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PUBLISHER'S NOTE 


The necessity of an All India Criminal Digest has been keenly felt 
by the members of the Bar. In fact, certain la\vycr friends of the 
Publisher requested him to remove this long-felt want. He is, therefore, 
in response to this call, bringing out the present Digest, the first volume 
of whieh is before the learned reader. How far he has succeeded in doing 
this job efficiently is for the members of the learned fraternity to judge 
and not for the publisher to claim. He can, however, safelj’^ say that lie 
has spared no pains to make the publication useful to those for whom it 
is meant. The Headnotes, the learned reader will find, are both cojiious 
and comprehensive and so also are the Catch-words. It is true that a 
Ueadnote cannot be a substitute for the judgment, but it is equally 
certain that it is not always possible for a busy lawyer to read the entire 
judgment in order to know exactly what law has been laid down. 
Hence the importaiice of a copious Headnote cannot be overrated. 
Wherever necessary, the reasoning of the Hon’ble Judges and Obiicrs 
have also been incorporated in the Headnotes. The subscribers of the 
Cr. L. J. will appreciate this publication most as the rulings cited there- 
in start from 1904, a year which saw the birth of that journal. Similarly 
the subscribers of the All India Reporter will find references of that 
journal not from 1921 but fiom 1914 which enhances the value of the 
publication to them as no other Digest, so far published, does the same. 
The references to the Provincial Periodicals arc also invariably given as 
no publication can afford to ignore them except at its own cost. 

Inspite of enormous increase in the price of the material, the 
Publisher has done his best to give a nice get-up to the publication. 

In the end, the Publisher has to thank his friends ^Messrs. Malik 
Ram Lai Anand, S. C. Manchanda and H. L. Soni, Advocates of the 
Lahore High Court for their help in the shape of valuable suggestions 
and even otherwise. 
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ALL INDIA 



( 1904 - 1940 ) 


Volume I 
A 


ABATEMENT. 

ABATEMENT, of Proceedings 

See Criminal Trial. 

ABDUCTION 

See Penal Code, Ss. 3G1, 3GG. 

ABETMENT 

(i) See Cr. P. Code, Ss. 237, 239. 

( j) Evidence Act, S. 30. 

(‘t?) Penal Code, Ss. 107, 109, 11-1. 

Aiding offender, after eommission of 

offence, xL'hctlirr abclntent. 

A wrong entry made long after an alleged 
embezzlement by another person would not 
make the scribe guilty of abetment of embez- 
zlement. At the worst be would only be an 
accessory after the fact, and as siieli, could not 
be punished under the Indian Law for abcL- 
inent of the offence. Pritchard v. Emperor. 

30 Cr. L. J. 18 : 
I. R. 1929 Lah. 97 : 
112 I. C. 850 : A. I. R. 1928 Lak. 382. 

Charge of abetment not framed — Con- 
viction of abetment, xvhether legal. 

A conviction of an accused for abetment of 
an offence of murder is illegal in the absence 
of a charge to that effect. Kishen Das v. 
Emperor. 30 Cr. L, J. 944 ; 

I. R. (1929) Nag. 265 : 
118 1. C. 473 : A. I. R. 1929 Nag. 325. 

Charge for siibslanlivc offence — Convic- 
tion far abclmcnt. 

AVherc the proof of abetment of an offence 
must nccc-ssarily differ from the jiroof of the 
substantive offence and (he attention of the 
accused has not been directed at the time of 
framing the charges or during the trial to the 
fact that he might have to meet a charge of 
abclmcnt, it is highlj' unfair for a Court of 
A])])eal to alter a conviction for a substantive 
ofTcncc into one for abetment of the offence. 
Pritchard v. Emperor. 30 Cr. L. J. 18 : 

I. R. (1929) Lah. 97 : 
112 I. C. 850 : A. I.' R. 1928 Lah. 382. 

■ Conspiracy — Duty of prosecution. 

Per Sandra Aiyar, ,T. — In a ease of abclmcnt 
by conspinicy the prosecution has to i)rovc an 
agreement between the alleged conspirulor-s to 
do the criminal act. National Bank of India, 
Ltd. v. Kothandarama Chclty. 

14 Cr. L. J. 529 : 
(1913) M. W. N. 728 : 14 M. L. T. 200 : 

21 1. C. 129. I 


ABETMENT. 

Intention — Absence of knowledge of 

nature of act aided — .let or omission, xohether 
abetment. 

A mere giving of an aiil or omission to give 
it will not make the act an abclmcnt of an 
offence if the person who gave the aid did not 
know that an offence was being committed or 
contcnijilatcd. There must be an intention to 
aid an offence or to facilitate the commission 
of an offenee and there must be knowledge or 
belief that the act being committed was an 
offence. Shevanti v. Emperor. 

29 Cr. L. J. 561 : 

10 A. I. Cr. R. 358 ; 

109 I. C. 497 : A. I. R. 1928 Nag. 257. 
Of an offence — What is necessary to con- 
stitute — Instigation or joining in conspiracy or 
rnicniional aiding on the jnirt of abettor — Inten- 
tional aiding constituted by some act or illegal 
omission on the part of the abettor. 

To constitute abetment of an offence there 
must have been instigation or joining in a 
conspiracy, or intentional aiding on the part 
of the abettor. TJie facts proved were us 
follows : K was sitting with others looking 
atajKcc, The appellant, who had been seen 
earlier on the night in C’s company, approached 
the spot where K sat, closely followed by C. 
The accused asked in an ordinary voice and 
manner where K was, whereupon C got behind 
K and, saying “Here” he drove a spear into 
K’s back killing him on the spot. The men 
nearest him ran away, with the exception of 
T. This man said something about a man 
having been stabbed, whereupon the appellant 
and C each seized one of his hands and ques- 
tioned him as to whether he had seen anything. 
They released him on being told to do so by AI. 
A relation of the deceased saw that later on lie 
passed the accused and C at some distance from 
the spot where the murder was committed and 
lie overheard the appellant ask C why lie had 
overdone it, to which C replied that if he had 
not finished K the latter woidd have retaliated. 
Held that, the facts did not disclose any case of 
in.stigation to murder on the part of the 
appellant, nor did they disclose any net or 
illegal omission on his part, which could be 
considered intentional aiding by him in C’s act 
which constituted the murder. Held also that, 
there were not sullicicnt materials on which to 
base a conclusion that the a})pcllant engaged 
with C in si consjiiracy to injure K. 7'ha La 
Aung V. Emperor. 3 Cr. L. J. 437 ; 

12 Bur. L. R. 70. 
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ABETMENT. 

— Oiiiiys-io77, •ivlini aiiioiiiils to. 

In order that an omission iiiiiy amount to an 
abetment, it must be slunvii that Hie 
omission involved a breach of lettal obIi_!>;ation. 
Slicvaiiti V. Enqjcror. 29 Cr. L. J. 561 : 

10 A. I. Cr. R. 358 : 
109 I. C. 497 : A. I. R. 1928 Nag. 257. 
Principal offence snb.'ilantiatcd — Convic- 
tion for abetment, legaliti/. 

I^’here a person is charged ■with liaving eoin- 
mitted an offence, and another is charged witli 
having abetted him in the commission Llicrcof, 
and the prosecution fail to substantia Ic the 
commission of the principal offence, tiierc can 
be no conviction for abetment. Paja Khan v. 
Enij)cror. 22 Cr. L. J. 448 : 

32 C. L. J. 478 : 166 I. C. 73 : 
A. I. R. 1920 Cal. 834. 

• Pinii.shmcnt. 

Punishment for abetment is same as 
for offence itself. 38 Cr. L. J. 277. 

Otnissioii to raise alarm bij co-accnscd 

whether abetment. 

Where in a murder ease, a co-accused staled 
that she remained an unwilling sjtcclator while 
the offence was being committed by the other 
accused : Held, that the alleged omission of 
a co-accused to intervene or raise an alarm did 
not constitute an abetment of murder, inas- 
much as her inaction did not conslitutc 
criminality. Sarju Prasad v. Emperor. 

15 Cr. L. J. 617 : 
A. I. R. 1914 Oudh 262 : 21 I. C. 625 : 

1 O. L. J. 369. 

Proof. 

Where the circumstances of a ease point to the 
conclusion that the accused committed the 
offence, but there is also a reasonable ])ro- 
bability compatible with his innocence, there 
is no sufficient justification for the conviction 
of the accused. Sarju Prashad v. Emperor. 

IS Cr. L. J. 617 : 
1 O. L. J. 360 : 21 1. C. 625 : 
A. I. R. 1914 Oudh 262. 

Principal accused causing grievous hint 

— Liability of abettor. 

Where A. urged B. to attack C., and B. 
slabbed C. with a knife, but there was no proof 
that B. had the knife in his hand at the time 
of A.’s urging him on or that A. kiicAV in any 
other way that B. ■would be likely to use a 
knife : 

Held, that A. could not be convicted of abett- 
ing an offence under S. C2G of the Indian Penal 
Code, but only of abetting assault. Tha Mya v. 
Emperor. 8 Cr. L. J. 472. 

ABETTOR 

See (1) Abetment. 

(2) Penal Code, Ss. 109 and 114. 

ABKARI ACT (V of 1878), S. ^3. 

Off mice of sale, rcrpiisitcs of — simultan- 
eous conviction for sale and possession. 

Posscs.sion is not a neccssarj^ part or element 
ol the sale of an excisable article and on the 
same facts an accused person may be convicted 
of possession of an excisable article 
of selling such article or part of it. 
Emperor v, Jabar Sherbaz. 34 Cr. L. J. 1151 : 

(1933) Cr. Cas. 332 (2) : 6 R. S. 55 : 
146 I. C, 39 : A. I. R. 1933 Sind 134 (2). 


ACCOMPLICE. 

ABSCONDER 

Sec Criminal Procedure Code, 1S9S. 

30 Cr. L. J. 99. 

ABSCONDING 

Effect of — Presumption. 

The fact tliat a!i accused person has absconded 
docs not raise any presumption as to his guilt. 
Fatta V. Emperor. 14 Cr. L. J. 601 : 

21 I. C. 473 : 31 P. W. R. 1913 Cr. : 

314 P. L. R. 1913. 

Inference. 

TIic fact that a person absconded is of little 
imjjorlance where the evidence is i)raclically 
worthless and consists of very little if anylliing 
Ijcj'ond the fact that he absconded. Mahla 
Singh V. Emperor. 32 Cr. L. J. 522 : 

32 P. L. R. 259 : I. R. (1931) Lah. 282: 
130 I. C. 140 : A. I. R. 1931 Lah. 38. 

ABSOLUTE PRIVILEGE 

See Penal Code, ISGO, S. 499. 

ABUSIVE LANGUAGE 

. Use of — In private defence. 

There is no right to use abusive language in 
private defence. 11 Cr. L. J. 213. 

ACCESS 

See Evidence Act, 1872, S. 112. 

ACCESSORY AFTER FACT 

See Criminal trial. 38 Cr. L. J. 286. 

ACCIDENT 

Durden of proof. 

The onus of proving that a gun went off by 
accident is on the person setting up such a 
plea. Gurditta Shah v. Emperor. 

28 Cr. L. J. 828 : 
104 I. C. 444 : A. I. R. 1927 Lah. 713. 

ACCOMPLICE 

After event. 

Corroboration. 

Evidence. 

Retracted statement. 

Spy or detective. 

Who is. 

See also (j) Approver. 

(h) Confession. 

{Hi) Cr. P. C., 1S9S, S. 387. 

{iv) Criminal trial. 

(v) Evidence. 

(vi) Evidence Act, 1S72, Ss. 114, 

111. (b), 133. 

A'icr event. 

Witnesses who helped the accused to dispose 
of the corpse of the deceased on being threaten- 
ed -with death by the accused are accessories 
after the coznmission of the crime and their 
evidence cannot be accepted as proving the 
guilt of the accused without corroboration in 
material particulars by independent witnesses. 
Brijjml Singh v. Emperor. 37 Cr. L. J. 1065 : 

1936 O. W. N. 892 : 
1936 O. L. R. 596 : 9 R. O. 157 : 
165 I. C. 138 : A. I. R. 1936 Oudh 413. 
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ACCOMPLICE. 

Corrohoralioii. 

An accomplice is a coinpelcnl witness and 
llicre is no absolute rule of law wliieh enacts 
tliat a conviction l.'ased on tbc evidence of an 
accomplice is bad, but there is an c..tab!id:ed 
practice, founded on the judicial cxpericnc.' of 
generations, which rciiuircs corroboration by 
same untainted evidence in a material jiarli- 
cular pointing not only to the crime tint to tiic 
participation of the accused in that crime. 
Miincssar Ahir v. Emperor. 15 Cr. L. J. 43S : 

24 I. C. 174 : IS C. \V. N. 550 : 

A. I. R. 1915 Cal. 73. 


, ACCOMPLICE. 

■ Corrobowtint! — Xcrc^aita of. 

' Per Sir S. SiihrnhmrrtJin Aiprr. 0(fg. C. J. — -Tlte 
. rule Unit an accomplice mn I be cormtjor.ited in 
a nnlcria! part hailar is a mere ride of general 
and pract tlic application of wiiich is 

for the discretioii of the .fudge by wliom the 
, ease is tried. Tii'- rule lias no aiiplication in 
the ease of an aceomjilicc who is merely a 
youlblul tool in the bands of one who stood to 
him in loro parnilin. liom/anvniiit Gnuirdcii v. 
Emperor. 1 Cr. L. J. 641 : 

S. C. 14 M. L. J. 2226 ; I. L. R. 27 Mad. 271 : 

2 Weir 203. 


Corrohoratiov. 

Corroborative evidence must be indepondonl 
and must eonneet aeeused with eriine. It may be 
direct or circumstantial. Khnirnii limn v. 
Emperor. 33 Cr. L. J. 324 ; 

1. R. 1932 Sind 49 : 
136 I. C. 753 : A. I. R. 1932 Sind 100. 

Corrohoralioii. 

Evidence of accomplice against two prisoners 
— corroboration as to one [irisoncr's crime is no 
corroboration as regards the otlicr. Khnirnii 
Earn V. Emperor. 33 Cr. L. J. 324 : 

I. R. 1932 Sind 49 : 
136 I. C. 753 : A. I. R. 1932 Sind 100. 


Corrob irniion — Kerrs'iilij of. 

Per V. BhaArinm .Lii/mifinr, J.—Tlic conviction 
of an accused on tlic uncorroborated testimony 
of an accomiilice is perfectly legal, and a direc- 
tion to the .Jury (hat it will be their duty to 
convict the accnscl if they believed the accom- 
plice anti gave credit to his evidence is a 
perfectly legal direction. A direction to the 
.fury that the evidence of an accomplice is not 
sunicient to find the acciHcd guilty will he a 
misdireetion. Rnmmncami Gonnden v. Emperor. 

1 Cr. L. J. 641 ; 

S. 14 M. L. J. 226 ; I. L. R. 27 Mad. 271 : 

2 Weir 203. 


-Corrohornlion. 


-Corrobornfion — Ncccsiitij of. 


It is salutary rule that the evidence of an , 
accomplice .should bo corroborated. When .a 
trial lakes place before a .Tudge and a jury, it 
is the duty of the .Judge to warn the jury lhat 
it is unsafe to act upon the uncorroborated ■ 
evidence of an accomplice. In the same way 
when a trial takes place before Commissioners I 
who are the .Tudges both of law and of facts, ' 
it is right and proper and indeed obligatory | 
upon them that tlicy sliould warn llicms-civcs i 
that it is unsafe to act on the uncorroborated 
tc.stiniony of tlie accomplice. Tlio question 
wlicthcr the evidence of an accomplice has been 
sufiiciently corroborated is largely a matter for 
the Court which is trying tlic ease. Mali Lai 
Eoij V.' Emperor. 37 Cr. L. J. 999 (F. B.) ; ; 

164 I. C. 779 : 39 C. W. N. 754 : 1 
9 R. C. 298 (F. B.). 

-Corrohoralion — Uenrsap evidence. 


An accomplice is unworthy of belief, unless he 
is corroborated in material particulars and 
.similarly tlie evidence of one accomplice is not 
available as corroboration of another. Con- 
.scqiicnl'y, tiic convictions cannot be sustained 
upon the uncorroborated testimony of the 
approver. Bhahlniii v. Emperor. 

37 Cr. L. J. 1096 : 

1936 O. W. N. 848 : 

1936 O. L. R. 595 : 9 R. 0. 164 ; 165 1. C. 144. 

-Corrohoralion — Rule as to. 


Although a conviction based on the uncor- 
roborated evidence of .an nccom 3 )liee is not 
illegal, the CouiL should requre corrobora- 
tion of that cvidciiec in some material 
particulars. Hearsay evidence, cannot be 
admitted as corroboration of the evidence of an 
accomjilice. Ah Tal v. Emperor. 

13 Cr. L. J. 424 ; 

U. B. R. <1911), 196 : 14 I. C, 96S. 

■ Corrohoralion — Nalure of. 

Before a conviction can be .sustained on the 
evidence of an accomplice, there must be 
corroboration in material partieular.s by means 
of independent testimony. The degree or 
amount of corroboration required depends upon 
the facts of each ease. The position, connection 
and general conduct of an accused cannot be 
taken as affordiiig sufiicient corroboration ; nor 
can the circumstances elicited in the accom- 
plice's evidence lie iield in tliemselvcs as afford- 
ing sunicient corroboration. Emperor v. Chhola- 
Iml Bahar. 13 Cr. L. J. 542 : 

14 Bom. L. R. 147 : 36 B. 524 : 14 1. C. 970- 


Thc evidence of an accessory must be cor- 
roborated in some material particular not only 
bearing upon the facts of the crime but upon 
the accused’s imjilieation in it and the evidence 
of one accomplice is not available as corrobom- 
tion of anotlier. This rule .as to corroboration, 
being a rule of pracUec, is now virtually a rule 
of law and is a rule of the greatest possible im- 
portance in a case where there arc three jiersons 
all implicated in a crime and one of lliem or 
two of them exculpates himself or themselves 
by fastening the guilt upon tlic other and all 
the i>cr.sons concerned had originally given false 
statements and belonged to a class of ])crsons 
who arc at the iicst not reliable witnesses. 
Mahttdeo v. The King. 

37 Cr.L.J.914 (P. C.) 

44L. W. 253 : (1936) A. L. J. 869 
40 C. W. N. 1164 : (1936) M. W. N. 889 
(1936) Cr. C. 757 : 9 R. P. C. 51 
38Bom. L.R. 1101 (P. f.) 

163 I. C. 681 : A. I. R. 1936 P. C. 242. 

Corrohoralion — Rule of laio. 


There is no rule of law or jiracticc tlial the 
scir-inerimiuating iiortion of tlie evidence of an 
accomplice is unworlliy of belief unless cor- 
ro!)oratc*}. Tho cTC(lil»inty of n. %siLncss^ \\lio 
snvs that he anti another joined in ooinnultinj^ 
an offence staiuls per a’c so Jar his scif-arema- 
iiou is coaccracd on the same foolin^^ as that of a 
witness who says (hat he alone eornmitlcu an 
offence though in the latter instance there 
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ACCOMPLICE. 

•n'ould be a narrow basis for cross-examination 
to test his own self-accnsalion. AVhat must 
first be decided is whether tlic witness in ques- 
tion is in truth an accomplice or is merely 
posing as an accomplice. ^Vhen it is once 
established that he is an accomplice then the 
next practical question arises who arc the other 
accomplices and it is at that stage when his 
evidence implicating others has to be weighed, 
and when comes into a]iplication the maxim 
that it is unsafe to convict upon the evidence 
of an accomplice unless he is corroborated in 
material i)articulars both as to the circum- 
stances of the offence and the identity of the 
person whom he implicates. Emperor v. 
Jlunmanl Vasudeo Midgund. 1 Cr. L. J. 412 : 

S. C. 6 Bom. L. R. 44.3. 

— Corroboralion — Uncorroborated evidence 

— Value of. 

It is not safe to convict an accused jicrson 
on the uncorroboralcil testimony of an ac- 
complice even if the former is the father or 
brother of the latter, llira v. Empcroi. 

12 Cr. L. J. 5 : 
IP. W. P.. 1911 Cr. : 
19 P. L. R. 1911 : 9 I. C. 39. 

Corroboration — Uncorroborated rvidcncc, 

value of. 

It is unsafe to rely on the uncorroborated 
evidence of a complainant where lie is also an 
accomplice in committing the offence. Jlida.t 
Cfiand Jiaid v. Emperor. 28 Cr. L. J. 2 : 

99 1. C. 34:44 C. L. J. 216: 
A. I. R. 1927 Cal. 63. 

Evidence — Value of. 

AP accomplices arc not condemned by law as 
wholly unworthy of credit, liameband v. 
Emperor. 14 Cr. L. J. 262 : 

19 I. C. 534 : 6 S. L. R. 195. 

Evidence — Value of. 

The rule of evidence contained in S. l.^H, 
Evidence Act, and in .S. 114 {!>) amounts to 
nothing more Ilian a direction to all .Judges 
and Magistrates that a fact cannot be held 
proved, within the meaning of S. .‘5, if there 
be no other evidence of it tiian the statement 
of an unreliable witness. Itomchand v. Emperor. 

14 Cr. L. J. 262 : 
19 I. C. 534 : 6 S. L. R. 195. 

Evidence — Value of. 

Per Boddam, J . — An accomplice is unworthy 
of credit unless he is corroborated in material 
particulars. Where there is no such corrobora- 
tion, it will be the duty of a .Judge to direct 
the Jury that there is no sulficicnt evidence 
before them upon which they will be justified 
in finding an accused guilty. A Judge who com- 
bines the functions of .Judge and .Jury is 
equally bound to scrutinise an accomplices* evi- 
dence with great care and to consider whether 
there is any corroborating evidence when the 
main evidence is of an accomplice character. 
Ramasivami Gounden v. Emperor. 

1 Cr. L. J. 641 : 
S.C. i4 M. L. J. 226 : 1. L. R. 27 Mad. 271 : 

2 Weir 203. 

• Retracted statement. 

The statement of an accomplice before the 
Committing Magistrate, though retracted in 
the Sessions Court, can be treated as sub- 


ACCOMPLICE. 

stantial evidence, on the same footing as any 
other evidence on the record. But this evi- 
dence must be treated with caution in so far 
as it imjilicates any particular accused or 
assigns him a particular part in the actual 
crime. Punliu v. Emperor, 16 Cr. L. I. 233 : 

8 S. L. R. 203 : 27 I. C. 905 : 

A. I. R. 1914 Sind 117. 

.Spy or detective — Evidence of — Cor- 
roboration. 

Although the testimony of a spy docs not 
stand in need of corroboration in order to be 
acted upon, it is entirely for the .Judge of 
facts to decide in each (larticular case what 
weight he will attach to this kind of evidence, 
the question depending upon the character of 
each individual witness. Emperor v. Chattur- 
bhuj Sahu. 11 Cr. L. J. 560 : 

15 C. W. N. 171 : 38 C. 96 : 8 I. C. 119. 

SpU or detective — Difference between — 

Evidence of spij — Corroboration. 

One who as a spy or a detective associates 
with criminals solelj' for the ])urposc of dis- 
covering and making known their crimes, and 
who acts throughout with this purpose and 
without any criminal intent, is not an an 
accomiilicc and it is immatcri.al that he encour- 
aged or aided the commission of the crime. Em- 
peror V. Chntturbhuj Sahu. 11 Cr. L, J. 560 ; 

15 C. W. N. 171 : 38 C. 96 : 8 I. C. 119. 

Sp’j or detective, evidence of — Corrobora- 
tion. 

If a witness has made himself an agent for 
the ])rosccution before associating with the 
wrong-doers or before the actual perpetration 
of the offence, he is not an accomjdicc, and 
his evidence docs not stand in need of cor- 
roboration ; but he may be an accomplice if 
he extends no aid to the prosecution until 
after the offence has been committed. An 
Excise Deputy Collector deputed B to pur- 
chase cocaine from the accused and B jiur- 
chaseditwith money supplied by the Excise 
Sub-Inspector and handed the same over to 
the Deputy Collector. The accused was tried 
for illicit sale of cocaine. B in the evidence 
deiioscd to the pureliasc of cocaine from the 
accused under instructions from the Excise 
Deputy Collector who stated that he gave 
such insi ructions and received the cocaine from 
him. The accused was convicted upon the 
uncorroborated testimony of B : Held, that 
B was not an accomplice and the conviction 
was good. Emjycror v. Chatturbhuj Sahu. 

11 Cr. L. J. 560 : 
15 C. W. N. 171 ; 38 Cal. 96 ; S I. C. 119. 

Who is. 

Held by Sir S. Subrahmania Aii/nr, Offg. C. J. 
and Sir V. Bhashijam Aipangar, J., (Boddam, J., 
dissenting). — A person who has helped the 
accused to conceal the corpse of a person 
murdered or has omitted to give information 
of the murder is not an accomplice although 
he may be guilty of an offence cither under 
S. 201 or S. 202 of the Indian Penal Code. 
Rama swam i Gounden v. Emperor. 

1 Cr. L. J. 641 : 

S. C. 14 M. L. J. 226 : I. L. R. 27 Mad. 271 : 

2 Weir 203. 

lYho is. 

Persons present when monej’^ is given- to 
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ACCOUNTS. 

bribe-taker cannot be said to bo accomplices, 
unless they have co-operated in the payment 
of the bribe or taken some part in t!ic negotia- 
tions for its payment, ^Vherc, therefore, the 
accused, a Sub-Inspcctor of Police, was eharn-cd 
with extorting a bribe from one N. and it v,-as 
found that one of the prosecution witnesses 
from his own showing took an active share in 
raising the money for the paxmienf of the 
bribe, knowing for what purpose the money 
was required, while another interceded for iV. 
and induced the accused to accept a certain 
sum instead of the large sum he was claiming 
and ycl another took an active jiart in the 
negotiations for the payment of the bribe : 
Held, that these witnesses could not be regard- 
ed as independent and their evidence was not 
wholly free from taint, KJindam Alt v. 
Emperor. 20 Cr. L, J. 258 : 

15 P, W, R, 1919 Cr, ; 50 I, C. 18 : 

A, 1, R, 1919 Lab, 284, 

Who is. 

Per S. Suhrahmattia Aitjar, Offg. C. ,T. — An ac- 
complice is a person who is a guilty associate 
in crime, or who sustains such a relation to 
the criminal act that iic can be jointly indicted 
with the defendant (principal), llmnasxcami 
Gounden v. Emperor. 1 Cr, L, J, 641 : 

S, C, 14 M. L. J. 226 : 1. L. R. 27 Mad. 271 : 

2 Weir 203. 

ACCOUNTS 

Value. 

The questions of the value of accounts as 
evidence is one of fact. Abdul Ilahman v. 
Emperor. 36 Cr. L. J. 982 : 

62 Cal. 749 ; 8 R. C. 21 : 
156 1, C. 678 : A. I. R. 1935 Cal. 316. 

ACCUSED 

Discharge of, effect. 

Discharge of accused is no bar to fresh 
proceedings. 1 Cr. L. J. 176, 867. 

E.vaminalion of. 

See also Cr. P. C., S. ,34 2. 6 Cr. L. J. 74. 

Examination of — Qiicstiontng of accused 

— Qucstioti in the nature of cross-e.ramination. 

A Sessions .Tudge has no power to question the 
prisoner at a stage when no evidonee has been 
recorded which he could be required to explain. 
It is not justifiable to put questions to the 
accused which .are in the nature of cross- 
examination. Where the answers to such 
questions a])j)carcd to amount to a confession 
of an offence but no plea of guilty on the charge 
was made by the accused and recorded. Held, 
that the conviction was bad and must be set 
aside and new trial ordered. Sadai/an, In re. 

llCr. L. J. 193; 
4 1. C. 1126 : 5 M. L. T. 216. 

E.ramination of. 

Accused's examination under .S. :i-t2. Criminal 
Procedure Code, is imperative in all cases. 

1 Cr. L. J. 737. 

Meaning of. 

The word accused docs not necessarily mean 
and include any person over whom a Magistrate 
or other Court is exercising jurisdiction. 
Hirananda Ojha v. Emperor. 

2 Cr. L. J. 15, 575 : 
9 C. W. N. 127, 933 : 2 C. L. J. 149. 


ACQUITT.\L. 

— Xotice to aec-iscd person neccssan/ before 

order in his favour ran be ^ct atidc. 

An order by a Magistrate directing pavmcnf 
of compensation to the accused ought not" to he 
set aside on .ap.pcal without notice to tlie 
accuse.l. It will also be safer to give notice 
to the ollicer aj>poinlcd by {lie Local Govern- 
ment referred in .S. 422 of the Code of Criminal 
Procedure. Emperor v. ralaniapimvelan. 

3Cr.L.J.459: 
r. L. R. 29 Mad. 187. 

Privilege of. 

Sec (}■)' Penal Code, ISCO, S. 182. 

(?/■) Cr. P. C., 1898, S. C42. 

Eight of, to eross-e.ramine. 

Accused has a right to cross-examine prosecu- 
tion witnesses before charge. 1 Cr. L. J, 838. 

— Right of — Cross-examination of pro- 
secution witnesses — Charges framed, reasonable 
opportunity to be given to get legal 
assistance. 16 Cr. L. J. 786 : 

31 I. C. 642 : A. I. R. 1916 Mad. 933. 

Silence of— Incriminating force of such 

silence — Enlcs of Evidence. 

The maxim qui tacct conscnlirc videlur, (He who 
is silent, apj)ears to consent) must be taken 
with considerable qualification even in a civil 
suit, much more when it is used to establish 
the guili of an accused. For .silence to carrv 
incriminating force, there must be circumstances 
which not only afford the accused an 
opportunity to speak, but naturally and pro- 
perly call for a declaration from him. Emperor 
V. Bal Gangadhar Tilah. 1 Cr. L. T. 305 : 

S. C, 6 Bom. L. R. 324 : 1. L, R. 28 Bom. 479.' 

ACQUIESCENCE 

Effect. 

Acquiescence cannot confer jurisdiction. 
Emperor v. Earn Edit. 33 Cr. L,. T. 511 • 

9 O. W. N. 319 : (1932) Cr. Cas. 592 (1) I 
I. R. (1932) Oudh 263 : 
137 I, C. 625 : A. I. R. 1932 Oudh 251 (1). 

Unauthorised erection — Order of demoli- 
tion — Eaymcnt of rates in respect of erection 
pending negotiations for compromise, if acquies- 
cence in disobedience to order. 

The accused built his house in deviation iTrorn 
the plan sanctioned by the Commissioners. An 
order of demolition was passed, and while 
negotiations were going on between the accused 
and the Corporation, the latter received rates 
and taxes on a re-assessment of the whole 
premises, including the portions objected to : 
Held, that the mere acceptance of rarcs, pending 
the negotiations, did not amount to an .aequics- 
ecnee on the part of the Muniei])ai:ty in 
continuous disobedience to the order for demoli- 
tion. BhoUtram v. Corporation of Calcutta. 

11 Cr. L. j. 695 ; 
S I. C. 654 : 37 C. 837 Note. 

ACQUITTAL 

.'?fc also (i) Criminal Procedure Code 
.S'. .10.3, 423. 

Criminal trial. 

Btj Court u-ithout legal Jurisdiction— 

Suhsr.iurnt trial bp competent Court, Ircatilq of 
Previous acquittal of an orrenec bv .a Court 
having no local jnrisdielion to trv the offence is 
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ACQUITTAL. 

not a bar under S. 403, Criminal Procedure 
Code, to the trial of tlie accused by a competent 
Court. Shanhcr Tulahiram Nnvlc, In re. 

30 Cr. L. J. 54 : 
113 I. C. 70 : 30 Bom L. R. 1435 : 
I. R. 1929 Bom. 78 : 53 B. 69 : 
A. I. R. 1928 Bom. 530. 

AcquiUal under S. 182, I. P. C. — Trial 

under S. 211 ?/ barred. 

Acrpiittal under section 182, Penal 

Code, does not bar a trial under section 211, 
Penal Code. 

11 Cr. L. J. 420. 

Charge of eonspiraeij — Stihseqnenl trial of 

others on eharge of same conspiracy — Statement of 
acq^dited acensed if adtnissiblc. 

It is a very dangerous principle to adopt to 
regard a verdict of not guiltj' as not fullj' 
cstablisblng the innocence of the person to 
■whom it relates. Where a person was acouitlcd 
of the charge of conspiracy to wage w.ar ag.ainst 
the King, vdiat he said or did cannot be 
admitted in evidence at a subsequent trial of 
other persons on an identical charge. Emperor 
V. Noni Gopal. 12 Cr. L. J. 326 : 

11 I. C. 580 ; 15 C. W. N. 64-5. 

Charge under S. 211, Penal Code — No 

subsequent trial binder S. 182. 

Once a person is acquitted of a charge under 
S. 211, Penal Code, he cannot be subsequently 
tried on the same facts for an offence under 
S. 182 of the Penal Code. Ganapali Tihatia v. 
Emperor. 14 Cr. L. J. 214 : 

19 I. C. 310 : 24 M. L. J. 463 : 13 M. L. T. 360 : 

36 M. 303. 

Court zvithout jurisdiction — Acquittal 

order not proper. 

Order of accjuittal is not ilic proper order to 
pass where Court has no jurisdiction. 

11 Cr. L. J. 253. 

Order of — High Court, interference by. 

Unless the setting aside of an order of ac- 
quittal is urgently demanded in tlic interests 
of public justice, the High Court will not, in 
the exercise of its powers of revision, set aside 
such an order. Pram at ha Nath v. P. C. Lahiri. 

22 Cr. L. J. 5 : 
59 I. C. 37 : 47 Cal. 818. 

Eevision — In terf cren ec. 

Where no appeal has been preferred by 
Government, it is very rarely correct to inter- 
fere on revision with an acquittal. Munshi v. 
Emperor. 5 Cr. L. J. 348 : 

2 P. W. R. Cr. 25 : 72 P. L. R. 1908. 

Pevision — Private complainant — Locus 

standi to be heard by High Court. 

A private complainant, in a proper case, may 
■well be heard by the High Court when it is 
called upon to exercise its powers of revision 
against an order of acquittal. Asutosh Has 
Gupta v. Puma Chandra Ghosh. 

24 Cr. L. J. 206 : 
71 I. C. 670 : A. I. R. 1923 Cal. 11 : 
50 Cal. 159 : 36 C. L. J. 287. 

ACT OF LEGISLATURE 

High Court can consider if an Act is 

within powers of IjCgislature but cannot con- 
sider the propriety of such legislation if it is 


ADJOURNMENT. 

■n’ithin its powers. Jitendra Nath v. Chief 
Sccretarii of the Bengal Government. 

^ 34 Cr. L. J. 245 : 

36 C. Vv^. N. 1088 : 60 Cal. 364 : 
(1932) Cr. Cas. 796 : 1. R. (1933) Cal. 198 : 
141 I. C. 866 : A. I. R. 1932 Cal. 753. 

ACT 

Repeal of Aet, effeet of. 

An offence punishable under an Act and com- 
mitted v/hile the Act is in force cannot be 
punished after the Act is repealed. Ram 
Richpal V. Emperor. IS Cr. L. J. 896 : 

41 I. C. 1003 : 41 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 280. 

ADEN CIVIL AND CRIMINAL JUSTICE 
REGULATION, S. 35 (3) 

It is doubtful if Sessions Judge can 

canvert acquittal into conviction especially at 
instance of party who could have appealed. 
If he docs so, his powers arc abused and High 
Court can interfere iindcr general powers of 
superintendence. L. M. Marino v. Emperor. 

37 Cr. L. J. 23 : 
37 Bom. L. R. 658 : 59 B. 663 : 8 R. B. 164 : 
159 I. C. 90 : A. I. R. 1935 Bom. 393. 

ADEN COURTS ACT (11 of 1864) 
Ss. 29, 30. 

Court Resident at Aden — Revievo of 

Criminal ease by Bombay High Court — Ccrtifienie 
of the Advocate-General — High Court can go onlp. 
into questions of lazo. 

There is nothing in S. 29 wlucli can operate 
cither by express words or by necessary iinplica- 
tion, to limit the application of Ss. 29 and 80 
to cases tried by the Resident as a Court of 
Session or to exclude appeals from their 
purview. S. 30 empowers and requires the 
High Court of Bombay to review the case or 
such part of it as ma}" be ncccssar 5 >’ with refer- 
ence only to the points of law specified in the 
certificate of the Advocate-General, and the 
section does not contemplate that anj'- decision 
by the Resident on a point of fact should be 
que.stioned in review, save in so far as such 
decision maj' be dependent for its validity on 
the determination of a point of law mentioned 
in the certificate. Emperor v. Bhagzoandas. 

5 Cr. L. J. 309 : 
9 Bom. L. R. 331 : I. L. R. 31 Bom. 335. 

ADJOURNMENT 

See Criminal Procedure Code, Ss. 344, 52G. 

Of case after address to jztry zohether im- 
proper. 

There is nothing illegal in adjourning a case 
after the Government Pleader and the Pleader 
of the accused have addressed the Jury and 
there is no provision in law for a fresh address 
on resumption of the hearing. Sztr Nath 
Bliadzn i v. Emperor. 28 Cr. L. J. 950 : 

105 I. C. 662 : L. R. 8 A. 140 Cr. : 

25 A. L. J. 1077 : 
8 A. I. Cr. R. 342 : A. I. R. 1927 All. 721. 

Granting adjozirzzments in petty criminal 

eases, projn.ety of. 

j\Iagistrates should refrain from granting 
adjournments in criminal cases save in cases 
where thej"- are clearly necessitated for the 
purposes of justice. In petty criminal cases 
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ADMIRALTy. 

both parlies should apijcar on the lirst day of 
hearing ready for the completion of the entire 
trial at a single hearing. Xamtfcn Maliarartn 
V, limperor. ^ 3i Cr. L. J. 789 : 

120 I. C. 134 : 9 Pat. 113 : A. I. R. 1930 Pat. 241. 


ADMISSION. 

I eiised while in Police <'n-.ti'ii\ are 
I nott»ri<)u-.Iy untrustworthy aiicl no reli.mee can 
be placed on such blaienienis, 
rniui. III Ti‘. 14 C.-. L. J. 465 : 

20 1. C. 721 : (1912) hi. W. N. 825. 


ADMIRALTY 

CoHision — Kc^lipfiici' — Prhtciphs regtt- 

latiiig dctcrminaliou oj tiabitH;/ — ^Icthixt of in- 
vcstigaliiig into cause of arciden! — Prosecidiuii 
under Calcutta Pilot Act, XII of ISSO. 

In every collision ease, whether it oeeur.s on 
land or at .sea. the same tc-sts arc to he ajjplied 
for the purpose of ascertaining the cause of the 
accident, although, where the Court is of 
opinion that the <lamagc was caused by the 
fault of two or more vessels, the rule in ad- 
miralty for as.se.ssing liability is different, for 
the Court in that event must allocate the 
liability to make good the loss or damage ‘‘in 
projjortion to the degree in which each was in 
fault.” If the cause of the damage is the 
combined operation of more acts than one, 
such acts need not be synchronous, for in order 
to establish that the damage was caused 
bj' more acts than one it is cssent ial to prove, 
not that the damage rvas the result of two or 
more simultaneous acts, but that it was the 
effect of the concurrent operation of Ihos-c acts 
which in condjinalion were the cau.se of it. 
In investigating the cau.se of an accident the 
Court must be careful to keep the material 
ineidents in their true perspective, and not to 
attach undue importance to tlic particular 
times and exact situations to which witnesses 
on various occasions have deposed. The 
eircumslanccs attending a colli.sioii should 
thoroughly be examined, and great care should 
be exercised by the authorities concerned before 
a prosecution in rc.si)cct of it is hiunched against 
a pilot under Act XII of 1SS9. In rc. Pahinfcls, 

31 Cr. L. J. 215 : 
13 A. I. Cr. R. 316 : 
121 1. C. 312 : 56 C. 763 : A. I. R. 1930 Cal. 97. 

ADMIRALTY JURISDICTION 

Nature and extent of. 

The jurisdiction of an Admiralty Courr, begins 
where the tide touches the shore, and extends 
all over the world to the coast of every country, 
and uj) cverj’ bay, and river so far as great 
■ships go and it i.s not necessary to show that 
the tide reaches the .sjiot if it is aeee.ssiljlc to 
ocean-going vessels. Francis Xavier Fcntand'i 
V. Emperor, 37 Cr. L. J. 314 ; 

160 I. C. 375 : A. I. R- 1936 Sind 3 ; 
29 S. L. R. 281 : S R. S. 122. 

ADMIRALTY OFFENCES (COLONLAL) 
ACT (12 & 13 Viet, C. 96), S. 1. 

‘'Sea", vicaning of. 

The word '‘sea’’ in S. 1 means only lhati)arl 
of the sea over which the Admiral or .'.dinirals 
has or have jurisdiction, that is to say, terri- 
torial waters. Punja Giini v. Emperor. 

19 Cr. L. J. 337 : 
44 r. C. 449 : 20 Bom. L. R. 9S : 42 B. 234 : 

A. I. R. 1918 Bom. 249. 

ADMISSIBILFTY 

Sec also Evidence. 

Statements of aretued in Police custody. 

Sanharan Nair, J. — Statements made by ac- 


Slaltn enl of xcilncss or accused, to 

police d7triiig iiii'cstigtiliou. 

• Statement of witness :md of accused person 
, made to Police olliccr during investigation can- 
not l)c taken in evidence. " 11 Cr. L. J. 612. 

/iUrviissiON 

Sec also Confession. 2 Cr. L. J. 811. 

licensed's terilteu slatimeul — Conviction 

i based on partial slatcmeiil, legnlily of. 

, It is set lied law that the case for the prosccn- 
1 tion must be jirovcd by the evidence of the 
Crown witnesses and cannot be based iijion liie 
j partial admission of llie accused in his defence, 
j A written statement iilcd by the accused is 
cither to be accepted in tolo or to be rejected in 
toto and a portion of tlie contents of that .state- 
ment cannot be used to base the conviction of 
the accused. ItamcsIrtL'ar v. Emperor. 

29 Cr. L. J. 763 : 

I 110 I. C. 795 : 5 O. VI. N, 601 : 

I A. I. R. 1928 Oudh 373 ; 11 A. 1. Cr. R. 41. 

I 

By accused — Charge oJ giving false 

evidence. 

1 IVlicn a [)crson charged witli giving false evi- 
i donee ])as admitted both in his examination 
; and in his defence that he made the statement 
j whicli is alleged to be false, the convielion Is 
I not necessarily illegal by reason of the fact 
1 that no evidence of the identity of the accused 
j with the person wiio made the alleged false 
statement was adduced. Abbas Ati Emperor. 

4 Cr. L. J. 471 : 

; 3 L. B. R. 208 (F. B). 

By teilncss that previous slatemcnl is 

false. 

Where in cross-examination a wilne.s.s admits 
tiiat a slalcinent jjrcviously made by him rela- 
tive to a certain fact is a false statement, be 
ouglit to be asked in rc-e.xainination by the 
prasceulion, or at any rate by the Court, why 
be made a statement wliicli was false. The 
mere fact tliat llic witness acknowledges the 
I previous statement to be false is no ju.stilieation 
! for rejecting such previous statement, if on 
other grounds the Court is able to reach the 
conclusion that that .statement is in sub.stancc 
true. Sushil Chandra v. Emperor. 

20 Cr. L, J. 465 : 
51 1. C. 449:6 0. D.J. 210: 
A. I. R. 1919 Oudh 160. 

By one accused— .Idmissibility against 

other. 

Admission by one of the accused is not to be 
adinillcd against otlicrs. 11 Cr. L. J. 96. 

Bocnmcnl — Proof. 

To bo an admission, it i.s not necessary lliat !i 
docHincnl slionld have lieen written by the per- 
j son against whom it is sought to he us< d ; it is 
, sutlieient if it be proved that the doeimienl lias 
! been in his possession and that bis eominel in 
1 reference to it has been such as to create an in- 
j ferenee that he was aware of its contents and 
admitted their accuracy. Unless tliis he done, 
! the document cannot be u.scd as jiroof of its 
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ADMISSION. 

contents. What conduct ^vouId liToperly give 
rise to such an inference must necessarily dc-- 
pend on the circumstances of each case. Merc 
possession of letters -would not ordinarily' go 
for such, and the value of such posse.ssion must 
largely depend upon Avhclher it can be shown 
that their contents have been recognized and 
adopted by' the replies thay' may have elicited, 
or the conduct they' may' have inspired. If no 
such consequence can be traced, tl>cir value 
must necessarily be materially discounted. 
Barindra Kumar v. Emperor. 11 Cr. L. J. 453 : 
7 I. C. 359 ; 37 Cal. 467 : 14 C. W. N. 1114. 

Document in possession of accused. 

For a document to amount to an admission, it is 
not necessary that it should have been written 
by the person against whom it is sought to be 
used. Mere possession of the document would 
not ordinarily' go for much ; but it is sulTicicnt 
if it be proved that the document has been in 
his possession, and that his conduct in reference 
to it has been such as to create an inference 
that he was aware of its contents and admitted 
their accuracy'. The rule would apply more 
strongly where the document was received or 
written by the person against whom it is sought 
to be used. Lalit Chandra v. Emperor. 

13 Cr. L.J.433. 
15 I. C. 65 : 39 Cal. 119. 

ADULTERY 

Conviction for rape set aside — Subsequent 

conviction for adultery in absence of huband’s 
complaint. 

Where accused was convicted of rape but the 
conviction is set aside, he cannot be subsequent- 
ly convicted for adultery without husband’s 
complaint. 14 Cr. L. J. 284. 

ADVOCATE 

See also Legal Practitioners’ Act. 

Barrister — Inam or present, arrangement 

for — Supplemental fee — K on-appcarancc — Pro- 
fessional misconduct. 

It is disgraceful on the part of an Advocate to 
arrange to get from his client, in addition to 
the fee agreed upon, an inam or a present if he 
is successful in the case. A Barrister docs not 
get rid of his original-obligation to his client and 
the Court if he fails in his attcin]}t to extort from 
his clients a supplemental fee. AVherc an Advocate 
demanded from his client a supplemental fee at 
the last moment and, on the client’s failure to 
satisfy the demand, did not appear and argue a 
criminal appeal in which he had been duly' enga- 
ged : Held, that the Advocate’s demand under 
the circumstances was nothing less than an 
attempt to levy blackmail and that his conduct 
amounted to gross misconduct of his profession. 
Advocate-General v. Bustomji B. Sunawalla. 

13 Cr. L. J. 916 : 
14 Bom. L. R. 691 : 16 I. C. 780. 

Lien — An Advocate has no lien for 

costs on property recovered by' his exertion. 
The only posssible ground for supporting such 
a lien is the express agreement to that effect. 
P. Krislinamachariar v. The Official Assignee of 
Madras. 

(1932) M.. W. N. 8, 62 M. L. J. 185 : 

35 L. W. 166 : 55 M. 455 : 
I. R. (1932) Mad. 410 : 
137 I. C. 571 : A. I. R. 1932 Mad. 256. 


ADVOCATE. 

Misconduct — Publication of articles in a 

newspaper by the Advocate defaming Judges. 

Any act which tends to discredit or bring into 
contempt the order of Advocates or the Court 
amounts to misconduct of which the High Court 
can take notice. Acts which on the part of a 
private individual offend against the dignity 
of the Court or arc calculated to prejudice the 
course of Justice and are in his case contempts 
of Court do not cease to be acts of misconduct 
because they are committed by an Advocate. 
Rather are they aggravated inasmuch as the , 
Advocate is bound to uphold and maintain the 
dignity of the Court. Acts which scandalise the 
Court as libels on its integrity', or its Judges, 
oflicers and proceedings are all instances of such 
misconduct. Hence when an Advocate 
publi.slied in a paper published by him 
articles throwing discredit upon the 

Judges of the Court in various way's, and his 
defence inter alia was that he had done so in 
his capacity of Editor and not in his capacity' of 
Advocate of the Court, held that he was guilty 
of professional misconduct and the High Court 
had power to deal with him under S. 8 of the 
Letters Patent (Allahabad) and Rule 2 of the 
Rules of the Court. Jn re : Sarvadhicary, 

3 A. L. J. 592 ; A. W. N. 1906 226 (F. B.). 

Professional misconduct — Advising 

clients. 

Their Lordships of the Judieial Committee of 
the Pri\'y' Council expressed disapproval of the 
view that a professional man acting for clients, 
and taking part in connection with the execu- 
tion of a compromise directly' arising out of the 
matter in which he is employed, is not bound 
to warn his clients if they are acting in ignor- 
ance of tlie nature of what they arc doing while 
he is in a position to inform them or under a 
mistake as to their rights which he could 
corret, unless expressly asked by them on the 
subject. An Advocate, was charged with i)ro- 
fcssional misconduct on two counts, and having 
been found guilty' was suspended from practice 
for a period of four months. The charges 
were ; 

(1) That he being at the time the legal 
adviser of the ])arties, and knowing and believ- 
ing at the time of the c.xccution of the docu- 
ment that it was -worthless and valueless, did 
cither wrongfully' advise and induce the execu- 
tion thereof by' the said parties, or did allow 
them to remain under the belief that the said 
document was legal and valid, in that he at 
their request attested the same ; (2) That being 
the legal adviser and as such bound to advise 
the parties as to the effect upon their rights 
to the property' of the deceased of the execution 
of another document, did not give them the 
advice they were entitled to expect, and did 
thereby' allow them to execute the said docu- 
ment, which he at the time, according to his 
admission knew and believed to be worthless 
as a legally binding agreement, and by attest- 
ing the said document, induced the clients to 
believe that it was legal and binding. Held, 
reversing the order, (as to the first aspect) of the 
charge that in allowing his clients to execute the 
documents under the circumstances the Advocate 
was not guilty of such professional misconduct 
as justly to call for punishment. Held, also, (as 
to the second aspect of the charge) that there 
was a decided opinion in the case that the 
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ADVOCATE. 

actiKiI legal rights of tiio parties -svcrc quite 
■well k nown before the (locmnenls were exe- 
cuted : and that, therefore, there was nothing 
to show that the Advocate had any knowledge 
or means of knowledge which his clients did not 
possess. In re Jlcnrij Lewis Lubrcl:. 

2 Cr. L. J. 775 : 

7 Bom. L. R. 894 : 2 C. L. J. 421 : 

10 C. W. N. 57 : 2 A. L. J. 800 : 

. 15 M. L. J. 432 : 1. L. R. 33 Cal. 151. 

Suspension of — licasonablc cause — Letters 

Patent (Allahabad) Ss. 7, 8. 

It is essential to the proper administration of 
justice that iinwarranlahlc attacks should not 
be made with imptinity upon Judges in their 
public capacity. lYliere, therefore, an Advo- 
cate published an article amounting to a libel 
rcllecting upon Judges of the High Court in 
their judicial cajjaeity and in reference to their 
conduct in the discharge of their public duties 
it was held that this amounted to “reasonable 
cause” for the suspension of the Advocate from 
practice under the power conferred by S. 8 of 
the Letters Patent. (Allahabad), In re S. D. 
Sarbadhicary. 15 Cr. L, J. 57 : 

1. L. R. 29 All. 95 : 17 M. L, J. 74 ; 

9 Bom. L. R, 9 : 5 C. L. J. 130 : 

11 C. W. N. 278 : 2 M. L, T. 1 : 

342 A. 41 : 4 A. L. J. (P. C.). 

Suspension of, for crhninal' offence. 

An Advocate convicted of a criminal offence 
might proj)erly be suspended or removed from 
liractice under Rule lt)7 of the Rules of the 
Allahabad High Court ■which provides for cases 
in which the Chief Justice and Judges may, for 
good cause and witliout charge or trial, suspend 
or remove from the roll of the Court any Ad- 
vocate of the Court. In re S, D. Sarbadhicary. 

5 Cr. L. J. 57 : 

I. L. R. 29 All. 95 ; 17 M. L. J. 74 : 

9 Bom. L. R, 9 : 5 C. L. J. 130 : 

11 C. W. N. 278. 

Unprofessional conduct — Acceptance of 

case uiHhoul intervention of solicitor. 

An advocate who makes an arrangement ■^vith 
bis client -without intervention of any solicitor 
to do work at a fee of half of that which is the 
usual charge, is guilty of unprofessional con- 
duct. l7i re S. K. H. 6 Cr. L. J. 16 ; 

6 C. L. J, 55 : 2 M. L. T. 492 : 

34 Cal. 729. 

Unprofessional conduct — Threat to client 

of accepting case against him unless he tens jniid 
more than ordinary fees. 

Wlicre an advocate, who has settled a iilaint in 
a case, wrote to his client that he -vvould lake 
the case against her, unless he was ])aid five 
limes the ordinary fee, he is guilty of unpro- 
fessional conduct. In rc S. K. II. 

6 Cr. L. J. 16 : 

6 C. L. I. 55 : 2 M. L. T. 492 : 

34 Cal. 729, 


AFFIDA\^T 

Sec Penal Code, 1800, S. 199, 

38 Cr, L, J, 216, 


AGRA AND OUDH WATER WORKS ACT. 


See Penal Code. 1800, Ss. l-iO, 100. 
liami Reddy v. Chintha Chinna Xnrasi Reddy. 

40 Cr. L. J.‘ 86 : 
178 I. C. 523 : 48 L. W. 378 : 
(1938) M. W. N. 975 : (1938) 2 M. L. I. 583 (2) : 
11 R. M. 465. : A. I. R. 1938 Mad. 924 : 

AGENCY TRACTS 


Sub-Divisional Magistrate also acting as 

Assistant Agent — Duty to indicate the capacity in 
which he. is trying a case — Failure to do so — 
Appeal to Sessions. Itidgc — Calling for report from 
Magistrate, propriety of — Question of jtirisdiction 
— Report of Magistrate, whether conclusive. 

Though it is the same oflicer -vvho exercises 
jurisdiction in the two capacities of District 
Jlagistratc and Government Agent of an Agency 
tract, the capacities arc quite different not 
only as regards the territorial limits within 
■which the authority is to be exercised but in 
other respects as well. A Itlagistrato who 
exercises an authority as a Sub-Divlisional 
Magistrate in tlic plains and as Assistant Agent 
in an Agency tract must bear in mind the 
particular capacity in which he acts in a 
particular case and must indicate the same in 
bis proceedings. Laxity in this respect should 
not be encouraged and the Magistrate should 
not be permitted to rectify the omission later 
on by making a special report after the case 
has been disposed of, as to the capacity 
in which lie acted. .A report made by a 
Magistrate after pronouncing his judgment 
cannot be used to contradict or vary what 
is contained in the judgments themselves. 
The question whether a Sessions Judge has 
jurisdiction or not to entertain an appeal in 
such a case docs not depend upon the report of 
the Subordinate Magistrate as to the capacity 
in which he acted but on the real facts of the 
case to be ascertained by the Judge. In rc 
Alla Satyam. 38 Cr. L. J. 81 : 

165 I. C. 919 : 44 L, W. 689 : 

(1936) M. W. N. 1244 ; (1937) 1 M. L. J. 759 : 

9 R. M. 312 : A, I. R. 1937 Mad. 17. 

AGRA AND OUDH WATER WORKS 
ACT (I OF 1891) 

-S. 46 — TPoslc water used in garden — 


Officncc. 

Waste ■\vatcr may be used for the purposes of 
a garden as it cannot be used for a second time 
for domestic purposes. IVherc in cold -weather 
the garden of the apjdicant ivas found well 
watered but the pacca reservoir and channel 
connected with a well in the garden were dry 
and full of leaves. Held, that this circumstiinco 
was not sufrieient for conviction of the appli- 
cant for having used for gardening the water 
.supplied for domestic purposes. Sital Prasad 
Ghosh V. Emperor. 16 Cr. L. J. 558 : 

29 I. C. 830 : 13 A, L. J. 546 • 


T> mi r A 11 n'lo 


S. 46 (A) — llVdcr used in repairing house, 

if for domcslir. purposes— Person on whose behalf 
but xoithout whose kmrwlcdgc or sanction water used 
whether guilty. _ 

Municipal -water used in repairing a house is 
not used for domestic purposes. S. 40 docs not 
impose anv ])cnalty on a person on ivho.sc be- 
half but ivitbout whose knowledge or sanction 
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AGRA TENANCY ACT. 

■water is used. Sal Narain Prasad v. 
Emperor. 15 Cr. L. J. 291 : 

23 1. C. 499 ; 12 A. L. J. 288 : 
A. I. R. 1914 AIL 101. 

AGRA TENANCY ACT 

S./ 51. — Suspension of rent — nii>ht of 

zamindar to recover rent — Landholder collecting 
suspended ent b;j dislrainl, if commits offence. 

An order suspending or remitting arrears of 
rent is not an order prohibiting the land- 
holder from receiving the same if tendered, or 
attempting to realise the same by lawful 
means. Tliereforc a land-holder endeavouring 
to collect suspended arrears hy proee.ss of 
distraint is not guilty of an offence under S. 
188 of the Penal Code. Its effect is simply to 
deprive him of his right of suit in respect of 
the arrears remitted or of tlie susiicnded arrears 
during the period of suspension. Emperor 
V. Pam Saruj}. 16 Cr. L. J. 674 : 

30 I. C. 722 : 13 A. L. J. 619 ; 
A. I. R. 1915 All. 372. 

S. 95 (1) — Ejected tenants re-entering 

after execution of decree without consent — 
Offence under S. 441 , Penal Code, is made out. 
Gajraj Sinha v. Emperor. 37 Cr. L. J. 56 : 

159 I. C. 306 : (1935) A. L. J. 1108; 
1935 R. D. 491 : 8 R. A. 425; 
1935 A. L. R. 1104 ; A. I. R. 1935 All. 938 ; 

AGRICULTURISTS’ LOANS ACT (XH 
OF 1884), S. 5 J 

Warrant signed by Tahs’ldar — Authority 

of Collector. 

A warrant under S. b, for attachment of the 
property of the deAuiltcrs under the Act signed 
by the Tahsildar or issued under his order is 
not contrary to law if he has behind him the 
authority of the Collector. Jaxoad Husain 
V. Emperor. 28 Cr. L. J. 673 : 

103 I. C. 401 : 1 Luck. Cas. 159 ; 

2 Luck. 503 : A. I. R. 1927 Oudh. 296 ; 

8 A. I. Cr. R. 321. 

ALIBI 

Sec also Criminal trial. 

38 Cr. L.J.279, 890. 

Burden of jnoo’’. 

Where it is common ground between the 
prosecution and the defence that a crime has 
been committed and the accused sets up an 
alibi, the burden is on him to get rid of the 
evidence for the prosecution which identifies 
him with the commission of the crime ; but 
when it is not common ground between the 
prosecution and the defence, it is a misdirection 
on the part of the Magistrate to treat the 
defence as' a mere question of alibi. Tapeshri 
Prasad v. Emperor. 18 Cr. L. J. 317 : 

38 I. C. 49 : 15 A. L. J. 127 : 1917 A. 1. R. AIL 81. 

Plea of, not proved — presumption. 

The fact that an accused person has failed to 
establish his plea of alibi does not give rise to a 
irresumption against him as to his complicity 
in the crime. Emperor v. TaribuUah Shaikh. 

23 Cr. L. J. 244 : 
66,1. C. 180 : 25,C. W. N. 682. 

ALTERATION OF CHARGE 

See Criminal Procedure Code, 1898, S. 

30 Cr.L.J. 850 (6). 
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• Complainant, xohclhcr can alter election. 

It is contrary to jjublic policy and to the re- 
cognised principles of the administration of the 
Criminal Law that when a charge has been 
launched which requires sanction by a particu- 
lar authority and that authority has refused 
sanction, to hold that it is open to a com- 
plainant to alter his election, shift his ground 
and start a fresh charge on an alternative sec- 
tion which does not require sanction. Kohna 
Ram v. Emperor. 23 Cr. L. J. 496 : 

68 I. C. 32 : 20 A. L. I. 775 : 
4 U. P. L. R. (A.) 162 : A. I. R. 1922 AIL 502. 

Conviction at same time under Ss. 1G7, 

and d71. Penal Code. 

An accused can be convicted at one and the 
same time of forging a document and using tliat 
document as forged under Ss. 407 and 471. 
Penal Code. Badri Prasad v. Emperor. 

13 Cr. L. J. 861 : 
10 A. L. J. 473 : 17 I. C. 797. 

AMMUNITION 

Lead moulded into bullets if ammunition. 

Lead is exempt from the operation of S. 4 of 
the Arms Act, but when it is moulded into bul- 
lets of 20 to 24 bore it is ammunition within 
the meaning of the section. Sant Singh v. 
Emperor. 6 I. C. 952 ; 23 P. W. R. 1910, Cr. ; 

16 P. R. 1910, Cr. 

ANIMAL 

Wild, xohen it can be properly of pursuer. 

In order to render an animal fane naluroi the 
property of any iJcrson, there must be a com- 
plete capture, the result of which is to reduce 
the animal completely into possession. , Merc 
pursuit, short of capture, will not do, and so 
long as it is possible for the animal to escape, 
it cannot be said that there is such a reduction 
into possession as makes the animal the pro- 
perty of the pursuer. The mere fact of the ac- 
cused’s dog overtaking an animal and pulling 
it down, docs not preclude the possibility of 
escape so as to make the animal his property. 
Paghunandan v. Emperor. 13 Cr. L. J. 556 ; 

15 O. C. 187 : 15 I. C. 972. 

APPEAL 

-Sec also — Cr. P. C., Ss. 404 to 431. 

Additional evidence. 

— ^Admission. 

^Against acquittal. 

^Altering of finding. 

Appealable sentence. 

Competency. 

—Dismissal for defixult. 

-Duty of appellate Court. 

Evidence. 

^Finding. 

—Forum. 

— -High Court’s power. 

^Judgment. 

Jurisdiction. 

—Limitation. 

— ^Local Govt’s, order. 

— . — ^New plea. 

—Notice to appellant. 

— ^Privy Council. 

—Procedure. 

— ^ — ^Eight of pleader to be heard. 


227 . 
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Additional evidence — Admissibililtj. | Againal acqnitlnl — Porerre of Gnvern- 

Fresh evidence will not be allowed to lie j went. 
adduced in appeal which was not tendered in ' The Government has the same power f>f appeal 
the lower Court on the ground that it was dis- j against aecjuittal as a eonviefed jierson has of 
covered after the filing of the ajipeal. Guru- . appealing aaainsl conviction. Emperor v. Po 
wurlhi Chelly v. Archibold Head. ! Saing and Ann Pc. 1 Cr. L. J. 1022 : 

12 Cr. L. J. 40 : I 2 L. B. R. 303. 

9 I. C. 251 : (1911) 2 M. \V. N. 136 : , Altering of finding, 

9 M. L. T. 323. i gee Cr. 1>. t:., Ss, 4-2:',. 1:5!). 


Admission — Hcslriclivc order for adrnis- I 

sion — Vnlidily. ' 

A restrictive order for admission of a criminal j 
apps.al is not contemplated by S. •I‘22, Cr. P. C., i 
and must be deemed i'lre.s. Xnfar Sheikh ! 
V. Emperor. 14 Cr. L, J. 485. j 


Admission — Subsequent dealing with 

question, ichethcr appeal lay. 

The mere fact of the admission of criminal 
appe.al does not jirccludc the Court from dealing 
subsequently with the question whether an 
appeal is competent. Aziz Sheikh v. Emperor. 

14 Cr. L. J. 254 : 

19 I. C. 510 : 17 C. W. N. 825 : 40 Cal. 631 : 

Against acquittal. Also see Criminal 

Procedure Code, 1808, S. 417. 38 Cr. L. J. 295. 

Against acquittal. 

In an appeal against an acquittal, the appcll.atc 
Court cannot convict of an offence not charged 
in the grounds of appeal. 12 Cr. L. J. 73 : 

9 I. C. 436. 

.dgainst acquittal — Appeal from convic- 
tion — Distinction — Jieneftt of doubt. 

Although there is nothing in S. 417, Criminal 
Procedure Code, to indicate that an appeal from 
an acquittal should receive any different treat- 
ment from any other appeal or class of appeals, 
there is a distinction of considerable practical 
significance between an appeal from an .acquit- 
tal, and one from a conviction. When an 
accused has been acquitted by a Magistrate 
after hearing all the c%'idencc against him, the 
presumption is that there was at least reason- 
able doubt, and the appellate Court must be 
positively convinced that there was no such 
reasonable doubt before it can set aside the 
acquittal. So that in an appeal from an acquit- 
tal, the benefit of all doubt shown to exist is 
against the appellant, whereas, in an appeal 
from a conviction the benefit of all reasonable 
doubt has to be given in favour of the appellant. 
Emperor v. Ilarnama. 11 Cr. L. J. 66 : 

4 I. C. 864 : 15 P. R. 1909, Cr. ; 

37 P, W. R. 1909, Cr. 

Against acquittal — Grounds far — Dis- 
covery of fresh evidence. 

In an appeal from an acquittal, the fact that 
fresh evidence has been discovered subsequent 
to the acquittal, is not a sutficient rc.ason for 
selling .aside the aequittal or ordering a re-trial. 
Emperor v. Po Gyi. 3 Cr. L. J. 351 : 

3 L. B. R. 114. 


Against acquittal— Interference by Chief 

Court of Punjab. 

The Chief Court of the Punjab will not set 
aside a judgment of acquittal unless it is cle.arlj- 
and palpably wrong on the evidence. Emperor 
Y. iVmcnb. 17 Cr. L. T. 194 ; 

34 I. C. 306 : 15 P. R. 1916 Cr. : 

46 P. W. R. 1916 Cr ; A. I. R. 1916 Lah. 143.. 


Altering finding — Alteration of charge, 

legality of. 

it is open to the appellate Court to alter a 
charge to one Tinder a different section and it 
should do so if another section applies to the 
facts, provided the aceused knew all the facts 
alleged against him. Narsing Das Hlanvari v. 
Emperor. 29 Cr. L, J. 86 : 

106 I. C. 678 : 9 A. I. Cr. R. 282 : 

A. I. R. 1928 Nag. 113. 

AppcaJahIc sentence — Appeal from first 

class JSTagistratc — Eight of appeal of accused con- 
victed at joint trial. 

If, at the joint trial of two or more persons by 
a first class Magistrate, an appealable sentence 
is p.asscd upon any of them, all those convicted 
have the same right of appeal, even though 
their sentences may be of the kind against 
which appeal would have been barred by S. 410 
of the Code of Criminal Procedure, if they had 
been tried .singlv. Ba Thaw v. Emperor. 

9 Cr. L. J. 356 : 
4 L. B. R. 354. 

Appealable sentence — Summary trial — 

Order for security for good behaviour in addition 
to sentence of imprisonment. 

A was tried at a summary trial under S. 00 
of the Rangoon Police Act, and was sentenced 
to three months’ rigorous imprisonment and 
further ordered to give security for good beha- 
viour under S. 01-A : 

Held, that the addition of the order for secu- 
rity rendered the case appealable. Kathan v. 
King-Emperor. 9 Cr. L. J. 368 : 

4 L. B. R. 359. 

Competency — Concurrent terms of im- 
prisonment not individually jappcalahlc — Appeal 
if lies. 

An accused who has been sentenced to concur- 
rent terms of imprisonment not one of which 
is individual^' appcalale has no right of appeal 
against them collectively. Aziz Sheikh v. Em- 
peror. Cr. L. J. 254 : 

19 1. C. 510 ; 17 C. W. N. 825 ; 40 Cal. 631. 

-Competency — Judgment of single Judge 

of Chief Court in original side. 

Appeal docs not lie against the judgment of a 
single Judge of the Chief Court in original case. 

■ ^ 9 Cr. L. J. 306. 

———Order of Collector giving sanction to pro- 
secute under Eules under Madras Municipalities 
— Appeal not competent. 

An appc.al docs not lie against order of Collec- 
tor according sanction for prosecution under the 
rules under Madras .Municip.alities Act. 

10 Cr. L. J. 9. 

Competency— Order for security for 

peace. 

No anneal lies from order to keep security for 
ncacc. 10Cr.L.J.37S. 
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Dismissal for dcJaiiU — Considcralion on 

merits. 

A criminal appeal cannot be dismissed in de- 
fault without being considered on its merits, 
though it may be dismissed summarily if there 
is no sufTieicnt grotind for interfering. Slicoji 
V. Emperor, 12 Cr. L. J. 481. 

12 I. C. 89. 

Convietion for troo ojfenecs — One of the 

convictions set aside by Appellate Court — Duty 
of Appellate Court to reduce sentence. 

Where a Criminal Appellate Court sets aside 
the conviction of an accused person in respect 
of one of the several offences for which he was 
tried and convicted by the lower Court, it is its 
duty to reduce the sentence jiasscd on him. 
Prola Narasimham, In re. 12 Cr. L. J. 454 : 

11 I. C. 798 : 10 M. L. T. 115 : 
(1911) 2 M. W. N. 97. 

Duty of Appellate Court. 

In an appeal from a conviction and sentence it 
is for the Appellate Court, as for the first Court, 
to be satisfied aflirmativcly that tlic prosecution 
ease is substantially true and that the guilt of 
the appellant has been 'established beyond all 
reasonable doubt. Kanchan Mallik v. Emperor. 

15 Cr. L. J. 686 : 
26 I. C. 134 : 18 C. W. N. 1215 : 

A. 1. R. 1915 Cal. 187. 

Duty of Appellate Court — Conviction 

against each accused to be considered. 

The first duty of a Court of criminal appeal is 
to find whether the conviction had by the lower 
Court against each of the accused persons is 
sustainable. A general agreement with the 
lower Court cannot be sufilcient to uphold the 
conviction of each particular individual, c.ach 
of whom is entitled to a finding on the facts 
that he did or did not take part in the alleged 
offence, and where there is no such finding, 
there must be a re-hearing of the appeal. 
Jatra Mohan v. Ahhil Chandra. 

12 Cr. L. J. 43 : 
9 I. C. 261. 

Duty of Appellate Court— Dutij of Court 

in regard to findings of fact by Trying Court. 

An Appellate Court should give weight to the 
opinion of the Trying Court which had the 
witnesses before it and was, therefore, able to 
judge from their demeanour whether or not 
they were telling the truth. Deputy Legal 
Remembrancer, Bchar and Orissa v. Matukdhari 
Singh. 17 Cr. L. J. 9 : 

32 I. C. 137 : 20 C. W. N. 128 : 
A. I. R. 1917 Cal. 687. 

Evidence — Poioer of Appellate Court to 

take further evidence. 

The Sessions Judge should not in an appeal 
refer to documents and evidence which did not 
form part of the record of the proceedin<Ts be- 
fore the Magistrate. Moni Mohan Mondal v 
Istcar Chundcr Mookerjee, 0 C. L. . 1 . 251 
6 Cr. L. J. 357, referring to Muthu Gozonden 

llCr.L.J.221: 
6 I. C. 12. 

—Finding inconsistent toith conclusion— 

Rehearing, ground for. 

If the finding of a Sessions Judge on appeal is 
inconsistent with his conclusion, that is only a 
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ground for re-hearing of the appeal. ‘ Baburam 
Raul V. Emperor. 14 Cr. L. J. 295 : 

19 I. C. 951 : 17 C. L. J. 394. 

Forum — Assistant Sessions Judge, 

judgment of — Sentence under each of two sections. 
Penal Code, 4 years, sentences to run concurrently 
— .Jurisd i ction. 

Where an Assistant Sessions .ludge sentences 
an accused to imprisonment for a period not 
exceeding four years under each of two sections 
of the Penal Code, the sentences to run con- 
currently, an appeal lies to the Sessions Court 
.and not to the High Court. Lakhimi Ram 
Gagoi V. Emperor. 17 Cr. L. J. 266 ; 

34 I. C. 986 : 23 C. L. J. 595 : 

A. I. R. 1916 Cal. 464. 

Forum — Illegal sentence on reference by 

second class Magistrate under S. 3 JO, Cr. P. C . — 
Forum of appeal. 

Where on a reference by a second class 
Magistral e under S. 349, Cr. P. C., a District 
Magistrate passed a sentence of five years’ 
imjjrisonmcnt on one of the accused : Held, 
that the District Magistr.ate .acting under .S. 349 
must be regarded as a Magistrate not empower- 
ed under S. 30, Cr. P. C., and therefore in spite 
of the sentence of five years’ imprisonment 
which was ultra vires appeal lay to the Court of 
Session and not to Chief Court. Nga Pya v. 
Emperor. 6 Cr. L. J. 289. 

Forum — Jurisdiction — Offence committed 

within British India — Trial held within British 
India — Subseijuent transfer of this territory to an 
Independent Native State — Appeal, forum of. 

An offence was committed at a place within 
British India where the accused was tried and 
convicted. An ai)i)cal was filed to the Sessions 
.Tudge who had jurisdiction to entertain the 
appeal. Before the .appeal could be heard, the 
territory, including the place where the offence 
had been committed, was transferred to an 
Independent Native Chief : Held, that the 
mere fact that the locality Avherc the offence 
was committed had ceased to be British India 
before the appeal was determined did not take 
away from the Sessions .Judge jurisdiction to 
he.ar the appeal. As the offence was committed 
in British India, the Sessions .Judge had juris- 
diction to hear the a|.peal. Mahabir v. 
Emperor. 12 Cr. L. J. 401 : 

11 I. C. 585 : 8 A. L. J. 630 : 33 All. 578. 

Forum — Trial held by second class JMagis- 

tratc — Enhancement of Magistrate’s pozvers before 
conclusion of trial — Appeal, forum of. 

The accused was tried and convicted by a 
Magistrate who, at the commencement of the 
trial, held only second class powers, but who, 
before judgment was passed, was invested with 
first class ijowcrs : Held, that as the trial had 
been held by a second class Jlaglstrate, the 
conferment of first class powers before its 
conclusion did not affect the question of 
appeal ; and that, therefore, an appeal lay to 
the District Magistr.ate. Emperor v. Nga Paio. 

8 Cr. L. J. 48 : 
4 L. B. R. 239. 

High Court’s power — High Court’s poioer 

lo acquit innocent person without appeal. 

The High Courts when dealing with cases in 
appeal or revision are competent to acquit an 
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innocent pcr.son althoiif;h he h.ns failed to 
exercise the right of appeal. Emperar v. Snda. 

11 Cr.L. J. 99 : 
I. C. 980 : 14 P. W. R. 1909, Cr. 


-Judgment. 


See Criminal Proeednre Code, 189S, S. 427 (1). 

30 Cr. L. J. 791. 

1 — Jursidiclinn — Chief Court — Conviction hr/ 

Superintendent, Hilt States, under special po-vers 
given bij the I^ocal Government — Local Govern- 
ment’s statement. 

The Chief Court has no jurisdiction lo cntcr- 
tnin and hear im .appeal from the order of 
Superintendent, Hill Stales, especially appoinl- 
■ cd by the Local Government to try criminal 
cases in a Native State oiitsidc Bri'lisli India, 
even if the odiccr happens to he a District 
Magistrate in British India. The Chief Court 
has also no poiver to question the validity of 
such an appointment, hut is bound to accept 
as conclusive the statement of the Local 
Government Avith regard to the capacity in 
Avhich that olficor has acted. Eishen Das v. 
Emperor. 

11 Cr. L. J. 390 : 

6 I. C. 640 : 20 P. W. R. 1910, Cr. : 

14 P. R. 1910, Cr. 

-Jurisdiction — Compctcneif of Uagistrate 


xvho summoned accused to hear appeal from 
■convict 'on. 

A Deputy Magistrate sent a complaint for 
local investigation and re])ort to a .Suh-Deputj’ 
Magistrate Avho recommended the dismiss.al of 
the comi)laint. The matter came before the 
joint JIagi.strate Avho, without expressing any 
judicial opinion hostile to the accused, sum- 
moned them to stand their trial. The Joint 
Magistrate transferred tlic ease to another 
Deputy Magistrate who convicted the accused. 
They appealed and the appeal was heard and 
dismissed by the .Joint Magistrate : Held, that 
the .loint Magistrate Avas not incompetent to 
hear the apjAeal. Dasarath Eao v. Emperor. 

10 Cr. L. J. 557 : 

4 1. C. 352 : 36 Cal. 869. 

; Jurisdiction — Po-.vers of Appellate Court 

restricted bp original Court’s jurisdiction — 
Appellate Court cannot pass sentenee beyond 
Court's pmecr — Enhancement of sentence — 
Commutation of imprisonment into fine. 

It is ,a rule underlying the aa'IioIc fabric of 
appellate jurisdiciion that the poAA-er of an 
Appellate Court is measured by the poAA’cr of 
the Court from aa'Iiosc judgment or order the 
appeal before it li.'is been made. liA’ery Court 
of appeal exists for the jAurposc AA'herc necessary, 
of <loing or causing to be done that AAhich 
each Court subordinate to its appellate juris- 
diction should have, but has not, done or 
caused to be done, and nothing further. An 
A])pellatc Court cannot, on appeal, pass a 
Kcntcnce which the original lilagislrate Avas not 
comjKitcnt to pass. All jurisdiction slart-s Avith 
the lirst Court .and remains a constant factor 
throughout all suhsequent stages of the suit 
or proceeding goA-erned Ija' ii. An appellate 
Court, Avhich alters a sentence of imprisonment 
into a sonlcncc of fine, cannot inflict a fine 
iM-yond the maximum AA-hieh could have been 
imposed by the first Court. The altered 
sentence, taken as a avIioIc, must be sueh .as aaus 
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AA-ithin the power of the original Com I lo pass. 

. The snbslilutinn of fine for imprisonment is a 
' inerelful commutation of punishment, and aIocs 
[ not constilr^it: an enhancement in the severity 
I of the .sentence. Situ Earn a-. Emperor. 

12 Cr. L. J. 444 : 

: 11 1. C. 7S8 : 7 N. L. R. 109. 

i .Turisdiclion — Magistrate passing non- 

; appealable sentence — Subsetpicnt enhancement to 
'•make, it appealable. 

A Magistrate first passed a non-apjtealable 
I sentence on an accused but at the request of 
I the accused he enhanced the sentence so ns to 
I make if a]>pealablc. The .accused appealed to 
j the Sessions Judge Avho dismissed the appeal 
I on the preliminary ground that no .appeal lay 
j as the Magistrate had no jurisdiction to alter 
i his .sentenee after he had dcliA'crcd and signed 
his judgment : Held, that the Sessions .Judge 
committed an error in holding that he had no 
jurisdiction to hear the appeal. Although the 
.Magistrate had no jurisdiction lo alter his 
.sentence, yet for the jmrposcs of the Sessions 
.Judge's jurisdiction, so far as the appeal Avas 
concerned, that aa’us the A'ery mistake aa’IucIi 
the Judge Aras called upon to correct by Avay 
of appeal. Emperor w Kcshavlal. 

12 Cr. L. J. 402 : 
11 I. C. 586 : 13 Bom. L. R. 503 : 35 B. 418. 


1 Jurisdiciion — Transfer of territory to 

j Foreign Stale subsequent to conviction — Validity 
I of order of re-trial made in appeal heard 
I before transfer. 

i The accused committed an ofTcncc Avithin the 
! Family Domains of the Maharaja of Benares 
j and Avas conA’icted by the Deputy Superinten- 
I dent. An appeal Av.as made to the Sessions 
! .Judge of Mirzaporc Avho heard it on SJst March 
Ifili and ordered a re-trial on ,9rd April 1011. 
The Benares Stale came into existence on 1st 
April 1911 and the territory in Avhieh the 
olTcnce AA*as committed aa-us transferred to that 
Slate. On loth April 1911, the Sc.ssions .Judge 
made a reference to the High Court recom- 
mending that his order for rc-triid of 3rd Ajiril 
AA'as made AA'ithout jurisdiction and that it be 
decl.arcd null and A-oid : Held, that the order 
AA'as perfectly A’alid and Avas made AA-ilh juris- 
diction. Emperor v. Snhcb Din. 

12 Cr. L. J. 470 : 

11 1. C. 1006 : 8 A. L. J. 705. 

Jurisdiciion — Trial of an offence under 

Frontier Crimes Jlcgulation xoilhoul Council of 
Elders — Course of appeal. 

Where a Magistrate, cmpoAA'cred by S. 59 of the 
Frontier Crime.s Regulation (III of 1901), tries. 
AA'ithout the assistance of a Council of Elders, a 
person charged Avith haA'ing done an act punish- 
able under the Regulation the ordinary course of 
appeal prescribed by Criminal Procedure Code 
applies. Con.scquently an api)cal lies to the 
Sc.ssions Court from the eonviidion and sentence 
of rigorous iini)risonment for Iaa-o years, jiassed 
by a Magistrate of the IsL Class', on an aeeu'-cd 
conA'ietcAl of an offence under S. 30 of flic 
Regulation. Emperor a'. Alam Khatun. 

11 Cr. L. J, 426 : 

6 I. C. 959 : 19 P. Pv. 1910 Cr. 

-Limitation — Last day for fiitng appeal 


! r.rpiring during x'aealion — Appeal presented on 
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rc-opcning of Court — Circumslancc justifying ad- 
mission of appeal after expiry of limitation. 

The last day for filing an appeal in a Sessions 
Court expired during the Court’s civil vacation, 
but on that day the Judge held criminal sittings 
of which, however, neither the appellant nor 
his Counsel had timely notice, and the appeal 
was filed on the day tlic Court re-opened after 
the civil vacation, but was dismissed as time- 
barred : Held, that as notice of the Judge’s 
intention to hold sittings on the day when 
limitation for the appeal expired was not given 
cither to the appellant or to his Counsel, the 
appeal ought not to have been dismissed as 
time-barred. Sonn Sheikh v. Naib Ali. 

22 Cr. L. J. 426 : 
61 I. C. 714. 

Local Government's orders. 

There is no right of appeal to any Court of 
Law to adjudicate as to the merits of any 
order passed by tlic Local Government. Jifendra 
Nath V. Chief Secretary of the Bengal Govern- 
ment. 34 Cr. L. J. 245 : 

141 1. C. 866 : 36 C. W. N. 1088 : 60 Cal. 364 ; 
1. L. R. (1933) Cal. 198 : A. 1. R. 1932 Cal. 753. 

Nao plea. 

The High Court will not give effect to the 
contention sought to be raised before them 
for the first time, relating to the inadmissibil- 
ity of statements in evidence for the reason 
that they were not statements as contemplated 
by S. 10 i, Cr. P. C. Narain Chandra Bissoas v. 
Emperor. 37 Cr. L. J. 445 : 

161 1. C. 289 : 63 C. L. J. 191 ; 8 R. C. 508 : 

A. I. R. 1936 Cal. 101. 

Notice to appellant — Dale of hearing — 

Reasonable notice to be given to appellant. 

An appellant is entitled to reasonable notice 
of the date and place of hearing of his appeal. 
A notice to an appellant’s Pleader that his 
appeal w'ould be heard next day, wdicrcver the 
Court happened to be encamped, is not rcson- 
able or sulficicnt. Arjun Tathoo, In re. 

21 Cr. L. J. 373 : 
55 I. C. 853 : 22 Bom. L. R. 188 : 

A. I. R. 1920 Bom. 318. 

Privy Council — Federal Court — Leave to 

appeal from decision of Federal Court — Special 
circumstances must be shozon — Special circum- 
stances, what are. 

Where leave to appeal to the Privy Council 
from the decision of the Federal Court is 
asked for, some special circumstances must be 
shown justifying grant of such leave, what 
special circumstances arc, would depend upon 
the merits of each case. In this particular case 
the leave was refused. Dr. Hori Bam Shigli v. 
Croxon. 40 Cr. L. J. 599 (F. C.) : 

181 1. C. 947 ; 11 R. F. C. 75 : 
1939 O. L. R. 416 (1) : 5 B. R. 771 : 
(1939) M. W. N. 616 (F. C.). 

Prwy Council, appeal to — Pardon, grant 

of, to uppellant, xvhether sufficient reason for not 
entertaining appeal. 

^Yhere an appeal in a criminal case is pending 
before the Privy Council and a free pardon is 
granted to the appellant, this of itself is a 
sufiicient reason for the Board declining to 
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entertain the appeal. Kali Nath Roy v. Emperor. 

22 Cr. L. J. 129 (P. C.) ; 
59 I. C. 641 : 19 A. L. J. 65 : 33 C. L. J. 124: 

40 M. L. J. 10 : 13 L. W. 253 : 
21 M. W. N. 49 : 29 M. L. T. 142 : 
2 L. 34 ; 25 C. W. N. 701 : 
23 Bom. L. R. 709 : 10 P. W. R. 1921 Cr. : 

A. I. R. 1921 P. C. 29. 

Procedure — Pleader appearing for accused 

without vakalatnama. 

Where an accused person is represented by a 
Pleader in an appeal, but the latter lias no 
vakalatnama, tlie proper course is to adjourn 
the hearing of the appeal until one is forth- 
coming, and thus afford the accused an opportu- 
nity of being represented. Jasir Khan v. 
Emperor. 21 Cr. L. J. 413 : 

56 I. C. 61 : A. I. R. 1920 Cal. 175. 

Procedure — Disposal of appeal xvithoul 

giving appellant's pleader reasonable opportunity 
of being heard in support of it. 

Where, on the presentation of a criminal 
appeal, the appellant’s pleader stated that 
some other pleader would argue the case but the 
Magistrate called on the ])leader present to 
argue at once, and on his failing to do so, dis- 
missed the appeal : Held, that reasonable oppor- 
tunity Mas not given to the appellant’s pleader 
to be heard in support of the appeal and that 
the appeal should, therefore, be re-heard. 
Ramtohal Dusadh v. Emperor. 36 C. 385, 13 
C. W. N. C84 : (1909) 1 Ind. Cas. 8G8 : 9 Cr. L. J. 
401 referred to. Machi Reddi, In rc. 

10 Cr. L. J. 491 : 
4 I. C. 37. 

Procedure. 

Notice of hearing of appeal must be issued. 
Hearing of appeal v ithout notice is illegal. 

9 Cr. L. J. 553. 

Procedure — Record sent for — Appellant, 

right of, to be heard. 

Where a District Magistrate on a criminal case 
coming up before him in appeal sends for the 
record and on the receipt of the record dis- 
misses the appeal without hearing the appellant 
or any legal practitioner engaged on his behalf, 
the procedure adopted by him is not in accord- 
ance M'ith law'. The appellant must be given an 
opportunity to be heard. Jagdeo Rai v. Kali 
Rai. 18 Cr. L. J. 639 : 

30 I. C. 1007 : 1 Pat. L. W. 577 : 

A. I. R. 1917 P. 331. 

Procedure — Summary rejection zoiiliout 

hearing appellant’s pleader, legality. 

Summary rejection of an appeal against order 
of sanction, "without hearing appellant’s pleader 
is illegal. 9 Cr. L. J. 189. 

Right of pleader to be heard — Discretion 

of Court. 

It is not obligatory but discretionary for a 
Magistrate to hear a pleader for the appellant 
if the appeal has been fixed for a particalar date 
for the delivery of the judgment which is ready. 
Nyaj Khan v. Emperor. 23 Cr. L. J. 752 : 

69 I. C. 640. 

APPROVER 

Confession of. 

■ Corroboration . 

■ Custody. 
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Detention in eiistoily. 

Evitlcncc. 

Non-eonipliance witli pardon. 

Perjury. 

Statement by. 

See also (i) Aeeoniplico. 

(ti) Cr. P. C., 1S')S. Ss. 3:i7, Ift!). 
(Hi) Criminal trial — Evidence. 
(iv) Evidence. 

(») Evidence Act, S-^. Ill-, l.'J:;. 
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. dacoitv. Gatm Chandra Ku'thiil v. Ihajn ror. 

I * 33 Cr. L. J. 396 : 

137 I. C. 174 : 34 Bom. L. R. 303 : 56 B. 172 : 
i I. R. (1932) Bom. 232 : A. I. R, 1932 Bom. 286. 

' CosUnhj. 

I .Approver Tims', be detained in judicial cus- 
j todv or confined in prison. Kuiirlun Lai 
I V. Emperor. 32 Cr. L. J. 785 : 

I 131 I. C. 625 : 32 P. L. R. 423 : 

1 I. R. 1931 Lah. 481 : A. I. R. 1931 Lah. 353. 


deuce. 


-Confession of — Wlicllicr suhslanlive rci- 


-Delnilion in cnslodtj. 


Confe.ssions made by ajiprovcr.s arc not sub- 
stantive evidence, but may be used only for llic 
purpose of contradicting or corroborating tlicir 
deposition in Court. NUat Chandra Jana v 
Emperor. 38 Cr. L. J. 852 (F. B.) 

170 I. C. 201 ; 10 R. C. 98 
A. I. R. 1937 Cal. 433 
-Confession of — Approver in Police ctis- 


iodijhiil nol threatened — Statement, admissibilitij. 

The principle that it i.s only avhen an approver’s 
disclosure is extorted as the result of undue 
duress, such as threats or ^’iolcncc, that S. 24, 
Evidence Act, is applicable and the statement 
must be ruled out of evidence, does not apply 
where the Court is not satisfied that in spite of 
being in Police oustodj'.t^which was sub- 
sequently held to be illegal,’ tlic approver was 
citlier subjected or threatened to bo subjected 
to any sueli ill-treatment as would malcc the 
statement inadmi.ssiblc under S. 2-1, Evidence 
Act. Indcr Pal v. Emperor, 37 Cr. L. J. 732 : 

162 I. C. 969 : (1936) Cr. C. 389 : 
38 P. L. R. 1128 ; 8 R. L. 978 ; 
A. I. R. 1936 Lah. 409. 

Confession of — Carrohoration — Confes- 
sion of co-accused. 

In eases where a large number of persons have 
been arrested Iiy the Police and confessions arc 
obtained one after the otlicr. it is likely enough 
that those confessions should agree with c.ach 
other and each man would be likely to name, as 
far as po.ssibic, those persons who have already 
been named in tlie previous confessions. The 
fact of any particular person having been 
named in the confe.ssions of more tlian one of 
the co-accused cannot, therefore, be regarded 
as sulfieicntly reliable corroboration of the 
statement of tlie approver. In sucii a ease, 
each person accused is entitled to claim that as 
against him tlic statement of llie .approver .shall 
be corroborated by some reliable evidence. 
Lola v. Emperor. 23 Cr. L. J. 158 : 

65 I. C. 622 : 3 P. W. R. 1922 Cr. : 

34 P. L. R. 1922 : 4 U. P. L. R, (L.) 38. 

-Confession of — Pardon forfeited — Pre- 


vious deposition. Khclhcr can corroborate retracted, 
c'lnfession. 

Deposition of an aiiprovcr where pardon has 
bc^'n rorfelicd having itself been retracted can- 
not afford any corroboration of a retracted con- 
fession. Sheikh Shaft v. Emperor. 

31 Cr. L. J. 661 ; 
124 I. C. 459 : A. I. R. 1930 Nag. 259. 
Corroboration. 

The Court should b.T .Satisfied as against c.aeh nc- 
euse!i that there is some corroboratory evidence 
vhieh shows th.al that accused look part in the 


.Ajiprover detained in custody under S. 837, 
Cr. P. C. is a •criminal prisoner’ within S. 3 (2), 
Prison.s .-\ct. Kiindan Lsl v. Emperor.. 

32 Cr. L. J, 785 : 
131 1. C. 625 : 
32 P. L. R. 423 : I. R. 1931 Lah. 481 : 

A. 1. R. 1931 Lah. 353. 
-Evidence — .iccomplicc — Evidence, rule 


of — Corroboration — QuaniUtf of corroboration. 

The law, as such, doc.s not rcipiirc any corrobo- 
ration to validate the tc.stimony of an accom- 
plice. The rule of practice which docs lay 
down this requirement must be applied with 
due regard to the varying circumstances of each 
particular ease. The corroboration is necessary 
not only quoad the incidents and circumstances 
of the crime but also quoad the identity or per- 
sonality of the offenders. There is no rule, 
whether of law or practice, which seeks to fur- 
nish an inllcxible canon as to the precise degree 
of corroboration wliich, in all cases, should be 
demanded for an accomplice's evidence. TIic 
law doc.s not require that every detail of tlic 
approver’s story should be fortified by a simi- 
lar story told by an independent witness, since 
the effect of any such principle would be to rule 
out the accomplice’s evidence as altogetlicr in- 
admissible. It is only necessary that accom- 
plice’s evidence should, in tlie circumslanccs of 
cT\ch particular case, receive that corroboration 
wliich it seems to require. Emperor v. 
Kuberappa. 14 Cr. L. J. 225 : 

19 I. C. 321 ; 15 Bom. L. R. 288. 

-Evidence — Conviction based on evidence of 


approver alone. 

A conviction should not be based on the 
evidence of an approver alone unlc.ss it is 
corroborated by reliable, independent evidence. 
Nanzigadu v. Emperor. 12 Cr. L. J. 240 : 

10 I. C. 284, 

-Evi deuce — Corroborat ion. 


An aiiprovcr's evidence cannot lie acceidcd 
unless it is corroborated in material particulars 
by other and independent evidence. Lad Khan 
V. Emperor. 13 Cr. L, J. 182 : 

19 P. W. R. 1912, Cr. : 11 P. L, R. 1912 : 

13 I. C. 998. 

-Evidence — Corroboration — Confession to 


private person. 

On certain night, a large gang of daciots ma<Ic 
an attack on the house of A, Before they could 
cffccL their purpose, the nciglibour.s came up 
and the dacoiks were driven off. One of them 
I D. was, however, captured. lie made a 
■ confession on tiie .s])ot to a private f/crson 
giving the names of some of the dneoits. .-\s :i 
re.suli of the confession, some dacoits were 
' captured. I’, was captured who afterwards 
i turned informer. D. had made a long detailed 
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confession giving an account of the dacoity to 
a first class Magistrate but subsequently he 
retracted the confession : Held, that, in all 
cases depending on the evidence of an informer, 
the degree of support that the evidence required 
must depend on the amount of the credit in 
each partieular case to be attached to the 
informer, that the confession of D. u’as ample 
evidence to corroborate the approver, and that 
the convictions of the dacoits were legal. Lalan 
Mallik V. Emperor. 13 Cr. L. J. 571 : 

16 C. W. N. 669 : 15 I. C. 987. 

Evidence — Corroboration . — Corroboration 

as to some aeeused, if corroboration as to guilt of 
others. 

Per Courtney Terrel, C. J . — In the case where 
there are several accused, corroboration is 
required with respect to the guilt of each 
individual accused, that is to say, the fact that 
the evidence of the accomplice is corroborated 
as to certain of the accused does not amount 
to corroboration of the evidence as regards 
the guilt of the other accused. Ralan Dhanuk 
v. Emperor. 30 Cr. L. J. 137 ; 

113 I. C. 329 : 9 P. L. T. 672 : 8 Pat. 235 : 

A. I. R. 1928 Pat. 630. 

Evidence — Corroboration — Failure of 

Loxcer Courts to carefully scrutinize corroborative 
evidence — Interference xoith concurrent findings of 
fact in revision. 

The evidence of an approver should not be 
believed without material corroboration, and 
in order to see whether there is such a corro- 
boration, it is the duty of the Court to scruti- 
nize and marshal out very carefully the i)roof 
relating thereto. Where this duty has not been 
properly performed by the lower Court, the 
High Court will interfere on the Revision side 
and set aside even the concurrent finding of 
the Court below. Manna v. Emperor. 

12 Cr. L. J. 35 : 

9 I. C. 232 : 3 P. W. R. 1911, Cr. 

Evidence — Corroboration — Find of un- 
identifiable article, xvhether amounts to corroboration 
of approver’s evidence. 

In a case of dacoity a find of sugar claimed 
by the complainant as stolen in the dacoity can 
be relied on as a circumstance corroborating | 
an approver’s evidence even though sugar is | 
not an article capable of identification. | 
Ram SaruplSingli v. Emperor. I 

32 Cr. L. J. 72 : I 
128 I. C. 121 ; 9 Pat. 605 ; 

I. R. (1931) Pat. 9 : 11 P. L. T. 867 : 

A. I. R. 1930, Pat. 513. 

Evidence — Corroboration — Nature of 

charge to jury — How far approver to be believed is 
matter for jury. 

The question how far an approver is to be 
believed is a matter essentially for the Jury. 
It is not, therefore, open to the Judge to, tell 
the Jury that the approver is an out-and-out 
liar. Where the Judge in his charge to the Jury 
stated as follows : “The faet, therefore, that 
the approver says that a certain one of the 
accused was not present at the dacoity does not 
prove that prisoner guiltless unless you are 
satisfied that the approver is really telling the 
truth Held, that the Judge was not bound 
to ask the Jury to deal with the approver as a 
witness who was either truthful or untruthful. 
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as an approver’s story may be true in some 
parts, but not in others, and the direction was 
not erroneous. Rarnsarup Singh v. Emperor. 

32 Cr. L. J. 72 : 

128 I. C. 121 : 9 Pat. 606 : 

I. R. (1931) Pat. 9 : HP. L. T. 867 : 

A. I. R. 1930 Pat. 513 : 

Evidence — Corroboration, necessity of — 

Evidence, if discarded must be discarded as a 
loholc. 

The evidence of an approver must be corrobo- 
rated in material particulars and 'those material 
particulars should connect the accused persons 
with the crime. If the evidence of an approver 
is discarded, it must be discarded as a whole and 
the defence cannot base arguments on it any 
more than the prosecution. Shco Barhi v. 
Emperor. 32 Cr. L. J. 5 : 

127 I. C. 566 ; 11 P. L. T. 520 : 

I. R. (1930) Pat. 710 : A. I. R. 1930 Pat. 164. 

Evidence — Corroboration — Omission of 

warning to jury — Conviction, legality of. 

Per Courtney Terrel, C. J . — In view of the rule 
according to which the evidence of an accom- 
plice must be regarded with grave suspicion, it 
is the practice, amounting almost to a rule of 
law, that a Jury must be warned expressly of 
the danger in accepting the uncorroborated e%'i- 
dcncc of an accomplice, and if the warning is 
omitted, a conviction based upon such uncorro- 
borated evidence must be set aside. Ratan 
Dhanuk v. Emperor. 30 Cr. L. J. 137 : 

113 I. C. 329 : 9 P. L. T. 672 : 

8 Pat. 235 ; A. I. R. 1928 Pat. 630. 

Evidence — Corroboration — Relraclcd 

confession of co-accused — Conviction for murder — 
Independent corroboration, necessity of. 

It is unsafe to convict an accused for murder 
on the testimony of an approver and retracted 
confession of a co-accused, especiallj' when they 
arc in conflict Avith each other and there is no 
1 independent corroboration. Farmeshwar v. 
Emperor. 25 Cr. L. J. 1207 : 

82 I. C. 135 : 11 O. L. J. 325 ; 

(1924) A, I. R. (O.) 369. 

Evidence — Corroboration — Tainted evi- 
dence. 

Evidence that is itself tainted cannot be useful 
for purposes of corroboration of tainted evi- 
dence. A Avife AA'ho knoAvs all about a proposal 
to murder her husband and is a consenting 
party to the commission of the crime is in the 
position of an accomplice and iicr evidence 
should not ordinarily be accepted either as 
corroboratiA’^e of the evidence of an approver or 
as sulficient, apart from independent corrobora- 
tion, to justify the conAuction of the accus- 
ed. Ahmad lihir v. Emperor. 

23 Cr. L. J. 597 : 

68 I. C. 821 : 4 U. P. L. R. (L.) 110. 

Evidence — Corroboration held, not 

sufficient. 

EA'idence to proA'c that certain accused per- 
sons Avere seen on certain occasions Avith the 
gang of the dacoits before and after 
dacoity and particularly Avhere that CAudence is 
unsatisfactory, is not sufficient to corroborate 
the approver’s statement so as to make it 
admissible against the said accused. Chet Singh 
'v. Emperor. 7 Cr. L. J. 227 : 

2 P. W. R. Cr. 86. 
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Evidence — Corroboration, ncccssilij of. 

An accused person should nol be conviclcil 
solely uiion Ilic evidence of an np]>roYer, To 
support a conviction, the aj)provcr's evidence ■ 
must be corroborated in malcrial particulars. I 
Emperor v. Malhtiri. 37 Cr. L. J. 794 ; 

163 I. C. 253 ; 1936 A. L. J. 518 : I 
(1936) Cr. C. 401 : 1936 A. L. R. 539 : i 
8 R. A. 92S (2) : 58 A. 695 : 1 
A. I. R. 1936 All. 337. | 
Evidence — Corroboration, Jjerr.vfb; of. 

In the absence of reliable corroboration as to , 
the identity of the accused and other material | 
particulars, no reliance can be placed on the : 
evidence of an approver especially evherc be ' 
exonerates himself. Kailash Chandra Rishi v. j 
Emperor, 30 Cr. L,. J. 57 : i 

113 I. C. 73 : 48 C. L. J. 481 : , 
I. R. 1929 Cal. 77. | 

Evidence — Corroboration of, ncccssanj for. 

No conviction can be based on the evidence 
of an appros’cr without clear and independent 
corroboration. Evidence in corroboration of 
the statement of an ajiprovcr must be tividcnce 
tending to prove that the particular pcr.son to 
whom it relates was guilty of the offence 
charged ; it is not sullicient that it should 
merely corroborate the general accuracy of the 
story told by the ai)i)rovcr. EvKlcncc dealing 
with facts outside the knowledge of the 
approver would amount to a corroboration of the 
approver's .statement, if it lends to prove the 
guilt of the particular accused with reference 
to the offence charged. Gatja Din v. Emperor. 

11 Cr. L. J. 551 : ! 

7 I. C. 1006 : 13 O. C. 235. i 

Evidence — Corroboration, ncccxsiit/ of. 

Obiter. — It is not itnpcrativc that in every 
ease there should be corroboration of the evi- 
dence of an approver though no doubt as a 
matter of precaution it is, generally speaking, 
desirable that there should be some sort of 
corroboration. Saral Chandra Dhupi v. Emperor. 

35 Cr. L. J. 1335 ; 
151 1. C. 473 ; 7 R. C. 133 ; 
A. I. R. 1934 Cal. 719 (S. B.). 

Evidence — Nature of — Value of. 

Per Courtney Terrel, C. J. — ^The evidence of an 
approver does not differ from the evidence of 
any other witness save in one particular 
respect, namely, that the evidence of an ac- 
comjjlicc is regarded ab initio as open to grave 
suspicion. Accordingly, if the suspicion which 
attaches to the evidence of an accomplice be 
not removed that evidence should not be acted 
upon unless corroborated in some material 
particular, and, if the suspicion attaching to 
tlie accomplice's evidence be removed, then that 
evidence may be acted upon even though un- 
corroborated and the guilt of the accused may 
be established upon that evidence alone. 
Ra’an Dhanuk v. Emperor. 30 Cr. L. J. 137 : 

113 I. C. 329 : 9 P. L. T. 672 : 8 Pat. 235 ; 

A. I. R. 1928 Pat. 630. j 

ppeidence — Statement of, as to his ac- j 

complices — Corroboration, necessity of — Corrobo- 
rative statement made after long delay, Tcliability of. j 

Tile statement of an approver as to who were I 
his accomplices must be corroborated by j 
reliable evidence before it can form the basis i 
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of a conviction. 'Where the c(irri,ib('r;il ivui offer- 
ed is the .st;ilcmcnt of tv.o men apparently 
knew somctliing about the maitor from the 
very beginning but refused to make any state- 
ment until the third day of the Police Investi- 
gation, the statement must be regarded with 
su.spicion and as not sullicicni corroboration. 
Eatta V. Emperor. 23 Cr. L. J. 476 ; 

67 I. C. 828 : 2 L. L. J. 296 : 
18 P. W. R. 1922 Cr. 

Evidence — Value of. 

A conviction cannot be based entirely on a 
statement made bv an approver. 

12 Cr. L. J. 537. 

Evidence — Necessity of corroboration. 

There is no bar to the conviction of an 
accused pcr.son even on the uncorroborated 
testimony of an approver if the Court is fully 
satisfied about its trulli. But the testimony 
of an ajrprovcr being usually of a tainted 
character, the Bourts, as a matter of prudence, 
insist generally on some malcrial corroboration 
thereof in so far as it imj)licatc.s the accused 
pcr.son. Tiic extent of corroboration which the 
Court will insist on, will, however, naturally 
■i7iry with the circnni.stanccs of each ca.se. 
If the approver's evidence appears to be on 
the whole reliable and he has no motive for 
implicating an accused person falsely, the 
corroboration retiuircd will be compajativcly 
less. Rhajang v. Emperor. 32 Cr. L. J. 681 : 

131 I. C. 277 : 1931 Cr. C. 298 : 
I. R. 1931 Lah. 405 : A. I. R. 1931 Lah. 178. 

Evidence — Corroboration — Retracted 

confession of co-accused. 

The testimony of an approver, which is itself 
tainted, cannot be held to be sufiieiently corro- 
borated by a retracted confe.ssion of a co-accus- 
ed. Kanshi Ram v. Empcroi. 

36 Cr, L. J. 383 (2) : 
153 I. C. 383 : 

IS Lah. 491 : 36 P. L. R. 346 : 7 R. L. 425 (2) ; 

A. I. R. 1934 Lah. 873. 

Non-compliance with pardon — Criminal 

proceedings before conclusion of principal trial — • 
Illegality. 

It is illegal to start criminal proceedings 
against an approver for not having complied 
with the condition on wliich a pardon was ten- 
dered to him, before the conclusion of the 
prineipal trial. Emperor \. Jlaji Jiand. 

23 Cr. L.J. 611 : 
68 I. C. 835 : A. I. R. 1922 Sind 31. 

Perjury. 

If a person has made f'onlradiclor 3 ’ slatcmcnf.s 
but in the hater statement he lia.s reverted to 
truth, it is imdc'iirablc that he should be pro- 
secuted for perjurv. Emperor v. .Tairam Singh. 

33 Cr. L. J. 485 : 
137 I. C. 748 : 33 P. L. U. 321 : 
I. R. 1932 Lah. 350 : A. I. R. 1932 Lah. 307. 
Pc rjti ry. 

tVhcrc an approver is being prosecuted for the 
original offence witii which he was charged, a 
prosecution for perjury is unfair and cannot be 
sanctioned. Emperor v. Jairam Singh. 

33 Cr. L. J. 4S5 : 
137 I. C. 748 : 33 P. L. R, 321 
1932 Cr. C. 421 : 1. R. 1932 Lah. 350 : 

A. I. R. 1932 Lah. 307, 
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Statement by — Complicity not proved — 

Statement, tvhcilicr admissible. 

The statement of an alleged approver vho is 
not proved to have participated in the offence 
is not admissible against the accused, Sant 
Ram V. Emjjcror. 24 Cr, L. J. 799 : 

74 I. C. 543 : 9 O. & A. L. R. 324. 

Statement by — Made at end of trial, value 

of — Corroboration. 

An approver’s evidence is in itself tainted evi- 
dence though in some cases it may he ■worthy of 
belief for various reasons, but the uncorrobo- 
rated statement of an approver taken at the 
end of the trial is of no value whatever. 
Sundar Singh v. Emperor. 21 Cr. L. J. 507 : 

56 I. C. 667 : 105 P. L. R. 1920 : 

A. I. R. 1921 Lah. 267. 

ARBITRATION 

See also Criminal Procedure Code, 1898, 

S. 145. 31 Cr. L. J. 191. 

Arbitrator. 

Where it is abundantly clear from the conduct 
of the objectors that they had no intention of 
appearing before the arbitrators, tlic arbitra- 
tors are justified in proceeding ex-parte. 
Grahams Trading Co. (India) Ltd. v. Chandnlal- 
Parmanand, 37 Cr. L. J. 175 ; 

159 I. C. 824 : 8 R. S. 102 : 
A. I. R. 1935 Sind 228. I 

Award — Filing of award in Karachi 

Court made under Arbitration Act and not in 
consequence of notification under Punjab Act I 
dflOll. — Karachi Court has to sec if cause of 
action forming subject-matter of award arose 
■within its jurisdiction. Grahams Trading Co. 
(India), Ltd, v. Chandulal-Parmanand. 

39 Cr. L. J. 175 ; 
159 I. C. 824:8 R. S. 102: 
A. I. R. 1935 Sind 228. 

Award. 

Where each of the many contracts contains the 
same submission clause, there is no reason why 
a single award should not be made in respect of 
different contracts. Grahams Trading Co. 
(India), Ltd. v. Chandulal-Parmanand. 

37 Cr. L. J. 175 ; 
159 I. C. 824 : 8 R. S. 102 : 
A. I. R. 1935 Sind 228. 

Atvard. 

Where the arbitrators have jurisdiction, they 
cannot be guilty of misconduct in proceeding 
with the arbitration during the pendency of the 
suit in respect of the same subject-matter. 
Grahams Trading Co. (India), Ltd. v. Chandulal- 
Parmanand. 37 Cr. L. I. 175 : 

159 I. C. 824 : 8 R. S. 102 : 
A. I. R. 1935 Sind 228. 

Reviciv — Poivers of arbitrators. 

An arbitrator who has made an award in an 
application by a husband to reduce mainten- 
ance allowance awarded to his wife, is not 
competent to review his award subsequently. 
Bhagioati Devi v. Gajadhar Prasad. 

36 Cr. L. 1. 186 : 
152 I. C. 822 : 1934 A. L. R. 1061 : 
L. R. 15 A. 106 Cr. : 7 R. A. 400 : 

A. I. R. 1934 All. 940. 

■ Powers of Court. 

The fact that an accused person makes a false 
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defence does not prove that he is guilty. 
Parbhu v. Emperor. 35 Cr. L. J. 79 (2) : 

146 I. C. 364 : 34 P. L, R. 639 : 
6 R. L. 212 : A. I. R, 1933 Lah. 946. 

ARBITRATION ACT, S. 19. 

• Suit and oubiiration relating to different 

matters — Stay of suit. 

It suit is not in respect of same matter agreed 
to be referred, there can be no stay of suit and 
there can be no question that arbitrators are 
functus officio until such suit is stayed. 
Grahams Trading Co. (India), Ltd. v. Chandulal- 
[ Parmanand. 37 Cr. L. J. 175 : 

159 I. C. 824 : 8 R. S. 102 : 
A. I. R. 1935 Sind 228. 
ARMS ACT, (XI of 1878). 

Conviction under Arms Act — Alteration 

into one under Explosiacs Act. 

It would not be fair in revision to alter a con- 
viction under the Arms Act to one under the 
Explosives Act unless a conviction under 
the latter Act were obviously correct and 
unless it were certain that the accused had not 
been prejudiced by being charged under the 
Arms Act. Kifuyal LJllah Khan v. Emperor. 

32 Cr. L. J. 564 : 130 I. C. 626 : 
L. R. 12 A. 42 Cr. : 1930 A. L. J. 1467 : 
53 A, 226 : 1. R. 1931 All. 290 ; 
A. I. R. 1931 All. 17. 

Notifications relating to — Construction. 

'file notifications relating to the Arms Act 
imposing a penalty upon the subject must be 
construed very strictly. Daljitsing Fattchsing 
v. Emperor. 31 Cr. L. J. 847 : 

125 I. C. 435 : 32 Bom. L. R. 106 : 

A. I. R. 1930 Bom. 153. 

S. 4 — Ammunition — Lead in shape o^ 

bullet or shot. 

A piece of lead in the shape of a bullet or in 
the shape of shot is certainly ammunition or a 
part of ammunition. Lead, fas such, which is 
not in such a shape, is excluded from the 
meaning of the term. Emperor v. Bhopal Singh. 

37 Cr. L. J. 727 : 
162 I. C. 912 : 1936 A. L. J. 657 : 
(1936) Cr. C. 504 : 8 R. A. 915 : 
1936 A. L. R. 515 ; A. I. R. 1936 All. 392. 

Air-gun — similar to "Gem'’ air-gun — not 

adapted for use ivith explosive substances — 
xohether it is a loij — tohclhcr it comes under defi- 
nition of arms. 

The air-gun in case was said to be similar to 
the “Gem” air-gun, which is not adapted for 
use with explosive substances. Moreover, 
“Gem” air-guns had been classed as toys by the 
Government for the purposes of the Tariff Act : 
Held, that the air-gun in question was a toy 
and did not come under the definition of arms. 
Emperor v. Maung Shwe Thcl. 

4 Cr. L. J. 239 : 
12 Bur. L. R. 201. 

All parts of ammunition — Empty 

cartridge cases. 

The expression “all parts of ammunition,” as 
used in S. 4 includes empty cartridge cases. 
Emperor v. Ebrahim Alibhoy. 2 Cr. L. J. 449 : 

7 Bom. L. R. 474. 



37 


ALL INDIA CRBIINAL DIGEST (1904— lO-iO) 


38 


ARMS ACT. 

S. 4. — Arms — Dali — Criterion for dctcr- 

viining whether dali an arm. 

In determining whether any given dah is an 
arm within the meaning of tliat term in S. 4, 
the true criterion is liie “intention of the maker 
as regards its purpose.” A dah having a blade 
22J inclies long, not intended for domestic 
purposes, is an arm. Po Mr v. Emperor. ' 

23 Cr. L. J. 594 : i 
68 I. C. SIS : 11 L. B. R. 340 I 
A. I. R. 1932 Rang. 23. : 

. S. 4 — “Arms," definition of — Cook's ! 

knife xchclhcr an arm — Primarij intention of , 
mannfacinrer. j 

I’rimarilj’ manufaef iired for culinarv purposes, j 
a cook’s knife however carried or intended to be ! 
used, is not converted into an arm notwith- 
standing that it is jirovidcd with a sheath. The 
jiurpose for which an implement is primarilj' 
intended decides whether it is an arm or not. 
Crown V. Nga Ilmat Kpan, 1 L. B. R. 271 : 
Ehrahim Dnwoodji liabi Pawn v. King-Emperor, 
a Ij. B. R. 1 ; Crown v, Kija Kpo, Cr. Jicv. 
No. 650 of 1902, followed. Emperor v. .4ung 
Ba. 11 Cr. L. J. 153 : 

4 I. C. 1028 : 5 L. B. R. 130 : 3 Bur. L. T. 69. 

S. 4 — “Arm," definition of — ^Dashe- 

upyat, whether an arm — Weapon used for domestic 
and agrieuilural purposes — Test — Intention of 
viannfactnrcr and not of possessor material. 

A weapon primarily intended for domestic and 
agricultural purposes, even if it can bo used for 
purposes of oiTcnee and defence, is not an arm 
within the meaning of the Act. It is the in- 
tention of the manufacturer, and not of the 
possessor of a wcajion as to the use to whicli it 
is to be put, which determines M'hether a 
weapon is an arm or not. Therefore, a dashc- 
upyal of the usual t 3 ’pe is not an arm within 
the meaning of the Arms Act. Emperor v. 
Hatm/ii. 11 Cr. L. J. 744 : 

8 I. C. 972 ; 5 L. B. R. 207j 3 Bur. L. T. 91. 

S. 4 — Arms, definition of — Sxvord-stick, 

if sword, 

A szvord-slick is a sxoord sheathed in a c.anc- 
stick and comes within the definition of arms 
in S. 4. The Deputy Legal Remembrancer v. 
Satush Chandra. 6 Cr. L. J. 227 : 

11 C. W. N. 971 : I. L. R. 34 Cal. 749 : 

6 C. L. J. 75. 

S. 4 — “.drills," definition of — Weapon, 

dangerous and probably deadly — Whether ‘arm.’ 

The definition of “arms” in the Arms Act is 
neither exhaustive nor altogether happy. 

The mere fact that a weapon is dangerous and, 
if used, maj’ probably c.ause death, does not 
make it “arms” within the meaning of S. 4 of 
the Arms Act. Gajja v. Emperor. 

15 Cr. L. J. 658 : 

26 I. C. 133 : 1 O. L. J. 559 : 

A. I. R. 1914 Oudh 285. 
S. 4 — -.drins, definition of, whether 'ex- 
haustive — Hunting knives, whether arms. 

S. 4 does not purport to give an inclusive 
definition of arms. Hunting knives fall within 
S. 4, and arc, therefore, subject to the provision 
contained in S. .7. Bishan Singh v. Emperor, 

25‘Cr, L. J. 1119 : 

81 1. C. 943 : 51 Cal. 573 : 

A. I. R. 1924 Cal. 714. 


I ARMS ACT. 

5. 4 — “.drms,’’ if includes “fire arms." 

Unless there is .something rciuignant in the 
.subject or context, wherever the word “arms” 
occurs in the Indian .Ann.s .\et, it has got to bo 
I read as including “parts of arms." By S. 4 of 
the .Act the woril “arms” abo includes “fire- 
arms.” Harsha Hath Chnltcrjcc v. Emperor. 

16 Cr. L. J. 9 : 

26 I. C. 313 : 21 C. L. J. 201 : 

42 C. 1153 : A-. I. R. 1915 Cal. 719. 

S. 4 — Arms, if must be in serviceable 

eondition. 

It is not neeassarj' that an .arm or a part of an 
arn» .should be in a .serviceable eondition before 
it can fall within the defim'f .i contained in 
S. 4. Karam Din v. Emperor. 

25 Cr. L. J. 539 : 

77 I. C. 1003 : A. I. R. 1923 Lah. 617. 

S. 4 — ‘.Inns,' meaning of — Weapon of 

domestic use, xvhelher 'arm.' 

It is the ])urj)ose. for which an implement is 
primarily used which detertnines the question 
whether it does or docs not fall within the 
definition of “arms” given in S.,4. Implements 
of ordinarj" dome.slic use like an axe or a knife 
c.annot be brought within the purview of the 
definition of “arms’’ in the section by the mere 
fact that they have been on a particular occa- 
sion used as weapons of offence or defence. 
Mehr Din v. Emperor. 28 Cr. L. J. 199 : 

99 I. C. 935 : A. I. R. 1927 Lah. 162. 
S. 4 — “.drm," out of Older if falls with- 
in S. 4. 

An arm, even out of order, comes within the 
dclinition of ‘arm’ in S. 4. Emperor v. Samiullah. 

7 Cr. L. J. 350. 

S. 4 — “Arms," what arc — Definition 

whether c.vhanslivc — Test. 

The definition of the expression “arms” as given 
in the Act is not, and is not intended to bo, cx- 
baustivc, and tlie true meaning of the term 
must be arrived .at bj' consideration of the 
circumstances in each case. Neither the length, 
breadth or the form of the blade of a weapon, 
nor the handle affords .any certain test of its 
classification as “arm.s.” 'Whatever can be 
used as an instrument of attack or defence and 
is not an ordinary implement for domestic pur- 
poses falls within the purview of the Act. 
Emperor v. Balia Singh. 20 Cr. L, J. 11 : 

48 I. C. 486 : 32 P. R 1918 Cr. : 

A. I. R. 1919 Lah. 472. 

S, 4 — ‘Arms,’ what are. 

I'niatevcr can be used as an instrument of 
attack of defence, for cutting as well as for 
thrusting and is not an ordinary- implement 
for domestic purposes, comes within the mean- 
ing of the statute. The Deputy Legal Remem- 
brancer V. Satish Chandra. 6 Cr. L. J. 227 : 

11 C. W. N. 971 ; I. L. R. 34 Cal. 749 : 

6 C. L.J. 751. 

S. 4 — ‘Arm,’ what is— Test— Clasp knife 

xchethcr ‘arm,’ 

It cannot be laid down as .a bard and fast rule 
that a clasp knife does not fall within the 
definition of ‘arms.’ The juirposc for which an 
implement is primariK’ intended regulates 
whether it shoidd be deemed to be ‘arms,’ 
Where a knife had a blade 5i inches long with 
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a pointed end, T\'as fitted to a long handle and 
turned over into the handle : Held, that the 
knife fell Avithin the definition of arms inasmueh 
as the primary purpose of such an instrument 
can only be for stabbing. Emjicror v. Nga Ln 
Gale. 29 Cr. L. J. 115 : 

106 I. C. 707 : 5 R. 710 : 
A. I. R. 1928 Rang. 49. 

S. 4. — Bolts and bars of rifles, Tohc.tlicr 

arms. 

Tlie AA'ord “arms,” as defined in .S.4, includes 
parts of arms as Avell, and bolts and bars of 
rifles are, therefore, “arms” AviLhin the mean- 
ing of this section. Karm Din v. Emperor. 

25 Cr. L. J. 539 : 
77 I. C. 1003 : A. I. R. 1923 Lah. 617. 

S. 4. — Definition of “Arms” — Dagger- 

shaped elasp knives. 

Dagger-shaped kniA'^es are intended primarily 
as Aveapons of offence, and fall AA'ithin the defini- 
tion of “arms” akiiough they might be 
called clasp-kniA’Cs. Ebraliim Da-moodfi w 
Emperor. 2 Cr. D. T- 372 : 

3 L. B. R. 1:11 Bur. L. R. 183. 

S. 4. — Definition of arms, lolietlier 

cxlianstive. 

Tlie definition of ‘arms’ in S. 4 is not exhaus- 
tiv^e and there could be arms beyond the list 
of Aveapons mentioned in the said definition. 
Emperor v. Nga Lu Gale. 29 Cr. L. J. 115 : 

106 I. C. 707 : 5 R. 710 : 
A. I. R. 1928 Rang. 49. 

S. 4. — Empty eartridge cases if 

ammunition. 

Empty cartridge cases fall Avithin the definition 
of ammunition giA'cn in S. 4. Baldeo Singh \. 
Emperor. 10 Cr. L. J. 573 ; 

4 1. C. 405 (1) 

S. 4. — Lead moulded into bullets is 

ammunition. 

Lead though exempt from the operation of S. 4 
AA’hen moulded into bullets of 20 to 24 bore, it 
is ammunition within the meaning of S. 4. 
Sant Singh v. Emperor. 11 Cr. L. J. 421 : 

6 I. C. 952 : 23 P. W. R. 1910 Cr. : 

16 P. R. K. 10 Cr. 

S. 4. — Pole-axe if ‘arm’ within S. 4. 

A Aveapon consisting of a plain lathi, a blade 
and tAvo moA’^eable scicaa's and so contriA’^cd tliat 
by loosing the scrcAA’S the blade may be detach- 
ed from the shaft made up of the lathi, is not 
“arms” as defined in S. 4 of the Arms Act, 
although the Aveapon may be described as a 
pole-axe. Gajja \. Emperor. 15 Cr. L. J. 658 : 

26 I. C. 133 : 1 O. L. J. 559 : 
A. I. R. 1914 All. 276. 

Ss. 4, 95 — Empty cartridges, possession of. 

Possession of empty eartridge ease though an 
offence, matter Avoidd be of no importance 
Avhere it is not suspected to be used in future 
as ammunition and it AA'ould be ignored under 
S. 93, I. P. C. or under maxim : de Minimis 
not curat lex. Emperor \. Bhopal Singh. 

37 Cr. L. J. 727 : 
162 I. C. 912 : 1936 A. L. R. 515 : 
1936 A. L. J. 657 : 1936 Cr. C. 504 : 
8 R. A. 915 ; A. I. R. 1936 All. 392. 

S. 4. — Spear-head, if part of spear within 

meaning of S. 4. 
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In S. 4 the Legislature enumerated only arms 
and not parts thereof. Therefore spear-heads 
cannot, AA’ithin the meaning of that section, be 
talcen to be parts of spears. Bam Brich 
Emperor. 38 Cr. L. J. 54. 

S. 4 . — Spears with blunt points and 

edges, whether ‘arms.’ 

A spear AA'Ould not cease to be a spear Avithin 
the meaning of S. 4 of the Ai’ms Act by reason 
of its points and edges becoming blunt, if thej’^ 
are capable of I)eing re-sharpened at any time. 
Emperor v. Sattegoxvda Satgoda Palil. 

31 Cr. L.J. 1109 : 

126 I. C. 881 : 32 Bom. L. R. 571 ; 

A. I. R. 1930 Bom. 174. 
S. 4 — Definition of arms, nature of. 

The definition of ‘arms’ in S. 4 is inten- 
tionally AA'ide and the list of AA'eapons is not ex- 
haustive, eA’ery type of air gun or air pistol is 
not excluded from the definition. Abani 
Mohan \\ Emperor. 35 Cr. L. J. 766 : 

14S I. C. 925 : 60 Cal. 1477 : 38 C. W. N. 84 : 

6 R. C. 488. 

Ss. 4 and 19 T) — Ammunition. 

“Ammunition” docs not include ‘patakhas' . 
Kifayat Ullalt Khan v. Emperor. 

32 Cr. L. J. 564 ; 

130 I, C. 626 : L. R. 12 A. 42 Cr. : 53 A. 226 : 

1930 A. L, J. 1467 : I. R. 1931 All. 290 : 

A. I. R. 1931 Ail. 17. 

S. 5 — Aims Buies, Sch. 11 — Mann- 

faetiirc of kirpans by Sikhs — Offence. 

The entry in Scliedule II to the Arms Rules 
AA’hich excludes “kirpans possessed or carried 
by Sikhs” from the prohibitions and direetions 
contained in the Arms Act, refers to kirpans 
actuall}' in existence and in the jiossession of or 
carried by Sikhs. But tlie entry docs not exempt 
the manufacture of kirpans from tlie operation 
of the prohibition contained in S. 5 of the Arms 
Act. The manufacture of kirpans, therefore, 
AA'ithout a license, is an offence falling under 
Cl. (fl) of S. 19. Emneror v. Basta Singh. 

25 Cr. L. J. 342 : 

77 1. C. 230 : 3 L. 437 : A. I. R. 1923 Lah. 267. 
S. 5 — Hunting knives if arms — If sub- 
ject to provision in S. 5. 

Hunting kniA’cs fall AA’itliin the definition of 
arms in S. 4 and are. therefore, subject to the 
proA'isions in S. 5. Bishan Singh \. Emperor. 

25 Cr. L.J. 1119. 

51 C. 573 : 81 I. C. 943 : A. I. R. 1924 Cal. 714. 
S. 9 — Marriage procession — Public as- 
semblage — Carrying gun without licence — Offence. 

Accused Avas convicted under S. 19 for carry- 
ing a gun in marriage procession. Under the 
terms of tlie licence, the licensee AA’as forbidden 
to take the gun to a public assemblage, and it 
AA'as contended that a marriage procession AA'as 
not such an assemblage : Held, that the con- 
Auction AA’as justified, as the marriage procession 
AA’as a public assemblage, because the moment 
such a procession emerges from private pre- 
mises and goes doAA’n the public street, it is 
open to the public to join the procession, and 
the procession becomes a public assemblage. 
Kalyanchand-Gopalcliand v. Emperor. 

23 Cr. L.J. 450 : 

67 I. C. 722 : 24 Bom. L. R. 487 : 

A. I. R. 1923 Bom. 36. 
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S. 13 — “Under a licence,” meaning of — 

Licence granted — Person carrijing arms not bound 
to carry licence. 

A person who holds .i licence for an arm is not 
obliged by law to carry that licence with him 
whenever he has the arm with him. The words 
“under a licence” in S. 18 import no more than 
tliat the person carrying the arms must have 
been granted a licence empowering him to pos- ' 
sess and carry them. Emperor v. Muhammad ' 
Ibrahim, 22 Cr. L. J. 755 : 

64 1. C. 275 : 24 O. C. 265 : j 
A. I. R. 1921 Oudfa 149. ! 

Ss. 13, 15, 19. ' 

A Sub-Inspector of Police, not of the 1st grade, 
who has been presented by Government with 
a revolver, commits no offence bj’' possessing ' 
and going armed with a dagger'. N'gaKaing v. , 
Emperor. 7Cr.L.J.243: 

U. B. R. Cr. 1907-1909 Arms 1. | 


of another and firing it at a mad dog do not 
constitute the possession contemplated by S. 1 1, 
Prdbhat Chandra v. Emperor. 7 Cr. L.'j. 24"’ "• 
12 C. W. N. Til : I. L. R. 35 Cal. 219 i 
3 C.L.J. 190. 

S. 14 — Poacssion of parts of fire arms. 

Possession of parts of fire-arms is proliihilcd 
by S. 1-i read with S. -1 of the Act. Ilarsha 
A’ath Chatterjee v. Emperor. 16 Cr. L. T. 9 • 
26 I. C. 313 : 21 C. L. J. 201 : 42 Cal. 1153 ; 

A. I. R. 1915 Cal. 719. 

S. 14 — Spear, deposit of — Failure to 

deposit — Conviction, if legal. 

Section 14 docs not require “a snare” to he 
deposited with a Magistrate and a conviction 
for onrission to do so is illegal. In re : 
Chagantipnti China Jiasavapp. 16 Cr. L. J. 528 : 

29 I. C. 544 : 2 L. W. 532 : 
A. I. R. 1916 Mad. 624. 


S. 14 — Empty cartridge eases, if ammu- 
nition. 

The possession of emirt}' cartridge cases which 
arc incapable of being re-loaded in India does 
not amount to an offence under S. 10 (/). Amir 
V. Emperor. 26 Cr. L. J. 1039 : 

87 I. C. 927 : 23 L. J. 455 : 
L. R. 6 A. 127 Cr. : 47 A. 629 : 
A. I. R. 1925 All. 698. 

^S. 14 — Empty cartridge, n'hcthcr ammu- 
nition. 

Empty cartridges come within the definition of 
ammunition given in S. 1-1. Emperor v. Aladin. 

25 Cr. L. J. 747 : 
81 I. C. 215: 21 A.L.J. 879 : 
10 O. & A. L. R. 105 : 46 A. 107 : 
L. R. 5 A. 22 Cr. : A. I. R. 1924 All. 215. 

S. 14 — “Fire-arms,” if include “parts 

of fire arms”. 

By S. 4 of the Act the word “arms” also in- 
cludes “fire-arms”. Therefore the word “fire 
arms’ as used in S. 14 includes “parts of arms.” 
Ilarsha Nath Chatterjee y. Emperor. 

16 Cr. L. J. 9 : 
26 I. C. 313 : 21 C. L. J. 201 : 
A. I, R. 215 Cal. 719. 

S. 14 — 'Fire arms’, meaning. 

The word “fire-arm.s” only means “arms that 
are fired by means of gun-powder or other ex- 
plosive.” Ilarsha Nath Chatterjee v. Emperor. 

21 C. L. J. 201 : 
26 I. C. 313 : 42 Cal. 1153 : 
A. I. R. 1915 Cal. 719. 

S. 14 — Gun-barrel, xohclhcr an arm. 

A gun-barrel in a serviceable condition is a fire 
arm within the meaning of S. 14. Emperor v. 
Ehansingh. 5 Cr. L. J. 435 ; 

3 N. L. R. 53. 

S. 14 — License not valid — Effect. 

Licence or c.\cmption not granted by virtue of 
Act and Rules would be invalid and no protection 
to accused charged with Contravening Act exists. 
Emperor v. 11. Jl. Vertannes. 

34 Cr. L. J. 112 (2) : 
140 I. C. 754 : 1. R. (1933) Rang. 2 (2) : 

A. I. R. 1932 Rang. ISO. 

S. 14 — Possession contemplated by. 

The snatching up of a gun which was in the hand 


S. 14 — “Extent”, meaning of. 

The word ‘extent’ in S. 14, is not 
limited in its meaning to territorial extent. 
A. Malcolm v. Emperor. 34 Cr. L. J. 363 : 

142 I. C. 522 (2) : 37 C. W, N. 93 : 60 Cal. 445 : 

I. R. (1933) Cal. 301 : A. I. R. 1933 Cal. 218. 

— Ss. 14, 15 — Prosecution under — Duty 

of prosecution — Possession of arms in fnrlhcranec 
of terrorist movement — Offence under. 

In a prosecution for possc.ssion of fire-arms 
in contravention of Ss. 14 and 15, it is incum- 
bent on the prosceution to prove that the fire 
arms were po.ssessod in contravention of Ss. 14 
and 15. Tlic fact that these fire-arms have 
been possessed in furtherance of terrorist 
movements is not in itself an offence under (he 
Act. It may be that there is a con.spiraey to 
commit terrorist crimes and it may be that 
there is a con.spiraey to possess fire-arms in 
contravention of the Act. But the two tlung.s 
arc not the same. From the fact of being 
members of an organisation, the object of whicli 
is to commit terroristic offences, it would not 
follow in the absence of other evidence, that 
the accused were also parties to a criminal 
conspiracy for the .specific and definite purpose 
of possessing fire-arms in contravention of the 
Arms Act. It is a fallacy to suppose that 
merely because one was a member of tlie larger 
organisation, one was also a member of the 
smaller organisation although the immediate 
objects of the two were not one and the same. 
Bimal Krishna Bisxoas v. Emperor. 

37 Cr. L. J. 840 : 
163 I. C. 566 : 62 Cal. 819 : 39 C. W. N. 761 : 

9 R. C. 30. 

Ss. 14, 15, 19 {f)— Possession of gun— 

Servant — Master having licence, dead — Licence 
not rcnciocd — Servant continuing to retain posses- 
sion of gun. 

X was licensed to po.sscss a gun ; the gun was 
kept by his servant, the aecased. X died and 
Y who* succeeded to the management of X’s 
property, failed to renew the licence. Two 
years after X’s death, the quarters belonging 
to the accu.sed were searched and tlic gun founrl 
therein : Held, that the accused had possc.ssion 
and control of the gun in contravention of the 
provisions of Ss. I t, 15, and was, therefore. 
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guilty of an offence under S. 19 (/). Emperor v, 
Jafii Bapu. 13 Cr. L. J. 525 : 

14 Bom. L. R. 501 : 15 I. C. 797. 

S. 16. — Confiscnlion — Possession of Httn 

wUhont obtaining renexoed Itccncc — Confisention of 
gun illegal — Fine and detention of gun proper 
pvnislinicnt. 

An order confiscating .a gun because of mere 
delay in renewing the licence to possess it, is 
illegal. The imposition of a fine and detention 
of tlie gun in the Police Station till the prodiic- 
tion of the licence would be a proper order. 
Kanttirca Borothen, In re. 15 Cr. L. J. 21 : 

22 I. C. 165 : A. I. R. 1915 Mad. 130. 

S. 19 — Anns — Possession of rccapon re- 

(piiring repairs — Itcvolva' out of repair. 

An arm, even out of order comes within 
its definition given in S. 4, consequently 
possession of a revolver requiring some repairs 
without a licence is punishable under S. 19, 
clause (f). The test is not whether a iiarticular 
weapon is serviceable but whether it comes 
within the legal definition of an arm. Emperor 
V. BamiuUah, 7 Cr. L. J. 350 : 

3 P. W. R. Cr. 28 : 6 P. R. Cr. 1908 : 

9 P. L. R. 405. 

S. 19 — Arms — Possession ivithout liecnee 

— Possession mnst he exclusive. 

A dagger was found in a room in a house. 
The room and the house were jointly occupied 
by a father and his adult son. There was no 
evidence to show that either of them was 
aware of its cxislcnco : Held, that neither of 
them could bo convicted under S. 19. Emperor 
V. Shcr Zaman. 3 Cr. L. J. 71 : 

6 P. L. R. 657 : 52 P. R. Cr. 1905. 
S. 19 — Arms found concealed on pro- 
perly of joint Hindu family but in e.rclusive. jmsses- 
sion of one member — Such member if in pos.sc.s- 
.sion of such anus. 

Where unlicensed arms arc found concealed 
upon premises which, though legally the joint 
property of a joint Hindu family, arc in fact 
at the time of the finding in the exclusive 
possession and control of one member of the 
family, that member of the family can properly 
be held to be in possession of such arms. 
Emperor v. Bam Sarup. 3 Cr. L. J. S8 : 

26 A. W. N. 11 : I. L. R. 28, All. 302 : 

3 A. L. J. 833. 

S. 19 — Chhavi defined — Possession by 

lieeping it hidden — Offence, 

Everything is a chhavi M'hich has a large axe- 
like blade curved or otherwise, with an 
arrangement of ring or rings for binding it to 
the handle, and a handle of a considerable 
length. Being in possession of a chhavi and 
keeping it hidden is simply punishable under 
S. 19. Galina v. Emperor, 15 Cr. L. J. 506 : 

24 I. C. 594 : 1 P. W. R. 1914 Cr : 
33 P. L. R. 1914 : A. I. R. 1914 Lah. 280 : 

S. 19 — Illegal possession of arms, 

prosecution for — Bijnor District— Sanction of 
District Magistrate, whether necessary. 

In the Bijnor District of U. P. the .sanction of 
the District Magistrate is not necessary for a 
■]wosecution under S. 19. Amir Ahmad v. 
Emperor. 27 Cr. L. J. 15 : 

91 I. C. 47 : L. R. 6 A. 196 Cr. : 
24 A. L. J. 30 : A. I. R. 1926 All. 143. 


ARMS ACT. 

S. 19 — Licence — License carrying gun in 

marriage procession — Condition of license, whether 
contravened. 

A licence under the Act to keep a gun per- 
mitted the licensee to use the arm for sport, 
protection or disjjlay but provided th.at the 
licensee should not take such artn to a fair, 
religious procession, or other public assemblage. 
The licensee went armed with the gun in a 
marriage procession and was prosecuted for an 
offence under S. 19 : Held, that the marriage 
procession was neither a religious procession nor 
•a public assemblage within tlie meaning of the 
word as used in the licence, and that the 
licensee could not be prosecuted under S. 19, 
in respect of having gone armed with his 
gun in the proeession. Balldshan v. Emperor. 

29 Cr. L. J. 575 : 

109 I. C. 511 : 10 A. I. Cr. R. 348 : 

11 N. L. J. 84 : A. I. R. 1928 Nag. 219. 

S. 19 — Offence, essentials of, 

Merc possession is punishable under S. 19, 
wliile concealment is under S, 20. Intention is 
inferred frojn circumstances. Jogendrn Mohan 
Guha V. Emperor. 34 Cr. L. J. 879 : 

144 I. C. 957 : 60 Cal. 545 : 6 R. C. 68 : 

A. I. R. 1933 Cal. 516. 

S. 19 — Possession of arms without 

lieenee, offence of— Illegality of .search, effect of. 

Where arms have been found in the possession 
of the accused, no question of the legality of the 
.search or otherwise can be raised by him. Em- 
peror v, Abdul Ghafnr. 30 Cr. L. J. 556 : 

116 I. C. 29 : 1. R. (1929) All. 509 : 

A. L. J. 28 -. A. I. R. 1929 All. 68. 

S. 19 — Prosecution under — Sanction, if 

necessary. 

Sanction of the Di.strict Magistrate is not 
necessary for prosecution under S. 19. Em- 
peror v. Abdul Ghafur. 30 Cr. L. J. 566 : 

116 I. C. 29 : 1. R. (1929) All. 509 : 

(1929) A. L. J. 28 : A. I. R. 1929 All. 68. 

S. 19 — Punjab Government Notification of 

11th May, 1917 — Kirpan, xvhat is — Burden of proof. 

Every sword is not a kirpan. A person who 
claims that a particular kind of .sword is a kirpan 
and that he is entitled to carry it with impunity 
under the Punjab Government Notification of 
11th May, 1917, must prove that the weapon in 
question is .a kirpan. In this case it was held 
that a sword 31 inches long with a blade length 
of 22 inches has not been proved to be a kirpan. 
Bachittar Singh v. Emperor. 23 Cr. L. J. 78 : 

65. I. C. 430 : 8 P. W. R. 1922 Cr. : 

A. I. R. 1922 Lah. 146. 

S. 19 — Question of exclusive possession 

cannot be raised only in appeal. 

The question of exclusive possession of an arm 
cannot be raised for the first time in appeal. 
Gahna v. Emperor. 15 Cr. L. J. 506 Cr. : 

24 I. C. 594 : I. P. W. R. 1914 Cr. : 

33 P. L. R. 1914 : A. I. R. 1914 Lah. 280 : 

S. 19 — Possession. 

Search under S. 34, I. P. C. — Arms found on 
one only of two person.s — Conviction of other 
xmder S. 19 (/) is not legal. Manmatha Nath 
Bisxoas V. Emperor. 34 Cr. L. J. 299 : 

142 I. C. 280 : 37 C. W. N. 201 ; 

-60 Cal. 618 : I. R. .(1933) Cal. 246 : 

A. I..R. 01933 .Cal. !l32. 
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S. 19 — Servant of person cs'cnipicd, carry- 
ing and ushig master's gitn — Offence. 

Tlic servant of a person exempted from tlie 
operations of the Act commits no offence by 
carrying his master’s gun and shooting ganic 
with it with his master’s permission. Matua 
V. Emperor. 20 Cr. L. J. 432 : 

51 1. C. 20S : 17 A. L. J. 758 : 

1 U. P. L. R. (A.) 61 : A. I. R. 1919 All. 160. 
S. 19 — Offcnca, essentials of. 

TIic ofTcnce under S. 19 is comj)lctc as soon as 
tlie accused is found in possession of arms and 
ammunition in contravention of S. 14 or S. 15 
of the Act and the commission of the offence is 
not dependent upon whether the search was 
or was not conducted in the manner provided 
by Ss. 25 and 30. Parsad Dahait v. Emperor. 

37 Cr. L. J. 100 : 

159 I. C. 487 : 16 P. L. T. 598 ; 2 B. R. 88 : 

8 R. P. 286 : A. I. R. 1935 Pat. 465. 


time during which his tli''r('c»r is iusli- 

tied depends upon tlie circuiiisiances or'cach 
ease such as the nature of the uork to he done, 
the whereabouts of the ciisLoiuer, I he exigencies 
of his profession and so on. Murli v. Emperor. 

30 Cr. L. J. 984 : 

119 I. C. 13 : 1. R. (1929) AIL 973 : 

(1930) A. L. J. 201 : 

A. I. R. 1929 AIL 720. 

Ss. 19, 6 — Carrying gun tchich has no 

licence acknoiclcdgcd by Jitilish Government — 
Offence. 

A ])erson wiio is found in British India carrying 
williout a lieenee, a gtm which has no licence ac- 
knowledged by the British Government, is guilty 
of an offeuee under the provisions of .S. 19 read 
with S. li. Emperor v. Ori. 30 Cr. L. J. 543 ; 

115 I. C. 839 ; 6 O. W. N. 131 : 

I. R. (1929) Oudh 279 : 

A. I, R. 1929 Oudh 157. 


S. 19 — License not rcnciocd — Offence. 

The possession of arms of which the licence 
has not been renewed is also 2Junishablc under 
S. 19 (/) of the Arms Act read with S. 14 there- 
of. Malcolm v. Emperor. 34 Cr. L. J. 363 : 

142 I. C. 522 (2) ; 37 C. W. N. 93 : 

60 Cal. 445 : 1. R. (1933) Cal. 301 : 

A. I. R. 1933 Cal. 218. 
^ — S. 19 (f) — Prosecution — Sanction, 

The jtrovisions of S. 32 not^bcing in force in 
Dehra Ismail Khan, the jirevious sanction of the 
District Magistrate is necessary for a prosecu- 
tion under S. 19 (/), in that District. Emperor 
V. AH Deg. 35 Cr. L. J. 109 (1) : 

146 I. C. 437 : 15 Lah. 6 : 6 R. L. 229 : 

34 P. L. R. 965 : A. I. R. 1933 Lah. 869.(1). 

S. 19 — Possession of stolen revolver — 

Offence. 

IVIicrc a person is found in possession of a 
stolen revolver without a licence, he can be 
tried under the Arm? Act as well as under the 
Penal Code and can be punislicd under both the 
enactments. Itcoti v. Emperor. 

34 Cr. L. J.-1018 ; 

145 I. C. 609 : L. R. 14 A. 63 Cr. ; 

(1933) A. L. J. 523 : 6 R. A. 135 : 

A. I. R. 1933 All. 461. 

S. 19 — Custody for negotiating sale — 

Offcnec. 

lYlicrc a wcaiion is made over merely for the 
I)uq50sc of negotiating a sale, such possession is 
not unlawful. Negotiations for sale where no 
delivery takes jilacc is no offence. Malcolm v. 
Emperor. 34 Cr. L. J. 363 : 

142 I. C. 522 (2) : 37 C. W. N. 93 : 

60 Cal. 445 : 1. R. (1933) Cal. 301 ; 

A. I. R. 1933 Cal. 218. 

s. 19 — U. P. Arms Dales and Orders, 

1024, r. 30 — Posscssioji of arms by repairer •xhclher 
punishable — Period of time for rc'hich repairer can 
possess, tests of. 

A person who repairs arms and is in possession 
of guns made over to him for repairs c.annot be 
convicted of an offence of being in f)0.sse.ssion of 
arms without licence. Once it is found that a 
person was in possession of arras for the bona 
fide purpose of repairing them, the length of 


Ss. 19, 20 — Arms and ammunition hidden 

under clothes of accused — Offence. 

Ammunition and jiarls of arms were found on 
the accused in a bag which was hidden under a 
chaddar that tlic accused was wearing : Held, 
that the accused, was guilty of an offcnec under 
S. 20 and not merely of an offence under S. 19. 
Dabo V. Emperor. 26 Cr. L. J. 1459 : 

89 I. C. 1027 : 1 L. C. 276 : 

A. I. R. 1926 Lah. 61. 

Ss. 19, 20 — Cldiavi concealed in loin-cloth 

— Attending fair — Conviction unacr S, 20. 

When at a largely-attended fair, where extra 
Police arc sent on account of the large crowd, a 
IJcrson is found in unlawful ijosscssion of any 
‘ arms’ which he has taken the trouble to hide or 
conceal in his waist-band or loin-cloth, ho ‘ has 
done an act mentioned in clause (/) of S. 19 
‘in such a manner as to indicate an intention 
that such an act may not be known to a public 
servant ’ within the meaning and for the 2)ur- 
2)oscs of S. 20. Khem Singh v. Emperor. 

16 Cr. L. J. 412 : 
28 I. C. 796 : 76 P. L. R. 1915 : 8 P. R. 1915 Cr : 

A. I. R. 1914 Lah. 591. 

Ss. 19, 20— Chhavi, xchether “ arm ” — 

Possession of chhavi, lohcthcr offence. 

To determine whether a particular in.struincnt 
is an arm within the meaning of the Arms Act, 
the real test i.s whether it is usually employed 
for the imrposc of offence or defence. The 2)os- 
sc.ssion of a eWamf is unlawful under the Arms 
Act. Jinda v. Emperor. 20 Cr. L. J. 577 : 

52 I. C. 193 : 10 P. L. R. 1919 ; 

A. I. R. 1919 Lah. 211. 

Ss. 19, 20 — Concealment of arms — Offence. 

Each case of conncalment of arms mu.sL be 
decided on its own facts as to whether it falls 
under S. 19 or S. 20. But for S. 20 to ajijily, 
there must be some siiecial indic.'ition of an 
intention to conceal the jio.s-.cs'-ion of anus from 
a imblic servant. Railway ollicial or a juddie 
carrier. Karim ISaldtsh v. Emperor. 

29 Cr. L. J. 577 : 

109 I. C. 593 ; 10 A. I. Cr. R. 293 : 9 L.ah. 550 : 

A. I. R. 1928 Lah. 193. 

-Ss. 19, 20 — Evidence indicating offence 

under S. '20 — Commitment to Sessions — .Magis- 
trate's duty to order. 
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If in the trial of a case under the Arms Act, 
the evidence recorded indicates an offence under 
S. 20 of the Act, the Magistrate ought to commit 
the case to the Sessions, leaving it to the latter 
Court to determine vliether the evidence is to 
be believed. Nishi Kanta Laliiri v. Emperor. 

17 Cr. L. J. 202 : 
34 I. C. 314 : 20 C. W. N. 732 : 
A. I. R. 1916 Cal. 477. 

Ss. 19, 20, 29 — Offences under Ss. 19, 20, 

idietlicr distinct — Sanction under S. 29, whether 
necessary when act punishable unacr first part of 

5. 20. 

The offences created by and punishable under 
the first part of S. 20 are distinct from offences 
created by and punishable under S. 19. There- 
fore, a District Magistrate’s sanction, under S. 29 
is unnecessary before instituting proceedings in 
respect of an act punishable under the first part 
of S. 20 and mentioned in clause (/) of S. 19. 
Nga Pochein v. Emperor. 17 Cr. L. I. 209 : 

34 1. C. 321 : 8 D. B. R. 4S2 : 
A. I. R. 1916 L. B. 105. 

Ss. 19, 20 — Possession of arms without 

lieence — Concealment — Conviction. 

Each case of concealment of arms must be de- 
cided on its own facts, and in each case, the Court 
must decide on tlie evidence whether a parti- 
cular act of concealment falls under S. 19 or 

6. 20. Slier Ali v. Emperor. 

23 Cr. L. J 609 : 
68 I. C. 833 : A. I. R. 1923 Lah. 79. 

S. 19 (1) — Licence for full-sized gun — 

Possession of half-barrelled gun — Offence. 

A person is not entitled to keep a half-barrelled 
gun when he is licensed only to keep a full- 
barrelled gun. Murli Singh v. Emperor. 

29 Cr. L. J. 472 ; 
109 I. C. 120 : 10 A. I. Cr. R. 206 : 
10 Lah. L. J. 302 ; A. I. R. 1928 Lah. 759. 
-S. 19 (1) — Offence, essentials of. 

Presence of loaded cartridges in house 
— It is necessary to prove not only the 
presence of the article in the house but the 
possession of some particular person over the 
article to justify conviction. Kaul Ahir v. 
Emperor. 34 Cr. L. J. 517 : 

143 I. C. 114 : (1932) A. L. J. 1072 : 
L. R. 14 A. 7 Cr. : 55 A. 112 : 
I. Cr. R (1933) All. 195 (1) : 
A. I. R. 1933 All. 112. 

S. 19 (a) — Ammunition, definition of — 

Empty cartridge cases, possession of, if offence. 
Empty cartridge cases fall within the definition 
of ammunition given in section 4. Therefore, a 
conviction under section 19 (a) for the possession 
of such cases is legal. King-Empcior v. Ebrahim 
Alibhoy, 7 Bom. L. R. 474, folloived. Jaman 
Khan v. The Empress, 20 P. R. 1890, Cr. not 
ollowed. Baldco Singh v. Emperor. 

10 Cr, L. J. 573 : 
7 A. L. J. 102 : 4 1. C. 405. 

S. 19 (a) — Clasp knives, whether arms. 

Clasp knives arc not arms within the meaning 
of S. 19 (n). Emperor v. Me Thin. 

15 Cr. L.J. 585 : 
25 I. C. 337 : 7 Bur. L. T. 165 : 

A. I. R 1914 L. B. 259. 


ARMS ACT. 

S. 19 (a) — Keeping must be for sale. 

The keeping of arms under S. 19 («) must be 
a keeping for sale, not keeping only. Ilarsha 
Nath Chatterjee v. Emperor. 16 Cr. L. J. 9 : 
26 I. C. 313 , 21 C. L. J. 201 : 42 Cal. 1153 : 

A, I. R. 1915 Cal. 719. 

S. 19 (a) (d) — Kirjjan of 9 to 11 inches, 

whether sword — Sikh carrying such kirpan, whe- 
ther liable to be punished. 

Kirpans with blades of nine to ten inches in 
length are not swords, within the meaning of 
the Arms Act, and a Sikh who carries such 
kirpans is not guilty of an offence under S. 19, 
cl. (a) or (d). Daljitsing-Fattchsing v. Emperor. 

31 Cr. L. J. 847 ; 
125 I. C. 435 : 32 Bom. L. R. 106 : 
I. R. (1930) Bom. 339 : A. I. R. 1930 Bom. 153. 

• S. 19 (a), Sch. II (7) (a) — Possession of 

lead by people selling nets — No offence. 

Certain iron-mongers of a place which was the 
headquarters of a large fisher^' industry were 
charged under S. 19 (a), with being in posses- 
sion of lead in large quantities without licence. 
Some of them pleaded guilty and were not 
represented by counsel. The IMagistratc merely 
asked them whether they admitted having the 
lead for sale without licence and convicted 
them on their plea of guilty. They applied in 
revision to the Sessions Judge stating that 
they were vendors of nets and that the lead 
was used for manufacturing nets. He refused 
to take action. On application to the High 
Court : Held, that under the circumstances 
the Alagistrate should, in his examination of 
the accused, have put some question to them 
with a view to elucidating whctlicr they were 
jjrnna/ncic vendors of lead for industrial, that 
i.s, fisliing purposes and as the presumption 
was that they were selling the lead in good 
faith for industrial puri^oscs there was no 
ground for the conviction of the accused. , Ali 
Jlossein v. Emperor. 32 Cr. L. J. 206 : 

128 I. C. 845 : 1. R. (1931) Rang. 61 : 
(1930) Cr. Cas. 1177 : A. I. R. 1930 Rang. 349. 

S. 19 (b) — Gun found in room of joint 

family house accessible to many — Offence. 

Where the place in which an incriminating 
article is found is one to which several persons 
have equal rights of access, it cannot be said 
to be in the ijossession of any one of them : 
Held, on facts that the accused could not be 
convicted under S. 19 (6) of the Arms Act. 
Sudhanya Bawali v. Emperor. 18 Cr. L. J. 781 : 

41 1. C. 157 : 21 C. W. N. 839 : 
A. I. R. 1917 Cal. 406. 

• S. 19 (b) — Miscellaneous collection of 

arms found in house of accused — Plea of articles 
■being foisted. 

A miscellaneous collection of arms and 
ammunition was found in a house belonging 
to the accused. Except the fact that the arms 
and ammunition were found in the accused’s 
house, there was no other evidence for the 
prosecution. The defence was that the con- 
traband property must have been foisted into 
the house and an attempt was made to prove 
by positive evidence that persons had been 
seen tampering with the roof of the house on 
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the ni»lit before (he property wis seizert. Tlie 
:ir( teles fotnifl were not jtrhiiti fririr the type , 
of iirtielcs wltielt wottlil lie kept l>y n man who , 
wisherl to slioot with a trim or a revolver . 
without a licence most of them bein" quite 
tinserviecablc and there was a mass of niis- 
eellaneous colleelion of eiivtridves some <tf 
whieli ini"ht and some of which could not til ; 
the "un or revolver ; Ifcld, that the property 
found of itself sti""cslcd the possil)ility that i 
the plea of foistin'; put forward miuliL not be | 
altogetlier unreasonable, and that a sullieient I 
clement of reasonable doubt was introduced to i 
make it possible that llie ])lca iniplit be true so j 
as to warrant his acquittal. J ti rc Uaiiinliv^a , 

Goimdan. 39 Cr. L. J. 147 : i 

172 I. C. 49S : (1937) M. W. N. 878 : ^ 
46 L. W. 522 ; (1937) 2 M. L. J. 620 : | 
10 R. M. 459 : A. I. R. 1937 Mad. 975. ■ 

S. 19 (c ) — Offence when complete — 

Pnrlicidfir iulcnlion, if ncccssarij. 

Under S. 19 (c) of the Arms Act, the offenee 
of possessing arms unlawfully by a person 
entering British India is complete the moment 
he enters with the arms in his possession. No 
particular intention in the mind of the offender . 
is requisite. K. huidcd in India from Penang : | 
between the landing stage and the Customs 
Shed, he was delected in the act of handing a 
parcel to a third person : on inspection, the j 
parcel was found to contain a revolver and i 
cartridges : Held, that, technically, K had com- I 
niittcd an offence under S. 19 (c). Mahomed • 
Ismail lioxothcr, In rc. 13 Cr. L. J. 776 : • 

35 Mad. 596 : 17 I. C. 408. 


receipt of tlic veai'on for (iie gun 

without a licence. ])i re I). Xiiidii. 

31 Cr. L. T- 273 : 
121 I. C. 617 : 57 M. L. J. 520 : 
(1920) M. \V. N. 807 : 30 U. W. 945 : 
52 M. 999 : A. I. R. 1929 Mad. 864. 

— S. 19 (d) — Offence, w,- nlinls of. 

Tninsporlalion of cartridges in eonlravcntion 
of Act — Prosecution must prove that car- 
tridges cxccdcd number allowed by licence. 
Daidnt Ii'im v. Emperor. 34 Cr. L. J. 190 : 

141 I. C. 263 : 34 P. L. R. 148 : 
(1933) Cr. C.as. 311 : 1. R. (1933) Lab. 105 (1) : 

A. I. R. 1933 Lah. 166. 

S. 19 (c) — .-Irms — Pos<!rssinn — Servant 

fetching gun for licensed master, 'f guillp. 

Mere temporary po.sscssion, without a liecncc, 
of arms for purposes other than their use as 
.such is not an offence within the meaning of 
S. 19. X, who was licensed to keep a gun, 
went to a village with his servant V. From 
there, they came back but X. left his gun 
behind him. lie sent V. to bring back his gun 
frotulhc village. M'hilc Y. was bringing back 
the gun, be was arrested and convicted of an 
offence under S. 19 (c) for going armed in con- 
tr.avcnlion of S. Hi of the .'Vet : Held, that the 
accused was not guiltj" under S. 10 (r). Em- 
peror V. Kona Ilansji. 13 Cr. L. J. 860 : 

14 Bom. L. R. 964 ; 17 I. C. 796 : 

37 B. 181. 

S. 19 (e) — “Goes armed" meaning of— 

Isolated act of carrying sioord, whether amounts to 
going armed. 


S. 19 (c) — Person using blunt sjycars 

for exercises without licence — Offence — Exemption 
of ornamental arms and theatrical property, scope 
of. 

Where the founder of a gymnasium class 
brought ooiuc iron spears and took them to the 
parade ground and used them in person without 
a licence and it was found that the .spears were 
capable of inflicting injury on human beings and 
cattle, though their edges and points were 
blunt : Held, that the spears were ‘arms’ 
within S. 4 and did not come with the class of 
ornamental arms or theatrical property exempt- 
ed bj' cl (d) of the Government Notification 
under cl. 1!) of the Arms Act, and he w.as guilty 
of ‘going armed’ without a licence. Emperor v. 
Sallegowda Satgozoda Palil. 

31 Cr. L. J. 1109 : 

126 I. C. 881 ; 32 Bom. L. R. 571 : 
I. R. (1939) Mad. 201 : 1. R. (1930) Bom. 449 : 

A. I. R. 1930 Bom. 174. 

S. 19 (d). — Arms Hulcs, r. 24 — Con- 

signment of gun from one place to another — Con- 
signee, tchclhcr bound to fake licence for transporta- 
tion — Unlicensed consignee, zchether guilty under 
S. 10 (d). 

Under the .'Vrms Act, .and the rules thereunder- 
where arms are to be sent from one place to 
another, it is for the consignor and not for the 
consignee to api)l}- for and obtain the licence. 
Where a person in Madras ordered a gun from a 
dealer in Bombay ostensibly for an intending 
purchaser but in fact unon his own account : 
Held, that his act did not amount to the offence 
of transi>ortin>g without a licence under S. 19 
(d), although he was liable to prosecution on/ 


The expression ‘goes armed’ in S. 19 (c) of the 
Arnis Act does not necessarily connote a habi- 
tual course of conduct even an isolated act 
carrying a weapon would amount to going 
armed. Manjubhai Gordhandas v. Emperor. 

30 Cr. L. J. 1059 : 
119 I. C. 641 : 31 Bom. L. R. 536 : 
53 B. 604 : I. R. (1929) Bom. 513 : 

A. I. R. 1929 Bom. 283. 

S. 19 (e) — “Going armed," meaning of — 

Iidcntion to use weapon. 

The expression “going armed” within the 
meaning of Cl. (c) of S. 19 indicates, first an in- 
tention to use the weapon as a fire-arm, and 
secondly, the possibility of using it. For the 
purpose of a conviction under Cl. (c), there must 
be some clear evidence of intention on the part 
of the accused to use the wcajjon. Where in a 
prosecution under the section, it w.as found that 
the accused had only one empty cartridge in 
his fire-arm and no cartridg.-'s at all were found 
on the pcr.son of the accused .and there was no 
proof of the accused having ever previously 
used the fire-arm : Held, th.at the accused could 
not be convicted of an offence under .S. 19 fc). 
In rc: Sonai MnI'm Amhainm. 26 Cr. L. J. 1028 : 

87 I. C. 916 (I) : 48 M. L. J. 502 : 

(1925) M. W. N. 217 : 
21 L. W. 644 : A. I. R. 1925 Mad. 5S5. 

S. 19 (e) — Going armed, what is — 

Aapiittal under S. 22!, Penal Code, effect of. 

The accused in the course of a quarrel iti a 
private lane asked his brother to bring a 
sword and inflicted injuries on his ojij/oneiit. 
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lie ivas convicted under S. Penal Code, 

but tlie matter was compounded in apj)eal. lie 
•was again cliargcd by the l^olice under S. 19 (c), 


contrary, 

intention 


Arms Act : Held, tliat the condticl of the j 
accused amounted to ‘izoing armed' Avitb llie 
s'word •witiiin tbc mcaTiing of S. 1*.) (c) ; Held 
fitrlhcr, that tJic ]jrosccution under H. 19 (c). 
Arms Act, ■was not barred under S. -io:!. Crimi- 
nal Procedure Code, by reason of Ids previous 
acquittal under S. ;324. Penal Code. Man ithhai 
GordUattdas v, Enipernr. 30 Cr. L. J. 1059 : 

119 I. C. 641 : 31 Bom. L. R. 536 : 

53 Bom. 604 : 1. R. (1929) Bom. 513 : 

A. I. R. 1929 Bom. 283. 

S. 19 (e) — Possession hij servant. 

Servant in possession of ma.stcr's gun 
on bclialf of master for a short time 
only — Offence, field not eommilted. Parmc- 
sinvar Sinsh v. Emperor. 35 Cr. L. J. 127 : 

146 I. C. 498 (1) : 14 P. L. T. 653 : 6 R. P. 273 : 

A. I. R. 1933 Pat. 600. ! 

S.19 (e) — Servnnt-of licensee in posses- • 

sion of gnn — Offence. | 

A person who lias got a licence or who is cx- 1 
empted from taking out a licence is not entitled j 
to allow any servant of his to use the gun for 
the latter's own purposes, and a servant so in . 
possession of bis nuisler's gun and using it for] 
his own purposes commits an offence under Cl. j 
(e) of S. 19. But a servant carrying a gnu for i 
purposes of his master in the presence of his j 
master commits no offence. '\\'hcrc both the i 
master and servant honestly, but -wrongly, be- 
lieve that the servant is himself entitled to u.sc 
the gun, the power of confiscation of the gun need 
not be enforced. T\nravan iS’crrof. Jn re. 

25 Cr. L. J. 975 : 

81 1. C. 623 : 46 M. L. J. 401 : 19 L. W. 507 : 

34 M. L. T. 97 : (1924) M. W. N. 375 : 

47 Mad. 438 : A. I. R. 1924 Mad. 668. 

S. 19 (e) — Servant nsam master's sun — 

ifguiltij. 

A servant who goes out at the request of his 
master willi his ma.stcr's gun to shoot duck for 
him is guilty of “ going armed.” The exemp- 
tion of his master from the prohibitions against 
going armed in respect of arms carried for his 
own personal use would not protect the servant. 
Emperor v. Haivnati. 12 Cr. L. J. 122 : 

9 I. C. 720 : 4 S. L. R. 214. 

— ; Ss. 19 (e), 13 — Going armed xoitli a gun 

without percussion cap and without liccnec — 
Whether an offence. 

The word “ arms ” as defined in S. 4, includes 
part of arms. It Avould, therefore, include a gun 
minus a percussion cap, and a person carrying 
that gun would be going armed Avith arms and 
the person carrying such a gun Avithout license 
Avould be guilty under S. 19 (e). Local Govern- 
ment X. Gajraj Singh. 38 Cr. L. J. 639 : 

168 r. C. 879 : 9 R. N. 278 : 

I. L. R. (1937) Nag. 488 : 

A. I. R. 1937 Nag. 213. 

• Ss. 19 (e), 13 — Intention of using arms, 

whether necessary ingredient for offence under 
S. 19 (e). 

A man aa’Iio is found going about Avith a pistol, 
gun, sAA’ord or other Aveapon Avithin the definition 
of ‘ arm ’ must, in the absence of proof to the 
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be jAresumed to be carrying it Avith the 
of using it, should an oj)porlunity for 
u.sing it arise. S. Id itself as it .stands is dis- 
tinct from S. 14, as it imifiics the action or 
jAroce.ss of going armed. If arms according to 
the definition, arc carried, the requirements of 
the section arc fulfilled even Avherc the Aveapon 
cfudd not immediately be fired. Any other 
interpretation Avould ojjcn the Avay to cA’asion of 
the luAv by carrying caps or cartridges secretly 
or in the keeping of a companion. Local Govern- 
ment X. Gajraj Singh. 38 Cr. L. J. 639 : 

168 I. C. 879 : 9 R. N. 278 : 
I. L. R. (1937) Nag. 488 : A. I. R. 1937 Nag. 213. 

S. 19 (e) and (f ) — “ Armed,” meaning 

«/• 

According to the Vernacular use of tiie Avord 
“ armed ” in Sind, a person is to be deemed 
“ armed ” Avitbin tlie meaning of S. 19 (c) not- 
Avilhslanding the fact that he is cqnijAped Avilh 
an “ arm ’’ Avhich is not capable of immediate 
use as an “ arm ”. Emperor x. Mahomed Punjal. 

25 Cr. L. J. 448 : 
77 I. C. 736 : A. I. R. 1925 Sind 177. 

Ss. 19 (c), (f), 29 — Sanction to prosecute 

— Illegal possession of fire-arms — Prarions sanction 
— Institution of proceedings — Charge. 

The aeeuKcd was sent up for trial under 
S. 19 (c). .After hearing tl»c prosecution, the 
illagislrate eliarged him in the allcrnati\’c Avith 
Ibis orfonec and under S. 19 (/). The sanction 
of the District Magistrate, retpiired under S. 29, 
Avas not obtained till after the framing of the 
charge. TIte aeeiised Avas linally conAucted 
under S. 19 (/) : Held, that proceedings under 
el. {/) Avere not imslitutcd until the Magistrate 
framed the charge under that clause. Although 
the charge Avas actually framed AV’thout jurisdic- 
tion, the itlagistnitc might have instituted 
proceedings afresh, after receiving sanction, by 
framing a fresh charge ; and as the accused had 
not been in any AA-ay prejudiced by the pro- 
cedure adopted, the absence of a fresh charge 
after the receipt of sanction Avas cured by S. 535 
of the Code of Criminal Procedure. 

Cr. P. C., 1898, S. 537 (b) — Want of saJiclion, 
effect of. 

Section 537 (5) docs not cure the Avant of sanc- 
tion in any case except AA-hcn the sanction is 
required under S. 195 of the Code. Kaha x. 
Emperor. 

4. L. B. R. 247. 

S. 19 (f) — Accused holding arm after 

expirtf of licence — Whether punishable under 
S. 19 (f) or S. 23. 

A man avIio possesses an arm for Avliieh he 
holds an expired lieenec does not do so “ under 
that licence and in the manner and to the extent 
permitted thereby.” Consequently he commits 
an offence under S. 19 (/), and is not punish- 
able under S. 23. Zanul Abdin v. Emperor. 

38 Cr. L. J. 396 : 
167 1. C. 191 : 9 R. Pesh: 84 : 
A. I. R. 1937 Pesh. 30. 

S. 19 (f) — Accused made over gun to 

another a year and a half ago — If liable to punish- 
ment, 

"Where it is proA’-ed that a person Avho kept a 
gun for some time made it over to another to 
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keep for him, he cannot he convicted of an 
ofTenec under S. 19 clause (/) of the Arms Act. 
Ahiiil Nath v. Emperor. 12 Cr. L. J. 197 : i 

10 I. C. 688 : 15 C. W. N. 440. j 

S. 19 (f) — Ponscs.nioii . ichal is. i 

Accu.scd pointing out revolver concealed in 
shed near house in vhich he lived with his ! 
father and brother — Held not suflicicnt to cons. | 
titute offence. Ginu Chantl v. Emperor. j 

34 Cr. L. J. 1256 : . 
146 I. C. 232 ; 6 R. L. 195 (2) : 

> . A. I. R. 1933 Lah. 314. j 

S. 19 (f)-. Arms — Posscssioi) — Chhavi 

found in bed of Ixco persons in third person’s 
house. 

Two persons were lying on a-hed in the house 
of a third person and a ehhetvi was found in the 
bedding wrapjied in a piece of cloth : Held, 
that even if it were assumed that the chhavi did 
not belong to the owner of the house, these two 
persons could not be convicted of an offence 
under S. 19 inasmuch as it could not be said 
which of them was actually in possession of the 
chhavi. Narinjan Singh v. Emperor. 

23 Cr. L. J. 95 : 

65 I. C. 447 : 4 U. P. R. (L) 32 : 

13 P. W. R. 1922 Cr. 

S. 19 (f) — Cartridges and gun in house 

— Accused residing in house with others — 
Accused bringing kej' from a woman in zenana 
— Accu.scd cannot be said to be in ])ossc.ssion of 
v^incriminating article and conviction under 
y S. 19 (f) is illegal. Emperor v. Mast liam. 

^ 32 Cr.L.J.699 : 

131 I. C. 441 : 8 O. W. N. 128 : 

I. R. 1931 Oudh 201 : A. I. R. 1931 Oudh 115. 


S. 19 (f) — Cliarge under Ss. 19 (f) and 20 

— Plea of guilty — Possession of arms connected 
with political views — -‘vward of maximum 

sentence will not be interfered with. Nilralan 
Gangiili v. Emperor. 34 Cr. L. J. 633 : 

143 I. C. 802 : 37 C. W. N. 195 : 348 L. J. 663 : 

60 C. 571 : I. R. (1933) Cal. 478 : 

A. I. R. 1933 Cal. 124. 

S. 19 (f) — Chhavi found in iiousc in joint 

occupation of txco persons — Possession. 

Where a chhavi is found in a house in the joint 
occupation of two persons, it cannot be said with 
any degree of certainty that one of them was in 
exclusive possession thereof for the puqroses of 
S. 19 f / ). Alia V. Emperor. 25 Cr. L. J. 399 : 

77 I. C. 447 : (1923) A. I. R. (L) 513. 

S. 19 (f ) — Conviction under — No sanc- 

f tion — Legality. 

A conviction under S. 19 (/) without a pre- 
vious sanction is illegal. Nga Tha Ilia v. 
Emperor. 25 Cr. L. J. 203 : 

76 I. C. 571 : 2 Bur. L. J. 203 : 
A. I. R. 1924 Rang. 85. 
S. 19 (f ) — Discovery of arms on infor- 
mation from aeeiiscd — Conviction, legality of. 

Where an article, the possession of which is' 
forbidden by the Arms Act, has been discovered 
by reason of information given by an accused 
person, the conviction b.ased upon that evidence 
is legallv sound. Nauravg Singh v. Emperor. 

28 Cr. L. J. 250 : 
100 I. C. 122 : 9 Lah. L. J. 211 : 28 F. L. R. 626. 

S. 19 (f ) — Empty cartridge eases, xchethcr 

ammunition — Possc.ssion — Offence. 


The possession of empty carlridije eases which 
arc incapable of being rc-loadod in India does 
not amount to an offence under S. 19 (/) of the 
Arms Act. Afirv. Emperor. 

26 Cr. L. J. 1039 : 
87 I. C. 927 : 23 A. L. J. 455 : L. R. 6 A. 127 Cr. : 

47 All. 629 : A. I. R. 1925 All. 498. 

S. 19 (f ) — Exclusive possession of 2 >islol 

not established. 

A person was charged under .S. 19 (/). The 
only evidence against him was that at his 
instance a place was dug up in another person’s 
house, from where a j)istol along with some 
earlridge.s was recovered. lie was not alleged 
to have been armed vilh pistol during the 
commission of the robbery. The person from 
whose hou.se the jiistol and earl ridges were re- 
covered, was suspiciously willieheld by the 
Police ; Held, that .such exclusive possc.ssion 
was not established against the accused as 
would justify his conviction for the offence of 
possessing a pistol without a license. Marti v. 
Emperor. 39 Cr. L. J. 119 : 

172 I. C. 351 ; 10 R. L. 301 : 
A. I. R. 1937 Lah. 561. 

S. 19 (f ) — Illegal possession of aims — 

Arms found in room attached to office frequented 
by many people — Lessee, xchether in possession. 
The upper storey of a house used as the ofliec 
of a certain Society, which was rented in the 
name of the arcused, was raided by the Police 
and a pislol .and .a certain number of cartridges 
were found at the bottom of a grain-bin in a 
room at the back of the kitchen which had no 
doors. The accused was not present at the 
time of the search, but three other members of 
the Society, to one of whom the key of the 
house had been made over by the accused, were 
prc.scnt : Held, that it had not been proved 
ijcyond reasonable doubt that the pistol and 
cartridges were in the pos.session of the accused. 
Krishna Gopal v. Emperor. 27 Cr. L. J. 301 : 

92 I. C. 589. 

S. 19 (f) — Illegality of search, effect of. 

A person convicted under S. 19 (/), Arms 
Act, cannot bo acquitted simply because the 
search was not conducted in .strict compliance 
with the provisions of S. I Otl, Criminal Procc- 
«lurc Code. Emperor v. Mast llam. 

32 Cr. L. J. 699 : 
131 1. C. 441 : 8 O. W. N. 128 : 
I. R. (1931) Oudh 201 ; 
A. I. Pv. 1931 Oudh 115. 

S. 19 (f) — Joint family — Article found 

in family house — Head of family, presumption 
as to possession of — Rebuttal of presumption. 

In the cjise of a hou.se occupied by a joint 
family, there is an initi.al i)re.sumplion that 
an article found therein is in the possc.ssion 
of the head of the family and this presumption 
is not rebutted by the fact that the head of the 
family is a very old man. Karam Singh v. 
Emperor. 30 Cr. L. J. 668 : 

116 I. C. 718 : I. R. (1922) Lah. 574 ; 

A. I. R. 1929 Lrdi. 872. 

S. 19 (f) — Long lathi xcith axe-lihe blade, 

xohethcr ‘arm’. 

An instnunent which consists of two 
separate pieces, namely, ,a la'hi O'-IJ" long, 
at one end of which there is a hollow screw. 
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and an axe-like blade 5" by ■\vliicb has a 
screw to allow of its being fixed into the long 
lathi is an ‘arm’ %vitlnn the meaning of the 
Arms Act. Emperor v. Par an Singh. 

29 Cr. L. J. 961 : 

112 1. C. 49 : 9 Lab. 137 : 29 P. L. R. 305 : 

10 Lab. L. J. 538 : A. I. R. 1928 Lab. 295. 

^Ss. 19 (f) 4 — Parts oj revolver — Posses- 
sion — Offenee. 

Loose parts of revolver which have not 
changed original character constitute arms and 
their possession is an offence. Test is whether 
it has lost its .spccinc character and has ceased to 
be a fire-arm. Santo Singh v. Emperor. 

34 Cr. L. J. 916 : 

145 I. C. 177 : 37 C. W. N. 234 : 6 R. C. 80 ; 

A. 1. R. 1933 Cal. 495 (1). 

S. 19 (f) . — Minor in possession of arms 

zoithout license — Offence. 

There is nothing in law which prevents a 
minor from being in actual fact in possession 
of arms without a license or which prevents 
him from being guiltv of an offence under 
S. 19,(/). 

A person, who was exempt from the opera- 
tion of the Arms Act and kept certain a.ims, 
died leaving behind him a widow and a minor 
son. No license was obtained by the son for 
the arms, but they were retained in the house 
and were properly looked after : Held, that 
the arms were in the custody and under the 
control of the minor and that lie was guilt 5 ' of 
an offence under S. 19 (/). Emperor v. 

Ghulam Ilnsain. 19 Cr. L. J. 447 : 

44 I. C. 975 : 16 A. L. J. 323 : All. 420 : 

A. I. R. 1918 All. 107. 

S. 19 (f). — Offence committed several 

years after the Act came into force at jdacc to 
lahich old Act applica — No previous sanction 
necessary. 

Where, several years after the passing of the 
Arms Act, XI of 1878, an offence vmder S. 19 
(/) of the Act, was eommitted in the Karnal 
[.District, to which Act XXXI of 18(!0 l»ad 
applied : Held, th.at tlie previous sanciion of 
the Magi.stratc of the Di.strict wa.s not a 
condition precedent to a iiroscculion for the 
offence. Sunder Singh v. Emperor. 

14 Cr. L. J. 688 ; 

21 I. C. iOOS : 24 P. R. 1913 Cr. 
S. 19 (f) — Offence, essential of. 

Offence is committed when rifle is borrowed by 
non-liccnse holder for his own use and not for 
use on behalf of license holder. But if po.sses- 
sion is not for unlawful purpose, nominal sent- 
ence is suflicient. Emperor v. Sarfraz Khan Shah 
Boz Khan. 36 Cr. L. J. 1204 : 

157 I. C. 411 : S R. Pesh. 26 : 

A. I. R. 1935 Pesh. 103. 

^S. 19 (f ). — Offence under, committed — 

Proceedings zeiihoiit sanction — Validity. 

’IVJiere an offence under S. 19 (/) has been 
committed, no proceedings ought to be insti- 
tuted withotit the ju-evious .sanction of the 
District ^Magistrate. If such sanction has not 
been obtained, the proceedings are mdl and 
void. The absence of sanction cannot be 
treated as a mere irregidaritv. Gopalahrishna 
Iyer w Emperor. 12 Cr. L. J. 234 : 

10 I. C. 261 ; (1911) 2 M. W. N. 271 : 

9 M. L. T. 475. 
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S. 19 (f). — Offence under S. 19 (/), 

Arms Act is cognizable Sanction is not neces- 
sary to proceed under, for conspiracy to commit 
substantive offence under S. 19 (/). Magan Lai 
Bagdi v. Emperor. 35 Cr. L. J. 1097 : 

150 I. C. 623 : 30 N. L. R. 269 : 7 R. N. 10 : 

A. I. R. 1934, Nag. 71. 

• S. 19 (f). — Offences under- Ss. 19, 20 — 

Sanciion under S. 29, neccssily of. 

TJie operation of S, 29 is restricted only to the 
offence punishable under clause (/) of S. 19. It 
does not extend to offences under S. 20 and no 
sanction is, therefore, necessary for a prose- 
cution under that section. Nga Po Chein v. 
Emperor. 18 Cr. L. J. 357 : 

38 I. C. 741 : 9 Bur. L. T. 1217. 

Ss. 19 (f ) 20, offences under — Simultaneous 

conviction for both — Legality. 

Person cannot be convicted under both Ss. 19 
(/) and 20 in respect of same revolver. Eharmi 
Kanla Chahrabarty v. Emperor. 35 Cr. L. J. 226 : 
146 I. C. 105i : 57 C. L. J. 57 ; 6 R. C. 285 : 

A. I. R. 1933 Cal. 594. 

S. 19 (f). — Person exempted, servant 

of, zohether can shoot for him — Offence. 

A person exempted from the provisions of the 
Act can send a servant armed W'lth his gun to 
shoot for him. Gopal v. Emperor. 

18 Cr. L. T. 297 ; 
38 I. C. 329 : A. I. R. 1917 All. 327. 

S. 19 (f). — Possession of a gun, meaning 

of — Interpretation of S. 19 (/). 

The provisions of S. 19 (/) do not make the 
mere possession of a gun punishable ; they 
make possession contrary , to the provisions of 
S. 14 of that Act punishable. Probhal Chandra 
V. Emperor. 7 Cr. L. J. 112 : 

12 C. W. N. 272 : 1. L. R. 35 Cal. 219 : 
7 C. L. J. 242 : 3 M. L. T. 190. 

S. 19 (f) . — Possession of arms — Discovery 

of arms on search in accused's house — Conviction, 
legality of. 

A person cannot be convicted of an offence 
under S. 19 (/) lliough arms were found on 
searcli in his house where the circumstances 
arc such that the arms might have been Icept 
in the Iiousc by the servant of tlie accused. 
Bishan Singh v. Emperor. 27 Cr. L. J. 1IS9 ; 
97 I. C. 743 : 8 Lah. L. J. 404 : 27 P. L. R. 651. 

S. 19 (f). — Possesswn of empty cartridge 

— Offence. 

An emijty cartridge which cannot be re-loaded 
in India- is not ammunition and the possession 
of such a cartridge does not, therefore, amount 
to an offence under S. 19 (/). Kedlu v. Emperor. 

27 Cr. L. J. 136 : 
91 1. C. SOS : 24 A. L. J. 208 : L. R. 7 A. 15 Cr. : 

A. I. R. 1926 All. 255. 

S. 19 (f) . — Possession of gun — Servant 

carrying gun to Magistrate on master’s behalf for 
renezoal of license — Possession of servant, zohether 
punishable. 

A servant, rvho carries a gun on behalf of his 
master to a M.agistrate for the purpose of renew- 
ing the license, is not guilty, under S.' 19 (/) 
of possessing a gun in contravention of the 
provisions of the Act. Charu Chandra Ghosh 
Emperor. 14 Cr. L. J. 377 : 

20 I. C. 137 : 17 C. W. N. 979. 
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S. 19 (f ). — Fonscssiou of janibia, xdiclhcr 

punishable in Bombay Presidency. 

Under Sell. II to the Act ii*: nmended the mere 
po.sscssion of ajambta (a kind of dapper), in the 
Bombay Presidency is not an olfencc tinder 
S. 10 (/), Emperor Babaji Manaji Pain. 

31 Cr. L. J. 932 ; 
125 I. C. 717 ; 32 Bom. L. R. 350 ; 

A. I. R. 1930 Bom. 159. 
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S. 19 (f) — Possession of vnh'ccnscd revolver 

— Adequate sentence, -ohat is. 

. The sentenre of one year’s rijrorous imprison- 
ment tinder S. 19 (/) for tlic offence of being in 
possession of unlicensed revolver is not appro- 
priate. If it bad been the case of some other 
unlicensed tveapon having been found in the 
passession of an accused person, a sentence of 
one year’s rigorous imprisonment might tvell be 
considered to be adequate. Tlie case of pistol 
or revolver stands on a somewhat different 
footing. It is a dangerous weapon and can 
easily change hands without detection. Tito 
chances of a weapon of that kind falling into the 
liands of dangerous persons are not very remote. 
Sentence was enhanced to two years’ rigorous 
imprisonment. Emperor v. Bislnvanath. 

38 Cr. L. J. 137 
166 I. C. 176 : (1936) A. L. J. 1287 
1936 A. L. R. 1008 : 9 R. A. 368 
(1936) Cr. Cas, 1109 : 1. L. R. 1937 All. 308 
A. I. R. 1936 AIL 850. 

^S. 19. (f). — “ Possession " or “ control"’ 

— Temporary custody of a person not entitled to 
possess or use arms. 

Where one P. authorised to go armed and 
being out shooting with R., a person not entitled 
to possess or to ti.sc fire-arms, left his loaded 
gun in It’s charge while he himself went away 
for a tcmijorary iturposc : Held, that R. htid no j 
more than a temporary custody of the gun 
which did not amount either to the “possession” 
or to the “control” contemplated by clause (/), 
section 10. Emperor v. Khudda Gond. 

8 Cr. L. J. 406 : 

4 N. L. R. 146. 

-S. 19 (f). — ’Possession', suhat coustilutcs- 


S. 19 (f ) — Conviction niuhr 11 1 und 

4J-J, Penal Code, effect of. 

The fact that certain persons were con^ icted 
in respect of po.ssc.ssion of a .stolen revolver 
under Ss. 411 and 4-14, Penal Code, respectively, 
is no bar to their being convicted in resiicct of 
it tinder .S. 19 (/), Arms Act, also. Munnn v. 
Emperor. 35 Cr. L. J. 36 : 

146 I. C. 354 (2) : 10 O. W. N. 895 : 

6 R. O. 104 ; A. I. R. 1933 Oudh 470. 


Strangers present in house in xvhich cartridges arc 
discovered, liability of. 

The petitioners who arc Hindus were found 
.silling in a iMtihammadan’s house on a chotoki 
with two Muhammadans. The Police came to 
the house an i on .search found some cartridges 
in a parcel in a box under the ehozeki. Tlie 
jietilioncns were convicted along with the others 
on the finding that they were in pos.scssion of 
these cartridges. There was no jiroof that the 
petitioners were in actual possession of them or 
' that they knew of their existence. Held, that 
the conviction was illegal. Bazlar Ilahman v. 
Emperor. 30 Cr. L. J. 1038. 

119 I. C. 297 : 33 C. W. N. 202 : 

I. R. (1929) Cal. 777 : A. I. R. 1929 Cal. 302. 

S. 19 [{)— Offence, cssenee of. 

The essence of the offence under S. 10 (f), is 
the possession of arms without a liccnee and a 
licctice is required for each separate weapon. 
. Ibnni .Mohan Bhatlnrharjer v. Emperor. 

35 Cr. L. J. 766 : 

148 I. C. 925 ; 60 Cal. 1477 : 38 C. W. N. 84 ; 

6 R. C. 488. 


-S. 19 (f) — Possession, meaning of. 


1 The phrase, “the possession of the arms or con- 
1 trol over the arms" referred to in Ci. (/) of S. 10 
I implies actual physical possession or control of 
I the arms or ammunition in respect of which the 
I charge has been lodged. Lakhan Singh 
Emperor. 35 Cr. L,. J. 973 : 

149 I. C. 533 : 11 O. W. N. 534 : 6 R. O. 572 : 

A. I. R. 1934 Oudh 200. 

-S. 19 (f ) — Sanction far iiroseeiition, 


necessity of. 

The previous sanction of the District 
Magistrate is required for a jtroscctition under 
S. 10 (/) of the Arms Act not only in the 
j Pe.shawar but also in tlie other four districts 
of the Frontier Province. Government Adoocatc. 

1 AL-ir. F. Province v. Fazal Rahim. 

34 Cr. L. J. 670 : 
; 143 I. C. 508 : 1. R. (1933) Pesh. 29 : 

A. I. R. 1933 Pesh. 69. 
S. 19 (f) — Joint imssession, effect of. 

Unlicensed gun found in house where mcmiicrs 
of joint Hindu family live. All members can 
be tried on tlie charge under S. 19 (/). Emperor 
V. Sikhdar. 33 Cr. L. J. 719 : 

139 I. C. 153 : L. R. 13 All. 43 Cr. : 

(1932) A. U. J. 570 : 54 All. 411 : 

I. R. (1932) All. 535 : A. I. R. 1932 All. 441. 


S. 19 (f ) — Joint possession. 

Unlicensed muzzle-loading jiistol found in 
house occupied by accused, ids sons siml their 
tvivc.s — ^^Veensed can be said to be in possc.ssion 
and control of the pistol — Every case is to 
be decided upon its own facts. Jioala v. 
Emperor. 35 Cr. L. J. 428 : 

147 I. C. 625 : (1934) A. L. J. 366 : 6 R. A. 523 : 

A. I. R. 1934 All. 548. 

-S. 19 (f) — Offence, essence of. 


When once tlie prosceiirion fails to connect llic 
accused with knowledge of llie revolver, he 
cannot be convicted of conspiracy. Abuni 
Mohan Bhaltacharjcc v. Emperor. 

35 Cr. L. J. 766 : 
148 I. C. 925 : 60 Cal. 1477 : 33 C. W. N. 84 : 

6 R. C. 48S. 

-S. 19 (f ). — Recovery of cartridges from 


house, oecupied by aeeused but previously occupied 
by him and his brother — Offence. 

During the invesligalion of a certain tlicfl 
ease the Iioiise of tile accused was scarclied by 
the Police, and as a rc.sult of this investigation, 
two carlridgp.s of a rifle were discovered from 
an c.'irthcn pitcher placed in his house. The 
accused admitted the recovery of e.artridges tnit 
stated that it w.as not within his knowleiige and 
that Ids brntlier who was an ex-ndiilary 
employee might liavc placed Itiem in tlie lioiisi' 
which was jointly oceujiied iiy the accused and 
his brother. Tlie .Sltigistrale believed the 
storv of tile aeeused to bo true : Held, that no 
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offence under S. 10 (/), Iind been established. 
Manigir v. Emperor. 28 Cr. L. J. 339 : 

100 I. C. 819 ; 7 A. I. Cr. R. 571. 

S. 19 (f). — Scrveml of gini licensee earrij- 

inggiin to his vinsler's house — If guilhj under 
S. 10 (/ . 

Servant of a f^un licensee ■who was merely 
carrvin'i the ^iin to the house of the master 
under his orders cannot be convicted under 
S. 10(/), Arms Act. Lahshmana lino, In re 
Avidi Veernsnmi Pelilioner. 

41 Cr. L. J. 400 : 
187 I. C. 120 : 1939 M. W. N. 1260 : 
12 R. M. 699 : A. I. R. 1940 Mad. 257. 

S. 19 (f) — Possession ns servant. 

Ser\’ant in jjosscssion of ijun of master bavin/;; 
licence — Use of /;un by servant in riot — Offence 
under S. 19 (/). is made out. Nankn v. 
Emperor. 37 Cr. L. J. 35 : 

159 I. C. 183 : (1939) A. L. S. 1096 ; 
1935 A. L. R. 1078 : 8 R. A. 400 : 

A. I. R. 1935 All. 916. 

S. 19 (f). — Servanl. posse.ssion of gini by 

— Use for his oivn purpose — Master's lieenee. 

tViierc the accused was usin/; without licence 
a f/un for his own puriioscs, he was held to be 
act in" in infrin"ement of the terms of S. 10, 
Cl. (/), altliouiih the /run bclon/ied to the master 
of llie accused, who had a licence and who had 
lent it to the accused. Madho Lai v. Emperor. 

10 Cr. L. J. 555 : 
4 I. C. 333 : 13 C. W. N. 124. 

S. 19 (f). — Several pcr.snns occupying a 

house — Presumption of head of family being in 
possession of arms — lyiiether rebuttable. 

In a j)rosccution under S. 10 (/), it must be 
proved that the accused has arms in his posses- 
sion or control. tVhcrc several people occui>y 
a house, it should be presumed that t!ic head of 
the family is in possession and control of every- 
thin/r in the house includin" unlicensed arms. 
It is, of course, open to him to rebut that pre- 
sumption by any evidence which he can adduce. 
Emperor v. Mir Ahmad. 38 Cr. L. J. 838 : 

169 I. C. 6S1 ; 10 R. Pesh. 9 : 
A. I. R. 1937 Pesh. 73. 

S. 19 (f). — Sikh zeearing sword, rvhethcr 

guilty of offence — ‘•Kirpan.” incaning of. 

I3y virtue of Sch. II, .9 (0) a Sildi po.ssessin/r or 
wcarin/r one sword cannot l)c held /ruilly of an 
offence tinder S. 10 (/) of the Act. The mean- 
in// of the word “Kirpan" discussed. Ilari 
Singh v. Emperor. 26 Cr. L. J. 661 : 

86 I. C. 37 : 6 L. T. J. 265 : 5 Lah. 308 : 
1 L. C. 54 : A. I. R. 1924 Lah. 600. 

S. 19 (f ). — Temporary possession of gun 

without lieen.se — Offence, 'whether eomplcte. 

A person found in possession of a gun belong- 
ing to his father shooting birds with it is guilty 
of an otTcnce under S. 1<) (/). Muhammad 
Hasan v. Emperor. 26 Cr. L. J. 479 : 

85 I. C. 159 : 22 A. L. J. 1095 : 
I. R. 6 A. 23 Cr. : 47 A. 297 : 
A. I. R. 1925 All. 175. 

— S. 19 (f). — U. P. Notification No. 10-N- 

I'lII, dated Mat) 9, 19.3 1—Spcar, tneaning of — 
Person in District mentioned in Notification in 
possession of spear-head— Vdhe'hrr liable to con- 
viction under S. 19 (f). 
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Held, that the Notification of the U. P. Govern- 
ment No. 10-N-VIII, dated May 9, 19.94., does 
not prohibit the possession of a spear-head in 
the District of Ghazipur. The word “spear” 
used in the Notification must be interpreted in 
the .sense in which that word is used in S. 4 of 
the Act, and as a spear is used in that section in 
contra-distinction to spear-head, a spear cannot 
be held to include a spear-head. Consequently, 
a resident of Ghazipur District in possession of 
a spe.ar-head cannot be convicted under S. 
19 (f). Arms Act. Eain Brich v. Emperor. 

38 Cr. L. J. 511 : 
167 I. C. 935 : 1937 A. L. J. 41 : 

1937 A. L. R. 285 : 9 R. A. 600 : 

A. I. R. 1937 All. 228. 

S. 19 (f ). — Wcajwn found in house be- 
longing to joint family — No proof that it belonged 
to a particular member — Presumption is that it 
belonged to the head of family. 

Where a weapon is found in a house belonging 
lo a joint family in the absence of proof tiiat 
the room in which the weapon was kept was in 
the exclusive or particular possession of any 
I member of the family, it cannot be inferred 
that the weapon was in the possession of any 
other person than the head of the family. 
Mangar Koiri v. Emperor. 

38 Cr. L. J. 100 (a) : 
165 I. C. 803 (1) : 17 P. L. T. 573 : 
(1936) Cr. Cas. 820 : 15 Pat. 696 : 
3 B. R. 88 (1) : 9 R. P. 216 : 
A. I. R. 1936 Pat. 512. 

Ss. 19 (f), 14. — Unlicensed gun — Pcr.son 

to whom it is entrusted — Possession of, if legal — 
Such person not having knoivlcdgc that guns were 
unlicensed — Sentence. 

In the ease of a licensed weapon a person who 
merely assist the owner of the weapon b\' carry- 
ing it for him or taking it somewhere for him 
may be .said to assist his master in doing a per- 
fectly legal act, for the master being the 
licensee is entitled to have the gun in his 
possession. But in the ease of an unlicensed 
weapon neither the actual owner of the gun nor 
anybody to whom lie entrusts it, can be said lo 
be engaged in a legal aet, for the possession in 
that ease is illegal wlietlier it be in the posses- 
sion of the master or of a servant. But where 
it is not proved that the accused had knowledge 
that the gun which he was carrying for his 
master was unlicensed, the offence does not call 
for a serious punishment. Emperor v. Lalman 
Tharu. 38 Cr. L. J. 409 : 

167 I. C. 352 : 13 P. L. T. 88 : 3 B. R. 298 : 

9 R. P. 409 : A. I. R. 1937 Pat. 347. 

Ss. 19, (f) 20 — Arms, illegal possession 

of — Concealment — Conviction under S. 20, when 
j u.stifi cd — Possession. 

S. 20 applies only to eases where the import 
or c.xport of arms is attempted and not to every 
ease of possession or concealment of arms. 
When a man is in illegal possession of arms, he 
docs not usually carry them openly but takes 
I .some steps to conceal them from the public. 
In order, therefore, to bring a case within the 
meaning of S. 20 of the Act, something more 
than a mere ordinary concealment should be 
c.slablished. Where an accused was sitting on a 
charpoi upon which also lay a gun covered with 
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a (loiahi : Held, that he was not tjtiilty of an 
offence under S. 20, but only of an offenec 
under .S. 10 (/). Chaiinan Sivsh v. liiiipcror. 

''26 Cr. L. J. 733 : 

86 I. C. 221 : 26 P. L. R. 49 : 6 Lah. 151 : 

7 L. L. J. 329 : A. I. R. 1925 Lah. 395. i 

Ss. 19 (/), 20. — Carri/iiig siitall arm in 

pockcl or dab — Offence. 

If a person carries on his person a small weap- 
on such as a pistol, a da<:ger or a blade of a ' 
chimvi, he naturally puls it in his pocket or dab 
and if with that weapon in his jioekct or dtib he . 
is in his house or in his village or in a bazar or . 
in a Court eomijound, it cjuinot be inferred in 
the absence of any indication to the contrary 
that he w.as so carryin" the weapon with the 
intention .spcciQcd in S. 20. GItuIain Mohaiuniad , 
V. Emperor. 28 Cr. L. J. 671 : . 

103 I. C. 207 : A. I. R. 1927 Lah. 561. : 

Ss. 19 (/), 20. — Carrijinii spear-head in \ 

xcaist coal loom under shirl — Accused running 
on being eaUed — Offence — Intcniion to conceal, in- 
ference of. 

The fact that the accused was carrying a .sijcar- . 
head in the pocket of his waist coat which was 
worn beneath his shirt docs not indicate an 
intentidn on his j)art to conceal the arm from a 
public sers-ant and the offence committed is one 
under S. 19 (/) and not S. 20. Nor can any 
such intention be inferred by the accused run- 
ning on being called by a Police constable. 
llarnam Singh v. Emperor. 31 Cr. L. J. 79 : 

120 1. C. 273 : A. I. R. 1929 Lah. 576. 

Ss. 19 (/), 20. — Concealment, meaning of 

— Carrying arms in gunny bag — Intcniion, 

For a conviction to fall under S. 20, there must 
be some special indication of an intention that 
the possession of arms was being c-onccalcd from 
a public servant or from a Railway Ollicial. 
lYhcrc the arms are carried through a place 
where it is not anticipated tliat a imblic servant 
would be met, the intention to conceal is not 
easy to infer. Consequently when a person 
carried arms wrajjped iqjon in a gunny bag on 
horse back to an appointed j)Iacc for sale where 
he <lid not expect any public servant to meet, 
he could not be said to have hud an intention to 
conceal. Chet Singh v. Emperor. 

27 Cr. L. J. 625 : 

94 I. C. 401 : 7 Lah. 65 : 27 P. L. R. 523 : 

A. I. R. 1926 Lah. 262. 

Ss. 19 (/), 20. — Offence falling under Ss. 

10 and 20 — Procedure. 

Per Pnrlill,J. — Proceedings may be instituted 
against any person under S. 20 of the Arms .-Vet 
for the secret j)os.scssion of arms in contraven- 
tion of the provisions of S. l-t or S. 15 aithout 
previous sanction under S. 29. If, hoa-cver, in 
s\ieh a ease a Magistrate finds that the intention 
to conceal the possession is not made out, he 
should discharge the accused under S. 20. I’ro- 
ceedings under S. 19 (/) may then be instituted, 
if and a-hen the nccc.ssarj' sanction thereto- is 
given under S. 20. L. 11. Nga Po Chein v. 
Emperor. 34 I. C. 321 : 8 L. B. R. 452 : 

A. I. R. 1916 L. B. 105. 

Ss. 19 (/), 20. — Person carrying revolver 

in pockcl icilhout licence, offence eomniitled by — 
llevolver found in pockcl of one of lico men sitting 
together — Both jicrsons, ichclhcr guilty. 


‘ A pcr.son carrying a icvolver in In'-, pockcl 
authout a licence to kci ]) arm-, is guilly only 
. under S. 19 (/) and not under .S. go of t lie Act 
for concealing the arm. Udham Siiiult v. Emperor. 

16 Cr. L. J. 637 ; 

30 I. C. 461 : 27 P. W. R. 1915 Cr. : 

A. I. R. 1915 Lah. 193. 

Ss. 19 (/), 20 — Subsequent sanction — 

Legality. 

Sanction obtained sub-;equenlly for offences 
under Ss. 20 and 19 (/) — Proceedings arc not 
invalid. Sahjhalullalt Shah v. Emperor. 

32 Cr. L. J. 517 : 

130 I. C. 437 : 25 S. L. R. 1 : 

A. I. R. 1931 Sind 9. 

Ss. 19 if). 20 — lievolvcr found in pockcl 

of one of livo men sitting together — Both, if guilty. 

IVhere an arm a-.is found in possession of one 
of ta'o men silting together and it was proved 
that at one time the revolver was possessed by 
the other, loo, both are guilty of possessing the 
arm witliout a licence. Udham Singh v. 
Emperor. 16 Cr. L. J. 637 : 

30 I. C. 461 : 27 P. W. R. 1915 Cr. ; 

A. I. R. 1915 Lah. 193. 

Ss. 19 if), 20 — Sanction absence of — 

Effcncc. 

The appellant was convicted by the Siib- 
, Divisional Magistrate under S. 19 (/) and sen- 
tenced to one year’s rigorous imprisonment. 

I Tlic District Magistrate had not sanctioned the 
prosecution under S. 20 of the Act. The 
1 Sc-ssions Judge held that he intended to convict 
I under S. 29 as he quoted certain circulars, but 
alloa'cd the eoiiviclion to stand altliough an 
I offence under S. 20 would not bo triable by a 
I 1st Class JIagistrate: Held, tliat the conviction 
I and sentence must be set aside. Shunshanisa v. 

Emperor. 1 Cr. L. J. 742 : 

i S. C. 2 L. B. R. 244. 

Ss. 19 (/), 20 — Unserviceable fire-arm, 

I possession of. 

I Whether in any particular instance an instru- 
I meat is a fire-arm or not, is a rpie.slion to be 
i determined according to tlie facts of each case, 

> and the circumstance that it is in an unscrvice- 
' able condition is not suliicicnt to take it out of 
i the category of fire-arms. Where certain fire- 
I arms had been found from the po.sse.ssion of liic 
1 accused, who had concealed them under a 
heap of straw in order that visitors in his liousc 
should not see them : held, that the concealment 
was not with the intention sjiccificd in S. 20 and 
the accused could, therefore, be convicted only 
under S. 19, Cl. if). The Croicn v. Azu. 

9 Cr. L. J. 259 : 

1 S. L. R. 18. 

Ss. 19 (/), 20— Conviction under S, 20 — 

Alteration to the under S. P.) if). 

Where an accused person is convicted under 
S. 20, Arms Act, if the linsl three clausc.s of S. I5> 
do not ajijily to tlu; ca'-c, it must be held that 
the Magistrate has in fact ht-Id that the accu-.cd 
I has committed an act mentioned in ,S. ]!)(/), 
' and it is open to the .-\p]icllalc Court to alter 
} the finding from one under 20 to one under 
S. 19 if). Sabjhattdlah Shah v. Emperor. 

32 Cr. L. J. 517 : 

130 I. C. 437 : 25 S. L. R. 1 : 

(1931) Cr. C. 57 : A. I. R. 1931 Sind 9, 
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Ss. 19 if ), imKscNsiou of 

(inns — Proof—orilrr in ddroHii ruse, nln'inicij of. 
in triiil ntulrr Arms Arl. 

Ill order lo ohliiin :i com'icl ion niiflcr Ss. 19 (/) 
.Tiul 20 of the Arms Ael, tlie iiroseeiilion must 
■st riellv proi'e that tlie art ieles fliseovered M'cre 
in tile |)o-'session of the aeeiised. -Vijo Tlia Kiiit 
Empi rnr. 17 Cr. L. J. 512 : 

36 I. C. 480 : A. I. R. 197 L. B. 112. 

Ss. 19 (/■), 25. 30. -Jllalnl possrsKioii of 

nr in s — Svnrch nnhnvfnl — Cnni'iclion , 7 clu’tlicr 

jnslijicd. 

On a .seareli heinn ni:ide of I lie Iioiise of the 
aeeiised. eerlaiti arms and animiinilion iveri; 
found llierein. Tlie aeiaiscd was t lu'retiiion 
eoin'ieted of an offence under .S. I'd if). If was 
found, lioivever, that I he- search laid not heeii 
lawful inasmiieh as it did not eoniply leilli the 
provisions of Ss. ‘2~> and .‘10. Held, tliat in spite 
of the search not heinu lawful, tliere lieinit 
sulheienl evidetiee that tlie aeeiiserl was in un- 
lawful ]iossessiori of the arms and ammiinition. 
the eonvietion was justified. Kurtroo v. 
Emperor. 26 Cr. L. J. 1112 : 

88 I. C. 280 ; 23 A. L. J. 364 : 
L. R. 6 A. 124 Cr. : 47 A. 575 : 
A. I. R. 1925 AH. 434. 

Ss. 19(f) and 29. — Proceedings under 

S. V.) if) initiated -.eitlioni sanction of District 
.Magistrate — Sanction obtained after connnitincnl 
— fUegaiitij. 

No proeccdiniis can he instilii led under S. 19 
if) of the .\rms ,\et without the jircvioiis .sanc- 
tion of the District iMaiiistratc, and a conviction 
under that section without .such sanction is 
illegal. Nor docs the obtaining of the sanction 
after eonimitnient cure the omission under 
S. .7:52 or a!!7 of th3 Criminal I’roeediire Code. 
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consiilcralion of the facts connected with the 
prosecution, and having once granted .sanction 
in his I'apacity as Additional District Magistrate, 
the accused could not be tried by the Magistrate 
granting the sanction whether he acted as 
Additional District IMagislrate or as City Magis- 
trate. The trial is, therefore, illegal under 
.S. .750, Cr. 1’. C. Ynsaf Umar Tindal v. Emperor. 
.75 I. C. 997 (1), relied on. 41 Cr. L. J. 707 : 
189 I. C. 29 : 1940 Kar. 296 : 13 R. S. 26 : 

A. I. R. 1940 Sind 107. 

S 20. 

Ecc also S. 1 9. 

Ss. 20, 25 — Accused found in possession 

of unlicensed arms — Non-compliance xvilh S. 2-5, 
effect of. 

The want of comjiliance with the jiiovisions of 
S. 25 cannot sa\c a person from the con.se- 
qiicnces of uiilieenscd arms being found in his 
jKisscssion. Sliiam Lai v. Emperor. 

28 Cr. L. J. 652 : 
103 I. C. 108 : L. R. 8 A. 92 Cr. : 
S A. I. Cr. R. 7 : A. I. R. 1927 All. 516. 

S. 20 — Offence, essence of. 

Act must show an intention that 
such acts may not be known to any public 
servant. 

Merely keeping of a cliliavi blade in one’s own 
house an<l possessing a slick that would lit into 
it, cannot be reg.arded as falling within the pnr- 
j view of S. 20. The case would fall more ai)])ro- 
i priately under the delinition of S. 19 (/). Ida 
! V. Emperor. 33 Cr. L. J. 346 (1) : 

136 I. C. 724 (1) : 33 P. L. R. 379 : 
: I. R. 1932 Lah. 260 (1) : A. I. R. 1931 Lah. 561. 

' S. 20 — Applicahilihj. 


Abdul Kadir, In re. 11 Cr. L. J. 190 : , 

4 I. C. 1107 : 5 M. L. T. 162. i 

Ss. 19 if), 29. — Prosecution fur offence 

■under S. IV if) — Sanction obtained after entering 
case and jircparing charge, siijficienc!/ of — ‘Insti- 
tution of proceedings', lehat constitutes. 

Proeccding.s arc instituted' against a j>crson in 
respect of an offence under S. 19 (/) only when he 
is ])laccd before the Court. The fact that sanc- 
tion of the Commissioner of Police for a prose- 
cution under S. 10 (/) was not obtained before 
entering the case in the case book and making | 
out a charge but only before ])lacing the accused j 
before the Court docs not, therefore, vitiate a 
trial. Ismail Khan v. Emperor. 28 Cr. L. J. 817 : , 
1041. C. 433 : 46 C. L. J. 35 : 

A. I. R. 1927 Cal. 721. 

; — Ss. 19 if), 29.— Trial under S. 19 (f) 

Uittj Magistrate udio zvas also .Idditional 
District Magistrate c.vercising poiuers of District i 
Magistrate — Sanction under S. 29, nccessili/ of — 1 
I'rial zoithout .sanction is illegal under S. ooO, I 
Cr. P. C. (Act V of 1S9SJ. 

Where a case under S. 19 (/), is tried by a 
City ^ iMagistvate who is also the Additional 
District Magistrate empowered with the powers 
of District iHagistrate. it cannot be said that 
sanction under 8. 29 is unnecessary as he himself 
cxcreised the powers of Hie District Magistrate. 
Even in such a case the trial of the case with- 
out sanction under S. 29 is illegal. Sanction 
binder S. 29, would only be granted on a 


In determining whether an accused person 
jios.sc.s.scd arms in such a manner as to indicate 
an intention that this should not be known to 
any jmblic servant and, therefore, committed 
an offence under S. 20, Arms Act, each case has 
to be decided on its own merits. Sabjhatullah 
Shah V. Emperor. 32 Cr. L. J. 517 : 

130 I. C. 437: 25 S. L. R. 1: A. I. R. 1931 Sind 9. 

S. 20 — Apjilieabilitg. 

Keeping arm in store house (taildiana) — No 
conviction under S. 20. Sahjhatullah Shah v. 
Emperor. 32 Cr. L. J. 517 : 

130 I. C. 437 : 25 S. L. R. 1 : 
A. I. R. 1931 Sind. 9. 

S. 20 — Applicabilitij. 

S. 20 is applicable only lo those cases where 
the import or export of an arm is attempted. 
Gahna v. Emperor. 15 Cr. L. J. 506. 

S. 20 — Arms — Concealment — Import and 

Export of arms. 

S. 20 should not be applied to ordinary cases 
ol concealment of arms ; the section directly 
applies only to cases where the import or export 
of arms is attempted. Ibrahim v. Emperor. 

14 Cr. L. J. 41 : 
18 I. C. 265 : 9 P. R. 1912 Cr. ; 
44 P. W. R. 1912 Cr. : 128 P. R. 1913. 

S. 20. 

Charge of conspiracy to possess arms — Accused 
absconding — Possession of arms by accused on 
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arrest — Separate procecdii)ps under Arms Ael 
can be taken. StiL'lidcv Haj v. Kiiipcror. 

34 Cr. L. J. 637 : 
143 I. C. 627 ; 1933 Cr. C. 351 : 
I. R. 1933 Lah. 373 : A. I. R. 1933 Lah. 231. 

S. 20 — Charge umlcr — Duty of Magis- 
trate. 

S. 20 lay.s down two distinct ofTcncc.s, and 
when framing a charge of an ofTcncc nndcr lliat 
section, a Magistrate s-liould slate distinctly 
whctiier the first or the second part of the 
offence is meant. Tha Ilia v. Emperor. 

28 Cr. L. J. 203 : 
76 I. C. 571 : 2 Bur. L. J. 203 : 
A. I. R. 1924 Rang. 85. 

S. 20— Clihavi, coticcalmcnl of — Scntctice 

suitable. 

IVlicre a person is convicted under S. 20 of 
hiiving concealed a ehltatn and nothing is known 
against him, and it is not shown that he has not 
broken the law in the past, the maximum sen- 
tence provided by the section is not called for, 
nor is a nominal sentence justified. Faqiria v. 
Emperor. 23 Cr. L. J. 339 : 

66 I. C. 995 : 3 L. L. J. 145. 

• S. 20 — Concealment of arms — Question 

of fact. 

It is a question of fact whether the person 
found in jiosscssion of a concealed weapon is 
carrying the weapon in such a way as to indi- 
cate an intention to hide the article from the 
classes of persons referred to in S. 20. The fact 
that a jicrson is concealing a weapon in his loin 
cloth while he is on a Railway platform indi- 
cates an inlention to conceal that weajion from, 
inter alia, Railway odieials within the meaning 
ofS. 20. Abdul Wahid V. Emperor. 

29 Cr. L. J. 256 : 
107 I. C. 495 : 9 Lah. L. J. 533 ; 
29 P. L. R. 329 : 9 A. I. Cr. R. 454 : 
9 Lah. 302 : A. I. R. 1928 Lah. 110. 

S. 20 — Concealment of arms after arrest. 

The first I’art of S. 20 does not deal with cases 
of concealment or of attempts at concc.almcnt 
made by a man who has arms on his person, or 
in a bag which he is carrying, or which arc other- 
wise in his immediate personal possession, only 
on being arrested. It is meant to deal with 
cases of concealment before arrest. Gapala- 
hrislina hjar v. Emperor. 12 Cr. L. J. 234 : 

10 I. C. 261 ; (1911) 2 M. W. N. 271 : 

9 M. L. T. 475. 

S. 20 — Concealment of arms on search 

bring made by the Police — Merc denial of posses- 
sion not concealment. 

The mere denial on the part of a iJCi-son whose 
house is being searched by the police for un- 
licensed arms that he has any such arms in his 
])osscs:-ion docs not constitute a concealment or 
attcmid to conceal arms on search being nuulc I 
by the police within the meaning of the second ; 
P'lr.igraidi of S, 20. Emperor v. Ham Sarup. i 

3Cr.L.J.88 : ' 
26 A. W. N. 11 : 1 L. R. : 28 All. 362. ; 

S. 2Q— Conviction nndcr S. 20 — Cow- i 

realmenl. nature of. ' 

S. 20 is not .-ipiilicablc to ordinary c.ascs of 
concealment. But where the conduct of the . 
accused .shows clearly that his intcnlion was ' 
that the possession of an arm by him may 
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' not be known to any jiuiilic seivaril, !i< may hi- 
rightly convicted under tiic sedi-ai. v. 

Emperor. 27 Cr. L. J. 934 ! 

96 I. C. 390 : S Lah. L. J. 301 : 27 P. L. R. 446. 

S. 20 — Heavy sentence, propriety of. 

Where an accused was convicted of an offence 
. under S. 20 and .•-enteneed to three years’ rigor- 
ous imprisonment and no S])ccial grounds were 
' mentioned in the judgment for imposing such 
' a hca.vy .sentence : Held, that having regard to 
i the cireumsUinees of the case the sentence was 
' very heavy and ought to be reduced. Blamboyil 
Kuttasheri Ahamad, In re. 17 Cr. L. J. SO •• 

' 32 I. C. 672 : A. I. R. 1917 Mad. 899. 

I S. 20 — Concealmcni in locked trunk. 

I Loaded revolver concealed in a locked trunk 
! raisc.s rebuttable presumi)tion of concealment. 

' Jogendra Mohan Guha v. Emperor. 

34 Cr. L. J. 879 : 
144 I. C. 957 : 60 Cal. 545 ; 
6 R. C. 68 : A. I. R. 1933 Cal. 516. 
S. 20 — Offence under — Elements neces- 
sary. 

An offence under S. 20 is different from an 
' offence mentioned in S. 19 (0). The only addi- 
! tional clement necessary to constitute an offence 
under S. 20 is that the possession .should bo in 
such m.anncr as to indicate an intention that 
•sucli act may not be known to any public ser- 
, vant. Harsha Enth Chattcrjcc v. Emperor. 
i 16Cr.L.J. 9: 

26 I. C. 313 : 21 C. L. J. 201 : 42 Cal. 1153 : 
; A. I. R. 1915 Cal. 719. 

I 20 — Offence under — Nature of. 

The fir.st part of S. 20 ercates offences di.slincl 
from and graver than those punishable under 
' S. 10. Nga Po Chein v. Emperor. 38 I. C. 741 : 

9 Bur. L. T. 217 : A. I. R. 1917 L. B. 96. 

S. 20 — Offence under — Sanction. 

No sanction is required for a prosecution under 
S. 20 of the Arms Act. 2'ha Ilia v. Emperor. 

25 Cr. L. J. 203 : 
761. C. 571 :2Bur.L.J.203 : 
A. I. R. 1924 Rang. 85. 

S. 20— Offence under — Sentence — Mere 

suspicion of police that accused was about to 
commit dccoity, if can be considered. 

In the absence of any aggravating circum- 
stance, a sentence of live year.s’ rigorous im- 
]>risonmcnl for an offenee under S. 20 is loo 
severe. The mere faet tiiat tliere was a 
suspicion in tiic mind of tlic Police that the 
accused was about to lake purl in a daeoity is 
not a cireumslanee whieli a Court can l.nkc into 
consideration in arriving at an appropriate 
punishment for the netnal offenee wJiicii lias 
! been proved. .-Ibdul Wahid v. Emperor. 

29 Cr. L. J. 256 ; 
107 I. C. 495 : 9 Lah. L. J. 533 : 29 P. L. R. 329 ; 

9 A. I. Cr. R. 454 : 9 Lah. 302 ; 
A.I.R. 1928 Lah. no. 

Ss. 20, 4 — Particular iuslrumcnts, when 

‘arms ' — Dang xeith iron attachment — Detachable, 
blade — Domesticpurposcs of offence, or defence. 

Wlictheror not any jiartieular instrument is in- 
cluded in tlie e.xpression “ arms,’ u-ed in the 
Act, must necessarily tiepend on the eirciiui- 
.slanccs of each case. The accused had .a bam- 
boo dang 3 feet 7 inches long. It liad an iron 
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alliicliinenl at the Ihiek onrl, where an K inche.s 
blade could l>e litled I)y readily slijjpinir it 
off and on the stick. The blade was found 
detached from the stick luid hitlden in the folds 
of his loin-clotii : Ilc/d, lliatfhc wca])on was 
not meant for ordinaiy rlomcslic purposes but 
for pur[)Oscs of offence or defence, and! ha I, 
therefore, it was imduded in tlie term “arms” 
used in the Act. Moiidfil Sinsh v. Emnvror. 

23 Cr. L. J. 63 : 
64 I. C. 847 : 2 L 291 : 12 P. L. R. 1922 : 

A. I. R. 1922 Lah. 138. 

S. 20 — ■.Ipiilicalinn of. 

Person eonecalintr weajions wliile at railway 
platform S. 20 aiiplies. Said Giil v. Emperor. 

32 Cr. L. J. 995 : 
132 I. C. 855 : (1931) Cr. C. 927 : 
I. R. (1931) Lah. 695 ; A. I. R. 1931 Lah. 663. 

S. 20 — Possessing nrnis leidiont lieeiicc — 

Jnicniion to conceal. 

Tlie fact that a i)erson who is Iravellinj^ with- 
out a ticket in a Railway compartment, havin^X 
a rliliavi eorrecalcd in his h'in elolli, takes it out 
voluntarily to threaten a Raihvay servant who i 
asks him for hi" ticket, indicates an indifl'crenee 
on the jiart of the ]icr"on as to wlicther the 
weapon is seen by the Railway servant or not 
and the intention retiuisite for an offence under 
S. 20, Arms Act, tlierefore, is not established. 
Surjan Sinuh v. Emperor. 26 Cr. L. J. 166 : 

“SS I. C. 726 : A. I. R. 1923 Lah. 10. 

S. 20 — Possession of guns and eaiiridges 

— Offence. 

A person who is in secret ])ossession of fpins 
and cartridges is guilty of an offence under the 
first part oi' S. 20. Tlia Ilia v. Emperor. 

25 Cr. L. J. 203 : 
76 I. C. 571 : 2 Bur. L. J. 203 : 
A. I. R. 1924 Rang. 85. 

S. 20 — .Ipplicalion of. 

Prosecution under — Question of intention under 
S. 20 depends on facts of caeli ease. Ganga 
Prasad v. Emperor. 34 Cr. L. J. 890 : 

1411 I. C. 850 : (1933) Cr. C. 1035 : 

6 R. P. 129 : A. I. R. 1933 Pat. 493. 

S. 20 — Application of. 

Accused in joint possession of room along 
with other per.son — huit-easc eontaining ammuni- 
tion found beneath cot of accused — Key of suit- 
case concealed beneath bedding — Conviction 
under S. 20 is proper. Nagcndra Chandra Das 
v. Emperor. 36 Cr. L. J. 370 : 

153 I. C. 529 : 38 C. W. N. 656 : 
(1934) Cr. C. 1100 : 60 C. L. J. 190 : 

7 R. C. 384 : A. I. R. 1934 Cal. 705. 

S. 20 — Application of. 

S. 20 to apply, there must be some .sirccial in- 
dication of :m intention to conceal the posse.s- 
sion of the arms from a public servant. Railway 
official or public carrier. Prem Kitmar v. 
Emperor. 33 Cr. L. J. 110 : 

135 I. C. 39 : 32 P. L. R. 651 ; 

I. R. 1932 Lah. 23 ; A. I. R. 1931 Lah. 571. 

S. ZOSanction. 

Sanction is not required for prosecution under 
S. 20. Nagcndra Chandra Das v. Emperor. 

36 Cr. L. J. 370 : 
153 I. C. 529 : 38 C. W. N. 656 : 
60 C. L. J. 190 : 7 R. C. 384 : 
A. I. R. 1934 Cal. 705. 
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S. 20 — Scope and applicahilitij — Inten- 
tion to conceal — Determination of. 

It is flillicnit to Jay down any general rule as 
to what cases fall under S. 20 and what cases 
under S.l!). Every case must be decided on 
its own facts. The (picstion whether the circum- 
stances justify the inference that the intention 
was sncli as is indicated in S. 20 must depend 
upon the particular circumstances of each case. 
.S. 20 is not confined to cases where imj)ort or ex- 
port of arms is attcmjrlcd and applies to cases 
where a jjcrson is concealing a weapon, be it at 
a Railway platform as it indicates an intention 
to conceal it from inter alia Railway officials 
wlio arc on the irlatform, or anywhere else. 
AVIiere the arms and atmnnnitions arc tied up 
;ind <-onceaIcd in snej) a manner tliat it must be 
presumed that the intention of the accused 
was not only to conceal them from the boys of 
the school hostel but also from any public 
servant wbo may hap])cn to come to the liostel, 
there is no douI)t tliat the intention of the 
:u‘cused is that, his act may not be known to 
any pui)lic servant. S!) I. C. 1027 (0), relied on. 
(Casc-knv exi)laincd.) Jagdish Dull Shtthla v. 
King-Emperor. 41 Cr. L. J. 545 : 

188 I. C. 110 : 1940 O. W. N. 481 : 
1940 O. L. R. 306 : 12 R. O. 425 : 
A. I. R. 1940 Oudh. 337. 

S. 20 — Scope of. 

S. 20 is not confined to eases where the inqrort 
or exjHu t of arms is atlemj)ted. Abdul Wahid v. 
Emperor. 29 Cr. L. J. 256 ; 

107 I. C. 495 : 9 Lah. L. J. 533 : 29 P. L. R. 329 : 

9 A. I. Cr. R. 454 : 9 Lah. 302 : 
A. I. R. 1928 Lah. 110. 

S. 20 — .Ipplicalion of. 

The mere fact that the wea])on is not exposed 
to view does not necessarily indicate the inten- 
tion mentioned in S. 20. Ganga Prasad v. 
Emperor. 34 Cr. L. J. 890 : 

144 I. C. 850 : (1933) Cr. C. 1035 : 6 P. R. 129 : 

A. I. R. 1933 Pat. 493. 

S. 20 — Scope of. 

Two i)arts of S. 20 arc quite independent of 
each other. Jogendra Mohan Guha v. Emperor. 

34 Cr. L. J. 879 : 
144 I. C. 957 : 60 C. 545 : 6 R. C. 68 : 

A. I. R. 1933 Cal. 516. 

S. 20 — Scope, of. 

Sections Rl, 11, It) (/) and 20 — Distinction 
between and tlieir re.sj)eetive scope indicated. 
Sachindra Kar Gupta v. Emperor. 

35 Cr. L. J. 125 : 
146 I. C. 645 : 60 C. 1432 : 6 R. C. 251 : 

A. I. R. 1933 Cal. 692. 

Ss. 20, 19. — Accused ichcn challenged 

attempting to escape — He found in possession of 
spear-head and sandhewa, a burglar’s implement, 
hidden in his loin cloth — Offence held loas under 
S. 20. 

Two mounted Police who were on patrol 
between two Police Stations challenged a 
mounted Sikh. He galloped off, the sowars 
followed. After a time the Sikh fell, they 
captured him and as they found that he was in 
possession of a Ichunda with a screw, they 
searched him. They found concealed below his 
hhes a burglar’s implement — a sandhciva — and 
in his loin cloth a spear-head which ^roMcd 
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into tlie lihnnda : Held, that the offence coin- 
iniltcil by tlie Sikli wa.s one under S. 20, and 
not under S. 10. Jodh Sivgh v. Emperor. 

40 Cr. l: J. 279 : 
179 I. C. 897 : 40 P. L. R. 921 : 11 R. L. 650 : 

A. I. R. 1939 Lah. 17. 

S. 22 — Selling or using stuord stick. 

A sword-stick is a ‘sword’ within the meaning 
of tlie term ‘.sword’ in the Act. Consequently, 
•selling of a sword-.stiek or the using of it with- 
out licence is an offence under S. 22. Mania 
novji Sliikaldar v. Emperor. 

35 Cr. L. J. 104 (1) : 
146 I. C. 472 : 35 Bom. L. R. 884 : 6 R. B. 155 : 

A. I. R. 1933 Bom. 438. 

S. 22 — ‘Delivery into posscs.sion ,’ — 

Leaving rijlc fared vp as a trap and a .servant to 
tcatch it does not constitute delivery into 
possession. 

The petitioner, when out .shooting with his 
servant, came across a deer recently killed by 
the tiger and fixed up his rifle over tlie kill .so 
as to forni a trap for the t'gcr. He then went 
home leaving his servant to watch the trap from 
a neighbouring tree. The petitioner was con- 
victed under S. 22 for delivering his rifle into 
the possession of his servant, who was not 
legally authorized to possess a rifle : Held, 
that tlie conviction was illegal. 

S. 22 — ‘'Delivery into posse.ssion,” 

explained. 

The delivery into possession contemplated by 
S. 22 of the Arms Act is such a delivery ns gives 
the person into whose possession the arm is 
delivered control over the arm and authority to 
use it. There was no sueh delivery in the 
lircscnt case. Queen Emprc.ss v. Nga Myat 
Aung, 1 U. B. R. (1897-01), 1 : Queen -Emprc.ss 
V. Jllture, I. '5 .A. 27 : Emperor v. Ilarpal Jtai, 
24 A. 4.‘54, referred to. Adams v. Emperor. 

10 Cr. L. J. 361 : 
3 I. C. 712 : 5 L. B. R. 83. 

S. 22 — ‘Delivery, meaning of — Delivery 

of arm for merely carrying it to licensed-holder, 
U'hctlicr offence. 

Delivery into posse.ssion contcmjilatcd by S. 22 
is such a delivery as to give the pcr.son into 
whose jjosscssion arm is delivered control over 
the arm and authority to use it as an arm. The 
licensed-holder of a gun can permit another 
person who is not so licensed to carry his gun. 
Manzur JIu.sain v. Emperor. 

29 Cr. L. J, 97 : 
106 I. C. 689 : L. R. 8 A. 166 ; 
Cr. 8 A. I. Cr. R. 560 : 26 A. L. J. 162 : 

A. I. R. 1928 All. 55. 

S. 22 — Meaning of mord “possession ” — 

Master delivering gun to .servant — Scrvanl's 

offence. 

S. 22 has no application where a master 
ilclivcrs a gun to his servant in order that the' 
latter, though not licensed under S. 1.1, may 
shoot with it. The word “pos.scssion” in S. 22 
means .something different from the mere 
<-ontrol which is devolved b^’ .Mich a deliver^'. 
Emperor v. Mukunda. 8 Cr. L. J. 18 : 

4 N. L. R. 78. 

^S. 22 — Jiepairer of gun delivering gun 
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to person not licensed for carrying it to Ueensed- 
holdcT — If guilty. 

A rcjiaircr of a gun who, under the directions 
of its licensed-holder, delivers it after repair to 
a person who is not licensed, for the jmrpose of 
merely carrying it to the licensed-holder is not 
giiiltv of an offence under K. 22. Manzur Husain 
V. Emperor. 29 Cr. L. J. 97 : 

106 1. C. 689 : L. R. 8 A. 166 : 
Cr. 8 A. I. Cr. R. 560 : 26 A. L. J. 162 : 

A. I. R. 1928 All. 55. 

S. 23 — Holding of arm after expiry of 

licence, if puni.shahle under S. 23. 

A man who possesses an arm for which he holds 
I an expired licence commits an olTence under 
S. iy(/) and is not piinisliablc under S. 28. 
Zanul Abdin v. Emperor. 38 Cr. L. J. 396. 

S. 24 — Ecquirements of. 

Lieence-liolders should take preeaiitions for 
safe custody of weajions. On absence of 
precautions, they will be coniiseated under 
S. 2-1. Emperor v. Sarfraz Khan Shah Bhaz 
Khan. 36 Cr. L. J. 1204 : 

157 I. C. 411 : (1935) Cr. C. 855 : 
8 R. Pesh. 26 : A. I. R. 1935 Pesh. 103. 

S. 25 — Katurc of. 

If provisions of Ss. 25 and 80 arc disregarded 
•and no excuse or justification is offered. Court 
will hesitate to convict unless prosecution offers 
unimpeachable evidence to remove suspicion. 
Persad Dahail v. Emperor. 37 Cr. L. J. 100 : 
159 I. C. 487 ; 16 P. L. T. 598 : 2 B. R. 88 : 
8 R. P. 286 : A. I. R. 1935 Pat. 465. 

S. 25 — Uniicensed arms in possession 

of accused — yon-conqyhancc with S. 25, effect of 
from consequences. 

The want of compliance with the provisions of 
S. 2.5 cannot save a person from the con- 
.scqucnccs of unlicensed arms being found in 
his j)osse.ssion. SInnm Lai v. Emperor. 

28 Cr.L.J. 652. 

S. 27 — Knliftcalion pcrmilling Sikhs to 

possc.ss kirpan.s — Sword-stick, zohether Jcirpan. 

A sword-stick is not a kirpan within the mean- 
ing of the notification issued by the Governor- 
General under S. 27, which excludes kirpaits 
jjo.sse.sse , or carried by Sikhs from the opera- 
tion of the prohibitions and directions contained 
in that Act. Ilandhir Singh v. Emperor. 

29 Cr. L. J. 425 : 
108 I. C. 596 : 10 A. I. Cr. R. 81 : 

A. I. R. 1928 Lah. 239. 

• S. 27 — Notification, zchal is. 

Publication ])rintcd in Government of India 
press is not a notification. Emperor v. B. 11. 
yeriannes. 34 Cr. L. J. 112 (2) ; 

140 I. C. 754 : 1. R. 1933 Rang. 2 (2) ; 

A. I. R. 1932 Rang. 180. 

S. 27— Buies under B. 3, Sch. l—‘Ckcn 

personal use,’ meaning of. 

The expression “own iier.sonal use” means use 
not by a servant nor by a friend nor by any one 
else Init bv the master. Emperor v. llatimati. 

12 Cr.L.J. 122; 
9 I. C. 720 : 4 S. L. R. 214. 

S. 29. — Absence of sanction under — 

Defect, if curable. • , , c 

The absence of sanction required under h. _!) 
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is !i defect fatal to any profccdin"s held ■without 
such sanction, inasimieii as tlic defect is not 
eurablc under S. 5o7 of the <lr. P. C. Nag Po 
Chrin v. Emperor. 17 Cr. L. I. 209 : 

34 I. C. 321 : 8 L. B. R. 452 ; 

A. I. R. 1916 L. B. 105. 

S. 29 — Bijnnr Dialricl — Illegal po'mrs- 

ftina of arnm — Sn))elit)a. if urrcssnrp. 

In the IJijnor Dislriel of tlie United Provinces 
1 he sanelion of the District itlai^istratc is not 
neeessi'.ry for the prosecution under S. 10. 
Amir .ilniiail v. Emperor. 27 Cr. L. J. 15. 

S. 29 — ‘ liislilution of proeeediagE virati- 

ing of~-Saiiclu))i obtained after .'mbmission of 
charge f.hcel bat before Magistrate taker, it up for 
eousiderati on — Legali tij of prosecuti on . 

A iirneeedinf: is instituted williin tlie incaniu'' 
of Ss. 'J!) and on -wliere for the first lime the 
adjudication of a Court of onnii)el( nt jurisdic- 
tion is sought. ‘Proceedings’ in S. 20. mean 
legal proceedings in Court and not searches or 
arrests or investigations made by the Police? in 
the exercise of the powers conferred upon them 
by the Cri?7iinal Procedure Code or any other 
law. .\ complaint was made against X and V 
on the .‘iOth of .Tune, The Police con- 

tinued to investigate and on the Pith of August 
the Police submitted a charge sheet against X, 
Y and Z. This a])i)Iication was considered by 
the rdagistratc on the 17th August. Formal 
sanction for prosecuting Z was obtained on the 
17lh of .August and produced before the .Magis- 
trate on that date : Held, that tlie iiroseeution 
of Z was not bad for want of jircvious .sanetion 
inasmuch as no proceeding within the meaning 
of S. 29 had been instituted against Z till the 
17th of .August. Emperor v. Ghulam Nabi. 

29 Cr. L. J. 301 : 

107 I. C. 835 : 6 Pat. 768 : 9 A. I. Cr. R. 385 : 

A. I. R. 1928 Pat. 146. 

S. 29— Offence under S. 20— Sanction, if 

ncecssarij. 


No sanction is required for a prosecution under 
S. 20. Ngn Tha Ilia v. Emperor. 

25 Cr. L. J. 203. 

S. 29— Operation of — Scope. 

The ojieration of S. 29 is restricted onlv to the 
offence punishable under Cl. (/) of S. 19. Ega 
Po Clmin v. Emperor. 18 Cr. L. J. 35'?. 

S. 29— Possession of arms xoithout licence 

in District Aligarh — Sanction for j^^osccuiion, 
whether 7}cccssari/. ’ 


In the District of Aligarh, in accordance wit 
the terms of S. 29 sanetion of the Distrir 
Magistrate is not now necessary for jirosccutio 
for offence under S. 19 (/) for possessing am 
without licence. Emperor w Angad. 

30 Cr. L. J. 856 
11/ I. C. 822 : (1929) A. L. T. 215 
I. R. 1929 All. 742 : A. I. R. 1929 All. 6! 


S. 29— Prosecution under S. 20— Sanc- 
tion, if ncccssari/. 

The operatiori of S. 29 does not extend to 
offences under S. 20 and no sanction is, therefore 
necessary for a prosecution under that section! 
Nga Po Chein v. Emperor. 18 Cr. L. J. 357 : 

S. 29— Sanction required hut not 

obtained — Defect is fatal. 
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When a sanction is required under S. 29 of the 
Arms Act, the absence of sanction is a defect 
fatal to any proceedings held without such 
sanction’. Tha Ilia v. Emperor. 

25 Cr. L, J. 203 ; 
76 I. C. 571 : 2 Bur. L. J. 203 : 
A. I. R. 1924 Rang. 88. 

— S. 30 — Search, qmzocrs of, restriction 

on. 

Per .7. — Section .lO docs not itself give 
any power of search to anybodj’. It is con- 
fined to a statement that when a search is being 
conduclcd under the Cr. P. C. in the case of 
any proceedings instituted in re.spect of an 
olfenee jiunishablc under S. 19 (/), .such search 
is to be conducted in the jircsencc of a paili- 
ciilar oHiecr. The section inerclj' places certain 
restrictions on such powers of search as may 
otherwise be possessed under the provisions of 
the Cr. P. C. The words “in the ease of any 
proceedings inslituted” were inserted in S. 80 
with the intention of restricting all powers of 
an Investigating Ollicer in making searches for 
arms where tiiere^ was no known unlawful 
jmriiose. Kutroo v. Emperor. 

26 Cr. L. J. 1112 : 
88 I. C. 280 : 23 A. L. J. 364 : 
Cr. L. R. 6 A. 124 : 47 A. 575 : 
A. I. R. 1925 All. 434. 

— ^S. 30 — Search — Essentials. 

Per Walsh, J . — ^Thc word.'; “in the presence of 
some ollicer specially ap])ointcd” in S. .‘lO mean 
that there must be at least two jiersons, namelj' 
the person making the search and the ollicer 
specially appointed within the meaning of the 
section who is jiresent at the search. Kutroo v. 
Emperor. 26 Cr. L. J. 1112 : 

88 I. C. 280 : 23 A. L. J. 364 : 
Cr. L. R. 6 A. 124 ; 47 A. 575 : 
A. I. R. 1925 All. 434. 

• Sch. II — ^Manufacture of kirpans bij 

Sikh, if c.rcmptcd from operation of S. 5. 

Schedule II does not exempt the manufacture 
of 7v<rp«»,s' by a Sikh from the operation of the 
juohibition contained in S. 5. Emperor v. 
Bast a Singh. 25 Cr. L. J. 342. 

Sch. II — Possession of jambia in Bombay 

Presidency, if offence under S. PJ (f). 

Under Sch. II to the Act as amended, mere 
possession of a jambia in the Bombay Presi- 
dency is not an offence under S. 19 (/), 
Emperor v. Babaji JManaji Patil. 

32 Cr. L. J. 932. 

Sch. II, 3 (6) — Sikh ivcaring szoord, if 

guilty under S. 19 (/). 

By virtue of Sch. II, .3 (6), a Sikh wearing or 
posse.ssing one sword cannot be held guilty pf 
an offenec under S. 19 (/). Ilari Singh v, 

Emjycror. 26 Cr. L. J. 661. 

Sch. VII. 

j Schedule VII only deals with exemption 
I from payment of fee chargeable for licence. 
Emperor v. B. B. Vertannes. 

34 Cr. L. J. 112 (2) ; 
140 I. C. 754 : 1. R. 1933 Rang. 2 (2) : 

A. I. R. 1932 Rang. 180. 
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Concurrcnl jurisdiction of Crhninal j 

Coiirl and Courl-marlial — Discretion of MilUartj ] 
Authority to decide forum of trial. | 

AVIierc a Criminal Court and a Court-martial ■, 
have each jurisdiction in respect of an offence, , 
it rests entirely witli the discretion of the 
prescribed Militarj’ Authority to decide whellicr j 
the offence should be tried by a Court-martial ' 
or not. Emperor V. Lachhmi Dal. 

29 Cr. L. J. 803 : I 
111 I. C. 307 : 26 A. L. J. 942 : ■ 
10 A. I. Cr. R. 453 : A. I. R. 1928 All. 672. ' 

S. 70. — Desertion — Criminal Court. 

pofxcr of , to rciuirc military authority to make \ 
reference. 

Tile ofrcncc of desertion cannot be tried by a 
Criminal Court at all and a Criminal Court has, i 
therefore, no power under S. 70 (1) to require 
the prescribed Military Authority to refer the ■ 
question of jurisdiction in respect of such an ' 
offence to tlie Governor-General in Council. ' 
Emperor v. Lachhmi Dat. 

Ill I. C. 307:26 A. L.J. 942: 
10 A. I. Cr. R. 453 : A. I. R. 1928 All. 672. 


ASS.AM FOREST REGULATION. 

i he notified his residence dtdy ; iie wrote :i 
I letter to tlie Supcrinlendent of I’olii'c to say 
that he was starlinc; for B. that evening, an . he 
left the town on the same evening. lie wrote 
a letter from C. statin" that at B. he had stayed 
at cert;iin jdaee and had >)een detained by illness 
and that he liad arrived at C. a few days jjrevious- 
ly. On his return he was arrested on a ehar^e 
under S. 20 (1) : Held, that the .Vet had no 
force outside Assam and was not intended to 
apply to sueh a i)erson outside the limits of 
Assam, and that he was not bound to inform of 
his subsequent addresses outside Assam. 
Eupcrintcndeul and llrmcmhranccr of Lcecd 
Affairs. Denial v. Kali Eamnn Dhattacharjrr. 

38 Cr, L. J. 182 : 

166 1. C. 297 : 40 C. W. N. 28 : 63 Cal. 519 : 

1936 Cr. C. 662 : 9 R. C. 98 (2) : 

A. I. R. 1936 Cal. 414. 

ASSAM FOREST REGULATION {VII 
of 1891), Ss. 5, 6, 15, 17. 


-S. 90. — Scope of. 


Section 90 (1) does not applj' to a soldier who 
has served the full ])eriod of 21 years. In the 
matter of Conductor Alfred Becdham Quetta. 

36 Cr. L. J. 737 : 
155 I. C. 444 (2) : 7 R. L. 717 : 
A. I. R. 1934 Lah. 845. 

-S. 90 (1). — Suhsistcncc alloivancc. 


The subsistence allowance provided to enable 
a soldier to live is not his paj’ ; the allotment 
and other payments not paid at his requc.st 
is the unilateral act of the Military Authorities, 
and cannot affect his legal position. In the 
matter of Conductor Alfred Becdham. 

36 Cr. L. J. 737 : 
155 I. C. 444 (2) : 7 R. L. 717 : 
A. I.JR. 1934 Lah. 845. 

S. 158 (1). — Application of. 

Person, no more subject to military 
law — He can be arrested and tried 
within three months, else he cannot be tried by 
Court Martial. In the matter of Conductor 
AljTcd Becdham, Quetta. 36 Cr. L. J. 737 : 

155 I. C. 444 (2) : 7 R. L. 717 : 
A. I. R. 1934 Lah. 845. 

ARREST 

Sec also Cr. P. C., 1898, S. at. 

Warrant addressed Jo bailiff not by name, 

whether legal. 

An arrest is not illegal merely because the 
warrant for arrest is addre.ssed, not by name, 
but only to “the bailiff of the Court.” 
Abdul Bahirn Sahib v. Emperor. 

15 Cr. L. J. 765 : 
25 I. C. 328 : 1914 M. W. N. 498. 

ASSAM CRIMINAL LAW AMEND- 
MENT ACT (in of 1934), S. 20 (1). 

.'ipplicability — Whether applies outside 

limits of Assam. 

A person in Ass;mi w.is- served with a nntire 
tinder S. 1(5 (1) (a) of the Act, directing him 
to notify his residence and any change of 
residence to the Superintendent of Police, and 


— Besereed forest — yiolifieation constituting 

reserved forest — Objection to iuehision of certain 
land disallowed by Forest Settlement Offuer — 
Bemedy of objector — Notification, whether can be 
impeached ns invalid. 

IVhcrc in consequence of a notification of the 
Local Government under the Regulation of its 
intention to convert certain land into a reserved 
fore.st, an objection is made to the reservation 
of a piece of lli:it land on the ground that it 
belongs to the permanently settled c.states of the 
objector, and the objection is disallowed by tlie 
Forest Settlement Olliecr, such disallowance 
amounts to a rejection of the objector’s claim, 
and his jiroper remedy is by ajjpeal to the 
Commissioner urging that his claim should be 
cn<iuired into on the merits by the Forest 
Settlement Officer, and if he does not ajipeal, 
he is not entitled to impeach the notification 
of the Government on the ground that his claim 
not having been disposed of, the notification 
is invalid. Khandkar Ilidayalulln v. Emperor. 

21 Cr. L. J. 754 : 

58 I. C. 338 : 24 C. W. N. 645 : 47 Cal. 889 : 

A. I. R. 1920 Cal. 291. 

-Ss. 33, 34 — Charge, omission to framc- 


Facts fully set out — Aentsed given opportunity to 
meet case — No prejudice. 

That a mere omission to frame a charge under 
some section of the Regulations had not jircjudie- 
cd the accused, when the facts had been fully set 
out and the accused had an opportunity to meet 
the case presented against them. Alonik Chan- 
dra Agarzcala v. Emperor. 3 Cr. L. J. 202 : 

10 C. W. N. 311. 

Ss. 33, 34 — Prosecution at instance of 

lessee of Government for infringement of S. ,3d 
or rules under S. 31, if proceeding within meaning 
of S. 63. 

A criminal prosecution instituted at the in- 
stance of a lessee of rubber trees from the 
Government for the infringement of tficjiro- 
vision of S. :i!5 or of any of the rule- made 
under S. fit- is a proceeding taken under the 
I Regulation within the meaning of .S. hll :ind 
I the jircsumption under S. tft is ajiplicablc even 
I where the trees arc not in direct possession of 
I the Government. Manik Chandra .dgancala v. 
; Emperor. 3 Cr. L. J. 202. 
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ASSAM FOREST REGULATION. 

S. 34 — liiilc'! 'inulcr — E. — .ibscncr of 

guilt}! biio'clrdgr — Mitigated punishment. 

Tlii'it llio absence of ^'iiilty knowledge is a 
ffi'ounfl only for the; inilit;ation of sentence for 
infrinijeincnt of Rule tl! under S.!’I. Munilc 
Chandra Agnnvala v. Emperor. 3 Cr. L. J. 202 

10 C. W. N. 311. 

S. 40 — Ihdcs under, rr. 1, 2 — Breach of — 

Onus of proof. 

To support a conviction for breach of rules 1 
and 2 framed under S. -10, the onus is on the 
jiroseeiilion to prove that the forest produce 
was leeinit rcmo\'ed alon;t some route other 
tlian the two routes i)rcscribed by rule I. The 
mere fact of its bein'; found eonecnlcd under 
susjueious eireumstanccs is not sidlieicnt to 
remove that onus from the jirosecution and to 
throw tiie burden on the accused of provin<; 
tliat it was on its way for conveyance by an 
authorized route. M(di Thakoor v. Dtj. Conser- 
vator of Forests. 4 Cr. L. J. 206 : 

I. L. R. 33 Cal. S95. 

— S. 63 — Presumption ns to fores! produee 

bring propcrti/ of Gox'rrnmrn! even though the | 
forest is no! in direr! possession of Government. 

A criminal iirosecution instituted at the 
instance of a lessee of rubber trees from 
the Government for the infringement of the 
provision of S. .‘t:! or of any of the rules nuulc 
under S. ."I is a i)roceedina: lalten under the 
Hemilation within tlic me.'inine of its S. OO. 
The presumption referred to in S. (>:) is .appli- 
cable even where the trees arc not in dirert 
possession of the Go\ornment. Manik 
Chandra Agaacala v. Emperor. 3 Cr. L. J. 202 : 

10 C. W. N. 311. 

ASSAM GARO HILLS REGULATION, 
(HI of 18S4). 

High Court — .Turisdi ct io n — Lnskars — 

Tribal Chiefs — Coinpensation for affront — Fine. 

In the Garo Hills, ])ctty Macislralcs known as 
Laskars have jurisdiction to "raid compensation 
for any kind of affront committed in connection 
■with any ])ctty complaint, ('all'uar it tine, 
makes no difference. The Ilipdi Court has no 
jurisdiction to deal with the matter. Darsing 
i\akmn v. Emperor. 12 Cr. L. J. 10 : 

9 I. C. 114 : 13 C. L. j. 444. 

ASSAM LABOUR EMIGRATION ACT 
(VI of 1901). 

Charge of recruiting coolies from Agencij 

tracts prohibited b}j a Government Order — .ippli- 
cation of accused to summon loitncsses if vaxa- 
tious. 

\Vherc an accused charged with recruiting 
coolies from Agency tracts, applies to the 
Magistrate trying the case to summon as wit- 
nesses, to prove his defence, persons alleged to 
have been recruited, the application cannot be 
characterised as vexatious and refused on that 
ground. Lunmo of Mnhnlunmn v. Emperor. 

12 Cr. L. J. 566 : 
12 I. C. 654 : 1911 (2) M. W. N. 472. 

Em 'gration — Essentials. 

In order to conslilulc emigration Mithin tlie 
meaning of the Act all that is necessary is lliat 
(fl) the points of departure and destination 
should be as required by the Act, (6) that tlie 


ASSAM LABOUR EMIGRATION ACT. 

emigrant should be sixteen years of age or up- 
wards, and (c) tluat the emigrant is to labour 
for hire in a labour district otiicrwisc than as a 
domestic servant. Manik Bam Ahir v. Emperor 

18 Cr. L. J. 404 : 

38 I. C. 964 : 2 P. L. J. 91 : 1917 Pat. 89 : 

2 P. L. W. 357 : A. I. R. 1916 Pat. 133. 

S. 2 (1) (e) — Emigration — Intention of 

recruited person if material. 

There is nothing in section 2, sub-clause (c), to 
indicate or to show that in order to constitute 
emigration there must be personal intention 
present to tlie mind of the person recruited, 
when he is recruited, to go to a hiboiir district 
to work there for hire. Manik Bam Ahir v. 
Emperor. 18 Cr. L. J. 404 : 

38 I. C. 964 : 2 P. L. J. 91 : 1917 Pat. 89 : 

2 P. L. W. 357 : A. I. R. 1916 Pat. 133 

S. 2 (1) (c) — Emigration, definition of. 

Sub-clause (e) of srdj-scction (1) of section 2 
is merely dcscri]>tive of what emigration nury 
mean, and is intended to avoid rci)ctition in the 
main provisions of the Emigration Act of the 
various points of dc])arture and destination to 
and from which it was desired to restrict emigra- 
tion. This description or intcri)rctation has no 
concern with the miml of the emigrant or whe- 
ther the emigration was intcnt'onal on the part 
of the emigrant or otherwise. Manik Bam Ahir 
V. Emperor. 18 Cr. L. J. 404 : 

38 I. C. 964 : 2 P. L. J. 91 : 1917 Pat. 89 : 
2 P. L. W. 357 : A. I. R. 1916 Pat. 133. 

S. 164 — ‘Emigration’, meaning of— Off- 
ence — Convietion. 

F/inigration, to be emigration Mithin the mean- 
ing of the Act, must be emigration with the 
ide.a that the object to be attained or kept in 
view by the cmigrr.nt is arrival in a labour 
district and labouring there. Where the accused 
induced coolies to leave under a promise that 
they would be employed as domestic servants 
in C. but they were in fact taken to Assam to 
work in the labour districts and the accused 
were convicted under S. Kft : Held, that the 
conviction ■was bad, inasmuch as the coolies did 
not depart from S. with the object of proceeding 
to a labour district and labouring there, 
Manik Bam Ahir v. Emperor. 18 Cr. L. J. 284 : 

38 I. C. 316 : 1 P. L. J. 388 : 2 P. L. W. 355 : 

A. I. R. 1916 Pat. 151. 

S. 164 — Jurisdiction of Court mhcrc 

inducement to depart urns given — “Emigrate” 
meaning of. 

The accused induced L. to leave Cawnpore in 
order to go to Fiji to work. On the way they 
stopped at Arrah, and there the accused told L. 
that he ■would have to go to Sylhet and irlaccd 
him in a train in charge of a Sardar for the 
purpose of ultimately going to that place: Held, 
that as L was not induced to leave Cawnpore in 
order to go to labour at Sylhet, but in order to 
go to Fiji, no offence under S. IGl ■was 
committed at Cawnpore, that L. did not emigrate 
within the meaning of the Act from Cawnpore 
and ■was not induced to emigrate therefrom, that 
it was not until he arrived at Arrah that any 
attemjit was made to induce him to depart 
from that place for the puriiose of labouring for 
hire in Sylhet, and that the offence was com- 
mitted at Arrah, and the IMagistrate there had 
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jurisdiction to try the offence. Faiz Ali v. ■ 
Emperor. ‘ 11 Cr. L. J. 144 : 

4 I. C. 495 ; 37 Cal. 27. i 

S. 164 — Keeping houses for recruilivg j 

•Milhanl lieeuce — Assisting persons to emigrate. • 
person who, havinfi no licence or ccrtilical e, , 
kecp.s houses for jiuttinp; in rceruit.s, actively ■ 
assists them to emigrate in contravention of the 
])rovisions of the Act and kccjis a licensed re- ' 
cruitcr as a mere figure, is guilty of an offence . 
punishable under S. IG-l. ^laUahir Singh v. 
Emperor. 17 Cr. L. J. 511 : i 

36 I.C. 479 : 14 A. L.J. 784 ; A.I.R. 1916 All. 169. 

S. 164 — "Magistrate" vienning of — Ite- • 

patriatiou, order for, at cost of o:ciier of garden — 
Order made bt/ Sub-Deputy Magistrate, if legal — , 
Employer not ealled upon to shoic cause — Undue I 
influence or coercion, absence of. ' 

A Sub-Deputy Magistrate, not appointed by , 
the Local Government to jicrform the functions , 
of a Magistrate under the Act, acipiittcd certain 
persons of offences under S. Kit but at tbc * 
same time passed an order that the jiroprictor j 
of the garden for which the coolies were recruit- , 
cd should deposit the expenses of repatriation I 
of the coolies. There was nothing to show that ■ 
there had been any undue influence or coercion I 
and the employer was not called upon to show | 
cause as required hy S. 101, that the order i 
was a bad one : Held, that the order of repatria- 
tion at tlie cost of tlie employer was bad. 
Emperor v. llitu Chamar. 15 Cr. L. J. 195 : 

22 I. C. 979 : 18 C. W. N. 1143 : 

A. I. R. 1914 Cal. 615. 

S. 164 — Offence under, essentials — Inlcn- j 

Hon of 2 )crson recruited, if material. 1 

To constitute an offence under S. 10-t the j 
recruiter must have present to his mind in the | 
exercise of his powers the puqiosc for whicli he | 
xccruits, UI 2 ., emigration. It inaltcrs not that | 
the individual recruited intended to emigrate, j 
Manil: Earn Ahir v. Emperor. 18 Cr. L. J. 404 : 

38 I. C. 964 : 2 P. L. J. 91 : 1917 Pat. 89 : 

2 P. L. W. 357 : A. I. R. 1916 Pat. 133. I 


If an accused is running a ucniiling cdiu'eni 
for his own bcnclil, cither under (he guise of a 
licensed person or inik'iiendfuitly, v it bout hav- 
ing secured the necessary i)roteetion of a licence, 
he ought to be |)ro.sciuted and if convicted, 
j)unishcd according to law but if all that the 
accused is doing i--, for some remuneration, 
giving genuine assistance to a person authorised 
to carry on a rlej)ot and to recruit, he is not 
guilty of an offence under the .Act. Qasim .Hi 
V. Emperor. 17 Cr. L. J. 407 : 

35 I. C. 967 : 14 A. L. J. 1222 : 

A. I. R. 1916 All. 126. 

Ss. 220, 223 — Offence under S. 221 — 

Sanction for jnosecutiou . essentials of — Sanction 
to prosecute sereant — Proserution of master, leg(d- 
Ey of — Construetion of order granting sanction. 
The Health Olliccr of a Municipality ])urchascd 
a quantity of mustard oil from 1). of Oil Mill 
and found the same adulterated, and requested 
that sanction might be accorded for a prosecu- 
tion under S. 221. The Deputy Commissioner 
‘ .sanctioned itrosceution ’ of R who was the 
owner of the mill and the master of D was pro- 
secuted and convicted : Held, that the order of 
the Deputy Commissioner could not be construed 
as one granting permission for the prosecution of 
R and tbc conviction of R was consequent^', 
illegal. Eadha Kishan ■v. Chairman of Gauhati 
Municipality. 30 Cr. L. J. 12 : 

1121. C. 780:48 C. L. J. 293 : 
I. R. 1929 Cal. 45 : A. I. R. 1928 Cal. 357. 

ASSAULT 

See Penal Code, Ss. tMO to 3.58. 

ASSESSORS 

Sec also Cr. P. C. 1898, S. 309. 

Assessor not allowed to give independent 

op in ion — E ffccl. 

A trial is altogclber vitiated if the asse.ssors are 
not asked and arc ap])arcntly not allowed to 
give an independent o])inion on the case. 
Nujumuddi v. Emperor. 17 Cr. L. J. 497 : 

40 Cal. 163 : 15 I. C. 641. 


Ss. 164, 213 — Emigration and recruiting, 

difference — Charge for assisting emigration — 
Conviction for abetment of recruiting— Legality. 

The process of emigration is entirely different 
from the process of recruiting. Recruiting imist 
terminate before emigration begins. .An accused 
who is charged with having assisted in the 
emigration of coolies cannot be convicted of 
having abetted the illegal recruitment of the 
coolies. Ashita Eanjan Ease v. Emperor. 

29 Cr. L. J. 795 : 
111 I. C. 123 : 48 C. L. J. 92 : 32 C. W. N. 1062 : 
10 A. I. Cr. R. 572 : A. I. R. 1928 Cal. 339. 

Ss. 164, 213 — Offence under Ss. JGJ, 213, 

nature of. 

.An offence under S. IGt read with S. 213 is an 
offence relating to a summons case and S. 242- 
of the Cr. P. C. applies to the trial of such a 
case. I’ailure to comply with S. 242, Cr. P. C. 
is a ground for setting aside a trial. Ashita 
Eanjan Ease v. Emperor. 29 Cr. L.J. 795 : 

111 I. C. 123 : 48 C. L. J. 92 : 32 C. W. N. 1062 : 
10 A. I. Cr. R. 572 : A. I. R. 1928 Cal. 339. 

• S. 167 — Eecruiting coolies without 

t2 t.-ir 


Opinion of, how to be tahen — cross-e.rami- 

mition of assessors is contrary to law. 

The cross-e.xamination of the ji.sse.ssors is en- 
tirely contrary to law. S. 309 of the Code of 
Criminal Procedure gives the .Judge no power to 
(|ucstion the assessors until they have delivered 
their opinions orally iuid he has recorded such 
opinions. If there is anything ohscure in their 
verdicts, there is no objection to the .ludgc 
asking questions to clear iq) such obscurity ; but 
he is bound to allow the assessors to cxjjrcss 
their own opinions indcpcuflcntly in their own 
words on the whole case before interfering with 
them in any way or asking them tiny question 
whatever except “ what is your opinion,” 
Kajumuddi v. Emperor. 13 Cr. L. J. 497 : 

40 Cal. 163 : 15 I. C. 641. 

Person not summoned to act as assr.ssor 

acting as such — Trial with the aid of jirrson not 
summoned to art as assessor, legality of-Consli- 
lution of Court, defect in, whether mere irregulari- 
ty — .-Icruscd, xcant of objection by. 

The Sessions .Judge under S. Cr. P. C., 

bad requested the District Magistrate to 

c-tvrktvvtriTi itnrcnnc 
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^^■Ilen llic case wis taken nji, only one of those 
])ersons ■^^as j)H senl . 'J’hereiijiDn llie Sessions 
.fudge direelcd that, a scaieli slioidd be made :is 
to ^vhcUicr tlicrc was any one prcseTit in the 
precincts of the Court who was actiuainted witli 
linglisli and who could be rcuiuircd to act as 
an asse.ssor. The result of the search was that 
the Nazir of the Court was produced and Av.as 
directed by tlic .Judge to act as an assessor. 
The .Judge noted that no objection was raised to 
the coui'.sc taken b}’ hit7i : Held, that .as the 
Nazir was not a j)erson sununoned to act as .an 
assessor, and there was nothing to show that he 
was on the list of assessors aiul could have Ijccn 
sununoned, the trial was illegal ; Held, further, 
that in the eircuinstanecs tlie Court was notpro- 
perly constitulod and a defect of this kind was 
not a mere irregularity which could be cured Ijy 
S. .■'i.'JT, Cr. 1’. C. ; Held, aNo, that the fact that 
the a])pel1ant did not object to the Nazir's 
sitting .as an assessor -was immaterial. Qitceii- 
Empress v. Basiiruo, J."> IJom. aJ-I and A'/ng 
Emperor v. Jai/aram. JJom. .'} JJom. L. It. j 
2T-f referred to. Kind) Sindi v. Emperor. i 

S I. C. 874 : 13 O. C. 337. I 

ATTACHMENT j 

See Criminal Procedure Code, Ss. 87, i 
1-J a. ' 

ATTACHMENT OF PROPERTY 

Sec Criminal Procedure Code, S. 1-10. 

ATTEMPT 

To murder — Firing t:a) sliols. 

A person’s firing two shots .successively at an 
other person clearly shows murderous intent, i 
Ahmad Yar Khan v. Emperor. | 

5 I. C. 602 : 1 P. W. R. 1910 Cr. j 

ATTORNEY I 

.Ippearinn for plaintiff and defendant — ' 

Unprofessional conduct. 

,\n attorney who in the name of a firm of 
which he was the sole jiartncr appeared on 
behalf of the jilaintlff, also aiipcarcd in his OAvn 
])ersonal capacity for the defendants. Held. 
that he was guilty of contempt of Court and of 
improiier bcliaviour, and must be susjiendcd. 
In rc : Laiorencc Wilson. 8 Cr. L. J. 131 : 

8 C. L. J. 165 : 4 M. L. T. 153. 

ATTORNEY’S LIEN 

The lien docs not dcjicnd on actual posse.ssion 
of properly and is not liable to be defeated on 
the grounds that assignee of decree or attaching 
creditor had no cxiiress notice of c.vistcncc o"? 
the law. The fact of there being a fund in 
Court amounts to notice of its existence. 
Glndani Moideen Sahib v. Mohammad Oomcr 
Sahib. 131 I. C. 158 : 60 M. L. J. 133 : 

33 L. W. 430 ; I. R. 1931 Mad. 494. 

A. I. R. 1931 Mad. 183. 

AUTREFOIS ACQUIT 

Sec also Cr. P. C., S. -103. 

Acquittal under S. 1S2, Penal Code, if bar 

to trial under S. 500, Penal Code. 

An acquittal on a charge of giving false informa- 
tion to a public servant under S. 1S2 Penal 
Code, on the ground that the person to ’ whom 


BAIL. 

the information was given was not a puJdic 
servant, is not a bar, within the meaning of 
S. 40.3 of the [Cr. 1’. C. to a trial for de- 
famation in statement. Sharbehhan Gohain v. 
Emperor. 10 C. IV. N. .'518 ; .3 Cr. L. .1. .388, dis- 
tinguished. Bam Sewalc Lai v. Mancsinoar Singh. 

6 I. C. 352. 

Previous acquittal — Summons case — 

Process issued for offence including previous 
offence. 

Wlicrc a Magistrate issued proee.sscs against and 
summoned accused jiersons for one of several 
offences alleged against them and acquitted 
them of the offence for which they were sum- 
moned, no fresh j)roccsses could, in view of the 
])rovisions of S. 403, Cl. (1) of the Code of 
Criminal Procedure, be issued against them in 
respect of all the offences alleged against them 
on the previous occasion including the one for 
which they were sununoned and acquitted. 
Suresh Chandra Sinha v. Uanku Sadhulchan. 

2 C. L. J. 622. 

B 

BAIL 

See (i) Cr. P. C., 1808, Ss. 49G--a02. 

(ii) Crimin.al trial. 

English decisions, value of. 

In considering whether the bail .should be 
granted, English decisions arc not a .safe guide. 
Rajah Narcndra Lai Khan v. Emperor. 

9 Cr.L.J. 375 ; 
13 C. W. N. 43 : 36 Cal. 166 ; 1 1. C. 738. 

Surclif — Deposit of nionctj as bail — 

Court's poiocr to deal xcith monep — Bccoverij of fine 
out of it. 

Where a sum of money is deposited in Court 
by a surety as bail for the appearance of an 
accused person and the latter satisfies the con- 
ilitions of the bail, the Court has no further 
authority to deal Avith the amount of the deposit, 
but is bound to return it to the person avIio had 
made the dcjiosit. Consequently it cannot direct 
that the fine imposed upon the accused 
lierson on conviction be recovered out 
of the deposit. Baghunandan v. Emperor. 

26 Cr. L. J. 113 : 
83 I. C. 673 : 11 O. L. J. 296 : 
A. I. R. 1924 Oudh 396. 

High Court’s poxocr to grant — Serious 

offences, accused committed for — Exercise of 
poxver. 

The High Court can admit to bail a 
jicr.son committed on serious charges. 
But Avhcrc in a ease after an exhaustive 
cnijuiry the accused has been committed by a 
comjiclcnt Magistrate on grave and serious 
charges relating to non-bailable offences, 
it should not lightly enlarge him on 
bail. JMohi-xid-Din Lai ISadshah v. Emperor. 

40 Cr. L. J. 127 : 
178 I. C. 632 (2) : 40 P. L. R. 716 : 
11 R. L. 482 : A. I. R. 1938 Lah. 762. 

Forfeiture of bond on suicide of accused. 

Where an accused person commits suicide, the 
sureties arc not liable for the default of his 
appearance. The fact that the sureties did not 
take steins to prevent the accused from 
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BANI£ERS BOOKS EVIDENCE ACT, IS9I. 

coininilting suicide even lliough the 
])ossibility of liis doing so may have 
jiasscd through their minds, does nol 
amount to such neglect or default as to make 
them liable on the bond, f’ijiaraffhaviihi Kiiidit 
V. Emperor, 13 Cr. L. J. 684 : 

16 I. C. 332 : 1913 M. W. N. 77. 

Complaint of robhcrii againrd person 

claiming to be head of Mult in respect of Mull 
property — Bailable ioarrants to be issued. 

AVhere on n complaint made before a Magis- 
trate only two witnesses arc examined to ])rovc 
a ■ charge of robbery against the aeeusod, in 
respect of certain saman belonging to a mutt of 
which he claims to be the liead, the Court 
should issue against the accused bailable and 
not unbailable warrants. Marida Sidda Siva- 
mulu V. Emperor. 12 Cr. L. J. 430 : 

11 1. C. 314 : 1911 2 M. W. N. 452. 

BAIL BOND 


j BAR COUNCILS ACT, 1926. 

I Ss. 5,2 — ‘ Evid< n-e ' mroiii Oil • f — I’lo- 

I ccedings before Police Officer, no! fgo! /cecccd- 
j ings. 

j ‘ Evid<'nec ' in the .-\e! has the same inc.aning 
j as in tlie Evidence .Vet, and as evidence is nol 
I given before a Police Ollicer, proceedings before 
i Iiim arc not ‘ legal proceedings' as delincd in 
(that .Act. Stalcnienls made by poisons during 
I investigation to a Police Ollicer are not made on 
i oath ; they need not be sigiu'd : they need not 
be made in the presence of the accused ; and 
. they are not subject to cross-examination, i.e., 

I lliey lack many of the eharaeterislies of ‘ evi- 
dence.’ Tliey can only be used as evidence 
j within narrowly restricted limits. ,1. E. G. 

I Price V. Emperor. 3S Cr. L. J. 435 : 

, 167 I. C. 555 : 17 Lab. 593 : 38 P. L. R. 1042 : 
j 9 R. L. 515 : A. I. R. 1937 Lah. 160. 

S. 6 — Provisions of — Criminal Procedure 

! Code, u'hethcr eonfliet rvilli them. 


See. also Cr. P. C. Ss. 502, 514. 

Suicide by accused — Discharge of surety. 

When the accused commits suicide, the 
surety is discharged. Nrisingha Deb Chatterjec v. 
Emperor. 13 Cr. L. J. 592 : 

16 C. W. N. 550 : 15 I. C. 1008. 

BAILEE AND B.A.ILOR 

Sec Rtiilways Act. 

BAILMENT 

Sec (i) Pena! Code, 1800, S. 405. 

(»/) Railways Act. 

Bailed parting with iwsse.ssion xcith con- 
sent of bailor — Bailee's right to reclaim possession. 
One K. made over a quantity of ghee to P. for 
finding out whether the ghee was pure or adul- 
terated. While the glicc was in P’s custody, 
K. applied to the Chairman of the Municipality 
a.sking that the ghee might be taken in custody, 
by the Municipality and that if on chemical 
examination it was found to be adulterated, it 
might be destroyed. The Chairman forwarded 
the application to a Magistrate, who seized the 
ghee under S. 250 of the Bengal iMunicipal Act: 
Held, that (1) the petitioner, who was a mere 
bailee, having parted with possession of the ghee 
with the consent of the owner, could not claim 
it back, and (2) that the action of the Magistrate 
was ultra vires. Bam Chandra v. Bam Pratap. 

19 Cr. L. J. 220 : 
43 I. C. 796 : 4 P. L. W. 62 : 
A. I. R. 1918 Cal. 517(1). 

BANKERS BOOKS EVIDENCE ACT 
(XVm OF 1891). 

S. 5 — Legal proceedings — Proceedings 

before investigating officer — Police Officer’s right 
for inspection of Bank accounts. 

Proceedings before a Police OlTiccr in- 
vestigating an ofrcncc arc not legal proceed- 
ings within the meaning of S. 5. Therefore, 
where a Police OfTicer invc.stigating a charge 
under S. 420, Penal Code, against .a customer of 
a Bank asks for inspection of his accounts in the 
Bank, S. 5 docs not prevent the Police from 
inspection of the books of the Bank even with- 
out the order of a Court. A. E. G. Price v. 
Emperor. 38 Cr. L. J. 435 : 

167 I..C. 555 : 17 Lah. 593 : 38 P. L. R. 1042 : 

9 R. L. 515 : A. I. R. 1937 Lah. 160. 


The Bankers’ Books Evidence .Act is a Special 
•Act dealing with the subject-matter of bankem 
books, and being a .Special Act. the provisions of 
tbc Criminal Procedure Code, do nol, in any way, 
conlliet. A Bank lias, under S. 0, a statutory 
right to oliject to any order directing inspection 
to be given of their books thougli the order is 
one under .S. tU, Criminal Procedure Code. Tlie 
order must be deemed to have been made under 
S. (J, and where it is made without hearing the 
Bank, it is not binding on it. Central Bank of 
India, Lid. v. P. D. Shamdasani. 

AO Cf T T 207 • 

172 I. C. 684 : 39 Bom. L. R. 1187 : 

10 R. B. 291 : 1. L. R. 1938 Bom. 119 (S. B.) : 

A. I. R. 1938 Bom. 33. 

BAR COUNCILS ACT, 1926. 

S. 9 — Advocate, enrolment of— Buies of 

Sind Court. 

Rules by Sind Court — Application for enrol- 
ment as Advoc.ate — Necessity of degree or 
diploma. In the matter of Gopal Aiycr. 

158 1. C. 707 : 8 R. S. 54 : 

A. I. R. 1935 Sind 196. 

S. 10 — Advocate — Misconduct — Proce- 
dure. 

The procedure by which an .Advoc.ate of a 
Pligh Court to which the provisions of the Bar 
Councils Act have been applied by a Notification 
of the Governor-Gcncral-in-Council under S.l, 
sub-S. (3) of the Act, can be e.alled upon to 
answer for misconduct is governed by S. 10 and 
the following sections of the said .Act and not by 
the Letters P.atent. In the matter of a Vakil of 
Azamgarh. 29 Cr L. !• 998 ; 

112 I. C. 214 : 26 A. L. J. 1039 : 51 All. 76 : 

A. I. R. 1928 All. 439. 

S. 10— Complaint under-Persons en- 
titled to make — Communal remark by ?>Jnhamma- 
dan Counsil — Hindu Association's right to com- 
plain. 

Any person may complain to the Court as to 
the undesirability of ccrUiin remarks made liy a 
Counsel during the course of a tiial. Conse- 
quently, it has been held tliat a Hindu .Associa- 
tion can make a complaint to the Iligii Court 
for taking action, against a Muhamni.idan 
Counsel who is alleged to have made a certain 
communal rciimrk during the course of a trial. 
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BAR COUNCILS ACT, 1926. 

In re Mahomed .ifsiam. 37 Cr. L. J. 783 ; 

162 I. C. 919 : 1936 Cr. C. 487 : 8 R. S. 177 : 

A. I. R. 1936 Sind 49. 

S. IQ—Advocotc— Conviction «.v rcidcncc 

of viiscondnct — Misconduct not jirojcssional — 
JJiscipltnnrij action. 

Conviction of Advocate for criinitial oiTence i.s 
evidence of niisconduct — Cotirl can take dis- 
ciplinary action lltotijih niisconduct, is not. 
committed in liis professional capacity. ..-Idcorn/r- 
Gcncral of Bombaii v. Phiroz Pnstomji Bharachu. 
157 I. C. 428 ; 42 L. W. 480 : 69 M. L. J. 431 : 
37 Bom. L. R. 722 : 39 C. VV. N. 1281 : 

1935 A. L. J. 1092 : 59 Bom. 676 : 
1935 O. L. R. 517 ; 1935 A- L. R. 870 : 
1935 O. VV. N. 964 : 1 B. R. 828 ; 
1935 M. VV. N. 913 : 8 R. P. C. 33 : 

A. I. R. 1935 P. C. 168. 

S. 10 — Dnti) of High Court to ufer to or 

consult Bar Coitncii. 

Under S, 10 of the Bar Councils .Vet, tlic 
Court, unless it summarily rejects a coriijiiaint 
ajiainst a legal praclitioiicr for misconduct, must 
refer the case for inquiry, or. after consultation 
with the Bar Council refer it to the Court of the 
District Judge. In the matter of a Calni of 
Azamgarh. 25 Cr. L. J. 998 : 

112 I. C. 214 : 26 A. L. J. 1039 : 51 All. 76 : 

A. I. R. 1928 All. 439. 

S. 10 — Professional miseonduct — Idvo- 

catc engaged to file suit presenting plaint through 
nnregistered clerk — Clerk not filing suit — Advocate 
not ascertaining xehether plaint ~<vas filed — Dispute 
compromised behveen jnirlies— Advocate gett'ng 
ref und for unused stamps but not relurning that 
money to client and also failing to account for 
money taken far other expenses — .Idvoeatc held 
guilty of gross niisconduct. 

An Advocate who was engaged to file a suit, 
had employed an unregistered clerk to 
help him and the plaint in the suit Avas handed 
over to him for being lilcd. The client had 
given the Advocate certain moneys to cover his 
fees, stamps and other incidental exi)cnscs. The 
clerk, however, failed to tile the suit and the 
Advocate did not take care to ascertain that the 
suit was filed and thus allowed his clerk to cticat 
his client. The dispute was subse(]ucntly com- 
promised between the jjarlies and it was agreed 
that the suit .should be wiUidraAvn. The Advo- 
cate subsequently applied for the refund of the 
unused stamps purchased for the suit but failed 
to return the money to his client and also failed 
to account for the money he had taken for other 
incidental expenses : Ileld, that the conduct 
of the Advocate amounted to gross misconduct. 
In the matter of a Barristcr-al-Law. 

40 Cr. L. J. 53 (S. B.) : 
178 I. C. 398 : 11 Rang. 228 (S. B.) : 

A. I. R. 1938 Rang. 423. 

S. 10. — Misconduct, meaning of. 

The words ‘professional or other misconduct’ 
in S. 10 (1), should be read in their plain and 
natural meaning. Legislature intended to con- 
fer on the Court jurisdiction to lake aclion in 
all cases of misconduct, misconduct in a pro- 
fessional or other capacity. But a discretion is 


BAR COUNCILS AdT, 1926. 

left to Court to take aclion in suitable cases 
only. In (he matter of an Advocate. 

37 Cr. L. J. 534 : 
162 I. C. 170 : 40 C. W. N. 366 : 
63 Cal. 867 : 8 R. C. 575 : 
A. I. R. 1936 Cal. 158. 

S. 10 — Complaint — Summary dismissal. 

Under S. 10 Court .should not dismiss complaint 
.summarily, unless satisfied that even if state- 
ments in complaint arc true, there would be no 
case for talcing aclion. liamkrishna Bhai 
Thaktir v. J. J). Davar. 

138 I. C. 543 : 34 Bom. L. R. 443 : 
I. R. 1932 Bom. 401 ; A. I. R. 1932 Bom. 199. 

S. 10 (1). — 3Iisconduel jollier than pro- 
fessional, liability for. 

An Advocate or Pleader is punishable in his 
profc.ssion.al cap:icity for Jiiiseonduet other than 
])rofe.ssional miseonduct, Uach ease should be 
dealt will) according to the circumstances. 
In re : Pleader. 

145 I. C. 847 : 1933 A. L. J. 251 : 
55 All. 148 : 6 R. A. 171 : 
A. I. R. 1933 All. 224. 

— Ss. 10 (2), 12 — Advocate — Conviction 

for perjury — High Court's poiccr to go into ques- 
tion of guilt. 

When an .Vdvocatc is conviclcd of perjury’, 
and proceedings arc taken against him under 
S. 12, High Court has no jurisdiction to decide 
<iucslinn wlielher he is guilty of the offence or 
not. But it can look into the nature of the 
offence to consider the ])roj)riely of the order 
or the measure of the disciplinary sentence. 
In the matter of Ganpal Bahai. 

32 Cr. L. J. 625. 
181 I. C. 67 : 8 O. W. N. 267 : 
I. R. 1931 Oudh 179: 
A. I. R. 1931 Oudh 161. 

• S. 12 — Misconduct — Enquiry. 

Case of misconduct against an Advocate under 
the Bar Councils Act must j)roceed on an inquirj'. 
In the matter of Ganpal Bahai. 

32 Cr. L. J. 625 : 
131 I. C. 67 : 8 O W. N. 267 : 
I. R. 1931 Oudh 179 : 
A. I. R. 1931 Oudh 161. 

S. 12 — Charge agasnsf advocate involving 

criminal ojfence — Procedure. 

Charge against Advocate involving criminal 
offence. No jirivate complaint is necessary. 
Inquiry for misconduct before prosecution is 
improper and may have .serious consequences. 
In the matter of S. V'cnkalachariar. 

32 Cr. L. J. 1085 : 
134 I. C. 33 : 61 M. L. J. 148 : 
54 Mad. 857 : I. R. 1931 Mad. 785 : 

A. I. R. 1932 Mad. 131, 

S. 12. — Finding regarding moral delin- 
quency not clear — Procedure. 

Finding of Tribunal not clear as to question of 
moral delinquency — Case should be sent back 
to Tribunal, In the matter of an Advocate. 

36 Cr. L. J. 1130 : 
157 I, C. 374 : 62 Cal. 158 : 
8 R. C. 98 : A. I. R. 1935 Cal. 484. 
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BAR COUNCILS ACT, 1926. 

S. 12 — Tribunal not unanimous — ^Pnri'ers 

of High Court. 

iMinute.s of Tribunal not unanimous. Hiph 
Court can consider even opinion of minority. 
In the matter of S. Vcnhatachnriar. 

32 Cr. L. J. 1085 : . 
134 I. C. 33 : 34 L. \V. 19 : i 
61 M. L. J. 148 : 54 Mad. 857 : 

I. R. 1931 Mad. 785 : | 
A. I. R. 1932 Mad. 131. | 

S. 12. — Perjurg hij Counsel, gravitg of. 

' Perjury is an offence, the gravity of which can- , 
not be minimised, especially when committed by I 
a member of the Bar who knows its fidl import. | 
At the same time it has many degrees of gra\ity i 
and there may be several factors which may | 
have the effect of extenuating the gnavity of the | 
offence. In the matter of Gnnpat Sahai. 

32 Cr. L. I. 625 : 
131 I. C. 67 : 8 O. W. N. 267 : 

I. R. 1931 Oudh 179 : 
A. I. R. 1931 Oudh 161. 

. S. 12 — Tribunal's opinion, 'vcight of. 

^Vitnesses examined by Tribunal. Question of 
appreciation of evidence. Higli Court would . 
attach great weight to opinion of Tribunal. 
In the matter of S. Venhataehnriar. 

32 Cr. L. J. 1085 : I 
134 I. C. 33 : 34 L. W. 19 : 
61 M. L. J. 148 : 54 Mad. 857 : 

I. R. 1931 Mad. 785 ; 
A. I. R. 1932 Mad. 131. 

S. 12 (1) — Pules under — Special 

.jurisdietion conferred on District Jttdgc — Dclcga- 
tion of autharitu to others — Icgalitg. 

\VIierc a special jurisdietion is conferred upon 
a District .ludge, the exercise of that jurisdietion 
by others, upon whom it has not been conferred, 
is barred. Where, therefore, a complaint .against 
an Advocate is referred for inquiry to the 
District Court under the rules made 
under S. 12 (1), lie cannot delegate it to one of I 
his assistants. In the matter of a liar-at-Lam. 

38 Cr. L. J. 664 (a) : 
168 I. C. 992 : 9 R. S. 251 (1) : 
A. I. R. 1937 Sind 98. 

S. 12 (5) — Proceedings — Costs. 

Proceedings after Act relating to misconduct 
prior to .Act. Costs can be ordered against the 
Advocate. In the matter of S. Vcnkatachatiar. 

32 Cr. L. J. 1085 : 
134 I. C. 33 : 34 L. W. 19 : 
61 M. L. J. 148 : 54 Mad. 857 : 

I. R. 1931 Mad. 785 : 
A. I. R. 1932 Mad. 131. 

S. 12 (6) — High Court's pomcr of rcvicio, 

nature of. 

The iiowcr of review conferred upon High 
Courts uner Sub-S. ((i) of S, 12 cannot be ex- 
tended to an order passed under S. -11 of the 
Ix'gal Pr.iclitioncrs’ Act. In re : Mohammad 
Yusuf Husain Khan. 35 Cr. L. J. 678 : 

148 I. C. 299 : 11 O. W. N. 368 : 

6 R. O. 401 (F. B.) : A. 1. R. 1934 Oudh 140. 

S. 15 (6) — Piiles under — .Ulvocatc of 

one High Court -.vhen ma;/ appear in another 
High Court — Grounds on tchich permission In be 
granted slated. 

The Chief .lust ice is to use the judicial 
disen'tion in permitting appearance of Advocate j 
of another High Court. Good reason must be 


BENCH OF MAGISTR.ATES. 

shown for the exercise of the di^cr- lioii and 
the permission is not to lie granted on mere 
application. The right of an Advocate of any 
particular Bar to a]ipe:!r in other High Court's 
docs not exist as a matter of right. The Chief 
.Tustiec will apidy his mind to the cireum.slanecs 
of the application. One of the good rc.asons 
is that the .Advocate for whom permission is 
sought to ajipear has. from the very beginning, 
in the lower Court, made a comi)lctc study of 
the e.ase and is familiar with its details. Or it 
may ajipcar that the litigant has his normal 
residence and carries on his normal business in 
another province .and habitually consults a 
lawyer of that other province who is fan\iliaT 
with his business : and in such eireumstanees, 
again it is reasonable that the .Advocate should 
he allowe<l to apjiear. A third eireumst.anee 
m.ay he the great magnitude of a ease, the fact 
that it raises some extremely new and important 
questions of principle and of the jurisdiction 
of the Court, in which ease again it may be 
right and ])roper that one of the more" dis- 
tinguished Advocates in India shoidd be 
admitted to argue the ease. But the position 
of the aeeused ns the Acting Chief Manager 
of a big and important estate is no good reason 
and the mere fact that the proceedings are in 
respect of contempt of Court is also not sulll- 
eient for granting permission. In the matter of 
Pandit Girindra Mohan Mishra. 

38 Cr. L. J. 392;. 

Cr. Cas. 663 : 1. L. R. 1936 Nag. 99 : 

9 R. N. 186. 

BAR TO FRESH TRIAL 

See Cr. P. C. 1898, S. 402. 

BAR TO PROSECUTION 

See (?) Cr. P. C. 1898. S. 40;i, 

(?■?■) Criminal Trial. 

BARRISTER 

See (?') .Advocate. 

(?■?■) Legal Practitioner. 

{Hi) I.cgal Practitioners’ ?Vel. 

English Parris'er enrolled as Advocate of 

High Court becomes subjeet to its disciplinarg 
jurisdietion. 

A member of the English Bar who is enrolled 
and admitted as an .Atlvoeatc of the Allahahad 
High Court becomes therciqion subjeet to its 
disciplinary' jurisdietion. The High Court has, 
therefore, power to si?sj)cnd him from ])raetiee 
in that Court. In re : S. D. Sarbadhicari/. 

5 Cr. L. J. 57 : 
I. L. R. 29 All. 95 ; 17 M. L. J. 74 : 

9 Bom. L. R. 9 :5 C. L. J. 130 : 
11 C. W. N. 230 : 13 Bur. L. R. 10. 

BENCH OF MAGISTRATES 

See also Cr. P. C. 1898, Ss. 1.1, IG, etc. 

Differenec of opinion betrcecn Magistrates 

— . ircused, if .should be acquitted in appeal. 

It is not iiossiblc to lay tlonii as a general 
rule that in ease of difference of f)pinion bet- 
ween two Maglst rates eonqiosing a Bench, the 
aeeused shoidd be .'icipi itled in aiqu'al. although 
the fact that one of the two trying .Magistrates 
is in favour of aeiiuittal is a very imjiort.'inl 
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BENGAL CRIMINAL LAW AMENDMENT 
ACT, 1930. 

tliereforc, the permission of the Collector to com- 
mence prosecution is not necessary for such an 
offence. Sashi Bliitsati Dc Sarhar v. Ful Khan. 

41 Cr. L. J. 951 : 
190 1. C. 448 : 44 C. W. N. 763 : 
I. L. R. 1940 (2) Cal. 158 ; 13 R. C. 186 ; 

A. I. R. 1940 Cal. 454. 


iSiiiNtiAJL. CKIMiWAL LAW AhlENDMENT 
ACT, 1930. 

-S. 2 (1). 


Order not reviewed within time required hy 
law — Order, is not in force beyond the period^. 
Disobedience after the period— Conviction is 
not legal. Hiramwhj lilioiviml: v. ICmpcror. 

37 Cr. L. J. 377 : 
160 I. C. 743 : 8 R. C. 452 : 


BENGAL ALLUVIAL LANDS ACT 
(V OF 1920) 

Collector’s order for sale of huts erected on 

char land — Jtcoision. 

An order jiasscd by a Sub-Divisional Officer 
under the Bengal Alluvial Lands Act, directing 
certain huts erected on disputed char land to be 
sold and the sale proceeds to be credited to the 
treasury cannot he revised by the High Court 
in the exercise of its criminal jurisdiction, such 
an order being an executive and not a judicial 
one. Osman Munshi v. Kadcr Pramanicl:. 

31 Cr. L. J. 441 : 
122 I. C. 640 : 33 C. W. N. 836 : 
57 Cal. 282 ; A. I. R. 1929 Cal. 76S. 


A. I. R. 1936 Cal. 16. 

S. 2 (1) (/) as amended. 

Local Government is sole Judge as to reasons 
for detention. Pramila Gupta v. 11'. S. lloph/ns. 

33 Cr. L. J. 609 : 
138 I. C. 358 : 36 C. W. N. 609 : 
1932 Cr. C. 460 : 59 Cal. 1440 : 
I. R. 1932 Cal. 955 : A. I. R. 1932 Cal. 470. 

S. 3 (2) — llcfcrcncc. compctcnciiof. 

A reference under .S. ;5 (2) is not incompelent 
simply becatisc the records were submitted t)y 
the District M.agislratc and not by the Commis- 
sioners. Prodtjot Kumar liluillaeharji/a \-. 
Emperor. 33 Cr. L. T. 837 : 

140 I. C. SO : I. R. 1932 Cal. 673 : 

A. I. R. 1933 Cal. 1. 


BENGAL CfflLDREN ACT, 1922. 

S. 20 — Child undefended — LegaliUj of 

trial. 

Where the attendance of parent or guardian 
of a child of twelve years is not secured and 
the child i.s consequently undefended, the trial 
so held is illegal and the conviction of the 
child bad. Asicini Kumar Bose v. Emperor. 

32 Cr.L.J. 1020: 
133 I. C. 334 : 35 C. W. N. 289 : 
58 CaE 951 : 1. R. 1931 Cal. 686 : 

A. I. R. 1931 Cal. 522. 

S. 40 — Ahsenec of evidence shoxoing ciis- 

iodtj, etc. — Conviction, legalili/ of. 

The question whether a person has the cu.stody 
of another within the meaning of S. 40, is pure- 
ly a question of fact, and no question of lawliil 
custody or legal custod}' arises. But where in 
a case, there is no evidence whatever to cstab- 
li.sh that the custody, charge or care of the 
child alleged to have been ill-treated was 
with the person convicted under S. 40, the ele- 
ments of an offence under S. 40 are not estab- 
lished, and the conviction and sentence are not 
maintainable. Bhagxaati Dasi v. Emperor. 

39 Cr. L. J. 974 ; 
177 I. C. 943 : 42 C. W. N. 993 : 11 R. C. 302 : 

A. I. R. 1938 Cal. 638. 

BENGAL CRIMINAL LAV/ AMEND- 
MENT ACT, 1930. 

^Act is not ultra vires of the Legislature. 

Jitendra Nath v. Chief Secretary of tlic Bengal 
Gorcriment. 34 Cr. L. J. 245 ; 

141 1. C. 866 : 36 C. W. N. 1088 : 60 Cal. 364 : 
I. L. R. 1933 Cal. 198 : A. I. R. 1932 Cal. 753. 
Not ultra vires. 

The Bengal Criminal Law Amendment Act, 
19.10, is not xdtra vires of the Bengal Legislature 
under S. 80.;\. (4), Government of India Act. 
Pramila Gupta v. 11'. S. Ilnphijns. 

' 33 Cr. L. J. 609 : 
138 I. C. 358 : 35 C. W. N. 669 : 
1932 Cr. C. 460 : 59 Cal. 140 : 
I. R. 1932 Cal. 455 : A. I. R. 1932 Cal. 470. 


S. 3 (2) — Diligence required — ,Tudgc. 

Under S. .1 (2), the Loc.al Government is the 
.sole .Judge of the due diligence required by (he 
.section, .-inanta Kumar Chakravarlq v. Emperor, 

37 Cr. L. J. 922 ; 

164 1. C. 285 : 62 Cal. 1041 : 

40 C. W. N. 255 : 9 R. C. 186. 
S. 3 (2) — Judgment, form of. 

There can be only one single judgment embody- 
ing the findings and views of the Commissioners 
wiio compose the tribunal. Prodyut Kumar 
Bhattacharjqa v. Emperor. 33 Cr L. J. 837 ; 

140 I. C. 80 : 1. R. 1932 Cal. 673 : 

A. I. R. 1933 Cal. 1. 

S. 6 — Charge of abetment — Prk'ate. order 

— Conviction. 

Accused charged with aiding and abetting 
detemic in contravention of order — Order not 
served on him : Held, order being jjrivalc order 
and not serv'cd on him, accused could not be 
convicted of contravention. Ilcm Chandra 
Chongdar v. Emperor. 37 Cr. L. J. 69 : 

159 I. C. 31 : 40 C. W. N. 64 : 8 R. C. 296 : 

A. I. R. 1935 Cal. 6S1 : 

S. 6 — Sentence. 

Attempt by one of the conspirators to fire at 
Governor with intent to murder : Held, scntejicc 
of death was proper. Emperor v. Bhoxvani 
Prasad Bhattacherji. 36 Cr. L. J. 1275 ; 

157 I. C. 1070 : 39 C. W- N. 334 : 62 C.nl. 433 : 

8 R. C. 153 (S. B.) : A. I. R. 1935 Cal. 561. 
S. 6 — Construction of. 

The Act being a penal enactment, has to be 
construed strictly. Emperor v. Bhoxvani Prasad 
Bhattacharji. 36 Cr. L. J. 1275 : 

157 I. C. 1070 : 39 C. W. N. 334 : 62 Cal. 433 : 

8 R. C. 153 (S. B.) : A. I. R. 1935 Cal. 561. 

S. 6. — Conspiracy — member only aiding 

— Sentew'e, 

Where n mendjcr of (he conspiracy only aids 
other members who actually at teinjit to murder, 
and docs not lake a part under it, a .sentence t)! 
death ciinnol he ()assed on him under the Act, 
Emperor v. Blu/xcani Prasad. 36 Cr. L. J. 1275 : 

157 I. C. 1070 ; 39 C. W. N. 334 : 62 Cal. 433 : 

8 R. C. 153 (.S. B.) : A. I. R. 1935 Cal. 561. 



91 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


92 


BENGAL DISORDERLY HOUSES ACT, 1906. 

S. 6 (2) — KoUficatioii under S. G (2)— 

Opinion of the Local Government, reeited therein — 
Presumption under S. 114 (c), Evidence Act— 
Omnia iiraesumenUtr rile esse acta. 

It is not necessarj' to call any •witness to prove 
that the Government had formed the opinion 
recited in a Government Notification under 
S. C (2). Upon the proof that the notification 
referred to in S. 0 (2), was duly authenticated 
within the meaning of S. 49 of the Government 
of India Act and signed by the Additional 
Secretary to the Government of Bengal, the 
Court is entitled to iiresume that judieial and 
ofiicial acts have been regularlj’ performed, by 
reason of the provisions of S. 114, illus. (c) of the 
Evidence Act, and the maxim omnia pracsitmcn- 
tur rite esse acta, and the recital in the Notifica- 
tion tliat sucli and such was the opinion of 
Government comes within the ambit of these 
provisions. Ananta Kumar Chahravarfy v. 
Emperor. 37 Cr. L. J. 922 : 

164 I. C. 285 : 62 Cal. 1041 : 40 C. W. N. 255 : 

9 R. C. 186 : 

BENGAL CRUELTY TO ANIMALS 
ACT (I OF 1920). 

S. 6 — Accused prosecuted for performing 

phuka — Charge not established — Conviction for 
being oroner of animal upon mhich phuka was per~ 
formed xohilc in his possession, legality of. 

Accused charged under S. 0, for performing 
phuka on a milch-buffalo, cannot be convicted 
for being the owner of the animal on wliich the 
phuka was performed while in his possession, 
when there is no such allegation and the trial 
has not proceeded on any such footing. (In the 
interest of justice new trial was ordered). 
Daragali Miah v. Emperor. 41 Cr. L. J. 736 : 

189 I. C. 369 : 44 C. W. N. 398 : 
71 C. L. J. 179 : 13 R. C. Ill : 
A. I. R. 1940 Cal. 328. 

BENGAL DISORDERLY HOUSES ACT 
(III OF 1906 B. C.) 

S. 2 — Necessary ingredients of offence — 

Brothel, xvhat — Dancing girls singing obscene 
songs. 

In order to bring a case under S. 2, it must be 
shown, (1) that tlie house is in the vicinitj^ of 
an educixtional institution or a boarding hotisc, 
hostel or mess, and (2) tliat it is u.scd as a brotlicl 
for the purpose of hubitiial prostitution or is 
used by disorderly persons of any description. 
IVhere a house is occupied by a male and the 
members of liis family, two of tlie members 
being dancing girls, who are kept mistresses of 
gentlemen and who sing songs sometimes of an 
obscene nature : Held, that the hoxisc can be 
said to be used as a brothel or for the pur- 
pose of habitual prostitution. Kokil v. Emjicror. 

6 Cr. L. J. 423 ; 
6 C. L. J. 710. 

;S._2 (2) — Offcncccr — Trial. 

A conviction \mder S. 2 (2) can only be had 
upon regular trial and on proof of the ingre- 
dients of an offence under the section. Munshi 
Mian v. Emperor. 30 Cr. L. J. 517 : 

115 I. C. 690 : 1. R. 1929 Pat. 242 : 
10 P. L. 523 : A. I. R. 1929 Pat. 408. 

-S. 2 (2 ) — Oioning house used by prosti- 
tutes Offence nature of Procedure- for 

trial. 


BENGAL EMBANKMENT ACT, 1882. 

S. 2 (2) creates an offence within the defini- 
tion of S. 4 (o) of the Code of Criminal Proce- 
dure and under S. 5 of that Code the offence is 
triable according to the provisions of that Code. 
The trial must, therefore, be held in accordance 
Avitli S. 244 of the Code. Mtinshi Mian v. 
Emperor. 30 Cr. L. J. 517 : 

115 I. C. 690 : I. R. 1929 Pat. 242 : 
10 P. L. J. 523 ; A. I. R. 1929 Pat. 404. 

S. 2 (2). — Prostitute living en-famille, if 

disorderly person. 

If a prostitute lives Avith a man cn-famillc she 
is not necessarily disorderly person Avithin 
meaning of Act. Munshi Mian v. Emperor. 

30 Cr. L. J. 517 : 
115 I. C. 690 : I. R. 1929 Pat. 242 : 
10 P. L. J. 523 : A. I. R. 1929 Pat. 406. 

BENGAL EMBANKMENT ACT 
(II of 1882) 

Cases under Act to be heard by experienc- 
ed Magistrates. 

Cases under the Bengal Embankment Act, 
ought preferably to be heard by experienced 
Magistrates. Kamcslnoar Singh Bahadur of 
Darbhanga v. Emperor. 37 Cr. L. J. 875 : 

163 I. C. 965 : 17 P. L. T. 412 : 2 B. R. 688 : 

9 R. P. 74 : 1936 Cr. C. 660 : 
A. I. R. 1936 Pat. 413. 

Object of. 

The Act is largely composed of pro\dsions 
designed for the maintenance of the status quo 
and to prcA'ent interference thereAvilli except 
by con\petent persons or under competent 
adA'iee and sanction. Itamadhikari Singh v. 
Emjmor. 38 Cr. L. J. 266 : 

166 I. C. 699 : 9 R. P. 337 : 3 B. R. 214 : 

A. I. R. 1937 Pat. 14 

S. 6. — ‘Existing etnbankment,’ meaning 

of- 

An “existing embankment” in S. G of the 
Embankment Act means an embankment exist- 
ing at the date AA'hen the addition is made and 
not an embankment AA’hich existed at the date 
of notification under S. G. • Lakshim Kantc 
IJazrah a% Emperor. 20 Cr. L. J. 333 : 

50 I. C. 669 : 29 C. L. T. 328 : 
23 C. W. N. 572 : 46 Cal. 825 : 
A. I. R. 1919 Cal. 669. 

S. 6 . — Nature of. 

The last clause of S. G of the Embankment 
Act is directorj' and not mandatorj'. Lakshmi 
Kanta Hazrah y. Emperor. 

20 Cr. L. J. 333 : 
SO I. C. 669 : 29 C. L. J. 328 : 
23 C. W. N. 572 : 46 Cal. 825 : 
A. I. R. 1919 Cal. 669. 

^ S. 6. 

Notification under last para of S. G is directory 
and not mandatorjr. Damodar Narayan 
Chemdlmry a\ Emperor. 34 Cr. L. J. 275 : 

142 I C. 35 : 13 P. L. J. 652 : 
I. R. 1933 Pat. 108 : A. I. R. 1933 Pat. 40. 

Ss. 6, 76 (b) — Publication of notification 

under S. G, relating to provisions of S. 76 (b ) — 
Presumption under S. 114, els. (c) and (f), 
Evidence Act, reliance on. 

To proAm the local publication of a notification 
under S. G, after an inlerA’al of time exceeding 
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BENGAL EMBANKMENT ACT, 1882. 

'2~) years, the Crown can he penniUed to rely ■ 
on the ])rcsinnpHon under S. ll-t, els. (f) and (/), ■ 
Evidence Act, namely, that jiulieial and , 
ollielal aels have been regularly performed and ; 
the common course of business has been followed 
in particular eases. Ilamadhxkari Singh v, j 
Emjicror. 38 Cr. L. J. 266 ; i 

166 I. C. 699 : 9 R. P. 337 : 3 B. R. 214 : 

A. I. R. 1937 Pat. 14. 

Ss. 6, 80 — Nature of. ' 

The latter part of S. 0 and S. SO, Bengal 
Embankment Act, relating to publication of 
the notification are directory and not manda- 
tory. Supill. tO Item, of L. A., JIcngal v. 
Jlarahali Bistvas. 32 Cr. L. J- 813 : ■ 

131 1. C. 859 : 35 C. W. N. 163 : i 
58 Cal. 874 ; I. R. 1931 Cal. 507 : ' 
A. I. R. 1931 Cal. 435. 

S. 23 and Ch. IX — Bcng. Tcitancxj Act, 

effect of. ! 

The general provisions contained in S. 2.T , 
and in that part of Chajitcr IX of the Bengal 
Tenancy Act which deals with “improvement” 
cannot be said to have repealed the Embank- ' 
ment Act. The princi])le applicable in a ease 
like this is gencraUa spccialihiis non dcrogaut. 
Lakslii Kalita Ilazrah v. Emperor. 

20 Cr. L. J. 333 : 
50 I. C. 669:29 C. L. 1.328: 
23 C. W. N. 572 : 46 Cal. 825 : 

A. I. R. 1919 Cal. 669. : 


BENGAL EMBAMvMENT ACT. 1SS2. 

S. 76 (b ). — Convictiun uathr S. 71) (im- 
proper order. 

The order eontcnijilalcd in tiie ea-e of pei-Mins 
erecting new emb:mkment is otic direct ini; them 
to demolish .so miieli of tlie emliankment as is 
new and to remove so much of the new earth as 
is addition to existing cmbanknienl tints restor- 
ing the loetdity as nearly as possible to its 
.<:tatus quo ante and not to convict them under 
S. 7(5 (6). Itamadhikm i v. Emperor. 

38 Cr. L. J. 266 : 
166 I. C. 699 : 9 R. P. 337 : 
3 B. R. 214 : A. I. R. 1937 Pat. 14. 

S. 76 (b). —E.ri.'iliiig embankment, 

-.chat ix — Repoirx- Pcriiii.s.sioii. neeessilijof. 
Existing embankment in S. 7(5 (lA, means the 
embanktnent as it exi.steil at the date when the 
additions were made, tind ])crmission of the 
Collector is neee.ssary even for repairs if they 
involve atldilions. llaltt Naik \-. Emperor. 

34 Cr. L. J. 195 : 

141 I. C. 647 : 56 C. L. J. 15 : 
36 C. W. N. 877 : 60 Cal. 131 : 

I. R. 1933 Cal. 159 (2) ; 
A. I. R. 1933 Cal. 3. 

S. 76 (b) — E.rixling embankment what is. 

“Existing embankment” ks one existing at 
lime of arlditions. Damodar Naraijaii Chaudhtmj 
V. Emperor. 34' Cr. L. J. 275 : 

142 I. C. 35 : 13 P. L. T. 652 : 
I. R. 1933 Pat. 108 : A. I. R. 1933 Pat. 40. 


S.76 — Offence — Additions to embank- 

ment. 

Section 70 itrohibits not onl}' the construction 
of new bundhs but also additions to old bundhs 
.so as to obstruct the flow of water. Divarka 
Nath V. Emperor. 7 Cr. L. J. 185 ; 

12 C. W. N. 344 : 7 C. L. J. 239. 

Ss. 76, 91 — Erection of dam across 

channel — Impediment to river and embankment 
and diversion of water from ehannel — 
offenee. 

A person cannot be convicted under S. 70 («) 
for cjiusing impediment to a river which is 
under the operatJon of the Bengal Canal Act, 
1801. The accused was convicted under S. 70 
for having creeled a dam across a khal and 
thereby to have (1) imiredcd a river, (2) inter- 
fered with a public embanknient in the khal 
and .fi) to have diverted the water from the 
khal. The river was one to which the Canal 
Act applied : Held, that the accused could 
not be convicted for impeding the river though 
he could be convicted on the remaining hc.ads 
of the charge. Hem Chandra Naskar v. Emperor. 

30 Cr. L. J. 914 : 

118-1. C. 355 : 33 C. W. N. 88 : 

I. R. 1929 Cal. 643. 


S. 76 (b) — Making sluice in bandh. 

Making sluice in Bandh is an offence. Damodar 
Narayan Chaudhury v. Emperor. 

34 Cr. L. J. 275 : 
142 I. C. 35 : 13 P. L. T. 652 : 
I. R. 1933 Pat. 108 : A. I. R. 1933 Pal. 40. 

-S. 76 (b). — Lease granting permission to 


S. 76 (rt) and (b) — Proviso — Omission 

to take, sanction of Collector for addition to anbank- 
meut. 

There is no such proviso attached to S. 70 (6) 
as is attached to .S. 70 {a). The only 

offence contemplated by clause (6) is that of 
omitting to obtain sanction of the Collector in 
making any addition to an cxi.sting embank- 
ment within the prohibitory area) llama Nath v. 
Emperor. 12 Cr. L. J. 65 : 

9 1. C. 360 : 13 C. L. J. 333 : 28 Cal. 413. 


1 add to embankment — Operation of section. 

I S. 70, (6) will even supersede the stipulation 
j in the lease of a prior date gnmling permission 
to the accused to add to or erect embankments, 

, Lakshnii Kanta Ilazrah v. Emperor. 

20 Cr. L. J. 333 : 

1 50 I. C. 669 : 29 C. L. J. 328 ; 

23 C. W. N. 572 : 46 Cal. 825 : 
, A. I. R. 1929 Cal. 669. 

' Ss. 76 (b), 3. — River, whether watcr- 

I course — Diversion or obstruction of river — 

Application of section. 

The definition of “water-course” in the .Act 
includes a line of drainage, weir, culvert, piiie 
or other channel, whether natural or artificial, 
for the passage of wjilcr. The definition is not 
exhaustive. It only mention.s certain items by 
the word “includes.” In ordinary language, 
every river is a water cour.se. Therefore S. 70 
(&) of the Act clearly applies in a case in which 
there has been a diversion or ob.slruelion of a 
river. Pasuputi Karmakar v. Emperor. 

> 40 Cr. L. J. 808 : 

183 1. C. 470 : 1. L. R. 1939 (1) Cal. 334 : 

42 C. W. N. 391 : 
12 R. C. 162 : A. I. R. 1939 Cal. 528. 

S. 78 — Destroying or diminishing effi- 
ciency of embankment — M:ila lide.s, whether 
necessary. 

In order to support a conviction under S. 7.S 
on the ground that the accused by a wilftd act 
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destroyed or diniiiiislicd the ctncicrrey of an 
embankment, it is not neeessary that there 
should be a finding tliat the accused acted mala 
fide. The .section makes [lunishable acts 
endangering embankments even rvhen the offen- 
der has no incnsrcrt. E.veenlive Engiitccr, Nadia 
lirocrs Dwision v. Ashidosli Saha. 

26 Cr. L. J. 1407 ; 
89 1. C. 719 : 52 Cal. 573 : 
A. I. R. 1925 Cal. 921. 

S. 78 — Wilful act, fsiuniftcaucc of. 

TIic word '‘wilful" in S. 78 does not qualify 
the ultimate result of the act but the act itself. 
E.vcculh'c Engineer, Nadia Jliverts 1) viaion v. 
^Lshuiosh Saha. 26 Cr. L. J. 1407 : 

89 I. C. 719 : 52 Cal. 573 ; 
A. I. R. 1925 Cal. 921. 

S. 79 — Accidcutal breach filled up ioiihotil 

sanclion— Offence-— Proper order. 

It'hen there is an aecideiilal breach in the em- 
bankment and a teehnieal offenee is committed 
by filling up the breach without sanction, and it 
appears that the Collector was not averse to the 
repair of the breaeiies in itself, if his formal 
sanction had been taken, an order under S. 70, I 
is not appropriate. KainesJncar Sin^h Bahadur j 
of Darbhausia v. Emperor. 37 Cr. L. J. 875 : j 
163 I. C. 965 : 17 P. L. T. 412 : 2 3. R. 688 : 

I. R. P. 74 : 1936 Cr. C. 660 : 
A. I. R. 1936 Pat. 413. 

^S. 80 — Publication, nature of. 

The publication under S. 80 is directory and 
not mandatorv. Eamadhilcari Sinuh v. Emperor. 

38 Cr. L. J. 256 : 
166 I. C. 699 : 9 R. P. 337 : 3 B. R. 214 : 

A. I. R. 1937 Pat. 14. i 

Ss. 89, 79 — Order of Subordinate Court j 

set aside ofhcncisc than in appeal, legality of. 

An order of the District itiagistratc under the 
Bengal Embankment Act, passed otherwi.se than 
in appeal that an order of the Subordinate 
Court need not be carried out, is without 
jurisdiction. Kameshwar Singh Bahadur of Dar- 
bhanga v. Emperor. 37 Cr. L. J. 875 ; 

163 I. C. 965 ; 17 P. L. T. 412 : 2 B. R. 688 : 

9 R. P. 74 : 1932 Cr. C. 660 : 
A. I. R. 1936 Pat. 413. 

S. 91 — Scope of. 

It is the portion between the highest water line 
and the lowest water line which is under the 
protection of the Embankment Act. Emperor v. 
Lakshmi Narain Addy. 36 Cr. L. J. 390 : 

153 I. C. 771 : 38 C. W. N. 926 : 

7 R. C. 398 (2): A. I. R. 1934 Cal. 836. 

BENGAL EMERGENCY POWERS 
ORDINANCE (11 OF 1931) S. 30. 

Order for trial of accused by Special Magistrate 
under S. 30 — Re-trial ordered under S. 423, Cr. 
P. C. — Magistrate has jurisdiction until he 
finishes re-trial, even though the ordinance 
lapses in the meanwhile. Jiban Molla v. 
Emperor. 34 Cr. L. J. 684 (2) : 

144 I. C. 90 : 37 C. W. N. 906 : 

I. R. 1933 Cal. 500 : A. I. R. 1933 Cal. 551. 

S. 31. 

The expression “eases under the ordinance” 
relates to trial of cases by Spcei.al Illagistrates 
and docs not mean “offences punishable under 


BENGAL EXCISE ACT, 1909. 

the ordinance.” Jogendra Mohan Guhu v. Em- 
peror. 34 Cr. L. J. 879 : 

144 I. C. 957 : 60 Cal. 545 : 6 R. C. 68 : 

A. I. R. 1933 Cal. 516. 

S. 33 — Appeal — Forum. 

No appeal lies to the High Court from a sen- 
tence of four years’ rigorous imjjrisonment 
under S. 33. Sukurnar Mnjumdar v. Emperor. 

34 Cr. L. J. 107 (1) : 
140 I. C. 891 ; 59 Cal. 1248 : 
1932 Cr. C. 891 (2) : A. I. R. 1932 Cal. 867 (2). 

S. 39 — Scope of — High Court's porocr of 

superintendence. 

Tlie power of vSupcrintcndence that the High 
Court derives from S. 107, Government of India 
Act is not taken away by S. 3!). Manmatha 
Nath V. Emperor. 34 Cr. L. J. 299 : 

142 I. C. 280 : 37 C. W. N. 201 : 
60 Cal. 618 : 1. R. 1933 Cal. 246 : 

A. I. R. 1933 Cal. 132. 

BENGAL EXCISE ACT (VII OF 1878 
B. C.) Ss. 53, 59, 61. 

Possession of ganj'.i — ,Sedc .vithout 

licence — Contrai'cntion of condition of licence. 

A person who is licensed to sell ganja at one 
place would be guilty under S. 5!) and not 
under Ss. oii ;ind 01, if he is found to have been 
in possession of gnnju and to have .sold a part 
of the same at another ])lacc. His servant 
would, in such a case, not be guilty of any 
ofrcncc. Gostho Behari Saha v. Emperor. 

7 Cr. L. J. 344 : 
7 C. L. J. 377 : 12 C. W. N. 461. 

BENGAL EXCISE ACT (V OF 1909) 

Buies — Possession of opium — Offence — 

Opium diluted in xoatcr, tchelhcr admixture for 
smoking — Conviction for possession, legality of. 
Opium diluted in water is not an admi.xture of 
; opium for the puq)Ose of smoking within the 
I meaning of the rules under the Bengal .Gxcice 
Act. Therefore, a person cannot be convicted 
of being in po.ssession of an excess quantity of 
mixture for smoking than permitted, mcrelj’^ 
because in addition to a quantity of smoking 
mixture, which is jmrmissible, he has some 
opium diluted in water and both the quantities 
taken together exceed the prescribed limit. 
Eicarka Nath Misra v. Emperor. 

77 Cr T T 1111 • 

97 I. C. 653 : 30 C. W. N. 984 : 44 C. L j. Ill 

A. I. R. 1926 Cal. 1120. 

S. 2, (3), (7), (15) — Manufacture — 

Dilution of denatured spirit roith ioater, if piroccss 
for manufacture of excisable article. 

The cs.sence of “manufacture” as defined in 
I clause 1.5 of S. 2 is that it is a process and the 
mere dilution of denatured spirit tvitli water 
is not a process for the manufacture of an 
excisable article, assuming that the diluted 
liquid is an excisable article within the meaning 
of the Act. The Act docs not intend that spirit 
wliieh had been cffectuall}’^ and permanently 
rendered unfit for human consumption should, 
by reason of mere dilution with water, be 
deemed to have become an intoxicating liquor 
within the meaning of the Act. C. M. N. 
Bisxoas V. Emperor. 15 Cr. L. J. 73 : 

22 I. C. 425 : 9 C. L. J. 53 : 18 C. W. N. 586 : 

41 Cal. 694 : A. I. R. 1914 Cal. 603. 
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BENGAL EXCISE ACT, 1909. 

-Ss. 2 (14), (20), 9 (2), 10, 46, 52, 55, 57 


— Exciscablc liquor, meaning — T'.nclnrcs, if liquor 
— Prevention of xmugglwg of drugs — “Juice 
drawn from awj cocoanut," meaning of — Talcing 
order for foreign goods whether abetment of trans- 
port. 

'file definition of “Exciseable liquor” given in 
the Excise Aet of 1009, prevents chemists and 
vendors of drugs from selling intoxicating 
liquors or otherwise dealing with them as medi- 
cinal prejiarations. 'fincturcs of Cinchona, 
Cardamon or Ginger and Spirits of Nitric Ether 
arc not cxciscahle liquor, 'fhe smuggling of 
drugs prepared in French territory with French 
spirits in Bond into British territory can he 
prevented under the Customs Lav-, 'fhcrcforc, 
those articles ought to he dealt with by the 
Customs Authorities ; hut tlie omission of these 
authorities to do so docs not render the accused 
liable to punishment under the Excise Act. 
“Juice dniwn from any cocoanut” in S. 2, 
cl. 20, of the Excise Act, docs not refer to the 
milk of the cocoanut itself hut means juice of 
the palm tree of whatever species and not its 
fruit. The act of taking an order for foreign 
goods docs not constitute an abetment of their 
transport, thougli it might he an abetment of 
their import. Emperor v. Moti Lai Chauder. 

13 Cr. L. J. 545 : 

16 C. W. N. 785 : 39 Cal. 1053 : 15 I. C. 961. 

-Ss. 2 (14), 46, 90 — Medicinal prepara- 


tion containing alcohol, whether excisable — Mrita 
Sanjivani Sndha, preparation of, without licence — 
offence. 

A preparation containing alcohol is not oul-sidc 
the jirovisions of the Bengal Excise Act as 
amended by Bengal Act VII of lOl-l, simply 
because it* is a medicinal i)rcparation or may 
be used for medicinal purposes. The manu- 
facture and sale of Jlrita Sanjivani Sudha, 
prepared in accordance with the “Ayurvedic” 
Fharmacopccia and used for medicinal purposes 
only, otherwise than in conformity with the 
provisions of the Excise Act is an offence, un- 
less it is exempted by notification under the 
provisions of S. 90 of the Act. Ganesh 
Chandra Siledar v. Emperor. IS Cr. L. J. 740 : 

40 I. C. 740 : 26 C. L. J. 342 : 45 Cal. 82 : 

22 C. W. N. 328 : A. I. R, 1918 Cal. 822. 

-S. 46 — Cocaine — Illicit possession — 


Offence — Exemption — Onus. 

Under the Government Notification of Novem- 
ber 2()Lh, 1911, it is an offence for any person 
other than those specified to have any cocaine 
at all cxccj)t with medical man’s prescription, 
and then only five grains. In all csises, the 
burden of proof to show under -what authority 
he obtained cocaine lies on the accused. 
jilalcund Sahu v. Emperor. 15 Cr. L. J. 262 : 

23 I. C. 470 : 18 C. W. N. 1023 ; 

A. I. R. 1914 Cal. 634. 

-S. 46 — Excise offence— Statement to Ex- 


cise Officer and opinion of Excise Officer, admiS' 
sibilitij of — Search witnesses, duty of Magistrate to 
call. 

In a jiro-iccution for an orTcncc under the Act 
.'•talcmcnts obtained from the accused by Excise I 
Onicers after fhe accused had been taken to the 
cxci'-c barr.u'k-s and was in the custody of the 
Excise Olliccrs arc not admi.ssiblc in evidence 
as they cannot be considered to be voluntary’. 


BENGAL EXCISE ACT, 1909. 

The opinion of an Ex{-i''-c Ollifcr that a person 
accused of illicl .sale and possession of cocniiu' 
had a rejmtation of being a de.-iler in soeli article 
on a large scale is wholly inadmissible in 
evidence. A Magistrate .should insi.st on the pro- 
duction in Court of the witnc.sses who were 
present at the .s-carch of the accused's prcmi.s-es, 
where the only witness of fhe search exainined 
is a person vho stands well with the Excise 
Authorities, lialasi Moni Dasi v. Emperor. 

27 Cr. L.J. 1329 : 

98 I. C. 401 : 53 Cal. 706 : 30 C. W. N. 854 : 

A. I. R. 1926 Cal. 1163. 
-Ss. 45, 54, 56 — Criminal Procedure Code 


s. 200 — Trial — Misjoinder — Trial of licensed ven- 
dor along with agent, whether legal. 

A licensed vendor, who is puni.shable bj’ im- 
plication under S. JG may be tried together 
with his agent who commits the offence, for the 
ease is one of abetment by implication, and 
S. 299 of the Criminal Procedure Code clearly 
allow.s an abettor to be tried along with the 
principal. 

The petitioners were charged with offenec.s 
which fall either within S. -IG in the case of 
accused No. I read with S. GG, or indepen- 
dently in the case of No. 1 within S. 54 of the 
Bengal E.xcisc .\et. One S. who was employed 
as a menial servant had been convicted as an 
instrument used for the conveyance of this 
liquor. S. gave his evidence at the trial of the 
petitioners : 

Held, that S. had entirely ceased to be in the 
])osition of an accomplice, inasmuch as he had 
been convicted of a different offence before the 
trial of the petilioner.s, and had nothing to 
gain or lose by the evidence he gave in Court. 
Priya Nath Eishoi v. Emperor. 

13 Cr. L. J. 255 ; 
15 C. L. J. 962 : 14 I. C. 607. 

Ss. 46, 56 — Master's liability for offence 

by servant — Eemoving ganja — “on behalf of’’ 
meaning of. 

A master is not criminally responsible for the 
■wrongful act of a servant unless he can be 
shown to have c.xprc.ssly authorized it. Under 
S. 50 the prosecution must show that the 
servant was not only in the employ of his 
master but al.so acted on his behalf in commit- 
ting the offence. The cxjwcssion "on behalf of” 
connotes some benefit to the person on whose 
behalf another person may act. AVlicn a ser- 
vant docs anything within the .scoj)e of his em- 
ployment for that purpose, his action will be 
binding on his master, and the master will be 
criminally liable for any wrongful act of the 
sers’ant. Ultani Chand v. Emperor. 

13 Cr. L. J. 591 : 
16 C. W. N. 551 : 15 C. L. J. 401 ; 39 Cal. 344 : 

15 I. C. 1007. 

-Ss. 46, 83 Ip)— Offence under s. dG- 


— Complaint by Police Officer below rani: of offi- 
ccr-in-charge of Pol'cc Station — Magistrate, 
jurisdiction of, to tahe cognizance of offence. 

On the report of a Junior .Sub-ln;-i)Cctor of 
Police below the rank of an oHiccr-in-cliarge of 
a Police Station, a Magistrate cannot take 
cogni'/.ancc of a ease under S. 40 of the Bengal 
Exci.se .\ct and convied the offender. Jatal- 
mldin Pcshatcari v. Emperor. 19 Cr. L. J. 961 : 

47 I. C. 813 : A. I. R. 1918 Cal. SO. 
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BENGAL EXCISE ACT, 1909. 

Ss. 46 (A). 52 and 61- C«ic(iiiir—Tllr<>al 

jwsscssioii — Possession of bill of ladino — Construc- 
tive possession — Attempt to effect illieit importa- 
tion of coeainc — Criminal J'roceditre Code, 
Ss. 236, 237 — No charge — Conviclion. 

The acetiscd was in jiosse.ssioii of an invoice | 
and bill of Jadin': wliich purj)niled to cover old j 
wearin:: apparel cNi)orlod by B. and Co. of L. to 
R. at D. This bill of Indin^: with endorscnients 
by B. and Co. and R. wa.s made over by the 
accused to K. and Co. in order that the ^^oods 
might be cleared and jiasscd through the 
Customs IJonsc. The goods were found to ' 
contain a large (juantity of cocaine sought to i 
be illicitly imported. The accr.sed, when j 
apprised of the (liscovery, ])rofessed to be acting | 
on behalf of R. about whom he completely . 
failed to give any cine : Held, that the acetiscd ! 
was not in possession of the cocaiite as he had ; 
no dominion or control over the goods, and, | 
therefore, his conviclion under Ss, Kian-.l'i ■ 
could not be sujtjiorlcd : Held, further that the , 
accused was liable to be convicted of the offence 
of attempting to impoi t cocaine in contniven- 
tion of the Excise .Act, and to be punished 
under S. G1 read with S. 40, Cl. (u) and S. 2, ■ 
Cl. (12). 

The High Court, under Ss. 2.'>0 and 20 < of the ; 
Cr. P. C. convicted the accused of the offence 
although he w:is not charged rvilh it. Kalt ' 
Cliaran Mnlchcrjcc v. Emperor. 15 Cr. L. J. 4 ; ' 
22 I. C. 148 -. 18 C. L. J. 514 : 

18 C. V>'. N. 309 : 41 Cal. 537 : 
A. I. R. 1914 Cal. 473. 

S. 48 — Offence — Allcmpl and not saeecss 

in rendering spirit for hitman consumption 
penalised. 

The .Act provides for the jtunishment of an 
attempt to render fit for consumption ilenatur- 
cd spirit, but it docs not juovide any jmnish- 
ment for a successful attempt, i.e., the com- 
pleted act. Therefore, ■where the spirit is not 
denatured and it is found that the accused not 
only attcm])tcd to render the spirit lit for 
human eonsumjition but actually succeeded in 
his attempt, a conviction under S. IS cannot be 
had. C. U. N. Hiszeas v. Emperor. 

15 Cr. L. J. 73 : 

22 I. C. 425 ; 9 C. L. J. 53 : 18 C. W. N. 586 : 

41 Cal. 694 : A. I. R. 1914 Qrl. 603. 

S. 48 — Offence — Ncccssr.rij ingredients 

— denatured spirit, zolint is. 

To support a conviction under S. 4S, two ele- 
ments must be established, y/r.st that the .sjtirit 
is a denatured spirit, and secondly, that the 
accused had attempted to render such spirit fit 
for human consumjttion. The Legislature could 
not have intended to mean by “den.atured 
spirit" such as would remain tinlit for human 
consumption in spite of dilution with water. 
C. U. N. Bissons v. Emperor. 

15 Cr. L. J. 73 : 

22 I. C. 425 : 9 C. L. J. 53 : 18 C. W. N. 586 : 

41 Cal. 694 : A. I. R. 1914 Cal. 603. 

Ss. 63, 64 — Liquor in Excise and 

Customs bond — Confiscation of. 

Liquor in Excise and Customs bond is not 
liable to confiscation under any of the pro- 


BENGAL EXCISE ACT, 1909. 

visions of the Bengal Excise Act. J. E. Gubbaij 
V. Emperor. 41 Cr; L. J. 556 : 

1881. C. 267 : 12 R. C. 668 : 

A. I. R. 1940 Cal. 205. 

S. 63 — Identity of possessor or jircmiscs, 

nccc.ssity of, 

IVhat is material under .S. G?,, is not identity 
of premises but identity of the jmssessor. 
./. E. Gubbatj v. Emperor. 

41 Cr. L. J. 556 : 

18S I. C. 267 : 12 R. C. 668 : 

A. I. R. 1940 Cal. 205. 

Ss. 63, 64 (1 ) — .-Iny liquor “laxofully 

had in jiossession along zoith and in addition to” 
liipior liable to confiscation — Person in possession, 
zvhether .sltotild be guilty of offence — Licit liquor 
on different premises fiom illicit liquor, effect of. 

Under H. (i'l, any licpior lawfully “had in 
])osses;;ion along ^vilh or in addition to any 
ii(]Uor liable to confiscation under S. GO (1) is 
likewise liable to confiscation. It is immaterial 
who is the ])erson in ]io.ssession ; all that the 
sub-scetion requires is that some jterson should 
be in possession :it some point of time sub- 
sc(|ucnl to the commis.sinn of an excise offence, 
both of the illieit liquor and also of .some licit 
liquor, ll'hcn this condition i.s fulfilled, the 
lit'il liipior is confiscated equally -with the 
illicit. The sub-seelion docs not say that the 
pcr.son in itos.se.ssion need be guilty of any 
offence, and the Proviso to the sub-section 
distinctly imjilies that in the ease of liquor even 
the owner need not be guilty. The section has 
to be eonslrued according to its ])lain language. 
The fact that the licit lirpior w.as on different 
jtreinises from illieit is immaterial ; the jioint is 
j tliat it was lav.-fully “Ir.ul in ])osscssion” “in 
addition to" the illicit liquor. Therefore, the 
! additional liquor is liable to confiscation under 
I S. GG (2). The fact that the ]rerson in ])osscs- 
i sion of licit has not been jirosccutcd for or con- 
i vieted of .any offence is entirely irrclevcnt to 
j the construction of S. GO (2). Ezehiel Ephraim 
I Ezehiel v. Emperor. 40 Cr. L. J. 608 : 

i 181 1. C. 955 ; 43 C. W. N. 522 : 

I 11 R. C. 875 ; 1. L. R. 1939 (1) Cal. 549 : 

j -A. I. R. 1939 Cal. 346. 

' Ss. 63, 6'I (1) — Magistrate, poxocr to 

I eonfi.seate anything liable to confiscation. 

.\ Magistrate who tries the case has power to 
o.-der conliseaiion of anything which is liable to 
conliscatio;i rvliethcr it is witiiin or without the 
district where the case is tried. Ezekiel 
Ephraim Ezekiel y. EmjJcror. 

40 Cr. L. J. 608 : 

181 I. C. 955 ; 43 C. W. N. 522 : 

11 R. C. 875 : I. L. R. 1939 (1) Cal. 549 : 

A. I. R. 1939 Cal. 346. 

Ss. 63, 64 (1 ) — Order of conQscatlon — 

Parlies not heard — Omission, if fatal. 

Before a Magistrate can make an order of con- 
fiscation, he has to decide that the articles in 
question are liable to confisciition. A decision 
necessarily implies the hearing of parties. In 
ordinarj' circumstances, the omission is fatal 
to the ordp»r of confiscation ; but where facts 
sufficient for a decision of the question of 
liability to confiscation arc stated by the peti- 
tioners themselves in the application, the , omis- 
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sion rannot be .ssiid io b.'ivc caused any real | — 
l)rcjiKlicc. Ezekiel Ephraim Ezekiel v. Emperor. 

40 Cr. L. J. 603 : 

181 I. C. 9S5 : 43 C. W. N. 522 : 

11 R. C. S75 : 1. L. R. 1939 (1) Cal. 549 : 

A. I. R. 1939 Cal. 346. ; 

Ss. 63, 64 (1) — “Poxsc.'mion'’ meaning of , 

— Litpior in ehial pomicusion of revenue authorities 
and jicrson from •xhoni it IS sought to he seized — 
Confiscation. 

Possession implies full and iineonirollcd 
j)hysic.‘il dominion. One qiianliP,- of liquor 
cannot be s.aid to be “liad in possession alon" 
with or in addition to’’ a.noliicr, inilcss the I 
possessor of both is the same. Liquor which is ■ 
in the dual possession of the revenue authorities 1 
and the company from v.’hom it is sou-jUt to be ! 
.seized, cannot be said to bn in '‘possession” of 
the eomjjany within the meaning of S. tel (2) ; 
and, therefore, is' not liable to confiscation imder i 
.S. (2) and where there i; no cvide.'iee that | 

any portion of it i;: illicit, it is not liable to con- j 
lisealion under .S. !! > (1) eilher. Ezekiel Ephraim i 
Ezekiel V. Emperor. 40 Cr. L. J. 60S : i 

m J. C. 955 : 43 C. W. N. 522 : ■ 


ilNG.AL FERP.IEt 

Ss. 75, 81 — ApplicnhiUtii. 


lyp. 


Ss. 75 and St apply onlv to proceedings before 
the Collector, but the Cr! P. C. is aj.plieahic to 
trials before a rdaLUstmle, >-nbjecl to ccrUiin 
■speeitied rest rift ions. C. r. A’, liis-cns v 
Emperor. i 5 Cr. L. J. 73 

22 I. C. 425 : 9 C. L. J. 53 
IS C. V/. N. 5S6 : 41 Cal. 694 
A. I. R. 1914 Cal. 603. 

BENG-AL EXCISE AND LICENSING 
ACT (Vn OF I87S), S. 75. 

Inlerprchilion of— Excisable articles 

carried in boat— Ctmfiscatum of boat. 

The boat in wlueh excisable artielc.s are carried 
in contravention of the excise law .slionid not 
be contiscatcil under the jirovisions of S. 75, 
iinle.ss it is found tiiat tlie owner of the boat 
v.'.as i:i s.ome war- implicated in the offence under 
the excise law. Eolap Sahni v. Emperor. 

6 Cr. L. J. 433 : 
12 C. VV. N. 139. 

BENGAL FERRIES ACT (I OF 1885), 
S. 6 (d). 


11 R. C. 87.4 : 1. L. R. 1939 (31 Cal. 549 : 

A. I. P.. 1939 Cal. 346. 

S. 67 — Ecrisr Ofj'tecr.s assaulted before 

Iheij entered arv) h.'r’se oi made aivj arrest or 
sea rch— Off, nice. 

An Excise Oflieer on reecivinf; information, that 
he would tind certain persons in the net of 
illicitly distiliinq liquor, went to a certain 
villajie, witli ollici' ollicors and ]»cons, who 
actually saw tlic accused and their men remov- 
ing distiliin^ app.rratus. llul before they had 
time to enter the Jiouso and nrrc'.t them or to 
make any search wiiatcver, the ueeused sallied 
out and proceeded to boat tlio |)eons. The 
accused v.'ero convicced of rioting and itsiii" 
criminal for.ee to deter a public -servant from 
tlic di.sel):ir,qc of his duty : held, tiiat the Excise 
Oflicers v.erc acting tmder S. (17, and that as 
there was no search, it could not be said that 
Ibere was a search not in accordance willi law. 
Prnkask Chandra Kundu v. Emperor. 

15 Cr. L. J. 251 : 

23 I. C. 203 ; IS C. \V. N. 918 : 41 Cal. 836- : 

A. I. R. 1914 Cal. 675. 

S. 74 — Evcise fiub-Inspeclor, statement 

made to — -1 dm issih; I i Ip. 

In making an invc.stigation under the Excise 
Act, the Excise Sub-Inspector lias the status of 
a Poliec OHieer and, therefore, a statement 
made to him in tile course of an investigation 
v.'ould also b,e inadmissible under the provis- 
sions of S. 102, Ca-. P. C. Jogendrn Nath Gorai 
V. Empt roT. 36 Cr. L. J. 1366 : 

153 I. C. 385 : 49 C. W. N. 29 : 

7 R. C. 181 : A. I. R. 1935 Cal. 621. 

S. 74 — Procedure. 

Proeedme laid down in Cr. P. C. has to be 
followed in invcstigal inn into ofTences under 
the Act. There can. Ihereforc, be no question 
of the !'.iiplic;d)i!ily of S. Idenlifiealion of 
Prisoners Chnkkaaathar.rvmni Temple, T'irti- 

dtinngar y. Ponvnnna Navanna Vadivcimurugei 
Nadar. 37 Cr. L. J. 438 : 

161 1. C. 23G : 40 C. V/. N. 415 : 

63 Cal. 786 ; 8 R. C. 499 : 

A. I. R. 1936 Cal. 65. 


Perries. limits of — Proof. 

! Limits of ferrie.s can be proved by oral cvidciiec. 

NoUfiealion is not ncce.ssary but it only obviates 
' ncec.ssil.y of iutducing proof. Abdul' Ghani v. 

I Emperor. 35 Cr. L. J. 128 : 

, 146 I. C. 605 : 14 P. L. T. 720 : 

; 6 R. P. 278 : A. I. R. 1933 Pat. 603. 

S. 6 (d) — Ferries — Limits, dclcrminalinu 

o'. 

?.Icrc name of G'aat coupled with evidence as 
I to situation of village is not sufiicient to locate 
point from which ferry sterts or at which it 
terminates, .dbdiil Ghani v. Emperor. 

35 Cr. L. J. 128 : 
146 I. C. 603 : 14 P. L. T. 720 : 
6 R. P. 278 : A. i. R. 1933 Pat. 603. 

Ss. 6, 16, 28 — Offence, ingredients of — 

Public fcrrij, uilial is. 

For a conviction under S. 23 it is necessary to 
prove that the ferry is a public ferry. No ferry 
is .a public ferry unless it has been declared to 
be such by a notifiealion under S. (i of the Act 
or unless it has, previous to 18.S5, been deter- 
mined or declared to bo a public ferry under 
Regulation VI of ISIO or Bengal Act I of I.3C(i. 
Jeobaran Singh v. Pam Krishun Lai. 

27 Cr. L. J. 970 : 
96 I. C. 522 : A. I. R. 1926 Pat. 520. 

S. 16 — Limits of ferry — DisUmcc of t:eo 

miles, measurement of. 

The distance of two miles referred to in S. 10, 
must be measured by reference to the water 
frontage and not by land. Chairman of Scrajgnnj 
Local Hoard V. Pudhisicar Patni. 32 Cr. L. J. 38 : 
127 I. C. 799 : 31 C.W.N. 422 : 51 C. L. J. 199 ; 

57 Cal. 1261 : A. I. R. 1930 Cal. 281. 

S. 16 — Application of. 

•Ss. 10 and 2.3 are not made conditional on tlic 
I’nlfilincnl of conditions imposed by S. 8. 
Abdul Ghani v. Emperor. 35 Cr. L. J. 128 : 

146 I. C. 603 ; 14 ?. L. T. 720 ; 

6 R. P. 27S : A. I. R. 1933 Pat. 603. 

Ss. 16, 28 — Criminal Procedure Cade, 

S, 2S4 — Ferry, unauthorized, mainirnnnec of— 
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BENGAL FERRIES ACT, 188S. 

Liability for damages — Injunction — Carnage of 
passengers or property — Offence — Several offeiiccs, 
trial of — Procedure. 

Tlie maintenance of a private ferry is in 
contravention of S. IG and the person maintain- 
ing it may be liable for damages and an injunc- 
tion may also be issued against him. If, 
houever, in addition to maintaining such a 
prohiJiited private ferry, he carries passengers or 
property, he is liable criminally under S. 28 and 
each time he conveys passengers or property 
for hire he commits an offence. Each trip is a 
separate transaction and can be tried separately. 
■\Yhcrc several trips are made ■within the course 
of a few daj'S, the proper procedure is for the 
Magistrate to trj"- the accused at one time only ' 
in respect of three of these transactions and to 
use the remaining transactions as evidence in 
the case for the purpose of determining the 
amount of the damages payable under the Act. 
K a conviction is obtained in respect of transac- 
tions selected for trial, the Court should stay the 
inquiry into or trial of the other charges which 
will have the effect of the acquittal of the 
accused on those charges subject to the event 
o'' the conviction being set aside on appeal or 
revision. If the conviction is set aside, the 
IMagistratc may proceed with the trial of or 
inquiry into other charges. Jeobaran Singh v. 
Pamkishun Lai. 27 Cr. L. J. 359 : 

92 I. C. 871 : 4 Pat. 503 : 7 P. L. T. 734 : 

A. 1. R. 1925 Pat. 623. 

Ss. 16, 28 — Ferry — Persons liable— Lessor 

proprietor, liability of. 

The person who is liable under Ss. IG and 28 
is the person who conveys passengers for hire. 
In other Avords the persons really liable under 
the Act arc the lessees or farmers of the ghat 
who collected tolls and conveyed passengers 
across the river by means of their hired boat- 
man. The proprietor of a village Avho merely 
leases out the ferry to lessees but does neither 
convey passengers nor collect tolls from them 
is not liable. Abdul Ghatti v. Emperor. 

83 Cr. L. J. 454 : 
167 I. C. 757 : 15 Pat. 65 : 
17 P. L. T. 845 : 9 R. P. 425 ; 3 B. R. 328 : 

A. I. R. 1937 Pat. 144. 

Ss. 16, 28. — Limits of ferry should be 

Jcnoivn for prosecution under S. 16. 

In vieAA’ of the proviso to S. 10, it is important 
that the limits of each ferry should also be 
knoAvn for purposes of a pro.sccution under 
S. IG read Avith S. 28. The plying of a boat for 
hire along the one bank of a river is no offence. 
Persons aa'Iao have not obtained a lease from 
the District Magistrate but are only sub-lessees 
liave no right to ply a ferry. Jeobaran Swgh v. 
Eamkrisliun Lai. 27 Cr. L. I. 970 : 

96 r. C. 522 : A. I. R. 1926 Pat. 52o! 
S. 28 — Ferry, existence of. 

Existence of ferry depends on right to main- 
tain it. Abdul Gliani v. Fnipcror. 

146 I. C. 605 : 14 P. L. T. 720 : 6 R. ¥. 278 • 
A. I. R. 1933 Pat. 603. 

S. 28~Srrvanfs, liability of. 

The persons intended to be punished under S *>8 
are those Avho mamtain a ferrj' in contraven- 
tion of S. IG and Avho Avork such ferry for hire 


BENGAL FOOD ADULTERATION ACT, 1919. 

and not serA'ants or other persons helping them. 
Jeobaran Singh v. Ramlcrislmn Lai. 

27 Cr. L. J. 970 ; 
96 I. C. 522 : A. I. R. 1926 Pat. 520. 

BENGAL FOOD ADULTERATION 
ACT, 1919 

Construction — Liberal. 

As the Act is intended for the safety of the 
people, it should be construed liberally. 
Bahhal Chandra Dulta v. Puma Chandra Ghose. 

31 Cr. L. J. 1151 ; 
127 I. C. 57 ; 34 C. W. N. 281 : 
51 C. L. J. 227 : A. I. R. 1930 Cal. 273. 

Object of Act — Adulteration — Knowledge 

of purchaser. 

The object of the Act is to protect the public 
from using adulterated articles and, therefore, 
it penalises to sell adulterated articles to any 
person irrespective of the fact that the pur- 
chascr kncAv the a.rticlc to be adulterated or 
othcrAvisc. Pakkal Chandra Dulta v. Puma 
Chandra Ghose. ' 31 Cr. L. J. 1151 : 

127 I. C. 57 : 34 C. Yf. N, 281 : 
51 C. L. J. 227 : A. I. R. 1930 Cal. 273. 

S. 4 — “Conditions” meaning of. 

The AAord “conditions” is quite obviously very 
AA’ide. It embraces a multitute of things. It 
may range oA'cr such matters as storing, packing 
temperature, standard of purity, physical 
condition and chemical condition. Nowranga 
Lai Marwari v. Chairman, Midnapore Municipali- 
ty. 41 Cr. L. J. 849 : 

190 I. C. 186 : 1. L. R. 1940 (2) Cal. 82 : 
44 C. W. N. 615 : 13 R. C. 152 ; 

A. I. R. 1940 Cal. 324. 

S. 4. — Presumption, nature and appli- 
cation of. 

The presumption under S. 4 only applies to 
those articles of Avhieh the normal constituents 
have actually been declared. One presumption 
arising is that the article is not genuine, that 
is to say, that it had constituents other than 
those coA'cred by the declaration. 184 I. C. 423 
(1), explained. Nowranga Lai Marwari v. 
Chairman, Midnapore Municipality. 

41 Cr. L. J. 849 : 
190 I. C. 186 : I. L. R. 1940 (2) Cal. 82 : 
44 C. W. N. 615 : 13 R. C. 152 : 

A. I. R. 1940 Cal. 324. 

Ss. 4, 6 — Ghee — Presumption tinder S. 4 

and rules thereunder — Under S. 6, additional 
constituents presumed to be present must be shown 
to be other than curds. 

The presumption in case of prosecution for 
sale of adulterated ghee AA'ould be that the 
ghee in the sample contained some .substance 
other than the milk fat of coaa’s or buffaloes. 
But inasmuch as in the case of ghee the noti- 
fication is more severe than the conditions laid 
doAA-n in S. G, the presumption Avould be of very 
little help to the prosecution. Under S. G ghee 
may contain curds and the prosecution AA'Ould 
have to shoAA’ that the additional constituents 
presumed to be present AA’cre something other 
than curds. Tlie essential thing is that the 
rules under the Act should refer to deficiencies 
in or additions to any article of food, that is to 
say, they must lay doAAm the absence of some- 
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tiling or tlic presence of somelliing. Noxvraiigti j 
Lai Manvari v. Chairman, Midnaporc liluni- 
cipalitij. 41 Cr. L. J. 849 : ; 

190 I. C. 186 : 1. L. R. 1940 (2) Cal. 82 : 

44 C. W. N. 615 : 13 R. C. 152 : ! 
A. I. R, 1940 Cal. 324. 

S.s. 4, 6 — Slandard of qualil;/ — Fixation 

hy Government. 

It is 7’n/m aircs of the Local Government to fix 
a standard of quality, and in so doing, to pres- 
cribe conditions ivithin the meaning of S. 0. 
Nowranga Lai Manoari v. Chairman, Midnajmre 
Miinieipality. 41 Cr. L. J. 849 : 

190 I. C. 186 : 1. L. R. 1940 (2) Cal. 82 : 
44 C. W. N. 615 : 13 R. C. 152 : 

A. I. R. 1940 Cal. 324. 

Ss. 4, 6 — Scope of — Fffcct on presumption 

under S. 4. 

Section G enacts an .absolute prohibition .and 
renders any presumption, arising under S. 4 
and the rules made thereunder that the ghee is 
not genuine or is injurious to Iicalth, entirely 
supertluous. Nowranga Lai Manvari v. Chair- 
man, Midnaporc Mitnieipalilij. 41 Cr. L. J. 849 : 
190 I. C. 186 ; I. L. R. 1940 (2) Cal. 82 : 
44 C. V/. N. 615 : 13 R. C. 152 : 

A. I. R. 1940 Cal. 324. 

Ss. 4, 6 — Scope o'" — Sections deal loilh 

different matters. 

There is nothing in the terms of S. 4 itself to 
suggest that articles mentioned in S. 0 milk, 
butter, ghee, wheat, flour and mustard oil arc 
excluded. TIic section provides that the Local 
Government may declare the normal constitu- 
ents of any article of food. Ss. 4 and 0 arc 
really dealing with different matters. The 
former is concerned merely with the constiUi- 
ents of different articles of food and the latter 
with the conditions under which they may be 
sold. Certain constituents arc only mentioned 
in S. 0 in order to ensure a certain slandard 
of purity in any article put on the market. 
Notoranga Lai Marwari v. Chairman, Midnaporc 
MunicipaliUl. 41 Cr. L. J. 849 : 

190 I. C. 186 : 1. L. R. 1940 (2) Cal. 82 ; 
44 C. W. N. 615 : 13 R. C. 152 : 

A. I. R. 1940 Cal. 324. 

S. 5 — Report of analyst. 

Sanitary Inspector not having jurisdiction 
submitting sample for an.alj’-sis — Report of 
Analyst is admissible. Sazoal Ram Aganoal v. 
Emperor. 36 Cr. L. J. 372 : 

153 I. C. 632 : 62 Cal. 374 : 7 R. C. 389 : 

A. I. R. 1934 Cal. 858. 

S. 6 — Stored for sale, meaning of — Goods 

in transit — Pre.snmption. 

Where consignment of adulterated mustard oil 
is found by the Sanitary Inspector in possession 
of the accused’s carter when it was in transit to 
the accused's .shop in the ordinary .sense of the 
c.xprcssion, the goods in (lueslion were not being 
“stored for sale” under S. 0. Presumption 
under S. 0 (4) does not arise in such a ease as 
the possession of the accused is merely con- 
structive. and not actual. 172 I. C. .S(!9 (1), 
relied on. Sachi Nawlan Pin v. Chairimn. 


BENGAL FOOD ADULTERATION .\CT, 1919. 
Midnaporc District Hoard. 41 Cr L T 58’ • 
ISS I. C. 39S : 44 C. W. N.' 173 • 
I. L. R. 1940 ll) Cai. 333 ; 13 R. C. 10 : 

A. I. R. 1940 Cal. 213. 

7— S. 6— Offence-— Storing for human con- 
sumption, ncecssity of proving. 

It is not an essential part of flic offence under 
the Act tlial what is done. viz., the storing, etc. 
-should be done vitii a view to or for the pur- 
po:c of human conM!mj)tion. Chairman. District 
Hoard. Midnaporc v. .-Itiil Chandra Pal. 

34 Cr. L. J. 1081 : 
145 r. C. 841 ; 37 C. W. N. 511 : 
57 C. L. J. 429 : 6 R. C. 146 : 
A. I. R. 1933 Cal. 619. 

S. 6— Scope of—Conslrnction. 

S. fi is an enlircly distinct and seif-con- 
tained section, and liught to be interpreted as 
it st.ands willioul the lieip of S. o. Sazual Ham 
.igarzvnhi v. Emperor. 36 Cr. L. J. 372 : 

153 I. C. 632 : 62 Cal. 374 ; 7 R. C. 389 ; 

A. I. R. 1934 Cal. 858. 

Ss. 6. 4 — Offence — Duty of prosecution. 

The prosecution under S. C may prove either 
that t!ie g/;rr does not fulfil the conditions laid 
I down in S. 0 or that it docs not fulfil such con- 
1 ditions as are proseribed by the Local Govern- 
ment. .AUhougli the gt/rc m.ay be nnadultcrat- 
! cd, it may still be of poor quality and S. 4 
j applies to sueli a ease. Nozernnga Lot Manvari 
1 V. Chairman, Midnaporc Mtmicipalily. 

! 41 Cr. L. J. 849 : 

i 190 I. C. 186 : 1. L. R. 1940 (2) Cal. 82 : 

' 44 C. W. N. 615 : 13 R. C. 152 : 

A. I. R. 1940 Cal. 324. 

i Ss. 6, 13 (2) — Presumption — “Posscs- 

i sion”, zvhnl is — Storage, defined. 

AVbcrc a person is prosecuted for storing adul- 
terated food for sale, it must ordinarily be 
proved alfirnialivcly that stzcli food is actually 
Ijcing stored and, such slor.agc c.annot be token 
to include transit to a j)lacc of .stor.agc unless 
the adulterated food in cjucstion is actually in 
the pliy.sical possession of a person to whom 
sub-section (4) of S. 0 cxi)rcssly applies. 
“Posse.ssion” in Sub-s. (4) miKst mean actual 
physical possession and cannot be extended to 
include constructive possession. Sachi Nandan 
Piri V. Chairman, Midnaporc District Hoard. 

41 Cr. L. J. 582 : 
188 I. C. 398 : 44 C. W. N. 173 : 
I. L. R. 1940 (1) Cal. 333 : 13 R. C. 10 : 

A. I. R. 1940 Cal. 213. 

Ss. 6, 15 — Sanction to prosernic by zchom 

to be given — Chairman, if can sane lion prosecution 
on behalf of Commissioners. 

S. 44 of the Bengal Municipal Act docs not 
empower the Chairman to sanction prosecution 
under the Bengal Food Adulteration Act under 
S. 15 of wliieli no prosecution can be instituted 
without the order or consent in writing of tlie 
Mimieijjal Commissioncr.s. liaghitnalh Many v. 
Kursenng Mimicipalily. 25 Cr. L. J. 170 : 

' 76 I. C. 394 : A. I. R. 1923 Cal. zbl. 

S. 6 (1) — Sale of adulterated article — 

.servant, liability of. 

S. G (1) makes not only owner of the article 
saldgiiiltj* of an offvznee but also the serv.int 
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who sells on helifiir of tlic owner. Pcarij Mohan 
Saha V. TJorendra Nall; Boy. 31 Cr. L. J. 997 : 
125 J. C. 660 : 34 C. Y-J. N. 114 : 57 Cal. 1034 : 

A. I. R. 1930 Cal. 295. 

S. 6 (1) — Selling adidicralcd food — 

Notice to public — Offence. 

The fe.el 1 hat Ihe .aceiiKcd liad nolHicd to the 
public by a sicn-hoard that lie wa.s scllin_£f an 
aduHcratcd oil is no defence to a prosecution 
under .S. 0(1) for selling aduHcratcd food. Nor 
is it a dofenee to (he accused that the adnl- 
Icratod oil is stored in ids shop for some jiiir- 
popc other than for consuinjilion as an article of 
human food. Riddial Chanara Dntta v. Pnnia 
Chandra GV;mc. 31 Cr. L. J. 1151 : 

127 I. C. 57 : 34 C. W. N. 281 : 51 C. .L. J. 227 : 

A. I. R. 1930 Cal. 273. 


S. 6 (l)~Mnclnrd nil no! of rerptired 

standard —Offence. 
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34 Cr. L. J. 1081 : 



b 

IS r p 

1 «.y A • V. • 

841 : .57 

C. L. J. 429 : 



37 C. W. 

N. 511 : 

6 R. C. 146 : 


A. I. R. 19.33 Cal. 619. j 

S. 6 (4) — IntcTpretaiinn of. 

S. G f'1) reverse'- the ordimiry rule of evidence 
wl’ieh rests the onus of proof in a criminal trial 
on the pros'ceulioa, ii v. ill, there .fore, have to be 
.sirieily construed. Ham (diariia Ham Hhakat 
V. Chairman rf D ■strict Hoard. Hajshahi. 

39 Cr. L. J. 252 : 
172 I. C. 869 : 41 C. W. N. 1213 : 10 R. C. 469 : 

I. L. R. 1938 (1) Cai. 420 : 
A. I. R. 1957 Cal. 710. 

— S. G {‘t,)— Offences — Attempt to covimii — | 

S. 511. Pena! Code, if appiicab’.c. 

S. 511, Penal Code, can have no application to 
an attempt to commit an ofi’cncc under the 
Bengal l'\)od Aduiteralioii Act. Ham Chanta 
Ham Hhakat v. Chairman of Di.s'rict Hoard, 
Hajshahi. 39 Cr. L. T- 252 : 

172 I. C. 869 : 41 C. W. N. 1213 : 10 R. C. 469 : 

i. L. R. 1938 (1) Cai. 420 : 
A. 1. R. 1937 Cal. 719. 

S. 6 (4) — ‘'Po.ssc.ssion” defined — Ghee in 

transit — Whether mitiiaies against presumption of 
storing for sate. 

“Possession” in S. G (4) means actual physical 
possession. i\Ierc possession of any of the 
articles referred to therein is not an offence 
nnder the Act, but from the fact of possession a 
presumption is to be drawn whicli will establish 
an offence. The word “possession” cannot be 
extended to include “constructive possession.” 
The fact that the ghee was not deposited in any 
place for the purpose of sale, but it was in transit, 
need not militate against the presumption of 
storing for sale. Ham Chariia Ham Hhakat v. 
Chairman of Dislricl Board, Hajshahi. 

39 Cr. L. J. 252 : 
172 I. C. 8'59 : 41 C. W. N. 1213 : 
10 R. C. 469 ; I. L. R. 1938 (1) Cal. 420 : 

A. I. R. 1937 Cal. 710. 

S. 6 (4) — PrcsumjJlion nnder. 

The person against whom the presumption 
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under S. G (4) is to be drawn must be .shown to 
be a person who is in the liabit of storing g/jcc 
for sale. Ham Chariia Ham Hhakat v. Chairman 
of DisAricl Hoard, Hajshahi. 39 Cr. L. J. 252 : 
172 I. C. 869 ; 41 C. W. N. 1213 ; 10 R. C. 469 : 

I. L. R. 1938 (1) Cal. 420 : 
A. I. R. 1937 Cal. 710. 

S. 7 — Offence under — ThiUj of prosecution 

— Human consumption. 

To obt.ain a conviction under S. 7 the prosecu- 
tion must prove that the article in respect of 
vrhich the offence is alleged to have been com- 
mitted Avas intended as an article of food for 
human consumption. Shco Proshad Halani x. 
Emperor. 31 Cr. L. J. 568 : 

123 I. C. 744 : 33 C. W. N. 1032. 

Ss. 9, 10 — Sanitary Inspector not au- 
thorised .sending to analyst, legality of. 

A Municip.al Sanitary Inspector took some 
.samples from .a ghee sho]) and sent them to 
Public Analj'st. Tim Inspector aaus not speeial- 
1}’ authorised under .S. 10. to act under Ss. 10 
or 12 of the Act : Held, that he could take 
the .sam]>le.s and .send them to Public Analj’st 
for examination as a priv.ate indiA'iduul under 
.S. 0. Manindra Nath Hanerjee v. Joi/ottsh 
I Chandra JJutfa. 38 Cr. L. J. 745 ; 

169 I. C. 251 : 9 R. C. 910 : 
I. L. R. 1937 (1) Cal. 765 : 
A. I. R. 1937 Cal. 60. 

S. 11 — Sample for being sent to analyst 

— Notification of intention to seller, necessity of. 

TI'.c person buying the articles is bound by the 
statute to notify to the seller his intention to 
luiA'c the article analysed. But no particular- 
form of Avords is required, nor CA'cn any Avords 
at. all. 3Vhat is ncee.ssary is that the seller 
must ‘JenoAV that the samples are to be taken 
I for the purpose of analysi:;, so that he maj' see 
the sasuples arc to be fairly taken. Manindra 
Nath Hanerjee v. Jyotish Chandra Dulta. 

38 Cr. L. J. 745 : 
169 I. C. 251 : 9 R. C. 910 : 
I. L. R. 1937 (1) Cal. 765 : 
A. I. R. 1937 Cal. 60. 

Ss. 10, 12 — Exercise of duties by Sanitary 

Inspector on authorisation by Chairman of 
Municipality. 

The Chairman of a Rlunicipality has no poAver 
to authorise a Sanitary Insjjcctor to perform 
the duties mentioned in .ss. 10 and 12 of the 
said Act. S. 4-1' of the Bengal Municipal Act 
is not applicable to sucli a case. Sailesh 
Chandra Lahiri v, Nehal Chand Blanaari. 

33 Cr. L. J. 521 : 
137 I. C. 812 : 36 C. W. N. 134 : 59 Cal. 234 : 
I. R. 1932 Cal. 384 : A. I. R. 1932 Cal. 462. 

S. 13 (2) — Entire consignment of one 

brand — Sample from one tin — Confiscation of 
entire consignment. 

Where all the tins of one consignment of food 
are of the same brand, it Avould be ureasonable 
to expect the Sanitary Inspector to take a 
sample from each tin, and if a sample taken 
from one of the tins is found to contain 
adulterated substance, the Sanitary Inspector 
is entitled to seize the AAdiolc consignment and 
its forfeiture under S. 13 (2) is Aulid. Sachi 
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Xnndati Piri v. CliaiTman, Midnaporc District 
Board. 41 Cr. L. J. 582 : 

188 I. C. 398 : 44 C. W. N. 173 : 
I. L. S. 1940 (1) Cal. 333 ; 13 R. C. 10 ; 

A. I. R. 1940 Cal. 213. 

S. 14 (2) — Public Analyst’s certificate, 

xehen admissible. 

The certificate of a Public Analyst to be admis- 
sible in evidence should be in the form pres- 
cribed in the Schedule to the Act. His report 
on a case by a letter in the ordinary ollicial 
form is not admissible in evidence without 
proof of the truth of its contents, llaghiinath 
Mody V. Ktirscona Mmiicipality. 

25 Cr. L. J. 170 : 
76 I. C. 394 : A. I. R. 1923 Cal. 561. 

S. 21 — Resistance to Sanitary Inspector 

trying to inspect food — Offence. 

A person who resists a Sanitary Inspector who 
has been so authorised by the Chairman in 
his attempt to inspect and examine food 
cannot be convicted under S. 21 of the 
Bengal Food Adulteration Act. But he can 
be convicted under S. 180, Penal Code, in 
viewofExpl.2 to S. 21, Penal Code. Sailcsh 
Chandra Lahiri v. Nihal Chand Marioari. 

33 Cr. L. J. 521 : 
137 I. C. 812 : 36 C- W. N. 134 : 
59 Cal. 234 : 1. R. 1932 Cal. 384 : 

A. I. R. 1932 Cal. 462. 

Rules under — R. 5 — Sanitary Jnspcc- 

^ tor, whether Health Officer. 

A Sanitary In.spcctor who is merely directed by 
the Cliairman to perform the dutio.s of a Health 
Ofliccr cjmnot be regarded ns a Health Olliccr 
within the meaning of R. 5 of the rules under 
the Act. Sailcsh Chandra Lahiri v. Nchal 
Chand Slancari. 

33 Cr. L. J. 521 : 
137 I. C. 812 : 36 C. W. N. 134 : 59 Cal. 234 : 
I. R. 1932 Cal. 384 : A. I. R. 1932 Cal. 462. 

BENGAL GAMBLING ACT, 1857, S. 10 

Game of skill — Onus. 

The onus to show that any offenee falls within 
a general exception of the Gambling Act is upon 
the accused ami it is for him to .show, in order 
to bring the c.asc under S. 10 that the game 
jilaycd is a game of mere skill. Ktm Hezaaz Lai 
v. Emperor. 15 Cr. L. J. 276 : 

21 1. C. 484 ; A. 1. R. 1914 Cal. 532. 


BENGAL GHEE ADUL7 ERATION 
ACT (1 OF 1917}, S. 2 (2) 

Calcutta .Minit\ipal ( 1) - 

Standard of gerniiiicm-ss—Staitilnry provision, 
absence of~‘-Comv.urcial Ghu adulteration of. 

As the Act does not iay clou n ci slandard rais- 
ing a prc.sun;ption that Glue alleged to be 
adulterated is not gcmiinc, and no slaiidard 
having been fixed hw the peerpose by any hoard 
of experts, Coiirts of law have to deeide ciue.s- 
lions of adiillcralion u))on sticii evidenee as is 
available in each individual easex AVhcrc a 
j certain sample of ‘•foiumcrc-ial Ghee" or buffedo 
I Ghee uas found to ccnlain some foreign fat 
sub.stituUd in jeart for genuine Ghcc : Held, llial 
the Ghee was achillcTaied within tl)c meaning 
of S. 2. snb-claiise (2), Grande 1'enkatla v. 
Corporation of Calcutta. 21 Cr L, J 490 : 

55 1. C. 586 : 24 C. \V. N. 388 : 47 Cal. 633 : 
! A. I. R. 1920 Cal 117. 

' BENG.AL IRRIG.AriGN ACT (III of 
I 1876} 

' — — — Ss. 93, 47. — Nature of — Demolition of 
I unregistered village canal — Offence — Registration 
^ of village canal, iL'hci’icr compulsory. 

• S. applies to all canals, whether registered or 
; not, and a j)crson guilty of the demolition of a 
I canal cannot esc-npo from Llic provisions of the 
j section merely beeanse the canal in riuc.slion 
I was not registered in tiie books of the Canal 
I OITieer. S. 47 is merely directory and docs not 
I citlicr ini})iiedly or expressly rcipiire registra- 
tion of village eanals. GItura Singh v, 
I Mandip Singh. 18 Cr. L. J. 1004 ; 

42 I. C. 732 : 1917 Pat. 168 : 2 P. L. W. 178 : 

A. 1. R. 1917 Pat. 228. 

BENGAL LAIvTD REGISTRATION ACT 
; (Vn of 1876) 

j Rcijuircmenls — ■Cerlificale. necessity of. 

There is no provision in the Ac! requiring any- 
{ thing that can be called a certificate. The Act 
merely rerjiiires lliat an application sliouhl he 
made, and lliat’in this application, certain slatc- 
mcnls should be made. Bat Kishen Gir v. 

Emperor. 18 Cr. L. J. 978 : 

42 I. C. 594 : 3 P. L. W. 201 : 
A. I. R. 1917 Pat. G96. 

BENGAL LOCAL SELF-GOVERN- 
MENT ACT (HI of 1SS5) 


Ss. 10, 11 — Gambling— ’^ing game — 

Game of mere skill — S. 105. 

The words “mere skill” in S. 10 of the Bengal 
Gambling .A.ct of 1307 import the meaning “pure 
skill.” No form of the ring-game can he a game 
of pure skill. Ram Ncicaz Lai v. Emperor. 

15 Cr. L. J. 276 : 
21 1. C. 434 : A. I. R. 1914 Cal. 532. 

Ss. 10, 11 — Games of mere skill — Ring- 

Games. 

Tlic games of .skill spoken of in S. 10 refer to 
games where there arc two parties pitting their 
skill against each other. Therefore, a ring-game 
kept for the profit of a man who docs not play 
himself and does not pit his skill at all against 
anybody c'.\nnot fall within the exception to 
S. 10. Ram Naenz Lai v. Emperor. 

15 Cr. L. J. 276 : 
21 1. C. 484 : A. I. R. 1914 Cal. 532. 


Byc-l;r.vs — District Board roadside land. 

cncrnaclimcnl on — .Irpdsitinu of right by District 
Board over land adjacent to road how to be made. 

A District Board evan only take action 'Uid 
acquire right over a aemiiidar’s land adjacent 
to its road, .deensed were convicted under bye- 
laws for having encroached Ujjon and ciillivalcd 
land claimed by the District Board In ho th.eir 
roadside land from which its ollicers had been 
taking earth, although there had never hccti any 
■ formal acquisition of these lands by Ihc Di-trict 
Board : Held, that the conviction was bad. 
Jadti Ghosh v. District Board of Mursliidahad 

15 Cr. L. J. 267 : 
23 I. C. 475 : 19 C. L- J. 635. 

■ S. 76. — Channel — Properly of private 

person — District Board's right '•< bring under 
I control. 

' A District Board can only bring a private 
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clianiicl under its control and adniinistralion by 
making an agreement witli the ])er.son in -whom 
the projicrty in any ehanncl is vested, under 
S. 7G. Shashi Ehiishan Giipla v. Emperor. 

13 Cr. L. J. 580 : 
15 I. C. 996. 

S. 138. 

Bye-laws framed by District Board, have the 
force of law — Persons exposing goods arc 
punishable. Nazir JMian v. Emperor. 

36 Cr. L. J. 906 : 
156 I. C. 15 (2) : 16 Pat. 115 : 

7 R. P. 718 ; A. I. R. 1935 Pat. 155. 

S. 139. — Bye-law — Encroachment, lohal 

is — Highivay — District Board road — Right of user 
by public — Hanging verandah, if invades right of 
user of public. 

Obiter . — An cncroaehmcnt is an unlawful gain- 
ing upon the right or possession of another man. 
In the case of a District Board road, the right 
to the soil ordinarily rests with the owner of the 
land adjoining the road. But the public have 
an extended right of user in the road for the 
protection and control of which the District 
Boards were created. 

A hanging verandah, therefore, would be an en- 
croachment if it amounted to an unlawful gain- 
ing upon the right of user by the public. That 
right extends to all forms of tralllc which liave 
been usual or customary, and also all that arc 
reasonably similar or incidental thereto. The 
question whether a hanging verandah amounts 
to an encroachment would clci)ond in each case 
u])on the question whether in the particular 
circumstances it constitutes an invasion of the 
public right of user as described above. The 
public have a right of user not merely on the 
roadMay, but also on the side lands attached to 
the road. Ilirji Baldco v. Itlanbhoom District 
Board. 15 Cr. L. J. 187 : 

22 I. C. 763 : 18 C. W. N. 1120 : 

A. I. R. 1914 Cal. 668. 

Ss. 139, 78 Byc-hnvs — Building 

part of house over public road. 

The building of a part of a house over part 
of a public road without the permission of the 
Chairman of the District Board is punishable 
under the bye-law. Ramaular Sahu v. Arrah 
iMunicipal Board. 6 Cr. L. J. 319 : 

11 C. W. N. 1099. 

Ss. 139 and 78 — Ultra vires — Byc-laxo 

made under — Authorily of the District Board to 
malic the bye-law. 

A bye-lav.’ of a District Board made under 
S. 139 ran thus : — “IVhocvcr encroaches on 
any road by cultivating crops or by 
ploughing it up for cultivation, or by the 
construction of any building or structure 
thereon except by the permission of the 
Chairman of the District Board, shall be 
liable to a line not exceeding Rs. .50, and to a 
further tine not exceeding Rs. 2 for every day 
on which the offence is continued.” 

Held : That the bye-law was not ultra vires of 
the District Board whicli had power under 
S. 130 read with S. 78 to make .such a bye-law'. 
Ramautnr Sahu v. Arrah JMunicipal Board. 

6 Cr. L. I. 319 : 
11 C. W. N. 1099. 


S. 140 — Bye-law — Erection of fence — 

Slope of road — Encroachment not impeding pas- 
sage (dong road — Legality of byc-laxo. 

A byc-law' passed by a District Board ran 
thus ; “No person shall encroach on any part 
of a road, its slopes or side-ditches by placing 
a fence thereon” : 

Held, that the bye-law was not confined to 
eases in which the encroachment impeded the 
passage along the highway. 

Held further, that, although the Board had no 
proprietary right in the road and its rights 
were_ confined to maintaining the road, it was 
empowered to make bye-law for the purpose. 
Nilmani Ghatak v. Emperor. 11 Cr. L. J. 540 : 

7 I. C. 931 : 37 Cal. 671. 

S. 180 — Continuing offence — Daily fine. 

A daily fine imposed in respect of a continu- 
ing offence whieli may be committed after the 
date of the proceeding in which it -was imposed, 
is illegal. AHlmani Ghatak v. Emperor. 

11 Cr. L. J. 540 : 
7 I. C. 931 : 37 Cal. 671. 

BENGAL MOTOR- VEHICLES ACT 

S. 9. 

Person paying tax must obtain delivery of 
token — Non-exhibition of token in cars by such 
person is an offence. R. C. Curtics v. Emperor. 

36 Cr. L. J. 842 (2) ; 
155 I. C. 710 : 39 C. W. N. 56 : 62 Cal. 169 : 
7 R. C. 616 : A. I. R. 1935 Cal. 242. 

BENGAL MUNICIPAL ACT (III OF 
1884), Ss. 6 (4), 204, 218. 

‘House,’ meaning of — Patit land adjoin- 
ing hou.se — Obstruction placed “in front of the 
house”, meaning of. 

For the purposes of S. 204, the term “house” 
as interpreted in S. 0, Cl. 4, is not confined 
merely to the four walls and the roof within 
■which a man dwells or carries on business, but 
it may well include the land or premises which 
arc enjoyed orheldw'ith the building. In the 
absence of a definite finding that the patil 
land is held and enjoyed along wdlli the house 
as part of the premises, it cannot be said that 
the heap of khapra stocked on it is an ob- 
struction placed in front of the house -within 
the meaning of S. 201., so as to warrant a con- 
viction under S. 218 of the Act. Bhushan 
Chandra Datta v. Chairman of the Kotcchandpur 
Municipality. 19 Cr. L. J.- 714 : 

46 I. C. 298 . 22 C. W. N. 376 ; 
A. I. R. 1918 Cal. 280. 

S. 6 (11) — Mahant of Akhra, rights of. 

The mahant of an akhra is entitled to the bene- 
fits of the provisions of S. G, Cl. (11). Kanai 
Das Mohanta v. Narayanganj Municipality. 

34 Cr. L. J. 1068 : 
145 I. C. 692 : 37 C. W. N. 362 : 
6 R. C. 136 : A. I. R. 1933 Cal. 553. 

— S.6 (ll)-4 ’unds obtained by mahant 
insufficient — Sentence of fine. 

Where the funds obtained by the mahant from 
the properties of the dkhara are not sufficient to 
do the required acts, it will not be just or pro- 
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per to .sentence him to a fine. Kauai Das 
Mohaula v. Naraijan^anj Municipah'lt/. 

34 Cr. L. J. 1068 ; 
145 I. C. 692 : 37 C. W. N. 362 : 
6 R. C. 136 : A. I. R. 1933 Cal. 553. 
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.sequently ohlaincil to fhc act of tiio Vii e- 
Chairrnan. Kri;.!a Lat! v. Chain i-,!- of U'mt’hi;!. 
Chitisurah Mtinici/'f,!;:!/. IS Cs. T.. J. 147 ; 

37 I. C. 515 ; 20 C. VV. N. 824 : 
24 C. L. J. 57 : A. I. R. 1917 Cal. 260. 


S. 28 — Members of CommiUcc pre- 
paring electoral rolls iohclhcr liable to jnosc- 
ctilion. 

Tile memberj of the Committee for preparing 
an electoral roll as contemplated by S. 21 (1), 
are not Rlunieipal Olliecrs or servants svitliln 
the meaning of Sub-S. 2, S. 28. A prosecution 
for offences under S. 28 i.s, therefore, not main- 
tainable against tliem. The Local Government or 
some higher authority can remove tlie olliecr or 
by sanction permit his removal. Nnr Ahmad v. 
Jogesh Chandra. Sen. 36 Cr. L. J. 385 : 

153 I. C. 657 : 39 C. W- N. 20 : 

62 Cal. 275 ; 7 R. C. 392 : 

A. I. R. 1934 Cal. 838. 

S. 28 — Persons dcalwg loii/i electoral roll, 

tvhclhcr uiithin scclion. 

The persons contemplated by the Sub-S. 1 to 
S. 28, arc persons wiio fall outside the category 
of those Avlio liavc to deal Avith the electoral roil 
in the course of their official duty. Kur Ahmad 
A’. Jogesh Chandra Sen. 36 Cr. L. J. 385 : 

153 I. C. 657 ; 39 C. Vf. N. 20 : 

62 Cal. 275 : 7 C. C. 392 : 

A. I. R. 1934 Cal. 838. 

^S. 4i— Chairman's pozacr to sanction 

prosecution under Food AduUcralian Acl. 

S. 4 t does not caipo.vcr tlie Chairman to sanc- 
tion iirosccutioii * under the Bengal Food 
Adulteration Act under S. 15 of Avhicii no 
prosecution can he instituted Avitiiout the order 
or consent in AATiting of the JIunicipal Commis- 
sioners. Itaghunalh Marly v. Kurscong Munici- 
pality. 25 Cr. L. J. 170 : 

76 I. C. 394 : A. I. R. 1933 Cal. 561. 

Ss. 44, 45, 230, 271, 353 — Sanction for 

prosecution by public authority, vohelhcr to be 
under seal — Report o'" out-door inspector rccom- 
mending prosecution signed by Chairman, xvhether 
complaint — yoticc against accused by Vice- 
Chairman, hoio validated. 


S. 45 — Dclcgalion of pozeers to Vice- 

Chairman — Cessation of ofjiee of delegating officer, 
effect of. on fnneiions delegated. 

Tile dciogation of {lOAvers Iiy a Chairman to a 
Vice-Chairniaii under .S. 4.5 dofs not terminate 
i on the ofiiccr delegating ceasing to iiold olliee, 
but continues until it is AvillidraAvn by his 
sucee.ssor. Bahieo Lai \. Fmperor. 

18 Cr. L. J. 273 : 

38 I. C. 305 : A. I. R. 1916 Pat. 3. 

S. 60 — Municipal servant, conviction of — 

District .Tfagislrate's pozver to hear appeal. 

IVhcrc a liislricl .Magi.=trale is not in any Avay' 
concerned Avilli a Mnnieipality, tlie mere fact 
that he receives copies of tlie jiroccedings of 
the Municipality in his capacity as ofiieial head 
of the district, Avotild not debar him from 
hearing an appeal against the conA’iction of a 
serA’ant of the Municipality. Tej Narain 
Singh V. Emperor. 22 Cr. L. J. 387 : 

61 1. C. 515 : 3 U. P. L. R. Pat. 54. 

Ss. 178, 224, 271 — Notice to demolish — 

Objection against notice — Objection disallowed— 
Committee, (Inly of, to specify' time for compliance 
— Time not specified — Effect. 

Where under S. 178, an objection against a 
notice i.ssued under S. 221 directing the re- 
moA'al. Avithin a speeined time, of a building 
constructed Avitliout permission, is disalloAA’cd, 
the Committee is bound to specify a time 
AA-ithin Avhieh the requisition is to he carried 
out, the fact that a period of time As-as men- 
tioned in the original notice docs not absoh'o 
the Committee, after disalloAA'ing tlie objection 
from the obligation of again specifying the 
time AA-ithin AA-hich the requisition sliould be 
complied Avith, and Avhere a Committee omits 
to do this, a conviction under S. 271 of the Act 
is bad in laAA-. Rampartap Lai x. Bark Mnni- 
cipality. 23 Cr. L. J. 273 : 

66 I. C. 417 : 3 P. L. T. 301 : 

A. I. R. 1922 Pat. 183. 


In the absence of any IcgislatiA’e enactment a 
sanction for prosecution by a public authority 
docs not require. to be under seal. 

Where a report of ofTcnces under Ss. 230 and 
271 Avas made by the out-door inspector of a 
Municipality in a printed fornA, the columns of 
Avhieh were duly filled up and in the remarks 
column occurred the remark, “submitted to the 
Di.striet Magistrate AA-ith recommendation to 
jirosceute the party under Ss. 230, 271 of llu; 
llcngal Municipal Act,” and it bore a stamp of 
eight annas and AA-as signed by the Chairman of 
the Municipality ; Held, that the docunAcnt Avas 
not a petition of complaint by the Chairman but 
AA-as an order or consent by the Chairman as 
representing the Commissioners for or to the 
prosecution as required under S. 353 and AA-as 
Mifiieient under the Iuaa- for the purpose of the 
pro.-eoutioii : Held, also, that the notice against 
the accused issued on the authority of the Vicc- 
I hairman Avithout any delegation of authoritA' 
by llie Chairman, by a AA-rillcn order, aa-os not 
n\-alid as the consent of the Chairman AA-as sub- 


-S. 202 — .■Ipplicability of — Dispute as to 


title— Procedure. 

Scclion 202 giA-es a siimmarA- poAver for the 
removal of an obstruction or cneroaehment on a 
road, scA\-cr or aqueduct, and its proA-isions 
;annot be applied AA-hcro there is a _ dispute 
jclAA-cen anA' person and the .Municipality Avith 
-egard to tlie title to any land. Such a disjiute 
nust be decided in the onlinary A\-ay by a CiA-il 
:ourl. Alohe Mohan Saha v. Narayanganj 
Municipality 22 Cr. L. J. 25 : 

54 1. C. 137. 

S. 202 — Notice for rcnior.if of hut, validity 

rf. 

Notice directing hut to he remoA-ed and 
-eferring expressly to S. 202 is not hud .simjily 
jccause it describes the liuL as IiiiA-ing b.'cn 
[)Ul upon road side land and not as liaA-iiig been 
lut upon road. Jndubhnshnn Mnl.erji v. 
Nffmnnf Ghosh. 32 Cr. L. J. 1214 ; 

134 1. C. 753 (a) : 53 Cal. 1135 : 
35 C. W. N. 659 : 1. R. 1931 Cal. 865 (1; : 

A. I. R. 1931 Cal. 808 (2). 
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S. 202 — lievision. Order under. 

An order passed by a District Magistrate under 
S. 202 is an order passed in a judicial proceed- 
ing and the High Court has power to revise the 
order. Nahadvoip Municipality v. Puma 
Chandra Mukerji. 26 Cr. L. J. 1246 : 

88 I. C. 862 : 29 C. W. N. 817 : 
41 C. L. J. 611 ; 52 Cal. 670 : 
A. I. R. 1925 Cal. 934. 

S. 202 — Parlies’ right to be heard — Order 

•wilhoui such opportunity, legality of — Itcvision. 

Before passing an order under S. 202 a Magis- 
trate must give the parties concerned an 
opportunity of being heard, and an order 
passed under the section without such oppor- 
tunity being given is liable to be set aside in 
revision. Nabadtvip Municipality v. Puma 
Chandra Mukerji. 26 Cr. L. J. 1246 : 

88 I. C. 862 : 29 C. W. N. 817 : 
41 C. L. J. 611 : 52 Cal. 670 : 
A. I. R. 1925 Cal. 934. 

S. 202 — Order based on report of sub- 
ordinate Officer, legality of. 

A Magistrate exercising his powers under 
S. 202 is not engaged in a criminal proceeding 
and can base his order upon a report made by a 
Subordinate Officer. Nabadzoip Municipality 
V. Puma Chandra Mukerji. 26 Cr. L. J. 1246 : 

88 I. C 862 : 29 C. W. N. 817 : 
41 C. L. J. 611 : 52 Cal. 670 : 
A. I. R. 1925 Cal. 934. 

S. 202 — Order under — Nature of — Re- 
vision, 

An order made by a Magistrate under S. 202 
is a judicial proceeding, and the High Court has 
power to revise such order. Aloke Mohan Saha 
V. Narayanganj Municipality. 22 Cr. L. J. 25 : 

54 I. C. 137. 

S. 202, repeal of. 

S. 202 was not-repealed in 1904 — S. 202 does 
not correspond with Calcutta fliunicipal Act 
(1899), S. 342. Bajendra Kumar Roy v. Bal 
Govinda. 33 Cr. L. J. 371 : 

136 I. C. 903 : 36 C. W. N. 51 : 
59 Cal. 811 : 1. R. 1932 Cal. 255 : 

A. I. R. 1932 Cal. 65. 

Ss. 202, 204, 353 — Failure to comply 

with requisition of — Offence — Prosecution-Limi- 
tation. 

)yhere a person fails to comply with a requisi- 
tion under Ss. 202 and 204, the’limitatio n of six 
months laid by S. 353 begins to run from the 
date of expiry of the period allowed for compli- 
ance with the requisition. Gulam Rasul v. 
Emperor. 22 Cr. L. J. 427 : 

61 I. C. 715 : P. L. J. 174 : 
A. I. R. 1921 Pat. 11. 

Ss. 202, 218 — Notice to remove — Service 

on person who has built — Failure to comply zoith 
requisition — Liability. 

The notice contemplated by S. 202 for the re- 
moval of any wall or other obstruction erected 
on any road or drain should be served upon the 
person who may have erected the same, and on 
failure to comply with such requisition, he alone 
is liable to a prosecution under S. 218. Shama 
Bibee v. Jadab Chundcr Banerjec. 

2 Cr. L. J. 613 : 
2 C. L. J. 226. 
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Ss. 209, 353 — Gift of land to Municipa- 
lity on condition that it would erect necessary fen- 
cing — Requisition requiring erection of fencing, 
failure to obey — Offence. 

Under S. 209 there is power in a Municipality 
to require a person to cause a fence to be erect- 
ed by the side of a tank; but it does not follow 
that a Municipality cannot accept a condition 
or enter into a binding engagement that it 
would erect a certain fencing at its OAvn cost. 
AVhere a Municipality has accepted a gift of 
certain land on condition that it would erect 
the fencing at its own cost, it is bound by the 
condition and has no power to issue a requisi- 
tion calling upon the donor to erect it, and 
consequently, his failure to comply with 
the requisition is no offence. Superintendent 
and Remembrancer of Legal Affairs, Bengal v. 
Narayan Chandra Banerjec. 24 Cr. L. J. 680 : 

73 I. C. 776 : 30 C. L. J. 13 : 
A. I. R. 1924 Cal. 101. 

S. 210 — Objection petition not stamped — 

Municipality’s duty to take notice of it. 

A petition of objection to a notice purporting 
to be under S. 210, though not stamped, and, 
therefore, informal, should be taken notice of 
by the Municipality and dealt with according 
to law'. Harindra Nath Mukerjee v. Chairman, 
Birnagar Municipality. 2 Cr. L. J. 144 : 

1 C. L. J. 15. 

S. 210 — Notice by Vice-Chairman — Ab- 
sence of delegation — Validity. 

A notice issued by the Vice-Chairman of a 
Municipality under S. 210 in the absence of proof 
of delegation of powers under S. 45, is invalid. 
Harindra Nath Mukerjee v. Birnagar Munici- 
jtaliiy. 2 Cr. L. J. 144 : 

1 C. L. J. 15. 

^S. 217 — ‘Road’ meaning of. 

A road within the meaning of S. 217 should 
include a public right of w'ay. Nando Lai v. 
Bejoy Chandra Chatterjee. 19 Cr. L. J. 742 ; 

46 I. C. 518 : 22 C. W. N. 599 : 
A. I. R. 1918 Lah. 384. 

S. 218 — Non-compliance zoith provisions 

of Ss. 175, 176, 178 and 179 — Conviction under 
S. 218, legality of. 

The conviction of, and sentence passed upon, 
an accused under S. 218 cannot be sustained, 
where the essential preliminary steps in com- 
pliance w'ith the provisions of all the Ss. 175, 
176, 178 and 179 of the Act had not been ob- 
served before an application w'as made to the 
Magistrate under S. 202 of the Act for his cri- 
minal prosecution. Nabin Chandra Aich v. 
Noakhali Municipality. 17 Cr. L. J. 265 : 

34 I. C. 985 : 23 C. L. J. 598 : 
A. I. R. 1916 Cal. 455. 

S. 219 — Daily fine — Legality. 

The law' does not allow a daily fine to be im- 
posed in anticipation of an offence being com- 
mitted. Harindranath Mukerjee v. Chaimtan, 
Birnagar Municipality. 2 Cr. L. J. 144 : 

1 C. L. J. 15. 

S. 222 — Absence of jJromulgation of ap- 
plication — Condition for selling meat without 
licence, legality of. 

In the absence of proof as to due promulgation 
of order applying Act to the particular Municipa- 
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lily, conviction for scllinf; meat witlioiit licence 
is illegal. Khttrshid Chile v. Jlmignn] Mtini- 
cipalilij. 139 I. C. 134 ; 36 C. W. N. 823 : 

I. R. 1932 Cal. 558 : A. I. R. 1932 Cal. 833. 

S. 222 — Accused's rigid to shoeo xcanl of 

proynulgalion — Previous application for licmce. wo 
bar. 

The fact that the accused applied for licence to 
sell meat within the limits of the Municipality 
in a previous year docs not throw the onus 
upon him to .show negatively ■ that there was no 
promulgation as is required by law. Klnirshid 
Chile V. Itaniganj Municinalitij. 139 I. C. 134 : 

36 C. W. N. 823 : 1. R. 1932 Cal. 558 : 

A. I. R. 1932 Cal. 833. 

S. 222 — Promnlgation — Presumption. 

There is no presumption under S. 114 (e), E\-i- 
dcncc Act, that the order was published as 
required by S. 222. Khurshid Chile v. Paniganj 
Municipalilij. 139 I. C. 134 ; 36 C. W. N. 823 : 
I. R. 1932 Cal. 558 : A. I. R. 1932 Cal. 833. 

S. 223-A — Applicabililtj of Calcutta Sur- 
vey Act to Bihar. 

In or about the year 1914, the Gaya Munici- 
pality was surv’ej’cd under the Calcutta Sur\*ey 
Act, Avhicli by S. 223-A of the Bengal jMuniclpal 
Act had been extended to all the Municipalities 
in the Bihar Province. In that survey 
a plot was recorded as belonging to the Muni- 
cipality, and no suit was brought to challenge 
that entry within one year as required by S. 22, 
of the Bengal Survey Act : Held, a subsequent 
suit to challenge the title of the Municipality 
would be barred. Brindaban Prasad v. Gaya 
Mtinicipalily. 39 Cr. L. J. 136 : 

172 I. C. 215 : 10 R. P. 331 : 4 B. R. 154 : 

A. I. R. 1937 Pat. 640. 


BENGAL MUNICIP.AL ACT, 3884. 

found.ation a few feel Ix-low {he gromui level, 
the brickwork of which h.ui not even reached 
the plinth level: Held, that the eonvii lion could 
not be maintained, because there was in fact 
no building in existence and it was not known 
whether and where the building would be erect- 
ed. Shiv Butt Bay v. Sntisli Chandra Ghosh. 

20 Cr. L. J. 626 : 
52 I. C, 386 : A. I. R. 1919 Pat. 490. 

; Ss. 243, 244 — Predion of hut tcithout 

notice to Comini.ssioncrs — Pailing to remove hut 
xchen required to do so — Of fence. 

Section 243 forbids the erection of huts without 
.a month’s notice, to the Commissioners, and if 
any one erects .a liut without such notice, he is 
liable to punishment under the first portion of 
S. 2G7. The Commissioners may take action 
under S. 21-4 instead, but they are not bound to 
do so. Chairman, Iloxerah Munieipality v. Golapi 
Baca. 10 Cr. L. J. 191 ; 

2 I. C. 939 : 10 C. L. J. 16. 

S. 250 — Article not offered for sale; if 

can be seized. 

A Magistrate has no jurisdiction to seize an 
article under S. 250 when it has not been offered 
for .sale as fit for human consumption. Bam 
Chandra v. Bam Pertab. 19 Cr. L. J. 220 : 

43 I. C, 796 : 4 P. L. W. 62. 

S. 261 — “Kiln” meaning of — Panja /or 

firing brides. 

The word “kiln” in S. 2G1 refers to a structure 
which is of a permanent nature and does not 
include a potjju for firing bricks. Superintend- 
ent and Bancmbrancer of Legal Affairs, Bengal 
V. Trailoklnia Nath. 24 Cr. L. J. 356 : 

72 I. C. 330 : 30 C. L. J. 108 : 26 C. W. N. 926 : 

49 Cal. 1014 : A. I. R. 1922 Cal. 194. 


Ss. 238, 240— Building, meaning. 

■ The word “building,” in the- absence of any 
specific definition in the Act, .should be cons- 
trued in its ordinary sense and as including 
erections, structures, or buildings such as ma- 
sonr}- walls. Mahabir Das v. Gaya Municipali- 
ty. 16 Cr. L. J. 59 : 

26 I. C. 651 : A. I. R. 1915 Cal. 806. 

Ss. 238, 240 — Building of nao masonry 

toall, it erection of house. 

The building of a new additional masonry wall 
which materially enlarges a courtyard consti- 
tutes the erecting of a house within the mean- 
ing of Ss. 238 and 2-40. Mohabir Das v. Gaya 
Municipality. 16 Cr. L. J. 59 : 

26 I. C. 651. 

S. 240 — ‘Bc-crect,’ meaning of. 

The construction of portions of a house which 
had been entirely destroyed is a ‘re-crcction’ 
within the meaning of .S. 2-40 and does not 
merely amount to repairs. Baldco Ball v. 
Empaor. 18 Cr. L. J. 273 : 

38 I. C. 305 : A. I. R. 1916 Pat. 3. 

Ss. 241, 273 — Building Begulations 

of Giridih Municipality, r. 13 (2) — Building .still 
bclmo plinth Irecl — Conviction for contravention of 
rule, legality of. 

Where accused was convicted under S. 273 
for having infringed rule 13 of the Building 
Regulations of the Giridih Municipality made 
under S. 241 of the .\ct and the evidence 
showed that the accused had only laid the 


-S. 261 — Scope of — Powers of Commis- 
sioners. 

Quaere. — It is doubtful whether the penultimate 
claiLsc of S, 201 empowers the Commissioners 
to do more than withhold the licence in indivi- 
dual cases, each case being considered on its 
own merits. Mooleram Ali v. Cuttack Munici- 
pality. 14 Cr. L. J. 91 : 

18 I. C. 651 : 17 C. W. N. 531. 

S. 261 — “TFoorf,” whether include timber. 


The word “wood” in S. 201 is used in its 
ordimary and natural meaning and includes 
timber. A timber-yard, therefore, is a yard or 
depot for trade in wood within the meaning of 
that section and requires a licence. Emperor v. 
Tar Muhammad Jan. 22 Cr. L. J. 631 : 

63 I. C. 327 : P. L. J. 363 : 2 P. L. T. 722 : 

ATT) 1011 Pof 17a 


-Ss. 261, 273 (2) — “Such local limits as 

may be fixed," meaning of— Commissioners' powers 
of applying section. 

Section 201 is wide enough to enable the 
Commissioncr.s to apply the section to all places 
within Municipal limits or the entire area within 
the Municipal boundaries. The words “such 
loe.il limits as may be fixed” may bo applied to 
the whole and not only to a part of the Muniei- 
n.al area. Mookram AH v, Cuttack Municipality. 

‘ 14 Cr. L. J. 91 : 

18 I. C. 651 : 17 C. W. N. 531. 
— S. 267 — Erecting hut without notice and 
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failure to remove it rahen required — Distincl off- 
ences — LtahilUy to pay daily fine. 

Erecting a hut -without notice to the Commis- 
sioners and failing to remove Imts when required 
to do so, are two distinct offences. Tlie liabili- 
ty to pay tlie daily fine as provided for in the 
last jiorUon of S. 2G7 attaches only to the 
second offence. Chairman, Howrah Municipality 
V. Golapi Bewa. 10 Cr. L. J. 191 : 

2 I. C. 939 : 10 C. L. J. 16. 

Ss. 270, 350 — Bye-law No. 64 made 

miller S. 350 — ‘Road’ or ‘drain,’ meaning of. 

The ‘road’ or ‘drain’ referred to in S. 270 and 
Byc-law No. G-f made under S. 350 must be a 
road or drain belonging to the ISIunicipality or 
a public road or drain. It would be ultra vires 
for a Municipality to interfere with a private 
roa<l or drain. Jn re: Malicsh Chandra Pandey v. 
Basania Kumar Das. 3 Cr. L. J. 450 : 

10 C. W. N. 667. 

S. 273. 

Making tiles without licence — rdunicipality not 
proving imblicalion of prohibition — Offence 
is not committed. Ilooghly-Chinsura Munici- 
pality Y. Keshah Chandra Pal. 34 Cr. L. J. 549 : 

143 I. C. 285 : 56 C. L. J. 583 : 
I. R. 1933 Cal. 395 : A. I. R. 1933 Cal. 347. 

Ss. 273, 261 — Storing hides loithout 

licence — Resolution fixing local limits lost — No 
secondary evidence — Presumption under S. 114, 
Evidence Act — Accused, if can be conyiclcd. 

Where the resolution of a Municipality to show 
what local limits were duly fi.Ked for the pur- 
poses of S. 2G1 had been lost or de.stroj’ed, and 
no secondar}' evidence of its terms was given 
under S. G5 of the Evidence Act : J/c/d," that 

the presumption, under S. 114 of the Evidence 
Act, 111 (f), could not supply the deficiency in 
the proof, and that in the absence of proof that 
any local limits had been fixed by the Commis- 
sioners under S. 2G1, no one could" be convicted 
of using without a licence certain premises 
within the JIunicipality for the purpose of stor- 
ing hides, in contravention of the provisions 
of S. 261. Mookram AH v. Culiack Municipality. 

14 Cr. L. J. 91 : 
18 I. C. 651 : 17 C. W. N. 531. 

Ss. 273, 352 — Construction zoithout per- 
mission — Prosecution zvhilc objection to requisition 
is pending — Legality. 

It is open to a Municipality to prosecute the 
owner of a house for ‘erecting’ or ‘re-erecting’ it 
without the former’s permission along -with a 
requisition for the removal or destruction of the 
portion constructed. The construction without 
sanction is an offence distinct from tJic failure 
to remove in obedience to the notice, and the 
fact that objections to the latter are pending is 
no bar to the initiation of a prosecution for the 
former. Baldco Ball v. Emperor. 

18 Cr. L. J. 273 : 
38 I. C. 305 : A. I. R. 1916 Pat. 3. 

— S. 273 (1) — Building of ncro masonry 

zoall, whether erection of house — Erection without 
sanction, zohethcr offence. 

The building of a new and additional masonry 
wall which materially enlarges a courtyard con- 
stitutes the erecting of a house within the mean- 
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ing of Ss. 238 and 240 and its erection without 
the sanction of the Municipal Commissioners is 
an offence under S. 273, sub-section (1) of the 
Act. Mohabir Das v. Gaya Municipality. 

26.1. C. 651 : A. I. R^ iSs CaL lofi! 

S. 335 — Municipality to which Part X of 

Municipal Act not extended — Right to levy rent 
from stall-holders on road — Common Law 
right. 

A Municipality to which Part X of the Act 
has not been extended has no right, under 
S. 335 to realise rent from , persons putting up 
stalls and exposing their goods for sale by the 
side of a road which may have vested in the 
Municipality ; nor does such a right arise by 
analogy of the Common La^v on aecount of the 
Municipality being the owner of the road in 
question. Dhunmon Chowdhury v. Emperor. 

25 Cr. L. J. 114 : 
76 I. C. 178 .: 3 P. L. T. 339 : 
A. I. R. 1922 Pat. 286. 

Ss. 335, 30 — Road vested in Municipality 

— Lease contract, necessity of — No payment of tax 
without contract. 

Vfhere property in a road has become vested 
in a Municipality under S. 30, it can use the road 
as an owner for the purposes set forth in the 
Act. If the Municipality thinks that any road 
or a portion thereof can be leased to any person 
for any purpose, there must be a contract to 
that effect between the Municipality and that 
person, and without such a contract, the Muni- 
cipality is not entitled to force the payment of 
any tax by any person. Dhunmon Chowdhury v. 
Emperor. 25 Cr. L. J. 114 : 

76 I. C. 178 : 3 P. L. T. 339 : 
A. I. R. 1922 Pat. 286. 

S. 345 — Conviction under, essentials for. 

For a conviction under S. 345, the prosecution 
have to prove that the Magistrate on an applica- 
tion of the Commissioners has ordered the land 
to be closed as a market place and has taken 
order to prevent such land being so used. 
Putikaharini v. Vice-Chairman, Vtshnupur 
Municipality, 18 Cr. L. J. 304 ; 

38 I. C. 336 : 20 C. W. N. 1015 ; 

A. I. R. 1917 Cal. 206. 

S. 353 — Failure to comply zoith requisi- 
tion under Ss. 202, 204 — Limitation ', ' starting 

point of. 

Where a person fails to comply with a requisi- 
tion under Ss. 202 and 204 the limitation laid 
by S. 353 begins to run from the date of the 
expiry of the period allowed for compliance 
with the requisition. Gulam Rasul v. Emperor. 

22 Cr. L. J. 427 : 
61 1. C. 715 : 6 A. L. J. 174 : 

2 P, L. T. 390. 

S. Z52— Vice-Chairman can only convey 

sanction. 

The authority which the Vice-Chairman has, is 
to convey the sanction of the Commissioners, 
and not to pass any order of any kind, and he 
must convey that sanction under his own seal 
and signature to the Magistrate. Rasul Bakhsh 
V. Municipal Board of Chapra. 

13 Cr. L. J. 524 : 
15 I. C. 796 ; 16 C. W. N. 934. 
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BENGAL MUNICIPAL ACT, 1932. 

— Ss. 353, 273 — Prosecution — Offence 

under Act. 

The only evidence of sanction of prosecution 
by a public autliority, is a witin" under llie 
seal and signature of that authority. Rasul 
BaMish V. Municipal Board of Chapra. 

13 Cr. L. J. 524 : 

15 I. C. 796 : 16 C. W. N. 934. 


I BENG.IL POLICE ACT, 1061. 

I entitled to make eoini)liiini under S. .'il, It 
docs not refer to voters' list of a pari ieiiiar 
ward in wiiicli election has taiceii place. Xn'-a 
Xarayan Mondnl v. Aghorc Chandra Gr.nguhi (J), 
distinguished. 31 Cr. L. J.' 17 (b) : 

! 184 I. C. 451 (2) : 43 C. W. N. 1063 : 

I. L. K. 1939 (2) Cal. 442 : 12 R. C. 234 : 

A. I. R. 1939 Cal. 662. 


S. 356 — Distress Warrant — Sufficient 

service, where personal serviec not possible. 

Where service of a Distress Warrant, issued 
under the Act, cannot be effected personally on 
the addressee, the leaving of rvarrant at his 
house and presentation to an adult male mem- 
ber of his family constitutes regular service 
under S. 356 of the Act. Government Advocate, 
Bchar and Orissa v. Ganga Prasad, 

25 Cr. L. J. 31 : 
75 I. C. 719 : 3 P. L. T. 559 : 1 Pat. 423 : 

A. I. R. 1922 Pat. 532. 

S. 356 — Distress warrant — Omission to 

specif;/ dale of return — Effeet. 

The mere omission to specify the date of return 
in a Distress Warrant issued in the proper form 
provided by Seh. V of the Act does not render 
the warrant illegal. Governmcnl Advocate, 
Behar and Orissa v. Ganga Prasad. 

25 Cr. L. J.‘31 : 
75 I. C. 719 : 3 P. L. T. 559 : 

1 Pat. 423 : A. I. R. 1922 Pat. 532. 

BENGAL MUNICIPAL ACT (XV of 1932) 

S. 2 — Sanction lapsing before new Act — 

No preservation. 

If sanction has lapsed before the new Bengal 
Municipal Act has come into force, there is 
nothing which can be preserved under S. 2. 
Amuhja Charan Paul v. Chairman, Kanehrajmra 
Municipatilij. 41 Cr. L. J. 801 : 

189 1. C. 773 ; 71 C. L. J. 58S : 
13 R. C. 129 ; A. I. R. 1940 Cal. 336. 

S. 28 — Member of revising authority, 

status of. 

A member of the Revising Authority is neither 
a Municipal Olliccr nor servant. Hem Chandra 
Das v. Subodh Chandra Das. 35 Cr. L. J. 1399 : 

151 1. C. 718 ; 38 C. W. N. 360 : 
61 Cal. 361 : 59 C. L. J. 379 : 

7 R. C. 171 (2) : A. I. R. 1934 Cal. 498. 

S.. 28 (1) — Application of, to revising 

authority. 

Cl. (1) of S. 28, cannot applj’ to persons who 
constitute the Revising Authority. Hem 
Chandra Das v. Subodh Chandra Das. 

35 Cr. L. J. 1399 ; 
151 1. C. 718 : 38 C. W. N. 360 : 
61 Cal. 361 : 59 C. L. J. 379 : 

7 R. C. 171 (2) : A. I. R. 1934 Cal. 498. 

S. 34 — Entertainment of complaint — 

condition precedent. 

Deposit of Rs. 50 is condition precedent to 
entertainment of complaint. Complaint can be 
revived on deposit of amount. Hem Chandra 
Das v. Subodh Chandra Das. 35 Cr. L. J. 1399 ; 

151 1. C. 718 ; 38 C. W. N. 360 : 
61 Cal. 361 : 59 C. L. J. 379 : 7 R. C. 171 (2) : , 
A. I. R. 1934 C.nl. 45S. 

S. 34 — ‘'Electoral roll" refers to whole if \ 

Mimicipalily. 

Tlie “electoral roll'' refers to the whole Muni- 
cipality and any person whose name is on il, is 


S. 34 — Period of 1-1 days relates to election 

offences. 

The jicriod of 1-t days rclatc.s (n offences com- 
mitted in connection with an election and the 
shorter period of 7 days to other offences. Ali 
Haidar v. Vpendrn Nath Kinidu, 

41 Cr. L. J. 17 (b) : 
1S4 I. C. 451 (2) : 43 C. W. N. 1063 : 
I. L. R. 1939 (2) Cal. 442 : 12 R. C. 234 : 

A. I. R. 1939 Cal. 632. 

S. 71 — Offence, nature of. 

Offence under S. T1 is not a continuing offence. 
Bhagia v. Chittagong Mnnicipaliti/. 

41 Cr. L. J. 47 : 
184 I. C. 585 (1) : 44 C. W. N. 481 : 
12 R. C. 245 (1) : A. I. R. 1939 Cal. 608. 

S. 71 (2). — Date of offence, necessity 

/yroving. 

It is the business of the prosecution to estab- 
lish on wliat date the alleged offence under 
S. 71 was committed. Bhagia v, Chittagong 
Municipality. 41 Cr. L. J. 47 : 

184 I. C. 585 (1) : 44 C. W. N. 481 : 
12 R. C. 246 (1) : A. I. R. 1939 Cal. 608. 

S. 241. 

Encroachment by entire .shop on Jlunicipal 
road — Section applicable is 24'1 and not S. 240. 
Puran Chandra v. Satis Chandra Modak. 

36 Cr. L. J. 512 : 
154 I. C. 417 : 38 C. W. N. 1099 : 
7 R. C. 450 : A. I. R. 1935 Cal. 116 (2). 

^S. 317. — Scope and application of. 

S. .817 applies to persons who intend to erect 
a building. It lias nothing to do witli persons 
avlio start to crrcct surreptitious buildings, and 
arc caught red-handed and then stopped. 
Amulya Charan Paul v. Chairman, Kanchrapara 
Municipality. 41 Cr. L. J. 801 : 

189 I. C. 773 ; 71 C. L. J. 588 : 13 R. C. 129 : 

A. I. R. 1940 Cal. 336. 

S. 326 — Application of— Removal of 

partition wall — /tjcrc(i.sc .of cubical capacity. 

S. :520 (2) only refers to increase in cubical 
c.apacity of a building or any part tlicrcof. 
Mere removing of the partition wall and thus 
increasing the area of tlic room, does not neces- 
sarily result in lilt; increase of Hie cubical 
capacity of tile building. Ram Ratan Lalt v. 
Chairman of the Asansolc Municipality. 

39 Cr. L. J. 258 : 
73 I. C. 63 : 41 C. W. N. 1316 : 10 R. C. 4S4 : 

A. I. R. 1937 Cal. 556. 

BSNGAJL POLICE ACT (V of 1861 ) 

Soriclyfor the Prrvntinn of Criirlty to 

.iiiimah, officers of— Public .':Tranls. 

Olliccr.s of the Society for t!ie Prcvcinion of 
Cruelty to .kuimals, aiijuiint'd timhr the Act 
are puhlic servants williin the meaning of (he 
Penal Code. 'J'liemere fact tlial the ecrlilicales 
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BENGAL PUBLIC GAJMBLING ACT, 1867. 

of appointment given to such officers are not 
strictlj' in conformity with the form prescribed 
for public servants docs not invalidate their 
appointment or take tliem out of tlie category 
of public servants. Upendra K^tmar GJiose 
V. Emperor. 3 Cr. L. J. 420 : 

3 C. L. J. 475 : 10 C. W. N. 727. 

Ss. 7, 29 — Suspcjrsion and condncmcnl 

for unlimited period — Cumulative pumshment, if 
legal — Police officer. 

An order for suspension and confinement of a 
Police officer for an unlimited period of time 
exceeding the limits laid down in Cl. (b) of S. 7, 
is illegal and is not such an order which a 
District Superintendent of Police can legally 
pass at all, nor one which he can pass in the 
alternative under S. 7 , and no conviction under 
S. 29 for disobeying .such an order, is main- 
tainable. Earn Gopal Ghosh v. Emperor. 

3 Cr. L. J. no : 
2 C. L. J. 616. 

BENGAL POLICE REGULATIONS 

RULE NO. 1067 

Ultra vires. 

Rule No. 1067 of the Bengal Police Regula- 
tions is ultra vires. Eamgopal Adhikari v. 
Emperor. 134 I. C. 891 : 58 Cal. 1132 : 

35 C. W. N. 547 : 1. R. 1931 Cal. 891 : 

A. I. R. 1932 Cal. 285. 

BENGAL PRISONS AMENDMENT 

ACT (VI OF 1930) 

Whether ultra vires. 

Bengal Prisons Amendment Act is legal and 
not ultra vires. Prattd Chandra Mitra v. Com- 
mandant, Higli Detention Camp. 

35 Cr. L. J. 1466 : 
151 1. C. 1028 : 38 C. W. N. 299 : 
59 C. L, J. 185 : 61 Cal. 197 : 7 R. C. 201 (2) : 

A. I. R. 1934 Cal. 259. 

Persons to be dealt xoith, determina- 

ton of. 

Executive is invested with the final power to 
determine which members of a class are to be 
dealt with under the Statute. Pratul Chandra 
Mitra v. Commandant, Higli Detention Camp. 

35 Cr. L. J. 1466 : 
151 1. C. 1028 : 38 C. W. N. 299 : 
59 C. L. J. 185 : 61 Cal. 197 : 7 R. C. 201 (2) : 

A. I. R. 1934 Cal. 259. 

■ Detention, legality of — Authority com- 

petent to determine. 

The question whether the Government Avas 
right in detaining a particular person is not 
one for the High Court to determine as the 
Statute leaves the decision entirely to the Local 
Government. Pratul Chandra Mitra v. Com- 
mandant, Higli Detention Camp. 

35 Cr. L. J. 1466 : 
151 1. C. 1028 : 38 C. W. N. 299 : 
59 C. L. J. 185 ; 61 Cal. 197 : 7 R. C. 201 (2) : 

A. I. R. 1934 Cal. 259. 

BENGAL PUBLIC GAMBLING ACT 
(II OF 1867 AS AMENDED BY ACT 
VI OF 1913), Ss. I, 10, 10-A. 

‘Gaming,’ meaning of— Amendment, 

effect of — ‘Gaming’ and playing ‘game,’ distingu- 
ished. 


BENGAL PUBLIC GAMBLING ACT, 1867. 

Under the Act, as amended by Act IV of 
1913, the questions as to whether, a game is one 
of pure chance or one in which the element of 
skill preponderates are no longer pertinent. 
The Courts have to see whether the game is 
covered by wdiat is meant by ‘gaming’ ; if it is, 
it is hit by the Act unless it is a game of mere 
skill within S. ll-A of the Act. The definition 
in the Act doss not really define “gaming”, 
but merely indicates what it is like and exclu- 
des wagering or betting on some particular 
occasion, and in particular circumstances and 
also excludes a “lottery”. ‘Gaming’ means 
playing at any game for money, Avhich is stak- 
ed on the result of the game, i.c., which is 
to be lost or won according to the success or 
failure of the person who has staked. The 
question of cliance or skill does not enter into 
the connotation of the word. Emperor v. 
Arjoon Singh. 31 Cr. L. J. 901 : 

125 I. C. 643 : 33 C. W. N. 910 : 57 Cal. 520 : 

A. I. R. 1929 Cal. 769. 

Ss. 5, 8 — Money on person of gambler — 

Forfeiture. 

The private property of an individual such as 
money or jewellery on his person who is found 
gaming in a gaming house cannot be seized and 
forfeited under S. 8 unless it is quite clear that 
there was attached to such private property the 
taint that it was reasonably suspected to have 
been used or intended for the purposes of gam- 
ing. Lachmi Narain Marwari v. Emperor. 

25 Cr. L. J. 321 : 

77 I. C. 177 : 1923 Pat. 220 : 4 P. L. T. 622 ; 

1 Pat. L. R. 229 Cr : A. I. R. 1924 Pat. 42. 

S. 11 — Common gaming house — Pre- 
sumption as to persons present — Persons found in 
public gambling place — Presumption- — Person 
found running atoay from public gambling place — 
Whether supports presumption that he was actual- 
ly gambling. 

All the persons present in such an enclosed 
place as a common gaming house, may naturally 
be supposed to be members of the gaming party. 
But in dealing Avitli a public place where the 
gravamen of the offence may be said to the 
danger of corrupting the morals of the innocent 
passer-by, the presumption regarding anyone 
found present (unless something further is prov- 
ed against him) is that he is such an innocent 
passer-by. The mere fact of running aw'ay is 
not sufficient to support the presumption .that 
the persons Avho ran away w’ere actually gambl- 
ing. Eamjank Palwa v. Emperor. 

38 Cr, L. J. 608 : 

168 I. C. 840 ; 18 P. L. T. 352 : 3 B. R. 499 : 

9 R..P. 518 : A. I. R. 1937 Pat. 276. 

S. 11 — Persons on their way to race-course 

— Possessing racing guides and notes on horses — 
Inference. 

Having racing guides and notes on horses does 
not necessarily justify the inference that the 
persons possessing them were taking unauthoriz- 
ed bets. It is not unlawful for men to possess 
racing guides and notes on horses specially when 
they are on their w'ay to the race-course to 
attend the races. Prafulla Kumar Mukerjee v. 
Emperor, 40 Cr. L. J. 60 : 

178 I. C. 412 : 11 R. C. 357 : 

A. I. R. 1938 Cal. 713. 



1^5 


ALL INDIA CRIMINAL DIGEST (19o{-— lijiO) 


120 


BENGAL SUPPRESSION OF TERRORIST j 
OUTRAGES ACT, 1932. ! 

S. 11 — Pablic place, gambling, Kliat is. 

A public place of gambling need not be public 
property but if it is private property, the public 
must have access to it ; nor is it sufficient that 
the place should be accessible to the public : it 
must be a place to which the public do in 
fact resort. Where the public has no access, 
the place is not a public place. Eamjanlc Palma 
V. Emperor. 38 Cr. L. J. 608 : 

, 168 I. C. 840 : 18 P. L. T. 352 ; 3 B. R. 499 t 

j 9 R. P. 518 : A. I. R. 1937 Pat. 276. 

Ss. 11, 11 (a) — “ Bing game,” tohclhcr 

game of skill or chance — Finding of fact — Bemision. 
A finding on the question whether the ‘Ring 
game’ is a game of skill or a game of chance is 
a finding of fact and unless the Magistrate has 
committed any grave error in arriving at the 
finding, the High Court will not interfere. 
Bamri Mian v. Emperor, 22 Cr. L. J. 390 : 

61 1. C. 518 : 3 U. P. L. R. Pat. 55. 

BENGAL REGULATION (VI OF 1825) 

S. 2 — Imposilion of fine — Magistrate or 

Collector — Jurisdiction. 

Under S. 2 a fine can be imposed only by a 
Collector or other officer acting in that capa- 
city. The proceedings under the section cannot 
be taken by a Magistrate as such. Muhammad 
Alam V, Emperor, 11 Cr. L. J. 476 : 

7 I. C. 389. 

^ BENGAL SUPPRESSION OF IMMORAL 
TRAFFIC ACT (VI of 1933), S. 9. 

Intention — Nature of. 

The intention specified in S. 0 need not be an 
intention that the girl should become an inmate 
of an existing brothel. Ekkari Das v. Emperor, 

40 Cr. L. J. 660 ; 
182 I. C. 447 : 43 C. W. N. 668 : 12 R. C. 65 : 

A. I. R. 1939 Cal. 290. 

S. 9 — Trial by jury — Misdirection to jury 

— Trial illegal. 

In a trial under S. 0, the Judge omitted to 
point out to the jury that the prosecution must 
prove that the girl was taken to the house for 
tlic purpose of prostitution, but told them that 
the offence would be committed even if the 
house was not already a brothel within the 
definition of S. 3 of the Act : Held, that there 
was a serious misdirection, Ekkari Das v. 
Emperor. 40 Cr. L. J. 660 : 

182 I. C. 447 : 43 C. W. N. 668 : 
12 R. C. 65 : A. I. R. 1939 Cal. 290. 

BENGAL SUPPRESSION OF TERROR- 
IST OUTRAGES ACT (Xn OF 1932), 
SS. 24, 25. 

PomcT of Special Magistrate to lender 

pardon under S. 337, Criminal Procedure Code. 

Per Mttkcrji, J . — ^Thc Special Magistrate 
has no power to lender pardon under 
S. 337, Cr. P. C. The words used in the section 
arc that “such person shall be tried”. Tender- 
ing p.ardon is not trial of such person. S. .337 of 
the Criminal Prooedure Code cannot be taken i 
in compartments, and it cannot be held that j 


BENG/\L SUPPRESSION OF TERRORIST 
OUTRAGES ACT, 1932. 

all the compartments with tlic c\-fe]ilinn of 
tli.at which ensure.', the to have Uie ease 

committed to the Court of .Kc.ssions may be 
availed of by the Special -Magistrate. 

Per Panckridge, J. — The various powers and 
directions given to Magistrates by S. 337 arc 
so distinct and independent tliat each is a pro- 
vision within the meaning of the Bengal Sup- 
pression of Terrorist Outrages Act. The 
suggestion that the Special Magistrate is only 
clothed with power to “try” the accused under 
S. 25, Local .Vet and not witli the power to 
“pardon” is to construe “try” and “trial” in 
an artificial and unnccessaril 3 '’ narrow fa.shion. 
S. 337. Criminal Procedure Code, is part of 
Chap. XXIV, which contains “General Provi- 
sions as to Inquiries and Trials,” and the power 
to tender a pardon can be exercised “at any 
stage of the investigation or inquiry into, or 
the trial of the offwicc.” The Special Magis- 
trate authorized under S. 25 (1) has all the 
powers whicli the Code confers on Magistrates 
trying such cases save such powers as are clear- 
ly inconsistent with the Local Act, Harihar 
Sinha v. Emperor. 37 Cr. L. J. 758 : 

163 I. C. 9 : 40 C. W. N. 876 : 1936 Cr. C. 583 ; 

63 C. L. J. 307 : 8 R. C. 698 (F. B) ; 

A. I. R. 1936 Cal. 356. 

■ S. 25 — Application of proin’sions of 

Cr. P. C. to proceeding under. 

The provisions of the Criminal Procedure 
Code, in so far ns they are inconsistent with 
Bengal Act, XII of 1032, do not apply to 
trials by Special’ Magistrates. Mohammad 
Saleuddin v. Emperor. 36 Cr. L. J. 884 : 

156 I. C. 238 : 39 C. W. N. 698 ; 

7 R. C. 695 : A. I. R. 1935 Cal. 281. 

S. 25 — Appointment of Special Magis- 
trate. 

Per Henderson, J. — An opinion of the Local 
Government merely that an accused person had 
commitle \ an offence not punishable with 
death would not give jurisdiction to appoint a 
Special Magistrate to try him. The Local 
Government do not have it in their power to 
decide finally that a particular accused person 
has not committed an offence punishable with 
death. Nctai Chandra Jana v. Emperor. 

37 Cr. L. J. 1092 : 

165 I. C. 162 : 40 C. W. N. 959 : 

9 R. C. 351 : 64 C. L. J. 421 : 

A. I. R. 1936 Cal. 529. 

Ss. 25, 3 — Scope of — Prima facie case 

of murder disclosed — Local Government, if can 
direct trial by Special Magistrate. 

Section 25 does not cmj)ower the Local 
Government to order a trial before a Special 
Jlagistnitc where a case of murder is prima 
facie disclosed by the prosecution evidence. 
Nctai Chandra Jana v. Emperor. 

37 Cr. L. J. 1092 : 

165 I. C. 162 : 40 C. W. N. 959 : 

9 R. C. 351 : 64 C. L. J. 421 : 

A. I. R. 1936 Oil. 529. 

S. 35 — Act must be read tcith supplement- 
ary Act — Appeal from conviction by Special Magis- 
trate, if lies — Bevision. 
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BENGAL SUPPRESSION OF TEraiCRIST 
OUTRAGES ACT, 1932. 

TIic Ec‘n."al of 'IVrrnri'-L OiiLraffe.-: 

Act, 10:J2, must I)e read v.itli the .sup])lcmen- 
tary Act, rvliiclj contains various definitions 
and directions villi rcftard to a.ijpcals and so on, 
and no ajipcal lies from a conviction and sen- 
tence jiasscd liy a Sjiccial Matiislratc under 
the Local Act, nor can the IIiKh Court interfere 
with such convirtion and sentence under the 
power of superintendence friven hy S. 107, 
Government of India Act. Maihiu Mohau Iloij 
v. Emperor. 37 Cr. L. J. 1025 : 

164 I. C. 798 : 40 C. \V. N. 735 : 9 R. C. 282 : 

63 Cal. 1086. 

S. 35 — Court, if can go behind the 

sa7iclion. 

Whether the .sanctioning authorily would 
authorize a prosecution for an allc"cd olicncc 
punishable under S. O.'i (a) or not is a matter 
for that authority to decide. Once the jirose- 
cution is authori.scd, the tryiii" Court cannot 
go behind the sanction or question the pro- 
priety of the judgment of the sanctioning 
autlioritv. TIaripada Sen Gupta v. Emperor. 

38 Cr. L. J. 691 : 
169 I. C, 60 : 9 R. C. 889 : 
I. L. R. 1937 (1) Cal. 774. 
A. I. R. 1937 Cal. 49. 

— S. 35 — Possession, nature of — Knoxoing- 

ttj, signiftcance of. 

The word “knowingly” in S. 35, qualifies the 
word “posse.ssion”. Con.struclive ]) 0 .sscs.sion on 
the part of the person charged is not enough. 
If u book is in a room occupied by the person 
charged, he is no doubt in the eye of law in 
possession of the book, because he has j)osscs- 
sion of the room, but to sustain a conviction 
under the section, the Crown must prove that he 
knew that llie book was in his room. It is 
immaterial whether th.e person had knowledge 
of the notification or not. Ilaripada Sen Gupta 
V. Emperor. 38 Cr. L,. J. 691 : 

169 I. C. 60 : 9 R. C. 889 : 
I. L. R. 1937 (1) Cai. 774: 
A. I. R. 1937 Cal. 49. 

S. 35 — Sentence, considerations govern- 
ing. 

For the purpose of deciding what sentence 
ought to be passed under S. 35, it is the duty of 
the Court to take into account the character of 
the book. If the book in question is a violent 
one advocating terrorism or terrorist crime.s, 
the sentence ought to be substantial. If it is an 
innocent one in the sense that it docs not en- 
courage terrorism, it may be unfortunate that 
authority to file a complaint has been given by 
the District Magistrate, but the Court must 
take the character of the book into considera- 
tion in passing sentence. Ilaripada Sc7i Gupta 
v. E777peror. 38 Cr. L. J. 691 : 

169 I. C. 60 : 9 R. C. 889 : 
I. L. R. 1937 (1) Cal. 774 : 
A. I. R. 1937 Cal. 49 : 

S. 35 (a) — Offence — Test. 

An offence under S. 35 {a), in respect of a book 
is committed if it could have been rightfully 
seized by the Chief Customs Officer at the time 


BENGAL TENANCY ACT, 1885. 

of its imjjortation under the Sea Customs Act, 
1 87'8. Ilaripada Sc77 Gupta v. E7npcror. 

38 Cr. L. J. 691 : 
169 I. C. 60 : 9 R. C. 889 : 
I. L. R. 1937 (1) Cal. 774 : 
A. I. R. 1937 Cal. 49. 

Ss. 35 (b), 38 — Posscssio7i of proscribed 

hook — Prcsumptio7i of guilt. 

In a prosecution under S. 35 (b), for possessing 
a proscribed book, it may safely be said that 
the trying Magistrate, before he eomes to the 
judicial consideration of a case, is well aware 
that rc.sponsiblc ])crsons have made up their 
minds that there is a prima facie presumption 
of guilt against the person who has been pro- 
secuted. liabindra Nath Chandra v. Emperor. 

39 Cr. L. J. 61 : 
172 I. C. 133 : 64 C. L. J. 417 : 
10 R. C. 341 : A. I. R. 1937 Cal. 652. 

Ss. 45, 4, 5, 6 — Assaxdt on amin deputed 

hy Collector to relay bo7indarics U77dcr S. dS — 
6ffC77CC. 

S. 45 of the Survey Act is couched in 
the widest terms and all that it requires 
is that the Collcetor should be satisfied 
that a dispute exists in regard to a boundary 
settled in a previous public survey, and if so 
satisfied, he can legally delegate his powers of 
relaying boundaries to an a7nin and if the latter 
is resisted and assaulted, the resistors are guilty 
of offences under Ss. 147, 149 and 353, I. P. C. 
Judagi Rant v. Etnjjcror. 18 Cr. L. J. 360 : 

88 I. C. 744 : 2 P. L. J. 18 : 
3 P. L. W. 429 : A. I. R. 1916 Pat. 35 : 

Ss. 45, 6 — Procla7natio7i regiiired by S. 6, 

ncce.ssily of. 

Section 45 docs not require that an annb? in 
making a demarcation of boundaries should 
previously make a proclamation as required 
by S. 0. The proclamation required by that 
section refers only to a survey carried on under 
Ss. 4 and 5. .Iiidagi Rant v. Emperor. 

18 Cr. L. J. 360 : 
38 I. C. 744 : 2 P. L. J. 18 : 
3 P. L. W. 429 : A. I. R. 1916 Pat. 35. 

BENGAL TENANCY ACT, S. 23. 

Occupancy raiyat — Right to cut trees. 

Occupancj' raiyat is entitled to cut down trees 
standing on his holding unless the landlord can 
establish a custom prohibiting the cutting down 
of such trees. Raiti Brick Led v. Emperor. 

37 Cr. L. J. 91 (1) : 
159 I. C. 346 : 16 P. L. T. 645 : 
2 B. R. 77 : 8 R. P. 272 : 
A. I. R. 1935 Pat. 472. 

S. 23. 

Question of tenant’s right to trees — Criminal 
law is not to be applied. Ra7n Brich Lai v.- 
E777pcror. 37 Cr. L. J. 91 (1) : 

159 I. C. 346 : 16 P. L. T. 645 : 
2 B. R. 77 : 8 R. P. 272 : 
A. I. R. 1935 Pat. 472. 
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BENGAL VILLAGE SELF-GOVERNMENT . 
ACT, 1919. 

-S. 58 (3) — hiqmri) hji Collector into r.vsr 


of viithholding receipt hij landlord — Transfer of [ 
inquiry to Suli-Divisional Officer — Validity — i 
Jurisdiction of Sub-Divisional Officer to file i 
complaint under S. 476, Cr. P. C. j 

A Collector lia.s jurisdiction to transfer an in- , 
quiry under S. 58 (3), into a cascofu'illilioldin" | 
receipt by a landlord, to a Sub-Divisional i 
Oniecr who is authorized by the Government to | 
discharge the functions of a Collector tinder i 
that section. Consequentlj”, the Sub-Divisional 
l__^Officer is tvithin his poivers if in that inquiry 
he records a proceeding under S. 4-70 of the : 
Cr. P. C. Phanindar Singh v. Emperor. I 

14 Cr. L. J. 139 : ' 
18 I. C, 891 : 17 C. W. N. 571 : 

40 Cal. 465. 

-S. 58 (3) — Jurisdiction of Magistrate 


toilh respect to acts specified. 

A Magistrate has jurisdiction to try a landlord 
for an act specified in S. 58 (3) in the same 
ivaj' as he tvould try a summons ease. 
Emperor v. Mohunl Pam Das. 

2 Cr. L. J. 532 : 
9 C. W. N. 816. 

-S. 69 (3) — Disobedience of order of 


Collector — Collector, xohclhcr competent to direct 
prosecution, 

IVhcrc a Collector, acting under S. 09 (3), 
makes an order prohibiting the removal of 
certain crops and the order is disobeyed, it is 
competent to him, to act under S. 195 or S. 470 
of the Criminal Procedure Code, and to direct 
a prosecution under S. 188 of the Penal Code 
in respect of the disobedience to his order. 
Lakshan Bor v. Naranarain Hazrali. 

23 Cr. L.J. 231: 

66 I. C. 71 ; 25 C. W. N. 617 ; 

’ 48 Cal. 1086. 

S. 121 — Distraint order, legality of — 

Disobedience of order of attachment made in 
pursuance of distraint order — Penal Code, Ss. 
143, 424. 

An order of distraint under S. 121 made on 
the 2nd December in respect of rent payable 
by a raiijat on the 1st December, is not an 
illegal order. Where, therefore, in pursuance 
of such order, the raiyat's crops arc attached, 
and noUvithstanding such • attachment and the 
protest of the attaching ofTlcer, he goes upon 
the land and cuts the crops, he renders himself 
liable to iirosccution under Ss. 143 and 424, 
Penal Code, for acting in contravention of the 
attachment made in pursuance of the distraint 
order. Superintendent and Pcmcmbranccr of 
Legal Affairs v. Kajal Iloaladar. 

22 Cr. L. J. 491 ; 

62 I. C. 187 : 33 C. L. 21 : 

25 C. W. N. 209 : 

A. I. R. 1921 Cal. 361. 

BEMG.4D VILLAGE SELF-GO\'ERN- 
MENT ACT (V OF 1919), Ss. 65, 71, 
93. 

Order passed by Union Bench — Right | 

to challenge — Procedure — Bceision. i 

The right to ehallciigc decision by a Union | 
Bench is not taken away by Ss. 71 and 93, but j 


BERAR MUNICIPAL LAW, ISS6. 

it must be cxerei^cd in the manner proiidcd 
in the Act itself. Tlicre cannot be any cliiUlenec 
by way of invocation of the nni'-ioniil juri>.(Iic- 
tion of the High Court, the jiirivdietion in- 
voked in all such eases beinsr a jiirisdietion 
derived from tlie Code of Criminar Procedure, 
and outside Chap. XXXIII of that Code. Ilari 
Sadhan Roy v. Prchhakar Pay. 

40 Cr. L. T. 359 : 

180 I. C. 408 ; I. L. R. 1938 (2) Cal. 523 : 

11 R. C. 684 : A. I. R. 1939 Cal. 259. 


-S. 71. 


Conviction under Act — High Court’s powers 
under S. -130, Cr. P. C. appear to be restricted. 
Interference might be justified under S. 107, 
Government of India Act. Yasin Moral 
V. Isaf Khan. 34 Cr, L. J. Ill 

140 I. C. 873 : 59 Cal. 1080 
I. R. 1933 Cal. 66 
A. I. R. 1932 Cal. 867 (1). 

BERAR MUNICIPAL LAW, 1886 


Ss. 79, 116 — Byc-laxo depriving public of 

right, legality of — Ajiproval by Local Government, 
effect of. 

Section IIG (1) (j) docs not, even by implica- 
tion, authorise a Committee to make a bye-law 
depriving the public of a right long enjoyed by 
it. The mere fact of the Local Government 
having signified its approval to a bye-law would 
not render the bye-law valid, in the absence 
of clear and unmistakable language in the Act 
empowering a Committee to make such a bye- 
law. Mahammad Sanvar v. Secretary, Camp 
Mun id pat it i cs, A m raoti. 

20 Cr. L. J. 453 : 

51 1, C. 341 : 15 N. L. R. 105 : 

A. 1. R. 1919 Nag. 111. 

-Ss. 85, 86, 130 — Application for per- 


mission to build — No order passed — Effect. 

The mere fact that a permission to build was 
applied for and no order prohibiting the erec- 
tion was passed within one month docs not 
place the applicant in the same position as if 
written permission was accorded to him by the 
Committee as required by S. 80. So far as the 
encroachments dealt with by S. 80 arc concern- 
ed, they are not in themselves punishable 
though deelarcd unlawful by that section, but 
it is tlic disobedience to the order of the Com- 
mittee for their removal under S. 130 which 
has been made punisliabic. Itadha Kisan v. 
Municipal Committee, Amraoti. 

19 Cr, L. J. 392 : 

44 I. C. 744 : 14 N. L. R. 157 : 

A. I. R. 1917 Nag. 65. 

S. 86 (2) — Notice. 


Section SO (2) contemplates a notice issued 
personally to an individual, lladha Kisan v. 
Municipal Committee, Amraoti. 

19 Cr. L.J. 392: 
44 1. C. 744 : 14 N. L. R. 157 : 
A. I. R. 1917 Nag. 65. 

-S. 86 — Notice to sho-.o cause, ichcthcr 


notice of Tcmoraf. 

The notice to show cause is not a notice to 
remove the obstruction as required by S 80 
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BERAR MUNICIPAL LAW, 1886. 

(2). Iladha Kisan v. Municipal CommiUec, 
Amraoti. 19 Cr. L. J. 392 : 

44 I. C. 744 : 14 N. L. R. 157 : 
A. I. R. 1917 Nag. 65. 

Ss. 98, 116, 178 — Byr-lmos rrquMng 

permission for btiilding, ivhcUicr ullra vires — Test. 
Before a rule fniined l)y a rule-making 
authority is deeinred ultra vires tlie Court must 
bo satisfied not only that the authority had no 
power to act under the power under which 
it purported to act, hut also that it had no 
power at all under any law to so act. The bye- 
laws framed under S. IIG (1), reqtiiring a person 
to obtain permission of the Mtmieipality before 
commencing to build or re-build or enlarge any 
structure, and imposing a penalty for failure 
to obtain such permission, arc not ultra vires. 
Emperor v. Sriballabli, 26 Cr. L. J. 1084 : 

88 I. C. 28 : A. I. R. 1925 Nag. 393. 

S. 116 — liiilcs under R. 10 — If ultra 

vires. 

The rules framed under S. IIG must be con- 
sistent with the Act. The effect of rule 10 
framed under S. IIG is to do aw.ay with the 
notice required by .S. 1.3S, and the rule is, there- 
fore, ultra vires. Iladha Kisan v. Municipal 
Committee, Amraoti. 19 Cr. L. J. 392 : 

44 I. C. 744 : 14 N. L. R. 157 : 
A. I. R. 1917 Nag. 65. 

S. 132 — Encroachment — Balcony. 

A balconj' eleven feet above the level of a 
street is not an onoroachinent within the mean- 
ing of S. 132, Radha Kisan v. Municipal 
Committee, Amraoti. 19 Cr. L. J. 392 : 

44 1. C. 744 : 14 N. L. R. 157 : 
A. I. R. 1917 Nag. 65. 

S. 133 — Notice to remove obstruction — 

Daily fine. 

S. 133 makes an encroachment punishable 
without a notice of removal being issued to the 
offender. That section does not, however, 
justify a daily fine. Radha Kisan v. Iilunicipal 
Conunittce, Amraoti. 19 Cr. L. J. 392 : 

44 I. C. 744 : 14 N. L. R. 157 : 

A. I. R. 1917 Nag. 65. 

Ss- 146, 151 — Municipal member inter- 
ested in contract roith the Municipal Committee — 
Offence — Penal Code (Act XLV of ISGO), S. 16S. 

A member of a I\Iunicipal Committee who 
becomes directly or indirectly interested in a 
contract with the Committee, in violation of 
S. 14G commits an offence not punishable under 
the Municipal Law, but punishable under S. IGS 
of the Penal Code, and S. 151 of lilunicipal Law 
has no application to his case. Narayan v. 
Emperor. 11 Cr. L. J. 613 ; 

8 I. C. 274 : 6 N. L. R. 114. 

S. 146 (1) — Penal Code, S. IGS — “Pecu- 
niary interest,” Member of Board giving jnivatc 
loan to contractor for carrying on contract with 
Board — Offence. 

A member of a IMunicipal Board who lends 
money to a contractor, upon the personal 
credit of such contractor, for the purpose of a 
contract wdth the Municipal Board violates 
S. 14G (1) and is liable to punishment under 
S. IGS of the Penal Code. A. B. v. Emperor. 

12 Cr. L. J. 281 : 
7 N. L. R. 53 : 10 I. C. 577. 


BIHAR AND ORISSA ADULTERATION ACT 
—1919. 

S. 151 — Applicability, 

S. 151 applies only to what are generally 
known as Municipal offences, that is to say, 
offences against the power, rules and bye-law of 
a Municipal Committee, in respect of which the 
Committee is given a discretion to complain 'or 
not to complain, and the Criminal Courts are 
restrained from taking cognizance unless and 
until the Committee has complained. Narayan 
V. Emperor. 11 Cr. L. J. 613 : 

8 I. C. 274 : 6 N. L. R. 114. 

S. 151 — Complaint, requirements of. 

The complaint of the Committee or of some 
person authorised by the Committee in their 
behalf need not sjjceify the section or rule of 
the Berar Municipal Law' which has been 
broken. It need only state the facts and it is 
for the Court to decide under what section or 
rule an offence has been committed. Radha 
Kisan v. Murncipal Committee, Amraoti. 

19 Cr. L. J. 392 : 
44 I. C. 744 : 14 N. L. R. 157 : 
A.I. R. 1917 Nag. 65. 

BERAR PENAL CODE [ACT XLV OF 
1860 APPLIED TO BERAR], S. 75 

Berar Criminal Procedure Code, S. 5G5 — 

Previously convicted offender — Previous conviction 
under Indian Penal Code — Subsequent conviction 
under Berar Penal Code — Sentence of enhaneed 
punishment and notifieation of address, ivhether 
legal. 

The previous conviction of an offender in 
British India under Chapter XII or Chapter 
XVH of the Indian Penal Code cannot be used 
for the purpose of applying S. 75 of that Code 
or of S. 5G5 of the Criminal Procedure Code as 
applied to Berar. An accused was convicted by 
a Court of Session in Berar under S. 379 of the 
Berar Penal Code. Some previous convictions 
by British Indian Courts in the Presidency of 
Bombaj' under Chapter XVH of the Indian 
Penal Code were proved against the accused. 
On the strength of these convictions the accused 
was sentenced to seven years’ rigorous imprison- 
ment, and was directed, under S. 5G5 of the 
Berar Criminal Procedure Code, to notify his 
residence for five years after the expiry of the 
said sentence : Held, that the sentence for en- 
hanced punishment and the order to notify 
residence, in so far as they w’erc based on S. 75 
of the Berar Penal Code and S. 5G5 of the 
Berar Criminal Procedure Code, were ultra mrcs 
and must be set aside, Ganga Ram v. Emperor. 

9 Cr. L. J. 97 : 
4 N. L. R. 177. 

BETTING 

Sec Gambling Acts (Local and Imperial). 

BIGAMY 

See P. C., Ss. 494, 495. 6 Cr. L. J. 338. 

BIHAR AND ORISSA ADULTERA- 
TION ACT (11 OF 1919). 

S. 3 (2) — Adulctralion — Offence, essence 

of 

Prosecution need not prove that the adulterat- 
ed food stuff W'ould be injurious to public 
health. It is sufficient to show' that the arti- 
cle is not what it purports to be or that it is 
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BIHAR AND ORISSA EXCISE ACT, 1915. 
not of the standard required hy rule. Jiame- 
slncnr Chowdhury v. Public Mimiaipnlil^i. 

34 Cr. L. J. 572 ; 
143 I. C. 65 (2) : 14 P. L. T. 146 : 
I. R. 1933 Pat. 190 : A. I. R. 1933 Pat. 193. 

BIHAR AND ORISSA EXCISE ACT 
(II OF 1915) S. 47. 

Pass to possess and import c.rci'-abic 

articles in one province — Possession of Articles 
while cn route to destination in on another pro- 
vince. 

Accused had obtained a pass to import excis- 
able articles from one place to another in one 
Province. In travelling that Province they 
■were obliged to make a short halt at a place in 
a neighbouring Province of Bihar : Held, that 
the possession was not illegal and accii'^cd 
could not be convicted under S. 47. Mulchand 
V. Emperor. 21 Cr. L. J. 579 : 

57 1. C. 99 : 1 P. L. T. 82 : 
2 U. P. L. R. Pat. 37 : 1920 Pat. 135 : 

A. I. R. 1920 Pat. 248. 

S. 47. 

Possession of ganj« in excess of quantity al- 
lowed — Packets weighed along with paper — 
Actual weight of ganja alone not known — Con- 
viction is not proper. Itamnezeas Earn v. 
Emperor. 36 Cr. L. I. 458 : 

153 I. C. 1028 : 16 P. L. J. 358 : 7 R. P. 394 ; 

A. I. R. 1935 Pat. 128. 

S. 47 — Offence, essence of — Presumption. 

Prosecution should prove that articles had 
been kept where they were found, by’ accused 
or with his knowledge. S. 48 docs not .say that 
possession is to be presumed. Babuchand TcU 
v. Emperor. 35 Cr. L. J. 572 : 

147 1. C. 1207 ; 6 R. P. 409 : 14 P. L. T. 620 : 

A. I. R. 1933 Fat. 689. 

■ Ss. 47, 48, 55 — Report under S. 47 (h) — 

Cognizance of offences under S. 47 (a) or S'. 55, 
Removal of liquor — Presumption under S. 4S. 

In the report of an Excise Sub-Inspector pro- 
secution was asked for only under S. 47 (ft), but 
the accused was in addition tried for and con- 
victed of offences under Ss. 47 {a) and 55: Held, 
that such a proceeding was not illegal, especial- 
ly as the report disclosed facts constituting 
oITences under the other sections. S. 48 does 
not apply to a c-vsc of removal of liquor, and it 
is, therefore, illegal to make use of the pre- 
sumption created by that section in the trial 
of an oITcncc under S. 47 (ft). 51 ahabir Singh 

V, Emperor. 20 Cr. E. J. 487 : 

51 r. C. 471 : A. I. R. 1919 Pat. 305. 

• Ss. 47, 87. 

Offence under S. 47 — Cognizance taken by 
First Clas, M.agistmtc not c.si>eeially empower- 
ed by Local Government — Absence of re[)orl of 
Excise Olliccr — Proeecdiugs under S. 47 arc bad 
in law. Shconandan Ram v. Emperor. 

37 Cr. L. J. 150 (2) : i 
159 I. C. 719 : 2 B. R. 107 : 17 P. L. T. 105. j 

S. 47 (A) — Illegal possession of cneaine j 

— Place accessible to several persons, effeet of. , 
To convict a person of being in illegal posses- j 
sion of eontrab:»nd good-', it is necessary to j 
fix him with knowledge of their exist en"e in i 


; BIHAR AND ORISSA FOOD -ADULTER.A- 
; TION ACT, 1919. 

■ the place V here they were found, fftliejilaee 
. is one in whieii several persons hiivc ;iu ectual 
! right of access, the goods cannot be ^nid to be 
i in the possession of any one of them. Ram 
‘ Chandra v. Emperor. 21 Cr. L. T. 172 • 

54 I. C. 7S0 : A. I. R. 1920 Pat. 432'. 
, S. 4S. 

Se.areh — Witnessc.s not signing immediately 
, and on the spot— Convict ion cannot he based 
on such search. Itamnncas Ram v. Emperor. 

36 Cr. L. J. 458 : 
153 I. C. 102S : 16 P. L. T. 358 : 7 R. P. 394 : 

A. I. R. 1935 Pat. 128. 

^S. 59. 

Charge under S. 50 read with S, 47 — Previous 
' sanction for prosecution, is not necessary — 

I Conviction of licensee for smuggling hy ser- 
I vants — .Absence of proof of servants acting for 
benefit of master — Convielion cannot stand. 
Abdul Ghofur v. Emperor. 36 Cr. L. J. 290 : 
153 I. C. 236 : 15 P. L. T. 676 : 7 R. P. 317 : 

A. I. R. 1935 Pat. 17. 
S. 59 — Conviction, essentials for. 

To support a conviction under S. 59, it is ne- 
‘ ccssary to show not only that the servant was 
in the employ of the master, but also that he 
] was acting within the scope of Iiis employment 
1 and for the benefit of the master. Abdul Ghafur 
V. Emperor. 36 Cr. L. T. 290 ; 

153 I. C. 236 : 15 P. L. T. 676 : 7 P. R. 317 : 

A. I. R. 1935 Pat. 17. 

Ss. 70, 89 — Excise Siib-Inspcctor, power 

I of, to arrest without warrant. 

A Sub-Inspector of Excise is entitled to arrest 
without a warrant a person found committing 
an ofienee puni.shable under S. 47. S. 78 lias no 
application to such a case. Dcchu Mian v. 
Emperor. 31 Cr. L. J. 465 : 

123 I. C. 68 ; A, I. R. 1939 Pat. 344. 

BIHAR AND ORISSA FOOD ADUL- 
TERATION ACT (H OF 1919). 

S. 3 — Cognizance zuhcrc taken. 

Cognizance on complaint of orfence under Act, 
can be taken wlicre offence is discovered. 

Ramjas Marwari v. Purulia Municipalitij. 

37 Cr. L. J. 289 : 
160 I. C. 343 : 2 B. R. 185 : 17 P. L. T. 258 : 

5 R. P. 353 : A. I. R. 1936 Pat. 145. 

Ss. 3 (I), 14(2) — Sale of scaled tins — 

Pozeer of liisprrtor to demand smaller qiiantilics 
out of open tins — .■Idiitlcralion of article — Convic- 
tion of accused, Icgnh'l;/ of. 

A Sanitary Inspector wen! to the accused’s 
shop and found 15 tins of niiislard oil exposed 
for sale. He demanflcd and got 21 chhntaks 
of oil and found that the oil was higidy :\dul- 
terated. The accused was [jroseeuted for !sn 
offence under .S. I! (1). Tiie accused j)le.'ided 
that he had ]>iireliased tiie tins in a se.alcd con- 
flition and used to sell (hem in tiie r-on- 
<lilion : Held, that the procedure .uloid'd by 
the Ins[ieclor in not taking a full tin of oil in its 
unopened condition was illi-g;d .'uid seriously 
prejiidieiul In tlie accused in sdi'w of the pro- 
visions of Cl. f2) of S. 1 * :ind licit the accused 
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BIHAR AND ORISSA HIGH- WAYS ACT, 1926. 
could not under the circumstances he convicted 
under S. 3 (1). Emperor v. Shib Das Manvari. 

106 I, C. 587 : 9 A. Cr. R. 352 : 9 P. L. T.^213 : 

A. I. R. 1928 Pat. 213. 

S. 3, cl. (2) — Offence — Sentence. 

Aceused under impression that it was lawful 
to manufacture mixed oil — Sentence should not 
be maximum. KarnUlan Snrdn v. Emjieror. 

36 Cr. L. J. 1439 : 
158 I. C. 728 : 16 P. L. T. 655 : 2 B. R. 8 : 
8 R. P. 205 : A. I. R. 1935 Pat. 521. 

S. 3 (2) — scope of. 

Where there are in the description of the 
article the words “mustard oil” as the conclud- 
ing and substantive iiortion of the description 
witli some adjectival descri])tion ])rccccding 
the substantive name although the ]>rcli- 
minary adjectival description may give the 
intending purchaser notice that wliat he is 
getting is not pure mustard oil yet this is not 
a compliance with the law. Karnklan Sarda 
V. Emperor. 36 Cr. L. J. 1439 : 

158 I. C. 728 : 10 P. L. T. 655 ; 2 B. R. 8 : 
8 R. P. 205 : A. I. R. 1935 Pat. 521. 

Ss. 7 (2) 8, 9 — Portion once analysed — 

Second proscention — Ajyplication for examination 
of sample again. 

The fact that an analysis had been made of a 
portion of the bulk of the same article on the 
previous occasion does not prevent the aceused 
from making an application under S. 0 (2) of 
the Act for analysis of the samijlc which is in 
the custody of the local authority in the second 
case. Gopinath Sahu v. Arrah Mnnicipality. 

30 Cr. L. J. 895 : 
118 I. C. 328 : I. R. 1929 Pat. 510 : 
11 P. L. T. 204 . A. I. R. 1929 Pat. 510. 

S. 14 — Inspector's right to purchase de- 
fined. 

Inspector authorised to effect cornjjulsory 
purchase has right of purcliase as ordinary mem- 
ber of public. Pie can compel sale to him of 
small quantity as sample. Karnidan Sarda v. 
Emperor. 36 Cr. L. J. 1439 : 

158 I. C. 728 : 16 P. L. T. 655 : 2 B. R. 8 : 
8 R. P. 205 : A. I. R. 1935 Pat. 521. 

S. 14 (2) — ‘Labelled' and ‘scaled,’ mean- 
ings of. 

The word ‘labelled’ in S. 14 (2) denotes a 
written slip of paper or a nicral or any other 
thing fixed or attached to articles of manufac- 
ture for the purpose of describing them or 
specifying their quality, etc., or the name of the 
maker. Neither the word ‘labelled’ nor the 
word ‘sealed’ necessarily means that the article 
should contain the name of the manufacturer. 
All that is required is that it must be distinc- 
tive from which the maker or manufacturer or 
the firm could be easily traced. Emperor v. 
Shib Das Manvari. 

105 I. C. 587 : 9 A. I. Cr. R. 352 : 
9 P. L. T. 434 : A. I. R. 1928 Pat. 213. 

BIHAR AND ORISSA HIGH- WAYS 
ACT (KI OF 1926). 

S. 4 — Government road, ivhat is. 

A ‘Government road’ includes (among many 


BIHAR AND ORISSA MINING SETTLE- 
MENTS ACT. 

I 

other things) the side-drains on any such road. i 
Bal Kisliun Das v. Emperor. 

36 Cr. L. J. 1048 (2) : 

156 I. C. 1001 : 16 P. L. T. 154 : 14 Pat. 455 
8 R. P. 53 : A. I. R. 1935 Pat. 208. 

S. 4 — Rule under, construction of. 

A rule under the section cannot be construed 
as a rule jwoviding for the punishment of the 
existing constructions. Prabhu Charan Earn v. 
Emperor. 36 Cr. L. J. 1094 (1) : [ 

157 I. C. 91 : 16 P. L. T. 153 : 1 B. R. 712 (1) : ^ 

8 R. P. 89 (1) : A. I. R. 1935 Pat. 218 (1). 

S. 4 — Scope of. 

Any obstruction or encroachment on Govern- 
ment voad caused prior to the Act cannot be 
j)cnalizcd. Jial Kishun Das v. Emperor. 

36 Cr. L. J. 1048 (2) : 

156 I. C. 1001 : 16 P. L. T. 154 : 14 Pat. 455 : 

8 R. P. 53 : A. I. R, 1935 Pat. 208. 

S. 4 — Encroachment, -.vital is. j 

AVhere the encroachment has been in existence * 
for the last 40 or aO years, it is not an encroach- | 
ment to which the Act applies. Itam Ilatan Sao i 
V. Emperor. 36 Cr. L. J. 1095 (1) : i 

157 I. C. 78 (a) ; 1 B. R. 707 : 8 R. P. 85 (1) : ■ 

A. I. R. 1935 Pat. 229, ! 

BIHAR AND ORISSA MICA ACT (1 OF I 
1930). 

S. 17 (2 ) — Prosecution under S. 17 (2) (a), i 

for possessing mica not sho-.on in account books — . 
Confiscation under Criminal Procedure Code, i 
S. 517. 1 

An offence under S. 17 (2) («) when committed 
is in respect to the account book and not in j 
respect to the excess amount of mica found, 
where an accused is prosecuted under S. 17 (2) (a) 
for possessing mica not shown in account books 
and is not charged in respect of an offence of 
possessing illicit mica, the mica cannot be 
confiscated under S. 517, Criminal Procedure 
Code. Mani Earn v. Emperor. 

38 Cr. L. J. 602 (b) : 

168 I. C. 795 : 18 P. L. T. 146 : 3 B. R. 486 : 

9 R. P. 505 (2) : 16 Pat. 323 : 

A. I. R. 1937 Pat. 257. 

Ss. 23, 24 — Applicability to offence under 

S. 17 (2) (a). 

Ss. 23 and 24 do not applj’ to an offence under 
S. 17 (2) (a). Mani Earn v. Emperor. , 

38 Cr. L. J. 602 lb) : X 
168 I. C. 795 : 18 P. L. T. 146 : 

3 B. R. 486 ; 9 R. P. 505 (2) : 16 Pat. 323 : 

A. I. R. 1937 Pat. 257. 

BIHAR AND ORISSA MINING SETTLE- 
MENTS ACT. 

S. 19 (2) — Construction of. 

Sub-S. 2 of S. 19, is ejusdem generis with the 
first sub-section and the -words “take such 
orders” clearly refer to positive acts of 
construction or destruction. Abdul Eauf v. 
Benarsi Lai. 33 Cr. L. J. 775 (2) : 

139 I. C. 493 : 13 ?. L. T. 461 : 

I. R. 1932 Pat. 233 : A. I. R. 1932 Pat. 281 : 

S. 19 (2 ) — “Take e. riain order”, “pre- 
vent or abate riulsance” consie.iAion of. 
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BraAR AND ORISSA MUNICIPAL ACT, 
1922. 

The phrase ‘take certain order’ in S. 19 (2) , 
refers to a positive act which the Board has ; 
directed and the words “prevent or abate a ■ 
nuisance’’ refer to a specific nuisance which the ! 
act required will prevent or abate. AbrJtil Itauf ! 
V. JicnaTsi Lai. 33 Cr. L. J. 775 (2) ; i 

139 I. C. 493 ; 13 P. L. T. 461 : I 
I. R. 1932 Pat. 233 : A. I. R. 1932 Pat. 281 : ■ 

S. 26. 


BIHAR AND ORJ.SSA MUNICIPAL ACT 
1922. 

be questioned by Court —XoiM'onipliatiee witli 
notiee— Oi)jcelion under S. .’hii), taken late — 
Objection enquired into — Pro-eeulion for origi- 
nal non-eoinplianee is illegal. Dwrirka Mahtoii 
V. Patna City Mnnicipaliln, 

37 Cr. L. J. 634 (21 : 
162 I. C. 550 : 2 B. R. 466 : 15 Pat. 36 ; 

17 P. L. T. 123 : 8 R. P. 541 : 
A. I. R. 1936 Pat. 282. 


By-law 25 (1) — Held, on facts that the order 
of the Mines Board of Hcaltli, calling u])on the 
petitioner to supply water was not ultra virex 
and the petitioner was guilty of non-eotnpli- 
nnee with the order. Kcsltav Lai v. Jharia. 

36 Cr. L. J. 1088 ; 
157 I. C. 72 : 1 B. R. 706 : 8 R. P. 87. 

S. 26 (3). 

Board cannot issue notice to indvidual not to 
erect building without its consent and to treat 
erection of building as offence. Bj*c-laws in 
respect of the matter should first be framed. 
Abdul Jtauf v. Benarsi Lai. 

33 Cr. L. J. 775 (2) : 
139 I. C. 493 : 13 P. L. T. 461 : 
1. R. 1932 Pat. 233 : A. 1. R. 1932 Pat 281. 

S. 26 (3)— Offence. 

Where there has been no requisition under 
S, 19, no offence under S, 20 (3) is committed. 
Abdul Rauf v. Benarsi Lai. 

33 Cr. L. J. 775 (2) : 
139 1. C, 493 : 13 P. L, T. 461 : 
I. R. 1932 Pat. 233 : A. I. R. 1932 Pat. 281. 

BIHAR AND ORISSA MUNICIPAL 
ACT (Vil OF 1922), S. ISO (2). 

Compelling platform oroners to inhc 

licences. 


Ss. 196, 197— fiiiil for removal of struc- 
ture built bij perxon on land claimed by Munici- 
palitij — Person claiming land to be his— Title, 
ho-.L' can be actpiircd, stated. 

Title can only be acquired by a person to a plot 
of land against a Municipality under a proper 
title-deed or by adverse possession. Tlie fact 
tliat on .'i jirevioiis occasion the Municipal 
Commissioners liad failed in their rosponsi- 
bilities in the matter is no bar to the action 
taken subsequently by the Municipality to 
remove any structure on the land. 

Brindaban Prasad v. Gatja Hfunicipaliiti. 

39 Cr. L.J. 136; 

172 1. C. 215 : 10 R. P. 331 : 4 B. R. 154 : 

A. I. R. 1937 Pal. 640. 
Ss. 196, 203 (2) — Encroachment — Con- 
viction under .S’. 203 (2) — lic/iuisition under S: 
JSG, nccc.ssily of— Proof of— Vesting of property in 
Commissioners. 

Failure to comply with a requisition issued 
under S. 190 is a condition precedent to the 
liability of a person to be fined under S. 203 (2). 
Further, in order that S. 190 may come into 
operation, there must be proof that the property 
in respect to which the offenee is allegad 
to have been committed lias vested in the Com- 
missioner. Radha Kishun Mancari v. 
Emperor. 27 Cr. L. J. 1111 . 

97 I. C. 423 : A. I. R. 1927 Pat. 52. 


Resolution of Commissioners is sufficient 
authority to compel platform owners to take 
licences. Ghadsiram v. Vice-Chairman, Sambal- 
pur Mtaiicipality. 37 Cr. L. J. 374 ; 

160 1. C. 1076 : 17 P. L. T. 148 ; 
2 B. R. 280 : 8 R. P. 415 ; 
A. I. R. 1936 Pat. 101. 

S. 180 (2) — Platform omners to lake 

licences. 

While old platforms will be allowed to be re- 
tained, their owners must take out liccnecs. 
Ghadsiram v. Vice-Chairman, Sambalptir Mtmici- 
jyalitt/. 37 Cr. L. J. 374 ; 

160 I. C. 1076 ; 17 P. L. T. 148 : 2 B. R. 280 : 
8 R. P. 415 : A. I. R. 1936 Pat. 101. 

S. 186 — A’cio door, opening of— Offence 

Opening new door to building without notice 
to Municipality is no offence when there is no 
alteration. Ram Kripal v. Chairman, Jamalpur 
Municipalitif. 34 Cr. L. J. 925 : 

145 I. C. 262 (1) : 6 R. P. 149 ; 
• A. I. R. 1933 Pat. 585. 

S. 194 (2). 

Notice under .S. 191 (2). to dcmoIi“h — Defence 
that requisition to dcmolirh was unncec.-sary, 
cannot be taken — Decision of Municipality as 
to condition of building and as to whether de- 
molition or repairing was to be made, c.annot 


Ss. 238, 359 (2), 217 — Notice under 

S. 23S — Provisions of S. 259 (2) not complied tuilh 
— Prosecution, if legal — Specification not supplied 
— Notice is defective. 

Where notice under S. 238 was served upon a per- 
son asking him to improve drains williln a month 
but the alternative tliat if he did not do it, the 
Municipal Commissioners whould get it done 
tiicmselves was not mentioned in the notice : 
Held, that the notice was illegal due to non- 
compliance with tlic imperative provisions of 
S. 359 (2) and hence no prosecution could he 
based on it. Furtiier as nothing was c.vprcssed 
therein as to what was the proper type of 
drains to be constructed tiie notice w.-is vague and 
it wms also defective from tiic point of view of 
S. 217. as no specification had been supidicd. 
^Tanngcr, Dhalbhum Estate v. Overseer, Jugsalai 
Notified Area Committee. 38 Cr. L. J. 685 : 

169 I. C. 38 : 3 B. R. 511 ; 9 R. P. 538 ; 

IS P T. T. 559 ; A. I. R. 1937 Pat 224. 


S. 2S9— Licence, refusal of on religious 

or sentimental grounds— Omission to mention 
reason, effect. 

! A licence cannot be refused nnd^T >. 2 .j.i on 

• mcrelv leligions or sentiment.;! rnutid-. Tlie 
provisions of .Siib-S. (2) of ti. 2r.'i -ujjply tiie 
onlv reason for wiiicli a li'^'-nf’c ci.a i»c rrfus^d. 
Where it does not ai>pear ll.nl the Municipality 
lias rcfusetl a licence on any ground otlier than 
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BIHAR AND ORISSA MUNICIPAL ACT, 
1922. 

that mentioned in Sub-S. (2) of the section, the 
mere omission to mention the reason specified 
in the Sub-S. cannot be regarded as rendering the 
refusal illegal. Madaran Kansrib v. Emperor. 

26 Cr. L. J. 900 : 

86 I. C. 964 : 4 Fat. 311 : 6 P. L. J. 528 : 

3 Pat. L. R. 150 Cr. : 1926 Pat. 44 : 

A. I. R. 1929 Pat. 540. 

— S. 259 — Local limits. 

Under S. 259 a Municipality is entitled to 
declare the local limits contemplated in the 
section to be the nliole area of the INIunicipality. 
Madaran Kassab v Emperor. 26 Cr. L. J. 900 : 

86 I. C. 964 : 4 Pat. 311 : 6 P. L. J. 528 : 

3 Pat. L. R. 150 Cr. : 926 Pat. 44 . 

A. I. R. 1925 Pat. 540. 

S. 259 — Prosecution for offensive trade 

— Proseeution, duttj of. 

Under S. 259, Cl. (11) in a prosecution for 
carrying on an offensive trade vitbout taking 
out a licence, the prosecution is bound to prove 
that the trade is offensive or unwholesome 
where it has not been declared by the Local 
Government to be such. Chairman, Purulia 
Municipality v. Bishnn Sao. 29 Cr. L. I. 1017 : 

il2 I. c. 345 : A. I. R. 1928 Pat. 193. 

S. 259 (1) (;:iv ) — Use of oil engine for 

flour mill — Liability — Oil engine, zvhether “manu- 
facture or process” — Resolution under S. 2o9 — 
Publication, necessity of — Prosecution before pub- 
lication of resolution, legality af. 

The words “manufacture, process or business” 
in Sub-cl. {<xiv) of Cl. (1) of S. 259, do not con- 
template the mere use of an oil engine. It is 
necessary for the Municipal Authorities, when 
they come to a resolution under .S. 259, to 
notify it to the public in some manner. If an 
offence is to be created by a byc-laAV or order 
or notice, then it is necessary for those who 
have power under the Act, to create such offen- 
ce to publish the fact so that the public at 
large may knoM' that such an offence has been 
created, and no one can be prosecuted for 
contravening such bye-hnv, order or notice, if 
it has not been notified to the public in some 
manner. Lai Singh v. .-Irrali Municipality. 

29 Cr. L. J. 756 : 

110 I. C. 788 : 11 A. I. Cr. R. 25 : 

A. I. R. 1928 Pat. 506. 

— — Ss. 259 (1), (3), 264,354 — Resolutions by 

Municipality under power conferred by S. 25!) 
{!) and (3) requiring licenees and fixing its fee, 
for working surkhi mill — Whether rules orbyc- 
laxos — If require confirmation under S. 351. 

Resolutions passed by a Itlunicipalitv under 
powers conferred by S. 259 (1) and (.‘1), fixing 
local limits and requiring licences to be taken 
out in respect of working a surkhi mill arc not 
matters of the same nature as the matters to be 
provided for bye-laws under S. 204, and can 
neither be regarded as bye-laws nor as rules, 
but are of the natui’e of an order applying a sec- 
tion of the Act. Hence these orders do not require 
under S. 354 to be confirmed by the Local Govt, 
as a condition precedent to their taking effect. 

41 Cr. L. J. 217 : 

185 I. C. 630 : 6 B. R. 226 : 12 R. P. 433 : 

A. I. R. 1940 Paf. 313. 


BIHAR AND ORISSA MUNICIPAL ACT, 
1922. 

— S. 263 — Pounding leaf for hooka toba- 

acco — Offence. 

A person cannot be prosecuted under S. 203 
of the Act for pounding tobacco leaf for the 
manufacture of hooka tobacco, where the evi- 
dence does not show that the manufacture is 
offensive or unwholesome. Chairman, 

Purulia Municipality v. Bishun Sao. 

112 I. C. 345 : A. I. R. 1928 Pat. 193. 

S. 263 — Sanction to prosecute, form of. 

A report was submitted to the Vice-Chairman 
of a Mtinicipality for sanction to prosecute the 
accused under S. 203 and the whole circum- 
stances of the case were set out in detail in 
the report. The Vice-Chairman sanctioned 
the prosecution but his order did not definite- 
Ij' state the offences of which the accused was 
alleged to be guilty : Held, that the report 
must be read along with the order of the 
Vice-Chairman and that there was no irregul- 
arity in the form of the sanction. Madaran 
Kassab v'. Emperor. 26 Cr. L. J. 900 : 

86 I. C. 964 : 4 Pat. 311 ; 6 P. L. T. 528 ; 
3 Pat. L. R. 150 Cr. ; 1926 Pat. 44 : 

A. I. R. 1925 Pat. 540. 

S. 285 — Contraband articles — Seizure — 

Complai nt — Procedure. 

Articles of the kind described in S. 285, intend- 
ed for .sale within the Municipality, which are 
in course of transit, can be seized by the Com- 
missioners. But if these articles were not 
intended for sale within the Municipality, thej' 
cannot be legally seized. But when they are 
seized and it is found that their condition 
warranted a complaint under S. 3 of the Food 
Adulteration Act, there is nothing to prev'ent 
the Commissioners from making a complaint 
before a Magistrate. The complainant ought to 
be examined under S. 200, Criminal Procedure 
Code, before issuing process, although the 
omission to examine will be disregarded by 
virtue of tlic provisions of S. 537 (a) of the 
Code, Ramjas Marwari v. Purulia Municipality. 

37 Cr. L. J. 289 ; 
160 I. C. 343 : 2 B. R. 185 : 
17 P. L. T. 258 : 8 R. P. 353 : 
A. I. R. 1936 Pat. 145. 

S. 287. 

Action under Ss. 287 and 288 cannot affect 
liability of person selling noxious food to be 
jjrocccdcd against under S. 273, Penal Code. 
iSIercly because the action was taken before 
conviction does not make his conviction illegal. 
Madan Lai v. Emperor. 35 Cr. L. J. 431 : 

147 I. C. 457 : 14 P. L. T. 669 : 

6 R. P. 354. 

S. 287 — Object of — Proceedings, nature 

of — Bar to jnosccution under S. 273, Penal Code. 

S. 287 does not contemplate judicial proceed- 
ings, but merely executiv^e action, and its object 
is not the punishment of the person in posses- 
sion of the noxious food but prev^ention of its 
sale to the public. Destruction of the food is no 
bar to prosecution under S. 273, Penal Code. 
Madan Lml-Briju Lai v\ Emperor. 

36 Cr. L. J. 496 : 
154 I. C. 367 : 7 R. P. 457 : 
A. I. R. 1934 Pat. 113. 



]41 


ALL INDIA CRIMINAL DIGEST (I'jfM— T.tlU) 


M2 


BIHAR AND ORISSA PREVENTION OF 
ADULTERATION ACT, 1919. 

S. 288. 

Exposure of food unfit for luiman consumption 
— Liability for punishment under S. 2SS arises. 
Mndan Lai Briju Lai v. E7iipcror. 

36 Cr. L. J, 496 : 
154 I. C. 367 : 7 R. P. 457 : 
A. I. R. 1934 Pat. 113. 


BIHAR AND ORISSA SUG4EC.'::'i.i; RULES. 

of .‘■omc foreign matter in M'ia!! ijur.i.i i! v is not 
noc-fssaiily anerremc. Tlie Cf.iiil Ini' to iijijdv 
it.s mind to the rpiestiiai oi v, hetlier tlu' admix- 
ture of foici"!i stau-h "i.-nn v.as so laree tliat it 
could not Ix' cxpIairKi! otlici^vise than by fraud. 
Suriip Lcl V. Lniptror. 3S Cr. L. ]. 192 • 

166 I. C. 2C6 : 17 P. L. T. 953 : 3 B. R. 137"- 
9 R. P. 264 ; A. I. R. 1936 Pat. 636. 


Ss. 373, 259 (2) — Licence refused — , 

A])plicabiliti/ of S. 373. j 

; S. 239 (2) is not included \vithin the purview j 
of S. 373, and the provisions of the latter section ' 
are not, therefore, applicable to a case where , 
a .Alunicipality refuses a licence for the carrying ! 
on of a particular trade within Municipal 
limits. Hladaran Kassab v. Emperor , 

26 Cr. L. J. 900 : 
86 I. C. 964 : 4 Pat. 311 : 

6 P. L. T. 528 : 3 Pat. L. R. 150 Cr. : 
1926 Pat. 44 : A. I. R. 1929 Pat. 540. 

BIHAR AND ORISSA OPIUM SMOK- 
ING ACT (11 OF 1928), 

S. 12 — Rules framed under — Rule 11 is 

ultra vires. i 


'r 


Rule 11 made under S. 12 is ullra vires inas- 
much as an authority on whom the rule-making 
power has been conferred is not authorized to 
create an offence and impose a penalty for 
breach of the rules. Emperor v. Nemu Singh. 

38 Cr. L. J. 540 : 

168 I. C. 332 : 18 P. L. T. 118 : 

3 B. R. 418 ; 9 R. P. 479 : 16 Pat. 244 : 

A. I. R. 1937 Pat. 226. 

BHIAR AND ORISSA PREVENTION 
OF ADULTERATION ACT (11 OF 
1919), S. 3. 

Order under — Revision — Faclurn af noti- 
fication tolicther may be agitated. 

In procceding.s under Bihar and Orissa Preven- 
tion of Adulteration Act, the question that it 
has not been shown that tlie Act has been 
brought in force in the particular local area by 
a notification of the Local Government, is a 
question which ought to be raised and determin- 
ed before the Court of facts and not in revision. 
Sarup Lai v. Emperor. 38 Cr. L. J. 192 : 

166 I. C. 205 : 17 P. L. T. 953 ; 3 B. R. 137 : 

9 R. P. 264 : A. I. R. 1936 Pat. 636. 

S. 3 (2) — Sale of goods in unopened and 

duly labelled tins obtained from reputed ■xholcsalc 
dealer — Conviction, legality of. 

Where a person obtains goods from a reputed 
wholesale dealer and sells them in unopened 
tins duly labelled in the condition in which 
they arc received, he is not liable to be punisb- 
cd under the Act unless there is reason to 
believe that he did not believe goods to be 
genuine. Uranjtvan v. Emperor. 

32 Cr. L. J. 741 : 

131 1. C. 541 : 12 P. L. T. 470 : 

1931 Cr. Cas. 785 (1) : I. R. 1931 Pat. 221 : 

A. I. R. 1931 Pat. 337 (1). 


S. 4 (6) — Offence, essence of. 

The Court has to determine before applying i 
R. 4 (b) that some matter or ingredient has | 
been added fraudulently. The mere presence j 


S. 10— Prnerediiigs •.vithovt .sanetion — 

Irregularity, cured by S. 337, Cr'minal Procedure 
Code. 

An irregularity ireatcd by an absence of a 
compl.-iint by ideal authority under S. 10. in 
l)roeecdings under the -Act, i'. cured by S. 337 
of the Criminal I’loccdurc Code. Sarup Lai v. 
Emperor. 3S Cr. L. J. 192 

166 1. C. 206 : 17 P. L. T. 953 : 

3 B. R. 137 : 9 R. P. 264 : 

A. I. R. 1936 Pat. 636. 

BIHAR AND ORISSA SUGARCANE 
RULES 

Sec also Sugarcane Act, IDS-l, S. 7. 

R. 15 (e) and (f) — Object of. 

Rule 13 (c) and (/) have been made with the 
object of protecting the cultivators who arc not 
always educated, from the wiles of persons 
dealing with them on behalf of the purchasing 
agent. Such eases arc not likely to be detected, 
easily, and when onec a ease is delected, 
it should not be dealt with leniently. Bala 
Bux V. Emperor. 39 Cr. L. J. 732 : 

176 I. C. 558 : 19 P. L. T. 395 ; 

4 B. R. 734 : 11 R. P. 85 : 

A. I. R, 1938 Pat. 366. 

R. 18 — .lamadar xvcighing sugarcane on 

behalf of factory and tahing illegal gratification — 
Factory purchasing sugarcane at minimum price 
fixed by Government — Growers prevented from 
getting full minimum price — .Jamadar held guilty 
under R. IS. 

The opening word of r. 18, ‘Whoever’ is not 
restricted in any way to the purchaser of cane. 
A .lamadar used to weigh sugarcane at the 
weigh-bridge on beiialf of the factory. Taking 
advantage of this position he was in tiic habit 
of demanding payments for himself before 
making out and delivering the jiurjis to the 
persons entitled to them. This resulted in the 
growers of sugarcane receiving about 3 per 
cent, less than the minimum price fixed by the 
Government : Held, that what had lo be seen 
was whether in' detnnandig gratification or 
other payment tlic accused prevented the cane 
growers from receiving the full benefit of (he 
minimum jjricc fi.xcd for their produce. The 
cane growers dealing with the factory were 
unable to receive the full minimum rale for 
their produce. Tlie .lamadar was, therefore, 
"iiiltv under r. 18. Ram Saran .Ihn v. Emperor. 
” ■ 3S Cr. L. J. 750 (b) : 

169 I. C. 312 : 18 P. L. T. 182 : 

16 Pat. 251 : 3 B. R. 538 : 10 R. P. 1 ; 

A. 1. R. 1937 Pat. 242. 

R. 20— Compliance xeith provisions, 

xchai is. 

Where upon a rcjtort of the Su^areatic Ins- 
pector tlie District .Magistrate sanction-, the 
prosecution as required tiy r. 20 of tiic I’iliar 
and Ori.ssa Sugarcane Rule (Ih.'It), and at the 
same time takes cognizance of the oITi nec under 
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S. 190 (1) and directs an examination of the 
Inspector under S. 200 (nn), Criminal Procedure 
Code, the provisions of R. 20 are properly 
complied vith. Bala Bux v. Emperor. 

39 Cr. L. J. 732 : 
176 I. C. 558 : 19 P. L. T. 395 : 
4 B. R. 734 : 11 R. P. 85 : 
A. I. R. 1938 Pat. 366. 

BIHAR SUGAR FACTORIES CONTROL 
ACT (VII OF 1937) 

Bales itiider — Statement under — Person, 

if should beforeed to sign it. 

The lav does not contemplate forcing a person 
to sign a statement vJiich he is jcquired to 
make under the rules of the Act. Uluhti 
Narayan Gir v. Emperor. 41 Cr. L. J. 349 : 

186 I. C. 627 : 20 P. L. T; 947 : 
6 B. R. 377 : 12 R. P. 534 : 
A. I. R. 1940 Pat. 97. 

BIHAR AND ORISSA VILLAGE ADMI- 
NISTR.ATION ACT (III OF 1922), 
S. 53. 

Case triable bn panchayat — Complaint 

before Magistrate — Trial by Magistrate — Validity 
— Procedure. 

IVherc a jianchayal is competent under the 
Bihar and Orissa Village Administration Act, 
1o take cognizance of an offence, a Magistrate 
before vhom a comi)laint for such offence is 
made is bound to transfer the complaint to the 
panchayat or to record a reason for his not doing 
so under the proviso to S. 5:j of the Act. A 
trial held by a Magistrate without complying 
with the requirements of that proviso is bad. 
Sheonath Ojha v. Emperor. 29 Cr. L. J. 726 : 

110 I. C. 532 : 10 A. I. Cr. R. 380. 

Ss. 68, 53 (2) — Complaint filed before 

Magistrate transferred by him to Union Board — 
Its transfer to proper Court — Procedure. 

Where the complaint had already been fded 
before the Magistrate and transferred by him 
to the Union Board under S. 53 (2), the pro- 
cedure to be followed by the accused if he 
wishes to get it transferred to the proper Court, 
is to move the District I^Iagistrate or the 
Sub-Divisional Magistrate under S. 53 (2) {b) of 
the Act. Bam Chandra Singh v. Baldeo Singh. 

41 Cr. L. J. 232 : 
185 I. C. 748 : 6 B. R. 247 : 
12 R. P. 446 : A. I. R. 1940 Pat. 184. 

BOILERS ACT (V OF 1923). 

1 — Ss. 22, 23 — Application of — ''Owner," 

definition of agent or 2^(^>'sons mentioned in S. 2 — 
Absentee owner of boiler, liability of. 

In S. 23, the word “owner” includes an agent 
or other persons mentioned in S. 2. The ques- 
tion whether an owner who is absent should 
be prosecuted, and if prosecuted, how he should 
be dealt with is one which depends upon the facts 
and circumstances of caeli case. As a pure 
proposition of law an absentee owner of a boiler, 
which is being used for his work comes within 
the purview of S. 23. Emperor v. Jugal Kishorc 
Tcbcrawalla. 38 Cr. L. J. 1054 : 

171 1. C. 143 : 18 P. L. T. 734 : 16 Pat. 495 : 

10 R. P. 189 : 4 B. R. 10 : 
A. I. R. 1937 Pat. 500. 


BOMBAY ABKARI ACT, 1878. 

-Ss. 23, 2 (b) — Boiler — Tin canister with 

capacity of more than 7 gallons kept on brick fur- 
nace and generating steam under pressure whether 
boiler, 2 ts use without certificate. 

Under S. 2 {b) in order to be a boiler, the 
definite and clear object of a contrivance should 
be to generate steam under pressure. A con- 
trivance used at a dairy to clean and sterilize 
utensils used for keeping milk and other pro- 
ducts, consisting of a closed tin canister with 
a capacity of more than 7 gallons with two 
stopcocks, one on the top and the other at the 
bottom placed upon a brick furance and genera- 
ting steam under pressure, falls within the 
purview of the definition of boiler. The use to 
which the steam is ultimately put is quite 
irrelevant to the issue. A- person using such a 
contrivance without the necessary certificate 
can be convicted under S. 23. A. S. Agancal v. 
Emperor. 41 Cr. L. J. 26 : 

184 I. C. 488 (2) : 1939 A. L. J. 806 : 
I. L. R. 1939 All. 883 : 12 R. A. 240 : 

A. I. R. 1939 All. 697. 

BOMBAY ACT (XI OF 1846). 

S. 3 — Buie 41 of rules made under S. 3, not 

ultra vires — Conviction by il/crcns Aegnt’s Court, 
— High Court's jurisd'ction — Appeal — Bevision. 
Rule 4-t of the rules under S. 3 of Act XI of 
18-10 is not ultra vires and the High Court of 
Bombay has power — it being immaterial whe- 
ther tlie power is called appelkate or rcvisional 
— to take cognizance of any case on the petition 
of a convict and, if it thinks fit, send for the 
proceedings and pass a fresh decision. The 
Iligh Court is tlicreforc competent to entertain 
an appeal by a convict who has been sentenced 
by a Court of the Mewas Agent to a term not 
exceeding five years’ imprisonment. Nazar 
Mahommad v. Emperor. 18 Cr. L. J. 817 : 

41 I. C. 64 : 9 Bom. L. R. 537 : 41 B. 657 : 

A. I. R. 1917 Bom. 224. 

BOMBAY ACT (VI OF 1863), Ss. 22, 35. 

.dpplication of'S. 22 outside local lirnits 

— Conviction ultra vires — Bevision by High 
Court. 

“The more general terms of S. 22 (Bombay Act, 
VI of 1803) must be read in the light of the 
restriction contained in the preamble. The 
journey to which S. 22 refers must therefore be 
a journey within tbc limits to which the Act 
aj)plics.” The Act having been extended only 
to the i^Iunicipal limits of the town of Rohri, 
a hackney driver cannot be convicted 
under this section for refusing to carry passen- 
gers or for insisting on payment of his hire in 
advance, when he is asked to go outside limits. 
The order of the Magistrate convicting such a 
person being ultra vires, S. 35 is no bar to its 
being set aside in revision. Imperator v. 
Khamiso. 10 Cr. L. J. 233 : 

2 S. L. R. 20. 

BOMBAY ABKARI ACT (V OF 1878) 

Ajyplication o/“Chandur’ — What is. 

Chandul is a preparation of opium and the 
provisions of the Bombay Abkari Act cannot be 
applied to a person found in possession of it. 
But he may be dealt Avith under the Opium Act. 
Imperator v. Jan Mahomed. 9 Cr. L. J. 254 ; 

1 S. L. R. 8. 
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BOMBAY ABKARI ACT, (V OF 1878). 

Ss. 9, 13, 43, — Cacaius—Jonvardhi" of 

from — Lucknow to Bombay through rail with- 
out trjnshipincnt — Crossing the frontier — appli- 
cation af Act. 

Where the accused forwards a large consignment 
of cocaine from Lucknow to Bombay through 
railway, and the consignment reaches Bombay 
direct without transhipment and traverses 
British territory, the whole way, neither the 
mere fact that cocaine is consigned from Luck- 
now to Bombay and is conveyed thereto with- 
out transhipment at the frontier of the Bombay 
L Presidency, nor the mere fact that the journey 
from Lucknow to Bombay is throughout through 
British territory, prevents cocaine from coining 
within the provisions of the Bombay Abkari 
Act as soon as it crosses the frontier. Emperor 
v. Tyahally. 4 Cr. L. J. 183 : 

8 Bom. L. R. 601. 

■ Ss. 9, 43 — Sea Customs Act, S. 19 — Im- 

portation of Cocaine, what is — Prohibition, nature 
of. 

S. 0 does not prohibit importing of cocaine 
generally : it merely prohibits its importation. 
'J'hc intention and requirement of the 
section in the case of articles liable to duty 
under the Tariff Act are that the duty 
.shall be paid. That intention and requirement 
can only be contravened when reasonable oppor- 
tunitj' to pay the duty has been afforded and. 
has been evaded. The mere entry into the 
- liarbouror tjdng up against the dock Aval! is not 
importing goods in codtravention of the obli- 
gation to pay duty. Therefore, such an import 
is not an import Avithin the meaning of S. 43. 
The Avord “import” as used in the Abkari Act 
includes by implication the conveying into 
any part of the Presidency of Bomliay by sea. 
Emperor v. Dc Silva, 

9 Cr. L. J. 291 : 
11 Bom. L. R. 221 : 1 I. C. 343 : 

33 Bom. 380. 

S. 14-B (2) — Prohibition, nature of — 

Extension to general public, legality of. 

Tlicrc is nothing in the Bombay Abkari Act to 
suggest that the Legislature contemplated the 
introduction of total prohibition of intoxicants 
as a measure of social reform. The natural 
meaning of the expression “ any person or class 
of persons ” is a person designated by name or 
description or a class of persons designated. 
Tlic Legislature did not intend tiiat the poAA-cr 
of prohibition might bo extended to the public 
gcnerallv. Chimibhai Lalbhai v. Emperor. 

39 Cr. L. I. 834 ; 
190 I. C. 170 ; 42 Bom. L. R. 669 : 
I. L. R. 1940 Bom. 587 : 13 R. B, 99 : 

A. I. R. 1940 Bom. 273. 

■ ^S. 14-B (1) (2) — Prohibition of foreign 

Ibpwr — Poscer of Government. 

The proviso to .S. l-l-B (1) is clearly a part of 
•Sub-S. (1), and it is competent to Govt, under 
Sub-S. (2) to prohibit the possession by any 
person or class of persons of foreign liquor as 
fully as they can prohibit the jiossession of 
countrA* liquor, 41 Cr. L. j. 834 : 

190 I. C. 170 : 42 Bom. L. R. 669 : 
I. L. R. 1940 Bom. 587 : 13 R. B. 99 : 

A. I. R. 1940 Bom. 273. 


BOMB.AY ABILARI ACT. (V OF ISTS). 

: S. 43 — MIioa-, r.i /IfT.'i'x- 

I i':i ^ Br.iheny —Intc>ccptb-n n! an v-lirmnliate 
1 station — Possession — Consignor, gnili of. 

The accused consigned certain mhnwra floAvcrs 
for conveyance. I'lio Railway t'onqjony took 
I posse.ssion of these goods, and in the course of 
j the conveyance, they Avere found at jilaec Avhcrc 
j they natiir.ally Avould be in the cour.se of this 
j transport. The place bciiirr one in a pre.soribcd 
j nre.a Avithin Avhich cAcn the possession of mlwrera 
I Ilowers Avithout a permit Avas unlaAvful ; the 
; accused Avas- eonvicled under S. 43 ; Ilelil, that 
I the accused AA’as not guilty of the posscs.sion of 
! the lloAvers, and in the aii.scncc of any CA’idcncc 
I that he conspired Avith the KailAvay Company 
I that lhc.se goods should be conveyed Avithout a 
permit, he Avas not guilty of cA-cn abetting 
' the offence. Chunilnl Maiiilal v. Emperor, 

! 16 Cr. L. J. 212 : 

I 27 I. C. 836 : 17 Bom. L. R. 72. 

j S. 43. 

; Offence under — Sentence of imprisonment, pro- 
priety of — High Court shall only interfere if it is 
grossly inadequate. Emperor v. Mubarak Mian 
Pakhio. 36 Cr. L. J. 218 : 

152 I. C. 872 : 7 R. S. 106 (1) : 

I A. I. R. 1934 Sind 157. 

I 

I — S. 43 — Search — Bottle containing illicit 

liquor produced by son — Father absent — Presump- 
tion as to joint possession. 

Where on a search, the son produces t lie key 
of the box in Avhich a bottle containing illicit 
1 liquor is found, but at the time of the search 
' the father is not present, no presumption can 
' be raised that this bottle is in the joint posscs- 
! sion of both the son and the father, unless the 
I CroAvn establishes that botli of them have 
j either physical or constructiA'C possession of the 
colraband liquor, or if the son has such posses- 
sion, that he has it on behalf of himself and the 
father to the knoAvledgc of the father. Dodo 
liacho X. Emperor. 38 Cr. L. J. 796 (a) : 

169 1. C. 561 ; 10 R. S. 16 : 

A. I. R. 1937 Sind 154. 

-S. 43 — Police, power of, to search or 

arrest. 

There is no provision in the .\et empoAvering 
police oOicers to effect scarchc.s or arrests or to 
send iqi casc.s for trial for offcncc.s falling under 
I this .4.ct. Emperor Mahomed U.smau. 

35 Cr. L. J. 129 : 

146 1. C. 419 : 6 R. .S. 65 (F. B.) 
1 A. I. R. 1933 Sind 325. 

1 S. 43 {l)—Ercisablc article, cultivation 

j of — Sentence. 

! A .sentence of a fine of Rs. 2.'» in a case of a 
i conAiclion under S. -13 (f) for cntlivating an 
I excisable article is entirely inadequate. Such 
i offences arc dillicult to d' [cct, and avIicii dis- 
' covered, .should lie dealt Avith in siu-h a maiimw 
>"as to deter oilier per.-ons from committing 
' similar breaches of llic Iuav. p.mperor a’. Bnditn. 

28 Cr. L. J. 162 : 

1. C. 594 : 7 A. I. Cr. R. 290 ; 

A. I.R. 1927 Sind 112. 

j S. 43 (1). 

! Sub-Ss. (a) and (6) create distinct offences— 
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BOMBAY ABKARI ACT, (V OF 1878). 

Connection bet'vvecn Uvo offences — Consideration 
of for sentence. Emperor v. Dcorao Bliivaji. 

36 Cr. L. J. 924 (1) : 
156 I. C. 399 : 37 Bom. L. R. 191 : 
7 R. B. 510 : A. I. R. 1935 Bom. 202. 

S. 43 (1) (a). — licquircmcnls of. 

For purposes of S. 4.3 (1) (n) possession of any 
excisable article is suflicient without anything 
more. It need not be exclusive. Emjicror v. 
Appa Bama Mali. 35 Cr. L. J. 523 : 

147 I. C. 1003 : 35 Bom. L. R. 1065 : 
6 R. B. 929 : A. I. R. 1934 Bom. 16. 

— S. 43 (1) (a) — Importulion of foreign 

liquor — Sentence. 

On convietion under S. 43 (1) («), the more 
appropriate form of punishment is imj)rison- 
ment and not fine. Emperor v. Gulab. 

27 Cr. L. J. 300 : 
92 I. C. 58S : 20 S. L. R. 1 : 
A. I. R. 1926 Sind 176. 

S. 43 (1) (a) — “ Transport,” meaning — 

Mere passing ilnongh place in course of journcij. 

When the .^ct talks about transport from one 
place to another, it means transport from the 
starting point to the ultimate destination. It 
is a question of fact for the Court to determine 
what the destination may be. If a man comes 
to a place and stays there for an ajiprcciablc 
time, the Court may hold that that place is 
the destination although it aiipears that the 
journey is to be resumed subsequently. But 
merely passing througli a place in the course 
of a journey does not amount to transporting 
to that place. Emperor v. Dagadn Slicliba. 

39 Cr. L. J. 197 : 
172 I. C. 764 : 39 Bom. L. R. 1062 : 
10 R. B. 295 : I. L. R. (1938) Bom. 49 : 

A. I. R. 1938 Bom. 43. 

^S. 43 (1) (h). 

Possession of illicit liquor and articles for 
manufacturing it, suggested in huts where 
accused and Ids brothers live. Liquor bottles 
found in fields adjoining. All held to be jointly 
in possession, and accused held rightlj’^ con- 
Aucted. Emperor v. Appa Bama Miiclali. 

35 Cr. L. J. 523 : 
147 I. C. 1003 : 35 Bom.. L. R. 1065 ; 
6 R. B. 929 : A. I. R. 1934 Bom. 16. 

Ss. 43 (b), 47 — Scope of — Cocaine — 

Possession unlaxoful from inception — Bemoval — 
Transporting — Offence. 

S. 43 (b) does not apply Avhere tlic accused's 
possession of cocaine is illegal from its inception. 
It contemjdates the case of a person Avho is in 
laAvful possession of cocaine at one place but is 
by laAv forbidden to remove it cither partly or 
wholly to another place. Therefore Avherc the 
offence consists not in moving the cocaine from 
one place to another, but in the unauthorized 
possession of it at a place in conlraA^cntion of 
the Act, the case falls under S. 47 and not 
S. 43 (6). Emperor v. Balvantrao. 

11 Cr. L. J. 269 ; 
4 I. C. 860 : 12 Bom. L. R. 124. 

— Ss. 43 (g) — Licence providing that 

licensee shall carry on business personally — Bight 
lo sell through servants — Offence. 


BOMBAY ABKARI ACT, (V OF 1878). 

Where a licence requries the licensee to 
l)cr.sonally carry on the business, of the shop, 
the licensee’s servant cannot sell the liquor 
Avitliout a permit. Such a sale is an offence 
punishable under S. 43 (g). Balia Sakharam 
Koregaonkar v. Emperor. 10 Cr. L. J. 382. 

3 I. C. 778 : 11 Bom. L. R. 746. 

S. 43 (h ) — Burden of proof. Shifting of. 

Tlic burden of proof in Proceedings under the 
Act docs not shift from the prosecution until the 
factum of possession is proved. Emperor v. 
Gulab Shah Kadir Shah. 39 Cr. L. J. 504 : 

174 I. C. 835 : 10 R. S. 269 : 32 S. L. R. 689. 

A. I. R. 1938 Sind 80. 

rS. 43 {q) — Cocaine — Illicit possession 

and sale without licence — Sentence. 

Cases of secret possession and sale without 
licence of cocaine should be dealt Avith so as to 
produce a deterrent effect. It is nece.sary in 
such cases to jrass sentences of imprisonment. 
Emperor v. Bodger Dc Silva. 12 Cr. L. J. 604 : 

12 I. C. 980 : 13 Bom. L. R. 1185. 

S. 45. 

Charge under S. 45 can be joined 
Avith charge under S. 43 (1) (f) read Avith 
S. 47. Jethanand Mnrijmal \. Emperor. 

35 Cr. L. J. 256 : 
147 I. C. 55 ; 6 R. S. 116. 
A. I. R. 1933 Sind 255. 

S. 45 (c) — Abkari licence — Condition 

prohibiting ‘sale ’ — ‘2’o sell” meaning of, — Keeping 
for sale — Offence. 

The Avord “sell” obA’iously means more than 
kccjring for sale. Therefore keeping for sale 
ordinary denatured spirit in bottles Avhich are 
not fully corked quart or ]nnt bottles is not 
a A'iolation of a condition in an Abkari licence 
that the lircnsec shall not sell ordinarj' dena- 
tured spirit except in full corked quart or pint 
bottles. B. S. V. Maralhc \\ Emperor. 

28 Cr. L. J. 754 : 
103 I. C. 834 : 29 Bom. L. R. 1012 : 

8 A. I. Cr. R. 442 : A. I. R. 1927 Bom. 518. 

— S. 45 (c ) — Failure to keep accounts — 

Offence. 

Tlic omission to keep true accounts in accord- 
ance Avith tlic conditions of a licence is an 
offence under S. 45 (c). Emperor y. ,J. B. 
Masccrenas. 1 Cr. L'. J. 261 : 

S. C. 6 Boip. L. R. 253. 

S. 45 (c ) — Breach of conditions of licence 

— Licence Buie 20 — Sale — Sub-letting of contract, 
effect of. 

Though by suppljdng the necessary funds a 
person, other than the licensee named in the 
licence, might acquire a beneficial interest in 
the proceeds or profits of sales, he could not, 
by so supplying funds acquire the right of 
sale through the licensee named — such right 
being conferred by virtue of the Act only upon 
the person named and that the person named 
in the licence could not set up as a defence • 
that another person had acquired the right of 
sale through him as an agent or Bcnamidar — 
instead of from him as the person Avho had that ' 
right in himself. Emperor v. Mahadevappa. 

5 Cr. L. J. 10 : 

8 Bom. L. R. 990. 
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BOMBAY BOILER INSPECTION ACT {II OF 
1891). 

-S. 47 — “All due ami rcnsounble precau- 
tions,” meaning of — Test. 

Tlic phrase “all due and reasonable precau- 
tions” in S. 47, docs not imply “all precau- 
tions”. Tlie phrase implies precautions that 
are reasonable or practical and due or necessary 
and which a prudent and sensible person would 
take in endeavouring to prevent transgressions 
of the kind in question in carrying out the ob- 
ject of the licence. Tliat is the test laid down 
by S. 47. The licensee’s liability intist, thcrc- 
- fore, be decided according to the circumstances 
of each case. Emperor v. Ganpat Laxmnn 
Kalgutkar. 39 Cr. L. J. 933 : 

177 I. C. 665 : 40 Bom. L. R: 820 : 
11 R. B. 112 : A. I. R. 1938 Bom. 427. 

^Ss. 47, 9, 11 — Kaju liquor, possessicn 

of— Offence. 

The mere possession of Kaju liquor on which 
no duty has been paid, but which is under the 
quantity fixed by S. 17, is not punishable 
under S. 47. Emperor v. Datla Khetar Dasai. 

7 Cr. L. J. 307 : 
10 Bom. L. R. 284. 


BOMBAY BORST.\L SCHOOL ACT iXITII 
OF 1929). 

The words “in direct and immciiialc manas:.-- 
I nicnt and charge,” in Sub-Sect inn ( 1 ) (?;) of 
, S. 20. (as applied to Berar). exjdained. 

, It is a question to be decided from the cir- 
cumstances of each case whether the Engineer 
can I)e said to have been in direct and imme- 
diate charge of the boiler, and the %vords do 
not necessarily mean that the ICngincer is to 
have Ids eyes lived on the boiler al! day. 

' Emperor v. Itnnni Biharifal. 8 Cr. L. J. 13 ; 

4 N. L. R. 95. 

BOMBAY BORSTAL SCHOOL ACT 
(X^TII OF 1929), S. 6. 

Eignrous imprisonmrnl and sending to 

Jlorslal juil, proprichj of. 

It is wrong to s>mtcnee the accused to rigorous 
imprisonmeni anfl then direct him to undergo 
it in the Borstal Seb.ool. Emperor v. Ulntliura- 
das I’ursliotlani. 33 Cr. L. J. 395 : 

157 I. C. 132 : 34 B. L. R. 299 : 

I, R. 1932 Bom. 489 ; 
A. I. R. 1932 Bom. 489. 


S. 53 — Contraband liquor — Illegal jios- 

scssion — Joint Hindu family — Joint possession. 

In order to convict a person of illegal posses- 
sion of contraband liquor, it is neccssarj’ for the 
Crown to prove that he had knowledge of his ' 
possession. The mere fact that three brothers i 
belong to a joint Hindu family, and as .such, ' 
own the godown in which the bottles contain- ■ 
ing the liquor arc found concealed docs not ■ 
prove that any one • of them is in conscious 
possession of the bottles. Narunial Dayaldas v. , 
Emperor. 37 Cr. L. J. 546 : | 

162 I. C. 263 J 8 R. S. 165 : 1 
A. I. R. 1936 Sind 44. ' 

S. 53 — Mens rea — blaster's liability for 1 

servant’s defaidt. <' I 

Mens rea is not required where the acts pro- ' 
hibited by a statute are not criminal in any i 
sense, but .are prohibited in the public intcrc.st j 
under penaltja This principle is substantially | 
adopted in S. 53 with this exception that I 
licence-holder, may prove facts to .show that . 
he is not liable for his servant’s defaults or | 
acts. Emperor v. Woman Dhanraj. i 

7 Cr. L. J. 191 : I 
10 Bom. L. R. 171. I 


S. 6. as amended by Act (XVII of 

1935) — Youllifii’ offender— Duly of Magis- 

trate. 

The Act is designed not only to reform the 
offender but lo save him from the stigma of 
conviction. Therefore, Magistrates should find 
the youthful olfender guilty of an offence but 
should not convict him of an offence and shoiild 
pasi in lieu of a sentence of imprisonment an 
order for detention within the j)rovi.sions of 
S, 0. Emperor v, Kislino Chopo. 

37 Cr. L. J. 855 (b) : 

163 I. C. 373 : 30 S. L. R. 98 : 

9 R. S. 1 : A. I. R. 1936 Sind 78. 

S. 6. 

i\ccused not fiiM ofiender — Accused can be 
sent to Borstal .'school — Acf-.iscd above If! but 
below 21 yearn of age — Sentence for imprison- 
ment in jail — Setting aside of sentence before 
passing order of detention in Borstal .School is 
nccc.ssarv. Emperor v. Euro Clinppar, 

35 Cr. L. J. 253 : 

146 I. C. 1076 : 27 S. L. R. 476 : 6 R. S. 114 : 

A. I. R. 1933 Sind 391 : 


S. 53 — Frinciplc applicable — Delegation 

of control and management why not desirable. 

The principle with regard to the Abkari Act 
is that licences to keep shops arc only granted 
lo persons of good personal character, and the 
object would be defeated if the licensed per- 
sons could, by delegating the conlrol and 
management of the house to another pcr.'^on j 
who was altogether unfit to keep it, free him- 
self from rc.sponsibilitj' for the manner in [ 
which the sho]) was conducted. Emperor v. i 
irnmnri Dhanraj. 7 Cr. L. J. 151 : • 

10 Bom. L. R. 171. | 

BOMBAY BOILER INSPECTION ACT j 
(H of 1891) S. 29. ; 

“In direct and intmediale management- 

and charge,” meaning of. i 


_S. 6 — Sentence contemplated by section 


— Proper order. 

Section 0 docs not cnn'cm/)lafc a .scnlencp 
of imjjri'^onmenl passed under .any parlicular 
section or sections of the I’enai Code, either 
concurrent or consecutive but an order of 
detention for the period ])rcscribcd. IVliere 
the accused who is fouml lo be^ umicr l.S' is 
sentenced to two years* rigoimis inipii^orimerif 
for one offence and for o.ac year’s rigorous 
imprisonment for another, the sentenc.-'s lo run 
conscdil ivclv and fiircclctl in hen of the senten- 
ces to be detained in a llor^t.al School for t iir.-c 
years, the sentence is contrary to the pruvidon 
of S. 0. Emperor v. Enmlan. 

33 Cr. L. J. 320 : 
166 I. C. 831 : 9 R. S. 155 : 
A. I. R. 1937 Sind 2. 
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BOMBAY BORSTAL SCHOOL ACT 
(XVin OF 1929). 

S. 6 — Sentence, nature of. 

Under S. G, the Court can pass, in lieu of any 
sentence of transportation or imprisonment, an 
order for the detention of the accused in a 
Borstal School. Issa v. Emperor. 

34 Cr. L. J. 11 : 
140 I. C. 417 : 26 S. L. R. 295 : 
I. R. 1932 Sind 188 : A. I. R. 1932 Sind 175. 

— S. 6 — Proper order. 

The proper order under S. G is to convict the 
accused, and then, in lieu of sentence of im- 
prisonment, sentence him to be detained fora 
]>eriod of not less than tv >’0 years and not more 
than five years. Emperor v. Lakshman Shivram. 

146 I. C. 1 : 35 Bom. L. R. 1018 : 

58 Bom. 37 : 6 R. E. 134 (F. B.) : 

A. I. R. 1933 Bom. 461. 

— Ss. 6, 8 — Previous cojmetions as evidence 

of criminal habits — Proof. 

^^’here the evidence of criminal habits or ten- 
dencies from vhich it is to appear to the Court 
that it should take action under S. 0 is that 
of previous convictions, the Court should 
require these previous convictions to be 
properly proved before it can hold that there 
is evidence from vliich it can appear to the 
Court that the accused is of criminal habits 
or tendencies ivithin the meaning of cl. (b) of 
S. G. There is no difference in the standard 
of proof required for previous convictions, for 
the purpose of S, 75, Penal Code, or for the 
purpose of S. G, Bombay Borstal School Act. 
Where the only evidence of previous convictions 
is merely the extracts from the records of 
Central Bureau of Finger Prints and no certi- 
ficate from Jail Officer or -warrant of commit- 
ment is produced to prove it, the Court cannot 
take account of the previous convictions and 
cannot, consequently, take action under S. G. 
Emperor v. Abdullah Karim. 

41 Cr. L. J. 143 : 

185 I. C. 268 : 1940 Ear. 83 ; 12 R. S. 161 : 

A. I. R. 1939 Sind 335. 

— Ss. 6, 11 — Ecferencc to High Court — 

Condition precedent. 

Before a reference to the High Court is com- 
petent under S. 6. a reference should be first 
made to tlie Inspector-General, and onij' when 
he is of the opinion that he cannot, by reason 
of the particular circumstances of the case or 
the provisions of S. 11, transfer a young offen- 
der to the Borstal School b}.^ his own order or 
with the previous sanction of Government, 
should any reference in such matters be made 
to the High Court, Emperor v. Abdullah Karim. 

41 Cr. L. J. 143 : 

185 I. C. 26S : 1940 Ear. S3 : 12 R. S. 161 : 

A. 1. R. 1939 Sind 335. 

S. 21 — Order regarding age or detention 

— Appeal — Bevision — Interference. 

An order in resf.eet of age of the offender or 
an order for his detention in Borstal School 
cannot be altered or reversed in apjjcal or 
revision. Issa v. Emperor. 

34 Cr T T 11 • 
140 I. C. 417 : 26 S. L. R: 295 *: 

I. R. 1932 Sind 188 : 

A. I. R. 1932 Sind 175. 


BOMBAY CHILDREN ACT (XIH of 
1924), S. 7. 

Proceedings under — Putative father’s 

right to start. 

Under S. 7 the only persons who can move the 
Court arc a Police Officer or other person 
authorised in this behalf in accordance with 
rules made by the Governor in Council. Those 
persons include Probation Officers and certain 
other persons, but not an alleged putative father. 
In re Anmidi Mahar. 38 Cr. L. J. 1053 : 

171 1. C. 274 : 39 Bom. L. R. 468 : J 
10 R. B. 187 : A. I. R. 1937 Bom. 38Lr-' 

Ss. 22, 3 (a), (c) — Accused, child and 

youthful offender — Imprisonment rvlicn com- 

petent. 

Wicre the accused is a child within the 
provisions of S. 3 {a) and is a youthful offender 
within the mcanining of Cl. (c), the Court can 
only lawfully commit the accused to prison 
under the jirovisions of S. 22 of the Act after 
it certifies that the boy is so unruly or of so 
depraved character that he is not a fit person 
to be sent to a certified school and that none 
of the other methods by which a case may be 
legally dealt with is suitable. Emperor v. 
Kauro Mizari. 39 Cr. L. J. 996 : 

178 I. C. 126 (1) : 11 R. S. 79 : 

A. I. R. 1938 Sind 224. 

Ss. 23, 32, 51 (3) — Poiver of High Court, , 

to extend period of detention. 

An application for revision can be made under 
S. 51, at any time before the expiration of the 
term of detention limited in the order. High 
Court has, therefore, jurisdiction at any time 
before the expiration of the term of detention 
limited in the order under S. 23 to extend the 
period of detention, provided the extended 
period does not exceed the limit specified in 
S. 32. Emperor v. Mahomed Islam Abdul 
Sakiir. 40 Cr. L. J. 900 : 

184 I. C. 205 : 41 Bom. L. R. 554 ; 

12 R. B. 153 : A. I. R. 1939 Bom. 371. 

S. 27 (1) — Proviso, scope of. 

The proviso to S. 27 (1) is applicable only to 
Sub-cl. (1) which enables the iilagistrate to deal 
with the ease “in any other manner in which it 
may legally be dealt wdeh.” The sub-clause 
does not confer any fresh power on the Magis- 
trate. Liv.ganna Elanna v. Emperor. 

36 Cr. L. J. 283 (1) : 

153 I. C. 33 (1) : 36 Bom. L. R. 962 : 

7. R. B. 212 (1) : A. I. R. 1934 Bom. 461. 

S. 51 (3), 7 — Order under S. 7 — Appeal 

to District Magistrate — Application of S. 51 (3J to 
appellate order — Revision by High Court. 

S. 51 (3) is an enabling section and purports 
to restrict the High Court’s powers of 
revision, only by implication. As powers 
of revision are conferred by statute, it 
would be wrong to hold that they 
hav'e been limited by implication when they 
have not been limited bv"^ any express words. 
Sub-S. (3) does not, strictly speaking, apply 
to an order passed by a District Magistrate on 
appeal against the order made unde S. 7 of the 
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BOMBAY CITY MUNICIPAL ACT (HI OF 
18S8). 

Act. The High Court can revise sucli order in 
revision. In re : Anandi Mahnr. 

38 Cr. L. J. 1053 : 

171 I. C. 274 : 39 Bom. L. R. 468 : 

10 R. B. 187 ; A. I. R. 1937 Bom. 3SS. 

BOMBAY CITY MUNICIPAL ACT (Tki 
OF 18S8), Ss. 3, 305. 

“Sciocr,’’’ “public and private slrrch" 

meaning o — Pipe laid for carri/ing of tncre liq7iid 
fillh — licsponsibililij of Corporation. 

TIic -word 'seiocr' in S. .*3 means a drain 
or passage to convey off water and 
fdth underground- and refers to the 

carrying of other -water boside.s liquid filth. 
A street cannot be said to be sewered 
by the Corporation merely beejmse 

there runs under it a pipe laid by the Corjjora- 
tion, which, though carrying off sullage water 
from certain house.s, has no direct connection 
with the surface of the street. Such a street 
is a private and not a p.iblic .street and a 
notice under .S. .'105 can validly is.sue in 

respect thereof. The Corporation cannot be 
.said to have undertaken the rc.spQnsibilit3' 
of niaintaining a street as a public street, when 
their action has been limited to the mere 
provision of a pipe disconnected from the street 
and do,signcd onlj’ to remove cxcrcmcntitiou; 
and other fdthly matter from the houses v.-hieh 
, , happen to adjoin the line of the slreet. 
Emperor v. Edulfi K. Paid. 14 Cr. L. J. 43 : 

18 I. C. 267 : 14 Bom. L. R. 1165. 

S. 231 — Notice lo conned drain witheut 

parliailar.s of rain, IcgaliUj of. 

A notice requiring liie owner or oecupior to 
connect his drain with th-o ?.Iunicipal dnain 
without giving him an\' particulans at all as to 
the character of the drain which the Commi.J- 
sioner thinks necessar.v, is not a sufik-ient notice 
under S. 2.31. Eugene Uliranda w Emperor. 

39 Cr. L. J. 684 (b) : 

175 I. C. 1001 ; 40 Bom. L. R. 320 : 

11 R. B. 1 (1) : A. 1. R. 1938 Bom. 315. 

S. 231 — Notice lo construct drain so as 

to adjoin an;/ part or mail of premises — Legality. 
S. 2.'11 does not authorise the Commissioner to 
direct that the drain shall be made so as to 
adjoin any particular part or wail of the p.'-c- 
miscs. Emperor v. Nadir Shah It. E. Suhhia. 

1 Cr. L. J. 768 : 

6 Bom. L. R. 6-37 : 1 L. R. 29 Bom. 35: 

Ss. 231j 239 — Effect of negotiation after 

issue and reedpt of first notice — Abeyance — 
Second nolice — Lunilntion — Negotiation leading 
parly to suppose that conlrad zvill not be enforced 
— Right of other party to enforce contract — 
Estoppel. 

If patties who liave entered into definite and 
distinct terms involving certain legal rasnlls 
— certain pcnallic.s or Icgjd forfeiture — after- 
wards by their own act or v.-itli tiieir own 
consent enter upon a course of negotiation 
M-liicb lias llie effoct of leading one of tlie 
Iiarfics to .siqipose that the .strict rights aris- 
ing under tlic c.-mlraet will not !)'■ enforce.I 
or will be kepi in suspense or licld in abcyanr-c, 
tlic person wlio might have otherwise enforced 


■ BOMBAY CITY MUNICIPAL .ACT fill OF 

1888). 

those rights vill not Tie allov.-ed to enforce 
them where it would be ui.'-ijuitablo Iiaviiig 
regard to the dealing.^ which h.ave fhus taken 
place he tween the parties. 'J’he ciTei I of enter- 
ing upon a cotir^e of negotiation after the fir.sl 
notice is to );eep tlial iiotiec in aheyanee, 
and the parlies must lie ngarriod e.s liaving 
waived tlic ru'lic-j mid treated it ns tion- 
e.sisfi-ni and imeaforeeable. Tlie .‘-eennd notice, 
if any, lie Hu- only valid notice and ns 
tile period of bmilalioii foe prosceiiling the 
jieliiioncr is if) be rc-ekoned from Ihc dale of 
that notii-e. Emperor v. Nadirshiih II. E. 
Stdrhia. 1 Cr. L. J. 768 : 

6 Som. L. R. 657 : 1. L. Pv. 1929 Bom. 35. 

S. 305 — Oiem'r (f pruperly. meaning of, 

Tlie mere owner of the land who lias let ii out 
for building jnirposes is not the owner of the 
property, w-ithiii llic meaning ofS. .'JO."), liecaiise 
the property contemplated by the section 
1 ncee.ssarlly embraees hiiilding.s, whether creeled 
or to be erected ; and the Icgishitnrc regards 
Iiiin as the owner of the premises who has the 
I rigid to receive rent in respect of that projicrly. 
i Etnperor v. Ramchandra. II Cr. L. T. 544 : 

7 I. C. 935 : 12 Bom. L. R. 669. 

S. 305 — 'Premises.' legal meaning of. 

The -word “prcmi.sc-s" in the .section is in its 
legal sense, as referring lo the parlicnhu- kind 
of proper'i.y whit-h forms the subjcel-mntlcr of 
the grouj) of immediately preceding sections of 
the Act. That group, consisting of Ss. :502 lo 
.'597, has reference to streets made for the ti.se of 
' building.s or building sites. The dominant idea 
running through Ss. 302 to 301 is that of 
1 buildings, cither erected or projected, that is, 

: the land of property dealt with in wlial lias 
gone before S. 305 ; and, Llicreforc, tli.at is its 

■ '•prmmissa.” The word “premises” has a 
technical meaning in law. Its strict leg.al mean- 

I ing is that wliich roni.-js Iieforc the 'pramiissa' 
j of the document or deed which ineludc.s that 
w-ord. Emperor v. Ramchandra. 

11 Cr. L. J. 544 : 
i 7 i. C. 935 : 12 Bom. L. R. 659. 

' Ss. 337 (2), 342, 349 (c)— To erect a 

j building — -Re-erceiion.'’ xvhat is. 

, Tile term ‘re-crcetio:!’ applic.s to all buildings 
whicii '.\rc not included in S. 337 (2), A Iniilding 
1 with a ground-fioor lo wliich, after it lias hern 
in cKistcncc for some years, the owner w-ant.s lo 
•add one or more .sinrcy.s v.-oiild fall witliin “rc- 
creetion,” provided it is not of the description 
'■ mentioned in the definition of orcction. 
! Emperor v. Nanabho;;. 6 Cr. L. J. 236 : 

j 9 Bom. L. R. 932. 

j S. 349-B — House destroyed by ftre — 

! Oiener pnliing dorm Tcntaining xealt — Re-eons, triie- 
• tian — Permissible height -■.tbuUing on sired, 
j xchat is. 

j Where the owner of a house, de.slroyed by fire, 
I pulls down its remaining wall;, to sis feet ubfive 
j tiic plinlli, and the bou-.;' abuts on a .street, Ihc 
lic-ight to which he c.in raise his new- building i. 
; governed by th- provi^imis of .S. .‘51'l-H. Wlicrc 
in r.-.-.'fi--«r;i'-l!.-.g a hou.e. tie- cw.-i-.-r ‘--t it 
back tlv.-* inciic.; fi-cuii the ‘^tn-i-t on which il 
origimlly abutted : Held. Ih-it tite Iioii'C shfudd 
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be taken as abutting on the street notwith- 
standing the set-back. Jn re ; Ali Mahomed. 

6 Cr. L. J. 80 : 

9 Bom. L. R. 737. 

• S. 377 — Nuisance — Filthy premises — 

FcqidsUion io remove mtisance — Condition pre- 
cedent — Municipal Commissioner’s opinion and 
not Magistrate’s opinion material — Non-com- 
plianee with notice, offence. 

S. 377 enacts that only condition precedent to 
tlie valid issue of a requisition is that it shall 
appear, not to the Magistrate, but the Commis- 
sioner, that the premises are in the condition 
specified in the section. Where the prejnises 
appear to the Commissioner to be in the condi- 
tion specified, the notice is validly issued under 
S. 377. Non-compliance with such a notice 
constitutes a complete offence. The JIagistrate 
cannot acquit the accused on the sole ground 
that the premises did not appear to the Magis- 
trate in such a condition, as to justify the issue 
of notice under the section. Emperor v. 
Shivlal 11 Cr. L. J. 270 : 

6 I. C. 860 : 12 Bom. L. R. 126. 

S. 379-A — Building let to various 

tenants — Overcroivding — Notice io abate over- 
crowding to whom to be addressed. 

When the owner of a building has let his rooms 
separatelj' to individual tenants and these 
cause overcrowding, the notice to abate the 
overcrowding, under S. 379-A (1), must be 
given to the owner and not to the tenants. 
Municipal Commissioners v. Mathuradas. 

12 Cr. L. J. 459 : 
I. C. 995 : 13 Bom. L. R. 640 : 36 Bom. 81. 

S. 390 — Factory — Municipal Commis- 
sioner’s permission to establish handloojn — 
Establishing flour mill in addition worhed by same 
engine — Offences. 

The accused obtained the Municipal Commis- 
sioner’s permission to establish a handloom 
factory worked by an oil engine but by means 
of this oil engine he also established a (lour mill 
without any permission : Held, tliat the accused 
was guilty of a technical offence under S. 390. 
Although the accused had power to establish 
the handloom factorj^, he had no leave to estab- 
lish the flour mill factorj’’, which was nonthc- 
less another and a separate factory because it 
happened to be worked by the same power as 
was proposed to be employed in the permitted 
factory. Emperor v. Mn'lji Damodardas. 

11 Cr. L.J. 269: 

5 I. C. 859 : 12 Bom. L. R. 122. 

^S. 394 — Place let io tenants — 2'cnanis 

keeping bullocks for hire — Absence of licence — 
Liability of joint oioncr. 

A was the joint owner of a place, part of which 
was let out to several tenants. Tlie tenants 
kept bullocks on the place, some in huts and 
some in the open. Tlie bullocks were plied for 
hire but the place -vvas not licensed by the 
Municipal Commissioner under S. 394. A. knew 
that the bullocks were kept on the land and 
allowed it : Held, that A was guilty of an 
offence under S. 394, whether the bullocks were 
kept upon leased land or on waste land not 
leased out. Imperalor v. Tyebali Curimji. 

13 Cr. L.J. 785 : 

17 I. C. 529 : 14 Bom. L. R. 885. 


BOMBAY CITY MUNICIPAL ACT (III OF 
1888). 

S. 394 — Keeping bullocks for hire by 

tenant, with owner's knowledge — Liability of 
ozoner. 

A let out certain premises to B for several 
years. To the knowledge of A., the premises 
were used by B, or his sub-tenants for the pur- 
pose of stabling bullocks used for hire in con- 
travention of S, 394. In the lease given by A. 
to B., there was a clause restraining B. from 
putting the land to any use not sanctioned by 
Municipal Regulations; Held, that A. was guilty J 
under S. 894. Emperor v. Hadabhai. 

13 Cr. L, J. 788 : 

14 Bom. L. R. 882 : 17 I, C. 532. 

— — S. 394 — Storing of oil zoithozit licence — 

Cleaning of ‘‘Keeping for ztsc not storing.” 

Where oil is kept on the premises not for the 
purpose of .storing it but merely to meet the 
varying exigencies of consumption, it cannot 
reasonably be said that the permiscs are used 
for purpose of storing. The actual use is in- 
sulTicicnt in the absence of proof as to the 
object aimed at. The purpose to store must be 
the dominant motive. The question is one of 
degree and intention to be decided on the facts 
of each particular case. Emperor v. Wallace 
Flozir Mills Co. 1 Cr. L. J. 835 : 

6 Bom. L. R. 735 : 1. L. R. 29 Bom. 193. 

Sch. M., Part. Ill— “Timber,” tvhclhcr 

includes ply-xoood. 

The word “timber” in Part III, Sch. M. of the 
Act, docs not include ply-wood. Tlie timber in 
ply-wood has reached a stage in its development 
at which it lias acquired a distinctive name of 
its own, so that it can no longer be properly 
described as timber. Ahmcdalli Esufalli v. 
Emperor. 39 Cr. L. J. 575 : 

175 I. C. 358 : 49 Bom. L. R. 322 : 

10 R. B. 537 : A. I. R. 1938 Bom. 282. 

Ss. 118 (4), 123 (7) — Failure to demolish 

building constructed zoiihout sanction, ‘continuing 
offence’ — Limitation — Starling point. 

Allowing a building which has been construct- 
ed in contravention of provision of the Act, to 
remain undemolished, is not a ‘continuing con- 
travention’ of tlie provisions of the Act with- 
in the meaning of S, 123 (7) or S. 118 (4). The 
period of six months within which prosecution 
should be brought for contravention of any 
provisions of the Act applies to all contraven- 
tions continuing as well as not continuing, and 
in the case of a continuing offence, the period 
has to be computed from the commencement 
of the offence when it came to the notice of 
the Municipality and does not begin to run 
from day to day so long as the offence con- 
tinues. Bcchardas hlarotamdas v. Emperor. 

31 Cr. L. J. 1159 ; 

127 I. C. 181 : 32 Bom. L. R. 768 : 

A. I. R. 1930 Bom. 340. 

S, 123 — ConslTuclion of ztall on old 

foundation — Notice to Municipality, failure to 
give — offence. 

Construction of ivalls on old foundations 
amounts to re-construction of a building -with- 
in the meaning of S. 123 and failure to give 
notice to the Municipality under S. 123 (1; 
before such construction, is punishable under 
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BOMBAY CITY POLICE ACT (IV OF 1902;. 
Siib-S. (7) of llic said .section. Emperor v. 
Chhotalal Hlaiixiifdiram. 29 Cr. L. J. 1060 : 

112 I. C. 564 : 30 Bom. L. R. 1082 : 

A. I. R. 1928 Bom. 389. 

BOMBAY CITY MUNICIPALTIES ACT 
(I OF 1925). 

S. 137 — Notice wider S. 137 signed hr/ 

CItieJ OJJiccr, validity of.' 

A notice under S. 137 whiclj is issued in pur- 
suance of a resolution of the Standiu;; Coinniit- 
tce is not invalid merclj' because it is not 
sipned by the Chairman of the Standing Corn- , 
mitce but by the Chief Olliccr of tlie Munici- 
pality. Emperor v. IlcjUitlla Alibhni. 

31 Cr.L.J. 1177: I 
127 r. C. 193 : 32 Bom. L. R. 757 : . 

A. I. R. 1930 Bom. 352. , 


BOMB.iVY CITY POLICE ACT iPx’ Or 1<)02). 

The foundation for any order un.li-r -JT i'- 11u> 
iuo%'enicnt or l■nc:lnlpIn(‘lU ol .".nv in.ni: or L’oiiv 
of persons. Tlie Coninii- sj.tn-.T of i’o'nrc htis no 
power under the scf'iion to d j’orl anvtno* \\Iu)!n 
he rciiards as a daiTjcjou, or undcsir.iblc 
character ai>art from bis a •lion as a member of 
:i "an" or body of persons min in" or encamp- 
in" in the c-ily. Tliercforc. allhnu"h an order 
Jnade under S. 27 is an older made liy an exe- 
cutive oOicer. and i- not sulijeel to appeal or 
revision in any Coint yel, alien an altemi)t is 
made to imiiose :i penalt v for breach of an 
order made under tile .section, tiic validity of 
the order can Ijc imjieaehed by the Court. 
Yarmohomed Ahmedidmn v. Emperor. 

39 Cr. L. J. 792 (F. B.) : 

176 I. C. 839 : 

40 Bern. L. R. 483 1938 Bom. 403 : 

11 R. B. 53 (F. B.) ; 

A. I. R. 1938 Bom. 338. 


BOMBAY CITY POLICE ACT (IV OF 
1902), S. 12. 

-Commissioner of Police — Orders that 


ed. 


-a. Zb— Aoticc — J’ersnns kUo may be serv- 


may be issued under head of diseipline and general 
government. 

The order -wliicb the Bombay Commis- 
sioner of Police can is.suc under S. 12 under 
the head of discipline and general govern- 
ment, must be one which has reference 
to the conduct of the Police OlTiccrs in 
their capacity as such ofliccrs. Over their con- 
duct in otiicr relations of life, his disciplinary 
power does not extend, so long as no element 
or question of their police duty enters into those 
relations. If it does enter, the controlling 
authority of the Commissioner comes into play 
and it becomes a matter of police discipline. 
Emperor v. Atmararn. 6 Cr. L. J. 47 : 

9 Bom. L. R. 681 ; I. L. R. 31 Bom. 480. 

-S. 16 — Scope of — Police oficcr not ac- 


I Under S. 28 the Commissioner of Police can 
1 only serve the notice upon any per.son who 
1 comes Avitliin tlie ambit of the section, and 
not upon any person wliom be merely suspects 
to be guilty of tlic conduit tliercin referred to. 
The miseonduet or immoral conduct mu.st bo a 
mailer of fact and not a mere matter of suspi- 
cion. In re : Tarabai Jbrahimpurkar. 

2 Cr. L.J. 95 : 

I 7 Bom. L. R. 161. 

i Ss. 28, 129 — Conviction under S. 20, rc- 


tiially at his jiosl xvhether to be deemed at that 
post. 

The meaning of S. 10 of the Act is lliat even 
when a Police Oniecr is not actully at his post 
discharging the duty assigned to him, be is for 
the })urposcs of the Act to be regarded as being 
at that post, with all the rights and obligations 
of bis ollicc attaching to him. Emperor v. 
Atmararn. 6 Cr. L. J. 47 : 

9 Bom. L. R. 6S1 ; I. L. R. 31 Bom. 480. 

-S. 22 (b), (c ) — Pules under — Keeping 


quirements. 

A Magistrate is not justified in convicting a 
person under S. 129 unlc.ss and until lie is satis- 
lied that the notice under .S. 28 is dulj' served, 
and also tiiat tlie woman really has conducted 
herself in the manner imputed to her under 
.S. 28. In re: Tarabai Ibrahimpurhar. 

1 Bom. L. R. 161. 

-Ss. 28. 129 — Police Commissioner- 


ear standing in street — Offence. 

Where the accused did not drive the car in 
any part of the public street and obstruct the 
tniilic by such driving, but kept the car .stand- 
ing near the kerb and thereby obstructed the 
trallic, the case falls under the spccilie words of 
S. 22, cl. (c), and the rules framed tliercunder 
rather than under any rule under .S. 22 (6) of 
the -Act. lihana Mahan v. Emperor. 

37 Cr. L. J. 883 : 

163 I. C. 847 : 38 Bom. L. R. 432 : 

9 R. B. 50 : A. I. R. 1936 Bom. 256. 


Ss. 27, 123 — Foundation of order under 

— Potvers of Commissioner — Preach of order — 
Penalty — Validity of order, if can be impeached 
by Court. 


I Notice to vacate — Specific Relief Act, S. IS — En- 
1 forcement of public duties — Public .servant — High 
I Court. 

1 The Commissioner of Police at Bombay, acting 
under S. 28 of the .Act issued a notice upon the 
• accH.sfd requiring llicm to vacate the premise.s 
occupied by tlicm, and intimating tliat failure 
to comply will) tlie notice would render tliem 
liable to punisbmeui. The accused applied to 
the Iligh Court under S. 4.1 of tlie Spceilic 
Relief .Act, for a rule against tlic Commissioner 
, of Police to .show cause wliy the notice .should 
j not be cancelled and why he .should not be 
1 restrained from carrying the same into etfect : 

I f/Wd, that tlic cancellation of the notice or the 
' non-enforcing of it is an net clearly ini-unilient 
by law ujion the Commi.ssioner of Police, so .-is 
' to bring it within .S. -11 tb> of the .Specific Belief 
'• Act. In re : Tarabai Ibraltimpurhar. 

I 2 Cr. L. J. 95 : 

■ 7 Bom. L. R. 161. 

, S. 40(1) — Mngi.'iriite ordcrinti nrd r.ijid 

■ n.ssembly to disperse, in presniee of polir'- off.--rr - 
Legality. 

' It is not a compliance with the pr-ivi-ions of 
S. -to (I) for a 31agistratc to give l!ie command 
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BOMBAY CIVIL COURTS ACT, 1869. 

under the directions of a competent Police 
OiTicer who is himself present. Emperor v. 
Keshav Govind. 22 Cr. L. J. 320 : 

60 I. C. 1008 ; 23 Bom. L. R. 350 ; 

A. I. R. 1921- Bom. 322. 

S. 45 — Poiocrs of Chief Presidency 

Magistrate, nature of — Dismissal of claim for 
compensation — Uevision, compctcncij of. 

The special power conferred under S. 43 of the 
City of Bombay Police Act on the Chief Presi- 
dency Magistrate of Bombay is not as a criminal 
Court, but as a persona designata, and no appli- 
cation for revision, therefore, lies to the High 
Court from an order of the Chief Presidency 
Magistrate dismissing a claim for compensation 
under the said section for absence and refusing 
to take the matter on his fdc. In re : Usman 
Ilaji Mahomed. 32 Cr. L. J. 397 : 

129 I. C. 590 : 32 Bom. L. R. 1138 : 
54 Bom. 664 : 1. R. 1931 Bom. 190 . 

A. I. R. 1930 Bom. 486. 

S. 120 — “Or othcnvisc” meaning of — 

SoHciting far purpose of prostitution, tvhal is. 

The words “or otherwise” in S. 120, Cl. (n), 
must be construed as having a limited significa- 
tion following as they do words of a limited 
description. They mean “in a manner similar 
to tliat of words of gestures.” Therefore, 
merely sitting at the window without any act 
done of the nature indicated in the section, is 
not an offence. Emperor v. Nashmirbai. 

7 Cr. L. J. 118 : 
10 Bom. L. R. 92. 

S. 128 — Duty of Magistrate. 

In all charges before a Magistrate under S. 128, 
the Magistrate must be satisfied, first that the 
accused was informed by the Commissioner of 
the charge against him with sufficient parti- 
cularity to enable him to answer the charge, 
and that he was given an opportunity of so 
answering ; and secondly, that there was 
material before the Commissioner of Police on 
which he could properly liold that the conditions 
of S. 27 had come into o|)cration. Yarmahomed 
Ahmcdkhan v. Emperor. .39 Cr. L. J. 792 (F. B.) ; 

176 I C. 839 : 40 Bom L. R. 483 : 
I. L. R. 1938 Bom. 403 : 11 R. B. 53 (F. B.) ; 

A. I. R. 1938 Bom. 338. 

S. 128 — Onus probandi. 

The burden is upon the prosecution to satisfy 
the Court that the order alleged to have been 
disobeyed was a valid one. Yarmahomed 
Ahmcdkhan v. Emjreror. 

39 Cr. L. J. 792 (F. B.) : 
176 I. C. 839 ; 40 Bom. L. R. 483 ; 
I. L. R. 1938 Bom. 403 : 11 R. B. 53 (F. B.) 

A. 1. R. 1938 Bom. 338. 

BOMBAY CIVIL COURTS ACT, 1869. 

S. 16 — Scope. 

Proceeding for dissolution of a marriage can- 
not be referred by District Judge to an Assis- 
tant Judge. Clara Stella Eckey v. Raymond 
Eckey. 

148 I. C. 813: 6 R. S. 206 (S. B.) : 

A. I. R. 1934 Sind 17. 


I BOMBAY CIVIL MEDICAL CODE. 

• R. 7 — “Brought,” meaning of. 

The word ‘brought’ should not be unduly 
.stressed and it does not really mean anything 
otlier than “is admitted.” S. D. Marathc v. 
Pandurang Narayan Joshi. 

39. Cr. L.I. 903 : 
177 I. C. 589 : 40 Bom. L. R. 825 : 
I. L. R. 1938 Bom. 770 : 11 R. B. 98 : 

A. I. R. 1938 Bom. 419. 

BOMBAY CO-OPERATIVE SOCIETIES 
ACT (III OF 1935), S. 60. 

S. 60 — Scope of. 

Section GO refers only to offences under the 
Act and not to those under the Penal Code. 
Shridhar JMahadeo Pathak v. Emperor. 

36 Cr. L. J. 532 : 
154 I. C. 600 : 7 R. B. 352 : 
A. I. R. 1935 Bom. 36. 

BOMBAY COURT OF WARDS ACT, 
(1 OF 1905). 

Ss. 44-A, 15, 16— Power to call for do- 
cuments, c.vcrcise of — Court of Wards party to 
civil suit — Effect on the poxocr of Court of Wards. 

The Court of tVards is not rendered powerless 
and unable to act in protection of the ward’s 
estate simply because a claimant to that estate 
chooses to file a suit in the Civil Court, nor is 
the Court of Wards empowered to call for docu- 
I ments only when on enquiry under S. 15 or 
S. IG is pending. Under Section 44-A the power 
of the Court of \Vards to call for the produc- 
tion of documents is not confined to the 
purposes of S. 15 or ' S. IG of the Act. 
Takhtram Tulsidas Ambwani v. Emperor. 

40 Cr. L.J. 75: 
178 I. C. 381 : 11 R. S. 90 : 1939 Kar. 238 : 

A. I. R. 1938 Sind 217. 

BOMBAY DISTRICT MUNICIPAL ACT 
(in OF 1901). 

Notified area, rules for — Application .to 

erect itcw building — Refusal of jff^rmission by 
Committee, competency of. 

A applied to the Committee of a Notified Area 
to build on his own land. The Committee 
purporting to act under clause (3) of rule 7 of 
the rules framed under S. 88 of the Act, refused 
permission. A, however, erected the building, 
and was convicted under clause (5) of the 
above rule : Held, that the conviction was not 
justified, as all that a Committee could do under 
rule 27 (8) was to pass a provisional order 
directing that, for a period not exceeding one 
month, the intended work should not be 
proceeded with, and because neither such 
an order had been issued, nor was an order 
passed under sub-rule (2), A was entitled to 
build. Ardeshar .Tivanji v. Emperor. 

23 Cr. L. J. 267 : 
66 I. C. 331 ; 24 Bom. L. R. 102 : 

A. I. R. 1922 Bom. 22. 
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S. 3 (7) — ‘ Building / meaning of. 

Although under S. 3 (7) word “ building ” 
includes any hut, shed or other enclosure, 
whether used as a human dwelling or not, it does 
not include a hut or a shed at every other 
place where it is used in the Act. Malhubhai v. 
Emperor. 23 Cr. L. J. 259 : 

66 1. C. 323 : 24 Bom. L. R. 10 : 
46 Bom. 657 : A. I. R. 1922 Bom. 97. 

S. 3 (7) — Building — Wire fence, whether 

i building. 

% A wire fence being neither a ‘ wall ’ nor an 
‘ enclosure ’ is not a building within the mean- 
ing of S. 3 (7). Emperor v. Ranckodlal 
Amratlal. 18 Cr. L. J. 832 ; 

41 1. C. 656, 19 Bom. L. R. 621 : 41 Bom. 563 : 

A. I. R. 1917 Bom. 233. 

^S. 3 (7) — Building, whether includes 

foundations. 

Word “building” in S. 3 (7) is not exhaustive 
and is quite wide enough to include the founda- 
tions which are an essential part of a permanent 
building. Chhanganlal Moliram Mehtoji v. 
Emperor. 28 Cr. L. J. 714 : 

103 I. C. 602 : 29 Bom. L. R. 733 : 
8 A. I. Cr. R. 418 ; 51 Bom. 818 ; 
A. I. R. 1927 Bom. 401. 
S. 3 (7) — “Enclosure/’ interpretation of. 

The word “enclosure” used in the definition of 
Y' the word “building” in S. 3 (7) must be inter- 
preted as ejusdem generis with the preceding 
words ‘hut’ and ‘shed,’ that is to say, must be 
taken to refer to some fabric or structure or 
thing built in the more popular acceptation of 
the word. Emperor v. lianchodlal Amratlal. 

18 Cr. L. J. 832 : 
41 1. C. 656 : 19 Bom. L. R. 521 : 41 Bom. 563 ; 

A. I. R. 1917 Bom. 233. 

^Ss. 3 (7), 96 (5) — “Building,” what is 

“Compound wall” whether building. 

A “compound wall” comes within the defini- 
tion of “building.” Emperor v, Ramrao 
.‘ibaji Prabhu. 22 Cr. L. J. 622 : 

63 I. C. 158 : 23 Bom. L. R. 831 ; 
45 Bom. 1151 ; A. I. R. 1931 Bom. 62. 

Ss. 3 (8), 107, 131, 154 (2), 155~Notices 

served on agent — Non-compliance loilh notice — 
Prosecution of dgeiit, legality of. 

tViiere notices are issued to a person under 
Ss. 107 and 131 by name and are served upon 
another person, the latter cannot be prosecuted 
or convicted for an offence under S. 155 merely 
because he falls within the definition of an 
owner as laid down in Cl. (8) of S. 3 of the Act 
or because he accepted service of the notices 
as agent of the person to whom the notices were 
addressed. Hassomal IS'I. Gurbuxani v. Emperor . 

26 Cr. L. J. 1099 : 
88 I. C. 187 : 18 S. L. R. 90 : 
A. I. R. 1925 Sind 262. 

~ S. 3 (12) — Street, definition of — Open 

space belioeen buildings, whether street. 

While the owner of a large area of building 
Jand IS erecting buildings thereon, the open 
spaces between the buildings cannot be consi- 
uered as streets within the meaning of S. 3 (12) 
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imtil the buildings are finished, as the owner 
has a right to prevent all other persons from 
using his private land. Tyaballi v. Emperor. 

25 Cr. L. J. 1188 : 
82 I. C. 52 : 26 Bom. L. R. 216 : 
A, I. R. 1924 Bom. 365. 

5. 3 (12) — “ Street,” definition of — Va- 
cant space surrounded by houses, whether “street ” 
— “ all other persons,” meaning of. ■ 

The words “ all other persons occurring in 
the definition of a street in the second para- 
graph of Cl. (12) of S. 3 mean persons other 
than the occupier of such building and does not 
mean all the occupiers of all the buildings with- 
in that space. A vacant space which is used by 
the occupiers of houses surrounding it as a 
means of access to and from public spaces and 
thoroughfares is a “ street” within the meaning 
of the definition contained in S. 3 (12). Daya- 
bhai Lalubhai v. Ahmedabad Municipality. 

25 Cr. L. J. 990 : 
81 1. C. 638 : 25 Bom. L. R. 1218 : 

A. I. R. 1924 Bom. 116. 

S. 16 as amended — Removal of M, 

Commissioner. 

Even after amendment, Municipal Councillors 
are removable by Commissioner without sanc- 
tion of Govemor-in-Council. Stiganchand v. 
Naraindas. 34 Cr. L. J. 171 : 

141 1. C. 530 : 1. R. (1933) Sind 60 : 

A. I. R. 1932 Sind 177, 

S. 16. 

Delegation of powers merely provides for 
previous exercise of powers of Governor-in- 
Council by the Commissioner, Stiganchand v. 
Naraindas. 34 Cr. L. J, 171 : 

141 1. C. 530 : 1. R. (1933) Sind 60 : 

A. I. R. 1932 Sind 177. 

S. 16 — Commissioner, meaning of. 

The word “Commissioner” in S. 16 means Com- 
missioner-in-Sind and cannot be read as mean- 
ing Commissioners other than Commissioner-in- 
Sind. Stiganchand v. Seth Naraindas. 

34 Cr. L. J. 171 : 
141 1. C. 530 : 1. R. (1933) Sind 60 : 

A. I. R, 1932 Sind 177. 

S. 46 — Rules by Surat Municipality, rule 

44, if ultra vires. 

Rule '14 of the Rules framed by Surat Munici- 
pality under S. 46 of the Bombay District 
Municipal Act is not ultra vires. Emperor v. 
HeptuUa Alibhai. 31 Cr. L. J. 1177 : 

127 I. C, 193 : 32 Bom. L. R. 757 : 

A. I. R. 1930 Bom. 352. 

Ss. 46, 48 — Rules and bye-laws — Dis- 
tinction between — Municipality’s power to enact 
bye-laws to penalise evading of tolls. 

Rules and bye-laws differ from each other in 
two salient matters : (1) rules have effect when 
they are approved, whereas bye-laws require 
to be previously sanctioned ; when bye-laws 
are proposed, their drafts have to be published 
and objections and suggestions received and 
considered ; bye-laws can be made only after 
this procedure has been followed ; (2) there is 
no provision in respect of rules similar to the 
one in a case of bye-law permitting iMunici- 
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pality to prescribe fine for infringement of bye- 
laM’. A ]\Iunicipality cannot enact a byc-law 
under S. 48 imposing a penalty upon per.sons 
entering the limits of the Municipality with 
the intention of evading toll upon their con- 
veyances as it imposes a penalty for the in- 
fringement of a rule. Matters relating to pay- 
ment of tolls ought to be dealt with by rules 
under S. 40 and not bye-laws under S. 48. 
VishmtsJiankar Vasanlram v. Emperor. 

38 Cr. L. J. 538 : 

168 I. C. 219 : 39 Bom. L. R. 89 : 

I. L. R. 1937 Bom. 304 : 9 R. B. 365 : 

A. I. R. 1937 Bom. 150. 

■ Ss. 48, 151 — Bijc-laios requiring licenec 

for mannfaeluring oil htj maeliinenj not ultra vires 
— Discretion of jSIunicipalitij — Interference by 
Court. 

The bye-law framed by the Karachi Munici- 
pality under S. 48 (b), Sub-Cl. (8), requiring a 
licence for manufacturing oil by machinery is 
not ultra vires, inasmuch as Cl. (o) of S. l-Ol, 
refers also to a manufactorj' or place of busi- 
ness which may involve risk of fire. The Legis- 
lature having \'csteda discretion in the Muni- 
cipality to decide whether any manufactory 
involves a risk of fire, the exercise by a Munici- 
pality of such discretion cannot be interfered 
with by the Court unless the Court is .satisfied 
that such discretionary powers have been mani- 
festly abused. Hussain Ilaji Unicr v. Emperor. 

30 Cr. L. J. 442: 
115 I. C. 307 : 1. R. 1929 Sind 67 : 
23 S. L. R. 125 : A. I. R. 1929 Sind 50. 

— Ss. 48 (1) (j)), 77 (2) — Octroi — Goods in 

transit through IMunicipality , liability to pay 
octroi duty — Non-payment if offence — Master’s 
liability for acts of servants — 'Defraud,’ mean- 
ing of. 

Bye-law No. 1 of the bye-laws framed by the 
Kalyan Municipality under S. 48, Sub-S. (1) {j) 
of the Act, covers also goods in transit. Such 
goods arc, therefore, liable to the payment of 
octroi duty within the meaning of S. 77 (2) of 
the Act though the duty is paid in such cases 
merely as a deposit to be refunded afterwards. 
AYherc an accused knows that his servants pass 
with his goods through the limits of a Munici- 
pality without giving the Municipal Olliccrs 
a chance of inspecting the contents and sys- 
tematically shutting his eyes to their conduct, 
it is open to the Courts to infer his connivance 
and consent to the conduct of his servants. 
The word ‘defraud’ is used in S. 77 (‘2) in its 
popular sense, and not in its ordinary legal 
sense. Emperor v. Harjivan Valji. 

21 Cr. L. J. 1335 : 
98 I. C. 407 : 28 Bom. L. R. 115 : 50 Bom. 174. 

Ss. 59 — Octroi, definition of. 

An octroi is a tax levied upon articles which 
are brought into the gates of a city, whether 
such articles are brought into the city for 
consumption or use therein or not. Sajan v. 
Emperor. 37 Cr. L. J. 148 : 

159 I. C. 665 : 29 S. L. R. 54 : 8 R. S. 91 : 

A. I. R. 1935 Sind 245. 

S. 68 — Bombay Notified Areas Buies, 

r. 18 — House-tax — Occupier who is not tenant, 
liability of. 
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Under the proviso to r. 18 of Notified Areas 
Rules corresponding to S. 08 of the Bombay 
District IMunicipal Act, tax is not leviable from 
an occupier who is not a tenant of the premises 
in question. In re : Ntir Mahomed Karam Elahi. 

Cr T T QQ? • 

119 I. C. 191 : 31 Bom. L. R. 541 : 

I. R. 1929 Bom. 511 : 
A. I. R. 1929 Bom. 273. 

S. 36 — Octroi officer’s power to inspect 

goods, extent of. 

There is nothing in S. 70 to suggest that the 
octroi officer should ask for inspection only at 
the place where the goods enter the limits of 
the Municipality and not inside such limits or 
at the place of exit from such limits. Sajan v. 
Emperor. 37 Cr. L. J. 148 : 

159 I. C. 665 : 29 S. L. R. 54 : 8 R. S. 91 : 

A. I. R. 1935 Sind 245. 

S. 86 — Appeal — Magistrate, nature of 

Ins jurisdiction — High Court’s’ power of revision 
~Cr. P. C. {Act V of ISOS), S. 435. 

Under S. 80 a Magistrate hearing an appeal 
of the kind mentioned in the section is merely 
an appellate authority having jurisdiction 
given by the Act to deal with the question of a 
civil liability. He is, therefore, not an inferior 
Criminal Court, to which alone the revisional 
jurisdiction of the High Court applies under 
S. 485 of the Criminal Procedure Code. In re : 
Dalsuhhram. 6 Cr. L. J. 425 : 

9 Bom. L. R. 1347. 

S. 86 — Cr. P. C., S. 435 — Magistrate’s 

order on appeal — Revision, competency of. 

"Where a Magistrate hears an appeal under the 
provisions of S. 80, he is merely, an appellate 
authority having jurisdiction given by the Act 
to deal with questions of civil liability. He is 
not an inferior Criminal Court and, therefore, 
his order cannot be revised by a High Court 
under S. 435 of the Criminal Procedure Code. 
Karachi Municipality v. Jafferji Tayabji. 

27 Cr. L. J. 1127 : 
97 I. C. 647 : A. I. R. 1927 Sind 23. 

S. 90 — Scope of — Test whether poxocr 

under, is validly exercised. 

Section 90 is not confined to new public street 
alone but applies to all iniblic streets whether 
old or new. The Lest whether the power of 
stopping up a public street under S. 90 (I) has 
been reasonably and validly exercised is 
whether the deprivation of the right of the 
public to proceed along that street is accom- 
panied by an equivalent advantage not to 
private individuals but to the public. Hyder- 
abad Municwality v. Fakhrudin. 

25 Cr. L. J. 646 : 
81 1. C. 134 : 17 S. L. R. 273 : 
A. I. R. 1925 Sind 90. 

S. 90 {3)— Notice rcqtdring repair of 

street — Vague and indefinite notice — Validity. 

Where a notice purporting to be issued under 
S. 90 (8) was in the following terms : “You arc 
hereby informed by this notice that you get the 
dchla road in your Pole levelled and make way 
for passage of water and put up lights for the 
inhabitants of the dchla:” Held, that the notice 
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was too vague and indefinite to be complied 
with, and &d not satisfy the requirements of 
law. Datjahhai Laltibhui v. Ahmednhnd ^[uni- 
cipalitij. 25 Cr. L. J. 990 : 

81 1. C. 638 : 25 Bom. L. R. 1218 : 

A. I. R. 1924 Rang. 116. 

■ ^S. 96 — “Any building ” mennirig of. 

Tile words “any building” in S. 51(1 cover u 
building in a private Nahla and permission of 
the Municipality is nccc.ssarj' to build any 
building within the IMahla. Emperor v. 
Janufakir. 23 Cr. L. J. 343 : 

66 I. C. 999 : 15 S. L. R. 171 : 
A. I. R. 1922 Sind 22. 

S. 96. — Applicant if can he required to 

exclude area falling mithin alignment of street. 
It is a iierfeotly valid demand for a Munici- 
pality to require that an aiqilicant, for sanction 
to erect a building should submit a modified 
plan excluding, from the area proposed to be 
built upon certain land whicli falls within the 
alignment of a street. Chhanganlal Moliram 
Mchtaji V. Emperor. 

28 Cr. L.J. 714: 
103 I. C. 602 : 29 Bom. L. R. 733 
51 B. 818 ; 8 A. I. Cr. R. 418 : 
A. I. R. 1927 Bom. 401. 

S. 96. — ‘Jiuilding’ meaning of — Single 

zoall, zvhat is. 

Per Heaton, J. — In case of a conifilex structure, 
such as a house, the “building” as contemiilat- 
ed by S. 5)0 is the whole house and a 
single w.ill of the house is not by itself a build- 
ing but only a part of a building. It is a ques- 
tion of fact in each case whether the re-con- 
struntion of any particular wall or portions of 
a building is substantially a re-construction of 
the building. Emperor v. Braz II. Dcsonza. 

12 Cr, L.J. 426: 
11 1. C. 610 : 13 Bom. L. R. 494 : 35 Bom. 412. 
S. 96. — Bye-law 132 of Karla Municipa- 
lity, requirements of. 

Byc-law 132 of tlic Bye-laws of the Kurla 
Municipality requires that no point of a build- 
ing must be at a greater height from the 
ground than the distance from the farther edge 
of the street, on which the building abuts, to 
the end of the vertical line drawn from that 
j)oint at the top of the building. Tyahalli 
v. Emperor. 

25 Cr. L.J. 1188; 
82 1. C. 52 ; 26 Bom. L. R. 216 : 
A. I. R. 1924 Bom. 365 ; 

S. 96 — Charge — Offence charged not 

proved — Conviction for offence not charged, legality 

lllicre a person is charged with having com- 
mitted a specific offence, and the Magistrate 
finds that that offence has not been cominitfcd. 
he is not competent to alter the charge, :uid to 
convict the .neeused of an offence of wlncli he 
has had no notice. Mathubhai v. Emperor. 

23 Cr. L. J. 259 : 
66 I. C. 323 : 24 Bom. L. R. 10 : 
46 Bom. 657 : A. I. R. 1922 Bom. 97. 

S, 96 — Construction of building without 

sanction — Continuing offcncc—Proseculion — 

Limitat'on, 
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• The words “ or makes in .><. pi; {:,j show 
i that it is not only the mere beginning of a 
j building that is punishable but its contiiuiance 
I even to completion without llic reqtiisile per- 
' mission, or in defiance of legal orders. The 
I continuation of the erection of a building with- 
I out the requisite permission is a continuing 
[ offence and a fresh period of limitation for the 

institution of a prosecution in resiicct of such a 
construction begins to run on cacli day on 
, which th.'' construction is continued. Chhan- 
gantal Moliram Mchinji v. Emperor. 

28 Cr. L. J. 714 : 
103 I. C. 602 : 29 Bom. L. R. 733 : 
51 Bom. 818 : 8 A. I. Cr. R. 418 . 

A. I. R. 1927 Bom. 401. 

I S. 96 — Rc-consiruction or erecting of 

I building — Building of zvedl. 

i The rc-biiilding of a wliole wall would be a 
I material re-construction or an erection of a 
I building within the meaning of S. 9(5. 

• Emperor v. Kalekhan Sardarkhan. 

i 12 Cr. L. J. 1 : 

8 I. C.1050 : 12 Bom. L. R. 1050 ; 
1 35 Bom. 236. 

I 

I S. 96 — ‘ Further orders' application of. 

r The words “ further orders ” in S. Ofi (4) (b) 

, arc not confined to orders of fhc kind referred 
I to in .Siib-.S. (2) of the section and include an 
' order demanding further particulars. Chhan- 
j geinlal Moliram .Mchtaji v. Emperor. 

28 Cr. L. J. 714 ; 
103 I. C. 602 : 29 Bom. L. R. 733 : 
51 Bom. 818 : 8 A. I. Cr. R. 418 : 
A. I. R. 1927 Bom. 401. 

S. 96— Permission to build — Time-limit 

I lo finish, legality of. 

‘ Per Heaton, J . — A Municipality has power to 
i say that a work to which it gives permission 
I under S. 90 shall be begun within a cert.ain time, 
I but it is doubtful whether it has power to say 
that a work must i)e finished within a given 
lime. Per Ilaipvard, J. —A time-limit was not 
j contemplated by the Legislature in enacting 
] S. 90 and, therefore, such a limit container! 
in .a permission to build is ultra vires. Gndhra 

• Municipality v. Harilal Lallitbhai. 

20 Cr. L. J. 438 : 
; 51 I. C. 262 : 21 Bom. L. R. 265 : 

i A. I. R. 1919 Bom. 36. 

1 S. 96 — Pcrmi.ssion to creel building — 

' Condition requiring certain land lo be left open — 
Contravention of condition— Offence. 

Permission to build a house was granted under 
S. 90 subject to the condition that <-erfain land 
■within the alignment of the street was to be Icfl 
open and the accused rweclcd the building in 
contr.'iventinn of this condition and was jirose- 
culed unrlcr S. 9(5 : Held, that (he Municipality 
j had power to impose tin- <-ondilion .and the 
I accused was, therefore, guilty under .Siih-S, i 't) 
f of S. 9(5. Emperor V. Tbakordeis Moliram. 

: 26 Cr. L.J. 1463 : 

I 89 I. C. 1031 : 27 Bom. L. H. 1023 : 

j A. I. R. 1925 Bom. 505. 

j — S. 96 — Be-eonslritcliiju of old building — 

A’offcr, nrce.ssitii of — Offence. 
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The reference to S. 92 in S. 9G, danse (1), does 
not govern the -wliolc of the clause, but is limit- 
ed to the clause describing projecting portions 
of buildings in respect of -whicii the Municipa- 
lity arc empowed by that section to enforce a 
removal or set-back, so that notice or permis- 
sion is requisite in case of all buildings whether 
on a public road or in a private malialci. Khnsal- 
chra MoolchaJid Emperor. 

19 Cr. L. J. 330 : 
44 I. C. 346 : 11 S. L. R. 90 : 
A. I. R. 1918 Sind 53. 

S. 96— Offence. 

Regular line of street prescribed in 1920 — 
Amendment of Act in 192-1 — Govt, notifying 
iMunieipality in 192r — No line prescribed after 
notification — Permission to build on condition 
to set-back in line prescribed— Building withont 
set-ljaek — Owner held not guiltj^ under S. 90. 
Onkirdas Kisliorcdas ir«nj v. Emperor. 

35 Cr. L. J. 834 : 
148 I. C. 1008 : 36 Bom. L. R. 217 : 
6 R. B. 323 ; A. I. R. 1934 Bom. 154. 

S. 96 — Scope and object. 

iMunieipality cannot deprive owners of the 
legitimate use of their land or to refuse pei-- 
inission to build at all though it has a very 
wide power of regulating buildings. The object 
of the power is to secure the safety and sanita- 
tion of buildings to bo newly erected. This 
power, though an encroachment on private 
rights, is not inconsistent with the Act. 
Khtisaldas Moolchand v. Emperor, 

19 Cr. L. J. 330 : 
44 I. C. 346 : 11 S. L. R. 90 : 
A. I. R. 1918 Sind 53. 

S. 96 — Side roaU of house, if building — 

Be-construciion — Notice. 

Per Chandnvarkar, J . — A side wall of a house 
expressly falls within the definition of a build- 
ing. Its re-construction amounts to erecting a 
building of which notice must be given as re- 
quired by the Act. Emperor v. Braz H. 
Dc Souza. 12 Cr. L. J. 426 : 

11 1. C. 610 : 13 Bom. L. R, 494 : 

35 Bom. 412. 

Ss. 96, 3 (7)—Conslrucli ng side zoall on 

old foundation, lohcthcr re-construction. 

The re-construction of a small wall upon its 
old foundation is not necessarily “the erection 
of a building” within S. 96 of the Di.strict 
IMunicipal Act. Emperor v. Braz H. De Souza. 

12 Cr. L. J. 426 : 
11 I. C. 610 : 13 Bom. L. R. 494 ; 35 Bom. 412. 

Ss. 96, 113 — Power of Municipality to 

prescribe height of caves abutting on private 
streets. 

A iMunicipal Committee has no power to regu- 
late the height of eaves abutting on private 
streets. Nor does S. 90 empower a Municipality 
to prescribe tlic height of eaves and S. 113 of 
tlie Act applies only to projections over public 
streets. Emperor v. Gafur Baud Bohra. 

31 Cr. L. J. 108 : 
120 I. C. 360 : 31 Bom. L. R. 578 : 

A. I. R. 1929 Bom. 286. 
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Ss. 96, 155 — Notice to increase air-well 

— Failure to comply — Simultaneous conviction 
for breach and continuance of breach, ligality of — ■ 
Proper procedure. 

A simultaneous conviction and a sentence of 
fine under S. 1.75 for breach of orders under S, 96 
and for continuing a breach from the date of 
the first conviction is not permissible. There 
must first be a conviction for the breach, and 
then a subsequent conviction in a separate trial 
for continuing the breach from the date of the 
first conviction, before an order can be passed 
infiiciting a daily fine. Jetha Nand v. Emperor. 

30 Cr T T 443 • 

115 I. C. 308 : I. R. 1929 Sind 68 : 

23 S. L. R. 222 : A. I. R. 1929 Sind 52. 

Ss. 96, 161 — Action in accordance with 

law — Motive is irrelevant. 

A Court of law is not entitled to go into tlie 
question of tlie exact motives witli which the 
Municipality or an Ollicer of the Municipality 
has acted, when the action taken is in accord- 
ance with law. Chhangannlal Motiram Mehtaji v. 
Emperor. 28 Cr. L. J. 714 : 

103 I. C. 602 : 29 Bom. L. R. 733 : 

51 Bom. 818 : 8 A. I. Cr. R. 418 ; 

A. I. R. 1927 Bom. 401. 
S. 96 (5) — Permission to erect ncio build- 
ing — Revocation of. 

An order once issued under S. 90 for the con- 
struction of a new building is not liable to 
rescision or variation from time to time -where 
the accused on obtaining permission for build- 
ing a house with a gallery began constructing 
it and subsequently received an order that 
previous permission was revoked but he conti- 
nued the construction in conformity with the 
first order, he could not be convicted under 
S. 90 (5). Karccm Ranjan Khoji v. Emperor. 

18 Cr. L. J. 458 : 

39 I. C. 298 : 19 Bom. L. R. 65 : 

A. I. R. 1917 Bom. 48. 

Ss. 101 (1), 107 (1) — Notice issued by 

Health Officer requiring repair of sinks, validity of. 
A notice, purporting to be under S. 107 (1), 
was served on the petitioner calling upon him 
to put up new sinks with reference to the ground 
floor of his building. It further required him 
to arrange to have the water in the sinks dis- 
charged into the drainage cess-pool, and to 
repair the sinks on the first floor so as to con- 
nect them with the gully trap. The notice -svas 
issued by the Health Officer of the Municipality: 
Held, that the notice fell under S. 101 (1) and 
not S. 107 (1) and having been issued by the 
Health Officer and not by the Chief Officer of 
the Municipality -was bad in law. Ramchandra 
Gangadhar v. Emperor. 25 Cr. L. J. 1148 : 

81 I. C. 972 : A. I. R.,1924 Bom. 70 : 

Ss. 107, 131 — Non-compliance in the 

notices zinder Offence — Prosecution for. 

While Ss. 107 and 131 provide for issue of 
notices, their non-compliance is made punishable 
under S. 15a of the Act. Therefore a prosecu- 
tion in respect of such non-compliance must be 
under the latter section and not under Ss. 107 
and 131. Hassonvil Gurbuxani v. Emperor. 

26 Cr. L. J. 1099 : 

88 I. C. 187 : 18 S. L. R. 90 : 

A. I. R. 1925 Sind 262. 
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— Ss. 107 (2), 155 — Direction to remove a 

crs!^-pool — Disobedience — Offence. 

A JIanicipality cannot lawfully direct an 
owner-oaenpier to do a certain tliin" himself. 
It may be M’rittcn notice to do the thinsj itself. 
Therefore, the disobedience of a notice, direct- 
in." an owner or occtipier to remove a cess-pool 
within a week, is not an ollence nnder .S. ititi 
of the Act. Laduram v. Emperor. 

11 Cr. L. J. 60 : 

4 I. C. 835 : 11 Bom. L. R. 1349. 

•V; ^Ss. 113, 122 — Poiocr of Mtmietpnlili/ to 

prescribe condition for projecting shop board on 
public street — liyc-lmos of Surat City Mnnicipali- 
Uj, Ch, XTV, Bye-law 10 (3), whether ultra 
vires. 

A Mnnieipality is competent to prescribe the 
extent to which and the conditions nnder which 
shop-boards may be allowed to project over 
public streets. Therefore, Bye-law 10, .snb- 
elause (0), of Chapter XIV of tlie bye-laws 
fr.amed by the Surat City Rlunicipality to the 
effect that projection over public streets may 
be permitted on paj’ment of a prescribed fee, is j 
not ultra vires of the Municipality. Nagindas 
Chhabildas v. Emperor. 19 Cr. L. J. 599 : 

45 I. C. 503 : 20 Bom. L. R. 3S8 : 

42 Bom. 454 : A. I. R. 1918 Bom. 207. 

Ss. 122, 155 — Notice to remove eneroarh- 

inenl — Non-compliance — Offence — Proper pro- 

y^ccdurc. 

Although a Municipality may, as a matter of 
courtesy, send a notice to a person alleged to 
have erected an encroachment to remove it, 
such notice is not authorised by S. 122. Tliere- 
forc if a person to whom such notice is sent, 
fails to comply with it, he is not guilty of an 
offence under S. Iu5. The i)ropcr step, .accord- 
ing to law, in such a ease is for tlic Municipality 
to remove the encroachment, and charge .accused 
with the cost of removal. Afrnararn Shamji v. 
Emperor. 23 Cr. L. J. 321 : 

66 I. C. 817 : 24 Bom. L. R. 384 : 

A. I. R. 1923 Bom. 30. 

Ss. 122 and 161 — Scope of— Right of 

member of public to set law in motion — Poxver to 
prosecute by Municipality — Delegation to Secre- 
tary, legality of. 

S. ICl merely empowers a Municipality to 
expend Municipal funds on prosecutions for i 
Municipal offences, but neither this section nor 
any otlicr, either directly or indirectly, Lakes 
away the power of the members of the public, 
having knowledge of the commission of 
offence, to set the law in motion by a complaint. 
And though it may be desirable that .a Munici- 
pality .should not delegate to its Secretary, a 
general power to prosecute people, a conviction 
b.ascd on such a prosecution is not thereby 
rendered illegal. Imperator v. IJasomal. 

8 Cr. L. J. 213 : 


that of Cl. ;5. the accused .should be csiuvictcd 
under Cl. 1 .and not under Ci. Juivi ral'ir v. 
Hasomal. 8 Cr. L. J. 213 

1 S. L. R. 88. 

— S. 125 — Proprietor's liahilii!/ for acts of 

his coutr actor. 

The accused had a permit for the deposit of 
building materials within a errlain are.a, but 
the contr.ielor employed by him .stored things 
outside, those limits : Jlctd, tluit the accused 
could not be held resiionsible for the criminal 
act of his contractor. Crown v. Tyebji Mulln 
Mnhomedbhoii. 9 Cr. L. J. 257 : 

1 S. L. R. 15. 

Ss. 131, 135, 155 — Notice by Munici- 
pality — Xuisanee —What prosreuHon must 
prove. 

Under S. BJl the owner is liable not when the 
Municipality consider? vegetation to he rank or 
noisome, but onlj- when the vegetation is 
aetu.ally so. To sustain a conviction under the 
section for non-compliance with a notice, the 
prosecution must establish affirmatively the 
objectionable character of the vegetation. 
Emperor v. Anandrao. 5 Cr. L. J. 252 : 

9 Bom. L. R. 247. 

Ss. 131, 150 — Noliee to occupier to put 

land in sanitary condition — Disobedience — Defence 
of landlords responsibility. 

Where a notice served on the occupier of a 
plot of land under S. I!5I calling upon him to 
put the ]>lot in a sanitary condition, as provid- 
ed by the rules of the Municipality is disobeyed, 
it is not open to the occupier to plead that as 
between himself and the landlord, it is the 
latter’s duty to eomj)ly witlt llie noliee. 
Ilaji Uincr v. Emperor. 26 Cr. L. J. 952. 

87 I. C. 104: 18 S. L. R. 104: 
A. I. R. 1925 Sind 264. 

S. 142 — Power of Secretary to institute 

prosecution. 

The Secretary of a AIunici])alily, unless 
.specially authorized, is not competent to 
prosccule any (icr.son for selling an article 
which is not what it is represented to be. 
A conviction based on such a prosecution is 
illegal and without jurisdiction. Tilcam v. 
Kundan Mai. 9 Cr. L. J. 449 : 

3 S. L. R. 13: 1 I. C. 941. 

S. 142 — Protection, persons entitled to. 

Section 142 protects mere bailees and 
not agents who arc not mere bailees of goods 
entrusted to them but may .sell or otherwise 
dispose of the goods. Ilareh'andmal Dnyaldas v. 
Emperor, 32 Cr. L. J. 664: 

131 I. C. 134: 25 S. L. R. 87 : 
A. I. R. 1931 Sind 39. 

S. 142 — Unwholesome food — Disposal, 

proper mode of. 


1 S. L. R. 88; , 

S. 122 (1), (3 ) — Offence falling under 

both clauses — Conviction. ! 

The offence of building a landhi on .a public ^ 
road without permission is within the ambit of ; 
both of clauses 1 and .'J of S. 122 of the Act. But 
the wording of Cl. 1 being more .specific than 


It is for the Magislnitc to decide whether 
the article of food should be destn.ycd 
or should be di-sj)osed of. lie cannot delegate 
this function to the IIe:dlh Olficcr of the 
Municii)ahTy. (Ibid.) 

S. 142 (11 — Meal unht for human 

rnnsumption — Sale — Offence — Proecdnrr. 
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No offence can be committed under S. 142 (1) 
with reference to meat which is a perishable 
article. The only power which the section 
gives to a Municipality is the power to destroy 
fortliwith any article wliieh is of a perishable 
nature, and which in its opinion is diseased, 
unwholesome or unfit for food, drink and 
medicine. Emperor v. Ilaji Aboo. 

21 Cr. L. J. 733: 
58 1. C. 157; 22 Bom. L. R. 889: 
A. I. R. 1921 Bom. 155. 

S. 151 — Essential ingredients of offence — 

Merc disobedience of notice. 

In order to attract the application of section 
l.'Sl it must he proved (i) that a notice has been 
given to the aesused under sub-section (f) and 
(li) that he uses tlic place in question or 
permits it to be used in such a manner as to be 
a nuisance to the neighbourhood or dangerous 
to life, health or property. The mere fact that 
notice in due form was given regarding the 
place on a particular date cannot be conclusive 
evidence of the fact that tliere lias been user of 
the place in such a manner as to amount to 
a nuisance after that date. Lurindaram v. 
Karachi Mnnicipaliiii. 16 Cr. L. J. 255: 

28 I. C. Ill : 8 S. L. R. 238: 
A. I. R. 1914 Sind 103. 

^S. 151 (1), cl. (n) — Storing xvood, what 

is. 

Keeping wood for sale is ‘ storing ’ wood 
within the meaning of S. 1.51, Sub-S. 11), cl. («) 
even if the wood is brought for the purpose of 
the day’s business and is disposed of on that 
very day or the next day, if the wood is kept 
in the place for business purposes. Emperor 
V. Namtbhai Hoji Ahmed. 27 Cr. L. J. 1179 : 

97 I. C. 811 : 28 Bom. L. R. 1070 : 
50 Bom. 760 : A. I. R. 1926 Bom. 546. 

Ss. 151, 48 — Sinmltancotis prosecution 

for failure to obtain licence and prospective carry- 
ing of business without licence — Legality. 

A simultaneous conviction and sentence for fail- 
ure to obtain a licence and for the prospective 
offence of continuing to use the premises without 
a licence thereafter in one and the same trial is 
illegal. The latter offence ought to be the 
subject of a separate prosecution and a separate 
inquiry. Hussein TJaji XJvier v. Emperor. 

•JO p,. T T AAO . 

115 I. C. 307 : 1. R. 1929 Sind 67 : 
23 S. L. R. 125 : A. I. R. 1929 Sind 50. 

S. 155 — Complaint after delay, legality 

of. 

A complaint filed under S. 155 after undue de- 
lay, say after six months from the date of issue of 
notice is bad, even though it be due on account 
of time taken to consider the petitions of the 
accused to the Municipality. Jethanand v. 
Emperor. 30 Cr. L. J. 443 : 

115 I. C. 308 : 1. R. 1929 Sind 68 : 
23 S. L. R. 222 : A. I. R. 1929 Sind 52. 

S. 155 — Daily fine for prospective dis- 
obedience — Previous conviction, necessity of. 

Under S. 155, a Magistrate is not competent to 
impose a eontinuing daily fine without there 
being a previous con\’iction. In the absence of 


I BOMBAY DISTRICT MUNICIPAL ACT (III 
OF 1901). 

a clear statutory enactment empowering a 
Magistrate to do so, he cannot sentence a person 
to pay a fine for a prospective offence, and can 
impose a daily fine only for failure or disobedi- 
ence wliich is proved to have continued for a 
certain period after the date of the first con- 
viction, or after the date of such notice or 
requisition as may be required by the enact- 
ment. Emperor v. Dharala Mangal Jama. 

27 Cr. L. J. 1328 : 
98 I. C. 400 : 28 Bom. L. R. 1040 : 

A. I, R. 1926 Bom. 52^ 

Ss. 155, 159 — Disobedience to directions 

contained in notice — Entry by Municipality — 
Obstruction — Offence. 

Section 159 does not authorise a Municipalit}’’ 
issuing a notice under that section to give any 
direction to the person to whom the notice is 
given to do anything that they may require. 
The notice has to be simply an intimation to 
occupier of the land that the fllunicipality ^yiII 
enter for the purpose mentioned in the section 
at a specified hour on a specified day and the 
power to enter carries with it by necessary 
implication an obligation on the part of the 
occupant to give every reasonable facility to the 
Municipality to enter and not to obstruct. But 
if the occupant does anything to prevent the 
entrance, it cannot be said thac he has disobeyed 
the notice, though his act may amount to 
wrongful restraint or wilful obstruction. 
Emperor v. Purshottam Gopalshel Gandhi. )' 

lCr.L.J. 601:' 
6 Bom. L. R. 538. 

Ss. 155, 161— Prosecution by private 

individual, legality of. 

A prosecution in respect of an act which is an 
offence only under the Bombay Municipal Act 
and not under any other Act can be instituted 
by the Municipality alone and not by a private 
individual. In re : Motilal Amratlal Shah. 

32 Cr. L. J. 280 : 
129 I. C. 342 : 32 Bom. L. R.1502 : 
55 Mad. 89 : 1. R. 1931 Bom. 150. 

A. I. R. 1931 Bom. 141. 

— S. 161 (2) — '‘Such Magistrate,” mean- 
ing of — Order under Section — Revision by High 
Court. 

The Magistrate referred to as ‘such Magis- 
trate’ in the latter part of Sub-S. (2) of S. IGl 
is an inferior Criminal Court, and his orders 
are liable to revision by the High Court. 
Iti re : Dinbai Jijibhoy Khambata. 

20 Cr. L. J. 702 : 
521. C. 670 ; 21 Bom. L. R. 755 : 43 Bom. 864 : 

A. I. R. 1919 All. 175 (1). 

S. 196 — “Conversion of any building,” 

meaning of — Charge of user whether such con- 
version. 

The words “conversion of any building”, in 
Explanation to S. 19G, necessarily imply some 
change in the building itself and do not cover 
a case where the building remains absolutely 
unchanged and the only change is the use or 
occupation to which the building is put. 
Edurji V. Emperor. 16 Cr. L. J. 293 : 

28 I. C. 517 : 17 Bom. L. R. 212 : 

A. I. R. 1915 Bom. 53. 
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BOMBAY DISTRICT POLICE ACT 
(IV OF 1890), S. 3 (e). 

— SlTccl, definition of — “Accessible to 

the public’, meaning of. 

The (Icfinition of “street” iti S. 15, C!. (c) in- 
cludes a plaee accessible to the pnhlic. The 
■words “acecssible to the public,” mean tlial 
any incinbcr of the public as such has access 
to the land : and “by access to” M'otild ordi- 
narily be understood unimpeded entrance 
upon the land. Emperor v. Manilal. 

13 Cr. L. J. 513 : 
15 I. C. 785 : 14 Bom. L. R. 499. 

BOMBAY DISTRICT POLICE ACT 


BOMBAY DISTRICT POLICE ACT (IV OF 
; 1890). 

Vhen the District :\Ia"i.‘-tnitc pa-sc, orders 
j under r. 17 of the Uiiles for li. ensiiir: and 
I eontrollinr; places of pul)Iie entertaininenl 
j framed under S. he is not aelinu as an in- 

: ferior Court within the meaning' of S. i:!.!, 
(’r. P. C., and Hi;:h Court cannot, in revision’, 

' interfere with this or cr. Manuhmmal 
Gianchand v. Einpcrcr. 41 Cr. L. J. 179 : 

185 I. C. 392 : 1940 Kar. 102 : 12 R. S. 170 : 
I A. I. R. 1939 Sind 340. 

I S. 41 — Complaint regarding use of 

j house ns brothel — Frivolous complaint — Compen- 
; sation — Magistrate's ptneer to aicard — Cr. P. C. 


(VII OF 1867). 

S. 33 — Scope of — Temporary struclurcs 

— Offence — Permanent struclurcs — Offence — 
Criminal Procedure Code (Act V of 1S7S), S. 133. 

Per Chandavarkar, J. — S. 33 is intended to deal 
with structures of a temporary character. 
M'iicrc a person appropriates a public thorough- 
fare to bis own purposes by building a pacca 
wall, the appropriation must be held to have 
been intended to be permanent and offence can 
more appropriately be dealt ■witli under S. 133, 
Criminal Procedure Code or under the provi- 
sions of the Indian Penal Code. Per Aston, 
J. — The building of a wall on ground forming 
part of a public street constitutes an offenee 
under S. 33 of the Act. Emperor v. Dcicrao 
jChapaji. 1 Cr. L. J. 328 : 

6 Bom. L. R. 358. 

BOMBAY DISTRICT POLICE ACT 
(IV OF 1890). 

S. 36 (2) (c) — Scope and application of. 

S. 30 (2) (c), is limited to offences committed 
by Police Olliccrs as such. It cannot ai)ply to a 
ciise where the offence committed or rather 
alleged to have been committed, docs not re- 
late to any breach of duty by a Police Olliecr 
as such but which is an offence which may be 
committed by a member of the public. Maho- 
med Ramzan Khan Mahomed v. Emperor. 

41 Cr. L. I. 955 : 
190 I. C. 447 : 1940 Kar. 443 : 13 R. S. 113 : 

A. I. R. 1940 Sind 192. 


j (.let V of ISTS), S. 4, ‘Zr, 0 . 

1 A complaint under S. -tl of the Bombay Dis- 
I trict Police Art, is not the complaint of an 
offence within tlic meaning of .S. -t (o) of the 
j Cr. P. C., consequently the Magistnitc hearing 
j such a coui])laint has no jurisdiction to order 
■ the complainant to jiay compensation under 
I S. 230, Cr. I’. C. Imperaior v. Musammal 
I Khairi. 14 Cr. L. J. 320 : 

I 19 I. C. 1008 : 6 S. L. R. 254. 

I 

j S. 41 — Offence, ingredients of — Brothel, 

, what IS. 

There are two ingredients of an 

offence under S. 41 : (!) The character 

of the house, i.e., the use of the house 
as a common brothel or lodging house or place 
of resort for prostitutes or disorderly persons 
of any deserij)tion ; (2) The nuisance, i.e., the 
annoyance of the respectable inhabitants of the 
vicinity. Nuisance or no nuisance is not an 
element in the delinition of brothel. A brothel 
is a place resorted to by persons of botli sexes 
for the purpose of prostitution, who are 
strangers to the occupancy. If a woman plies 
the trade of a prostitute in her own house that 
docs not make the house a brotlicl. Emperor 
I V. Vcrsimal Bahagiomal. 14 Cr, L. J. 282 : 

19 I. C. 714 : 6 S. L. R. 224, 

S. 41 — Order — Revision — Jurisdiction — 

Judicial inijuirp, effect of. 

An order under H. 41 by a District Magistrate 
is an executive order and not one of an inferior 
Court witli whieli the Higli Court may interfere 
in revision and tlic mere fact that there is an 


S. 39-A — Rule 33 — “Assisting in” signi- 
ficance of— Licence, uccc.ssittj of bp person not 
taking actual part. 

^ In Rule 33 framed under S. 3t)-A the words 
‘assisting in’ refer only to persons taking an 
actual part in the acting or performing whicli 
is prohibited and hence a person who had paid 
money to a party of actors in consideration of a 
])crformancc to be given by them and had the 
lirivilegc of selling tickets and making j)rorit 
out of it, cannot be said to bavc t4>kcn i)art in 
the performance and cannot be convicted for 
not having obUiincd a licence. Gondhali v. 
Emperor. 17 Cr. L. I. 162 : 

33 I. C. 642 : 18 Bom. L. R. 188 : 

A. I. R, 1916 Bom. 260. 

■ S. 39-A — Rules under — Rule 17 — Order 

of District Magistrate under — Interference bp 
High Court in revision. 


inqriiry of a judicial nature before tlic passing 
of the order cannot sullice to give jurisdiction 
to the High Court. Satan v. Emperor. 

23 Cr. L. I. 39 ; 

64 I. C. 663 : 15 S. L. R. 126 : 

A. I. R. 1922 Sind 21. 

Ss. 42, 68 (a ) — Prohibiting poivers of 

the Magistrate, limits of — Po-.cers to prohibit 
circulation throughout District — “ScighbouThnod,’’ 
“Having jurisdiction in amp Ur.cn or village’’, 
“Prohibit in such toxen or village’’ meanings of 
. — Personal presence of Magistrate in toxen or 
\ village, neecssitp for promulgation. 

\ A Disdrict Magistrate is not empowered by an 
I order, under S. 42 jirornulgated only in the 
Taliika headquarters and containing no refer- 
ence to any area, to make imnishablc acts 
done in a villagct wclvc miles away m here the 
District .Magistrate was not present at tlie ; 



175 


ALL INDIA CRIMINAL DIGKST (lUO-J— 1940) 


170 


BOMBAY DISTRICT POLICE ACT (IV OF 
1890). 

time or tlic proelainalion of the order. IVr 
Batclu’lur, J . — A dislanee of twelve miles emmot 
be regarded as either iiciglibourliood or vieiiiily 
as these words iiieliidc only siibtirbs or imme- 
diate siirrmmdiiigs. The words “lan'ini; juris- 
dietioii in any town or village” and “jjrohibil 
in such town or village” in .S. -I'i refer ctpiaHy 
to the Magistrate of the lirsl i-lass and the 
.Magistrate of the Distriet. .S. -12 limits the 
j)rohiljiting powers of the Magistr.-ite. whether 
it be the Magistrate of the Distriet or tin* 
Magistrate of tin- lir.st elass ; in either ease all 
that he may do is to “prohibit in sneh town 
or village”, that is to say, in any town or vil- 
lage whieh is within his jnrisdietion and in 
which, or the neighbourhood of which. lie is 
present. Per Cliainlnvarlcttr. 'I'lie ])relimi- 
nary eondilions essential for tlie exeteise of the 
jurisdiction conferred by S. 12 arc these : 
y/r.st, the jnrisdietion is conferred on the Magis- 
trate of tile District or, in his absi-nee and sJib- 
jeet to his (rwn order, the Magistrate of the 
first class ; .vmmdh/, these imisl iiave jnrisdie- 
tion in the town nr village where the jnrisdii-- 
lion is intended to ojierate : tliinlhi, they must 
be jiresenl in sneh town or village or in the 
neighbonrhood thereof at the time the jnris- 
dii-tion is set in motion. The intention of the 
Legislature ajiiiears to have been that sneh a 
proclamation as is contemplated by the section 
should be issued in sneh a manner as to give 
lull imblieity to its terms on the responsibility 
of the Distriet Magistrate or .Magistrate of the • 
first class who mnst be iiersonally in the place ' 
to .satisfy himself that tliere is necessity for the 
])roelamation. livipcror v. Daltatriiifa Laxntnn 
Barpoldar. 13 Cr. L. J. 430 : 

14 Bom. L. R. 158 ; 14 1. C. 974. 

Ss. 42, 71 — il/ogfv/mh- apprrUnuliup 

breach of jicaec brj music in bell — Solicc proUibHinp 
music, Icgalilu of — Music, kJuiI is — lliiigiug of 
bell, xvliclhcr music. i 

l\ liere apprehending that playing of mnsie in 
tem])le during eertain festival would inflame 
religons animosity and lead to breach of the , 
public [leace, a .’Magistrate issues a notice tinder 
S. 12 forbidding the ])laying of music, the , 
notice is jirima facie legal .and the onns of j 
showing tlnit it is nnlawfnl is on the jiersons ' 
challenging 't. But ti jterson who rings ! 
the temitle bell once ;it the time of making ] 
darsliau, does not jtlay mnsie for ever. Tims 
the mere ringing of bell not being tin oITence 
tinder S. 71, t lie existence of mens rca, is not, 
enough for eonvietion. Emperor v. Hamkrishnn I 
Gopal Bhidc. 39 Cr. L. J. 49S : 

174 I. C. 478 : 40 Bom. L. R. 59 : 
10 R. B. 454 : A. I. R. 1938 Bom. 179. | 

— S. 43 — Di.slrict Magi.slrale, order by, j 

under S. 13 — Bevision — Bcmcdy. ! 

An order passed by a liistrief. Magistrate j 
under S. d:) is an exeentive order anti not. the 
order of an inferior Criminal Cottrl, tintl is not. 
revisable by the High Court, even thongli it 
be ultra vires. The aggrieved (larly has in .sneh 
a ease a remedy under Ss. Di (2) and .at) of the 
Bombay D'strict Police Aet by jieLilion to the 
Commissioner. Dharmibai v. Emperor. 

19 Cr. L. J. 588 ; 
45 I. C. 396 ; 11 S. L. R. 113 : 
A. I. R. 1918 Sind 49. 


BOMBAY DISTRICT POLICE ACT (IV OF 
1890). 

S. 43 — Order of cjcclmenl — J itrisdiclion 

of District Magistrate. 

A District ItlagistniLe cannot, eject any person 
from ]»roperty tinder .S. 42 withonl first taking 
femjiorary possession himself and his order of 
eject men 1 or exclusion can only ojierate for 
tilt* period of his tcmjiorary jiosscssion, 
Dharmibai v. Emperor. 19 Cr. L. J. 588 : 

45 I. C. 396 : 11 S. L. R. 113 : 

A. I. R. 1918 Sind 49. 

S. 44— Order under, by District Magis - ^ 

trede- jtevision — Proper remedy. 

.•\n order made or inirporting to be made by a 
District Magistrate tintler S. -I I is not a judicial 
tirder. 1 1 is an exeentive tinier made by the 
District Magistrate as Head tif the Politic of 
the District, Jind as Mich, it is not tijien to 
revisitin by I lie High Court and the projicr 
rcmeily, for any jicrstm, eonsitlering himself 
aggrieveti by sneh .'in tinier, is to .-tppeal to the 
Exeentive (hivernmt-nt. or, if so advisctl, to 
csfablisli his t laim in ;i Civil Court. Jn re : 
Pandurang Shidrao. 11 Cr. L. J. 705 : 

8 I. C. 747 : 12 Bom. L. R. 1029. 

S. 44 — Eorm of order — Technical errors, 

effect of. 

An tirder tmtier S. 41- mtist relate to eertain 
persons tir jiarties and to an aettial or inteniletl 
oeetirrence. Where an order eomplies with 
this provision, iin error ttf a technical natnrci^' 
in the form of it will not render it invalitl, 
.Ibdul J I amid Hajabidi v. Emperor. 

19 Cr. L. J. 366 : 

44 I, C. 590 : 20 Bom. L. R. 114 : 

A. 1. R. 1917 Bom. 45. 

S. 44 — Proec.ssion — Begulation of, by 

Di.striel Magistrate. 

Section 41 empowers a District .Magistrate to 
regulate a procession, that is to tleeide whether 
a proeessitm shonlti or slionld not be carried. 

If he decides in the allirmalive, his tlceision is 
within the terms of the section. It is also 
competent to him to fix the time and rotite of 
the procession as well as to dircet the jiresenee 
of the iioliee. In re : Pandurang Bhidrao. 

il Cr. L. J. 705 : 

8 I. C. 747 : 12 Bom, L. R. 1029. 

S. 51 — Search of person in public place 

— Legality, 

Bona fide search by Police oHieer of jierson for 
stolen jiroperly in public jilaec is legal aiuK,.^ 
the ])erson searched is not entitled to {lamngos < 
for notification, if the search is legal and 
bona fide. Asundas Ilashmatrai v. Khan Chaud. 

148 I. C. 178 : 6 R. S. 189 : 

A. I. R. 1933 Sind 240. 

S. 48 (1) {a)— Bales under, published 

on .filly lit. Idol, for Ahmedabad — B. 1, if ttllni 
vire.s — Scope of rule — Processions — Nature of 
limilations. 

The rtile.s vmder S. 48 (1) (n), mnst be made 
before the processions arc eontemulated. Police 
must make the rnlc.s with reference to possible 
future events. But the rules as made e.ui only 
regulate the conduct of persons as members of 
assemblies and proecssions. Rule 1 deals oiily 
with the conduct of persons eonstituting 
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procc.ssions. Such persons c.Tnnot go in pro- 
cession along a .street within the Municipal 
limits of Ahmedabad without a pass. The 
actual prohibition under the rule is against 
some action by a person who is at the time a 
member of an asscniblj’ or procession. There- 
fore, there is no objection to the rule on the 
ground that it deals with those who have 
contemplated a procession and not with those 
who have formed a proec,ssion. Tlicrc is no 
prohibition against the forming of an assembly 
and the starting of that assembly into motion 
which would constitute a procession, provided 
that the procession does not proceed along 
streets. Krishnalal Mehia v. Emperor. 

40 Cr. L. J. 889 : 

184 I. C. 203 :41 Bom. L. R. 557 : 

12 R. B. 154 : A. I. R. 1939 Bom. 364. 

Ss. 51 (e), 53 — Jurisdiction of Police 

Officer — Police Officer aiding another officer, 
outside area of jurisdiction, -xliethcr on duty — 
Assault — Offence — Penal Code, S. 333. 

For the purposes of the Act, Police Ofliccrs of 
every grade arc appointed to an entire District 
in which they have to serve and arc to be 
deemed to be on duty in all parts of that 
District. Although a Police Ofliccr may be 
outside the area of his jurisdiction, he is bound 
within the limits of the said District to aid 
another Police OITieer when called on by him 
to do so or to keep order in streets, etc., as 
required under Ss. 51 (c) and 53. Any person 
assaulting a Police Ollicer while he is engaged 
in discharging the duty laid on him as a 
member of tlic Police force is guilty of an 
offence under S. 333, Penal Code. Kliairo v. 
Emperor. 26 Cr. L, J. 1071 : 

88 I. C. 15 : 18 S. L. R. 221 : 

A. I. R. 1925 Sind 280. 

Ss. 51 (1) (b), (f), 80 — Civil Procedure 

Code, S. SO — Police Officer intentionally taking 
doicn torong statements — Assaulting summoned 
person during c.ramination — Suit for damages — 
'Acting under colour of duty’ — ‘Acting in the 
discharge of duty.’ 

^Vhcrc an Investigating Police OlTtcer reduces 
the statement of a witness to writing, his act is 
one under colour or in excess of a duly imposed 
or an authority conferred on him by S. 51 (1 ), 
cl. (6), whether he acts bona fide or otherwise, 
and even deliberately takes down the state- 
ment of such witnesses incorrectly. AVhcrc a 
Police Sub-Inspector in the course of an investi- 
gation into a cognisable offence summoned a 
])crson and questioned him with regard to the 
ofTcncc, and in the course of his examination, 
committed various acts of batterj' and assault on 
him and, at the instance of the Sub-Inspector, 
another Police Ollicer also assaulted him : Held, 
that tlie defendants were acting in the discharge 
of the duty imposed and authority conferred 
on them by S. 51 (1), cl. (6), when they sum- 
moned the person and questioned him in regard 
to the offence ; but that the alleged assault and 
battery could not be said to have been com- 
mitted by them under colour or in excess of 
such duty or anthority ; consequently, that an 
action for damages against the Police Ofliccrs 
for damages for a-^sault and battery was main- 
tainable without notice under either S. 80 (4) 
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of tile Act or S. 80 of the Civil Procedure Code. 
Harayan Ilari v. Ycshxeant Itnoji. " 

30 Cr. L. J. 278 : 
114 I. C. 246 : 30 Bom. L. R. 1018 : 
52 Bom. 832 : I. R. 1929 Bom. 198 : 

A. I. R. 1928 Bom. 352. 

S. 53 (1) (a), (b) — Traffic regulation and 

control — ‘Control,’ what is — Poxver of Police, 
ordering persons not to proceed along particular 
route — Disobedience — Iliol — Offence — Penal Code, 
S. 153. 

Although under ordinary circumstances a 
Police Oiriccr has no power to stop a person 
from proceeding along a particular street, he 
has power to give such an order where it is 
necessary for the control of tr.alTic or for keep- 
ing order in the streets. Tlic word ‘control’ 
convc 5 's the idea of hindering or checking a 
person in doing something. Where the direc- 
tions given by the Police OlTicers to a procession 
not to proceed straight due to fear of communal 
trouble but to take different route are in the 
circumstances of the case within the powers 
conferred on them by els. {a) and (b), Sub-S. (1) 
of S. 53, the accused would be guilty of an 
offence under S. 153 of the Penal Code, if they 
fail to comply with those directions and there 
is consequently a fight resulting in injuries. 
Gulani Kadar v. Emperor. 29 Cr. L. J. 489 : 

109 I. C. 217 : 30 Bom. L. R. 367 : 
10 A. I. Cr. R. 204 ; A. I. R. 1928 Bom. 156. 

Ss. 57, 58 — Finder, rights of— Production 

of property on police requisition — Rights, as finder 
not icaivcd— Order to vest property in Government, 
propriety of. 

Where the finder of property though _ he 
hands it over to the Police on being so required 
docs not waive his rights ns finder, the Magis- 
trate ought not, under S. 58 (2) order the 

property to vest in Government. In re : AH Mia. 

13 Cr.L.J. 503 : 
14 Bom. L. R. 304 : 15 I. C. 647. 

S. 61-A — Bombay Government Notifica- 
tion No. 7S1 of 1919, effect of— Street vesting in 
Municipality. 

The mere fact that lands used ns streets vest 
for the time being in a Slunicipality as trustees 
under the Municipal Act, docs not prevent the 
lands being included within the limits of a town 
‘for the purposes of Land Revenue Administ- 
ration’ within the meaning of Bombay Govern- 
ment Notification No. 781 of 1919. 

By virtue of the said Notific.ation, S. Cl-A of 
the Bombay District Police Act has been 
extended to the streets of Borsad. Chunilal 
Jlargovan v. Emperor. 27 Cr. L. J. 1148 : 

97 I. C. 668 : 28 Bom. L. R. 1023 : 

A. I. R. 1927 Bom. 67. 

S. 61-A — Conviction under question of 

oxenership, if material. 

Per Madgavkar, .1.— The question wether the 
ownership of any lands within the limits of the 
Land Revenue Administration vest in any par- 
ticular person or a corporation is irrelevant for 
the purposc-s of a conviction under S. Cl-A. 
Chunilal Hargovan v. Emperor. 

27 Cr. L.J. 1148: 
97 I, C. 668 : 28 Bom. L. R. 1023 : 

A. I. R. 1927 Bom. 67. 
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S. 61, cl. (a) — Driving vehicle roilhonl 

light — "Lawful excuse” tmexpccted detention till 
dark, whether lawftd excuse. 

Per Fawcett, J. — The word ‘lawful’ as used 
with the word ‘excuse’ in el. (a) of S. G1 of the 
Bombay District Police Act, conveys the idea 
that the exeuse is (a) reasonable and (b) not 
opposed to any law or principle of law. The 
fact that a lamp or lantern can be carried on 
in a vehicle so as to be lit when required, is 
an important factor to be taken into considera- 
tion in considering whether an excuse is reason- 
able. The mere excuse, therefore, that the 
accused was unexpeetedly kept out till dark is 
not in the absence of exceptional circumstances, 
a reasonable one. Per Shah, J. — ^^Vhat is a 
lawful excuse is a question which has to be 
determined on the facts and circumstance of 
of each case. Emperor v. Bhangda Fakira. 

27 Cr. L. J. 1182 : 
97 I. C. 814 : 28 Bom. L. R. 1061 : 

A. I. R. 1926 Bom. 530. 

S. 61, cl. (a) — Driving vehicle without 

lights after sunset — Ignorance of law, whether 
‘ lawful excuse ’. 

The fact that having regard to the local condi- 
tions, many bullock carts conic within the area 
of a town from villages, that the villagers are 
ignorant people who do not know the law and 
often bring no lights with them and that such 
a state of things has been going on for a long 
time without inconvenience to the public is no 
defence to a charge for having driven a vehicle 
without lights as required by S. Gl, cl. (a). 
Mere ignorance of law is not a ‘ lawful excuse ’ 
within the meaning of the section. Emperor 
V. Chhiiia Dhuriya. 27 Cr. L. J. 1216 : 

97 I. C. 976 : 28 Bom. L. R. 1058. 

. S. 61 (b) — Vehicle, bicycle. 

>■ A bicycle is a A^ehicle within the meaning of 
•the words as used in clause (6) of S. Gl 
, and it is a vehicle “ driven ” by tlie man who 
rides it. Emperor v. Kikabhai Jianchhoddas. 

18 Cr. L. J, 690 : 
40 I. C. 289 ; 19 Bom. L. R. 349 : 
41 Bom. 464 : A. I. R. 1917 Pat. 339. 

S. 61 (f). 

No enrcoachment on public liighwaj'^ for aay 
length of time can be legalized. 

32 Cr. L. J. 1163 : 
134 I. C. 363 : 33 Bom. L. R. 663 : 
I. R. 1931 Bom. 475 : A. I. R. 1931 Bom. 326. 

S. 61, cl. (f) — Offence of causing obstruc- 
tion to public street — Licence of Municipality, 
whether good defence. 

• Authorisation by a Municipality to use a por- 
tion of a public street for the purpose of expos- 
ing logs of timber for sale does not exempt a 
person from liability to be prosecuted under 
S. Gl, cl. (’/) for causing obstruction in a public 
-street. Emperor v. Vishvanath Nana Karpe. 

27 Cr. L. J. 1160 : 
97 I. C. 744 ; 28 Bom. L. R. 1033 : 
50 Bom. 674 : A. I. R. 1926 Bom. 535. 

S. 61 (o)- — Wilfully and indecently 

exposing person — Offence. 

■ A fakir frequenting public places in a town 
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in a state of nudity is guilty of an offence under 
S. Gl (o). Emperor v. Maula Baba F'akir. 

19 Cr. L. J. 108 : 
43 1. C. 332 : 19 Bom. L. R. 907 : 

A. I. R. 1918 Cal. 94. 

S. 62 — Extension of Prevention of 

Cruelly to Animals Act, 1890, S. 1 (2), to certain 
district, effect of. 

The mere extension of the Prevention of 
Cruelty to Animals ^Act, under S. 1 (2) of 
the Act by the Bombay Government to a 
certain district does not by itself operate to 
repeal S. G2, Police Act, within that district. 
Emperor v, Bhagwan Krishna. 

22 Cr. L. J. 696 : 
63 I. C. 824 : 22 Bom. L. R. 892 : 

45 Bom. 203. 

■ Ss. 63 (b), 80 (3) — Vexaiiously seizing 

property — “ Seizure,” meaning of — Limitation, 
Accused, a Police Ollicer, seized certain pro- 
perty belonging to the complainant and the 
property . continued in the custody of the 
Police before it was restored to the complain- 
ant. The latter filed a complaint against the 
accused charging him under S. G3 (6) with vexa- 
tiously and unneeessarily seizing his property. 
The complaint was filed within six months of 
the restoration of the property to the com- 
plainant but more than six months after the 
date of seizure of the property : Held, that 
the act complained of was the whole act of 
seizure by the police, which must be taken to 
have been a continuous act so long as the 
seizure by the police was maintained, and that, 
therefore, the prosecution was not barred under 
S. 80 (3). Madhav Ganpatprasad v. Majid Khan 
Alifkhan. 18 Cr. L. J. 914 : 

42 I. C; 146 : 19 Bom. L. R. 677 : 
41 Bom. 737 : A. I. R. 1917 Bom. 219. 

S. 80 (3 ) — Scope of. 

S. 80 (3), covers a prosecution instituted by 
the Crowm. Emperor v. Abdulla Khan. 

33 Cr. L. J. 298 ; 
136 I. C. 513 : 25 S. L. R. 395 : 
I. R. 1932 Sind 33 ; A. I. R. 1932 Sind 28. 

S. 80 (3) — Protection, nature of. 

The act for which , protection is given by S. SO 
(3) must be an act ivhich appears to be done in 
the lawful discharge of a duty. Emperor v. 
Abdulla 'Khan. 33 Cr. L. J. 298 : 

136 I. C. 513 : 25 S. L. R. 395 : 
I. R. 1932 Sind 33 : A. I. R. 1932 Sind 28. 

S. 80 (3) — Act, meaning of. 

The word ‘act’ in S. 80 (3) should be taken as 
including omissions also. Emperor v. Abdulla 
Khan. 33 Cr. L. J. 298 : 

136 I. C. 513 : 25 S. L. R. 395 : 
I. R. 1932 Sind 33 : A. I. R. 1932 Sind 28. 

S. 51— <S'ca?c/i by Police Officer of person 

in public place of stolen property — Legality of — 
Search in a legal way — Mortification due to being 
searched — Damages, if can be awarded — Criminal 
Procedure Code {Act V of 1898), Ss. 4 (1), 165 — 
Investigation, meaning of — Recording of reasons 
prior to search — Propriety of — Ciml Procedure 
Code (Act V of 1908), S. 80 {4)— Notice— Require- 
ments, substantial compliance — Limitation Act 
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(IX of 190S), S, 15 — ‘E.rprcrsly excluded,’ nicaii- 
inff and significance of._ 

Vviiere in a street and in a place of public 
resort, a person lias apparent possession of | 
IcLlcrs which a Police Olliccr honestly and in i 
"ood failli suspects to he stolen property, the j 
Police Ollieer is empowered by S. .'ll. Cl. :5, i 
Bombay District Police Act, to search for the | 
same. Althouf'h it is very mortifying for him | 
to be searched in the public street and also very I 
mortifying for him that tlic police approached | 
his house, and rumour got about that his house j 
Is going to be searched, he cannot be held to 
have suffered any damage or loss which will be 
recognized In’ the law if the Police Olliccr 
has acted legally and with honn fides. An 

investigation includes all the proceedings i 
under t lie Cr. P. C. for the collection of evi- j 
donee, conducted inter alia by a Police OITiccr. 


offence of possessing apparatus for manufactur- 
ing such liquor, arc quite di'-finct olTcnccs for 
which separate sentences can be passed. 
Emperor v. Pandu Avachit Phil. 

29 Cr. L. J. 412 : 
108 I. C. 512 : 30 Bom. L. R. 378 : 
52 Bom. 277 : 10 A. I. Cr. R. 114 ; 

A. I. R. 1928 Bom. 141. 

BOIMBAY GAMBLING ACT (IV OF 
1887). 

S. 4 — Scope of. 

Conviction under S. 4 — Owner or keeper must 
in some way derive profit from use of instru- 
ments of gaming or of the house. Ismail Varyo 
V. Emperor. 36 Cr. L. J. 204 : 

152 I. C. 400 : 28 S. L. R. 81 : 7 R. S. 95 : 

A. I. R. 1934 Sind 129. 


Vlierc a Police OITiccr decides to make a 
search, tiic reasons in writing referred to in 
S. iri."!, Cr. P. C., can bo recorded at any time 
or in any place prior to the actual search. 

S. 80 (4), Civil Procedure Code, does not speci- 
fically require that the notice should bear any 
particular heading or refer to any particular 
act. Even if it is assumed. that this is intended, 
where all the c.vpress requirements of the law 
so far as the ingredients of the notices arc con- 
cerned were complied with, there is a substan- 
tial compliance Avith the requirements of the 
law and that substantial complianee which con- 
sists of a coinjiliance with all tlie express re- 
quirements of the law is a sufficient compliance. 

Under S. 13, Limitation Act, “expre.ssly ex- 
cluded” means excluded by express words. 
Ilrxacliand Fatchchand v. Karachi Mtinicipalilij 
(2), followed, [ibid.] Asandas Hashmatrai v. 
Khan Chand. 

148 I. C. 178 : 6 R. S. 189 : 
A. I. R. 1933 Sind 240. 

BOMB.AY (DISTRICT) TOBACCO ACT 
(II OF 1933), S. 17, 

Licence for tcliolcsalc sale of tobacco — 

Sale either pcr.wnallij or through agents. 


Ss. 4, 5, 7 — Common gaming house — 

Place ‘kept' or ‘used,’ ns. 

In order to establish an offence of “keeping” 
a common gaming house, it is necessary to show 
that the person charged with that offence is 
the owner, or occupier or a jicrson “having the 
use” of the place alleged to be kept as a com- 
mon gaming house. It is not sufficient to show 
merely that he used it for the purpose of gaming 
there. Emperor v. Il'n/m Mttsaji. 

2 Cr. L. J. 26 : 

7 Bom. L. R. 16 : 1. L. R. 29 Bom. 262. 

Ss. “4, 5,” 7 — Common gaming house 

— Place “krill'’ or “used" as — Presumption — 
Proof. 

A building was ordinarily used as a Jamat- 
khana. It was accessible to all such member.s 
of a certain community as had no place to live 
in and were too ])oor to afford tlie rent of a 
room elsewhere. It Avas frequented by gamblers 
and others and instruments of gaming Avcrc 
found there at the time of search : Held, that 
it could be presumed, unless the contrary Avas 
shown, that this place Avas “used” as a common 
gaming house. But there Avas no j)resumption 
that it Avas “kept” by any person as a common 
gaming house. Emperor A’. Jnsuhnlli/. 

2 Cr. L. J. 252 : 

7 Bom. L. R. 333 : 1. L. R. 1929 Bom. 386. 


A grantee of a licence for the privilege of sell- 
ing tobacco Avholcsalc, Avilhin particular 
area, can sell tobacco AA-holc.safc per- 
sonally or through ' agents and scr\’anls 
at any place Avilhin that area and can conduct 
his business by means of traA’clling agents. It 
is not necessary for the agent to haA’c a license 
for liaAvking though his procedure Avould come 
AA'ithin the definition of ‘liaAvking,’ since the 
licence for AA'holcsalc sale is AA'iilc enough to 
(■over Avholc'-alc liaAvking. Emperor \\ lUiburao 
.tppa Liiigni/al. 39 Cr. L. J. SS : 

172 I. C. 160 : 39 Bom. L. R. 832 : 

10 R. B. 251 : I. L. R. (1937) Bom. 931 : 

A. I. R. 1937 Bom. 480. 

BOMB.AY E.NCISE ACT (V OF 1878), 
S. 43, CIs. (a) (f). 

/’(KArtv-fon of itlirit liquor and apparatus 

for manufiirturing liquor, •.chether iiistiuct 
offenres. 

The offence of possessing illicit liquor and the 


S. 6 — Complaint under — Xnturc of — 

Right of accused to call for it at trial — Evidence 
Act, S. 125. 

Per Pratt, J. C. {Fuxccett, A. J. C. dissenting ) — 
A complaint under S. 0 stands on the same foot- 
ing as a first information of a cognizable offence 
recorded under S. 154, Cr. P. C., or complaint of 
a non-cognizablc offence under S. 200, Cr. P. C., 
and although it is not a necessary part of the 
CA’idcncc for the prosecution, yet it is cA'idcncc 
and the accused haA’C a right to c;dl for it, and 
if the AA’arnmts arc challenged, their i)roduelion 
AA’ould be ncccssiiry. .S. V25 rests upon public 
policy and it protects the name of a spy or 
secret informant, not the nature of the informa- 
tion and it has no application Avhatcvcr to an 
informant Avhn lays a sAvorn inform.alion and 
i thereby initiates erijuinal proceedings. Per 
I Faxcreft, .4. J. C . — Tlie Bombay Act requires the 
complaint to he on oath merely as an additional 
guarantee of the truth of the coniiilaint. It is 
not intended to imply th.at the eomjilaint is a 
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document on which proceedings against any 
persons that may be arrested under the warrant 
are based. These proceedings are based on the 
fact of the arrest of the accused and their pro- 
duction before the Magistrate and not on the 
complaint which is merely the basis of the 
warrant which leads to their arrest. The rule 
stated in S. 125, Evidence Act, is clearly appli- 
cable and appropriate in -regard to gambling 
cases and, therefore, a Magistrate is perfectly 
right in refusing to order the production of the 
complaint under S. G of the Bombay Act (IV of 
1887). Liladliar Umcrscv. Emperor. 

16 Cr. L. J. 447 : 

29 I. C. 79 : 8 S. L. R. 309 : 

A. I. R. 1914 Sind 45. 

Ss. 6, 7 — Validity of warrant disputed — 

Proof. 

Before any presumptions of guilt can be 
drawn against the accused under S. 7, it 
is incumbent on the trying Magistrate to be 
satisfied that the warrant issued by the Police 
Officer under S. 6 was a valid one. Where the 
Magistrate had merely referred to an uncertifi- 
ed copy of the statement made by the informer 
without calling for further proof : Held, that he 
had no sufficient materials to hold that the 
warrant was a valid one. Crown v. Seju. 

9Cr. L.J. 267: 

1 S. L. R. 27. 

^Ss. 6, 7, 10 — Power of Magistrate to exa- 
mine as witness persons cliallaned by Police as 
accused persons under Gambling Act — Special 
procedure. 

A Magistrate has power to examine as wit- 
nesses persons arrested and brought before him 
under S. 6 (6). The whole procedure of 
the Gambling Act being a special procedure 
overrides the general law of procedure enacted 
in section 342, Criminal Procedure Code, and 
whenever it is inconsistent with it. Liladliar 
Umerse v. Emperor. 16 Cr. L. J. 447 : 

29 I. C. 79 : 8 S. L. R. 309 : 

A. I. R. 1914 Sind 45. 

S. 7. 

Hindu gambling on satam day — Local custom — 
Non-admission of non-Hindus — Presumption 
under S. 7 held rebutted. Babidalv. Emperor. 

34 Cr. L. J. 356 ; 

142 I. C. 522 (1) : 27 S. L. R. 32 : 

I. R. (1933) Sind 102 (2) : 

A. I. R. 1933 Sind 42. 

S. 7. 

Warrant issued to Head Constable as “ Officia- 
ing Sub-Inspector,” is defective. No presump- 
tion under S. 7 arises. Ismail Varyo v. Emperor. 

36 Cr. L. J. 204 : 

152 1. C. 400 : 28 S. L. R. 81 : 

3 R. S. 95 : A. I. R. 1934 Sind 129. 

Ss. 12, 4 — ^Machwa — Gambling in a 

machwa hired by accused in the harbour. 

Gambling in a machwa (boat) which is charter- 
ed by the accused and used by them for the, 
purpose, in the Bombay harbour, cannot be 
said to be gambling in a public place, street, or 
thoroughfare, within the meaning of S. 12 of- 
the Bombay Gambling Act. Emperor v. 
Jusubally. 2 Cr. L. J. 252 : 

7 Bom. L. R. 333 : 1. L. R. 29 Bom. 386. 


BOMBAY HIGH COURT RULES. 

S. 6 — Enquiry by the Magistrate — Money 

found on the person of accused, confiscation of. 

S. 6 does not make it obligatory on the Magis- 
trate to make any enquiry before issuing a 
warrant. The section does not require that the 
informant should have personal knowledge 
about the gambling. It is sufficient if he testi- 
fies to a reasonable suspicion that a house, room 
or place is used as a common gaming house. 
Where the accused are convicted, the Magis- 
trate cannot order the money found on their 
person to be confiscated, imperator v. Hiro. 

8 Cr. L. J. 182 : 

1 S. L. R. 64. 

Ss. 6 and 7 — Warrant — Further enquiry 

by Magistrate — Practice — Warrant and complaint 
— Production of. 

The presumptions under S. 7 will not arise 
unless it is shown that the w'arrant is issued 
under the provisions of S. 6, and therefore in 
every case it is necesrary that the Magistrate 
should exhibit and bring on the record the 
complaint on oath and the w'arrant. Where a 
complaint has been made to a Magistrate, S. 6 
does not make it obligatory on him to make 
any further enquiry before issuing a “warrant 
if he thinks it unnecessary to do so.” Imperator 
V. Paman 8 Cr. L. J. 185 : 

1 S. L, R. 67. 

BOMBAY HIGH COURT RULES 
(APPELLATE SIDE). 

R. 10. 

R. 10 of the Appellate Side Rules, Bombay 
High Court, made under the Letters Patent, is 
not ultra vires. In re : Philip N. Godinho. 

148 I. C. 664 : 36 Bom. L. R. 1 : 

58 Bom. 456 : 6 R. B. 312 (F. B.) ; 

A. I. R. 1934 Bom. 70. 

^R. 865 — ‘ Given in charge to the Jury ’ 

mcaniny and stgnificance of. 

The expression “ given in charge to the Jury ” 
is used in r. 865 of the Bombay High Court 
Rules in a technical sense. Even if the pri- 
soners were given in charge to a common jury, 
r. 865 will not operate as a bar to the trial of 
the prisoners by a special jury upon the altered 
charge. The question w’hether the prisoners 
have been given in charge to a jury must be 
determined by reference to the form of the oath 
administered and the procedure followed there- 
after. But where after the Clerk of the Court 
calls the prisoner to the Bar and makes the 
following statement : “ Members of the jury, the 
prisoner stands indicted for that he, on the 
(stating the substance of the offences charged in 
the indictment). To this indictment he has 
pleaded not guilty and it is your charge to say, 
having Heard the evidence whether he is guilty 
or not ”, the prisoner is said to have been given 
in charge to the jury. But where the substance 
of the offence charged in the indictment has not 
been stated to the jury and except the fact that 
the jury is sworn and allowed to be challenged 
with a view to their trying the prisoners in due 
turn, nothing has been done to w’arrant the 
supposition that the prisoners have been given 
in charge to the jury, the trial shall take place 
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BOMBAY LAND KE\^NUE CODE (ACT V , 
OF 1879). 

on the altered charpe with a spceial jury. 
Emperor v. Yeshvant Vil/iu. 

38 Cr. L. J. 850 (b) : 
170 1. C. 153 : 39 Bom. L. R. 355 : 

I. L. R. 1937 Bom. 369 ; 10 R. B. 49 ; 

A. I. R. 1937 Bom. 260. 

^R. 10 — Whether ultra vires — Crnninal 

Froecdurc Code {Act V of 1898), S. -i (r) — Pleader, 
meaning of — Advocate on Appellate Side, if Pleader 
— Whether can appear in High Court Sessions. 

V.; Rule 10 of the Appellate Side Rules, Bombay 
iligh Court, made under the Letters Patent, is 
not ultra vires. 

Advocates on the Appellate Side do not come 
within the definition of “ Pleader ” as defined 
in the Criminal Procedure Code for the puqjoscs 
of the Sessions Court, because they are not 
authorised by law for the time being in force to 
practise in that Court. Consequently, thej’’ have 
no authority to prcctisc in the Sessions Side of 
the High Court. In re : Philip v. Godinho. 

36 Bom. L. R. 1. : 6 R. B. 312 : 
58 Bom. 456 : 148 I. C. 664 (F. B.) : 

A. I. R. 1934 Bom. 70. 

BOMBAY JAIL MANUAL, PART I. 

^R. 387 (c) — Administrative rules for 

guidance of Jail Authorities — Conflict between rules 
and order of Court — Procedure. 

Tlie niles of the Bombay Jail Manual are admi- 
nistr.ative rules for the guidance of the Jail 
olTicials ; and it is for the Jailer to keep in safe 
custody a prisoner consigned to his care under 
the lawful order of the Court, and where any 
conflict occurs between an order of the Court 
and administrative rules, the order of the Court 
should be sent to the High Court through proper 
channels for consideration and modification, if 
need be. Emperor v. Kadu. 37 Cr. L. J. 1003 : 

164 I. C. 576 : 29 S. L. R. 353 : 
9 R. S. 49 : A. I. R. 1936 Sind 125. 

BOMBAY LAND REVENUE CODE 
(ACT V OF 1879). 

Ss. 40, 214, r. 93 — Beserved trees growing 

after settlement, mvnership of. 

There is nothing in the language of S. 40 to 
show that all future growths of rcser\’ed trees 
would belong to the Government. The plain 
and natural meaning of rule 9!J of the rules 
framed under S. 214 is that the existing 
reserved trees belong to the Government and 
that all future growths belong to the occupant. , 
Emperor v. Yellappa Bamangowda. 

21 Cr. L. J. 716 : 
58 1. C. 60 : 22 Bom. L. R. 884 ; 

. A. I. R. 1921 Bom. 435. 

Ss. 102, 103, lot — Land Breenuc Buies, 

Br. IT, IS — Survey Settlement, condition for intro- 
duction of — Notice of introduction — Bevision of 
rates — Fresh notification, necessity of. 

When the introduction of a Sun-ey Settlement 
is legal, the mere fact that certain formalities 
whicii were required to be obscr\'cd under a 
Government resolution were not observed, would 
not nullify the validity of the introduction of 
Scttlmcnl! 


BOMBAY LOCAL BO.ARDS ACT (\T OF 
1923). 

Tlie necessity of a fresh sanction and a fresh 
notification under r. 18 of the Land Revenue 
Rules in the event of Government raising the 
rates proposed by the Settlement Oflicer is not 
prescribed by any section of the Land Revenue 
Code or by any rules made thereunder and even 
if a notification inviting objections be presumed 
to have been given, it would not nullify the 
effect of that introduction of the Survey Settle- 
ment under S. 102, completed by the sanction 
accorded by the Government and the notific.a- 
lion under r. IS. Moreshwar Janardan Gogatc v. 
Emperor. 30 Cr. L. J. 353 ; 

114 I. C. 854 : 30 Bom. L. R. 1255 : 
I. R. 1929 Bom. 262 : A. I. R. 1928 Bom. 497. 

S. 189 — Applicability to summary and 

formal enquiry. 

S. 189 would apply as much to an enquiry 
relating to the Record of Rights under Cliap. 
10-A as to a summary’ or formal enquiry within 
the provisions of S. IDO. Assudomal Bamdas 
V. Jhamandas Hotchand Matli. 

41Cr.L.J. 861: 
190 I. C. 222 : 1940 Kar. 435 : 13 R. S. 73 : 

A. I, R. 1940 Sind 100. 

Buies under — Buies 103 {!) and 40, 

breach of. 

Where a person removed stone from the earth 
for making line without permission of the 
Revenue Authorities and was convicted under 
rs. 103 (1) and 40 of the Land Revenue Code : 
Held, reversing the conviction that r. 40 was 
permissive and merely conferred certai n privi- 
leges on persons obtaining permission under it 
and that failure to apply for such permission 
did not amount to a breach of the rule. Crown 
V. Mangho. 9 Cr. L. J. 258 . 

1 S. L. R. 16. 

S. 142 — Fne under. 

A conviction under the Penal Code stands on a 
difTcrent footing from a fine imposed under the 
Land Revenue Code. Basoolbux Gazi v. 
Emperor. 35 Cr. L. I. 26 : 

146 I. C. 407 : 6 R. S. 63 : 
A. I. R. 1933 Sind 276. 

BOMBAY LOCAL BOARDS ACT (VI 
OF 1923). 

S. 4 (3) — “Notified area” under Bombay 

District Municipal Act whether ‘municipal district’ 
— levy of octroi on goods imported in notified 
area xoithin district. 

There is a distinction between a municipal dis- 
trict and a notified area under Bombay District 
Municipal Act. When the Bombay Local 
Boards Act, in S. 4 (3), refers to a municipal 
district, it docs not include a notified area. The 
District Local Boards can, therefore, if duly 
empowered by its rules and by-laws levy octroi 
on goods imported into a notified area within 
the limit of its district. Moheddin Baxeasnheb 
Thul.ur V. Emperor. 40 Cr. L. J. 522, 

180 I. C. 940 : 41 Bom. L. R. 93 : 
11 R. B. 318 : A. I. R. 1939 Bom. 97 : 



187 


ALL INDIA CRIMINAL DIGEST (1904—194-0) 


188 


BOMBAY LOCiU. BOARDS ACT (VI OF 
1923). 

S. 102 — Interpretation of. 

S. 102 does not say that the rules, when sanc- 
tioned, are to have the force of law, and, it can- 
not have been the intention of the legislature 
to give legal effect in this way to rules not 
covered by tlie provisions of the Act. Dcma 
Mahaclu Amherkar v. Emperor. 38 Cr. L. J. 37. 

165 I. C. 637 : 38 Bom. L. R. 790 : 
9 R. E. 159 : A. I. R. 1936 Bom. 376. 

S. 135 — Officer of Board delivering false 

hill — Prosecution — Protection of S. 13G. 

An officer of the Board delivering a false bill 
deliberately is not acting or purporting to act 
in pursuance of the Act. If, therefore, he is 
prosecuted under s. 420, I. P. C., he is not pro- 
tected by S. 130, Bombay Local Boards Act. 
181 I. C. 317 (2), distinguislicd. R. K. Naik v. 
Emperor. 41 Cr. L. J. 256 : 

186 I. C. 133 : 41 Bom. L. R. 1227 : 
I. L. R. 1940 Bom. 29: 12 R B. 316 : 

A. I. R. 1940 Bom. 35. 

S. 136 — Protection clauses in Act, pro- 
priety. 

The protection clauses which arc so commonly 
inserted in Acts conferring jiowcrs on public 
au.diorities or their officers are never intended 
to protect a dislionest rascal from the conse- 
quences of his rascality. They are only intend- 
ed to protect people who from excess of zeal or 
negligence or other cause e.xceed their powers. ■ 

R. K. Naik v. Emperor. 41 Cr. L. J. 256 : 

186 I. C. 133 : 41 Bom. L. R. 1227 : 

I. L. R. 1940 Bom. 29 : 12 R. B. 316 : 

A. I. R. 1940 Bom. 35. 

S. 136 (2) as amended by Act XIH 

of 1935 — Sub-overseer under Local Board pre- 
paring false hills of work done and overcharging 
Board in course of duly — Prosecution after lapse 
of three months — Propriety of. 

An overseer under a Local Board had, as part 
of his duty, taking of measurements of repairs 
and other work done and preparing bills in res- 
pect thereof. He prepared false bills and over- 
charged the Board : Held, that tlic facts alleg- 
ed to constitute a criminal offence M ere acts 
done by him, or purported to have been done 
by him, in pursuance of the Local Boards Act, 
and whether they were honajidc or otherwise, 
he had no concern with these inaccuracies and 
intricacies. S. 130 (2), afforded him immunity 
from prosecution after a lapse of three months 
from the date of the act complained of. 
Tarachand Pribhdas v. Emperor. 39 Cr. L. J. 668: 
175 I. C. 834 : 11 R. S. 7 : 32 S. L. R. 622 : 

A. I. R. 1938 Sind 116. 

: S. 136 (2) as amended by Act XIII of 

1935 — ApplicahUliy — President and servant of 
Taluka Board charged with offences under S. 120-B, 
read with S. 406 or S. 409, Penal Code, and S. 406 
or S. 409 and S. 477-A, read with S. 109, Penal 
Code — Notice not given as required hy S. 136 (2 ) — 
Proseeution more than three months after offence — 

S. 136 (2), if applies — Good faith — question of. 

Per Davis, J. C. and Mehta, A. J. C. (Riip- 
chand, A. J. C., contra) — S. 136 (2), as amended 
by Act XIII of 1935, applies only to acts done 
by protected persons in discharge of their 


BOMBAY MOTOR VEHICLES ACT (II OF 
1904). 

public duties towards the public. Tiic Presi- 
dent of a Taluka Local Board in his capacity as 
President, and the servant of the Board M'cre 
charged M’ith conspiring with a contractor to 
commit criminal breach of trust (S. 120-B with 
S. 400 or s. 409, Penal Code); and with the 
commi.ssion of criminal breach of trust and 
falsification of accounts (S. 400 or 409 and 
S. 477-A read Math S. 109 (abetment) of the 
Penal Code). Notice required by Sub-S. 2 of 
S. 130 M-as not served on the accused and the 
proceedings M^cre commenced more than three 
months of the acts complained of : Held, that 
the provisions of S. 130 (2), applied to the 
offences M’ith M’hich the applicants M’crc charged. 
Nuralhaqshah v. Emperor. 

38 Cr. L. J. 723 (F. B.) : 

I 169 I. C. 274 ; 9 R. S. 257 (F. B.) : 

A. I. R. 1937 Sind 129. 

S. 136 (2) — Public and private prosecu- 
tions. 

Per Davis, J. C . — A distinction between public 
and private prosecutions cannot be found in 
S. 130 (2). Nuralhaqshah v. Emperor. 

38 Cr. L. J. 723 (F. B.) : 
169 I. C. 274 : 9 R. S. 257 (F. B.) : 

A. I. R. 1937 Sind 129. 

S. 136 (2) — As amended hy Act XIII of- 

1935 — Retrospective effect. 

Section 180 has retrospective effect. Nuralhaq-_ 
shah V. Emperor. 38 Cr. L. J. 723 : 

169 I. C. 274 9 R .S. 257 (F. B.) : 

A. I. R. 1937 Sind 129. 

BOMBAY MOTOR VEHICLES ACT 
(II OF 1904). 

S. 2 — Motor-car — Reckless or negligent . 

driving. 

The accused, who M’as driving his OMm motor- • 
car, attempted to pass a victoria M’hich M'as a ■ 
little ahead of him on the left, but as he M’as 
doing so tlic driver of tiie victoria turned it 
suddenly to the left with the result that it 
collided with the motor-car. The accused M’as, 
on these facts, convicted of driving his motor- 
car negligently and recklessly : Held, that tlie 
victoria driver M'as not .iustified in so suddenly ' 
changing his course back to the left, and there- 
fore, the accused could not be said to have been 
negligent or reckless in driving his motor-car. 

In re : Jehangir. 

12 Cr. L. J. 167 : 

9 I. C. 945 : 13 Bom. L. R. 126. 

S. 2 — Negligent driving — Evidence — Rule 

• of road. 

Per Batchelor, J. — ^The rule of the road is not 
an invariable or inflexible rule, and a deviation 
from it may, upon occasion, be not only justifi- 
able but aetually necessary. Tlie mere passing 
of another vehicle on the left is, no doubt, pri- ' 
marily evidence of negligence, but the inference 
arising from this solitar}’ circumstances may 
be rebutted by the other circumstances appear- • 
ing in the case. In re : Jehangir. 

12 Cr. L. J. 167 : 

9 I. C. 945 : 13 Bom. L. R. 126. 

R. 19 (1) — Scope. 

Rule 19 (1) covers tram car M’hich is station- 
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ary — “Ordinarily'’ mcaiiin;' explained, lim- 
.peror v. jy. jM. Jiibbum. 

34 Cr. L. J. S6S (1) : 
; 144 I. C. 923 (1) : 35 Bom. L. R. 4S3 : 

: 6 R. B. 24 ; A. I. R. 1933 Bom. 229 : 

BOMBAY MUNICIPAL ACT [III OF 
1888], 

S. 3, cl. (w) — Sired — Pas'i,igc Lrpl open 

having Imnses on both sides of ii. 

. The owner of a large i)iece of land di%‘idcd it 
V. into .several small building sites which were sold 
to different j)crsons. These sites were ranged 
on either side of two proposed roads, which ran 
through the land and which touched a high 
road at the one end and a dead wall on the 
other. Each of the purchasers entered into a 
covenant with the owner whereby he agreed to 
.proi)arc and keep free for passage so much of 
'the road as lay in front of his side ; Ildd that 
the projjosed road would const'tute a “street’, 
within the meaning of the Act. The Municipal 
Commissioner v. Mathoorabai. 4 Cr. L. j. 23 : 
8 Bom. L. R. 457 : I. L. R. 30 Bom. 558 : 

S. 249 — Theatre — Place of public rcso}t. 

A theatre is a jdacc of public resort within the 
meaning of S, 24t). limpcror v. Dicarhadas 
Dhafamseg. 3 Cr. L. J. 236 : 

8 Bom. L. R. 115 : 

S. 349-B — Obfccl — Duly of Court. 


BOMB.-\Y MUNICIPAL BOROL'GIIS 
(XVIII OF 1925). 

Ss. 429, 430 — Ihingerous di.'-ease 

feelion — Public convLiiance. 

The driver of a public conveyance in llie t 
of Bombay. ,Avho carries in his conveyance 
])cr.son suffering from small-pox, offends agaii 
the provi.sions of S. J.'U) (.'!). limpcror 
Myaji A li ji. 2 Cr. L. I. 43. 

7 Bom. L. R. 4C 

S. 449-B {as amended by .Act V c 

1905) — Height of buildings ivith reference ' 
’.vidth of slrcels’. 

The accused erected a building which touched 
on either side of it public streets which ran 
parallel to each other. The height of the 
house having exceeded the permissible limits, 
the .Municipality require.! the accused to reduce 
the height, conformably to the provi.sions of 
S. 341) (b). The accused disobeyed the requisi- 
tion : and he was convicted and sentenced for 
the disobedience : Held, that the building of 
the kind in question must, at alt cvenl.s, fuUil 
the conditions prescribed in Cls. 1, 2 and 3 of 
S. 349-B with reference to both the streets on 
which it abuts, even if it did not fall within 
Cl. 4 of the section. Emperor v. Ituslomji. 

5 Cr. L. J. 338 : 

9 Bom. L. R. 363. 

BOMBAY MUNICIPAL BOROUGHS 
ACT (XVni OF 1925). 

S. 38. 


. The provisions of .S. 340-B were intended in 
the interests of public health, and the Court 
ought to so construe them as to ad%'ancc that 
object. Emperor v. Jiustomfi. 

5 Cr. L. J. 338 : 

9 Bom. L. R. 363. 

S. 410, 318 — Selling or exposing for 

sale fish— Sale from a basket jitaccd on-the fore- 
shore of Choiopali— Place Jochveen high and loio 
water mark— Private market— Burden of proof. 

' The accused was charged with . selling or cx- 

• jiosing for sale, without licence fish intended 

• for human food on the Chowpati foreshore, 

contrary to the provisions of S. -110 (1). The 
sale was from a basket which the accused had 
jilaccd on the sand at some distance from the 
water, the place being between the high and 
the low water mark. The fish sold was 
fresh fish and it had been recently 
brought from one of the boats then 
in the Back Bay: Held, that the accused was 
liable under S. -410 (1) since it was impossible 
to say that fre.sh fi.sli was sold from a vcs.scl, when 
as a’ matter of fact it had been sold from the 
basket on the shore, having been brought from 
tlic vessel which was in the water, A j»lace 
like the whole of the foreshore of Chowpalti 
couhl not be held to be a jjrivjite market : and, 
even if this were not so, since the 3Iunicij)a- 
lity started their ease by showing that the 
place in {lucslion was the foreshore of Chow- 
patti, that was suHieicnt to throw the onus 
upon tlic accused to show that the foreshore of 
Chowpatti was a private market uithin the 
meaning of S. 30S: Held also, that the Act 
a]>])!icd to the spot in question. Emperor v. 
ISudhi.ohai. 2 Cr. L. J. 604 : 

7 Bom. L. R. 726 : 1. L. R. 30 Bom. 126. 


Power to delegate under S. 33 doe.s not apply 
to special functions tdlottcd to Standing Com- 
mittee — Municipality has power under S. 58 (n) 
to make rules delegating power or duty 
allotted by Act to Standing Committee to some 
other Committee. Jesingbhai v. Emperor. 

36 Cr. L. J. 920 : 
156 I. C. 380 : 37 Bom. L. R. 184 : 

7 R. B. 505 : A. I. R. 1935 Bom. 201. 

Ss. 80, 81 — Individual notice under 

S. SI proved — Presumption. 

If it is proved, that individual notice was 
given under S. SI, the jwcsnmplion under 
S. 114, Evi. Act, sliould be raised and it should 
be presumed that ])ublie notice was properly 
given of the assessment list, under S. SO; and 
that all formalitic.s required for the proj)er 
as.sc.s.snient of the tax were followcfl by the 
Municipality. Municipality of Sholapur v. 
Sholapiir Spinning and Weaving Co., Lid. (1), 
relied on. 41 Cr. L. J. 401 (b) : 

187 I. C. 127 : 12 R. S. 223 : 
A. I. R. 1940 Sind 42. 
S. 96 — intention to defraud. 

Intention to defraud must involve .something 
in nature of cheating — Bona fide allegation that 
fax is not payable ; Held, did not shoe- inten- 
tion to defraud. Visram Va'Ji v. Emperor. 

36Cr. L.J. 1511 : 
158 I. C. 1069 : 37 Bom. L. R. 102 : 

8 R. B. 152 : A. I. R. 1935 Bom. 162. 

S. 123 — Xolice, form of — Whether can be 

endorsed on plan itself. 

It is a proper notice to the Chief Olliccr :is to 
work jjroposed to be constrnctod, to send a 
plan with the cmlor.scment upon it .saying that 
it was a plan as to tlie propo>ed «irainagc and 
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BOMBAY MUNICIPAL BOROUGHTS ACT 
(Xvni OF 1925). 

septic tank. Notice need not be separate from 
the plan. It can be endorsed on the plan. 
Dhirajlal Dalsitkhram v. Emperor, 

39 Cr. L. J. 413 ; 
174 I. C. 466 ; 40 Bom. L. R. 67 : 
10 R. B. 451 : A. I. R. 1938 Bom. 186. 

Ss. 123, 137 — Notice of construction sent 

— Chief Officer not taking steps for one month — 
Consent, if presumed. 

A building owner can proceed with the con- 
struction if even after a notice specifying the 
building sought to be constructed is given, the 
Chief OlRccr docs not take any steps within 
a month in relation thereto ; the consent of 
Chief OfTiccr must, in such circumstances, be 
implied. Dhirajlal Dalsitkhram v. Emperor. 

39 Cr. L. J. 413 : 
174 1. C. 466 : 40 Bom. L. R. 67 : 
10 R. B. 451 : A. I. R. 1938 Bom. 186. 

S. 129 — Notice not giving all particulars 

invalid. 

The house-holder is entitled to know in the 
first instance what he is required to do, and the 
duty of the Chief Officer under S. 129 is to 
give a notice specifying the drain which he 
requires, stating the size, material, level and 
fall, and a notice which docs not comply with 
those requirements is not a good notice within 
S. 129. Emperor V. Trikamlal Kcshavlal, 

39 Cr. L. J. 667 : 
175 I. C. 765 ; 40 Bom. L. R. 314 : 11 R. B. 5 : 

A. I. R. 1938 Bom. 303. 

^Ss. 129, 193 — Oioncr, if can be required 

to submit plan under S. 129 — Notice, rerjuiring 
plan and to lay drain in accordance loith it, toficn 
passed — Plan not passed — Notice, if proper — 
Conviction for its breach. 

There is no power under S. 129 to require 
the owner of a building to submit a plan. 
S. 129 gives power to the Chief Officer to 
require something to be done, and it is for him 
to say what he requires to be done and not for 
the owner of the house or buildings to submit 
proposal. Where in a case the only notice 
given is to submit a plan, and then lay a drain 
in accordance with the plan when passed, and 
the plan is not passed, there is no proper notice 
within S. 129, and, therefore, the owner cannot 
be convicted under S. 193 for the breach of 
S. 129. Emperor v. Trikamlal Kcshavlal. 

39 Cr. L. J. 667 ; 
175 I. C. 765 : 40 Bom. L. R. 314 : 11 R. B. 5 : 

A. I. R. 1938 Bom. 303. 
^S. 137 — Proper notice given — Construc- 
tions made — Order of demolition. 

Municipality cannot order the drain to be 
demolished under S. 137, where the building 
including these drains has been built properly 
under Sub-S. (5) of S. 123, after a proper notice 
under S. 123. Dhirajlal Dalsukhram v. Em- 
peror. 39 Cr. L. J. 413 : 

174 I. C. 466 : 40 Bom. L. R. 67 : 10 R. B. 451 : 

A. I. R. 1938 Bom. 186. 

■ S. 149. 

House in ruinous or dangerous shape — Op- 
tion to take down house does not rest with 
owner of property. Notice given by Chief 


BOMBAY PREVENTION OF ADULTERA- 
TION ACT (V OF 1925). 

Officer to take down house is a good notice. 
Basliao Audredez v. Emperor. 

35 Cr. L. J. 1036 (2) : 
149 I. C. 1129 : 36 Bom. L. R. 430 : 
6 R. B. 415 : A. I. R. 1934 Bom. 213. 

S. 167 — “Cover over” and “fill up ” — 

Poxoer to order levelling of low-lying land. 

The words “cover over” in S. 107 were not 
intended to apply to land. It is by no means 
clear, that the words “fill up” were intended 
to apply to the land on which water accumula- 
tes. No doubt they would properly apply to 
filling up holes or depression in a plot of land. 
It is extremely doubtful whether thc 3 ' would 
apply or could have been intended to apply to 
filling up in the sense of raising the level of a 
large area of land which is naturally low-ljdng 
land. Emperor v. Don Fillius D’Silva. 

38 Cr. L. J, 535 : 
168 I. C, 199 : 39 Bom, L. R. 77 : 
9 R. B. 363 : A. I. R. 1937 Bom. 165. 

S. 167 — Nuisance — Opinion of Chief 

Officer, jnoof of — Production of notice signed by 
him. 

Under S. 1G7 what is required is that Chief 
Officer should be satisfied of the existence of a 
nui.sanco. It is not nccessarj’, therefore, that 
it should be proved bj' evidence that a nuisance 
exists in fact. It is, however, necessary that 
the opinion of the Chief Oflicer should be pro- 
perlj' proved and it is not sufficiently done by 
the mere production of a notice signed by him. 
Emperor v. Don Fillius D'Silva. 

38 Cr.L.J. 535 ; 
168 1. C. 199 : 39 Bom. L. R. 77 ; 
9 R. B. 363 ; A. I. R. 1937 Bom. 165 

S, 167 — Whether empowers levelling Oj 

loxo-land on xahich water accumulates. 

The Ciiief Officer has no power under S. 1G7 
to order levelling of low-ljung land on which 
■water accumulates. Emperor v. Don Fillius 
D’Silva. 38Cr. L.J. 535-: 

168 I. C. 199 : 39 Bom. L. R. 77 ; 
9 R. B. 363 : A. I. R. 1937 Bom. 165, 

BOMBAY PLEADERS ACT (XVH OF 
1920). 

S. 25. 

Accepting brief on both sides — Pro- 
fessional misconduct. Government Pleader 
Bombay v. Bamanlal Jcthalal Shah. 

36 Cr. L. J. 507 : 
154 I. C. 335 : 36 Bom. L. R. 1225 : 
7 R. B. 326 : A. I. R. 1935 Bom. 71. 

BOMBAY PREVENTION OF ADUL- 
TERATION ACT (V OF 1925), S. 4. 

S. 4 — Applicability to articles of food of 

xohich ghee is necessary . ingredient — Alleged 
adulterated ghee taken from shop where sweetmeats 
xoere offered for sale — Presumption. 

S. 4 does not apply only to the sale of 
ghee simply as such but applies also to the sale 
of articles of food of ■wliich it is a necessary 
ingredient. The "SYords of the section are wide 
enough to include articles of food which contain 
ghee mixed with other substance. The fact that 
this ghee was taken from a shop ■where sweet- 
meats were offered for sale, and indeed from a 
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fryinp-pan in ■^vh^ch other sweetmeats were ; 
being made, makes it quite clear that the pre- 
sumption apart, the admission of the accused 
liimself apart, the sweetmeats in his shop had 
been manufactured for sale witliin the meaning 
of S. 4 (1) (6) of the Act and that he was 
manufacturing and offering for sale sweetmeats 
ns containing pure ghee which- contained the 
alleged impure ghee. Nehhandas IloUaram v. 
Emperor. 41 Cr. L. J. 246 : 

185 I. C. 832 : 1940 Kar. 91 : 12 R. S. 192 : 

A. I. R. 1939 Sind 337. 

S. 4 — Burden lo shozo llial artide is 

adulterated. 

The burden of proof that the article of food is 
adulterated lies upon the prosecution, but that 
burden may in effect be assisted or even com- 
pletely discharged by the admission of the 
accused himself. Nehhandas IloUaram v. Em- 
jjcror. 41 Cr. L. J. 246 : 

185 I. C. 832 : 1940 Kar. 91 : 12 R. S. 192 : 

A. I. R. 1939 Sind 337. 

S. 4 (1) — Convietion under. 

S. (4) (1) contemplates three separate 

and distinct offences under Cls. (o), (h) and (c), 
respectively and a conviction under S. 4 (1) 
generally is bad in law. ChoUhram Menghraj 
V. Emperor. 39 Cr. L. J. 474 ; 

174 I. C. 685 : 10 R. S. 259 ; 32 S- L. R. 684 : 

A. I. R. 1938 Sind 70. 

Ss. 4 (1), 3 (a), 4 (4) — Aecused relying 

an defence of tearranly — Proof of— Whether en- 
titled to adjournment — Duty of prosecution. 
Persons accused under the Act if they rely 
uiion the defence of warranty, must prove it 
and they must have their witnesses present at 
the date of hearing. They are not entitled lo 
adjournments as of right for this purpose. But 
they can be excused if they fail to state clearly 
their defence of warranty before the close of 
prosecution ease, if neither the summons served 
on them nor the evidence for the prosecution 
makes it clear ns to what ease the accused has 
to meet. Choithram Menghraj v. Emperor. 

39 Cr. L.J. 474: 
174 I. C. 685 : 10 R. S. 259 : 32 S. L. R. 684 : 

A. I. R. 1938 Sind 70. 

S. 4 (1) (a) — Accused selling vinegar 

produced by diluting acetic acid xcith veater — 
Guilt. 

The prosesution c.xamincdan analyzer who said 
that "vinegar” was the product of fermentation 
or brewing and that the subst.ance .sold by the 
accused was "arlincial” or synthetic vinegar 
profiuced not by fermentation or brewing but 
nicrcly by diluting acetic acid with water. 
The defence i>roduccd no evidence whatever ; 
Held, th.'it the Magistrate was justified in finding 
the accused guilty under .S. 4 (1) {«), Bom. 
Prevention of Adulteration Act. Par.sram 
Tekehand v. Emperor. 41 Cr. L. J. 839 ; 

190 I. C. 159 : 1940 Kar. 282 : 13 R. S. 54 : 

A. I. R. 1940 Sind 127. 

S. 4 (1) (a) — Proprietor, a slcejAng part- 
ner — Liability of. 

A proprietor of a shop is li.ablc for the .«:nlcof 
iiduitcrsdcd fooil sold in his .simp even when he 
is a slcc]>ing partner, for it is not onlv the 
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actual salesman wlio is respnn«;iblc and who 
can be convicted under tlte .-Vet for sale of 
adulterated food. Gohindram Jamiatrai v. 
Karachi Municipal Corporation. 

40 Cr. L. J. 7 : 
178 I. C. 119 : 11 R. S. 80 : 1939 Kar. 191 : 

A. I. R. 1938 Sind 218. 

S. 4 (1) (a) — Purchase by public officer 

as such — Offence, if committed. 

Even when a purchaser of adulterated food is 
a public olliccr, an offence under S. 4 (1) (a), 
is committed in rc.spect of adulterated food 
purchased by him as such public officer. 
Gobtndrnm Jamiatrai v. Karachi Municipal 
Corporation. 40 Cr. L.J. 7 : 

178 I. C. 119 : 11 R. S. 80 : 1939 Kar. 191 : 

A. I. R. 1938 Sind 218. 

Ss. 4 (4) (b), 5 — Warranty, proof of — 

Personal attendance of xvarranfor — Issue of com- 
mission to zuarrantor under S. 506, Criminal Fro- 
cepure Code — licjcclion of application for — Rea- 
sons in xoriting, if necessary. 

It is the rule that the warrantor must per- 
sonally attend in Court, and it is only in ex- 
ceptional cases that be should not do so. The 
words in the ‘exception’ in S. 4 (4) (b) include 
the power of the Magistrate to ask for the issue 
of a commission under S. 500, Criminal Proce- 
dure Code. If he thinks that it is only just and 
proper that that power should be exercised, 
there is nothing lo prevent the Court asking 
the District Magistrate to issue a commission 
for tlie examination of the warrantor. The 
Magistrate need not, however, give his reasons 
in writing, while rejecting the application for 
the commission. Girdharilal Mohanji v. 
Emperor. 39 Cr. L. J. 477 : 

174 1. C. 542 : 10 R. S. 257 : 32 S. L. R. 659 : 

A. I. R. 1938 Sind 72. 

S. 6 — Administering of oath. 

The Commissioner of Police is competent to 
administer an oath to a complainant under S. G. 
Emperor v. Ismail Ilirji, 31 Cr. L. J. 633 ; 

124 I. C. 106 : 31 Bom. L. R. 1349 : 
54 Bom. 146 : A. 1. R. 1930 Bom. 49. 

S. 6— Complaint, xoho can make. 

Any person, having knowledge of the commis- 
sion of an offence, may set the law in mo- 
tion by a complaint, even though he is 
not pcrsonallj' interested or affected by the 
offence. Emperor v. Ismail Ilaji. 

31 Cr. L. J. 633 : 
124 I. C. 106 : 31 Bom. L. R. 1349 : 
54 Bom. 146 : A. I. R. 1930 Bom. 49. 

S. 12 {!)— Complaint addressed to Bench 

o'' Magistrates as such — Verification of complaint 
signed by one Magistrate only — Whether sitting 
as Batch. 

In Hvderabad (Sind) the Magistrates who 
constitute the "B” Bench arc iMagislratcs of 
the Second Class only when silting together as 
a Bench, and when silting singly, tliey arc 
Magistrates only of the Third Class. Wlierc the 
record shows that the complaint was addres- 
sed to a Bench of Magistrates us such ; from 
the mere fact that upon the verification of the 
complaint itself, there is only the .signature of 
one Magistrate, it bv no nie.arm fnllrm-c fl.-.t 
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t-»vo Magistrates were not present sitting as a 
Beneh on the case. Lilaram Ladakmal v. 
Wadhximal Assudomal. 40 Cr. L. J. 122 : 

178 I. C. 648 : 11 R. S. S. 100 : 1939 Kar. 230 : 

A. I. R. 1938 Sind 209. 

S. 13 (1) — Simmons not applied for 

within 30 days of granting of certificate by analyst 
— Defect, if fatal. 

Section 18 should be considered separately as 
regards its two Sub-Sections because Sub-S. 
(1) relates to a condition of time, and that if 
it can be shown that a summon was not applied 
for within 30 days of the date of the grant 
of the certificate by the public analj’st, that 
would be fatal to the prosecution case, for time 
once gone is gone bej’ond recall. This is not 
a mere irregularity which can be cured: It is a 
fatal defect in the proceedings in limine. Lila- 
ram Ladakmal v. Wadhumal Assudomal. 

40 Cr. L, J. 122 : 
178 I. C. 648 : 11 R. S. S. 100 : 1939 Kar. 230 : 

A. I. R. 1938 Sind 209. 

S. 13 (2) — Omission of dale from sum- 
mons whether mere irregularity which can be 
aired. 

Although it is desirable that the provisions 
of S. 13 (2), should be closely followed, 
that the name of the complainant should be 
given, the name and place fixed for hearing 
should be shown, it cannot be held that if for ins- 
tance, the date be omitted from the summons, 
that could be said to be a fatal flaw in the pro- 
ceedings. All that can be said is that it is an 
irregularity when can be cured, if necessarj^ 
by an issue of amended summons and by the 
Magistrate allowing such adjournment as the 
omission of any jiarticular from the summons 
may seem to require so as to give the accused 
the notice in the summons to which he is en- 
titled. Lilaram Ladakmal v. Wadhumal Assudo- 
mal. 40 Cr. L. J. 122 : 

• 178 I. C. 648 : 11 R. S. S. 100 : 1939 Kar. 230 : 

A. I. R. 1938 Sind 209. 

Ss. 14, 16 — Presumption under S. 14 (1) 

■ — Applicability to certificate of public analyst pro- 
duced by accused. 

Per BroomOcld, J. — S, 14 (1) of the Act ap- 
plies to any certificate of a public analyst and 
not only to a certificate on which the prosecu- 
tion is based. There is no necessary connec- 
tion between it and S. IG. The rebuttable 
presumption under S. 14 (1) will equally apply 
to a certificate of a public analyst produced by 
the accused himself. Jlaridas Vallabhdas v. 
Bombay Municipality. 38 Cr. L. J. 975 ; 

170 I. C. 867 : 39 Bom. L. R. 629 : 
10 R. B, 141 : 1. L. R. 1937 Bom. 751 : 

A. I. R. 1937 Bom. 364 : 

— = Ss. 14, 16 — Right to insist iqjon public 

analyst to be summoned and examined as witness 
even before accused leads evidence in defence,. 

Per JV. J. Wadia, J . — S. 14 does not deal Avith 
the procedure to be followed in a trial under 
tile Act : it merely lays doAvn a rule of evi- 
dence and allows a presumption to be drawn. 
The language of the S. 16 shOAVs clearly that it 
is open to the accused at the commencement 
•of the trial, as soon as he is accused of the 
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offence, to require the Court to summon the 
public analyst as a Avitness, and the section 
provides that if the accused deposits the requi- 
site amount, in Court, he is entitled as of right 
to hav’c the public analyst called as a Avitness. 
Haridas Vallabhdas v. Bombay Munictpality. 

38 Cr. L. J. 975 : 
170 I. C. 867 : 39 Bom. L. R. 629 : 
10 R. B. 141 : 1. L. R. 1937 Bom. 751 : 

A. I. R. 1937 Bom. 364. 

— S. 16. 

EA'idence of public analyst — Accused has a 
right to cross-examine him — ^Prior condition of 
deposit of fees before summoning him is illegal. 
Ilaji Gokal Jetha v. Emperor. 36 Cr. L. J. 571 : 

154 I. C. 514 : 7 R. S. 162 : 
A. I. R. 1935 Sind 5. 

BOMBAY PREVENTION OF GAMBL- 
ING ACT (IV OF 1887). 

Act applies to Delhi. Ram Sahai v. 

Emperor. 36 Cr- L. J. 418 : 

153 I. C. 443 (1) : 35 O. L. R..614 : 
7 R. L. 440 : A. I. R. 1934 Lah. 760. 

Betting on horse races, if playing 

game. 

Per Heaton, J , — Betting on a horse-race is not 
plaj'ing a game or playing AA'ith instruments 
used in playing a game Avithin the meaning of 
S. 12. Emperor v. Vithal Das Hirji. 

19 Cr. L. J. 8 : 
42 1. C. 920 : 19 Bom. L. R. 830 : 
A. I. R. 1917 Born. 200. 

^Betting slips Avith numbers on it 

employed in satia gambling arc instruments 
of gaming. Ram Sahai v. Emperor. 

36 Cr. L. J. 418 : 
153 I. C. 4-43 (1) : 35 O. L. R. 614 : 7 R. L. 440 : 

A. I. R. 1934 Lah. 760. 

S. 12 — Raihoay carriage of special train 

if public place. 

A raihvay carriage forming part of a througli 
special train is not a public place Avithin the 
meaning of S. 12. Emperor v. Hosscin Noor 
Mohamed. 3 Cr. L. J. 211 : 

8 Bom. L. R. 22 : 1. L. R. 30 Bom. 348. 

Under S. 12 only those persons Avho are 

gaming are punishable and those Avho aid and 
abet are not punishable. Shadi Ram v. Emperor. 

34 Cr. L. J. 174 : 
141 I. C. 543 (2) : 34 O. L. R. 173 : 

I. R. 1933 Lah. 139 (1) : 
A. I. R. 1933 Lah. 513 (1). 

S. 3. 

A marked coin proA'cd to have been used for 
the purpose of making a bet is an instrument 
of gaming Avithin the meaning of S. 3 of the 
Bombay PreA'ontion of Gambling Aet. P. A'. D.’ 
Souza v. Emperor. 33 Cr. L. J. 404 : 

137 I. C. 188 : 34 Bom. L. R. 286 : 
56 Bom. 200 : 1. R. 1932 Bom. 236 : 

A. I. R. 1932 Bom. 180. 

^S. 3 — A page of paper for registering 

wager, if instrument. 

A single page of paper used for registering 
wagers is an instrument of gaming Avithin the 
meaning of S. 3. Emperor v. Lakhamsi Malsi. 

1 Cr. L. J. 1074 : 
6 Bom. L. R. 1091 : 1. L, R. 29 Bom. 264. 
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S. 3 — Common gaming house, rviiat is — 

“Used for the profit OT gain of the oioncr,” tnean- 
ing of. 

In order to prove that a }iou.se is a common 
gaming lioiise within the meaning of S. 3, it is 
sufTieient to .show that the hou.se is one in which 
in.stnimcnt-s of gaming arc kept or used .for 
tile profit or gain of tlie persons keeping or 
using sucl» place. The profit or gain m.ay not 
actually result from such use. But the prose- 
cution must estiiblish that the purpose is profit 
^_or gain. This may be done either by .showing 
that the owner was charging for use of the 
instruments of gaming or for the use of the 
house, room or place, or in any other manner 
that may be possible under the circumstances 
of the case, having regard to the nature of the 
game carried on in that house. Emperor 
V. Dattalraya Shankar Paranjpiie. 

25 Cr. L. J. 531 : 
77 I. C. 995 : 25 Bom. L. R. 1089 : 
47 Bom. 960 : A. I. R. 1924 Bom. 184. 

S. 3. 

Definition of “instruments of gaming” is 
extraordinarily wide. Rnstom Cursetji v. 
Emperor. 33 Cr. L. J. 389 : 

136 I. C. 868 : 34 Bom. L. R. 267 : 

I. R. 1932 Bom. 228 : 
A. I. R. 1932 Bom. 181. 

_ S. 3 — Instruments of gaming — Books. 

Books registering transactions in American 
Futures are instruments of gaming. Tribhovan 
Molirnm v. Emperor. 30 Cr. L. J. 794 : 

117 I. C. 434 : 31 Bom. L. R. 53 : 
53 Bom. 137 : 1. R- 1929 Bom. 402 : 

A. I. R. 1929 Bom. 74. 

S. 3 — Instrument of gaming — "Book rc- 

eording bets." 

A green book used for making entries 
of the bets made by those engaged in 
the w.agcring which could not be con- 
veniently conducted otherwise than 
with or by means of this green book, is a 
‘means’ or “instrument” of gaming within the 
definition in S. 3 of the Act. Manilal Mangalji 
V. Emperor. 16 Cr L. J. 827 : 

31 1. C. 1003 : 17 Bom. L. R. 1080 : 

A. I. R. 1915 Bom. 218. 

S. 3 — Insirinncnts of gaming — Books 

recording gaming transaction — Jl'agcring con- 
tracts. 

A book used for the purpose of registering or 
recording any gaming transaction is an ‘instru- 
ment of g.iming’ witliin the meaning of the Act. 
Tile Imnsaelions in what .are known in the Bom- 
bay Market as .-Xmcrican Futures arc ordinarily 
wagering tr.insaelinns. Emperor v. Thasarmal 
Bupchand. 30 Cr. L. J. 595 : 

116 I. C. 251 : 31 Bom. L. R. 158 : 

I. R. 1929 Bom. 347 ; 53 Bom. 367 : 

A. I. R. 1929 Bom. 157. \ 

S. 3 — Passage, if can be eommon 

gaming house. 

A passage may be a place within the meaning 
of tile .Act. .V passage may also no doubt be a 
common gaming house if it otherwise satisfies 
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the definition of such place. I2t I. C. lOO 
(3), 20 I. C. COO (4) and Brarvn v. Patch (5). 
relied on. Krishnaji Madhusudan v. 
Emperor. 41 Cr. L. J. 233 : 

186 I. C. 242 : 41 Bom. L. R. 1114 : 
12 R. B. 338 ; A. I. R. 1940 Bom. 18. 

S. 3. — “ Using or keeping" meaning of— 

Case, when can come under S. 3. 

The expression “ using or keeping ” in S. 3 
means having a right to use or keep as in S. 4 
(a) and if the accused is not a person having a 
right to use this passage, then it would be 
irrelevant to prove that he is making a profit 
out of tlie gaming carried on there. To bring 
the ease within the definition under S. 3 it is 
necessary to show that profit was to be made 
for the person owning, keeping or using the 
pas.sagc. Ibrahim Ilaji Abdui Bahiman v. 
Emperor. 41 Cr. L. J. 571 ; 

188 I. C. 316 : 42 Bom. L. R. 161 : 
I. L. R. 1940 Bom. 322 : 12 R. B. 508 : 

A. I. R. 1940 Bom. 129. 

Ss. 3, 4. — Currency notes and coins if 

instruments of gaming. 

Though currency notes and coins arc not in 
themselves ‘ instruments of gaming they 
would fall within the definition of the said 
cxprc.s.sion in the Act if they are used ns a 
subject or means of gaming. Tribhovan 
Motiram v. Emperor. 30 Cr. L. J. 794 : 

117 I. C. 434 : 31 Bom. L. R. S3 : 53 Bom. 137 : 
I. R. 1929 Bom. 402 : A. I. R. 1929 Bom. 74. 

Ss. 3, 4 (a ). — Word “ using ” in S. 3 

and loord “having the use of" in S. 4 (o) meaning 
of. 

According to the cjusdem generis rule of 
construction, the word “ using ” in S. 3 should 
connote some sort of right or some sort of 
possession. The words “ having the use of” 
in S. 4 (n) imply something more than mere 
using even though the use maj’ be habitual. 
Krishnaji Madhusudan v. Emperor. 

41 Cr. L. J. 273 : 
186 I. C. 242 : 41 Bom. L. R. 1114 : 12 R. B. 338 : 

A. I. R. 1940 Bom. 18. 

Ss. 3, 5, 7. — Person caught actually 

taking bets over telephone — Conviction under S. 5. 

Section 3 makes “ gaming ” within the 
meaning of the Act the collection or soliciting of 
bets, and it m.akcs no difTercnce if these bets 
are brought by a messenger or person or sent 
by telephone or sent and received by telephone. 
It is gaming within the definition of S. 3 .and in 
S. 7thc word “persons,” includes” person” 
the plural includes the singular. Therefore, a 
person c.aught actu.ally in the act of taking bets 
over the telephone can he rightly convicted 
of gaming, under S. 5. Bhagwandas Ghansham- 
das V. Emperor. 41 Cr. L. J. 399 : 

187 I. C. 78 : 1940 Kar. 150 : 12 R. S. 219 : 

A. I. R. 1940 Sind 28. 

S. 3 (a) — Person perofrming operations 

necessary for gaming — Whether gaming. 

Persons taking part in operations to enable the 
game to be played such as giving instructions to 
those who come to participate in it, etc., must 
be deemed to be gaming within the provisions 
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.of the Act as they actually assist in the gaming. 
Muhammad Hassan v. Emperor. 38 Cr. L. J. 668 : 
169 I. C. 35 : 31 S. L. R. 44 : 9 R. S. 225 : 

A. I. R. 1937 Sind 99. 

S. 4 — Offence, nature of. 

An offence punishable under S. 4, is a non- 
cognizable offence. Jiaghtinalh Lahanuna 
Walvchar v. Emperor. 33 Cr. L. J. 733 : 

139 I. C. 281 ; 34 Bom. L. R. 901 : 

I. R. 1932 Bom. 484 ; 
A. I. R. 1932 Bom. 610. 

S. 4. — Conviction iindcr, essentials. 

In order to convict a person under S. 4 it is 
not necessary that he could be shovn to liavc 
used the place as a common gaming house 
habitually. Bhanji v. Emperor. 

27 Cr. L. J. 905: 
96 I. C. 217 : 20 S. L. R. 10 : 
A. I. R. 1926 Sind 254. 

S. 4. — Inability to pay is special reason 

for imposing, lesser fine. 

It is within tlie meaning of the proviso of the 
clause relating to the imposition of punishments 
for offences under S. 4, for the Court to j)ut 
on record as a special reason for the imposition 
of a lesser line, the inability of the accused to 
pay it. Narsi Devji v. Emperor. 

41 Cr. L. J. 959 : 
190 I. C. 703 : 13 R. S. 112 : 
A. I. R. 1940 Sind 187. 

S. 4. — Instrument 7iot introduced by 

bogus punter — Value of, as corroboration of his 
evidence. 

If instruments of gaming arc found, which arc 
not introduced by the bogus punter himself 
like marked coins, that is very good indepen- 
dent corroboration of the punter’s evidence 
that the marked coin was also an instrument of 
gaming. Krishnaji Madhusudan v. Emperor. 

41 Cr. L. J. 273 : 
186 I. C. 242 : 41 Bom. L. R. 1114 : 
12 R. B. 338 : A. I. R. 1940 Bom. 18. 

S. 4. — Jota — Sutta — Common gaming 

house — Wagering books i/ instruments. 

Carrying on of “ jota ” business, that is, 
wagering from day to day on the total sale of 
cotton bales in Liverjoool, is an offence under 
S. 4. The wagering books kept or used in 
“ jota ” business are instruments of gaming and 
the business premises arc a common gaming 
house. Emperor v. Chaganlal Jiwraj. 

1 Cr. L. J. 259 : 
6 Bom. L. R. 249. 

S. 4. — Offence under, if cognizable. 

Offence punishable under S. 4 as modilied up 
to date are cognizable offences in all cases. 
Emperor v. Ismail Haji. 31 Cr. L. T. 633 : 

124 I. C. 106 : 31 Bom. L. R. 1349 : 
54 Bom. 146 : A. I. R. 1930 Bom. 49. 

S. 4 — ‘Place’ — Determination of. 

It is for the Magistrate to . consider on the 
evidence in each case whether an area wdiere 
betting is carried on is ‘a place’ within the 
meaning of the Act. Emperor v. Ismail Haji. 

31 Cr. L. J. 633 : 
124 I. C. 106 : 31 Bom. L. R. 1349 : 
54 Bom. 146 : A. I. R. 1930 Bom. 49. 
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S. 4 — Gainmg house — Inference. 

Play goes on in many private houses ; and 
players will usually be found to have cash ; 
but from these two things alone it is not 
legitimate to draw an inference that the host is 
deriving from his visitors profit or gain from 
the use of his house and his cards. Emperor v. 
Asiat. 36 Cr. L. J. 902 : 

156 I. C. 294 : 29 S. L. R. 19 : 7 R. S. 240 : 

, A. I. R. 1935 Sind 102. 

S. 4 — Scope of. 

Section does not enumerate four distinct 
offences to render a person liable to enlianced 
punishment. The connections need not be 
under the same section. Emperor v. Appa 
Ganpat. 37 Cr. L. J. 43 : 

159 I. C. 176 : 37 Bom. L. R. 656 : 
8 R. B. 182 : A. I. R. 1935 Bom. 399. 

S. 6 — Warrant in name of Sub-Inspector 

— Arrest by constable, Sub-Inspector being nearby 
-u vitiates ’oarrant. 

^VIlerc a warrant is in the name of a Sub- 
Inspector and he is present near the room used 
for gambling purposes but the accused is actual- 
ly arrested by his constable who had already 
entered the room, the irregularity is not such 
as would vitiate the warrant or the proceedings 
in anv vay. Baptist De Souza v. Emperor. 

41 Cr. L. J. 127 : 
185 I. C. 203 : 41 Bom. L. R. 974 : 
12 R. B. 229 : A. I. R. 1939 Bom. 465. 

Ss. 4, 4 (a), 5 — Marked coin, xvhen in- 

.strument of gaming. 

A marked coin may no doubt be an instrument 
of gaming. It becomes an instrument of gam- 
ing if it has in fact been used as a means of 
gaming. 107 I. C. 181 (1), relied on. Krishnaji 
Madhusudan v. Emperor. 41 Cr. L. J. 273 : 

186 I. C. 242 : 41 Bom. L. R. 1114 : 
12 R. B. 338 : A. I. R. 1940 Bom. 18. 

Ss. 4, 5 — Conviction of accused under 

Ss. 4 and 5 on same facts — One jntnishment. 

Where the prosecution have relied upon the 
same facts and upon the same acts of the accus- 
ed to prove that the offences under Ss. 4 and 5 
were committed, the accused may be convicted 
under both sections but there should be one 
punishment for both. Bhagtoandas Ghansham- 
das v. Emperor. 41 Cr. L. J. 399 : 

187 I. C. 78 : 1940 Kar. 150 : 
12 R. S. 219 : A. I. R. 1940 Sind 28. 

Ss. 4, 5 — Telegrams arinouncing certain 

events, ivhether instruments of gaming — Papers 
used by brokers for recording transactio7is. 

A telegram announcing the happening or not 
happening of an event upon which wagers have 
previously been made, cannot possibly be an 
instrument of gaming wdthin the meaning of the 
Act. Nor can such pieces of paper as brokers 
may carry with them for the purpose of record- 
ing a transaction between their clients be 
brought within the definition of instruments of 
gaming or Avagering. Jesang Motilal v. Emperor. 

16 Cr. L. J. 572 : 
30 I. C. 124 : 17 Bom. L. R. 600 : 

A. I. R. 1915 Bom. 48. 
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Ss. 4, 5, 6 — Evidence oj bogus puiilcrs 

— Value of. 

Tlic bogus punters arc visually very unsatisfac- 
tory witnesses. It does not much matter 
whether tliey are called accomplices or spies or 
Police agents. No doubt, it is verj’ difTicuIt to 
get better evidence and tlic Police may have to' 
make use of sucli people, and if their evidence 
is corroborated and fits in reasonably well with 
the prosecution ease, the Court may be justified 
in relying on it. But if the punter is called as 
a witness and does not support the prosecution 
'case, it is obviously worse than if he was not 
called at all. Baptist De Souza v. Emperor. 

41 Cr. L. J. 127 : 

185 I. C. 203 : 41 Bom. L. R. 974 : 

12 R. B. 229 ; A. I. R. 1939 Bom. 465. 

Ss. 4, 5, 6 — Finding of marked coins 

and slip of paper toilh figures, when sufficient for 
conviction. 

The mere fact of the finding of the marked 
coins and the slip of paper with figures on it in 
the room is sufficient to justify the conduction 
only if the evidence makes it perfectly clear that 
these articles were instruments of gaming. 
Baptist De Souza v. Emperor. 

41 Cr. L. J. 127 : 

185 I. C. 203 : 41 Bom. L. R. 974 : 

12 R. B. 229 : A. I. R. 1939 Bom. 465. 

Ss. 4, 5, 6 — Search warrant — Honorary 

First Class Magistrate, jurisdiction of, to issue. 

An Honorary First Class Magistrate has power 
to issue a .search warrant as defined in S. 5, 
provided he is a Magistrate for the local area 
in which the premises arc situate in respect of 
which he issues a search warrant. Tillock- 
chand v. Emperor. 26 Cr. L. J, 1356 : 

89 I. C. 396 : A. I. R. 1929 Sind 65. 

Ss. 4, 5, 6 — Statements of Police long 

after event — Value of. 

The Court cannot possibly be expected to rely 
on the mere statements of the Police Olficcrs long 
after the event without any independent corro- 
boration. Baptist De Souza v. Emperor. 

41 Cr. L. J. 127 ; 

185 I. C. 203 : 41 Bom. L. R. 974 ; 

12 R. B. 229 : A. I. R. 1939 Bom. 465. 

Ss, 4, 5, 6 and 7 — Keeping a common 

gaming-house — Delay in executing warrant — Pre- 
stimption created by S. 7 — Applicability of such 
presumption to eases under S. 4 — Previous convic- 
tion — Proof of. 

(Per Chaudavarkar and Aston, JJ. Jacob, 
J., dissenting) that (1) The presumption creat- 
ed by S. 7, can be applied to eases falling under 
S. 5 as well as to those falling under S. 4 of the 
Act ; (2) The effect of S. 7 is not taken away 
by the mere fact that there has been an interval 
of many days between the issue of the warrant 
and its execution ; {!!) In a trial for an offence 
of keeping a common gaming-house the evi- 
dence tliat the accused had been previously 
convicted of the .same offence is admissible to 
show guilty knowledge or intention : Per 
Jacob, J . — (I) The presumption created by 
S. 7 is .sunicient for the purposes of S. 5, as 
well as for the purposes of S. 4 (a), so far as 
regards the fact that the house, &c., is so used, 
but it is not sullicicnt for the purposes of 
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showing that the house is so kept or used by 
any .specified person ; (2) In a trial for an 

offence under S. 4 (a), the evidence of previous 
convictions for similar offences cannot be ad- 
mitted either under Ss. 11, 14, 15 or 54 of the 
Evidence Act ; (3) The quc.slion of delay in 
execution of a warrant must be decided with 
reference to the circumstanees of each ease. 
Emperor v. Alloomiya Ilusan. 

1 Cr.L.J.227 : 

I. L. R. 28 Bom. 129 : 

5 Bom. L. R. 805. 

Ss. 4, 5, 6, 7 — irarmiit of search, de- 
fective — Effect — Guilt, proof of, by other evidence. 

A search warrant which gives a wrong number 
of the house to be searched and gives no other 
description of it, is a defective one. If the 
search warrant is bad because of misdescription 
of the house, no presumption can be made that 
tlic house where the accused were found is a 
common gaming house. But it cannot be said 
that because a search warrant is illegal, what- 
ever is found as a result of that search cannot 
be evidence. Similarly the mere fact that pre- 
sumption under S. 7 cannot be raised, does not 
prevent the prosecution from establishing by 
e\adence in the ordinary way that on the facts 
proved the accused were guilty of the offences 
charged. The fact of a stranger going into a 
house and obtaining a bet on a horse race 
coupled with the betting books and slips found 
on Police search sliortly afterwards necessitates 
the inference that the house is a common gaming 
house. Emperor v. Abasbhai Abdulhussein. 

27 Cr. L. J. 503 : 

93 1. C. 967 : 28 Bom. L. R. 272 : 

50 Bom. 344 : A. I. R. 1926 Bom. 195. 

— — Ss. 4, 5, 6, 7, 12 — “Place" — Shop abut- 
ting on public street, whether ‘place’ — Issue 
of — Search warrant — Presumption against keeper 
of such shop — Conviction, 

The word “place” in S. 4 has a wide meaning. 
S. 12 docs not exclude the application of S. 4 
in proper cases even though in certain circum- 
stances S. 12 might apply to the same “place”. 
Hence a place such as a shop abutting on to a 
public street although a place within the 
meaning of S. 32 is still a place within the 
meaning of S. -I, and a search warrant under 
the Act can be issued and presumption under 
S. 7 can be drawn against the keeper of such a 
shop kept for the purposes of gaming for profit 
and he can be convicted under S. 4. Sat Narain 
Amratlal v. Emperor. 40 Cr. L. J, 817 : 

183 I. C. 562 : 12 R. S. 60 : 1939 Kar. 741 : 

A. I. R. 1939 Sind 184. 

Ss. 4, 6, 7 — Issue of search zcarranl an 

complaint of Police Officer to complainant him- 
self, legality of — House belonging to joint Hindu 
family — Manager residing elsewhere, liability of. 

A warrant under S. C may be issued on the 
complaint made on oath by a Police Olliccr, 
and m,ay be issued to the Police Olliccr who 
makes the complaint. By residing u-ilh 
his mistress in a separalc house the ac- 
cused who is manager of joint Hindu family 
does not cease to be the occupier of the family 
bouse where the ladies of his family continue 
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residing. If in any case, the accused 
is present when the gaming is presumed to 
be going on in liis house, he could be properly 
convicted for knowingly f permiting the 
house to be used as a gambling house, under 
S. 4. Emperor v. Narinlal DronrJeadns Tolal. 

31 Cr. L. J. 1112: 
126 I. C. 894 : 32 Bom. L. R. 794 : 

A. I. R. 1930 Bom. 350. 

— Ss. 4, 7 — Search warrant — Description 

of house, sufficicncij of. 

Where the entire block of a certain building 
is numbered 100, and each tenement in that 
building is numbered separately, such as 101-1, 
103-2 and so on, a description of the house in 
a search warrant under S. G as “House No. 100” 
is not too vague and the Crown can take ad- 
vantage of the presumption created by S. 7 
of the Act. Bhanji v. Emperor. 

27 Cr. L. J. 905 : 
96 I. C. 217 : 20 S. L. R. 10 : 
A. I. R. 1926 Sind 254 : 

S. 4 (a) — Merc trespasser, if can be 

convicted. 

The words “having the use of” Is S. 4 (a) 
mean “a person having the right to the use of” 
under some title, c. g., a licence which is less 
than ownership or right of occtipation. The 
whole of S. 4 is directed against those who en- 
able premises to be used as a common gaming 
house. Therefore, in the absence of evidence 
from which it can be held that the accused 
had got anything in the nature of a licence to 
use the place as a common gaming house from 
a person entitled to give sucli licence, he can- 
not be convicted under S. 4 (a). Gulam Hus- 
sein Raxoji V. Emperor. 41 Cr. L. J. 253 : 

186 I. C. 148 : 41 Bom. L. R. 1326 : 
I. L. R. 1940 Bom. 105 : 12 R. B. 310 : 

A. I. R. 1940 Bom. 62. 

S. 4 (a) — "Place”, meaning of. 

A small open space surrounded by houses on 
all sides and accessible only by a narrow lane 
is a “place” •within the meaning of S, 4 {«). 
Fattu Mahomed v. Emperor. 14 Cr. L. J. 449 : 

20 I. C. 609 : 15 Bom. L. R. 689 : 

37 Bom. 651. 

Ss. 4 (a), 3, 5, 7 — Instruments of gam- 

ing found in passage — Accused having right to 
use it as means of passage to his residence — 
Whether has right to use it within meaning of 
S. 4 (a). 

Where instruments of gaming are found in a 
passage on the ground floor used by the accused 
as a means of passage to his rooms on tlie 
second floor, the accused cannot be said to have 
a right to tlie use of the passage within tlie 
meaning of S. 4 (a), in the absence of evidence 
that the landlord or his agent knew the pur- 
poses for which the passage was being used or 
that the accused had any right to use it except 
ns a means of passage. Ibrahim Haji Abdtil 
Rahiman v. Emperor. 41 Cr. L. J. 571 : 

188 I. C. 316 : 42 Bom. L. R. 161 : 

I. L. R. 1940 Bom. 322 : 12 R. B. 508 : 

A. I. R. 1940 Bom. 129. 
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S. 5 — Prosecution — Search, necessity of. 

A prosecution under S. 5 need not necessarily 
be preceded by a search under S. 6. A prose- 
cution under S. 4 or S. 5 might be launched on 
cvidetiec quite independent of Police evidence, 
for example, the evidence of neighbours. 
Emperor v. Shankar Venkusa Chavan. 

36 Cr. L. J. 543 : 
154 1. C. 634 ; 36 Bom. L. R. 1113 : 7 R. B. 355 : 

A. I. R. 1935 Bom. 39. 

S. 5 — Bctlwg on horse-race — Adjourn- 
ment of race — Betting, if offence. 

Where .a bet is entered into with regard to a 
hor.se race to be run on a certain date, the agree- 
ment to bet would be a wager and would amount 
to an offence under S. .'5 even though the race 
i.s possponed to another date. Emperor v. 
Ismail Ilirji. 31 Cr. L. J. 633 : 

124 I. C. 106 : 31 Bom. L. R. 1349 : 
54 Bom. 146 : A. I. R. 1930 Bom. 49.. 

S. 5 — ‘ Found gaming ’ meaning of. 

Tlie ■words ‘ found gaming ’ in S. 5 do not 
mean that the aecused slioukl actually be 
arrested in the place where the gaming has been 
going on. Tribhovan Motiram v. Emperor. 

30 Cr. L. J. 794 : 
117 I. C. 434 : 31 Bom. L. R. 53 : 
53 Bom. 137 : I. R. 1929 Bom. 402 : 

A. I. R. 1929 Bom. 74. 

— S. 5 — Gambling, what is. 

The e.sscnce of the offence of gambling is that 
the game played is not a game of skill but of 
• chance and that in view of the number, posi- 
tion and income of players, the game is one 
where loss might be tlie result not of a lack 
of skill but of lack of luck. Titlockchand v. 
Emperor. 26 Cr. L. J. 1356 : 

89 I. C. 396 : A. I. R. 1926 Sind 65. 

Ss. 65, 67 — Penal Code — Gambling — 

Sentence of fine — Imprisonment in lieu of 
duration of. 

The provisions of Ss. 0.7 and 07 of the Penal 
Code apply equally to punishment inflicted under 
a special law like the Gambling Act and, there- 
fore, the maximum term of imprisonment wliich 
can be awarded in lieu of fine in respect of an 
offence under S. .7 of the Gambilng Act is one 
week only. Emperor v. Radho. 

27 Cr. L. J. 90 : 
91 1. C. 394 : 20 S. L. R. 31 : 
A. I. R. 1926 Sind 144. 

Ss. 5, 6 — Poioer ■ of superintendence of 

High Court in Case of torong conviction. 

IVherc certain persons ■were convicted under 
Ss. 4 and 5, Bombay Prevention of Gambling 
Act, but the majority of them were acquitted 
on appeal on the ground that the ■warrant 
under S. 0 being issued by an officer not em- 
powered to do so, the conviction was illegal, 
on revision by two of the accused who did not 
appeal, the Sessions Judge referred the matter 
to the High Court : Held, that in view of 
S. 439 (5), Criminal Procedure Code, revision 
did not lie, but as the case was one of wrong 
conviction on the face of it, it was desirable to 
use the power of superintendence in judicial 
matter which vested in the High Court under 
S. 107, Government of India Act, to set aside 
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the conviction. Emperor v. Jntiiuadas Natliji 
Shah. 38 Cr. L. J. 606 : 

168 I. C. 718 : 39 Bom. L. R. 82 : 
I. L. R. 1937 Bom. 263 : 9 R. B. 303 : 

A. I. R. 1937 Bom. 153. 

Ss. 5, 6 — Search wider Gambling Ael — 

Mnsilirs, absence of, effect of. 

All sc.nrchc.s under a special or local law are 
not to be conducted in accordance with 
■^lic provisions of the Cr. P. C. and, there- 
fore, the absence of mashirs at a search 
held under the Bombay Gambling Act, docs 
not make the search illegal. Emperor v. Ashtm. 

16 Cr. L. J. 238 : 
28 I. C. 910 : 8 S. L. R. 213 : 
A. I. R. 1914 Sind 158. 

Ss. 5, 6, 7 — Arrest vihilc coming from 

gaming house. 

IVherc a person was seen coming out from a 
house in which gaming was going on : Held, 
that a legitimate inference could be drawn 
that he was in the bouse when gambling was in 
progress and was present there for the purpose 
of gambling. Tribhovan Motiram v. Emperor. 

30 Cr. L. J. 794 : 
1171. C. 434 : 31 Bom. L. R. 53 : 
53 Bom. 137 : I. R. 1929 Bom. 402 ; 
y A. I. R. 1929 Bom. 74. 

Ss. 5, 12 — Presumption mentioned in 

S. 5, applicabilitij to eases under S. 12 — Convic- 
tion under S. 12 when proper. 

The reason underlying the presumption men- 
tioned in S. 5 has no applicability at all to 
cjiscs under S. 12. Before anj' conviction could 
properly be arrived at under S. 12 , it is c.sscn- 
tial that the accused persons should be shown 
by evidence to have been actu.aliy taking part 
in gambling. Emperor v. Jliralal.' 

14 Cr. L. I. 383 : 
201. C. 142 : IS Bom. L. R. 331. 

S. 6 — Found, meaning of. 

A jK’rson may be said to be ‘ found ’ in a 
place where be is actually present, and there is 
nolhing in the section to show that the word 
“ found ” refers only to a finding by the Police, 

J Emperor v. Shankar Venkusa Chanan. 

’ 36 Cr. L. J. 543 ; 

154 I. C. 634 : 36 Bom. L. R. 1113 : 

7 R. B. 355 : A. I. R. 1935 Bom. 39. 

S. 6 — Accused pleading guilty — Duty of 

lilagistratc to convict. 

Where an accused pleads guilty but shows no 
sufllcicnt cause why he should not be convicted, 
the Magistrate should not acquit him. Emperor 
v. Aslum. 16 Cr. L. J. 238 : 

28 I. C. 910 : 8 S. L. R. 213 : 
A. I. R. 1914 Sind 158. ! 

S. 6. ! 

.An oniccr of Police who issues the s\-aiTanl i 
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under S. G of the Act must be careful to con- 
fine himself cxactlj' within the limits which the 
Act lays down. Emperor v. Asial. 

36 Cr. L. J. 902 : 
156 I. C. 294 : 29 S. L. R. 19 : 
7 R. S. 240 : A. I. R. 1935 Sind 102. 

S. 6 — Complaint on oath as basis of 

zcarrant — Non production, effect of. 

Non-production by a Court of the complaint 
on oath, which forms the foundation of a 
warrant issued under S. G, is not improper, 
if the object of the production .is to ascertain 
merely the name of the informer. Baghumal 
IVadhumal v. Emperor. 18 Cr. L. J. 70 : 

37 I. C. 54 : 10 S. L. R. 134 : 
A. I. R. 1917 Sind 43. 

S. 6 — Complaint on oath — Jf must he in 

writing or recited in warrant. 

The complaint on oath referred to in S. G need 
not necessarily be in writing, and need not 
necessarily be recited in the warrant or set out 
in any complaint that may be subsequently 
filed before the Magistrate, Tribhovan Moti- 
ram v. Emperor. 30 Cr. L. J. 794 : 

117 I. C. 434 : 31 Bom. L. R. 53 : 
53 Bom. 137 : I. R. 1929 Bom. 402 ; 

A. I. R. 1929 Bom. 74. 

S. 6 — Complaint on oath. 

The complaint on oalh is not a necessary part 
of the evidence of the prosecution ; ordinarily, 
it wotild be sufficient to rely on the maxim 
“omnia rite esse atca” after formal proof of 
the search warrant. Abdullah v. Emperor. 

12 Cr. L. J. 149 : 
8 I. C. 895. 

S. 6 — Criminal Procedure Code {V of 

1S9S), S. 103 — Search of gaming house without 
mashirs, legality of^Evidcnce discovered in 
illegal search, admissibility, 

A search conducted under S. C is not render- 
ed illegal by the mere non-presence of mashirs, 
as required by S. 103 of the Cr. P. C. 
But such an omission in case of searches 
conducted under the jirovisions of the 
Cr. P. C. would render 1 hem illegal, although 
the illegality would be no bar to the 
consideration of the evidence discovered 
by the search. Kadir Mohamed v. Emperor. 

18 Cr. L. J. 49 : 
37 I. C. 33 : 10 S. L, R. 137 : 
A. 1. R. 1917 Sind 16. 

S. 6 — District Supcrintmdcnl of Police 

if can administer oath. 

The District Supcricntcndcnt of Police is 
competent in eases contemplated by S. 0 
to administer an oath to the person making 
the complaint before him. Tribhovan lilotiram 
V. Emperor. 30 Cr. L. J. 794 : 

117 1. C. 434 : 31 Bom. L. R. 53 : 
53 Bom. 137 : 1. R. 1929 Bom. 402 ; 

A. I. R. 1929 Bom. 74. 

S. 6 — Search, essentials of 

It is not essential that a search made under 
S. G should necessarily conform to the pro- 
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visions of S. 103, Cr. P. C. Walvckar v. 
Emperor, ' 33 Cr. L. J. 733 : 

139 I. C. 281 : 34 Bom. L. R. 901 : 

I. R. 1932 Bom. 484 : A. I. R. 1932 Bom. 610. 

S. 6 — Powers arising xmder ottlstdc 

Bombay Distriet Police Act, if can be conferred 
on Additional Superiniendent of Police by Pro- 
vincial Government — Issue of warrant by such 
officer — Legality. 

Section 0 does not confer on tlic Provincial 
Government the right to confer on the Ad- 
ditional Superintendent of Police powers 
arising outside the Bombay District Police Act, 
and the powers arising under S. G arc outside 
the Bombay District Police Act. The words 
“specially empow'cred by Government in this 
behalf” in S. G only cover the Assistant or 
Deputy Superintendent of Police. Although 
the Additional District Superintendent of Police 
is carrying out all the powers under the Police 
Act, of a District Superintendent of Police, 
he is not in fact a District Superintendent of 
Police, and he cannot be given power to issue a 
warrant under S. G. Section 17, Bombay 
General Clauses Act, 1904, does not apply to 
this case at all. Asgatalli Maliammcdalli 
Hcralwala v. Emperor. 41 Cr. L. J. 485 : 

187 I. C. 459 : 42 Bom. L. R. 203 : 
12 R. B. 487 : A. I. R. 1940 Bom. 127. 

S. 6 — Poxocr of Commissioner to ask 

subordmates to arrestlin his presence. 

Where the Commissioner of Police went with 
his subordinates to arrest several persons and 
one of his subordinates arrested tlic accused 
under the authority of the Commissioner and 
in his presence though not within his view : 
Held, that the arrest could not be held to be 
illegal merely because the arrest was not made 
by the Commissioner personally or within his 
view. Emperor v. Ismail Ilaji. 

31 Cr. L. J. 633 : 

124 I. C. 108 ; 31 Bom. L. R. 1349 : 

54 Bom. 148 : A. I. R. 1930 Bom. 49. 

S. 6 — Power to arrest toithoul xoarranl. 

A person who is authorized to issue a war- 
rant under S. G could himself arrest without 
a warrant. Emperor v. Ismail Haji. 

31 Cr. L. J. 633 

124 I. C. 106 ; 31 Bom. L. R. 1349 : 

54 Bom. 146 : A. I. R. 1930 Bom. 49. 

S. 6 — Power to order search and arrest. 

The legislature must be presumed to have 
intended that the Magistrate, First Class, should 
have the authority to make the arrest and 
the search himself, if necessary. For when 
the legislature empowers an olhcer to delegate 
an authority to do a certain act to another 
person, it necessarily implies that the original 
authority to do such act is fully and com- 
pletely in the oincer himself, but that it is 
necessary for the c.vigcncics of business that 
it should be done in the majority of eases 
by persons acting under authority derived 
from him. No provision of the Code of 
Criminal Procedure as to the authority em- 
powered to issue a warrant for arrest or 
.search, or the persons to whom and the con- 
ditions under which such warrant may be 
issued can apply for the purposes of S. 7 of 
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the Gambling Act. The authority, the persons 
and the conditions must be respectively those 
specifically mentioned in S. G of the Act and 
no other. But the special provision in S. G 
would still be subject to the general provisions 
of Ss. G5 and 105 of the Code. Emperor v. 
Fernand. 6 Cr. L. J. 34 : 

9 Bom. L. R. 695 : 1. L. R. 1931 Bom. 438. 

S. 6 — ‘Special search xoarrant,’ essentials 

of — Misdescription, effect of. 

A search warrant issued under S. G must 
describe the place intended to be searched 
with great clearness and freedom from 
ambiguity. But a mere inaccuracy of descrip- 
tion which is not so material or substantial 
as to mislead a stranger, if he were to go to 
the locality and attempt to find the place 
with the help of the warrant will not vitiate 
the warrant. Emperor v. IViavarmal Rupchand. 

30 Cr. L. J. 595 : 
116 I. C. 251 : 31 Bom. L. R. 158 . 
I. R. 1929 Bom. 347 : 53 Bom. 367 : 

A. I. R. 1929 Bom. 157. 

S. 6 — Special xcarrant — Intended to 

apply to large number of persons. 

The e.vpression ‘special warrant’ in S. G has 
reference only to the limiUition as regards 
the person or persons who would be com- 
petent to execute it, and. a warrant does not 
cease to be a special warrant merely because 
it is intended to apply to a large number of 
tenements and persons. Emperor v. Thavarmal 
Rupchand. 30 Cr. L. J. 595 : 

116 I. C. 251 : 31 Bom. L. R. 158 : 
I. R. 1929 Bom. 347 .- 53 Bom. 367 ; 

A. I. R. 1929 Bom. 157. 

^S. 6 — Special xoarrant, requirements of — 

Authority to search cannot be delegated. 

A warrant issued under S. G must specify the 
officer to whom the authority is given, and the 
only person who can execute the warrant is 
the officer therein named. The officer cannot 
delegate the authority to execute the warrant 
to another officer. Mithu v. Emperor. 

10 Cr. L. J. 3 : 
2 1. C. 371 : 3 S. L. R. 56 

S. 6 — Strict construction. 

S. G of the Act must be construed strictly 
because S. 7 gives to an arrest and seizure 
under it' an operation different from that of 
the general presumption of innocence in crimi- 
nal eases. Emjreror v. Fernad. 

6 Cr. L. J. 34 : 
9 Bom. L. R. 695 : I. L. R. ‘31 Bom. 438. 

S. 6 — Second xoarrant 

There is no express provision in S. G empower- 
ing the issue of a second warrant on the strength 
of the sworn testimony on which a prior 
warrant has been issued. Emperor v. Asiat. 

36 Cr. L. J. 902 : 
156 I. C. 294 : 29 S. L. R. 19 : 7 R. S. 249 : 

A. I. R. 1935 Sind 102. 

S. 6 — Warrant— ‘Description of the house 

and locality. 

A warrant issued under S. 0 which accurately 
describes the house or room to be searched, is 
not illegal merely because it does not correctly 
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specify tlic locality of such house or room. 
EmpcTOT V. Krishna lliitna Dalvi. 

1 Cr. L. J. 5 : 
6 Bom. L. R. 52. 

S. 6 — Warrant containing dirction 

far seizure of money found on people in gam- 
ing house, legality of. 

A w.arrant issued under S. G is not rendered 
wholly bad or illegal by reason of its containing 
a direction for .seizure of all money found on 
people in the gaining house, such a direction 
'should be regarded as mere surjilusagc not 
affecting the main purpose of tlie warrant. 
Baghumal Wadhumal v. Emperor. 

18 Cr. L.J. 70 : 
37 I. C. 54 : 10 S. L. R. 134 : 
A. I. R. 1917 Sind 43. 

■ S. 6 — Warrant — Wrong occuption pro- 

jicrty to be searched — Effect. 

If a warrant wrongly describes the pro- 
perly to be searched, tlien it is a bad warrant. 
But a description in.ay be good in part on the 
principle of falsa demonstratio non noccl. 
VttUibhai v. Emperor. 

34 Cr. L. J. 137 (2) : 
141 1. C. 345 : 34 Bom. L. R. 1447 : 
I. R. 1933 Bom. 74 : A. I. R. 1933 Bom. 79. 

S. 6 — Warrant — Presumption. 

If a warrant issued under S. 0 is regular 
a pre.sumption arises tliat tiic jircmises 
were used as a common gaming house, and, 
that the jicrsons playing on those pre- 
mises were guilty of an offence under S. 5 
of the Act. Tiilochchand v. Emperor. 

26 Cr. L. J. 1356 : 
89 I. C. 396 : A. I. R. 1926 Sind 65. 

Ss. 6, 7 (as amended in 1936) — 

Evidence of approver — Corroboration. 

In gambling cases, as in other cases, the evi- 
dence of approvers or accomplices must be 
corroborated in the usual manner, that is to 
.say, by evidence other than that provided by 
themselves whereby the Court can be satisfied 
that they sjicak the truth not only 
as to the factum of the crime but 

as to the, identity of the accused as well. 
The amount of that evidence and whether it is 
.sullieicnt corroboration ■ dcjicnds upon the 
circumstances of each particular ease. Emperor 
V. Ali HIolo. 40 Cr. L. J. 271 : 

179 I. C. 794 : 11 R. S. 150 : 1939 Kar. 217 : 

A. I. R. 1938 Sind 228. 

Ss. 6, 7 (as amended in 1936) — lu- 

.erpretation — Liberal — Ileason to suspect — licason- 
ablc grounds — Information given by police inform- 
ant. 

.Sections G and 7 must be inlcrjirctcd in a 
rea«-onably broad .siiirit having .some fair rela- 
tion to Ihc realities of the lives of the kind of 
peoples to which the .-Vet was intended by the 
Lcgi'-lature to apply. Sections G and 7 of the 
.•\ct must be read together. The words “which 
he has reason to suspect" in .S. G must be rc.ad 
with the words “had . reasonable grounds for 
.'•U'.IH’eting” whicli occur in .S. 7. Tiie reason 
for suspicion which is referred to in Cl. (a) 
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of S. C must obviously include information 
given by a Police informant, and so far as the 
seizure of all things reasonably suspected to 
have been used or intended for the purpose of 
gaming under Cl. (c) is concerned, it cannot be 
expected that the Police Ofiiecr must wait for 
a tmnslalion or interpretation of a writing, 
otherwise unintelligible to him found upon slips 
of paper on tlie person of the suspected man. 
He must judge and be judged by all the 
surrounding circumstances and the information 
be then possessed. Emjmror v. Ali Molo. 

40 Cr. L. J. 271 : 
179 I. C. 794 : 11 R. S. 150 : 1939 Kar. 217 : 

A. I. R. 1938 Sind 228. 

Ss. 6, 7 (as amended in 1936) — Raid 

by Sub-Inspector on information — Persons found 
sitting at table at midnight — Money and slips 
recovered — Slips containing nnintclligiblc ioriting 
— Sub-Inspector, if justified in inferring that they 
arc betting slips — Presumption. 

Where the Siib-In.spector finds, upon the in- 
formation of the Police informant that in a 
particular house gambling in American Futures 
is going on, that a number of persons of different 
communities having no iiarticular relationship 
with each other are sitting at a table in a room in 
that house at midniglit, who can give no satis- 
factory account of their presence and who arc 
found to possess on tlicm considcr.ablo sums of 
money, wliile slips of paper witli unintelligible 
writing upon them arc found upon one of 
them, the Sub-In.spector has every re.ason to 
suspect that these .sli])s of p.apers with the unin- 
telligible writing contain the record of bets, and 
under the circumstances, the Court can raise 
presumption against the accused which puts 
upon them the burden of proof under S. 7. 
Emperor v. Ali Molo. 40 Cr. L. J. 271 ; 

179 I. C. 794 : 11 R. S. 150 : 1939 Kar. 217 : 

A. I. R. 1938 Sind 228. 

Ss. 6, 7 — Common gaming house — 

Search by Commissioner •xilhout warrant. 

The Commissioner of Police in the Citj' of 
Bombay is entitled to make a search in a com- 
mon gaming house and to arrest tlie persons 
found there, even in the absence of a warrant 
under S. 0. The Commissioner has- himself 
power to do that wiiich under S. G he is em- 
powered to authorize a subordinate I’olicc 
Olliccr to do. Emperor v. Jaffur Mahomed. 

14 Cr. L.J. 204: 

16 I. C. 204 : 15 Bom. L. R. 106 : 

37 Bom. 402. 

Ss. 6, 7 — Search by Commissioner xvith- 

out warrant — Presumption under .S'. 7. 

The presumption under .S. 7 of the Act docs 
not arise where a house is not entered under a 
special warrant but is niidcd by the Commis- 
sioner of Police willioiit a warrant. Tiic special 
rule of evidence authorized by S. 7 only comes 
into operation when the imperative jirovisions 
of tlie .section have been satisfied. Emperor 
V. .laffur Mahomed. 14 Cr. L. J. 204 : 

16 I. C. 204 : 15 Bom. L. R. 105 : 

37 Bom. 402. 
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Ss. 6, 7 — Warrant — Search — Complaint 

on oath. 

Though it is desirable to formally produee in 
evidence a warrant issued under S. 0, yet where 
the complainant states that he searched the 
house under warrant and such warrant and his 
complaint on oath, appear in the proceedings 
of the Magistrate, and it is not alleged that the 
complainant searched the house under any 
other warrant, or that the warrant was not 
regularly issued under the said section, the 
High Court will not exercise its discretionary 
powers of revision. Abdullah v. Emperor. 

12 Cr. L. J. 149 : 

8 I. C. 895. 

Ss. 6, 7 — Warrant, validtitj of — Barden 

of proof — Presumption under S. 7 when appli- 
cable. 

Before applying the provisions of S. 7, the 
prosecution is bound to prove that the house 
was entered under a warrant duly issued under 
S. G. The mere assertion of a police ofTicer 
that information was given on oath to tlic 
Magistrate granting the warrant is not suffi- 
cient meterial to jurtify the conclusion that the 
warrant was properly issued. No presumption 
can be drawn against the accused in the absen- 
ce of proof as to the validity of the warrant, 
and in such a case, the mere finding of instru- 
ments of gaming in the house entered under 
the warrant is not proof that it was used ns a 
common gaming house. Kadir v. Emperor. 

10 Cr. L. J. 406 : 

3 S. L. R. 78 : 3 I. C. 893. 

— Ss. 6, 8 — Money found in coat pochet 

of accused convicted of gaming — Seizure of under 
S. 6. 

The power of forfeiture exercisable by the 
Magistrate under S. 8 is discretionary. Where 
the money seized was found in the coat pocket 
of the accused, it cannot be said, in the absence 
of any satisfactory explanation by him that 
this money was not rightly seized under S. G 
and was not connected with the gaming of 
W'hich he has been convicted. Bhagtvandas 
Ghanshamdas v. Emperor, 41 Cr. L. J. 399 ; 

187 I. C. 78 : 1940 Kar. 150 : 12 R. S. 219 : 

A. I. R. 1940 Sind 28. 

S. 7 — Complaint and warrant on file but 

not formally put in evidence — Discretion — Magis- 
trate should ascertain whether document to be 
regarded as evidence. 

Where the' complaint, under S. G and the 
warrant issued thereon, were actually on the 
file of the proceedings but •were not formally 
exhibited and put in evidence owing to an 
inadvertent omission on the part of the prose- 
secution : Held, that the Magistrate should, in 
the exercise of a wise discretion, have drawm 
the attention of the Police Prosecutor to the 
fact that the documents had not been exhibited 
and have ascertained whether or not they were 
to be regarded as having been produced as evi- 
dence for the prosecution under S. 244, Crimi- 
nal Procedure Code. Emperor v. Ghulam 
Hossein. 10 Cr. L. J. 408 : 

3 S. L. R. 84 : 3 I. C. 895. * 
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S. 7 — Presumption — Rebuttal. 

Instruments of gaming found only being slips 
of paper with names of horses and sums of 
money — Presumption, held rebuttable by very 
little evidence. Rustam Cursclji v. Emperor. 

33 Cr. L. J. 389 : 

136 I. C. 868 : 34 Bom. L. R. 267 : 

I. R. 1932 Bom. 228 : 
A. I. R. 1932 Bom. 181. 

— S. 7 — Presumption. 

No presumption arises under S. 7 that a place 
is kept by any person as a common gaming 
house. The fact that a person keeps or uses or 
occupies a common gaming house must be 
proved in the ordinary way. Bhanji v. Emperor. 

27 Cr. L. J. 905 : 

96 I. C. 217 : 20 S. L. R. 10 : 
A. I. R. 1926 Sind 254. 

S. 7 — Presumption under — Evidence 

sufficient to rebut presumption. 

A warrant was issued ujjon the sworn informa- 
tion of an avowed gambler, who was not even 
subjected to the test of cross-examination. 
When the premises were entered, the accused, 
who were all of the same caste, were found 
engaged in preparing tea. Some cricketing 
things as well as some cards and dice and a 
money box, with a little cash in it, were found 
on the premises. The accused asserted that the 
premises were used by them as as a club : Held, 
that the presumption arising under S. 7 had 
snlfieicntly been rebutted. Tyab AH v. Emperor. 

10 Cr. L. T. 407 : 
3 I. C. 894 : 3 S. L. R. 80. 

S. 7 — Presumption under, nature of — 

When aiiscs and how rebutted. 

. There arc two events on which presumption 
under S. 7 arises. The first event is when any 
instrument of gaming has been seized in the 
house, room or place entered under S. G or 
about the person of anyone found therein. All 
that the Court has to do is to sec whether the 
documents and things found in the house raided 
fall within the dclinition of “instruments of 
gaming.” If they do, then the presumption 
arises. The occurrence of other event requires 
two things to be proved, first, that something 
lias been seized, whicli is other than an instru- 
ment of gaming, and secondly, that the Police 
OfTicer had reasonable grounds for suspecting 
that the thing so seized was an instrument of 
gaming. When these two things are proved, 
then the Court must presume that the house, 
which has been entered was used as a common 
gaming house until the contrary is proved. But 
obviously if the only evidence of the house 
being used as a common gaming-house lies in the 
seizure in the house of something which is in 
fact not an instrument of gaming although the 
Police Oniccr had reasonable grounds for suspec- 
ting that it -was an instrument of gaming, then 
there is no evidence of such user and the pre- 
sumption is rebutted. The presumption arising 
in the second event specified in S. 7 must 
always be stillborn, because it is rebutted by 
proof of the very event wliich gives it birth. 
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namely seizure of somethinp other than an 
instrument of paminp. The second event can 
only arise, when it is proved that the thing 
which was found in the house raided was not 
an instrument of gaming and, directly it is 
j)rovcd, the evidential value of the thing found 
is destroyed. Emperor v. Eathalal Vanmali. 

40 Cr. L. I- 891 : 
184 I. C. 252 ; 41 Bom. L. R. 548 : 

I. L. R. 1939 Bom. 434 : 12 R. B. 155 : 

A. I. R. 1939 Bom. 339. 

' S_ 7 — Presiimptio7i under, when can be 

drawn — Special warrant, what cojistitutcs — Ex- 
traneous evidence as to nature of warrant, admis- 
sibility of. 

A Magistrate cannot draw any of the presump- 
tions mentioned in S. 7 unless the warrant 
issued is a special warrant, that is, a warrant 
which is directed personallj' to a particular 
Police Officer named therein and not one which 
can be endorsed over to any otlicr Police OiTiccr 
of similar rank. A special warrant must on the 
face of it, be a special warrant and if it is not 
directed to a special ofliccr, extraneous evidence 
cannot be admitted to prove that it was meant 
to be executed by a special Police Officer 
personally and only by him. Assudomal v. 
Emperor.' 30 Cr. L. J. 1074 : 

119 I. C. 535 : 1. R. 1929 Sind 215 : 

A. I. R. 1930 Sind 59. 

S. 7 — Presmnption, when arises. 

The presumption under S. 7 only arises 
where there has been an arrest and a search 
under S. 0 of the Act. Emperor v. Fcrnad. 

6 Cr. L. J. 34 : 
9 Bom. L. R. 695 : 1. L. R. 31 Bom. 438. 

S. 7 — Presumption, xchen rebutted. 

If the circumstances sliow that the only person 
wlio can make a profit from tiie gaming is not 
the owner, occupier or person using or having 
the use of the place in which the gam- 
ing is carried on within the meaning of 
Ss. .9 and 4 of the Act, the presumption must 
be rebutted and no conviction would be possible 
either under S. 4 or S. 5. Krishnaji Madhu- 
sudan v. Emperor. 41 Cr. L. J. 273 : 

186 I. C. 242 : 41 Bom. L. R. 1114 : 
12 R. B. 338 : A. I. R; 1940 Bom. 18. 

S. 7 — Presumption. 

The presumption under S. 7 will arise only if 
the house has been entered under warrant issued 
under the provisions of S. 0. Emperor v. Asiat. 

36 Cr. L. J. 902 : 
156 I. C. 794 : 29 S. L. R. 19 : 7 R. S. 240 : 

A. I. R. 1935 Sind 102. 

Ss. 7, 5 — .■Iccused failing to rebut pre- 
sumption — Effeei. 

Where the prosecution proves the facts neces- 
sary to raise the presutiiption under S. 7, they 
need not prove anything further, and it becomes 
necessary for tlie accused to prove that the 
passage w.as not a common gaming house. 
Where he fails to rebut the ])resumptions under 
S. 7, his conviction under S. 5 is justified. 
Ibrah'm Ilaji .-ibdul Itahiman v. Emperor. 

41 Cr. L. J. 571 : 
188 I. C. 360 : 42 Bom. L. R. 161 : 

I. L. R. 1940 Bom. 322 : 12 R. B. 503 : 

A. T. n. 1Q4n Tinm. 129. 
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Ss. 5, 7 — Presumption under S. 7 — Onus 

to prove that place icas not common gaming house 
— Onus not discharged — Conviction under S. 5. 
Where the Crown has proved the finding of 
instruments of gaming, and the presence of the 
accused in the place, the burden is throwi upon 
the accused to show that the place was not a 
common gaming house. \Micre the accused 
has not discharged this burden, bis conviction 
under S. 3 is justified. Ghulam Hussein Eawji 
v. Emperor. 41 Cr. L. J. 253 : 

186 1. C. 148 : 41 Bom. L. R. 1326 : 

1. L. R. 1940 Bom. 105 ; 12 R. B. 310 ; 

A. 1. R. 1940 Bom. 62. 

S. 8 — Cash and ornaments found on 

persons of gamblers — Forfeiture. 

Under S. 8 c.asb, currency notes and ornaments 
found on the persons of those in a gaming house 
cannot be treated as instruments of gaming, 
even tbough they may have been used, or may 
be intended to be used for the purposes of 
gaming, and, therefore, are not liable to forfei- 
ture. The power of forfeiture extends only to 
securities for money, and other articles seized 
in the house which are not instruments of gam- 
ing. Sadashiv Bab Habbu v. Emperor. 

21 Cr. L. J. 384 : 

55 I. C. 864 : 22 Bom. L. R. 197 : 

44 Bom. 686 : A. I. R. 1920 Bom. 311, 

S. 8 — Money found on persons of those 

gaming and present in common gaming house, 
xchen can be forfeited. 

S. 8 does not provide for the forfeiture of 
money found on the persons of those in the 
common gaming house ; money or currency 
notes used or intended to be used as a means 
of gaming or the proceeds of gaming found on 
tJie person of one present in the common gam- 
ing house for the purpose of gaming and so on, 
can be forfeited but tbe prosecution must, of 
course, show that any particular money to be 
forfeited as a means of gaming falls witbin the 
definition of “instruments of gaming’’ in S. 3. 
35 I. C. 804 (1) and 137 I. C. 181 (2), referred 
to. Doongersi Axochar v. Emperor. 

41 Cr. L. J. 385 : 
186 I. C. 883 : 1940 Kar. 125 : 12 R. S. 221 ; 

A. I. R. 1940 Sind 22. 

Ss. 8, 6 (c) — Forfeiture, articles liable 

to. 

The second paragraph of S. 8 refers back to 
cl. (c) of S. C, and the articles liable to seizure 
and forfeiture arc limited to articles of value 
reasonably suspected to have been used or 
intended to have been used for the purposes of 
g.aming and found within the premises. Rasul 
Gulab Kadir v. Emperor. 18 Cr. L. J. 663 : 

40 I. C. 311 : 19 Bom. L. R. 352 : 

A. I. R. 1917 Bom. 238. 

S. 10 — E.ramination of accused person as 

xcifness, legality of— His evidence, admissibility. 

A Magistrate is not justified under S. 10 to 
examine and therefore commits an irregularity, 
if he examines an accused person while he is 
still in the position of an accused person and 
has obtained no order of discharge or acquittal. 
Statements made by accused persons under 
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such circumstances are not admissible in evi- 
dence. Babilal Balwaul v. Emperor. 

17 Cr. L. I. 2 : 
32 I. C. 132 : 17 Bom. L. R. 1078 1 
A. I. R. 1915 Bom. 123. 

S. 12 — Apprehension of person, whether 

should be in actual act. 

S. 12 does not require tliat tlic Police should 
apprehend persons in tlie actual act of f'aming. 
The words “arc found gaming” in S. 12 liave a 
wider meaning than “seen gaming.” Tlio word 
“found” is more akin to the word "discovered” 
in its nature and purpose, and if people .are 
found by the Police in such circumstances that 
it is clear that when the Police came upon the 
scene they were engaged in gaming, it does not 
matter that dice and darts were not .seen 
actually thrown. The transaotioji as a whole 
must he looked at, and not one particular 
minute or second of time. Ghanshamdas v. 
Emperor, 37 Cr. L. J. 1005 : 

164 I. C. 642 : 29 S. L. R. 349 : 
9 R. S. 50 : A. I. R. 1936 Sind 126. 

S. 12 — Construclion — Deciding factor. 

In construing the expression, “any place to 
which the public have or arc iicrmittcd to have 
access” in S. 12, the deciding factor is not whe- 
ther the place is or is not owned by a private 
individual or a statutorj' body, but the use to 
which it is put. If a private owner invites 
either expressly or by implic.ation the public 
generally to enter his garden, then so long ns 
that invitation is extended to the public 
gcnenally, the garden is a place to which 
the public have or arc permitted to Jiavc access 
within the meaning of the section. The fact 
that the owner reserves to himself the right 
to exclude undesirables is not the deciding 
factor. Tahirali v. Emperor. 37 Cr. L. J. 876 : 

164 I. C. 58 : 30 S. L. R. 72 : 
9 R. S. 29 : A. I. R. 1936 Sind 90. 

S. 12 — Conviction — Confiscatio7i — Order 

for sale of instruments af gaming—LcgnliUj of. 

The forfeiture of money and the severer penal- 
ties imposed by the section relate to a person 
convicted of wagering or betting but not to a 
person convicted merely of gaming. Where 
there has been a conviction under S. 12, the 
money and the instruments of gaming will not 
be forfeited and will be returned to the owner 
of the instruments. Muhammad Ilassan v. 
Emperor. 38 Cr. L. f. 668 : 

169 I. C. 35 ; 31 S. L. R. 44 : 
9 R. S. 255 : A. I. R. 1937 Sind 99. 

— S. 12 — Dart game — Case of average per- 

son should be considered. 

The law is enacted for the .average man and 
not for a person of unusual skill, and the ques- 
tion whether in a game of dart, cliance or skill 
is a deciding factor, is to be decided by taking 
the case of an average man. Ghanshamdas v. 
Emperor. 37 Cr. L. J. 1005 : 

164 I. C. 642 : 29 S. L. R. 349 : 
9 R. S. 50 : A. I. R. 1936 Sind 126. 

S. 12 — Dart game — Pensons gaming 

loithin Act. 

in a game of darts a person udio sells the 
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ticket and receives the w.agcr takes just as 
great a part in the act of gaming as does the 
person who hands the dart to the individual 
who is to try his chance, and as does, the third 
individual who removes the dart from the 
board and all the three can be held to be en- 
gaged in ,a gaining within the provision of the 
Act. Ghanshamdas v. Emperor. 

37 Cr. L. I. 1005 : 
164 I. C. 642 : 29 S. L. R. 349 : 
9 R. S. 50 : A. I. R. 1936 Sind 126. 
S. 12 — “Game,” rohether wager — Instru- 
ment of gaming. 

The word “game” as used in S. 12 does not 
include a wager. Accused were gambling with- 
in the second enclosure of the Bojnb.ay Race 
Course during tlic races. They received money 
from persons who bet on the horses running and 
promised to pay on the winner at certain rates. 
They were charged under S. 12: J/cld, that 
the accused were not guilty of an offence under 
S. 12 in.asmuch as they were not playing with 
instruments of gaming used in playing a game. 
Emperor v. Vithal Das Ilirji. 

19 Cr. L. J. 8 : 
42 I. C. 920 : 19 Bom. L. R. 830 : 

A. I. R. 1917 Bom. 200. 

S. 12— Pcr.son on private permises 

accepting bets from jmrsons in streets — Offence. 

Although a person may be on private permises 
yet if he stands or sits so as to be able to take 
bets from the public in a public street, he can 
be held to be actually betting or g.aming in that 
street. Where accused sat on a chair placed 
just within liis .shop and accepted bets from 
pensons in the public street: Held, that the 
accused was gaming in a place to which the 
public had access and was guilty of an offence 
under S. 12. Falcirbhai Nathiibai v. Emperor. 

27 Cr. L. J. 452 : 
93 I. C. 244 : 28 Bom. L. R. 92 : 
A. I. R. 1926 Bom. 149. 

S. 12 — ‘Place to which public have or are 

pcrmiiled to have access,’ whether includes hotel. 

The words in the amended S. 12 “in any place 
to Avhich the public have or are permitted to 
have access” include a hotel. Emperor v. 
Manguhhai Dhai/abhai. 31 Cr. L. J. 1119 : 

127 I. C. 81 : 32 Bom. L. R. 790 : 
54 Bom. 491 : A. I. R. 1930 Bom. 369. 

S. 12 — Playing cards for very insignifi- 
cant stakes near a masjid — Offence, trifling — 
Sentence. 

Accused, -who were peons and mill-hands, 
were convicted for gaming in that they played 
cards for very insignificant stakes under the 
.shades of a masjid and were sentenced to fifteen 
daj's’ imprisonment each : Held, that the offence 
was very trivial and the sentence inflicted grossly 
disproportionate and that a warning or small 
fine would have answered the ends of justice. 
Mahamad Nafhu v. Emperor. 

18 Cr. L. J. 97 : 

37 I. C, 305 : 18 Bom. L. R. 940 : 41 Bom. 149 : 

A. I. R. 1916 Bom. 98. 

■S. 12 — Public place, street or thorough- 


fare. 
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■ The word “place,” in S. 12 is qualified by the 
word “public,” and it must mean a place of the 
.same Rcncral character as a “road or thorough- 
fare.” Emperor v. Hosscin Noor Mahomed. 

3 Cr. L. J. 211 ; 

8 Bom. L. R. 22 : I. L. R. 30 Bom. 348. 

^Ss. 12, 13— r/jcrc map be offence under 

S. 72 when pn^eage is place accessible to public. 

Obiter. — In eases where the passage is a. place 
, to which the public have access or arc per- 
*^iiUcd to have access, there might be an 
offence under S. 12 of the Act. Krishnaji 
Madhusudnn v. Emperor. 

41 Cr. L. J. 273 .• 
186 I. C. 242 : 41 Bom. L. R. 1114 : 

' 12 R. B. 33S : A. I. R. 1940 Bom. 18. 

S. 12 (a) — Accused travelling in train 

arrested — Wagering chits and vioncp intended to 
distribute at soine other place, found in his jmsscs- 
Sion — Conviction under S. 12 (aj. 

IVhcre an accused travelling in a train is 
arrested, he cannot be convicted under 
S. 12 (a) for being found in possession of 
w.agcring chits and money representing winnings 
which the accused intended to distribute at 
•some other place, unless those winnings are 
shown to be winnings of gaming in a public 
place. Emperor v. Somabhai Govindbhai. 

40 Cr. L. J. 97 (F. B.) : 
X' 178 I. C. 588 : 40 Bom. L. R. 1082 : 

11 R. B. 176 ; I. L. R. 1939 Bom. 53 (F. B.) : 

A. I. R. 1938 Bom. 484. 

S. 12 (o) — Object. 

The object of the amended S. 12 (a) was to 
free the M'ord “place” which had been originally 
used in that section from the restricted mean- 
ing which it was held to boar, appearing as it 
did between the c.xprcssion “public street,” 
and the word “thoroughfare”. Emporor v. 
Mangubhai Dhapabhai. 31 Cr. L. J. 1119 : 

127 I. C. 81 : 32 Bom. L. R. 790 : 

54 Bom. 491 : A. I. R. 1930 Bom. 369. 

S. 12 (a) — Public place — Murgi-Swami 

Math at Ilavcri. 

The iilurgi-Swami Nath at llaveri, in the 
Dharwar District of the Bombay Presidency, 
which is enclosed in a compound wall, is of 
the highway, is managed by a Swami as 
trustee for the Lingayct community who has 
power to keep people out if he chooses, and 
1 is not a public place within the meaning of 
S. 12 (a). Emperor v. Chennappa. 

14 Cr. L. J. 167 : 

19 I. C. 167 : 15 Bom. L. R. 101. 

Ss. 12 (a), 3 — Conviction for being rcaso'n- 

ablp suspected to be gaming — Propriety — “Gaming 
in public place”, essentials of. 

Tlic mere fact of being reasonably suspected 
by a Police Ofiiccr is not sulficicnt to justify a 
conviction of a criminal oilcncc. A man can 
only be convicted of actual gaming in public. 
lYhcn the Courts arc concerned with a particu- 
lar form of gaming made punisliable under the 
Art and the charge is based on one of the 
ancillary acts in the definition, some connection 
ought to be shown between that act and the 
particular form of gaming whicli is tiie suljject 
of the charge. Tlic words ‘intended to aid or 


BOMBAY PREVENTION OF PROSTITUTION 
ACT (XI OF 1923). 

facilitating the various acts described must be 
read as ancillary to the general words of the 
definition. Before convicting a man of aiding or 
facilitating an act, it mint be sliown tliat that 
act has taken place and tliat it is an offence. 
If it be proved that gaming has taken place 
in a public place, then anyone wlio is 
shown to have aided or facilitated such 
gaming is guilty altliougli he has not himself 
taken part in the actual gaming. But it is 
impossible to convict a person under this sta- 
tute of aiding or facilitating an act when the 
act itself which he has aided or facilitated is not 
.shown to be a criminal act. But if the charge 
is gaming in a public place and the only act 
alleged is one which facilitates the distribution 
of profits of some other kinds of gaming, the 
ancillary act cannot bo said to form part of the 
offence charged, unless it is an overt act whicli 
itself amounts to gaming in public within the 
intendment of the section. To put in a nutshell 
though the distribution of the winnings of 
gaming and any act faeilit.ating the same is 
gaming, it is not gaming in a public place, un- 
less (a) the winnings are the winnings of gaming 
in a public place, in which ease the mischief 
aimed at has been committed somewhere, or (b) 
the di.slribution or ancillary act is itself public. 
Emperor v. Somabhai Govindbhai. 

40 Cr. L. J. 97 (F. B.) ; 

178 I. C. 588 : 40 Bom. L. R. 1082 : 
11 R. B. 176 : 1. L. R. 1939 Bom. 53 (F. B.) : 

A. I. R. 1938 Bom. 484. 

S. 13 — Game of shill, what is. 

No game can be a game of skill alone, and in 
any game in which even groat skill is required, 
chance must play a certain part. Wiiere the 
elements of chance more strongly predominate, 
the game is not a game of mere skill. Muham- 
mad Ilassan v. Emperor. 38 Cr. L. J. 668 : 

169 I. C. 35 : 31 S. L. R. 44 : 9 R. S. 255 : 

A. I. R. 1937 Sind 99. 

Ss. 13, 4 — Game of cards called pattin- 

ata, if comes within mischief of Act. 

"3Icrc skill” means pure skill, skill and noth- 
ing else. A game in which tiicrc is sub.stantial 
element of chance cannot be described as a 
game of mere skill or pure skill. Of course, 
if the element of chance in a game is 
.so small as to be negligible, it may be reason- 
able to ignore it. .A game of cards called 
petlin-ala played for money .stake is not a game 
of mere skill, and comes within tiic mischief of 
the Act. Emperor v. Kallapa Gurappa Kota 
Gunshi. 41 Cr. L. J. 157 : 

185 I. C. 315 ; 41 Bom. L. R. 970 : 

I. L. R. 1939 Bom. 679 : 12 R. B. 231 : 

A. I. R. 1939 Bom. 481. 

BOMB.\Y PREVENTION OF PROSTI- 
TUTION ACT (XI OF 1923) 

Ss. 3, 10 (1) — I’olice Officer not specially 

authorised — Arrest without complaint, Icscility 
o' — Court, whether can try accused. 

The arrest of a woman under ?, 10 (I) by a 
Police Ofiieer who is neither specially atitlioris- 
cd in this behalf by the Commissioner of Police, 
nor has received any complaint against her, is 
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BOMBAY PRIMARY EDUCATION (DIS- 
TRICT MUNICIPALITIES) ACT (I OF 
1918). 

illegal, and the Court has no jurisdiction to 
take cognizance of the offence without a pro- 
per complaint within the meaning of S. 4 (1) (h) 
oftheCr. P. C. being filed in the ordinary 
way. Chandri Baxooo v. Emperor. 

26 Cr. L. J. 441 ; 

85 I. C. 57 : 26 Bom. L. R. 1225 : 

49 Bom. 212 ; A. I. R. 1925 Bom. 131. 

S. 1 — ‘Prostitute,’ meaning of — Mistress 

and prostitute distinguished — Having stray para- 
mour, effect of. 

The idea underlying prostitution is that a rvo- 
man should .surrender for a monetary considera- 
tion to some one who is not in law entitled to 
have sexual intercourse with her. A mistress 
is not necessarily a prostitute, the relationship 
being of a more permanent nature than Ihc 
casual relationship implied in prosti- 
tution. Nor would having a stray paramour 
constitute a woman a prostitute. Pre- 
vention of Prostitution Act XI of docs not 
contemplate any distinction between an ordi- 
nary prostitute and a common prostitute. 
Emperor v. Lalija Bapu Jadha. 

30 Cr. L. J. 737 : 

117 I. C. 336 : 31 Bom. L. R. 521 : 

I. R. 1929 Bom. 384 : 

A. I. R. 1929 Bom. 266. 

BOMBAY PRIMARY EDUCATION 
(DISTRICT MUNICIPALITIES) ACT 
(I OF 1918). 

S. 1 (3) — Byc-iaies of Sxirat jMunicijtali- 

ly — Bye-laxo No. 4, xvhctfter ultra vire.s — 

information for purposes of census. 

B 5 ’’e-law No. 4 of the Bye-laws of the Surat 
lilunieipality is not xitfra vire.s, and a person 
who refuses to supply the information required 
under the bye-law is liable to the penalty pro- 
vided in bye-law No. 5. Parshottam Jagjivan 
V. Emperor. 25 Cr. L. J. 330 : 

77 I. C. 186 : 25 Bom. L. R. 767 : 

A. I. R. 1924 Bom. 47. 

Ss. 7, 8, 9, 10 — Scope of — School Com- 
mittee, powers and duties of — Attendance order, 
failure to obey — Bcasonablc c.rcusc — Iiustruction, 
meaning of — Duty of Court. 

The powers conferred on the School Commit- 
tee by the Act are wide. They arc in curtail- 
ment of the right of the parent to give cincient 
instruction to his child according to his own 
ideas. It is, therefore, essential that an at- 
tendance order passed by the Committee mu.st 
be shown to have been passed in strict com- 
pliance with the procedure therein prescribed, 
namely, as laid down in S. 9 of the Act. The 
direction as to enquiry in the section is not 
merely permissive, it has compulsory force. 
It is not essential that the “instruction” referr- 
ed to in S. 8 (b), in order to be efficient should 
conform to the standards as adopted in the re- 
cognised primary school. When a compl.aint is 
made to a Court under S. 10, it is the func- 
tion of the Court to see whether it is proved 
that the parents failed to send the child to a re- 
cognised school, without reasonable cause, on or 


BOMBAY PUBLIC CONVEYANCES ACT (VH 
OF 1920). 

after the date specified in the attendance order. 
Ncmchand Natha v. Emperor. 

25 Cr. L. J. 338 : 
77 I. C. 226 : 25 Bom. L. R. 896 : 
47 Bom. 942 : A. I. R. 1924 Bom. 105. 

BOMBAY PUBLIC CONVEYANCES 
ACT (BOM. ACT VI OF 1863) 

S. 2 — Licensed pony in licensed tonga 

— Numbers different — No offence. 

There is no provision of the Act which re- 
quires that a particular pony or ponies should 
be 5 'olced to a particular tonga or that the 
ponies used should be branded with the num- 
ber of a particular tonga. The use in a licensed 
tonga of a licensed pony, even if the pony docs 
not bear the number of the tonga, is no offence 
under the Act. Emperor v. Sanjina Shivapa 
Bader. 17 Cr. L. J. 144 : 

■ 33 I. C. 320 : 18 Bom. L. R. 65 : 

A. I. R. 1916 Bom. 222. 

S. 2 — Yoking of unlicensed pony to 

tonga. 

To yoke an unlicensed pony to a tonga is an 
offence under S. 2. Enipcror v. Hari Tanaji. 

14 Cr. L. J. 458 : 
20 I. C. 618 : 15 Bom. L. R. 700. 

BOMBAY PUBLIC CONVEYANCES 
ACT (VII OF 1920). 

The Railway Police have the right 

to complain of an offence punishable by the 
Bombay Public Conveyances Act and Magis- 
trates on siich complaints arc bound to deal 
with the case on the evidence before them. 
Emperor v. Baloo Babaji. 

33 Cr. L. J. 462. 
137 I. C. 8 ; 34 Bom. L. R. 275 : 
I. R. 1932 Bom. 241 : A. I. R. 1932 Bom. 256. 

S. 24 — Es.scntials for conviction under — 

Licensee of public conveyance himself taking his 
family or permitting unlicensed driver to take his 
family for a treat — Offence, if committed. 

To convict an accused under S. 24 it is not 
suificient merely to show that the accused is a 
licensee of a public conveyance and that he 
permitted it to be driven by a driver who is 
not licensed ; it must be shown that when this 
unlicensed driver was driving, he was driving 
a public conveyance for xise as such. The 
section docs not mean that if the licensee of a 
public conveyance himself takes his family 
out for a treat or permits an 
unlicensed driver to take his famil 3 '^ out for a 
treat, an offence is committed, for the public 
conveyance is not then used for the purpose 
of public conveyance at all. It is used for the 
purpose of private conveyance. It is not being 
plied for hire or for carrjung members of the 
public for hire. Bhojraj Phcroomal v. Abdul 
Wahecd. 39 Cr. L. J. 976 : 

177 I. C. 783 : 11 R. S. 68 (1) ; 
A. I. R. 1938 Sind 190. 

S. 26. 

Plying of public conveyance without licence 
within the railway yard of the Victoria Termi- 
nus Station is an offence under S. 26. Railway 
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BOMBAY ^PUBLIC 
(Vn OF 1920). 

Police con set the law in motion. Emperor v. 
AUi Ilassan. 34 Cr. L. J. 235 : 

141 1. C. 790 : 34 Bom L. R. 1662 : 

I. R. 1933 Bom. 151 ; 
A. I. R. 1933 Bom. 63. 

(Act VI of 1863) S. 2 — Conveyance licen- 
sed for labour, if can be used for passengers. 

A person who has his conveyance liscenscd for 
labour only' cannot u.sc it for passenpers, and 
is liable under S. 2 if he does so. Emperor v. 
Barkija Tiku. 26 Cr. L. J. 581 : 

30 I. C. 133 : 17 Bom. L. R. 607 : 

A. 1. R. 1915 Bom. 49. 

(Act VII of 1920) S. 2— “ Plying for 

hire,” mca/iing of — public conveyance. 

The essential idea of n conveyance being- used 
for tbc purpose of plying for hire is, that it 
should be available at some public place, or 
on some regular route for any one Avho wishes 
to travel by it. A conveyance, therefore, which 
is kept for letting out on hire to particular per- 
sons does not become by such user a public 
conveyance within the meaning of S. 2. Em- 
peror V. Nasarvanji Bomanji. 24 Cr. L. J. 310 : 

72 1. C. 70 : 25 Bom. L. R. 951 : 
A. I. R. 1923 Bom. 248. 

S. 12 (2) — Superintendent of Police — 

Forcers of — Delegation to Assistant Superintendent 
— Mode — Proof. 

A District Superintendent of Police has the 
>^aulhority to delegate powers conferred upon 
' him under the Act to the Assistant Superinten- 
tendent of Police, but whore in a criminal ease 
the question arises whether there was such dele- 
gation, the delegation must be clearly proved. 
There should be written -order giving referen- 
ces to the various sections of the Act and 
specifying particular powers and duties which 
the Superintendent delegates to the Assistant 
or Deputy Superintendent of Police. The 
power to refuse to grant a license or to refuse 
to renew it or to .suspend or cancel it, is one 
which is of some importance, and before dele- 
gating such a power, the Superintendent of 
Police ought to consider whether it can be 
jjropcrly delegated. Emperor v. Karim Baja 
Mahamad. 27 Cr. L. J. 150 ; 

91 1. C. 886 : 27 Bom. L. R. 1421 : 

A. I. R. 1926 Bom. 77. 

S. 26 — Driving conveyance after suspen- 
sion of licence — offence. 

■\Vhcrc a person continues to drive a public 
"I conveyance after he has been deprived of his 
licence, he ought to be prosecuted under Sub- . 
S. 1 of S. 20 for d^i^^ng a public conveyance 
without a licence for the time being in force, 
r,alher than under Sub-S. 2 (c) of the .section 
for failure to produce a licence which is not an 
offence rc.’illy affected by the que.slion of su.s- 
perwion of license except on the principle of 
Irjr non cogit ad impossibilia. Emperor v. Karim 
Baja Mahamad. 27 Cr. L. J. 150 : 

91 1. C. 886 : 27 Bom. L. R. 1421 : 

A. I. R. 1926 Bom. 77. 

■ (Bom. Act VX of 1863), S. 34 (a)— 

” All vehicles kept in readiness for hiring on de- 
mand”, meaning of— Government notification \ 
ezSer.ding provisions of the Act to such vehicles, ' 
legality of. 


BOMBAY REGULATION (XII OF 1827). 
Bombay Government Notification No. 055 of 
1885, applying the provisions of the Bombay 
Public Conveyance Act to “all vehicles kept in 
readiness for hiring on demand,” is not incon- 
sktent with the provisions of S. .‘M- (a) of the 
Act and is, therefore, not ultra vires. The 
words ‘on demand’ arc equivalent to ‘not ordi- 
narily used for the purpose of plying for hire.’ 
Tlie words ‘in readiness’ do not limit the appli- 
cation of the Act to any particular class of 
vehicles. Tlic words “all vehicles kept in readi- 
ness for hiring on demand” include vehicles let 
on monthly hire and kept in the stables of the 
hirer. The owner of such a vehicle would be 
guilty of an offence under S. 2 of the Act if he 
let the vehicle on hire without a license ; but 
the driver of such a vehicle could not be con- 
victed under S. 3 of the Act for plying for 
hire, as the contract for hiring is between the 
owner and the hirer. Jiruanji cG Co. v. Em- 
peror. 17 Cr. L. J. 231 : 

34 I. C. 647 : 9 S. L. R. 205 : 

A. I. R. 1926 Sind 65. 

BOMBAY REGULATION (XII of 1827). 

S. 27 — Action under, essentials. 

Before any action, under S. 27 of the Regula- 
tion, can be taken against a person (1) he must 
be shown, in accordance with legal procedure, 
to have been a suspected person, and (2) his 
assent to the measures adopted should be taken. 
Emperor v. Kavlik Chaitram. 3 Cr. L. J. 338 : 

8 Bom. L. R. 241. 

• S. 27 — Conditions in bond to be imposed 

by the District Magistrate himself, nature of. 

The restriction in a bond taken under S. 27 of 
the Regulation should be imposed by the Dis- 
trict Magistrate himself, and should not unrea- 
sonably affect the personal liberty of the sus- 
pect, or have the effect of depriving him of the 
means of procuring a livelihood. Emperor v. 
Umar. 14 Cr. L. J. 255 : 

19 I. C. 511 : 6 S. L. R. 177. 

S. 27 — Notice under, tohen to be issued — 

Bcstriclions ichcn to be enforced, 

A notice, under S. 27 of the Regulation, can 
only be issued after proceedings have been 
taken against each person individually under 
Ch. VIII of the Cr. P. C. ; and it is only on his 
failure to furnish security under that chapter 
that tbc rc.strictions mentioned in the 
latter half of the section can be enforced and 
that, too, with the assent of the accused person. 
Emperor v. Gahina Kom Babaji. 

7 Bom. L. R. 459. 

S. 37 — “Investigate the matter as a criminal 

offence” — Presence of accused at trial optional — 
Conviction of individual members — 'Village,'’ 
meaning. 

In proceedings under S. .37, the attendance of 
the villagers against whom action is being taken 
is not necessary. The words in .S. .37 “investi- 
gate the matter .as a criminal offence” merely 
mean that the Magistrate should proceed on 
evidence and after hearing both sides, or giving 
both parties an opportunity of being heard. 
S. 37 only empowers the Magi.stratc to lake 
proceedings against the inliabilants of ,a village. 
When notice has been given to the villagers, 
the Magistrate m.ay make an order affecting the 
whole village as a community, but he c;innot 


CONVEYANCES ACT 
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BOMBAY REGULATION (XII OF 1827). 

make an order affecting only individual vil- 
lagers, The Magistrate has no power to limit 
to a part of the village the responsibility which 
attaches under S. 87 to the whole village. The 
word “village” might be construed to mean also 
a hamlet or any such independent cluster of 
houses as might be described as a hamlet or 
village. ImpcraloT v. Abdula Shah. 

11 I. C. 256 : 4 S. L. R, 269. 

• S. 37 — Neglccl — Cowardice no/ included 

— Exemption by particular hamlets or individuals 
■ — Imposing sejmrate fines on Hindus and Muham- 
madans. 

Neglect under S. 37 must at least consist of 
acts or omissions which load to the inference 
that the inhabitants of a village were in sym- 
pathy with the robbers and endeavoured to 
obstruct or defeat the Police investigation. 
Merc cowardice is irrelevant to the matter. 
The section imposes res])onsibility on the whole 
community residing within the boundaries of 
a village, and a I\iagistratc proceeding under 
the section has no jurisdiction to exempt parti- 
cular hamlets, or to cxemj)t particular villagers 
from his order. It is incompetent to impose 
separate fines on llluhammadan and on Hindu 
residents. Emperor v. The Entire Deh (Village) 
of Chakaricotc. 14 Cr. L. J. 249 : 

19 I. C. 505 : 6 S. L. R. 124. 

Ss. 50, 53, SG— Pleader' s duhj toioards 

client — Clients -with conflicting interests, -whether 
can be represented by same Pleader. 

By the custom of the inofussil, a Pleader, 
employed by a party to a proceeding before a 
Court, is bound faitlifullj'^ and exclusively to 
serve that party throughout the whole proceed- 
ing. Tlic practice is based on, and implied in, 
the words of S. 50, cl. 3, and S. 53, cl. 3 of the 
Regulation. The Pleader in the rao/ussiV is not 
merely an Advocate — he is the confideritial 
Legal Adviser of the client and docs for him 
those things which in the Prcsidenc}' towns are 
often done by Solicitors. For legal advice, 
for the prosecution of legal proceedings in all 
their stages, the client dcjjcnds on the Pleader. 
This dependence makes the ]iosition of the 
Pleader peculiarly onerous and binds him to 
give exclusive attention to the interests of the 
client throughout any proceeding in which he 
is engaged. It is possible, in winding up pro- 
ceedings, for a single Pleader to represent 
several independent creditors of a Company 
whose interests are not dentieal. But a 
Pleader must not represent two different cre- 
ditors whose interests arc known to conflict. 
The principle is that a Pleader must show 
exclusive devotion to the interests of his client 
throughout the proceedings. Therefore, a Pleader 
must not accept a vakalatnama when he knows 
that he cannot act for his client throughout the 
proceedings. Government Pleader v. Bhagubhai 
Dayabhai. 13 Cr. L. J. 913 : 

16 I. C. 788 : 14 Bom. L. R. 700 : 

36 Bom. 605. 

S. 56 — Pleader — Misbehaviour not limit- 
ed to 2nofes,sio7ial misconduct — High Court — 
Jurisdiction disciplinary. 

The occurrence of the word 'bnisbehaviour” in 
juxtaposition with the case of a Pleader merely 
accused of a criminal offence suggests that the 


BOMBAY SPECIAL (EMERGENCY POWERS) 
ACT (XVI OF 1932). 

misbehaviour need not necessarily be restricted 
to professional mi.sbehaviour. The jurisdiction 
of tlie Bombay High Court in such matters is 
not limited to cases where a Pleader’s alleged 
misconduct is committed in the course of his 
profc.ssional duties. Government Pleader v. 
Annaji Narayan Dcshpandc. 14 Cr. L. J. 257 : 

19 I. C. 529 : 15 Bom. L. R. 231 : 

37 Bom. 354. 

S, 56 — Pleader insulting District Judge — 

Jurisdiction of High Court. 

A Pleader, on being called upon by a District 
.Itidge to explain his unprofessional 'conduct, 
submitted applications attributing scandalous 
and .shocking motives to the District Judge: 
Held, that as the applications were written by 
the Pleader as a Pleader, the High Court had 
juridiction in the matter and the defence that 
the Pleader acted as an accused person and had, 
therefore, /he licence of such, had no substance. 
Government Pleader v. Bhagubhai Dayabhai. 

13 Cr. L. J. 913 : 
16 I. C. 788 : 36 Bom. 605 : 14 Bom. L. R. 700 . 

BOMBAY RENT (WAR RESTRICTIONS 
No. 2) ACT (VII OF 1918). 

S. 7 — Charge for clectricily, receipt of, if 

part of rent. 

The supply of electric light for permises let on 
rent is a matter of arrangement or contract 
between llic tenant and tlic landlord and the 
charge levied by the landlord for such supply 
docs not necessarily form part of the rent. A 
landlord who cJiarges a fair amount for electric 
light supplied to the premises in addition to the 
standard rent cannot be convicted of receiving 
excess rent under S. 7 (1). Bam Gopal Rupji 
V. Emneror. 21 Cr. L. J. 725 : 

58 I. C. 149 : 22 Bom. L. R. 900 : 

A. I. R. 1921 Bom. 162. 

BOMBAY SALT ACT (II OF 1890). 

S. 47 (a) — Bemoval of salt in contraven- 
tion of a licence or permit — Dishonest intention. 

S. 47 (a) prohibits the removal of salt in 
contravention of any licence or permit. Such 
removal is ]jrohibitcd in itself. Tlie section 
docs not, in cxjwcss terms or by necessary impli- 
cation, make intention or knowledge an essen- 
tial ingredient of the offence. Emperor v. 
Magan Lai Diilabhai. 1 Cr. L. J. 104 : 

6 Bom. L. R. 93 : 1. L. R. 28 Bom. 348. 

BOMBAY SPECIAL (EMERGENCY 
POWERS) ACT (XVI OF 1932). 
S. 4. 

In order that there should be an offence under 
S. 14, it is necessary that there should be a 
valid order under S. 4. In re: Krishnarao Bam- 
ehandra. 35 Cr. L. J. 230 : 

146 I. C. 688 ; 35 Bom. L. R. 845 : 
57 Bom. 690 : 6 R. B. 170 : 
A. I. R. 1933 Bom. 409. 

S. 16. 

District Magistrate can be invested with, 
powers of Governor-in-Council and delegation, 
can exten 1 throughout the Presidency. Vish- 
vasrao v. Emperor. 36 Cr. L. J. 276 : 

153 I. C. 40 : 36 Bom. L. R. 968 : 7 R. B. 208 : 

A. I. R. 1934 Boni. 464. 
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BO^^BAY TOLLS ON ROADS AND BRTOGES 
ACT (in OF 1875). 


BORIBAY TRADWAYS ACT (I OF 
1874) 


S. 29 — Application of. 

It is extremely doubtful whether the Act can 
be made to apply to n person who is not a resi- 
dent in the Bombay Presidency, and not even 
in British India, but resides in foreign territory. 
Jit re ; Krisltnarao liamchandra. 

35 Cr. L. J. 230 : 
146 1. C. 688 : 35 Bom. L. R. 845 : 57 Bom. 690 : 

6 R. B. 170 : A. I. R. 1933 Bom. 409. 

S. 29. 

_S. 20 is fno bar to the High Court entertain- 
ing a petition, for quashing proceedings taken 
under the Act. In re: ICrishnarao Itamchandra. 

35 Cr. L. J. 230 : 
146 1. C. 688 ; 35 Bom. L. R. 845: 57 Bom. 690 : 

6 R. B. 170 : A. I. R. 1933 Bom. 409. 

BOMBAY TOBACCO DUTY (TOWN 
OF BOMBAY) ACT (IV OF 1857) 

S. 18 — Confiscation of vehicle — Notice to 

oicncr is ncccssarij — Duty of Court. 

The discretion given to Court to confiscate the 
vehicle under S. 18 can only be properly used 
after hearing the. owner, and ascertaining whe- 
ther he had given his consent or knew the use 
to ^yhich tlie vehicle was put. The Court 
is given the option - to mitigate the rigour of 
confiscation by commutting the same to fine. 
' From the fact that the servant has consented 
to the illegal use and has been convicted, it does 
not follow that notice can be dispensed with as 
the act of the servant might be outside his 
employment. In re : Jafferbliai JIasatn. 

38 Cr. L. J. 224 : 
166 1. C. 562 : 38 Bom. L. R. 961 : 
9 R. B. 238 : A. I. R. 1937 Bom. 10. 

BOMBAY TOLLS ON ROADS AND 
BRIDGES ACT (IH OF 1875) 

S. 11. 

Accused motor driver evading toll on six davs 
by taking side track — ^Non-stopping at toll bar 
though signalled by contractor— Obstruction of 
public servant in discharge of his duty, is 
committed — One trial for all six evasions and 
one sentence is not legal under Cr. P. C., 
S. 231-. Emperor v. Sulcman Abba, 

36 Cr. L. T. 516 : 
154 1. C. 556 : 36 Bom. L. R. 1124 ; 

7 R, B. 337 : A. 1. R. 1935 Bom. 24. 

S. 11. 

The toll contractor and his servants employed 
under S. 11, arc public sen’ants within the 
meaning of S. 21, Penal Code. Emperor w 
Sulcman 'Abba. 

36 Cr. L. J. 516 ; 
154 1. C. 556 : 36 Bom. L. R. 1124 ; 
7 R. B. 337 : A. I. R. 1935 Bom. 24. 

S. 24 — I!yc-lnxcs framed by Tramicay 

Company — Notice modifying bycAaics not sanction- 
ed by Govrrnor-in-Couucil, validity of. 


A notice issued by the Bombay Tramvay Com- 
pany modifying a bye-law framed by the Com- 
j>any under S. 2J of tbc Act and duly sanctioned 
by the Governor-in-Council, has no legal elTcct 
unless it is sanctioned by the Governor-in- 
Council. Sorab Mcr.canji Alpaivalla v. 
Emperor. 21 Cr. L. J. 88 : 

54 1. C. 488 : 21 Bom. L. R. 1103 : 

A. I. R. 1920 Bom. 211. 

S. 24 — Fine — Duty of Magistrate. 

It is for the bye-laws, and not for tlie Magistrate 
to impose the fine, and the duty of the Magistrate 
is to recover the penalty so imposed. C. S. 
Modi V. Emperor. 35 Cr. L. J. 1439 (2) : 

151 1. C. 875 : 36 Bom. L. R. 369 : 
7 R. B. 91 ; A. I. R. 1934 Bom. 205. 


BOMBAY VILLAGE POLICE ACT 
(BOMBAY ACT VIH OF 1867) 

Ss. 6, 14 — Police Patel — Judicial pro- 
ceedings — District Magistrate’s puzucr to transfer 
— High Court — Sttperi ntendcncc. 

TItc duties which arc enumerated in S. G arc 
the executive duties of the Police Patel ; they 
arc duties imposed upon him quite independently 
of the authority which he has been given under 
S. 1-1- to try and punish in cases of petty assault 
and abuse. The authority been given by S. 1-t 
is a judicial and not an c.xccutivc authority. 
S. 0, therefore, does not justify the District 
Magistrate in stopping the judicial proceeding 
which is already in progress before the Police 
Patel. Apart from the power expressly conferr- 
ed by the Act upon the Magistrate in that 
connection, the only right of superintendence 
over the judicial functions of the Police Patel 
created by the Village Police Act, is vested in 
the High Court by Clauses 2C and 27 of the 
Letters Patent. In re : Dayal Kanji, 

8 Cr. L.j:i41: 
10 Bom. L. R. 630. 

S. 14 — High Court poxcer to quash pro- 
ceedings before Patel. 

The High Court of Bombay has no power 
under tbc Cr. P. C, to quash proceed- 
ings before a village Patil, but it bus power to 
do this under the general powers of superinten- 
dence conferred upon it by Letters Patent. 
In re X Vasudeo Pundlil: Samant. 

20 Cr. L.J. 315: 
50 I. C. 491 : 21 Bom. L. R. 274 : 

A. I. R. 1919 Bom. 79. 

S. 14 — Letters Patent {Pam.), Cl. 2S — 

Offence commitlcd at sea— .Jurisdiction of village 
Patil — Rrcision. 

A complaint was presented to a village Patil 
against the Captain of a stc.-imcr. The allega- 
i lion was that the Captain had abu'-ed tiie 
complainant on board the steamer at some di«. 

• Uincc from the shore : Held, that the Patil had 
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no jurisdiction in the matter under S. 14. 
In re : Pundlik Samant. 20 Cr. L. J. 315 : 

50 I. C. 491 : 21 Bom. L. R. 274 : 

A. 1. R. 1919 Bom. 79. 

S. 15 — Police Patil’s jurisdiction to 

award confinement in dcjanlt of payment of fine. 

A Village Police Patil, under S. 15, has juris- 
diction to award the alternatiA'c punishment. 
viz., fine or confinement only. S. 04 of tlic 
Penal Code not being made aijplicable by the 
Bombay General Clauses Act to proceedings 
under the Bombay Village Police Act, lie has 
no jurisdiction to award confinement in default 
of payment of fine. Emperor v. Puna Laxman 
Bhil. 1 Cr. L. J. 327: 

6 Bom. L. R. 357: 

■ S. 15 — Police Patel , power of, to inflict 

fine for making false complaint. 

A Police Patel, to whom a commission has 
been issued under S. 15 of the Act, has no 
power to inflict a fine on a complainant for 
making a false complaint. In rc : Maganlal 
Khemchand. 4G I. C. 415 : 

20 Bom. L. R. 600 : A. I. R. 1918 Bom. 151. 

BONA FIDES 

Sec Cr, P. C., S. 133, ] 

BORSTAL SCHOOL 

— Sec under Local Acts. 

BOYCOTT 

Sec Penal Code, S. 297. 

BREACH OF PEACE 

Sec Cr. P. C. Ss, lOG, 123, 145. 

BREACH OF TRUST 

See Penal Code, 18G0, Ss. 403 — 409. 

BRIBE 

• See Penal Code, S. IGl. 

BOMBAY ABKARI ACT (BOMBAY) 
(ACT V OF 1878), S. 43 (a)— 

— : — Importation of bhang from Wadlnodn 

Civil Station to Viramgam, 

Wadhwan Civil Station is not a part of British 
India. The importation of twenty tolas of 
bhang from Wadhwan Civil Station into Viram- 
gam is an importation of bhang from foreign 
territory into Presidency of Bombay and is, 
therefore, punishable under S. 43. Emperor v. 
Chimanlal Jagjivan. 13 Cr. L. J. 790 : 

14 Bom. L. R. 876 : 17 I. C. 534. 

BRITISH INDIA 

—Wadhwan Civil Station. 

Wadhwan Civil Station is not a part of British 
India. Emperor v. Chimanlal Jagjivan. 

13 Cr. L. J. 790 : 
14 Bom. L. R. 876 : 1/ I. C. 534. 

IBRITISH NORTH-AMERICA ACT, 1867 

s. 91 (27). 

S. 498 of Criminal Code and major portion of 


BUDDHIST LAW (BUDDHIST). 
Combines Investigations Act are intra vires. 
Proprietary Articles Trade Association v. Attorney 
General of Canada. 32 Cr. L. J. 899 : 

132 I. C. 593 : 328 L. 1. 899 : 1. R. 1931 (P. C.) 
I. R. 1931 (P. C.) 177 : A. I. R. 1931 (P. C.) 94 

BROTHEL 

Sec Bengal Disorderly Houses Act, S. 2. 

See (i) Bombay District Police Act, 

S. 41. 

{ii) Burma Suppression of Brothels 
Act. 

A brothel is a place resorted to by persons of 
both sexes for the purpose of prostitution, who 
arc strangers to the occupancy. Emperor v. 
Vcrsimal Bahagiomal. 14 Cr. L. J. 282 : 

19 I. C. 714 : 6 S. L. R. 224. 

BUDDHIST LAW (BUDDHIST) 

Ecclesiastical Law. 

It would be an offence to ordain as a hpoongyi 
a layman unless and until he has made due pro- 
vision for the sustenance and support of his 
children. Mating Tin v. Ma Hmin. 

34 Cr. L. 1. 815 : 
144 I. C. 187 (2) : 11 R. 226 : 
I. R. 1933 Rang. 92 (F. B.) : 
A. I. R. 1933 Rang. 138. 

— Husband and wife. 

The wife is a co-sharer in the joint property, 
but this does not mean that the husband is 
bound to allow her to misman.agc the property. 
Chan Toon v. Ma Ti. 37 Cr, L. J, 6 : 

159 I. C. 81 : 8 R. Rang. 245 (2) : 

A. I. R. 1935 Rang. 359. 

Marriage — Clnno-Burman Buddhist and 

Burmese Buddhist woman — Parties sui juris — 
evidence of valid marriage. 

The law that is applicable to the union of a 
Chino-Burman Buddhist and a Burmese 
Buddhist woman is the same as is applicable to 
the case of a Burmese Buddhist man and a 
Burmese Buddhist woman. All that is required 
so long as they arc sui juris, is their nmtual con- 
sent to live together as husband and wife. 
Where such consent is proved by evidence, the 
spouses must be held to be legally married. Ma 
Mya Tin v. Mating Ah Lon. 39 Cr. L. J. 795 : 

183 I. C. 477 : 12 R. Rang. 77 : 
A. I. R. 1939 Rang. 252. 

— Marriage — Consent obtained by pressure, 

whether free. 

Under the Burmese Buddhist Law’, there must 
be free consent of the parties to a valid 
marriage. Consent reluctantly given under 
pressure is not such free consent as is required 
by that la-\v. L. B. Ma Twe v. Lwe Ilain. 

22 Cr. L. J, 123 : 
59 I. C. 555 : 13 Bur. L. T. 105. 

Ecclesiastical — ^Pongyis, duties of — 

Participation in politics, whether permissible. 

Under the Burmese Buddhist Law it is the 
bounden duty of the laity to do their utmost 
to discourage pongyis from transgressing the 
bonds which the vinatja lays down for them 
and the rules which by donning the yellow 
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robe, they voluntarily promised to observe. , 
And it is tlie bounden duty of a pongiji wlio i 
desires to partieijj.rtc in party jmlities to put ' 
off tiie yellow robe and rc-assume the res- i 
ponsibilities as well as the privilcf;es of ordi- i 
nary civil life. Pongyix are subject to the ; 
laws of the land they live in. If they arc ' 
dissatisfied with sueb laws, it is not for them \ 
to oppose the authorities but to move to other i 
parts where the laivs will be more congenial. ' 
So lonft as the civil laws .arc not in conflict 
with the rules to be observed by monks, tlicy 
must be obeyed by them. In attcmjitiii" to 
oppose I lie orders of the executive, a monk not I 
only breaks his own personal law but sets an 
example to the laity which is preatly to be 
lamented. Mauiig Tok v. EmperoT. 

26 Cr. L. J. 1622 : 
90 I. C. 918 : 3 Rang. 352 : 
A. I. R. 1925 Rang. 354. 

BUDDHIST LAW (BURMESE) 

Marriage — Essentials to be proved to 

establish marriage. 

In order to establish a marriage, there should 
be mutual agreement that the parties become 
man and wife coupled with consummation. 
The ceremony is not necessary ; it is no more 
if it takes place, than evidence whereby the 
fact of this mutual agreement can be proved. 
Similarly open living together is not necessary 
but is cogent evidence to prove the central 
fact, the mutual agreement. Ma Kyin Mya v. 
Maung Sit Han. 38 Cr. L. J. 895 : 

170 I. C. 355 : 1937 Rang. 103 : 

10 R. Rang. 77 : 
A. I. R. 1937 Rang. 245. 

Marriage — Girl under 20 years — Parents, 

consent of, ivbcther essential. 

Under the Burmese Buddhist Law, c.xccpt in 
the case of widows and divorcees, a girl under 
20 years cannot contract a valid marriage 
without the consent, cither express or implied, 
of her parents or guardians. Ma E Scin v. 
Mg. Jlla .Vin. 26 Cr. L. J. 1613 : 

90 I. C. 717 : 3 Rang. 455 : 

4 Bur. L. J. 123 : 
A. I. R. 1925 Rang. 280. 

Marriage — Marriage beticcen Chinese 

Con'ucian and Burmese Buddhist woman — Law 
applicable. 

The Burmese Buddhist Law regarding marriage 
is prima facie applicable as the /c.r loci contrac- 
tus to a marriage in Burma between a Chinese 
Confucian and a Burmese Buddhist woman. 

Ma Kyin Mya v. Maung Sit Ilan. 

38 Cr. L. J. 895 : 
170 I. C. 355 : 1937 Rang. 103 : 10 Rang. 77 : 

A, I. R. 1937 Rang. 245. 

Marriage — What is — Proof of — Cere- 
mony, if necessary — Absence of direct proof by 
reputation — Held that parties were not married 
and mairitcnanec order could not be passed. j 

Marriage among Burman Buddhist is a contract ! 
entered into by mutual consent of the parties ; i 
no ceremony is necessary for such marriage. ' 
In the absence of direct i)roof, consent may be j 
inferred from the conduct of the parties or j 
established by reputation. The evidence of 


the intention to enter into married life must be 
clear. Clandestine acts of sexual intercourse 
do not, by themselves, establish marital rela- 
tionship, and where there is no regular co-habi- 
tation under the same roof, and the couple 
who resort to each other for purposes of inti- 
macy, arc thought by some to be engaged, and 
by others to be cousins or mere friends, proof 
of marriage has not been established by repu- 
tation. .Moreover, ns it takes two persons to 
make a contract in order to prove marriage, 
there must be evidence not merely of a desire 
by one fjcrson to be considered as having mar- 
ried another, but of the consent of that other, 
express or implied, to the joint assumption of a 
status consistent only with the marriage bond : 
Held, on facts that the parties were not married 
and, therefore, no maintenance order could be 
passed under S. 488, Cr. P. C. Tun Scin v. 
Ma San Myint. 39 Cr. L. J. 571 : 

175 I. C. 418 : 10 Rang. 490 : 

A. I. R. 1938 Rang. 115. 

Marriage, forms of— Presumption — 

Long co-habitation. 

Though there arc usually six preliminary steps 
to a first class marriage in China, these forms 
are not indispensable and there is nothing to 
show that any particular ceremony is essential 
for a valid marriage under the Chinese Law. 
If the parties co-habit for several years as man 
and wife, the presumption that there was a 
valid marriage must prevail. Ma Shein v. Kim 
Sein. 17 Cr. L. J. 112 : 

32 I. C. 848 : 8 L B. R. 225 : 9 Bur. L. T. 81 : 

A. I. R. 1916 L. B. 28. 


BULLOCK CARTS. 

^Forcible seizure of, by Talisil peons, 

how far valid— Private defence, right of, when 
cxcrciscablc. Pershudi Pani v. Baljit Singh. 

14 Cr. L. J. 409 : 
20 I. C. 233. 


BURDEN OF PROOF. 

See also Evidence Act, 1872, Ss. 
101—114. 


BURIAL GROUND. 

See Penal Code, S. 297. 

BURMA ANTI-BOYCOTT ACT (V 
OF 1922). 

s. 4 — Kotiec deelaring certain persons 

arc not recognised — Offence. 

The accused, who were Pongyis residing in 
a certain Kvaung hung, a notice-board at the 
gate of a 'Kvaung compound on which was 
written : “Those who do not belong to the 
Tlianga Thamagyi Society arc not recognised, 
those who arc not recognised by the Wuntbnnu 
arc not recognised i** Held, that the notice 
was a direct instigation to the villagers to 
bovcott the persons indicated and tliat the 
necused were, therefore, guilty of an offence 
under S. 4. Kandiya v. Emperor. 

26 Cr. L. J. 306 : 

84 I. C. 450 ; 3 Bur. L. J. 86 : 

A.I. R. 1924 Rang. 379. 
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BURMA ANTI-BOYCOTT ACT (V OF 1922) 

■ Ss. 4 (a), 7 {si)~Boycolt~Ahclmcnl. 

Where a person being cognisant of a proposal 
to boycott another, allows his house and 
compound to be used for a meeting convened 
for the purpose, he facilitates and, therefore, 
intentionally aids the boycott within the 
meaning of S. 107 of the Penal Code. 
Tiloka V. Emperor. 25 Cr. L. J. 255 : 

76 I. C. 719 : 2 Bur. L. J. 221 : 1. R. 629 ; 

A. I. R. 1924 Rang. 19. 

Ss. 4 (a), 7 (a) — Excommunication, bona 

fide, requisites oj— Burden of proof— Boycott. 

In order to claim the benefit of S. 7 (a), it 
must be proved that the excommunication was 
proclaimed in a sima or tliicn by a properly 
convened chapter or senior monks, and that the 
procedure laid down in a Vinayawas strictly 
followed. It must also be proved that the 
boycott was proposed for bona fide religious 
purposes. Where a motive other than religious 
is also present, the burden of proving good 
faith lies heavily on the proposer. Where a 
boy is made use of as a weapon of attack for 
the furtherance of a political purpose, it falls 
within the mischief of the Act. Tiloka v. 
Emperor, 25 Cr. L. J. 255 : 

76 I. C. 719 : 2 Bur. L. J. 221 : 

1 R. 629 : 1924 Rang. 19. 

S. 9 (1) — Sanction for prosecution in 

respect of definite offence, xohether can be extended 
to eover different offence. 

Where sanction is granted by the Local 
government under S. 9 (1) for the prosecution 
of certain persons for an offence under the Act, 
in respect of an act which is precisely defined 
in the order granting the sanction, the order 
cannot be treated as an authority for a prose- 
cution in respect of an offence ivhich is abso- 
lutely distinct and is alleged to have been 
committed on an occasion different from that 
specified in the order. Pathada v. Emperor. 

26 Cr. L. J. 245 : 

84 1. C. 245 : 3 Bur. L. J. 178 : 

A. I. R. 1924 Rang. 371. 

Ss. 9, 3 — Omission to invite jJcrson to 

wedding owing to political difference — Offence. 

Where the omission to invite to wedding the 
non-members of the Society is due to political 
differences and the resolution of the Society, 
the accused is guilty of an offence under S. 3 
of the Burma Anti-Bycott Act. Nga Aung 
Hman v. Emperor. 25 Cr. L. J. 193 : 

76 I. C. 561 : 2 Bur. L. J. 196 : 

A. I. R. 1924 Rang. 65. 

i : S. 9 (1) — Sanction to prosecute, form 

and contents of. 

The intention of the Legislature in enacting 
S. 9 (1) was to ensure that no prosecution 
under the Act should be launched except on 
a complaint authorised by the Local Govern- 
ment, and where this intention has been given 
effect tOj it is immaterial whether or not all 
the facts on which the complaint is ' to be 
based are stated in .the authority with meti- 
culous precision. Nga Aung Hman v. Emperor. 

25 Cr. L. I. 193 : 

76 I. C. 561 : 2 Bur. L. J. 196 : 

A. I. R. 1924 Rang. 65. 


BOMBAY COURTS ACT (XI OF 1922). 

S. 27 — Revision — Sessions Judge. 

Prima facie the Sessions Judge of Hanthawad- 
dy, Rangoon, is invested with revisional juris- 
diction in connection with applications for re- 
vision from the Courts of Magistrates in 
Rangoon. Maung Chit Sein v.tEmperor. 

34 Cr. L. J. 189 : 
141 I. C. 259 : 10 Rang. 488 : 
I. R. 1933 Rang. 21 : 
A. I. R. 1932 Rang. 192 (2). 

BURMA COURTS MANUAL 

^Para. 791 — Evidence only of year of 

birth — Fixing of date. 

Under para. 791, Burma Courts Manual, if 
there is evidence only of the year of birth, 
the birthday may be fixed as January 1. It is, 
therefore, at the option of the Court to fix a 
date other than January 1 . King v. Vnoosc. 

39 Cr. L. J. 697 : 
176 I. C. 217 : 11 R. Rang. 36 : 
A. I. R. 1938 Rang. 228. 

^Para. 664-A — Applicability — Does not 

apply to cognizable xoarrant case. 

Paragrapli GG4-.4. relating to the deposit of 
witness expenses relates to order under Ss. 
244 and 245, Cr. P. C., and does not 
apply to a cognizable warrant case. It is 
onl}' from the defence, that the Magistrate 
can, under certain circumstances, require the 
deposit of witness expenses : Vide S. 227 (2), 
Cr, P. C. Rang Chin Hone On v. C. Ah Foo. 

A. I. R. 1937 Rang. 35. 

BURMA CRIMINAL LAW AMEND- 
MENT (CONDITIONALLY RELEAS- 
ED PRISONERS) ACT (HI OF 1928). 

S. 2 — Penal Code, S. 227 — Conviction by 

First Class Magistrate under S. 227 — Enhanced 
sentence to more than two years, legality of. 

Tlicre is nothing in either S. 227 of the Penal 
Code or Burma Act III of 1928 to empower 
any IMagistrate to pass a sentence in exeess of 
that which he is empowered under the 
Cr. P. C. to pass. Where a Magistrate 
who had ordinary first class powers em- 
powering him to impose a maximum sentenee 
of two years, convicted an accused person 
under S, 227, Penal Code, and sentenced him 
under that section and S. 2 of the Burma 
Act III of 1928 to 2 years 8 months and six 
days : Held, that tlie sentence was illegal and 
the case should be re-tried. Nga Mya v. 
Emperor. 31 Cr. L. J. 175 : 

120 I. C. 693 : 7 Rang. 318 : 
A. I. R. 1929 Rang. 279. 

BURMA EXCISE ACT (V OF 1917) 

Excise OTiccr, whether ‘Police Officer ’ — 

Admission to Excise Officer, admissibility of — 
Seizure in transit — Non-observance of rules — 
Validity o' conviction. 

An Exeise Officer appointed under theBarmz 
Excise Act of 1917 is not a Police Officer and 
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an admission made to him is not inadmissi- 
ble in evidence. Mauug San Nyinv. Emperor, 

31 Cr. L. J. 303 : 
121 C. 715 : 7 Rang. 771 : 
A. I. R. 1930 Rang. 49. 

Illegal search — Properly illegally pos- 
sessed found — Effect. 

Dietit7n. — Tliougli persons who make a search 
illegally m.ay render Ihemsclvcs liable to be 
sued for damages, the illegality of the search 
does not affect tlic question whether the person 
i^jliosc liouse was illegclly searched has com- 
inittcd an offence, if property wliich cannot 
legally be possessed, is actually found during 
the search. Maung San Myin v. Emperor. 

31 Cr. L. J. 303 : 
121 1. C. 715 : 7 Rang. 771 : 
A. I. R. 1930 Rang. 49. 

Ss. 5 (1), (a) and (b) — Fhtancial 

Eepartmcnl Nohfiealion No. 72 of 1917 — 
Possession or sale of tari, when punishable. 

Bj' para. 1 (4-) of Financial Department Noti- 
fication No 72 of the Government of Burma’ 
dated 18th September, 1917, tari is exempted 
from all provisions of the Excise Act throughout 
Upper Burma except in places within five 
miles of a licensed tari shop. Consequently ex- j 
cept within such limits neither the possession 
nor the sale of lari is an offence. To prove an 
offence, it is necessary to show that the place 
Y-tif possession or sale is within five miles of a 
' licensed tari shop. Aung Shan v. Emj)eror. 

30 Cr. L.J.7S2; 
117 I. C. 254 : 7 Rang. 3 ; I. R. 1929 Rang. 190 : 

A. I. R. 1929 Rang. 120. j 

Ss. 12, 16, 30 — Vinegar, whether al- j 

coholic liquor — Matiufacture of — Possession of, 
whether offenec — Fiiiatxcial Department Notifica- 
tion No. 70, Cl (1). 

Under Financial Department Notification No. 
70 of the Government of Burma, vinegar is an 
alcoholic liquor for the purposes of S. 12 of the 
Burma Excise Act, and manufacture of vinegar 
except under licence is an offence under S. 12 
(<i). But vinegar not being an alcholic liquor 
except for tlie purpose of S. 12 of the Act, 
possession or import or export of vinegar in any 
quantity is not an offencc. Ycc TFou v. Emperor 

20 Cr. L. I. 321 : 
50 1. C. 657 : 11 Bur. L. T. 268 : 9 L. B. R. 277: 

^ A. I. R. 1919 L. B. 120. 

Ss. 12 (c), 30 (d) — Yeast balls, possession 

0 , — Offence. 

Yeast balls arc not cxcls.ablc articles, but a.s 
they arc materials for the manufacture of an 
excisable article, namely, liquor, the possc.ssion 
of them is prohibited by S. 12 (c) and is made 
punishable under S. 80 (d). Nan Hlasinya v. 
Emperor. 23 Cr. L. J. 313 : 

66 I. C. 665 : 11 L. B. R. 138. 

S. 16 — Possession of various kind of ! 

1 iquor — 0 jfen ees — Pu n ish menl. i 

There is nothing to prevent the jiosscssion of . 
each kind of afliclc up to tlic limit prc.seribcd 
though tile total of all the articles possessed 
may exceed the limit prescribed for each of ’ 
them. lYlien different kinds of liquor arc ; 


BURMA EXCISE ACT (V OF 1917) 

seized together, it is undesirable that more 
th.an one punishment should be inflicted. 
Emperor v. Nga Seiii. 34 Cr. L. I. 8 (1) : 

140 I. C. 302 : 10 R. 396 : 1. R. 1932 Rang. 225 ; 

A. I. R. 1932 Rang. 184. 

Ss. 16, 30 — Liquor intended for private 

consumption — Person in possession, whether 
liable. 

The manager of a Store was prosecuted for 
having in his possession 3 cases of wine. It 
appeared that tlie firm employed 25 or 80 men, 
tiiat the cases were sent to them quite ojienly as 
such just before tiic New Year, and that one of 
■ the proprietors was a Roman Catholic who 
} obscrs'cd the New Year and the anniversary of 
! the election of tlie Cliinccc President : field, 
that under the circumstances, the liquor, wliicli 
w.as not cxcesssive in quantity, was intended for 
the bona fide private consumption of the firm 
and its employees at the New Year and the 
accused was not, therefore, liable to conviction. 
Choo IChin v. Emperor. 26 Cr. L. J. 42 : 

83 I. C. 522 : A. I. R. 1923 Rang. 41. 

Ss. 30, 37 — Conviction under S. 30, 

alteration under S. 37, validity. 

An illegal conviction under S. 30 (a) cannot 
be altered to a conviction under S. 37 when tlie 
accused has not been called upon to answer a 
charge under that section. Emperor v. Nga 
Po Seik. 30 Cr- L. J, 920 : 

119 I. C. 223 : 7 R. 316 : 1. R. 1929 Rang. 303 : 

A. I. R. 1929 Rang. 256. 

S. 30 (a ) — Possession of less than one 

quarl, if punishable. 

Possession of less than one quart of liquor is 
not punishable under S, 30 (n) whether the 
liquor involved is country spirit or country 
liquor other than spirit. Emperor v. Nga Po 
Seik. 30 Cr. L. I- 990 : 

119 I. C. 223 : 7 R. 316 : 1. R. 1929 Rang. 303 : 

A. I. R. 1929 Rang. 256. 

Ss. 30 (a), 37 — ‘Country liquor’, mean- 
ing of — Duly of prosecution to specify kind of 
liquor. 

“Country liquor” is a generic term which can 
be equally applied to tari, country spirit, and 
country alcoholic liquor other than spirit. In 
excise cases, it is always necessary to distin- 
guish between these different kinds of country 
liquor and specifi' which particidar kind is in- 
volved in the case, as the quantities of each of 
these different kinds of alcholic liquor which 
may be possessed without a licence, differ. 
Emperor v, Nga Po Seik. 30 Cr. L. J. 990 : 
119 I. C. 223 : 7 R. 316 : 1. R. 1929 Rang. 303 : 

A. I. R. 1929 Rang. 256. 

S. 30 (b) — Jiestaurant-kceper procuring 

liquor zeithout licence for customers, if commits 
offence. 

A restaurant-keeper who holds no licence for 
the sale of liquor and wlio, to oblige a customer, 
procures for him a bottle of beer from a liquor 
shop, cannot be convicted under S. 30 (b) of 
selling liquor without a licence. Ah Kway v. 
Emperor. 20 Cr. L. J. 529 : 

51 1. C. 769 (2) : 12 Bur. L. T. 54 : 
A. I. R. 1919 L. Bur. 117. 
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S. 30 (c) — Liquor of several persons kepi 

in one place but separately — Possessioii, rohether 
joint. 

Where the liquor of each of several persons in 
a place is kept separate, the owners of each 
portion of it are not in joint possession of the 
whole. Appaya v. Emperor. 

26 Cr. L. J; 327 : 
84 I. C. 551 : 3 Bur. L. J. 255 : 2 Rang. 657 : 

A. I. R. 1925 Rang. 135. 

S. 37 — Offenee under, essentials. 

In order to establish an offence under S. 37, it 
is necessary that the guilty knowledge or belief 
which is an essential ingredient of the offence 
should be included in tbe particulars of the 
offence stated to the accused and proved at the 
trial. Emperor v. Nga Po Seik. 

30 Cr. L. J. 990 : 
119 I. C. 223: 7 Rang. 316: 
I. R. 1929 Rang. 303 ; A. I. R. 1929 Rang. 256. 

S. 37 — Unlawful possession of tari where 

tree-tax system is not in foree — Offenee. 

In a district in which the tree-tax system is 
not in force and in which, consequently, the law 
does not prohibit or place any restriction upon 
the manufacture of tari, it cannot be unlawfully 
manufactured, and .S. 37 docs not, therefore, 
applj’ to the possession of tari manufactured in 
such a District. Emperor v. Nga Po Kyan. 

19 Cr. L. J. 970 : 
47 I. C. 870 : 3 U. B. R. (1918) 86 : 

A. I. R. 1918 U. B. 23. 

Ss. 37, 44 — Possession of cxeisable article, 

failure to aceount — Offenee. 

A person who fails to satisfactorily account for 
being in possession of any excisable arliclc, 
although the quantity he possesses is Avithin the 
limit allowed for possession, renders himself 
liable to be convicted under S. 37. Nga Han 
Kyi V. Emperor, 23 Cr. L. J. 290 : 

66 I. C. 514 : 11 L. B. R. 134. 

Ss. 41 (c), 63 (1) (a) — Offenee tinder 

S. 41 (c) — Sanetion for prosecution by Collector, 
form of. 

A mere order by tbe Collector sanctioning the 
prosecution of a person under S. 41 (c) on the 
report of the District Superintendent of Police 
is not a sullicient compliance Avith the provi- 
sions of S. 63 (1) (a). The Collector must 

authorise some particular Excise Officer to 
make the report or complaint. Kaung ki v. 
Emperor. 21 Cr. L. J. 452 : 

56 I. C. 436 : 3 U. Bur. R. (1919) 197 ; 

A. I. R. 1920 U. Bur. 46. 

Ss. 44, 30 (a) — Applicability to case 

under S. 30 (a). 

S. 44. has no application to the common case 
under S. 30 (a) Avhere the charge is one of 
possession of a larger quantity of an excisable 
article than is alloAA’ed under the Act. In pro- 
secution under S. 30 (a), it^is necessary to prove 
such possession, and there" is no room or need 
for any presumption. The King \. Mi Nga 
Soe. 41 Cr. L. J. 541 : 

188 I. C. 72 : 1940 Rang. 290 : 12 R. Rang. 363 : 

A. I. R. 1940 Rang. 109. . 


BURMA FERRIES ACT (II OF 1898) 

Ss. 33 (a), 63 (1) (6) — Accused prosecut- 
ed tinder S. 304-A, I. P. C. — Accused though 
tinlicenced medical practitioner used hypodermic 
syringe — Magistrate finding no offence tinder 
S. 304, I. P. C., but charging accused under 
S. 33 {a). Excise Act — Is sufficient compliance 
xoilh S. 63 (1) (6). 

The applicant Avas originally prosecuted under 
S. 304-A, I. P. C. The charge sheet set out 
that tbe applicant, an unregistered medical 
practitioner, gaA'e an intravenous injection to 
the deceased prior to bis death, and that death- 
folloAAcd this injection. The' Magistrate found, 
on inquiry, that there AA’as not sufficient evidence 
to charge applicant under S. 304-A, I. P. C., 
but charged him under S. 33 (a). Excise Act : 
Held, that a reference in police report to the 
use of an hypodermic syringe by an unlicensed 
practitioner Avas a sunicient compliance AA'ith 
the provisions of S. G3 (1), (6), and the Magis- 
trate in charging applicant under S. 33 of tbe 
Act AA’as acting on a police report. A. Nandi 
V. Emperor. A. I. R. 1935 Rang. 198. 

BURMA EXPULSION OF OFFENDERS 
ACT (I OF 1926). 

Ss. (b), 4 — Burma Habitual Offenders 

Itcslriction Act—S. 7— Order of restriction— Lia- 
bility to be expelled — Jurisdiction of District 
Magistrate and High Court. 

Although a person Avho had not been convicted . 
of any offence but against Avbora an order under 
1 S. 7 of the Burma Habitual Offenders Restric- 
tion Act has been jAassed is an ‘offender’ Avithin 
the meaning of the Burma Exj)ulsion of Offen- 
ders Act and is liable to be expelled from Burma 
under S. 3 of the said Act, the Act provides no 
machinery for the enforcement of that liability 
and neither the District Magistrate nor the 
High Court has jurisdiction to proceed against 
sucli a person under S. 4 of the said Act. 
Emperor v. Nga Po Scin Gyi. 

30 Cr. L.J. 990 : 
119 I. C. 213 : 7 Rang. 266 : 
I. R. 1919 Rang. 293 : 
A. I. R. 1929 Rang. 254. 

Ss. 2 (a), (b) 3 — Accused brought by 

parents to Burma from India when very young — 
No intention to acquire domicile — No intention of 
not returning to India — Whether liable to ex- 
pulsion. 

The accused Avas brought to Burma from India 
by his parents AA’hen he AA’as a fcAV years old. 
There AA’ere no circumstances shoAV’ing that he 
acquired a domicile in Burma or that he did 
not intend to return to India : Held, that the 
accused Avas a non-Burman AA’ithin tbe meaning 
of S. 2 {a) and an offender Avilhin the meaning 
of S. 2 (6) and consequently liable to expulsion 
under S. 3. Emperor v. Rangasxoamy 

38 Cr.L. J. 432 (b)^ 
167 I. C. 589 : 9 R. Rang. 324 : 
A. I. R. 1937 Rang. 54. 

BURMA FERRIES ACT (II OF 1898). 

Buies under, r. 4 — ‘Plying for hire ,’ — 

Person crossing river with parcels once each 
zoay. 

It is necessary before a person can be said to 
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Ijc plying that lie w.iils or attends at a certain 
place for hire by anybody who chooses to 
employ him or requires his services. To cross 
the river with parcels once each way on the 
arrival and departure of the trains at and from 
a place cannot be properly described as “plying 
for hire.” ' Livi Ttca Kcc'v. M. Jsmail. 

38 Cr. L. J. 872 : 
.170 I. C. 236 ; 10 R. Rang. 68 : 
A. I. R. 1937 Rang. 275. 

S, 12 — Utiles under, li. 4~A, is ultra 

I vires. 

li. 4-A of the rules framed under S. 12 is 
ultra vires. Slave Phone v. Chairman, D'slrict 
Council, Mcrgtti. 40 Cr. L. J. 77 ; 

178 I. C. 445 : 1938 Rang. 573 : 
11 R. Rang. 237 ; A. 1. R. 1938 Rang. 384. 

S. 15. 

Conveying passengers williout sanction — ^?Co 
exemption under S. 1.1 : Held, offence under 
S. 27 committed. Ah Ilhai v. Emperor. 

37 Cr. L. J. 146 : 
159 I. C. 472 : 13 Rang. 619 : 

8 R. Rang. 274 : A. 1. R. 1935 Rang. 464. 

S. 15. 

\Vhcn a launch halls in the stream for the pur- 
po.se of .setting down or ])icking up passengers, 
it becomes to .all intents and purnoscs such “an 
island,” and is without doubt “a point” for 
^hc purpose of S. 15. AH Bhai v. Emperor. 

' 37 Cr. L. J. 146 : 

159 I. C. 472 : 13 Rang. 619 : 

8 R. Rang. 274 : A. I. R. 1935 Rang. 464. 

Ss. 15, 12 — Rules, framed under S. 12, 

r. 4-A — “Plt/ing for hire,” — Person xcaitlng on 
hank or in stream Tegularltj for hire by public. 

A person is said to ply for hire a ferry when he 
waits or attends on the bank or in llic stream 
rcgularlj', (that is to say, not uninterruptedh', 
for it might be done periodically, but regularly 
in the sense of repeatedly making a business of 
it) for hire by the public or lay anybody who 
chooses to employ him to cross the river or 
convey goods across the river. Slave Phone v. 
Chairman, District Council, Mergui. 

40 Cr. L. J. 77 : 
178 I. C. 445 : 1938 Rang. 573 : 
11 R. Rang. 237 : A. I. R. 1938 Rang. 384. 

Ss. 25, 26 —Some aeaiscd employing 

others to carry their goods in boats from one place 
to another icithin limits of ferry —Offence. 

The evidence at most showed that the first three 
accused cmjiloycd the other accused to carry 
their betel leaves from one place to another 
within the limits of a ferry : Held, that the 
sampans of the accused .••o employed did not 
thereby become “fern,’ boat.s.” between two 
fixed poinl.s for all comers indiscriminately. I 
Tliat no offence was disclosed under S. 2.5 and 
that, as none of the accused were shown to 
have fmudulcntly or forcibly ero.sscd the pub- • 
lie ferry or used the landing jilaoc witlmut s 
paying the ferry toll, there was no evidence of : 
an offence under S. 2(: (b). Po U v. Emperor. 

7 Cr. L. J. 311 : 
14 Bur. L. R. 22. . 


BURMA FISHERIES ACT (III OF 1905) 
Ss. 25, 27 — Offence under, csscnlinh. 

If either the point of departure or 
of arrival is outside two miles from the limits 
of a ferry, there can be no offence under S. 2.5 
or 27 of the Act. In other words, to constitute 
an offence under these sections, both the points 
must be within the twa_milcs’ limit. IHattng 
Tha Uyauj v. Emperor. ~ 25 Cr. L. J. 214 : 

76 I. C. 646 : 2 Bur. L. J. 125 : 1 Rang. 313 : 

A. I. R. 1923 Rang. 161. 

BURMA FISHERIES ACT (III OF 1905) 

Preamble — Lc.ssre of fishery rights, 

udicthcr buys fish — Putting dams to fishery — 
Members of public, if can fish — Offence of crimi- 
nal trespass or theft. 

Under the preamble to the Act, the Govern- 
ment merely claims to dispose of the right to 
fish. When a person takes tlic lease of a fislicry, 
he docs not thereby buy the fish to be found 
therein from Government ; nor docs Govem- 
I menl transfer the property in the fish to him. 
j The fish come into his possession only when 
I he catches them. It matters not that for his 
j own convenience of catching them he dams up 
• the pond so that the fish cannot escape out of 
I it. This operation is merely preliminary to 
' catching the fish. Even after that has 
I been done, any member of the public may 
I come to the fishery and, provided that he uses 
! not more than four rods and lines, may catch 
j fish therefrom and he does not thereby commit 
any offence of criminal trespass or theft. 
Mohamed Kassim v. The King. 

39Cr.L.J. 692: 
176 I. C. 150 : 11 R. Rang. 31 (2) : 
A. I. R, 1938 Rang. 220. 

Rules under — Rule 45 — Meaning of. 

The meaning of r. 45 of Rules framed under 
the Act 'is that baling is not allowed. The 
ban placed by the Rule upon baling may be 
lifted at any moment by the Deputy Commis- 
sioner with the Commissioner’s sanction and 
baling, thereafter, so long as it has been conti- 
nuously permitted, can be practised witliout 
infringement of the law until the Deputy 
Commissioner again prohibits, illoung Mon 
Bin V. The King. 39 Cr. L. J. 499 : 

174 I. C. 931 : 10 R. Rang. 444 : 
A. I. R. 1938 Rang. 104. 

S. 3 (2). 

Collection of water on private land is fishery — 
Owner or occupier can get permission to fish 
free of charge, Abdul Rahman v. Emperor, 

35 Cr. L. J. 120 ; 
146 I. C. 644 ; 6 R. Rang. 311 : 
A. I. R. 1933 Rang. 311. 

S. 3 (2). 

Tank doe.s not cease to be flsheiy merely 
because it dries up during tlic certain period 
of the vear. Abdul Rahman v. Emperor. 

35 Cr. L. J. 120 : 
146 I. C, 644 : 6 R. Rang. 311 ; 
A. I. R. 1933 Rang. 311. 

S. 21 (a) — Pishing in fishery by using 

engine for baling out water, without prrmisHon, 
Where a person fishes in a fishery by using an 
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engine for pumping up and baling out water, 
the use of such engine must |hc deemed, in all 
cases, to be an offence except where the person 
against whom proof is given of having used such 
an engine is able to show the express per- 
mission which is indicated by the Proviso to 
r. 45 framed under the Act. Mmmg Mon 
Bin V. The King. 39 Cr. L. J. 499 : 

174 I. C. 931 : 10 R. Rang. 444 : 
A. I. R. 1938 Rang. 104. 

S. 21 (b). 

By mere leasing tank for fishing, lessor does 
not become abettor in absence of proof of 
instigation, conspiracy or aid. Abdul Rahman 
V. Emperor, 35 Cr. L. J. 120 : 

146 I. C. 644 : 6 R. Rang. 311 : 
A. I. R. 1933 Rang. 311. 

— S. 21 (b) — Scope of. 

Use of yin without permission falls within 
mischief of S. 21 (b). Abdul Rahman v. 
Emperor. 35 Cr. L. J. 120 : 

146 I. C. 644 : 6 R. Rang. 311 : 
A. I. R. 1933 Rang. 311. 

BURMA FOREST ACT (IV of 1902). 

^R. 22. 

If the offence is found to be committed by the 
servant in the course of his employment for his 
master’s benefit even without his master’s 
knowledge or consent, the master ivould be 
criminally liable. Emperor v. S. lilangal- 
chand. 35 Cr. L. J. 1404 ; 

151 1. C. 676 : 7 R. Rang. 113 : 
A. I. R. 1934 Rang. 182. 

Rules framed under, Rr. 22, 98 — 

Licensee to fell timber, breaeh of eondition of 
— Lincenec, liability of, for acts of servants. 

A licensee or other person permitted to fell 
timber in accordance with certain conditions 
under rules framed under the Forest Act is 
liable to be punished under those rules for the 
acts of his servants, whether authorised by him 
or not, f nd even if the acts are in contraven- 
tion of his instructions, provided that those 
servants were acting within the scope of their 
master’s authority and unless the master can 
show that he acted in good faith and did all 
that could be reasonably expected of him to 
prevent the breach of the conditions under 
•which he is permitted to fell the timber. 
Emperor v. 17. Gyaw. 19 Cr. L. J. 331 : 

441. C. 347 : 9 L. B. R. 112: 
11 Bur. L. T. 102 : A. I. R. 1918 L. Bur. 24. 

^Rules framed under Rr. 25, 98 — 

House built with unreserved timber obtained free 
from Government, sale of— Offence. 

Where the accused built a house with unreserv- 
ed timber obtained free from Government 
under rule 25 and subsequently sold the house : 
Held, that he had committed no offence under 
r. 98 read with r.* 25. Kga Po Myil v. 
Emperor. 25 Cr. L. J. 587 ; 

81 1. C. 75 ; 2 Bur. L. J. 12 : 
A. I. R. 1923 Rang. 143. 

— ^Rules framed under : R. 65 — Removal 
of firewood ivithout paying royally — Offence — • 
Dispute as to amount of royalty. 


BURMA FOREST ACT (IV OF 1902) 

Accused removed certain firewood without 
paj’ing the Government royalty due thereon ; 
Held, that the accused was guilty of a .breach 
of r. 05, and it was not a valid defence that he 
disputed the amount of the royalty demanded. 

R. U. Tha v. Mg Tun Pru. 26 Cr. L. J. 288 : 

84 I. C. 352 : 3 Bur: L. J. 198 : 
A. I. R. 1924 Rang. 382. 

Rules framed under Rr. 88 (2) (iii), 98 

— Marking hammer, use of, by servant, in con- 
travention of rules — Offence. 

The use of a marking hammer by the servant 
of a licensed holder of the hammer, under a 
licence in the old Form No. 20 or the new' 
Form No. 20, to mark timber in contraventioii 
of the provision contained in r. 88 (2) (Hi) of 
Burma Forest Rules, amounts to a breach of 
the rule bj' the holder of the licence and 
renders him liable to punishment under r. 08. 
Mg TocBwa v. Emperor. 25 Cr. L. J. 275 : 

76 I. C. 867 : 1 Bur. L. J. 214 : 
A. I. R. 1924 Rang. 171. 

S. 3 (7) — A permanent, heritable and 

transferable right — How acquired — Status of 
land-owner. 

If a cultivator has not acquired the status 
of a landowner in respect of land, he can- 
not have acquired a permanent, heritable and 
transferable right in respect of the land. 
Nga Pyu Ba v. Emperor. 2 Cr. L. J- 824 : 

11 Bur. L. R. 296. , 

Ss. 33, 77 — Rules framed under Act, 

Rr. 22, 98 — Licensee, whether liable for illegal acts 
of servant. 

A person who hold a licence for the extraction 
of timber from the Forest Dapartment is respon- 
sible if under cover of the licence something 
illegal is done, and it makes no difference 
whether that illegal act is done by the licensee 
or by some one employed by him, provided the 
servant is acting within the scope of his employ- 
ment. Nga Shwc Baw v. Emperor. 

20 Cr. L. I. 332 : 
50 I. C. 668 (b) : 3 U. B. R. 1918 114 : 

I A. I. R. 1919 U.Bur. 28. 

S. 55. 

Rules under Act— Rr. 87 (6) and OS-T-Property 
mark given in possession of servant — Master is 
liable for servant’s acts of impressing mark on 
timber unlawfully felled under rr. 87 (b) (pi) 
and 98. Maung Ba Cho v. Emperor. . 

36 Cr. L. J. 450 : ; 

154 I. C. 57 : 12 Rang. 300 : 7 R. Rang. 248 : 

A. I. R. 1934 Rang. 245. 

S. 64 (1 ) — Confiscation of property, xoheh 

permissible. 

S. 04 (1) only applies to cases in which any 

person is convicted of a Forest offence, and until 
a person has been convicted, there is no 
authority for confiscating anything except forest 
produce in respect of which the offence has 
been committed. Maung Po Maung v. 
Emperor. 26 Cr. L. I. 897 ; 

86 I. C. 961 : 3 Biir. L. J. 166 : 
A. I. R. 1924 Rang. 378. 
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BURMA GAMBLING ACT (I of 1899). 

• Ss. 2, 3, 10, 11 — Itislrutncnls of gaminti 

— Fighliiig birds, ichcllicr iusirumenis — CgcIc 

fighting in private enclosure. 

Fitjhtinc; birds arc not inslriimcnls of gaminp 
within the meaning of S. .3 (.3). Tlie fact that 
cock fighting and betting arc carried on in a 
private enclosure docs not sulficc to make the 
enclosure a common gaming house within the 
meaning of the Act. Emperor v. Hlanng Ka. 

20 Cr. L. J. 330 : 
so I. C. 666 : 11 Bur. L. T. 265: 
9 L. B. R. 185 : A. I. R. 1919 L. Bur. 153. 
I S. 3. — Common gaming house — Club. 

AVlicrc it is not proved that gambling at a club 
was confined to the members of the club, the 
place called the club might be a “ common 
gaming house ” as defined in S. 3, even 
though the profits of the gaming carried on at 
the club arc devoted to feasting and to the 
general purposes of the club. JItaung v. 
Emperor. IS Cr. L. J. 523 : 

24 I. C. 835 : 7 Bur. L. T. 163 ; 7 L. B. R. 275 : 

A. I. R. 1914 L. Bur. 258. 

S. 3 — Coins, if instrumcnts'of gaming. 

Coins found on the actual persons of gamblers 
arc not necessarily instruments of gambling and 
arc not liable to seizure and forfeiture, unless 
there is evidence to show that they were actu- 
ally used or intended to be used for the purpose 
, of gaming. Ah Ngicc v. Emperor. 

20 Cr. L, J. 323 : 
50 I. C. 659 : 11 Bur. L. T. 263 : 
9 L. B. R. 205 : A. I. R. 1919 L. Bur. 125. 

S. 3 — Instruments of gaming, coins. 


BURMA GAMBLING ACT (I OF 1899) 

S. (2) of Section .3. .-Ih Shein v. Emperor. 

2S Cr. L. J. 172 : 
76 I. C. 396 : 1 R. 303 : 
1923 A. I. R.nng. 214. 

S. 3 (3). 

Money except coins actually used for gaming 
is not included in the definition of ■‘instrument 
of gaming" in S. 3 (3) of the /Vet. Po Nyun v. 
Emperor. 36 Cr. L. J. 72 : 

152 I. C. 242 : 7 R. Rang. 146 : 
A. I. R. 1934 Rang. 240. 

S. 4 — Jiilliard-shittlc. 

The game of billiard-skittle is one of mere 
human skill within the meaning of S. 4. 
Emperor v. A'ga Po Kin. 2 Cr. L. J. 319 : 

11 Bur. L. R. 132. 

S. 4 — Game of skill — Thoubonpc of 

dominoes. 

In the game of Ihoubonpe of dominoes, as 
played in Burma, the clement of chance is so 
subordinated to the clement of skill that the 
g.ame must be looked upon as a game of the 
kind contemplated bv S. -1. Emperor v. 
Tun Zun. * 11 Cr. L. J. 653 ; 

8 I. C. 451 : 5 Bur. L. T. 66. 

S. 4 — “Kcl,” xehelher game of mere 

human skill. 

The Burmese game “ket” is not a game of 
mere human skill within the meaning of S. 4. 
Po On v. Emperor. 18 Cr. L. T. 756 ; 

41 1. C. 132 : 8 L. B. R. 629 : 
A. I. R. 1917 L. Bur. 57. 


lUiite hc.ans, cigarettes and cups, not being 
articles devised or actually used for tlic purpose 
of gaming, arc not instruments of gaming: Ah 
Ng-.LC v. Emperor. 20 Cr. L. J. 323 : 

SO I. C. 659 : 11 Bur. L. T. 263 : 
9 L, B. R. 205 : A. I. R. 1919 L. Bur. 125. 

S. 3 — Fighting codes, if instruments of 

gaming. 

Fighting cocks arc not instruments of gaming 
within the meaning of the Act, and setting 
cocks to fight is not in itself an offence in 
Burma. Emperor v. Po Kijicc. 

20 Cr. L. J: 335 : 
50 I. C. 671 : 11 Bur. L. T. 266 : 
9 L. B. R. 219 : A. I. R. 1919 L. B. 153. 

S. 3, 11, 12 — Common Gaming House. 

The definition of Common Gaming House in 
Section 3, applies to private as well as to public 
houses and places and Sections 11 and 12 render 
players in, and the owners, occupiers and users 
of common gaming houses liable to jiunishmcnt. 
Emperor v. Po Yin. 12 Cr. L. J. 80 : 

9 I. C. 450 : 4 Bur. L. T. 11. 

S. 3 (2) — “ Ma-chauk," idicthcr game of 

chance or skill. 

The game of “ Ma-ehatik also known as 
" fhauk-ba ” and “ Ma-jongg ” is a game rc- 
rjuiring considerable skill and judgment, the 
»*lemrnt of chance being jinictically nil, and 
falls under the exception contained in Sub- 


S. 5. 

The Police h.ave no power under S. 5 to seize 
or the Magistrate to confiscate the money 
seized on the spectators of the cock-fight or 
even on a person alleged to have taken an 
active part. Po Kyun v. Emperor. 

36 Cr. L. J. 72 ; 

152 I. C. 242 : 7 R. Rang. 146 : 

A. I. R. 1934 Rang. 240. 

S. 6 — Criminal Procedure Code,‘S. 103 — ■ 

Search list added to after being signed by zoit- 
ncsscs, effeet of. 

A Police ofllccr should not add any new items 
to a search list after it has been signed under 
S. 103 of the Criminal Procedure Code, but his 
doing so would not be a breach of S. 103, 
Criminal Procedure Code, invalidating the 
search. U. P. li. It. Utaung v. Emperor. 

IS Cr. L. J. 523 : 

24 I. C. 835 : 7 Bur. L. T. 163 : 

7 L. B. R. 275 : 

A. I. R. 1914 L. Bur. 258. 

S. 6 — Duty of Magistrate to sift infor- 
mation before acting under S. C. 

It behoves .Magistrates to .sift information 
most carefully before acting under S. (i. the 
effect of which is to throw on the accused the 
burden of proving that the house 's^hich is 
Riidcd is not a common gaming house. Emperor. 
V. Sit Mycin. 11 Cr. L. J. 746 : 

8 I. C. 988 : 3 Bur. L. T. 143. 
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S. 6— Money found in longj'i of 

gambler — Presumption, if can be draioii. 

AVhere it is the usual v.’ay for the class 
of people to "srhieh the accused belongs to 
carry their monej- wrapped up in their longijis, 
no presumption can be safely drawn that 
money found in the longyi of the accused is 
intended to be used for tlie purpose of gaming. 
Mating Tha Zan v. Emperor. 

T T Q7fi • 

170 I. C. 818 : 10 R. Rang. 108 : 
A. 1. R. 1937 Rang. 317. 

S. 6 — Search — Witnesses assisting in 

search — Search, whether illegal. 

A search under S. G is not rendered illegal 
by the fact that it was made with the assist- 
ance of the search witnesses. Emperor v. 

ll’i/n Na. 28 Cr. L. J. 701 : 

103 I. C. 557 : 5 Rang. 291 : 
[8 A. I. Cr. R. 391 : 
A. I. R. 1927 Rang. 241. 

Ss. 6, 7 — Criminal Procedure Code, 

S. 101 — Search warrant under S. G, endorsement 
of, to another officer — Search by officer to whom 
'warrant endorsed, legality of — Presumption 
under S. 7. 

S. 101 of the Criminal Procedure Code 
is not applicable to warrants issued under S. 6. 
The Burma Gambling Act contains no provision 
authorising the endorsement of a warrant 
issued under S. 6 thereof bj' the officer to 
whom it is issued, to another officer. There- 
fore, the entry and search of a house bj' an 
officer to whom a warrant is so endorsed is not 
an entry under the provisions of S. G of the 
Act, and consequently anything found as the 
result of such search cannot give rise to the 
presumption contained in S. 7 of the Act. 
Po Thwai v. Emperor. 21 Cr. L. J. 9 : 

54 I. C. 57 : 12 Bur. L. T. 165 : 
A. I. R. 1920 L. Bur. 49. 

Ss. 6, 7 — Presumption, when arises. 

Where there is no proof that articles seized in 
a houseware instruments of gaming or were 
actually used for the purpose of gaming, the 
presumption that the house is a common gam- 
ing house does not arise. Ah Ngwe v. 
Emperor. 20 Cr. L. J. 323 : 

50 I, C. 659 : 11 Bur. L. T. 263 : 
9 L. B. R. 205 : A. I. R. 1919 L. Bur. 125. 

Ss. 6, 7 — Search — Entry — Presumption 

from discovery of instruments of gaming — 
List of things seized in search. 

No presumption arises under S. 7 unless the 
search, as well as the entry is made in accor- 
dance with the provisions of S. G, and conse- 
quently in accordance with the provisions of 
Ss. 102 (3) and 103 of the Criminal Procedure 
Code. Where a list of articles seized in a house 
entered under S. 6 was written on three 
sheets of paper, the first of which only was 
signed by the witnesses, it was held that only 
the articles mentioned on the first sheet had 
been seized in accordance with the provi- 
sions of S. 103 of the Cr. P . C. : and as no 
instruments of gaming were mentioned 
■ in that sheet, it followed that no instruments of 
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gaming had been seized at a search made in 
accordance with the provisions of S. 6, and that 
therefore the presumption provided for in S. 7 
did not arise. Ana Deva Sing v. Emperor. 

7 Cr. L. J. 411 : 

4 L. B. R. 134. 

Ss. 6, 7 — Search by police-officer — Entry 

— Witnesses to search — Persons not qualified to 
witness search — Ward-headman in Rangoon — 
Respectable inhabitant of locality. 

A place is not entered under the provisions of 
S. G unless the officer entering is accompanied ^ 
by two or more respectable inhabitants of the 
locality. Where certain premises were entered 
by a police officer accompanied only by two 
Ward-headmen appointed under the Lower 
Burma Towns Act by the Commissioner of 
Police, Rangoon : Held( Jnoin J., dissenting), . 
that in view of the fact that the Ward-headmen 
in Rangoon are appointed by the Commissioner 
of Police, and have police duties to perform, and 
are, in some cases, being constantly called on to 
attend searches, they do not fall within the 
class of persons whom the Legislature intended 
to be called as'witnesses,‘and that, therefore, the 
premises in question were not duly entered in 
accordance with the provisions of S. 6. Emperor 
V. Kwe Haw. 7 Cr. L. J. 479 : 

4 L. B. R. 213 : 14 Bur. L. R. 8' 

Ss. 6, 7 — Warrant issued after recording 

information that gambling is going on at certair. 
plaee — Presumption under S. 7 if can be made. 

The provisions of Sub-S. (1), S. 6 are all 
important and unless those provisions are strictly 
carried out, a house or place cannot be said to 
have been entered under the provisions of that 
section and consequently the presumption 
specified in S. 7 cannot be made. A mere 
record made of the information that illegal 
gambling is going on at a certain place and 
leaving no stamp of credibility in issuing the 
warrant, is not sufficient to meet the require- 
ments of the law. Consequently, the result of 
the raid or the search made under that rvarrant 
does not constitute a legal basis of the presump- 
tion under S. 7. Ah Sein v. The King. 

40 Cr. L. J. 529 : 

181 I. C. 112 : 11 R. Rang. 452 : 

1939 Rang. 447 : A. I. R. 1939 Rang. 120. 

Ss. 6, 7 — Criminal Procedure Code,'^ 

S. 103 — Search — Respectable persons in the 

locality. 

The object of S. 103 of the Cr. P. C. in requir- 
ing that respectable inhabitants of the “ loca- ' 
lity ” should be called to witness the search, 
is to ensure that false evidence may not be 
fabricated. The stress is on the word “ res- 
pectable ” and not on the word “ loeality ”. 
Therefore, for the purposes of S. 103, a person 
living in a quarter within hail of the place to 
be searched may reasonably be regarded as 
an inhabitant of the locality, even if a river 
flows between. Emperor v. Sit Myein. 

11 Cr. L. J. 746 : 

8 I. C. 988: 3 Bur. L. T. 143. 

Ss. 6, 11, 12, 15 — Seizure of money in 

common gaming-house — Entry — Forf eiture. 

There is no provision in the Act empowering 
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any person to seize moneys found in n com- 
mon gaming-house whicli is not entered under 
the provisions of S. C, nor authorizing a 
Magistrate to order that moneys so seized 
sliall be forfeited. Po Ilia v. Emperor. 

1 Cr. L. J. 488 : 
4 L. B. R. 227. 

S. 7 — Crimvial Procedure Code, S. 103 

— Search — )VaTd-hcatimrn and Block-Elder.'; iwl 
qualified to he ioiliicssca of search. 
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the convictions of all tlic aeensed were un- 
justified. Ah Tuck V. Emperor. 

4 Cr. L. J. 390 : 
12 Bur. L. R. 248. 

1 

I S. 7 — Prcsumplion, if optional. 

[ The ]>resumption under S. 7 is not optional 
I for the Magistrate to make. lie is] bound to 
I presume that the house svas a common gnming- 
liouse tintil the contrarv is proved. Emperor 
V. Sit .Mijcin. 11 Cr. L. J. 746 : 

8 I. C. 988 : 3 Bur. L. T. 143. 


By the Full Bench {Ormond J., dissenting). 
The words “ respectable inliabitants ” in 
S. 1 03 of the Cr. P. C. should not be construed 
to include Ward-headmen and block-elders who 
arc appointed by the Deputy Commissioner. 
Emperor v. Kan JIaio. 12 Cr. L. J. 251 (F. B.) : 

10 I. C. 796 : 4 Bur. L; T. 91. 

• S. 7 — Presumption — Criminal Proee- 

diire Cade, S. 103 — Witnesses to search. 

Per Parlctt, Young and Ormond, JJ., {Ilarlnoll, 
Ofig. C. J. and Eobinson, J., dissenting.) — 
Ward-headmen in towns other than Rangoon 
arc competent witnesses of searches under 
S. 10.1, Cr. P. C. Ti Ya v. Emperor. 

15 Cr. L. J. 441 : 
24 I. C. 32 : 7 Bur. L. T. 143 : 
A. I. R. 1914 L. Bur. 128. 

— S. 7. 

Prcsumplion arising under S. 7 — Conviction 
cannot be under .S. 1!5 (c) but under S. 11 or 
S. 12 — Persons found arotmd table, wTiting : 
Held, presumption under S. 7 rebutted. 'Kyn 
IVah v. Emperor. 36 Cr. L. J. 1295 : 

158 I. C. 87 : 8 R. Rang. 144 : 
A. I. R. 1935 Rang. 298. 

S. 7 — Presumption on finding gaming 

instruments. 


S. 7 — Presumption under, rebuttal of. 

Where numerous packs of cards •as well ns 
' some dice were found in a house, but it was 
I held proved that the persons who were playing 
I cards in the house were nerirly all employees of 
the house-owner, that they were playing for 
j recreation and that though the play was for 
I money no commission was taken : ‘Tleld, that 
' the presumption under S. 7 was rebutted. 

1 Emperor v. Scin Kee. 21 Cr. L. J. 4 : 

54 I. C. 52 : 12 Bur. L. T. 163 : 

I A. I. R. 1920 L._Bur. 38. 

! Ss. 7, 12 — “Common gaming-house ” — 

i Presumption under S. 7 — IVhcthcr rebutted by 
cireumstances. 

Where there is no independent evidence as to 
i the actual taking of tlie commission by the 
, accused and the conviction of tlic accused rests 
I on the bare presumption coupled with the 
I discovery of the instruments of gaming under 
j S. 7, it is necessarj' to consider very carefully 
whctlier the legal presumption is rebutted by 
' the circumstances of the ease and by the evi- 
j donee produced for the defence. Chari v, 
! Emperor. 12 Cr. L. T. 250 : 

j 10 1. C. 792 : 4 Bur. L. T. 87. 

I Ss. 8, 9 — Aeeused, whclhcr can be 

i examined as witness — Evidence of incompetent 
I witness — Procedure. 


Wliore a house is entered and searched under 
the provisions of S. 0 and gaming instruments 
found therein, the presumption mentioned in 
S. 7 {irisc.s, although there is no proof of any 
jmymcnt of commission by the plaj’crs to 
the keeper. Emperor v. Po Yin. 

12 Cr. L. J. 80 ; 

9 I. C. 450 : 4 Bur. L. T. 11. 

S. 7 — Presumption — Headmen of wards 

— IVhet/icr respectable inhabitants of locality. 

Held, that S. 103, Cr. P. C., contemp- 
lates that two respectable member.? of the 
public and inhabitants of the locality, un- 
connected with the Government and ollicinl- 
dom, .should be called in to/vitness a search : 
Held, further, that the headmen were not such j 
persons as S. 103 of the Cr. P. C., contemplates ' 
should be c.allcd in to witness a search, and ’ 
consequently the premises were not dtdy ! 
entered and searched under the provisions of j 
S. 0 of the Burma G:imbling Act ; and that, i 
therefore, the presumption, which S. 7 of that ' 
.\ct enacts shall be drawn, could not legitimate- 
ly be applied: Held, -therefore, that in the . 
absence of evidence to show that illcg.al gaming 
occurred on the premises, there was no justifica- 
tion for holding that the premises constituted j 
a common g:miing house under the .-Vet and that : 


The evidence given by an accused person 
under S. 8 is not defence evidence and it does 
not justify the examination of an accused 
pcr.son otherwise than on the requisition of the 
Magi-strate before whom the trial is being con- 
ducted. An accused person c.annot be put on 
his oath or examined as a witne.ss in the case 
in which he is accused. The fact that there 
arc several co-accused in the ease is immaterial, 
if the accused person whom it is sought to 
c.xamine as a witness is at the time himself 
upon his trial with the other accused. Nga 
Ng-wc Gyenv v. Emperor. 20 Cr. L. J. 341 : 

50 I. C. 821 : 3 U, B. R. 1918 115 : 

A. I.R. 1919 U. Bur. 31. 

S. 10 — Field-shed, whether place to 

zchich public have accc.ss. 

A field-shed which the owner has left after the 
completion of the field work and which 
is not in the occupation of anybody, but which 
has not been abandoned to the use of the 
jmblic is not :i i)lace to which the public have 
access within the meaning of S. 10. Ega Hkea 
V. Emperor. 2 Cr. L. J. 21 : 

54 I. C. 50 : 12 Bur. T. 164 ; 
A. I. R. 1920 L. Bur. 14. 

S. 10. 

Mere spectators of a bull fight taking place in 
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a paddy field after reaping of the crops, a 
place to which the public have access, are not 
guilty of any offence under S. 10. Mming 
Aung Myc v. Emperor. 35 Cr. L. J. 1321 : 
151 I. C. 418 : 12 Rang. 453 : 7 R. Rang. 78 : 

A. I. R. 1934 Rang. 222. 

S. 10 — "Place”, meaning of — First 

offence — Sentence. 

S. 10 is not applicable to a man who 
merely runs away from a gambling waing. 
It must be sliomi that he actually played. 
IVhether alleged gambling took place on a 
privately-owned piece of land on which fruit 
trees were growing and on which land revenue 
was paid but which was unenclosed and people 
could pass freely through to and fro : HeUI, 
that such a place was of the same genus as 
a .street or a thoroughfare within the meaning 
of S. 10. A sentence of one month’s imprison- 
ment for a first offence was considered exces- 
sive and altered to one of a fine of Rs. .“lO. Ah 
Kon V. King Emperor, 2 L. B. R. 19 ;j : 1 Cr. 
L. .1. 401, referred to. On Ban v. Emperor. 

11 Cr. L. J. 737 : 
81. C. 949:3 Bur. L. T. 121. 

S. 10 — Place to lohicli public have 

access — Fenced garden not such a place. 

“The place to which the public have access” 
in S. 10 must be a place akin to or of the 
same nature as a street or a thoroughfare. A 
fenced garden which is private property can- 
not be held to be akin to or of tlie same 
nature as a street or thoroughfare. Lu Gale 
V. Emperor. 12 Cr. L. I. 245 : 

10 1. C. 775 : 4 Bur. L. T. 71. 

S. 10. 

The mere fact that a person assaulted another 
on way home after a bull fight, accusing him 
of being a spy does not lead to the inference 
that he had taken an active part in encourag- 
ing the fight. Matmg Aung Myc v. Emperor, 

35 Cr. L. J. 1321 : 
151 I. C. 418 : 12 Rang. 453 : 7 R. Rang. 78 : 

A. I. R. 1934 Rang. 222. 

Ss. *10, 11, [12' — Betting 'on cock fight, 

whether offewe. 

Cock fighting in a public place is made an 
offence under S. 10 but holding a cock fight 
on private premises, even if aecompanied'by 
wagering, will not render the place a common 
gaming house within the meaning of the Act. 
Emperor v. Po Kywe. 20 Cr. L. J. 335 ; 

SO I. C. 671 : 11 Bur. L. T. 266 : 
9 L. B. R. 219 : A. I. R. 1919 L. Bur. 153. 

Ss. 10, 12. 

A person who conducts gaming in a public 
street, or similar place, should be convicted 
under S. 10. The primary object of the Legis- 
lature was not to make the conduct of gam- 
bling in public place punishable under S. 12. 
Emperor v. Nga Net. 2 Cr. L. J. 471 : 

U. B. R. 1905 Gambiing 1. 

— Ss. 10, 12 — Gambling in a public place, 
person conducting— dorng, Conviction of , 

A daing can only be convicted of an offence 
under S. 12 when the gambling he conducts 
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is punishable under S. 11. A person conducting 
gambling in a place to which the public have 
access is only punishable, like the players, 
under S. 10. Emperor v. Po Wa. 

6 Cr. L. J. 285 
4 L. B. R. 47. 

S. 10 (c). 

Mere presence at a cock-fight without aiding 
and abetting it by gestures, words or other 
form of active encouragement of the fight is 
not punishable under S. 10 (c). Po Nyun v. 
Emperor. 36 Cr. L. J. 72 : 

152 I. C. 242 : 7 R. Rang. 146 : 
A. I. R. 1934 Rang. 240. 

— S. 11. 


Charge of gambling in club — Fact that on 
previous raid persons said to be members of 
club were found there and were convicted is 
not relevant to show’ that on subsequent raid 
persons found were engaged in unlaw'ful 
gaming. Boon Chin v. Emperor. 

36 Cr. L. J. 1228 : 

157 I. C. 798 ; 8 R. Rang. 110 ; 

A. I. R. 1935 Rang. 233. 


s. 11 — Duly of Magistrate to examine 

accused under S. 312, Cr. P. C. 


Two respondents denied the offence charged 
againt them under S. 11 of the Gambling Act : 
Held, that it was the duty of the Magistrate 
at the close of the prosecution to examine 
those persons under S. 342 of the Cr. P. C. and 
to call upon them for their defence ; that as 
those requirements ■were disregarded, those 
accused could not be said to have had a fair 
trial. Emperor v. Sit Myein, 

11 Cr.L.J. 746: 

8 I. C. 988 : 3 Bur. L. T. 143. 


S. 11, 12. 

Cases under Ss. 11 and 12 are not cognizable 
offences, and an order by Magistrate asking 
for the payment of process fees to summon 
Avitnesses is correct. Hixoan Htin v. Emperor. 

36 Cr. L. J. 998 : 
156 I. C. 719 : 13 Rang. 130 : 
8 R. Rang. 40 : A. I. R. 1935 Rang. 181. 


Ss. 11, 12 — Daing and gambler, offences 

of — Sentences. 

The laAv regards the offence of the daing 
(OAvner, keeper or manager of a gaming-house) 
as far greater ^than the offence of a mere 
gambler. Therefore, under ordinary circum- 
stances, the former must be punished very 
much more heavily than the latter. Emperor 
V. Jan Mttistry. 30 Cr. L. J. 708 : 

117 I. C. 60 : 6 Rang. 655 : 

I. R, 1929 Rang. 172 : 

A. I. R. 1929 Rang. 30. 

Ss. 11, 12 — Owner of common gaming- 
house taking part in gambling — Double conviction 
— Sentence — Separable offences — Penal Code, 
S. 71. 


The taking part in gambling by the house- 
OAvner or occupant himself may be and often is, 
a part of the method of conducting or assisting 
in condueting the business of a 0001.0100 gaming- 
house, and may also be a part of the Avay in 
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■which a lioiisc is used as a common gaming- 
house for the profit or gain of the owner or 
occupier. A house-owner, therefore, wlio used 
her house ns a common gaming-house, and at 
the same lime took part licrsclf in the unl.awful 
card playing therein, was held to be only liable, 
by virtue of S. 71 of the Penal Code, to one 
sentence, ri;., under S. 12 of the Gambling Act, 
although she was liable to convictions under 
both S. 11 and .S. 12. Emperor v. Mi Thin. 

7 Cr. L. J. 76 : 
4 L. B. R. 104. 

Ss. 11, 12 — “Gonivjin,” zvhether game 

o*' chance. 

The game of “gonnyin” is a game of pure skill. 
The mere fact that it is played on sloping 
ground docs not alter the nature of the game 
and convert it into a game of chance. Mg. 
Paw V. Emperor. 26 Cr. L. J. 897 : 

86 1. C. 961 : 3 Bur. L. I. 166 : 
A. I. R. 1924 Rang. 378. 

S. 12 — Conviction] under, essentials 

for. 

In order to justify a conviction under the 
section, there must be evidence of actual know- 
ledge on the part of the accused. Ah Lim v. 
Emperor. 24 Cr. L. J. 871 : 

75 I. C. 7 : 2 Bur. L. J. 5 : 
A. I. R. 1923 Rang. 141. 

S. 12 — Convietion, xehen justified. 

Where a person is charged under S. 12, the 
mere fact that on one ocoassion he received a 
sum of money from one of the players, or from 
the winner, would not be sufTicicnt to justify 
Ills conviction ; there ought to be evidence of 
other incriminating circumstances in order to 
prove the offence. -Vgo Sen Dun v. Emperor. 

24 Cr. L. J. 933 : 
75 I. C. 357 ; 2 Bur. L. J. 8 : 
A. I. R. 1923 Rang. 144. 

S. 12 — Keeping ‘eommon gaming-house,' 

tvhat amounts to — Proof of habitual use — Profit to 
orener. 

The mere fact that persons were found play- 
ing a game of cards with slakes in a house, will 
not render the owner of the house liable to 
conviction under S. 12 for keeping a common 
gaming-house. He cannot be convicted even if 
there is evidence to show that he received a 
commission for the use of the cards in the 
.absence of some evidence of habitual keeping or 
using. A house is a common gaming-house, 
only if instruments of gaming arc kept or used i 
in it for the profit of the person owning the 
house. Kga Kg:cc Kiji v. Emperor. 

28 Cr. L. J. 483 : 
101 1. C. 659 : 5 Bur. L. J. 230 : 

8 A. I. Cr. R. 142. 

S. 12— Offcnecs contemplated bij—Dutij j 

of Court. j 

S. 12 contemplates at least four distinct. j 
orrcnccs in relation to a common gaming-house] . 
and it .shouhl be explained to an accused person , 


j BURMA HABITUAL OFFENDERS RES- 
i TRICTION ACT (II OF 1919) 

i S. 12 — Statement of informer. 

I There is no justification in laiv for making use 
of the statement of an infonner to the detri- 
ment of a person accused under the Act. 
.dh Lia V. Emperor. 24 Cr. L. I. 871 : 

75 I. C. 7 : 2 Bur L. J. 5 : 
i A. I. R. 1923 Rang. 141. 

! Ss. 13, 3 (1) (b) — Enfjle, tchether offenee. 

j A rafilc is a game or a pretended game of the 
I nature of ti ■within the meaning of S. (1) (h) 
and a person conducting or promoting a rallle is 
punishable under S. 1!J. Kesvaier v. Emperor. 

18 Cr. L. J. 489 : 
39 I. C. 329 : 11 U. B. R. 1916 37 : 

A. I. R, 1917 U. Bur. 2. 

S. 17 — Pou'crs of Magistrate — Order 

pas.sed bp him — Appeal — if lies. 

IMagistrate receiving information that any 
person in his jurisdiction earns his livelihood, 
wholly or in part, by unlawful gaming, has 
power to deal with him as if the information 
were of the description mentioned in S. 1 10 of 
the Cr. P. C. Therefore there is an appeal 
against the order and it lies to the District 
Magistrate, as provided by S. 40C of the Code, 
and revision on the ai)plication of the accused 
is inadmissible, Nga Tel Ppa v. Emperor. 

2 Cr. L. J. 317 ; 
11 Bur. L. R. 120. 

S. 17— Persons proceeded against — Under 

1 Habitual Offenders' lieghlration Act does not 
1 apply. 

j The Burma Habitual Offenders’ Registration 
' Act does not apply to persons proceeded against 
I under S. 17. Emperor v. Mating Pa Sein. 

I 30 Cr. L. J. 755 : 

117 I. C. 255 : 7 Rang. 1 : 
I. R. 1929 Rang. 191 ; 
A. I, R. 1929 Rang. 147. 

BURMA GHEE ADULTERATION ACT 
(VI OF 1927). 

S. 2 — Whether ghee is adulterated is 

question of laio— Opinion of Chemical Examiner. 
The question whether g/icc is adulterated with- 
in the meaning of the Burma Ghee .Adulteration 
Act is a question of law for the Court to deter- 
mine and not a matter to be decided by the 
Chemical Examiner. What the latter has to do 
is merely to state the result of his analysis. 
Narinjan Dass v. Emperor. 31 Cr. L. J. 1065 : 

126 I. C. 535 : A. I. R. 1930 R.nng. 51. 

Ss. 11, 12 — Sanction for prosecution — 

Duly of District Magistrate. 

A District .Tudge should not sanction the prose- 
cution of a person, under S. 1 1 as a matter of 
course. It is incumbent on him to exercise his 
powers under S. II in a judicial manner after 
due consideration of the facts of the ease. 
Xarinjnn Dass v. Emperor. 31 Cr. L. J. 1065 : 

126 I. C. 535 : A. I. R. 1930 Rang. 51. 

BURMA HA.3ITUAL OFFENDERS 


the exact charge lie is c.tllcd upon to meet. .-I’l , RESTRICTION x\CT (II OF 1919). 

Lin v. Emperor. 24 Cr. L. J. 871 . - v /• 

75 I. C. 7 : 2 Bur. L. J. 5 : ' .4pp'.ic:ib!lity to persons proceeded against 

A. I. R. 1923 Rang. 141.’ under Gambling .let. 
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The Act does not apply to persons proceeded 
against under S. 17 of the Burma Gambling Act. 
Emperor v. Maung Pa Scin. 30 Cr. L. J. 755 : 
117 L C. 255 : 7 Rang. 1 : I. R. 1929 Rang. 191 : 

A. I. R. 1929 Rang. 147. 

(I of 1918) Ss. 2, 10— Area of reslriclion— 

Duty of Magistrate. 

An order under the Act confining a person to 
the four corners of his house is improper. The 
narrowest limits of restriction should be the 
village of the person concerned, or the limits of 
the village to which he is restricted. Before 
making an order of restriction under the above 
Act, the Magistrate should satisfy himself that 
the accused is able to earn his livelihood within 
the area of restriction. Nga Ba Scin v. 
Emperor. 24 Cr. L. J. 559 : 

73 I. C. 175 : 11 L. B. R. 383 : 
A. I. R. 1923 Rang. 102. 

(n of 1918) Ss. 3, 7 — Burma Excise Act, 

Ss. 6i-A — Reslriclion of person againsOhohom action 
under S. 64- A may be taken. 

The fact that proceedings under S. G4-A of the 
Burma Excise Act may be taken against an 
accused does not warrant a IMagistrate in tak- 
ing proceedings against him under S. 3 or in 
making an order under S. 7 of that Act. Nga Pa 
V. Emperor. 28 Cr. L. J. 141 : 

99 I. C. 349 : 4 Rang. 455 : 5 Bur. L. J. 186 : 

A. I. R; 1927 Rang. 98. 

Ss. 3, 7— Case falling under Burma 

Opium Lara (Amendment) Act, S. 3 does not apply 
— Order tinder S. 7 cannot be jrassed. 

S. 3 (1) does not apply to cases which come 
under S. 3 of the Burma Opium Law (Amend- 
ment) Act. A restriction order under S. 7 
cannot, therefore, be passed in such a case. 
Emperor v. Nga Kyaio Hlu. 27 Cr. L. J. 1402 : 
98 I. C. 714 : 5 Bur. L. J. 78 : 4 Rang. 123 : 

A. I. R. 1926 Rang. 182. 

Ss. 3, 7 — Person earning livelihood by 

unlawful sale of opium, xohelher can be res-, 
Iricted. 

The effect of S. 3 of the Burma Opium Law 
Amendment Act is to introduce an additional 
ground on which S. 110 of the Cr. P. C. may 
be applied, and a person who falls within the 
purview of S. 3 of the Burma Opium Law' 
Amendment Act, may, therefore, by virtue of 
the provisions of S. 3 of the Burma Habitual 
Offenders’ Restriction Act, be dealt w'ith under 
S. 7 of the latter Act. Emperor v. Nga Kyaung. 

25 Cr. L. J. 930 : 
81 L C. 546 : 3 Bur. L. J. 17 : 2 Rang. 61 : 

A. I. R. 1924 Rang. 244. 

Ss. 3, 7, 18 — Order of reslriclion, when 

may be passed. 

The Burma Habitual Offenders’ Restriction Act 
provides an alternative to an action under the 
good behaviour sections of the Cr. P. C., and can 
be used whea it is considered more appropriate 
or when security cannot be furnished. An 
order of restriction may also be substituted for 
an order requiring security for good behaviour, 
and whether security has been given or not for 
the une.xpired portion of the period. But no order 


BURMA HABITUAL OFFENDERS RES- 
TRICTION ACT (II OF 1919) 

can be passed except in those cases in which 
the Magistrate could have acted under S. 110 
of the Cr. P. C. Before a Magistrate decides to 
pass an order restricting a person to any speci- 
fied area, he must be satisfied that that 
person has adequate means of earning his liveli- 
hood within that area. Emperor v. Po Mya. 

22 Cr. L. J. 477 : 
61 1. C. 1005 : 13 Bur. L. T. 155 : 

O. L. B. R. 274. 

S. 3 (1) — Living by unlaioful gambl- 
ing — Order for restriction. 

S. 3 (1) does not apply to a case .arising under 
S. 17 of the Burma Gambling Act. Nga 
Pan E. V. Emperor. 28 Cr. L. J. 490 ; 

101 I. C. 666 : 5 Bur. L. J. 228 : 
8 A. I. Cr. R. 138 : A. I. R. 1927 Rang. 122. 

Ss. 4, 7 — Criminal Procedure Code, Ss. 

110, 112 — Preliminary orderL-Pailure to- mention 
period of proposed restriction — Irregularity — 
Proceedings, legality of. 

A preliminary order passed under S. 4 of the 
Burma Habitual Offenders’ Restriction Act 
omitted to slate the period for which it w'as 
I proposed to pass an order of restriction. On 
the same form, however, the Magistrate passed 
a preliminary order under Ss. 110 and 
112 of the Cr. P. C., and in this case a term of 
three years was duly entered in the order : 
Held, (1) that the accused must have been 
aware tlmt the proposed restriction order was 
for the same term as that mentioned in the 
order under Ss. 110 and 112 of the Cr. P. C., 
and that no failure of the justice had in fact 
been occasioned ; (2) that the proceedings 

were not vitiated in view of Cl. XV of the Sch. 
II to the Upper Burma Criminal Justice Regu- 
lation, on account of the omission to state the 
period of restriction in the preliminary order 
Maung Tima v. Emperor. 26 Cr. L. J. 1391 ; 

89 I. C. 527 : 3 Rang. 74 
A. I.R. 1925 Rang. 214 

(I of 1918) Ss. 6, 7, 10 — Registerei 

offender — Surely bond — Restriction of person U 
village other than his ozon — Double report, legali- 
ty of’ 

A person restricted under the Act, should not 
be made to report himself to the village-head- 
man. A person who is proceeded against under 
the Act cannot be required to execute a surety 
bond. In order to justify the restriction of e 
person to a village other than his own, then 
must be proof that he is able to support him- 
self at that village. Emperor v. Nga Kala. 

24 Cr L. J. 541 : 
73 I. C. 157 : A. I. R. 1923 Rang. 68. 

S. 7 Order of restriction — Procedure. 

The same procedure as laid down in S. 117, Cr. 
P. C. with necessary modifications and additions 
must be followed w'here it is intended to take 
preventive action under S. 7 of the Burma 
Habitual Offenders’ Restriction Act. Pasodan 
V. Emperor. 26 Cr. L. J. 417 : 

85 I. C. 33 : 2 Rang. 524 : 
A. I. R. 1924 Rang. 69 
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BURMA HABITUAL OFFENDERS RES- 
TRICTION ACT (II OF 1919) 

(II of 1919) S. 7—" Gcmral rcpulc," 

evidence of — Police Officers and headmen, stalc- 
nunls of, value. 

In order to satisfy himself that the general 
repute of an aecused person is that of an habi- 
tual offender, a Jlagistratc should, as a matter of 
prudence, require more evidence than that of 
I’oliceman and village authorities. But this is 
not a rule of law, and a Magistrate must, in 
each ease, weigh the evidence and decide as to 
v-,its sudiciency. No hard and fast rule can be 
laid down. Nga Pan Yin v. Enipcrar. 

25 Cr. L. J. 245 : 
76 I. C. 709 : 2 Bur. L. J. 153 : I. R. 447 : 

A. I. R. 1924 Rang. 22. 

S. 7 — Preliminary orders not mentioning 

period or Order under S, 7, legality. 

If the term during which a proposed restric- 
tion is intended to be in force is not specified 
in preliminarj' order, no order under S. 7 of the 
Act can be passed. Parsodan v. Emperor. 

26 Cr. L. J. 417 : 
85 I. C. 33 : 2 Rang. 524 : 

A. I. R. 1924 Rang. 69. 

Ss. 7, 13 — Order under Cr. P. C., conver- 
sion of, to one under S. 7 — Duly of Magistrate. 

The District Magistrate is the only Magistrate 
empowered under S. 13 to convert an order 
under S. 118 of the Cr. P. C. to one under S. 7 
of the Act but he has no power to intervene 
where there has been no proper preliminary 
order under S. 112 of the Code, and where the 
original order has not been made under S. 118 
of the Code. Even in the case of an order pro- 
per!}' made under S. 118 of the Code, it is the 
duty of the District Magistrate to have some 
good reason for the change over to the Burma 
llabitual Offenders’ Restriction Act. Parsodan 
v. Emperor. 26 Cr. L. J. 417 : 

85 I. C. 33 : 2 Rang. 524 : 
A. I. R. 1924 Rang. 69. 

S. 9 — Pcslriction order against old offen- 

■dcT — if order set aside, can be considered. 

TIic mere fact that an accused person is an old 
offender is not a ground on which a restriction 
order can be passed under S. 9. A Magistrate 
is not entitled to use an order which has been 
set aside, on whatever grounds, as proof that 
an accused person is an old ofTcndcr, Nga Po- 
Than v. Emperor. 26 Cr. L. J. 1344 : 

89 I. C. 320 : 3 Rang. 156 : 
A. I. R. 1925 Rang. 277. 

Ss. 9, 18 — Conviction under S. IS {!) — 

Fresh term of restriction can be imjioscd — Exedu- 
sion of period. 

S. 0 docs not aulhori/.c the addition of a term : 
of restriction to the .sentence in the case of ti i 
conviction under S. 18. S. 18 (2) docs not per- ! 
mit the c.vclusiDn of any period during which ' 
the accused has been absent from his tract in I 
■ contnivention of the order or of any period I 
during wliich he has been under trial. Emperor 
V. Nga Tha Hay. 26 Cr. L. J. 1359 : ' 

89 I. C. 399 : 3 Rang. 167 : j 
A. I. R. 1925 Rang. 279. i 


BURMA LAND RE\^NUE ACT (II OF 
1 1876). 

S. 8 — Pules under — P. 52 — .ippUeabni- 

ty — ^'Occupying" entering upon available land — 
Persons so entering — Land made subject of grant 
— Notice under S. 52 (J) — Failure to cempty mith 
— if can be proceeded against under r. 52 (2). 

It is not persons wlio enter upon available 
land who arc subject to eviction, but jicrsons 
who arc actually occupying available land. 

R. 52 of rules framed under S. 8 of the 
Act applies to a person to whom a grant had 
been made but whose grant had been cancelled, 
and who remains in occupation even after such 
cancellation. Sueh a person is a person who 
entered upon land which was not available. 
The rule refers to present occupation and the 
present status of the land. Certain persons en- 
tered upon land which was available. Sub- 

! scquently such land was made the subject of a 
I grant and a notice under r. 52 (1) was issued 
but the persons failed to comply with it : Held 
that the persons could not be deemed to have 
occupied available land and therefore, could 
not be proceeded against under r. 52 (2). Ma 
I Ngws Yon V. The King. 39 Cr L. J. 140 : 

172 I. C. 413 : 10 R. Rang. 247 : 
A. I. R. 1937 Rang. 452. 

S. 10. 

Where the act of which the person is com- 
plaining is also i)unishablc departmentaly by the 
Deputy Commissioner under S. 10, then the 
sanction of the Deputy Commissioner to the 
prosecution is necessary. Mating Ba Shin v. 
Emperor. 37 Cr. L. J: 295 : 

160 I. C. 477 : 8 Rang. 386 : 
A. I. R. 1936 Rang. 11. 

Ss. 44, 45 — Issue of process — Arrear — 

Defaulter — Arrest. 

No process for the recovery of revenue can be 
issued until the amount due has become an 
arrear under .S. 'W by the lapse of ten days 
from the service of publication of a written 
notice of demand. Emperor v. Pamara. 

7 Cr. L. J. 74: 
4 L.iB.Rfi03. 

BURMA MILITARY POLICE ACT fXV 
OF 1887). 

S. 6 {b)— Offence under— Adjutant of 

Pangoon Military Police Battalion, jurisdiction 
of. 

In the ease of Rangoon, an offence under 

S. G (b) is triable c.velusively by the Lower 

Burma Chief Court, and the Adjutant of the 
Rangoon Military Police Battalion who is 
merely a Magistrate of the First Class h.as no 
jurisdiction to try such an ofrenec. Emperor 
V. Bambahadur Pai. 25 Cr. L. T. 323 : 

81 1. C. Ill :2Bur. L.J. 21 : 
A. I. R. 1923 Rang. 139. 

BURMA MOTOR VEfflCLES RULES. 

R. 46 — Passing of tram-car on right side, 

permissibility of — Negligence. 

Under r. -tC except for a reasonable cause a 
tram-car must be passed on the left side, the 
proviso merely allowing a special cxcejition to 
the general rule. To pass it, therefore, on 
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the right is a prima facie negligence on the 
part of the driver. Ahmed v. Emperor. 

28 Cr. L. J. 484 : 

101 I. C. 660 : 6 Bur. L. J. 76 : 

A. I. R. 1927 Rang. 149. 

BURMA MUNICIPAL ACT (III OF 
1898 ). 

Ss. 2 (6), 142 (d) — Lodging-house, what 

is — Receiving lodgers. 

A lodging-house need not be let in lodgings : 
it is still a lodging-house if it is occupied to 
any extent in common by members of more 
than one family. The persons living in the 
lodging-house are lodgers, ■Nvlielher they pay 
rent or not and the owner of the lodging- 
house receives them when he allows them to 
occupy the building. Amanath Ulislry v. 
Emperor. 19 Cr. L. J. 370 : 

44 I. C. 674 ; 3 U. B. R. 1917 52 : 

A. I. R. 1918 U. Bur. 7. 

Ss. 92 (3), (4), 180— Act of building 

without pcrmissio7i not punishable — Absaice of 
any notice to the accused regarding his breach 
of law or bye-law — Appeal — Continuing breach. 

A person proceeded to erect a building in 
contravention of the plans approved by the 
Jlunicipality upon which he was ordered by 
written notice to stop going on with the 
erection and was prosecuted under S. 180 for 
building contrary to the plan. The Magis- 
trate found that lie did not stop when order- 
ed to do so and that no notice was issued 
requiring him to pull down or dismantle the 
extension. He found him guilty of a breach, 
in contravention of S. 92 (3), (4) and bye- j 
laws framed under the Act and directed that 
he pay a fine of Rs. 50, and in case of a con- 
tinuing breach, of a further fine of Rs. 5 a 
day for every day in which the erection con- 
tinues to exist after the date of the order : 
ffcld, there was no continuing breach of any 
notice issued by the Municipality, as no 
notice was proved to have been issued under 
S. 02 (3) or (4) requiring the building to be 
altered or demolished, and therefore, that 
portion of the order was meaningless and in- 
operative and the only proper order was as to 
fine of Rs. 50 and was thus not appealable. 
Emperor v. Maung Po Tok. 11 Cr. L. J. 745 : 

8 I. C. 983 : 3 Bur. L. T- 138. 

Ss. 92 (4), 180 — Wall, whether building 

— TFaZls built without sanction — Committee, right 
of, to demolish. 

Walls built to enable the occupier of house 
to use the enclosed area as part of his habita- j 
tion are buildings within the meaning of the | 
Act, and the erection of such ivalls Avithojut 
the sanction of a Committee, Avould justify 
the Committee in directing their demolition. 
Kaloo Khan v. M. A. Rahim. 24 Cr. L. J. 732 ; 

73 I. C. 972 : A. I. R. 1923 Rang. 65. 

S. 94 (2) — Decision of Boundary Officer 

as a bar to subsequent claim — Validity of pro- 
ccedi ngs — Encroachm cn t — A dverse possession . 

A. was prosecuted for disobedience of a 
notice requiring him to remove a Avail Avhich, 
according to the decision of a Boundary 
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Officer passed five years previously under 
S. 12 of the Burma Boundaries Act, encroach- 
ed upon a drainage space. No appeal had 
been filed against the Boundary Officer’s 
decision. A. claimed a right of the land on 
AA'hieh the Avail stood, by adverse possession, 
and also questioned the validity of the 
Boundary Officer’s proceedings : Held, that 
objections to the proceedings of the Boundary 
Officer, could not be raised as his decision 
had become conclusiA'e, Kya Nyun v, Rangoon 
Municipal Committee, -7 Cr. L. J. 462 ; 

4 L. B. R. 153. 

Ss. 99. 100 — Pork exposed for sale— 

No evidence that pigs were slaughtered in contra- 
vention of Ss. 99, 100 — No conviction. 

Where the accused AA'as convicted of having 
exposed for sale the flesh of animals not slaugh- 
tered in the manner prescribed by S. 99 or 100 
but there was nothing to shoAv that the pork ex- 
posed for sale Avas the flesh of animals not slaugh- 
tered in contravention of the proAusions of Bye- 
laAv No. 9 ; Held, that the conviction was wrong. 
Soon Nah v. Rangoon Municipality. 

1 Cr. L. J. 882 : 
10 Bur. L. R. 163. 

Ss. 99, 100, 102 (e) — Bye-law No. 9 — Salo 

and not mere exposure for sale is prohibited. 

Bye-laAV No. 9 prohibits the sale and not the 
mere exposure for sale of the flesh of animals 
not slaughtered in the manner prescribed by or 
at a place licensed or fixed under S. 99 or 100 
of the Act. Maung Sa Mi v. Rangoon Munici- 
pality. 1 Cr. L. J. 880 : 

10 Bur. L. R. 160. 

Ss. 99, 100, 154 — Slaughtering an animal 

in an unlicensed place — What should prosecution 
prove. 

In a prosecution under Ss, 99, 100 and 154, for 
slaughtering an animal Avithin the limits of a 
hlunicipality in a place not licensed for that 
purpose, it is necessary for the prosecution to 
prove not only that the animal Avas slaughtered 
in such a place, but that it Avas slaughtered for 
sale of its flesh. Ally Hussain v. Emperor. 

1 Cr. L. J. 871 : 
U. B. R. 1904 2nd Qr. Municipal ; 

S. 102 (e) — Bye-law No. 9 — Uncooked 

flesh. 

The AA’ords “flesh of animals” in bye-laAV No. 9 
does not refer only to uncooked flesh. Maung Sa 
Mi V. Rangoon Municipality. 1 Cr. L. J. 880 : 

10 Bur. L. R. 160. 

Ss. 102 (e) and (i). Bye-laws 9, 10 and 

11 — Bye-law No. 9 applies to flesh of all animals. 

Bya-laAv No. 9 of the Burma IMuuicipal Bye- 
laAVS, made under S. 102 (e) of the Municipal Act 
is in general terms and applies to the flesh of all 
animals and the fact that Nos. 10 and 11 of the 
same bye-laAvs expressly exclude pork from their 
operation does not a&ct the generality of the 
application of Bye-laAV No. 9, Bye-laAVS Nos. 10 
and 11 being made under clause (/) of S. 102. 
Maung Sa Mi v. Rangoon Municipality. 

1 Cr. L. J. 880 : 
10 Bur. L. R. 160. 
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15URMA MUNICIPAL ACT (in OF 1898) 
S. 114 (1) — The Proviaious of S. 11-1 (J). 

S. IM (1) ns amended in Ifl.'U (Iocs not proliibil 
the newly establishing of a private market which 
was not in existence at the commcnecmenl of the 
Act, 7.C., 1st .Inly 1898, without a licence from 
the Municipal Committee within whose area the 
market is established. Mating Pa Thin v. 
PannaimnUia. 34 Cr, L. J. 158 : 

141 I. C. 81 : 10 Rang. 505 : 
I. R. 1933 Rang. 16 (F. B.) : 
A. I. R. 1933 Rang. 1. 

-S. 121 — Power to demand passage over 

lands of private ozvnersfor scavenging purposes. 

S. 121 empowers a Municipal Committee to 
require an owner to allow the servants of the 
Committee reasonable access to or passage over 
his land for scavenging purposes, whether these 
purposes concern the land in question or other 
land, the rights of the residents of the Munici- 
pality being protected by the provision that 
the access to or passage over the land ii yst be 
reasonable. Emperor v. il/a Nu. 

28 Cr. L. J. 131 : 
99 I. C. 339 : 3 Rang: 423 : 
A. I. R. 1927 Rang. 60. 

S. 121 — night of Municipality to claim 

passage over a pcrson''s tand for scavenging other 
petson's land. 

Under S. 121 the Committee has no right to 
' claim a passage over any man’s land for scaveng- 
^ing any other man’s land. The section only 
authorises the Committee to require the owner 
of land to allow access to or passage over his 
land for the purpose of scavenging it. A person, 
therefore, cannot be fined for disobeying a notice 
issued on behalf of the Municipal Committee 
requiring him to allow reasonable access to or 
jiassagc over his land for scavenging not only 
his own property but also that of other people. 
Mating Nycin v. Emperor. 5 Cr. L. J. 190 : 

13 Bur. L. R. 25. 

S. 124 (a)— N2 (r) scope of. 

Where fresh bye-laws have not been made 
under S. 12-1- (a), a conviction for an offence 
made punishable by a bye-law made under 
S. 142 (r), is maintainable. Karapan v. Emperor. 

35 Cr. L. J. 735 : 
148 I. C. 616 : 11 Rang. 532 : 6 R. Rang. 241 ; 

A. I. R. 1934 Rang. 12. 

Ss. 130, 147, 180— Order of Municipal 

' f' Committee — Uninliahitahlc premises — Prosecution 
— Challenge of legality of order — Decision as to 
fitness of premises for use. 

A was ordered under S. 180 to refrain from 
using certain premises, which were considered 
to be unfit for human habitation, until llic 
Committee was satisfied of their fitness for use. 
lie carried out some repairs, but let the jircmiscs 
to a tenant before doing all that the Committee 
considered necessary. He was prosecuted and 
convicted under S. ISO of disolicdicncc of tlic 
order, the .Magistrate holding that by virtue of 
S. 14T. the jiropriety or legality of the order 
could only be questioned in an appeal to the 
Commi'-'ioncr : Held, that S. 147 did not debar 
accused from jileading .as .a defence •to criminal 
tiro-eeuliou that tbc order was uUra vires. J'lti- 
fher, — tlial that part of the order which retjuir- , 


BURMA MUNICIPAL .‘\CT (III OF 1S98) 

ed tlial the Committee slioiild Is- satisihd ;is to 
, the fitness of the iircmises licric. heir use was 

• ultra vires. Tiie <iucstion whcliicr tlie house 
had been rendered lit for habitation was not a 

i matter for the Committee’s decision, Iml a (pies- 
' tion of fact to be decided by tlie Magistrate on 
the evidence. J. p\ Pretto v. Pangoon Munietpal 
Committee. 7 Cr. L. J. 441 : 

4 L. B. R. 144 : 14 Bur L. R. 125. 

S. 142 — Pye-laxes — Condition restrieting 

rate of interest to he charged Ly pnxvnbrohcrs-, 
validity. 

\ condition in pawnbrokers’ licences issued 
under S. M2 limiting the rate of interest 
eliargeablc by pawnbrokers does modify and 
' restrict the law which allows freedom of eon- 
j tniet, but it is not on that account ultra vires 
of the .Muniei])al Committee inasmuch as the 
I power to limit the rate of interest is reasonably 
! imjilied in the power to determine the condi- 
1 tions of such licenses. A licensee cannot object 
I to the terms of a license which gives him rights 
I and privileges which he would not enjoy with- 
, out such licence. S. C. Paul v. Emperor. 

1 18 Cr. L. J. 1012 : 

I 42 I. C. 756 : A. I. R. 1918 L. Bur. 110. 

Ss. 142, 180 — Taking of excels in niorl- 

gage is no offence. 

• Held, that the taking of jewels in mortgage was 
not an offence under the bye-law , and as the 
record did not go beyond that, the conviction 
and sentence must be set aside, the jictitioncr 

i discharged, and the line refunded to him. 
Saminalhan Chetty v. Pangoon Mtinicipaliti/. 

4 Cr. L. j. 40 : 
12 Bur. L. R. 151. 

1 Ss. 142 (1), 2 (6) — Lodging house—Puild- 

1 ing, occupation of, by different Jamilies in com- 
I nion — Pegistration and licence, ij necessary. 

I If a building or part of a building is let in 
I lodgings or occupied to any c.xtcnt in eommon 
; by members of more than one family, that 
building or that jiart must be registered and 
I licensed. If a building is divided into separate 
I and Independent dwellings or tenements and 
I those dwellings and tenements are such that 
' the occupants of them do not, to any c.xtcnt, use 
or occupy the building as a whole in eommon, 
then, even if the sciiarate tenements or some of 
them are actually used as lodging houses, the 
building as a whole docs not tlierehy become a 
lodging house and only those sejiarate and in- 
dependent tenements which are used as lodging 
I houses need to be registered and licensed. 

' Emperor v. P. 1). Seth. 25 Cr L. J. 1136 : 

I 81 I. C. 960 : 2 Bur. L. J. 29S : 

j A. I. R. 1924 Rang. 109. 

I — S. 142 (d), Pij-laxcs 19, 'JO framed 

' thereunder — Py-taie P.t (c) is not ultr.i vires. 

Clau-e (r) of By-law It) framed by the BanuMori 
.Municipality is not uttra vires, as the fr.iinin^ nf 
elaU'C is -.uithori/.ud by Sub-clause (Hi) of s. 'i ig 
((/), which mentions one of the objects of sucli 
Ily-laws to be to promote ekeinlincs^ and venti- 
lation in lodging houses, and rules for promot- 
ing ventilation must, by their nature, jiriivide 
for the necessary structural altcnitioiis when the 
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purposes of tlie By-law cannot be attained 
witliout tiicni. Penial Maislrn v. Emperor. 

14 Cr. L. J- 484 : 
20 I. C. 740 : 6 Bur. L. T. 484 : 

S. 142 (d) — Jhfp-lnzvs widcT — Bije-law 

prcscrihirig liccnce-Jcc for lodging houses — Valid- 
ifij. 

A bye-law of a municipal body requiring keepers 
of lodgins-houses to pay a licence-fee reckoned 
on the maximum number of lodgers authorized, 
although the actual number of lodgers in the 
liouse may be less than the authorized number, 
is not illegal or ullra vires. P. S'. Pillay v. Moul- 
mcin Municipal Committee. 22 Cr. L. J. 113 : 

59 I. C. 545 : 13 Bur- L. T. 107. 

S. 142 (e). 

The omission of S. 142 from Col. 1 of the follow- 
ing table shows that a breach of a Bye-law duly 
passed under S. 142 (c) is not offence punishable 
under S. 148. C. T. Mudaliar v. Matimyo 
Munieipal Committee. 34 Cr, L. J, 700 : 

144 I. C. 159 : 11 Rang. 182 : 
I. R. 1933 Rang. 84 : A. I. R. 1933 Rang. 68. 

Ss. 142 (e), 180 — Summar;/ trial — Horo 

the conviction should be recorded — DuUj of Magis- 
trate. 

The law requires that the offence complained 
of and the offence proved should be both 
entered, in recording a conviction, as in a , 
summary trial the Magistrate is required to 
make only a very short record, it is all the | 
more incumbent on him to make that record l 
carefvilly and to omit nothing that the law 
requires. 4 Cr. L. J. 40. 

S. 142 — (rj, Bye-lato under — ‘Keep’. 

meaning of 

The word ‘keep’ in the bye-law made by the 
Rangoon Municipal Committee under S. 142 
(r) means the keeping for some lengthened time. 
Where, therefore, the accused took a goat to a 
Hindu temple to be sacrificed and tied it up in 
the temple awaiting the sacrifice ceremony 
for about tivo hours and was thereupon convict- 
ed for breach of the bye-law : Held, that the 
conviction was bad. Boijhcnj Chandra v. 7?an- 
goo7i Municipality. 17 Cr. L. J. 342 : 

35 I. C. 518 : 8 L. B. R. 328 : 
A. I. R. 1917 L. Bur. 148. 


BURMA MUNICIPAL REGULATION 
S. 180 — Erection in contravention of 


-S. 148. 


A Chettyar whose business is to lend money on 
promissory notes and upon security of land 
cannot be said to be pawn-broker where he ad- 
vances an isolated loan to another on security 
of a chattel. V, A. S. M. Chettyar Firm v. 
Emperor. 36 Cr. L. J. 853: 

155 I. C. 889 : 13 Rang.-32 : 7 R. Rang. 354 : 

A. I. R. 1935 Rang. 104. 
S. 162-B — Bicycle is vehicle. 

The ivord ‘vehicle' includes a bicycle driven by 
human energxq the Avords ‘drives' includes the 
application of human energy to the pedals of a 
bicycle. A man riding a bicycle is guilty of 
the offence under S. 1G2-B. when he is found 
riding his bicycle irithout light after dark. 
Emperor v. Nga Tlia Zan. 12 Cr. L, J. 573 : 

12 1. C. 837 : 4 Bur.-L. T. 134. 


J plans, if punishable by itself. 

An erection in contraAmntion of plans is not in 
itself or by itself alone punishable, as there is 
no bjm-laAV rendering punishable the mere 
erection of a building in contravention of a plan. 
Emperor v. Mating Po Tolc. 8 I. C. 983 : 

j ; 3 Bur. L. T. 138. 

I Ss. 180, 202 — Notice must require aliera- 

i tions that are reasonable and possible. 

! A notice to be valid must be reasonable and 
\ jjossible to comply with. It is not reasonable 
t to require a house-owner to remove the 
latrines to a site outside and quite separate 
from the main building when no such site is 
• available, nor to require him to close the 
' latrines without the provision of any others. 
Partial Maisiry v. Emperor. 14 Cr. L. J, 484 : 

20 I. C. 740 : 6 Bur. L. T. 138. 

S. 180 (1) — General order directing 

disposal of surface loatcr — Disobedience — offence. 

There is nothing in Chapter VI of the Act 
' which eniijowers a Town Committee to pass 
general orders or directions regarding the 
j disposal of sullage or surface water. The neg- 
! lect to comply with such an order, therefore, 
is not an offence under S. 180 (1). Sohan Singh 
' V. Emperor. 21 Cr. L. J. 94 (b) : 

i 54 I. C. 494 : 3 U. B. R. 1919 188 : 

' ;A. I. R. 1920 All. 357. 

-Ss. 180 (1), 195 — Complaint, who should 


make. 

A complaint of an offence under the Municipal 
Act must be made by the Committee or by 
some person authorized by the Committee. 
Form at foot of complaint considered. Emperor 
V, Po Nan. 4 L. Bur. R, 44. 

Ss. 180 (1), 195— Order of Municipal 

Committee — Fine for continuing disobedience of 
order after conviction. 

Accused Avas ordered under S. 130 to vacate 
the house he occupied. The order not being 
complied Avith, he aa'us jArosecuted under S. 180 
(1), conA'icted, and sentenced to pay a fine. 
He AA-as also ordered to move out Avithin fiA'e 
days, failing Avhich, he aa’bs to pay a fine of Rs. 5 
for CA’cry additional day of disobedience: Held, 
that the Magistrate liad no authority to modi- 
fy the order of the Municipal Committee by ■ 
alloAving the accused to disregard it for five 
days: Held also, that the Magistrate had no 
poAA'er to inflict a fine contingent on future 
cA'cnts. In the event of the disobedience of 
the order continuing after the date of the con- 
Auction, the proper course AA'ould be for the 
Committee to prosecute the accused again. 
If conAucted, lie could then be fined Rs. 5 for 
cA’ery day tlic i isobedience had continued 
doAA'ii to tlic date of the second conviction. 
Emperor v: Po Nan. 6 Cr. L. J. 281 : 

4L.B.R. 44. 

BURMA MUNICIPAL REGULATION. 

“Re-build” or “re-erect” does not include 
“Repair.” Mating Sein v. Municipal Commi- 
ttee of Pakokku. 1 Cr. L. J. 1049. 
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BURMA OPIUM LAW (AMENDMENT) 
ACT (VII OF 1909). 

-S. 3 — Case faUin" under — Applicnbiliti/ 


of S. 3 (1) of Act II of 1010. 

S. :i (I) of the IJiirma Ilubilinil Ofrender.-,’ i 
llcRislratiori Act does not apjily to a ease • 
ivliich comes under S. U of the Act. Knipcrnr v. 
Ngu Ki/mo Ilia. 27 Cr. L. J. 1402 : 

9S I. C. 714 : 5 Bur. L. J. 78 : ' 
A. I. R. 1926 Rang. 1S2. 

S. 3 — Order requiring securilij tinder — 

Procedure — Appeal, xvliclhcr lies. 

.tlagistrate, in dealing witli a person against 
Vvlioin information is reeeived under S. J!, 
slioidd do so as nearly as possiI)lc as if the 
information ■whereof the deseription mention- 
ed in S. no of tlic Cr. P. C., that ; 
is to say, he must record an order under , 
S. 112 and proceed in aeeordanec witli the , 
following sections of the Code and, if he tinds | 
necessary to demand security, he must make i 
an order under S. 118. Against such an order i 
an appeal lies to the District Alagistralc under ' 
.S. 400 of the Cr. P. C. Law Kaxo v. Emperor, j 

20 Cr. L. J. 321 : 1 
50 I. C. 657 ; ! 

3 U. B. R. (1918) 117 : A. I. R. 1919 U. Bur. 27. j 
BURMA PREVENTION OF CRIME | 
(YOUNG OFFENDERS) ACT (III OF 
1930). 

, ^ s. 2 (d). 

Local Government has no authority to rccog- ; 
nizc ns a .Junior School any place which is not j 
a training seliool. Emperor v. Khin Mating. 

35 Cr. L. J. 599 : , 
147 I. C. 1152 ; 6 R. Rang. 1019 : 
A. I. R. 1933 Rang. 275. 

S. 13 — Interpretation — liiglit of appeal 

tinder — y at are of. 

S. l.'l means tliat in addition to the right 
of nj)])eal against an order amounting to a 
sentence under the Cr. P. C., the accused shall 
have the right of a])pcal against any order 
cfTeeling him cxec|)t non-Iinal orders as to 
age, ordirecting the submission of the ca.se to 
a .Magistrate cmiiowcrcd. Nga Aung Thin v. 
Emperor. 38 Cr. L. J. 483 : 

167 I. C. 892 ; 14 Rang. 78 : 9 R. Rang. 334 : 

A. I. R. 1937 Rang. 80. 

Ss. 14, 15 — Finding of trial Court as to " 

age of aceiised — High Court, if can consider it i 
for purposes of S. 15 — Consideration for jittrposes ■ 
of sentence. I 

■' According to S. 14 it is not open to the High | 
Court to re-considcr the finding arrived at liy j 
the trial Court which is a Court of Session as I 
to the age of the ajipcllant so far as the j 
question as to the aj)plieability of S. 13 is j 
concerned. Tor the jiurpose of considering j 
whether the provisions of S. 15 of the .Act can ! 
be extended to the accused or not, there is i 
nothing to fetter tlie discretion of the High | 
Court in considering whether he has been ; 
really proved to have completed sixteen years ; 
of age or not, for tlic inirpo'-c of determining 
the gcnenil rpicstion as to what is the ajtpro- ■ 
priatc sentence to i)e passed on him. j 
Ear.- I/tun v. Emperor. 

38 Cr. L. J. 1022 : ; 

171 I. C. 125 : 10 R. Rang. 131 : ' 
A. I. R. 1937 Rang. 121. ' 


BURMA PREMiNTION OF CRIME (YOUNG 
OFFENDERS) ACT (HI OF 1930) 

S. 16 (d). 

Act docs not recognize custody order com- 
mitting offender to custody of a home or 
similar institution. Emperor v. Khin Mating. 

35 Cr. L. J. 599 : 
147 I. C. 1152 : 6 R. Rang. 191 : 
A. I. R. 1933 Rang. 275. 

S. 16 (d). 

Order tinder S. 10 (d) — No appeal filed though 
order is ajipealablc — High Court will not' 
interfere in revision. Emperor v. Nga Nyun. 

37 Cr. L. J. 94 
159 I. C. 450 : 8 R. Rang. 267 
A. I. R. 1935 Rang. 393 

S. 16 (c) — Crime by juvenile an isolated 

one due to his losing scif-eonirol under certain cir- 
ciinistanecs — Aee.uscil not siibjceted in his normal 
life to undesirable infltienecs, if ean be sent to 
Horstal School. 

Where it appears that the crime which the 
juvenile has committed is an isolated one due 
to his losing self-control in a set of special 
circumstances, and where the juvenile is not 
.shown to be subjected in his normal life to 
undesirable influences, it is not neces.sarj' that 
he should be detained in a Borstal School. 
'1 hese schools arc introduced for the training 
and care of young persons, who are by their 
circumstances, likely to enter upon a life of 
crime. Mating Tin fllaing v. Emperor. 

41 Cr. L. J. 22 : 
184 I. C. 464 : 12 R. Rang. 147 : 
A. I. R. 1939 Rang. 383. 

Ss. 16 (e), 24 (b) (ii)— Offender between 

age 15 and IG years— Proper order in sneh 
cases. 

Where an offender, ordered to be detained in 
the Training School under S. 1C (c), for a period 
of 4 years, is of age between 15 and 10 years, 
the order is illegal, since he will have passed 
his 10th birthday by the time the 4 years’ 
period of detention expires. In such cases, the 
proper order is to dctiiin him in the 
Training School till he attains his 10th birth- 
dav. The King v. Unsoosc. 

39 Cr. L. J. 697 : 
176 I. C. 217 : 11 R. Rang. 36 : 
A. I. R. 1938 Rang. 228. 


-S. 20 (3). 


Order that can be passed is to send offenders 
to .Junior School or custody order for offenders 
to be kept in custody for any period up to age 
10. When there is no .Junior School, custody 
order is the only course. Emperor v. Khin 
Mating. 35 Cr. L. J. 599 : 

147 I. C. 1152 : 6 R. Rang. 191 : 
A. I. R. 1933 Rang. 275. 

S. 24, cl. (b) — “Deyond age of IS," 

niraniug of— Order of detention must fix exact age 
of iiceuscd. 

The expression ‘*bcyond the age of 18” must 
mean ami include the j)eriod up to the nine- 
teenth birthday of the person, under cl, (b), 
S. II. .A per--oii ordc'rc<l to be detained at a 
Senior Trainin': Seliool cannot be detained 
there bevond the age of IS. The Magistrate 
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BURMA PREVENTION OF CRIME (YOUNG t BURMA RURAL SELF-GOVERNMENT ACT 
OFFENDERS ACT) (HI OF 1930) ! (IV OF 1921) 


piiMsinu liif' order under tlie Art must fix the 
cxae! aa-' fd' tlic accused. Consequently a 
jjcrsnn «1 k) is just under 10 years of age at Ihe 
lime fif p i-oing of the order can be ordered to 
be detained for a period of tlirce years under 
S. 21 (h). Emveror v. Xgti Bala. 

37 CrL.J. 869: 

163 I. C. 1008 : 14 Rang. 327 : 9 R. Rang. 55. 

A. I. R. 1936 Rang. 297. 

Ss. 24, 25 — “Bcijond age, of IS,” meaning 

of — A'-eu'srt] person hriwsen 15 and 16 — Order of 
(Irleniion—Nalnre of order to be passed. 

Tlio expression “lieyond the age of 18” in the 
Act mu'.t mean and include the period up to the 
IDtli birtiulay of the person concerned. The duty 
of the Magistrate in such a ease is to fix the 
age of the accused person as nearly as he can 
from the evidence. ^^■here the accused is 
between 1.3 and 10 years of age and the Magis- 
trate directs him to be detained in a Senior 
Training .'school for four years, the proper 
course is to fix his ].jth birthday as a particular 
dale and direct him to lie detained till his 
Itith Ijirlhday. Tlic order should be accom- 
])anied by a reference to the dale upon which 
tile ll'th birtliday occurs in order that the 
Sclinnl Autlioritics may. with certitude, carry 
out 111" duties entrusted to them. Emperor v. 
Xgn P‘pi. F . B.) 38 Cr. R. J. 33 : 

165 I. C. 575 : 4 Rang. 625 : 

9 Rang. 215 ^F. B.) : A. I. R. 1936 Rang. 485. 


Ss. 25 (1), 10 — Order of detention in 

Borstal School for any period — Whether amounts 
to enhancement of sentence within Cr. P. C, (Act 
V oflSOS), S. 423 (J), cl. (b), (3). 

An order for detention in a Borstal School for 
any period permitted by the provisions of the 
Act, can never amount to an enhancement of 
.sentence within cl. (a) (3), S. 423 (1), Cr. P. C. 
It is clear from S. 25 that an order of detention 
in a Borstal School is not a sentence of impri- 
sonment ; in fact, it is something -which is 
substituted for a sentence of imprisonment. 
In considering the proper period of detention in 
a Borstal School entirely different and, in fact, 
almost opposite con-sideration arise to those 
which arise in considering the sentence of 
imprisonment to be passed on an adult. Under 
S. 10 a Court of Session on appeal has juris- 
diction to order detention in a Borstal School 
for any period which is legal under the provi- 
sions of Sub-S. (1), S. 25, irrespective of the 
length of the sentence of imprisonment which 
has been passed by the Magistrate from whose 
judgment the appeal is brought ; and in order- 
ing such detention, of an enhancement of 
sentence having been made. Emperor v. Ah 
Htxve. 37 Cr. L. J. 790 : 

163 I. C. 74 : 14 Rang. 119 : 

8 R. Rang. 609 : A. I. R. 1936 Rang. 227. 

. BURMA RURAL SELF-GOVERNMENT 
ACT (IV OF 1921). ■ 


S. 25 — Order under — Xaturcof. 

Per Ba, V. J. — (In order of reference) the 
order pa-sed under S. 25 lias not the .same legal 
efteel as an order passed under S. 5G2, Cr. P. C., 
as it affects the offender directly in his person 
and deiirivcs him of his liberty unlike 
an order under S. 5G2, Cr. P. C. It is, therefore, 
a imnislimcnt within the meaning of S. 3, 
Whipping Act, and S. 53, I. P. C. The King v. 
Ktiaw Aye. 41 Cr. L. J. 455 : 1 

187 I. C. 405 : 1939 Rang. 744 : ! 

12 R. Rang. 332 : A. I. R. 1940 Rang. 81. i 

S. 25. i 

When accused is convicted under S. 3G6-A, 
Penal Code, sentence of whipping in addition to 
punishment under the Burma Act is illegal. 
Emperor v. Shkee Bcin. 35 Cr. L. J. 903 : 

149 1. C. 139 (1) ; 12 Rang. 349 : 

6 R. Rang. 291 : A. I. R. 1934 Rang. 123. 

— S. 25 (1) — Accused 16 years of age found 

guilty under Ss. 302 and 307, Penal Code — Order 
.sending to Borstal School, is illegal. 

S. 25(1) only allows an order directing the 
accused to be sent to Borstal School in a trial 
against a person between IG and 19 where a 
sentence of imprisonment would ordinarily be 
passed, and since an offence under S. 302, Penal 
Code, is not punishable with imprisonment, but 
with de.ath or transportation for life, an order 
directing the accused aged IG, found guilty 
under Ss. 302, 307, Penal Code, to be sent to a 
Borstal School for seven years till he reaches 
the age of 23. is illegal. Emperor v. Nga TJ. 

37 Cr. L. J. 791 : 
163 I. C. 118 : 8 R. Rang. 610 : 

A. I. R. 1936 Rang. 234. 1 


■ Buies under, r. 55 — Decision of District 

I Judge under — Appeal or revision to High Court, 

I if lies. 

In performing the functions laid upon him by 
the rules made under the Act, the District 
Judge does not act as a Court and his proceed- 
ings are not subject to appeal or to revision 
by the High Court because he acts as a persona 
dcsignata. 91 I. C, 550 (1) and 142 I. C. 80 (2), 
relied on. U. Aung Myin TJ. v. District and 
Sessions Judge, Henzada. 41 Cr. L. J. 687 : 

188 I. C. 795 : 39 R. Rang. 19 : 
A. I. R. 1940 Rang. 148. 

S. 77 — Cleric of Circle Board letting out 

his house to Board — No permission of Commis- 
sioner taken — Offence. 

S. 77 does not limit contracts intended to be 
covered by its penal provision only to such 
contracts as may be related to the matters 
mentioned in Ss, 48, 50 and 5G of the Act. 
Where a Clerk of a Circle Board rents his house 
to the Board for using it as an office, without 
the permission from the Commissioner in 
writing as required by S. 77, he commits an 
offence under S. 1G8, Penal Code, read with 
S. 77, Burma Rural Self-Government Act, as he 
is interested in the contract made by the 
Board. The King v. Mating Saw Han. 

40 Cr. L. J. 248 : 
179 I. C. 716 : 11 R. Rang. 343 ; 
A. I. R. 1939 Rang. 69. 

Sch. II, O. 1, 61. 1, Sub-cl. (1) (b)— 

‘Have been assessed,’ meaning of — Person’s name 
should actually appear in assessment roll as asses- 
ses — Proof of. 

The words "have been assessed” in Sch, II, 
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BURMA TOWNS ACT (HI OF 1907) 

O. I, cl. (1), .sub-cl. (1) {b) do not merely mean 
“have paid” land revenue but that the person’s 
name acluallj' appears in the assessment rolls 
as asse.ssce. To prove that an elector had been 
assessed to land revenue on not less than ten 
acres of land for a continuous period of not less 
then 0 years preceding the financial year, etc., 
the only method is to produce extracts from 
relevant assessment rolls. Mauttg Tim Gaung 
{Kmmg) V. Emperor. 38 Cr. L. J. 1015 : 

171 1. C. 86 : 10 R. Rang. 128 .• 
A. I. R. 1937 Rang. 318. 

BURMA SALT ACT (II OF 1917). 

S. 9 (c) — Etilcs under Ihc Act, rr, 41, 42 

— Unaiithoriurd ‘removal’ of sail. 

The unauthorised removal of salt is illegal 
under the provisions of rr. 41 and 42 of the 
rules under the Burma Salt Act. A’go Yok Oh 
V. Emperor. 28 Cr. L. J. 464 : 

101 I. C. 496 : 5 Bur. L. J. 220 : 

A. I. R. 1927 120. 

BURMA SUPPRESSION OF BROTHELS 
ACT (II OF 1921) 

S. 11 (a)— Offence under — Proper sen- 
tence. 

The proper penalty for the offence of manag- 
ing a brothel under S. 11 (a), is that the offend- 
er should be sent to prison and a sentence of 
r-dinc, and in default, imprisonment is entirely 
inadequate for such an offence. The ofTences 
of thi.s kind will only be stamped out when a 
sentence of imprisonment is passed. Vila v. 
The King. 39 Cr. L. J. 494 : 

174 I. C. 885 : 10 R. Rang. 439 : 
A. I. R. 1938 Rang. 107. 


BURMA VILLAGE ACT (VI OF 1907) 

S. 10. 

An abuse of a power means that when a per- 
son has power to do a certain thing, he exer- 
cises that power in a manner in which authori- 
ty is not given to him to exercise it. Mating 
lia Shin v. Emperor. 37 Cr. L. J. 295 : 

160 I. C. 477 : 8 R. Rang. 386 : 
A. I. R. 1936 Rang. 11. 

S. 10. 

The meaning and effect of Ss. 10 and 28, is 
that no Court can entertain a complaint aga- 
inst a headman puni.shablc under S. 10 unless 
the prosecution has been instituted with the 
sanction of the Deputy Commissioner. Sein 
Tha V V. Mating Kyaxc Khine. 

36 Cr. L. J. 875 : 
156 I. C. 149 : 13 R. 336 : 
7 R. Rang. 378 : A. I. R. 1935 Rang. 137. 

Ss. 10, 28 — Village headman — Protec- 
tion from prosecution. 

A village headman is protected by S. 28 to 
this extent that he cannot be prosecuted for an 
act or omission punishable under S. 10 of that 
Act or for an abuse of his power similarly 
punishable, even though such act or omission, 
or such abuse of power is punishable under the 
Penal Code, or some other law, unless the pro- 
secution is instituted by order of, or under 
authority from, the Deputy Commissioner. 
Nga Tun Lin v. Emperor. 24 Cr. L. J. 581 : 

73 I. C. 325 : 4 U. B. R. 1922 101 : 

A. I. R. 1923 Rang. 27. 

S. 12 — Person u'ho did not pay thatha- 

meda tax directed bi/ village headman to appear 
at Township Office — Failure to appear, if offence 
under S. 12, 


BURMA VACCINATION ACT (I OF 
1909) 

Ss. 4, 7 — Vaccination of children under 

si.v months — Applicability of S. 7. 

S. 4 applies only if the child to be vaccinated 
is under six months and has been exposed to 
certain possibilities of infection. If it is desir- 
ed to make use of the section, the second para- 
graph must be complied with and no summary 
procedure is possible. S. 7 of the Act refers 
to inmates of lodging houses and persons living 
under other special conditions. Emperor v. 
Kga Po Kan. 14 Cr. L. J. 420 : 

20 I. C. 404 ; U. B. R. 1913 162. 

BURMA TOWNS ACT (HI OF 1907) 

Ss. 9, (2) — Headman, duties of, whether 

include convetiancc of dak — liefusal to assist 
headman — Offence. 

It is no part of the ordinary duty of a ward 
headman to provide coolies to take out a 
Deputy Commissioner’s letters from his head- 
quarters. Therefore, where a person residing 
within a ward is requested by the headman to 
c-onvey letters to the Deputy Commissioner’s 
camp and he fails to <lo so, he is not guilty of 
an offenee under S. ft (2) of the Burma Towns 
-Act. Emperor v. Kgn Po Sin. 

22Cr.L.J. 207 : 
60 I. C 63 : 3 U. B. R. 1920 234. 


Tiic payment of thathameda lax is not a 
ptiblic dut\’ imposed upon a villager by the 
' Vill.agc Act, nor is it any part of his public 
I duties to betake himself to any spot which the 
! headman chooses to order him to visit. If, 
j therefore, a person who has not paid his thatha- 
meda tax is directed by his headman to appear 
at n Township Ollicc but fails to do so, he docs 
not commit any oricncc punishable under S. 12 
of the Village Act. The King v. I^Iaung Kan 
Tun. 39 Cr. L. J. 626 : 

175 I. C. 512 : 1938 Rang. 119 : 

10 R. Rang. 505 (1) : A. I. R. 1938 Rang. 180. 

S. 12 — Erfusal to obey requisition of 

Headman — Offence — Duly of prosecution. 

In .Settlement Operation, Headmen have to 
•assist Settlement (illiciids by turning out villa- 
gers for such duties as soil classification, hold- 
ing-marking, crop reaj)ing, etc., and a villager 
who refuses to comply with such a requisition 
by a Headman is guilty of .an offence under 
j Sl 12. Under S. 12 the ])rosccution has to 
! prove that the accused was either present at 
i the lime when the requisition was made or was 
! informed of it in time to obey it. Pan Ha 
> V. Emperor. 25 Cr. L. J. 371 : 

77 I. C. 419 : 11 L. B. R. 412 ; 

A. I. R. 1923 Rang. 81. 

S. 19 — Headman’s order — Jiemoval to 

another .site in village. 

i\ villager refusing to obey an order of the 



267 


ALL INDIA CRnriNAL DIGEST (1904—1940) 


268 


BURMA VILLAGE ACT (VI OF 1907) 

headman to remove to anotlier site in the j 
village is not guilty of an oEenoc under S. 19. 
Emperor v. Nga Sr in. 25 Cr. L. J. 319 : 

76 I. C. 1039 : 4 U. B. R. 127 : 

A. I. R. 1923 Rang. 132. 

S. 19 (I ) — Evidence to be given. 

To justify a conviction under S. 19 (1), it is 
necessary to show that the accused had built 
his house without the permission of the Deputy 
Commissioner, and later than the year 1908, in 
which year tiie .Act came into force. Emperor 
V. Nga Npo. 15 Cr. L. J. 250 : 

23 I. C. 203 ; U. B. R. 19 13 I, 180 : 

A. I. R. 1914 U. Bur. 5. 

S. 21 (a) — Pwe, meaning of — Dramatic 

performance by amateurs for public entertainment 
— Notice, absence of — Robbery — Offence. I 

For the purpose; of the .Act a pioe ordinarity I 
includes a theatrical or dramatic performance | 
held for public entertainment whether on publie 
or pris'atc property. .Accused gave a dramatic 
performance at lii.s house for public entertain- 
ment without obtaining a permit for the same. 
The troupe was composed of local amateurs. 
During the performance a robberj' took place 
in the neighbouriiood : Held, tliat the accused 
was guilty of an offence under .S. 21 (a). ; 
Emperor v. Maung Than Gijaung. j 

27 Cr. L. J. 342 : 1 
92 I. C. 954 : 4 Bur. L. J. 145 ; 3 Rang. 514 : I 
A. I. R. 1925 Rang. 375. 1 

— S. 21 (3) — Pwc, lohat is. ; 

An ordinary anyein, which is a name given to 
the playing* of soft music, or the beating of 
drums, or a sing-song, cannot be considered to 
be a pwc within the meaning of S. 21 (3), unless 
it is performed for profit or bj' travelling 
troupes. Emperor v. Ma Lf. 

22 Cr. L. J. 705 : 

63 I. C. 865 : 13 Bur. L. T. 243. 

— S. 23 (as amended in 1921) — Con- 

viction by Magistrate — Deputy Commissioner’s 
power to revise. 

The conviction and sentence of a person for 
an offence made punishable by the Act or Rules 
made thereunder is not ‘an order made under 
the Act’ within the meaning of S. 23 of the 
Act, nor is a Magistrate when exorcising his 
jurisdiction as such an authority subordinate 
to the Deputy Commissioner within the mean- 
in" of the said section. A conviction and 
sentence bj’’ a Magistrate for an offence under 
the Act cannot, therefore, be revised by the 
Deputy Commissioner. 

S. 20-A — Money-lenders taking goods in 

pawn— If Offence. 

Persons genuinely carrying on the business of 
money-lending and advancing money on a pro- 
missory note or other documents are e.xempted 
from tiie operation of the rules made under 
S. 20-.A and cannot be convicted for taking 
"oods and chattels in pawn for loans of money. 
Emperor v. 3Iulu Alagi. 29 Cr. L. J. 646 ; 

110 I. C. 102 : 6 Rang. 108 : 

10 A. I. Cr. R. 400 : A. I. R. 1928 Rang, 158. 


BYE-LAWS 

S, 28. 

Deputy Commissioner should not limit his 
sanction to particular offence. Maung Po 
Thit V. Mating Pyre. 32 Cr. L. J. 938 : 

132 I. C. 556 ; 8 Rang. 654 : 328 L. J. 938 : 

I. R. 1931 Rang. 188 : A. I. R. 1931 Rang. 87. 

S. 2S—Scope of — District Magistrate 

taking cognisance case against Headman on his 
own motion, legality of, 

S. 28 applies only to the entertainment of a . 
complaint and does not impose any restriction>-' 
upon the prosecution of a Headman if tile 
prosecution is instituted otherwise than on 
complaint. It does not, therefore, apply to a 
case in which a Magistrate of his own motion 
takes cognizance of an offence under the pro- 
visions of S. 190 (1) (c) of the Cr. P. C. 
Emperor v. Nga Po Win. 31 Cr. L, J. 863 : 

125 I. C. 360 ; 8 Rang. 246 : 

A. I. R. 1930 Rang. 253. 

S. 28. 

It is not the dutv* of a Magistrate to obtain 
the requisite sanction to prosecute a person, 
but it is both hi; duty and his e.xclusivm right 
to determine whether sanction is necessary or 
not. Sain Tha v. Maung Kyaw Khinc. 

36 Cr. L. J. 875 : 
156 I. C, 149 : 13 Rang. 336 : 7 Rang. 378 : 

A. I. R. 1935 Rang. 137. 

S. 28. 

Magistrate receiving complaint requiring sanc- 
tion of Deputy Commissioner — He should 
reject complaint and inform the complainant to 
obtain sanction, Maung Po Thit v\ Mating 
Pyit. 32 Cr. L. J. 938 : 

132 I. C. 556 : 8 R. 654 : 328 L. J. 938 : 

I. R. 1931 Rang. 188 : A. I. R.~1931 Rang. 87. 

BURMESE BUDDHIST LAW 

See Buddhist Law (Burmese.) 

BYE-LAWS. 

.A statutory power conferred upon a Municipal 
Council to make bye-laws for regulating and 
governing a trade does not, in the absence of 
an express power of prohibition, authorise the 
making it unlawful to carry on a lawful 
trade in a lawful manner. Asa Ram v. Emperor. 

34 Cr. L. J. 647 : 

143 I. C. 796 : 1933 A. L. J. 905 ; 

55 All. 538 : 

L. R. 14 All. 4108 : I. R. 1933 All. 339 : 

A. I. R. 1933 All. 593. 

Municipal, validity of — Test — Interpreta- 
tion, rule of. 

In determining the validity of bye-laws made 
by public representativm bodies under statu- 
tory powere, their consideration is approached 
from a different standpoint from bye-laws of 
Railway or other Companies, which carry ' on 
business for their own profit, although inciden- 
tally for the advantage of the public. Courts 
of Justice are slow to condemn Municipal bye- 
laws as invalid, on the supposed ground of un- 
reasonableness, and support them, if possible, 
by a “benevolent” interpretation, and credit 
those who have to administer them with an 



ALL INDIA CRIMINAL DIGEST (1904—10.10) 


270 


2GU 


CALCUTTA HIGH COURT RULES (ORIGI- 
NAL SIDE) 

intention to do so in a reasonable manner. 
But, on the other hand, if a bye-law neccssnrilj- 
involvc.s that which is unreasonable, it is the 
duty of the Court to declare it to be invalid. 
H. P. S. Pillaij V. Mouhnein Municipal Com- 
mittcc. 22 Cr. L. J. 113 : 

59 I. C. 545 : 13 Bur. L. I. 107. 

Where the rule framed by a Municipal Board 
forbade the “erection or re-erection of any 
building” in the civil station except with the 
Jnrevious sanction of the Board: JIcld\ that such 
|7rohibition could not apply to tlic inclosing by 
means of a canvas screen of a certain space 
adjoining a house. Kamta Nath v. The Muni- 
cipal Board of Allahabad. 2 Cr. L. J. 793 : 

Z A. L. J. 676 : 25 A. W. N. 252 : 28 All. 199. 

C 

CALCUTTA raOH COURT, CROV/N 
SIDE RULES. 

The second half of Chap. XXXVII, R. 2, 
Crown Side Rules, Calcutta, is addressed to 
the same subject-matter as the first half. 
Sashadhar Acharjpa v. Charles Edna. 

Cr T T 710 • 

135 I. C. 880 : 35 C. \V. N. 1088 
I. R. 1932 Cal. 176 : A. 1. R. 1932 Cal. 123. 

CALCUTTA HIGH COURT RULES 
r^AND CIRCULAR ORDERS, 

' CHAPTER I, RULE 74 (b). 

See Criminal Procedure Code, 1808, 

Ss. 803, 307, ST-f. Sadek Mondal v. Emperor. 
(F. B.) 35 Cr. L. J. 496 : 

147 I. C. 860 : 38 C. W. N. 254: 61 C. 256 : 

6 R. C. 374 A. I. R. 1934 Cal, 173. 

R. 93 — AUachment of movables — liemoval 

of properuj icithout giving option, to judgment- 
debtor la provide place of safe custody, legality 
of — Taking back such properly — Offence — Penal 
Code, S. S3. 

Rule 08 of Chap. I as amended has the force of 
law. Removal of attached movables by an 
attaching officer without giving an option to 
the judgmcnl-dcblor of having the attached 
property kept on his premises or at some other 
place of safe custody as required by the said 
Rule, is illegal and a person who lakes back 
properly which has been so illegally removed 

r ' does not commit an offence. Ahmad Sheikh v. 

Emperor. 30 Cr. L. J. 199 ; 

. 113 I. C. 572 : 48 C. L. J. 288 : 33 C. W. N. 174 : 

I. R. 1929 Cal. 140 : 56 Cal. 460 : 

A. I. R. 1928 Cal. 815, 

CALCUTTA HIGH COURT RULES 
(ORIGINAL SIDE). 

Practice — Taxation — Fees of .Tunior 

Counsel .should not be taxed on basis of market 
\Tiluc but should be two-thirds of fees of Senior i 
Counsel. In re : Gopalchandra Singha : 

133 I. C. 572 : 58 Cal. 505 : 1. R, i931 Cal. 700 : 

A. I. R. 1931 Cal. 523. 

R.951. 

Per S. K. Ghose, J . — The fine prcsc-ribcd by 
B. ti38 cannot be rcali-^ed a.s a fine irnpo.sed by 
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the Court in a judicial proceeding. Since the 
fine cannot be imposed ns a judicial fine, the 
provision relating to it is ultra vires. In re : 
Jlamcsh Chandra Sen Gupta, a Pleader, 
Patnakhali : 37 Cr. L. J. 590 : 

162 I. C. 517 : 40 C. W. N. 377 : 
63 C. L. J. 127 : 63 Cal. 855 ; 8 R. C. 605 : 

A. I. R. 1936 Cal. 205. 

CALCUTTA IMPROVEMENT ACT 
(V OF 1911) 

— Ss. 154, 160 (c) — Forcers of Chairman — 

Delegation of, under S. 154 — If can be condoned 
under S. 160 (e). 

Under S. 154, the right to set the law in mo- 
I lion is vested in the Chairman subject to the 
I control of the Bo.ard. Although the Chairman 
is empowered under S. 33 of the Act to delegate 
j certain of his powers, the functions vested in 
the Chairman under S. 154, cannot be dclega- 
I ted. If he delegates his authority under S. 154, 

1 to institute legal proceedings, such a defect 
j cannot be condoned under S. ICO (c). Adilendra 
I Amarendra Nath Sharo v. Saiya Prokash Sarcar. 

' 39Cr. L.J. 962; 

177 I. C. 885 : 42 C. W. N. 894 : 
11 R. C. 288 : I. L. R. 1938 2 Cal. 546 : 

A. I. R. 1938 Cal. 692. 
' S. 171 — "Rc-crcct,” meaning of. 

The word “re-erect” in the absence of any 
definition, in the Act should be .interpreted 
in its ordinary meaning. Nath Miller v. 
Bhupati Bhusan Sen Gupta. 38 Cr. L. J. 219 : 

! 166 I. C. 457 : 40 C. 'SV. N. 799 : 

63 C. L. J. 582 : 9 R. C. 531 : 
A. I. R. 1936 Cal. 373. 

S. 171 — Where more than one person join 

j in erecting building, each can be fined Us. 500. 

Where more than one person join in erecting 
a building, they are each liable to a fine c.xtcnd- 
ing to Rs. 500 and there is, therefore, nothing 
illegal if the fine imposed on all, amounts in all 
to an amount exceeding Rs. 500. Adilendra 
Nath Miller v. Bhupati Bhusan Sen Gupta. 

38 Cr. L. J. 219 : 
166 I. C. 457 : 40 C. W. N. 799 : 
63 C. L. J. 582 : 9 R. C. 531 : 
A. I. R. 1936 Cal. 373. 

CALCUTTA MOTOR VEHICLES 
RULES. 

See Motor Vehicles Act, 1914. 

31 Cr. L. J. 436. 

CALCUTTA MUNICIPAL ACT (III 
OF 1899). 

Imprisonment in default of fine — Daily 

penally — Sentence. 

There is no authority under the Calcutta 
Municipal Act to impo'^e imprisonment in 
default of jiayment of fine, at any rale, for 
ofrcnecs to which a daily penalty is :issigncd 
in addition to the substantive fine. Basanta 
Kumari Devi v. Corporation of Calcutta. 

12 Cr. L. J. 375 : 
11 1. C. 143 : 15 C. W. N. 906. 

.S. 3 (25 ) — Masonry rcall. 

1 A detached ‘masonry wall’ docs not fall 
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within the definition ot a ‘masonry building’ 
as given by the Act. In ihc matter of Corpora- 
fion of Calcutta v. Jogeshioar Lalia. 

1 Cr. L. J. 369 : 

8 C. W. N. 487. 

S. 3 (29) — Xnisance — Patting up posts 

to prevent ccltccl traffic passing through busti, if 
nuisance. 

The owner of a husti put up certain posts 
which had the effect of preventing the wheel 
traffic passing through the busti leaving the 
opening on to the main road open and free 
at all times for any cart which had business 
in the b 2 isii and could go all over it and all 
round it and out again by the same passage 
by which it came in ; but the cart could 
not get in and out of this busti by the 
shortest route as it had to go back by the ' 
way it came in : Held, that, although it may I 
be inconvenient to the Municipal servants 
and although it may add to the expense of 
cleansing the busti, the act of the owner 
cannot, in any wa}’, interfere witli the effec- 
tive cleansing of the busti, which it is neces- 
sary to establish before it can be held to be 
a nuisance. Narcndra Nath v. Chairman, 
Corporation of Calcutta. 11 Cr. L. J. 556 : 

8 I. C. 17. 

Ss. 3 (29), '632 — Nuisance — Building 

wall to prevent neighbour from acquiring case- 
ment, if nuisance — Duty of Court in abatmg 
nuisance. 

The building of a wall, however high, on a 
man’s own property for the purpose of pre- 
venting his neighbour from acquiring rights 
of easement over his land, is not in itself a ' 
nuisance under the Act, But although the ■ 
height of the wall may not be a nuisance, ■ 
yet the accumulation of filth and want of 
space to clear the drainage between it and 
the neighbour’s house may cause it to be a 
nuisance. The Court should not pull down 
the wall to a lesser height, but should con- 
sider whether the nuisance may not be abated 
by some means of clearing the space. Kha- 
gendra Nath v. Bhupendra Narayan. 

11 Cr. L. J. 665 ; I 
8 I. C. 530. 

^Ss. 3 (32), 408 — “Owner '' — Shebait 7Wt 

in turn, nor in possession of debutter property, 
whether owner — Liability for non-compliance with 
directions to improve busti. 

Where certain shebaits of a deity worship it 
and manage the debutter properties in turns, 
one of them, who is out of his turn and, 
therefore, not in possession of the debuitcr 
properties and also has no control over the 
management of the same and does not receive 
the rents from the tenants of properties, does 
not come ■within the definition of the term 
“owner” under S. 3 (32), and is, consequent- 
ly, not liable to be punished for non-compli- 
ance with the directions contained in a notice 
under S. 408 of the Act for carrying out 
certain improvements in a busti wliich is 
concluded in the debutter properties ■within 
Calcutta. Rajendra Lai Miira v. Corporation of 
Calcutta. 14 Cr. L. J. 569 : 

21 1. C. 169 : 17 C. W. N. 1084 : 41 Cal. 101. 


S. 3 (35) (37)— Sch. XVII, R. 2— 

Private street — Pathway made by owner — Height 
of building. 

Where there are four buildings owned by four 
different persons bearing four different assess- 
ment numbers which abut on a passage which 
is not a public street : Held, that it was a 
pathway made by the owmer of a building on 
his own land to secure access to, or the con- 
venient use of, such building, and that the 
provisions of R. 2 of Schedule XVII of the 
Act did not appty. Hari Mali Dasi v. Cor-ffi 
poration of Calcutta. 11 Cr. L. J. 728 : 

8 I. C. 891. 

— — Ss. 3 (39) (a), 351 — Re-erection— Build- 
ing — Ti?i shed with q^osts. 

Before the building line was laid down, a shed 
consisting of four posts and a tin roof stood on 
identically the same spot as they did subse- 
' quentlj'. * After the building line was laid 
i down, the owner had occasion to take the roof 
j off, and eventually he put up a roof either 
made of new tin or repaired : Held, that this 
' was not a re-erection witliin the meaning of 
] S. 3 (39) (a), that the roof with four posts -was 
not a building and that the re-placing of the 
roof upon the same posts did not infringe 
S. 351, as no portion of any building or wall 
abutting on any street had been constructed 
within the building line. Tripundeshur Milter 
V. Corporation of Calcutta. 

12 Cr. L. J. 461 ; 

11 1. C. 997 : 16 C. W. N. 23 : 39 Cal. 84. 

S. 102 (1) (C ) — Institution of proceed- 
ings by Secretary — Validity of. 

Obiter diettm. — Even if the Secretary to the 
Corporation, who is also the Secretary to the 
General Committee, has no power to make any 
application complaining against any person for 
having erected any building without a valid 
sanction, the defect or irregularity is covered 
by S. 102 (1) (c). Kishori Lai v. Corporation of 
Calcutta. 11 Cr. L. J. 256 : 

6 I. C. 172. 

S. 198 — Carry on business, tncatiing of 

— Merc supply of goods zvithout keeping any place 
of business, whether ‘carrying on business ’ — 

I Trade license, necessity of. 

A firm who have their place of business with- 
in the linrits of one Municipality but supply 
goods to another Municipality w’ithout having 
any place of business in the latter Municipality, 
cannot be held to ‘carry on business’ within 
the latter Municipality and need not, therefore, 
take out a trade license from the latter Muni- 
cipality. S. N. Ranerjee, License Inspector of 
the Howrah Municipality v. Bengal Paint and 
Varnish. 29 .Cr. L. J. 786 : 

111 I. C. 114 : 48 C. L. J. 54 : 

10 A. I. Cr. R. 565 ; A. I. R. 1928 Cal. 531. 

Ss. 198, 466 and 574 — Licences under 

Ss. 198 and 466 — Connection between — 
Taking of one license if excuse for not taking 
out other. 

The purijoses for which the licences under 
Ss. 198 and 466 are necessary, are widely 
different, and there is no necessary connection 
between the two licences. The taking out of 
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a licence under S. 198 is itself no excuse for 
not fnkinfi out another licence under S. -100. 
The scheduled rules that apply to the one have 
no application to the other. liepiti Behan 
V. The Corporatioii of Calcutta. 

6 Cr. L. J. 148 : 
11 C. VV. N. 885 : 1. L. R. 34 Cal. 913 : 

6 C. L. J. 183. 

S. 299 — Drainage — “Place laxcfiilly set 

apart,'’ meaning of. 

A jilacc “lawfully set apart,” for the use of 
k^tlic public by the Corporation witliin the mean- 
ing of S. 299 must be a place over which the 
Corporation have acquired by some procedure 
under statute a right to make u.sc of private 
property ns a public drain. The private 
common drain of the landlord cannot 
be presumed to be a place lawfully .set apart 
for the discharge of drainage within the mean- 
ing of S. 299, and a tenant of one of the huts 
in the biisti cannot be called upon to alter his 
connecting drain to suit the convenience of 
the Corporation, and he ‘ cannot be fined 
for neglecting to do so. Gobind Chandra v. 
Corporation of Calcutta. 11 Cr. L. J. 701 : 

8 I. C. 706. 

Ss. 299, 573 — Proceedings under — Stay 

of — Itr.'iral of, after long delay, effect of. 

Held, that in view of the siiccial circum- j 
stances of the case and the very great delay I 
^ that liad occurred, it must be taken that the j 
proceedings had been abandoned, and that the 
conviction for an offence from the ICth May, 
1910, made on 20th November, 1919, was 
invalid. Nando Lai Guha v. Corporation of 
Calcutta. 21 Cr. L. J. 558 : 

56 I. C. 862 : 24 C. W. N. 467 : 
31 C. L. J. 342 : A. 1. R. 1920 Cal. 345. 

Ss. 325, 574 — Consolidation of eases 

based on different facts. 

IVhcrc two separate prosecutions were started 
.by the Corporation against a licensed plumber 
for defect in his works in connection with 
two different premises, and the Municipal 
Magistrate consolidated the two eases together : 
Held, that such a procedure was irregular. 

Manik Lai v. Corporation of Calcutta. 

4 Cr. L. J. 394 : 
4C. L. J. 411. 

Ss. 325, 574 — Liability of plumber for 

defect in rcork not absolved by subsequent sanction. 
Where the work of a licensed jilumbcr was 
found, on inspection after submission of the 
completion rcjiort, to be defective and in con- 
travention of r. 4 of Schedule XV of the Act ; 
J/rW, tliat the plumber was liable to jiro.sccu- 
tion notwithstanding that the defects were 
Mib'cqucntly remedied and the officers of the 
Corpnnition subsequently sanctioned the 
rcqui>-itc connections. Manik TaiI v. Corpora- 
tion of Calcutta. 4 Cr. L. J. 394 : 

4C. L.J.411. 

— S. 341 — “ir/icn a future has been attach- 

ed to a Lniilding.” meaning of — .-Ipplicability of 
section — Duly of prosecution. 
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of tlic fixture subsequent to the erection of the 
building, and the words cannot be applied to a 
part of a building constructed at the same time 
as the main building. In order to apply the 
provisions of the section, it is incumbent on the 
prosecution to prove the facts ’.upon whicli its 
.applicability depends. Mohammed Baziuddin 
v. Corporation of Calaitta. 21 Cr. L. J. 768 : 

58 I. C. 352 : 23 C. W. N. 752 : 
29 C. L. J. 605 : A. I. R. 1920 Cal. 976. 

Ss. 341, 450, 631 — Order for demolition 

of future by Chairman at oicncr's e.rpcnsc — No 
limitation to institution of proceedings. 

In January 1907, a notice under S. 341 was 
.served on the petitioner calling on him to re- 
move a fixture which was alleged to be an en- 
croachment on a jiublic street. In October 1907, 
proceedings were instituted against him under 
S. 450 and the Municipal Magistrate found that 
the fixture was an encroachment and directed 
that it should be demolished by the Chairmun 
at the expense of the petitioner : Held, that 
I as the Magistrate did not try the petitioner for 
' the offence of failure to comply with the 
requisition made upon him under S. 341, but 
applied the special remedy provided by S, 450, 
the limitation in S. 031 did not apply to the 
ease, and the order of the Magistrate was not 
illegal. Sarat Chandra v. Corporation of 
Calcutta. 11 Cr. L. J. 183: 

5 I. C. 644. 

Ss. 341. 631 — Street, obstruction of, by 

blinds — Sheets of tin for blinds, whether futures. 

Tin sheds which arc attached by their side to 
a shop by hinges and arc supported at the other 
end by props forming a verandah and which, 
when the props arc taken away, hang down 
straight, arc not fixtures within the meaning of 
S. .341. Narayan Kissen Sen v. Corporation of 
Calcutta. 22 Cr. L. J. 619 : 

63 I. C. 155:33 C. L.J. 377: 
48 Cal. 602 : A. I. R. 1921 Cal. 385. 

Ss. 372, 383 and 449 (1) — Demolition 

of a building erected without sanction— Notice 
under S. 3S3, xchether condition precedent. 

No notice under S. 383 is necessary before an 
order under S. -l-t9 (1) of the Act directing the 
demolition of a building erected without sanc- 
tion in contmvention of S. 372, can be passed. 
Srimati Susarmoyce Debt v. Corporation of 
Calcutta. 7 Cr. L.J. 110 : 

12 C. W. N. 271 ; 7 C. L. J. 243. 

■ S. 391 — Sanction to alteration of build- 

ings — .Sanction to alteration of plan — Pcr.ccr of 
District Surveyor. 

S. 391 aiiplies only to alterations of, and addi- 
tions to, existing buildings, and a supplcmcnt- 
i ary application proposing an addition to an 
; already sanctioned jilan of a contemplated 
• building cannot be held to fall within the 
■ scope, and need not be sanctioned by the 
Ccncral Committee, and such an ajiplication 
may be lawfully sanctioned by the District 
Surveyor under power delegated to him by the 
Chairman. Kishori TaiI v. Corjinration of 

11 Cr. L.J. 256 : 

6 I. C. 172. 


The uords “when a fixture has been attached 
to a building" in S. 311 mean that the building ’ Caleiiltn. 
must first Ijc in existence and the attachment 
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CALCUTTA MUNICIPAL ACT (HI OF 1899) , 

-S. 406 — Officers xvho should inspect 

busti or submit report — Notice — Orvuers, duty 
of. 

Under S. 400 an inspection of the busti in 
which the premises belonging to the petitioner 
are situate, was made and a standard plan was 
prepared on a report of a IMedical Olficcr, an 
OITicer of the Corporation and an Engineer who 
was not an olRcer : Held, that the plan was 
not bad in law. The section does not require 
that Engineer should be a permanent Municipal 
Officer. Srimati Atarmaui Dasi v. Corpora- 
oj Calcutta. 8 Cr. L. J. 481 : 

8 C. L. J. 507 : 12 C. W. N. 1116. 

■ Ss. 406, 408, 409 — General Committee, 

poioers of — Sub-Committee's poxcer to sanetion 
amendment of original plan. 

The law contemplates that all persons interest- i 
ed will be present before the Sub-Committee | 
and will present not merely their own objec- 
tions to the scheme, but also any objection 
which they may have to any modification of the 
scheme on the objections raised by others. It 
is not impossible that the deflection of the road 
may be an improvement on the original plan, 
but that in itself is not sufficient under the law 
to invalidate the proceedings of the General 
Committee if the whole scheme was one cal- 
culated to effect a necassary improvement in 
the land covered by the busti. The Calcutta 
Municipal Act gives the General Committee 
full discretion to proceed either under S. 400 
or under S. 409. The Sub-Committee has power 
under the Act to sanction any amendment of 
the original plan even though it be merely to 
avoid expense and not for the purpose of im- 
proving the busti. Srimali Atarmaui Dasi v. 
Corporation of Calcutta. 8 Cr. L. J. 481 : 

8 C. L. J. 507 : 12 C. W. N. 1116. 

S. 407 — “Oicner,” meaning of. 

The word “owner” in S. 407 does not include 
“owner of huts” so as to make it obligatory 
on the General Committee to hear the objec- 
tions of. “owners of huts” under S. 407 before 
the approval of the standard plan. Corporation 
of Calcutta v. Muzaffar Hosscui Khan. 

11 Cr. L. J. 558 : 

8 1. C. 53. 

* S. 408' — Busti ceasing to be so — Appli- 

cability of S. 40S. 

After huts have been removed from a busti 
land, the land ceases to be a busti land and the 
provisions of S. 408 can then no longer have any 
operation on the owner. Abinash Chandra 
Ganguli v. Corporalion of Calcutta. 

6 Cr. L. J. 380 : 

12 C. W. N. 72. 

• S. 408^ — Notice to improve busti — Own- 

er — Estate vested in Receiver — Direction of Court 
by whom to be taken. 

Where a notice under S. 408 for improving a 
busti was given to the owner whose estate was 
in the hands of a Receiver appointed by the 
High Court ; Held, that it w'as incumbent on 
the owner to request the Receiver to comply 
W'ith the notice, after taking the directions of 
the High Court, and on his failure to comply, 
to apply to the Court making the Receiver a 
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party to his application. Corporation of Cal- 
cutta v. Kassim Ariff Bhau. 12 Cr. L. J. 361 ; 

11 I. C. 129 : 15 C. W. N. 1002. 

S. 408 — Receiver — If Owner, Agent or 

Trustee. 

A Receiver is not the owner of the premises 
he holds as Receiver within the definition of the 
term as contained in the Municipal Act, nor is 
he an agent or trustee in that behalf. Corpora- 
tion of Calcutta v. Kassim Ariff Bhau. 

12 Cr. L. J. 361 ; 
11 1. C. 129 : 15 C. W. N. 100?, 

S. 408 — Road, dcfleelion of — Fresh 

nolice. 

Under S. 408 a notice was served upon all the 
owners of land of a busti. One of the owners 
objected to a certain proposed road in the 
sl.andard plan going in a certain direction, on 
which the' Sub-Committee decided that the 
road be deflected and the standard plan thus 
modified was approved by the General Com- 
mittee. The petitioner was then served with a 
notice under S. 408 to carry out the improve- 
ments aecording to the standard plan so modi- 
fied, but was prosecuted for non-compliance ; 
Held, that the petitioner was not entitled to a 
fresh notice with regard to the deflection of the 
road in order to urge her objections to the 
deflection before the General Committee. 
Srimati Atarmani Dasi v. Corporation of 
Calcutta. 8 Cr. L. J. 481 : 

8 C. L. J. 507 : 12 C. W. N. 1116. 

Ss. 408, 407 — Notice under S. 408 — 

Standard plan — Cojnj of plan to be attached to 
notice. 

When the Municipality directs one of several 
owners of a busti to carry out certain improve- 
ments and issues a gencrel notice under S. 408, 
it is the duty of the Municipality to serve him 
w’ith a copy of the standard plan approved by 
the General Committee under S. 407 and point 
out to him on that plan what work he is to do. 
Kanai Lai v. Corporalion of Calcutta. 

5 Cr. L. J. 293 : 
11 C. W. N. 508. 

Ss. 408, 409, 574 — Owner of land — 

Owner of busti — Notice — Standard plan. 

The Municipality does not proceed against anj'- 
body under S. 408. They issue notices in three 
different kinds of cases. If huts belonging to 
the occupiers have to be removed, a notice need 
be issued to them ; if they disobey, they are 
liable to prosecution under S. 574. If improve- 
ments are to be done which can be exclusively 
done by the owners of the land, the same rule 
applies. If the standard plan includes -work 
which has to be done partly by the owners of 
tlic huts and partly by the owner of the land, 
and a notice is issued under S. 408 on either or 
both of them, and it is disobeyed, the party in 
default is still liable to be prosecuted under 
S. 574. If the whole of the work has to be 
done by the owners of the huts, then the cancel- 
ling of the notice on the o^vner of the land does 
not oust the jurisdiction of the Municipality 
under S. 409. If, on the other hand, the Muni- 
cipality have cancelled the notice on the owner 
of the busti land but still require him to carry 
out any portion of the work, it is clear that 
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they must serve fresh notice on the owner of 
tlie busti before they can become vested with 
any jurisdiction under S. -lOO. Corporalion of 
Calcutta V. Muzaffar Ilosxcin Khan. 

11 Cr. L.J.558 : 

8 I. C. 53. 


be effectual, must be served before the offence 
is committed. Sm. Kumud Kumari Dasscc v. 
Corporation of Calcutta. 6 Cr. L. J. 317 : 

11 C. W. N. 1097 : 1. L. R. 34 Cal. 909. 

S. 449 — Angle of Jo degrec.<! — Building 

height, limit of. 


Ss. 408, 574 — Rusti improvcintnt 

— Poiccr and duty of the Corporation in respect 
thereof. 

The duly of the Corporation in improving 
Lusli is a most important one and they liavc 
^bcen invested witli the most ample power, 
but when certain penal sections enforced by 
the Criminal Law arc put in motion on the 
report of the servants of the Slunicip.ality, it 
is incumbent on' the Magistrate and the 
authorities of the Corporation to see that the 
legal procedure which is a condition precedent 
to any conviction, is strictly and properly 
carried out. Where a letter was issued by the 
Deputy Chairman requiring the petitioners to 
do certain works, but no notice under S. 408 
was issued directing them to specifically carry 
out the works : //eld, the conviction of the 
petitioners under Ss. 57-1 — 108 for neglecting 
to carry out the works, cannot stand. Jvnnnf 
Lai V. Corporation of Calcutta. 

5 Cr. L. I. 293 : 

11 C. W. N. 508. 
Ss. 408, S74~Noticc pending litigation. 


Where there is an open bathing platform on 
one side of a road which runs along the whole 
face of a building on the other side, the line 
for determining the angle of 45 degrees must 
be drawn from the street alignment on the side 
of the .street and not from the side of the plat- 
form farthest from the street, in order to gel 
at the height limit of the building. Shcomall 
Goenka v. Corporation of Calcutta. 

9 Cr. L. J. 302 : 

13 C. W. N. 74 : 1 I. C. 415. 

S. 449 — Discretion to make or refuse 

order of demolition — Improper evercise of dis- 
cretion — Interference by I/igh Court. 

When an application for demolition is made 
to the Magistrate, he has a discretion cither to 
make or to refuse the order under S. 440 of the 
Act. When a Magistrate has not properly exer- 
cised his discretion, the order is not a proper 
order and the High Court has power to set it 
aside. Sheikh Abdool Samad v. Corporation 
of Caleulta. 3 Cr. L. J. 211 ; 

3C. L.J. 90:10 C. W. N. 182: 

I. L. R. 33 Cal. 287. 


Directions conveyed in a notice under S. 408 
are not lawfully given if at the time the pro- 
' perty was the subject-matter of litigation and 
it was not open to the owners, cither indi- 
viduallj' or collectively, to alter the property 
by carrying out the improvements they were 
called tipon to make. Poorna Chand v. Corpo- 
ration of Calcutta. 4 Cr. L. J. 47 : 

I. L. R. 33 Cal. 699. 

Ss. 408, 574, 419 — Limitation for start- 

ing prosecution under Ss. JOS and 574 — S. 4/9, 
effect of, in enlarging time after the commission 
of the offence. 

Where a notice under S. 408 was served upon 
the petitioner, on the Grd March 1900, re- 
quiring her to make certain improvements in 
a busti within 3 months and on her non- 
compliancc with the notice within the time, a 
reminder was sent by the Corporation on the 
21st June 1900, and then on the 2nd July 1900, 
a notice under S. 419 of the Act was sent by 
the petitioner to the Chairman, and on the 
f expirj' of si.x months from the date of this 
notice, prosecution was started against the 
petitioner on the 23rd .Tanuarj" 1907 with the 
result that shc-was convicted under Ss. 408 and 
574 of the Act and sentenced to a fine of 
Rs. 25 : I/cld, that the conviction and sentence 
were bad in law ns the prosecution 
was barred by limiUition. That the 
notice under S. 419 of tlic Act having 
been served after the offence of the petitioner 
under Ss. .108 and 57-1 had been committed, 
could not have the effect of enlarging the time 
by six months. Sm. Kumud Kumari Dassee v. 
Corporation of Calcutta. 6 Cr. L. I. 317 : 

11 C. W. N. 1097 : 1 1. L. R. 34 Cal. 909. 

S. 419 — Xotice, tchen to be served. 

A notice under S. 419 of the Act, in order to 


S. 449 — Order to demolish building — 

Acceptance of rates — Whether acquiescence in dis- 
obedience. 

The petitioner was convicted for disobedience 
to an order made under S. 449 directing him 
to demolish a certain building. .Since that 
order, the Municipality had taken rates from 
the petitioner in rc.spcct of that very building ; 
Held, that the acceptance of the rates, did not 
establish that the Municipality had acquiesced 
in the disobedience of the petitioner to the 
order, and that the conviction was good. 
Lachmi Karain v. Corporation of Calcutta. 

11 Cr. L. J. 406 : 
6 I. C. 800. 

S. 449— .S’cficdufc XVII, Bute 17— De- 
molition of buildings outside .sanctioned plan and 
existing for a long time, illegal. 

What a Magistrate is empowered to direct to 
be demolished under S. -I-IO is work which 
forms part of the plan sanctioned, and which 
contravenes some provision of the Act or of 
the byc-laws in force with reference to erection 
of buildings, and not buildings outside such 
sanctioned plan and existing for a long time. 
Joseph Isaaq Joseph //yarn v. Corporalion 
of Calcutta. 3 Cr. L. J. 465 : 

3 C. L. J. 571 : 1. L. R, 33. 

Ss. 449,450 — Delay in instituting pro- 
ceed i ngs — Effect. 

Although the Municipal Act docs not prescribe 
any period of limitation for an action under 
S. -Wfi or 450 of the Act, the Court in directing 
demolition should consider how far the delay 
I in the institution of the proceedings has cffect- 
I cd the action. Chunilal Dutt w Corporation of 
Calcutta. 4 Cr. L.J. 408 : 

lie. W. N. 30. 
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Ss, 449, 450, 452, S19—IJemoliiion of 

building, order for — Discretion of Magistrate — 
Analog}) to ease of mandatory iiijunction — 
Difference. 

It is discretionary ^vitli the iMunicipal nlagis- 
trate to make or not an order of demolition 
under S. 449. This discretion is to be exer- 
cised after receiving evidence and liearing the 
defence. The lilunicipal Magistrate should 
exccrcise the discretion vested in him under 
Ss, 449, 450 and 4.52 -with due regard to tliose 
rules vhich guide Courts of equity in granting 
injunctions — vitli this difference that he has 
also to consider ■whether or not a building 
ought to be demolished on the ground of its 
being a danger or obstruction to the public. 
Chnnilal Dutt v. Corporation of Calcutta. 

4 Cr. L. J. 408 : 

11 C. W. N. 30. 

Ss. 449, 452, 579 — Magistrate, meaning 

of — Pozver to order demolition of building irres- 
pective of its value. 

The "^vord “Magistrate" in S. 449 means any 
Magistrate having jurisdiction in Calcutta and 
includes a Municipal Magistrate. It is •within 
the province of a Magi strate to order demoli- 
tion of a building erected in contravention of 
rules, irrespective of the value of such building. 
Sno Prosad v. The Corporation of Calcutta. 

2 Cr. L. J. 1 : 
9 C. W. N. 18. 

Ss. 449, 575 — Acquittal under S. 575 — 

Refusal to return a jtlan to xchich sanction has 
been obtained by misrcprcscnlalion and fraud — 
Order precluding accused from building according 
to such plan — Magistrate not competent to make 
such order. 

lUiere in a prosecution under S. 449 the 
Magistrate acquitted the accused under S. 579 
of the Act, but found that the sanction to the 
plan had been obtained by misrepresentation 
and fraud, and made an order prohibiting the 
petitioner from building the second .storey on 
the basis of such plan and directed that the 
sanctioned plan fded by him be not 
returned to him : Held, that the 

Magistrate was not competent to make an 
order of that description. Nogendra Nath 
Sadkhan v. Corporation of Calcutta. 

3 Cr. L. J. 215 : 

3 C. L. J. 138. 

Ss. 449, 631 (1) — Application of S. 631 

(1) to proceedings under S. 419. 

S. 631 (1) applies only to “complaints” to 
Magistrate. It has no application to proceed- 
ings taken under S. 449 which provides for 
“applications” to Magistrates by the General 
Committee and proceedings under which are 
not instituted on “complaint.” Corporation of 
Calcuila v. Keshub Chundcr Sen. 1 Cr. L. J. 69 : 

8 C. W. N. 142. 

Ss. 449, 632 — Building erected contrary 

to regulations — Simultaneous proceedings under 
Ss. 449 and 632. i 

Where a building is erected contrary to the 
building regulations, the Municipality may 
take action under S. 449 of the Act, but at the 
same time any person who has been deprived of 
light and air by the alleged erection may • 
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complain to the Municipal Magistrate under 
S. 032. Bhagivan Das v. Rash Behari. 

11 Cr. L. J. 377 : 
6 I. C. 595 : 14 C. W. N. 637. 

Ss. 449, 632 — Partition decree not to 

override provisions of Act. 

A partition decree under which certain speci- 
fied easements only were reserved to 
the portion allotted to the complainant, 
cannot be held to override the 
provisions of the Act which is directed to 
provide for public sanitation among other 
public considerations. Bhagwan Das v. Rash 
Behari. 11 Cr. L. J. 377 : 

6 I. C. 595 : 14 C. W. N. 637. 

S. 452 — 7’ieo different proceedings at 

different times — S. 452, if applies. 

The fact that in respect of the same devda- 
lion from the sanctioned plan of a building, the 
Municipal Corporation instituted two different 
proceedings at different times, viz., for fine 
under S. 579 and demolition under S. 449 — 
cannot deprive the Magistrate of his discretion 
under S. 452 of the Act. That section applies 
even when the two proceedings are not simul- 
taneous. Chnnilal Dutt v. Corporation of 
Calcutta. 4 Cr. L. J. 408 : 

11 C. W. N. 30. 

S. 466 — Licence for carrying on carrier’s 

business and for the animals kept — Licence also 
for premises zvhere animals arc kept, if necessary. ■ 

A carrier must, in addition to a trade licence, 
take out a license for his animals if he keeps 
them, and a licence for the premises where he 
keeps them under S. 4CG. Surendra Nath 
Baneriec v. Manager of TF. Lctois & Co, 

21 Cr L J 844 J 
58 I. C. 924 : 24 C. W. N. 744 : 47 Cal. 809 : 

A. I. R. 1920 Cal. 535. 

Ss. 466, 574 — Calcutta Municipal Act 

(III of 1923), S. 3SG — Notification extending old 
Act to Hoxorah — Prosecution under old Act after 
commencement of ncio Act, Icgatily of. 

The provisions of Ss. 4GG and 574 of the Cal- 
cutta Municipal Act of 1899 had been ex- 
tended to Howrah by a Notification under the 
said .^ct. The Act of 1899 was repealed pnd 
re-enacted but no fresh Notification extending 
the new Act to Howrah was enacted. The pro- 
visions of S. 4GG of the old Act vrere different 
from the corresponding section of the new Act. 
A person was prosecuted after the enactment 
of the new I\Iunicipal Act for an offence com- 
mitted in Howrah, under S. 4G6 of the old Act : 
Held, that the accused could be prosecuted 
only under the new Act, and the prosec ution 
under the old Act was misconceived. Mukher- 
jee V. Manager, H. T. Mohammad and Co. 

30 Cr. L J 298 i 

114 1. C. 406 : 56 Cal. 1206 ; 32 C. W. n! 476 
I. R. 1929 Cal. 230 : A. I. R. 1928 Cal. 484. 

^Ss. 465, 574, 631 — Prosecution for keep- 
ing and using unlicensed workshop — Complaint 
lodged three months after commission of offence — 
Limitation. 

When the prosecatio.a in making their com- 
plaint have selected a definite date on which 
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they allege nn ofTcncc has been committed, the 
accused cannot be convicted of committing 
a similar ofTcncc on a subsequent date to ■which 
no reference has been made in the complaint : 
Held, that the complaint of the offence, 
committed on the 5lh September, 1010, and 
laid on the 11th IMay, 1020, ■Nvas barred by 
limitation under the provisions of S. 031. 
N. K. Sarkar v. lloicrah Municipnlitij. 

22 Cr. L. J. 559 : 
62 I. C. 575. 

— S. 495 — ‘Food,’ ichal is. 

'The ■word “food” includes any article which 
ordinarily enters into or is used in the compo- 
sition or preparation of food, and includes 
flavouring matters and condiments. Chairman 
of the Corporation of Calcutta v. Pagli. 

20 Cr. L. J. 607 : 
52 I. C. 223 : 23 C. W. N. 911 : 
30 C. L. J. 130 : 47 Cal. 53 : 
A. I. R. 1920 Cal. 567. 

S. 495 — Master and servant — Servant at 

shop .selling adulterated article — Liability of 
ovener of shop — Non-connivance of master — 
^fitigalion of punishment. 

A servant employed by his master to sell any 
article, who adultar.atcs it, thereby renders his 
master liable tinder the section although there is 
no connivance of the master. Non-connivance 
of the master is no defence, though the entire 
'libsencc of connviance on his part may, in the 
discretion of the convicting Magistrate, be a 
ground for mitigation of the penalty. Sr.v 
Karan v. Corporation of Calcutta. 

13 Cr. L. J. 205 : 
14 1. C. 205 : 16 C. W. N. 455 : 

39 Cal. 682. 

-S. 495— Tea-dust, whether article of food 

or drink. 

Tea-dust comes within the purview of the 
words “article of food or drink” in S. 495. 
Chairman of the Corporation of Calcutta v. Pagli. 

20 Cr. L. J. 607 : 
52 1. C. 223 ; 23 C. W. N. 911 : 30 C. L. J. 130 : 

47 Cal. 53 : A. I. R. 1920 Cal. 567. 
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under — Repeal by implication — Rule, xchether 
repeals byc-ln:v — Test for determining — Re- 
pugnancy. 

In order to determine whether a bye-law 
framed by a local body duly authorised in this 
behalf by an Act of the Provincial Legislature 
and .sanctioned by Government, — in this case a 
bye-law made by the Corporation of Calcutta, 
under S. .559 (IS) of the Calcutta Municipal Act, 
prohibiting (he leaving of a cart or carriage 
in a public street unattended, is repealed by 
implicatioii by a rule made subsequently 
bj’ the Local Government under the authority 
of an Act of the Imperial Legislature, — in this 
ease a rule made under the Motor Vehicles .‘Vet, 
S. 11 (2) (/) (i), prohibiting a motor vehicle 
from being allowed to stand in a street or public 
place unattended, — the test is, whether there 
is a repugnancy between the bye-law and the 
rule, where, as in this ease, it is possible to read 
the bye-law and the rule together in such a way 
as to make the one supplement the other, there 
is no repugnancy and consequently, no repeal by 
implication. The mere fact that the offences 
contemplated by the bye-law and the rule arc 
identical, is immaterial. Manager, Indian 
Motor Taxi Cab Co., Ltd. v. Corporation of 
Calcutta. 22 Cr. L. J. 401 : 

61 1. C. 641 : 25 C. W. N. 21 : 

33 C. L. J. 19 : A. 1. R. 1921 Cal. 107. 

Ss. 559 (52), 561— Byc-lmcs of Calcutta 

Corporation regulating hours of clo.smg theatres, 
ichcther ultra vires. 

j The bye-laws of the Municipal Corporation 'of 
Calcutta prescribing the hour of closing theatres 
j and the section of the Calcutta Municipal Act 
providing a penalty for the breach of any 
I bye-law, are not ultra vires. Probodh Chandra 
I V. Corporation of Calcutta. 

1 21 Cr. L. J. 173 ; 

! 54 I. C. 781 : 24 C. W. N. 196 : 

47 Cal. 547 ; A. I. R. 1920 Cal. 321. 

S. 561 — Rye-lams Nos. S3 and S5, con- 
struction— Breach of Bye-law No, S3 — Several 
liability of offenders. 

I’cr Curiam. — Bye-law No. S5 is not ultra vires 


Ss. 495, 574 — Selling adulterated ghee. 

Under S. 495, the beneficial owner of an article 
is responsible for its purity. Therefore the 
prohibition is positive against the sale of 
adulterated articles, and any person who is j 
legally rc.sponsible for such a .sale comes with- j 
in the words “no person shall sell, etc.,” in ; 
S. 495. Sr.p Karan v. Corporation of Calcutta. I 

13 Cr. L. J. 205 : ' 
14 I. C. 205 : 16 C. W. N. 455 : , 
39 Cal. 682. ; 

Ss. 559, 561 — .dbetment of offence under i 

bye-law — Penal Code, S. 40, \ 

The Calcutta Municipal Act is .a local and 
special law and S. 40 of the Fenal Code applies 
to the abetment of nn offence which is tlicrcby i 
made punishable. Probodh Chandra v. 

Corporation of Calcutta. 21 Cr. L. J. 173 : 

54 I. C. 781 : 24 C. W. N. 196 : ' 
47 Cal. 547 : A. I. R. 1920 Cal. 321. | 

S. 559 (18) — Bye-la-c under — Motor 

Vehicles -let (VJII of lOU), S. 11 (2) (/) (i), rule 


and by the express terms of that bye-law each 
of the persons who jointly commit a breach of 
Bye-law No. 83 is liable to be fined to the 
extent of Rs. 20 regardless of the number of 
persons who may have been associated with 
him in the commission of the breach. Amrita 
Lai Rose V. Corporation of Calcutta. 

18 Cr. L. J. 945 : 

42 I. C. 305 : 21 C. W. N. 1016 ; 

26 C. L. J. 215 : 44 Cal. 1025 : 

A. I. R. 1917 Cal. 348. 
S. 561 — Bye-laws Nos. SS, SS, interpre- 
tation of — Persons guilty of breach of bye-law, 
ichcther punishable separately. 

Per Curiain (Tcunon, J., dissenting.) — The 
breach of a bye-law of the Calcutta Corpora- 
tion by scvcr.al persons acting in concert is 
punishable under the .■\ct as a single offence, 
the ind’vidual offenders not being punishable 
.scpar.atcly. The joint proprietors of a theatre 
arc “a person” for the purposes of Bye-law 
No. 85 of the Calcutta Corjjoration. Therefore, 
for a breach of the bye-law the proprietors arc 
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not liable to be fined separately or more than 
Rs. 20 in all. When a tbeatrieal performance 
is continued later than 1 a. m. in violation of 
bye-law No. 83 of the Calcutta Corporation, 
the Calcutta Municipal Act provides a punish- 
ment for the offence and not for the individual 
offenders. 

Per Chillu, J . — The provisions of the Penal 
Code have' no direct bearing on the question of 
tlie interpretation of a bye-law of the Calcutta 
Corporation. It will be ultra vires of the 
Calcutta Corporation to frame a bye-law under 
the Municipal Act providing separate punish- 
ments'for offenders jointlj'' implicated in a 
breach of the bye-law. Per Tcunon,J . — Under 
S. 501 a breacli of a bye-hnv framed by the 
Calcutta Corporation makes the persons jointly 
guilty of a breach separatclj’ liable to be 
punished with a line of Rs. 20 each. Amrila 
Lai Dose v. Chairman of the Corporation of 
Calcutta. 18 Cr. L. J. 674 : 

41 I. C. 322 ; 26 C. L. J. 29 ; 21 C. W. N. 1009 : 

A. I. R. 1918 Cal. 645. 

Ss. 574, 408, 419— Notice under S. dOS, 

extension of period of, on objection — Ncgotiatioii 
pending notice, xchether nial:cs requirements of 
notice uncnforeeablc — Complaint giving toiong 
particulars, xchether bars prosecution under S. 574 
on amended application, 

J/eW, (1) that the Magistrate’s action on the 
application of the 27th July was not a 
bar to the prosecution ; (2) that the extended 
period of six months ran from the 3rd January 
and not from the 20th of March (when the 
objections were taken) : (3) that the negotiations 
and arrangements relating to the requirements 
of the notice between the petitioner and the 
Corporation that were going on pending the 
notice did not make the requirements of the 
notice unenforceable. Nibaraxi Chandra Kundti 
V. Chairman of Corporation of Calcjitta. 

18 Cr. L. J. 400 : 

38 I. C. 960 : A. I. R. 1918 Cal. 214 : 

Ss. 574, 466, Sch. XVIH, cl. S—Iron 

includes steel. 

The petitioner stored steel joists, etc,, without 
a licence. He was convicted under S. .574 for 
not taking out a licence under S. 4C0 (1): Held, 
that as the term “iron” as used in Sell. XVHI, 
cl. (8) of the Act includes “steel,” the convic- 
tion was right. Ganga Narain Pol. v. Corporation 
of Calcutta. 11 Cr. L. J. 277 : 

4 I. C. 438 ; 10 C. L. J. 486. 

S. 578 — Gonviction and imposition of fine 

—Effect. 

Per Richardson, J . — ^Under clause (2) of S. 578 
when an offender has once been convicted and 
has paid the fine imposed upon him, the offence 
is purged and the payment of the fine is to be 
taken in full satisfaction of the demand on 
account of such licence. An offender who has 
paid his fine is thereafter in the same position 
as a person who has taken out his licence in 
proper time.' Chairman of the Hoicrah Munici- 
pality V. Barada Prasanna Pain. 

21 Cr. L. J. 363 : 

55 I. C. 731 : 31 C. L. J. 127 : 
A. I. R. 1920 Cal. 929. 
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^S. 578 — Pleader’s profession, carrying on, 

what conslihitcs. 

For the purpose of carrying on a Pleader’s 
profession within the meaning of S. 578, it is not 
necessary that a person .should every day 
conduct a case or attend or address the Court. 
If he keeps an office for the purpose of receiving 
his clients or gives them advice or is generally 
open to engagement as a Pleader, that will 
constitute the carrying on of a Pleader’s pro- 
fession. Ghairman of the Howrah Municipality 
V. Barada Prasanna Pain, 

21 Cr. L. J. 363 : 

55 I. C. 731 : 31 C. L. J. 127 : 

A. I. R. 1920 Cal. 929. 

Ss. 578, 631 — Pleader’s profession 

carried on xoithoul licence — Offence— Limitation 
for prosecution. 

With regard to an offence under S. 578 for 
carrying on a Pleader’s profession without tak- 
ing the prescribed Municipal licence, if the pro- 
fession is exercised for one day only, the 
prosecution must be commenced within the 
following three months. If it is exercised on a 
number of days, whether the offence is a conti- 
nuing one or not, the presccution must be 
commenced within three months of the last of 
such days. Chairman of the Howrah Municipal- 
ity V. Barada Prasanna Pain. 

21 Cr. L. J. 363' : 
55 I. C. 731 : 31 C. L. J. 127 ; 
A. I. R. 1920 Cal. 929. 

Ss. 589, 341, 102 — Notice issued on 

behalf of General Comniittcc, xchether to be signed — 
Special rule of evidence contained in S. 5S9, ap- 
jilicability of — Proceedings of Committee hoxo to 
be proved xohen not signed by Chairman — Irregu- 
larity. 

There being no express provisions in the Cal- 
cutta Municipal Act requiring that notices 
issued under the Act on behalf of the General 
Committee should be signed at all, S. 589 of 
the Act does not stand in the way of the 
Secretarj' to the Corporation, who is also the 
Secretary to the General Committee, signing 
such notices. But unless a notice purports to 
have been signed by the Cliairman of the Cor- 
poration, the special rule of evidence contained 
in the section would not apply. That is to say, 
if a notice purports to liavc been signed by the 
Chairman, it would not have to be proved that 
a meeting was held or that it was regularly 
held. Where, however, the special rule con- 
tained in S. 589 cannot apply, proceedings of 
the General Committee can be proved under 
the general law’ of evidence. But printed 
proceedings themselves would not be sufficient 
legal proof unless they answer the description 
of a printed book purported to be published by 
the authority of the Committee as required by 
S. 78 of the Evidence Act. Tlie mere fact that 
the Secretary has signed a notice instead of the 
Chairman does not affect the merits, inasmuch 
as it is a defect or irregularity which is cured 
by S. 102, Corporation of Calcutta v. Promotho 
Nath Mullick. 16 Cr. L. J. 659 : 

30 I. C. 643. 

^Ss. 408, 575, 622 (3) — Owner — Lessee — 

Occupier — Properly leased in actual occupation of 
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lessee — Lessec.rejusiug to proi'ielc facilities to carry 
out unprovements required by uolicc — Ozcncr’s 
liability if discharged. 

Tlic word “occupier” in S. 022 does not mean 
onlj' the person in actual occupation, and the 
lessee from the owner who is in possession, is an 
occ\ipicr within the definition of the word in 
S. .'5 (.10) of the Act. 'So long as the lessee refuses 
to provide reasonable facilities to the owner 
to carrj’ out improvements require d of him by 
notice, the owner is discharged from liability 
Ajindcr S. 022, Sub-S. !t. Bctiodc Lai Ghosh v. 
Corporation of Caladta. 14 Cr. L. J. 490 : 

20 I. C. 746 : 41 Cal. 164. 

— S. 631 — Byc-laxo — Obstruction, removal 

of — Notice — Prosecution barred after three months 
from notice — Byc-laxo to conform xoith enactment 
under xohich it is made. 

TIic Chairman of the Corporation gave a notice 
to (he petitioner to remove certain obstructions, 
but the notice was not obeyed, and criminal 
proceedings were commenced against the 
j)etitioncr tlirce months after the date of the 
notice with the result that the petitioner was 
convicted for an offcacc of breach of the Bye- 
laws: Held, that tlic Bye-law docs not create a 
continuing offence and tliat the prosecution was 
barred under S. 031. A Bye-law must conform 
with the provisions of tiic enactment under 
which it jmrports to be made. Narayan Chandra 
Corporation of Calcutta. 10 Cr. L. J. 522 : 
~ 4 I. C. 259. 

S. 631 — Criminal Procedure Code, S. 3-14 

— Complaint xoithin three months — Adjournment 
— Bevival after three years, effect of. 

On a complaint charging the accused %vitb 
selling adulterated ghee tuulcr the Act, the 
accused were summoned and the case was then 
adjourned for si.v weeks. No further order was 
passed in the ease and nearly three years after- 
wards the proceedings were revived on rthe 
application of the Food Inspector and fresh 
summonses were issued to the accused : Held, 
(1) that the order directing the issue of fresh 
summonses was passed in a pending ease of 
which the Magistrate had taken cognisance on 
the original complaint and the provisions of 
S. 031 had not therefore been contravened ; (2) 
that the procedure adopted by the Magistrate 
could not be aj)j)rovcd and that he should have 
observed the provisions of S. 3 1-1 of the Cr. P. 
C. ns to adjournments more strictly. Shermull 
{ V. Corporation of Calcutta, 25 Cr. L. J. 492 : 

77 I. C. 892 : A. I. R. 1923 Oudh 725. 

S. 631 — Limitation, xchen begins to 

run. 

The period of limit.ation under S. 031 runs 
from the dale of the first commission of the 
ofrcncc, the dale when the obstruction or pro- 
jection was first jilaccd over the street. 

Narayan Kissen Ben v. Corporation of Calcutta. 

22 Cr. L. J. 619 : 
63 I. C. 155 : 33 C. L. J. 377 : 48 Cal. 602 : 

A. I. R. 1921 Cal. 385. 

S. 61 {1^— Effect of. 

Per Uuda, J.— Clause (2) of 55. 031 has the effect 
of extending and not of shortening the i)criod 
of limitation provided by clause (1) of the 
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section. Chairman of the Iloxcrah Municipality 
V. Barada Prasanna Pain. 21 Cr. L. J. 363‘: 

55 I. C. 731 : 31 C. L. J. 127 : 
A. I. R. 1920 Cal. 929. 

— S. 632 — Applicability. 

S. 032 applies to a ease where the nuisance, if 
any, affects only an indi\-idual and docs not 
affect the public gcncrallv. Bhagxcan Das v. 
Bash Bchari. " 11 Cr. L. J. 377 ; 

6 1. C. 595 : 14 C. W. N. 637. 

S. 632 — Building creeled in contraven- 
tion of building Bcgulations — Nuisance — Person 
affected can move Magistrate. 

If a building, erected whether in contravention 
of the building regulations or not, or whether 
with or without sanction, is in fact a nuisance ; 
a person who is affected bj' it has the right of 
moving the Magistrate under S. 032 to abate it 
and it is within the jurisdiction of the Magis- 
trate to pass orders under that section if in 
his discretion he is so advised. Bhagxean Das v. 
Bash Bchari. 11 Cr. L. J. 377 ; 

6 I. C. 595 : 14 C. W, N. 637. 

S. 645 — Discretion exercised by General 

Committee — Bevisional jurisdietion of High 
Court. 

Discretion under S. 045 having been by law 
vested in the General Committee, the High 
Court, in the exercise of its criminal rcvisional 
jurisdiction, has no power to set aside or ques- 
tion the acts done in the exercise of that discre- 
tion, if those acts have otherwise been done 
in accordance with the provisions of the law. 
Shamul Dhone Dutt v. Corporation of Caleutta. 

5 Cr. L. J. 137 ; 
I. L, R. 34 Cal. 30 : 11 C. W. N. 671. 

S. 645— General Committee, potcer of — 

Oxener, determination of. 

By S. 045 the legislature has given power to 
the General Committee of the Calcutta Muni- 
cipal Commissioners to determine in a ease, 
where there arc gradations of owners of persons, 
who may be regarded ns owners or where there 
is a doubt ns to who is the owner bound to 
perform any duty imposed by the Act, which of 
such owners shall be deemed to be bound to 
perform such duly. Shamul Dhone Dutt v. 
Corporation of Calcutta. 5 Cr. L. J. 137 : 

I. L. R. 34 Cal. 30 : 11 C. \V, N. 671. 

(Ill of 1923) Ss. 3, 363, 488, 536— Pro- 

ccedings for demolition of buildings — Criminal 
Procedure Code, xchclhcr applies — Administration 
of oath to party. 

Proceedings held by a Magistrate in which the 
question is whether certain sheds creeled by a 
person arc new or old and so liable to be 
demolished, arc not governed by the provisions 
of the Cr. P. C. So long ns there is no 
disobedience by a party to an order of demo- 
lition passed by a .Magistrate, he commits no 
offence. A party to a proceeding under the Act 
relating to demolition of an tinaulhorised struc- 
ture is not an accused person, and ns such, 
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exempted from administration of oath. Krishaii 
Dayal Jalan v. Corporation of Calcutta. 

, 28 Cr. L. J. 407 : 

101 I. C. 183 : 31 C. W. N. 506 : 
45 C. L. J. 469 ; 8 A. 1. Cr. R. 35 : 
54 Cal. 532 : A. I. R. 1927 Cal. 509- 

S. 175 (as extended to Howrah) — 

“Trade,” meaning of. 

The word “trade” is used in the section in its 
ordinary' meaning, i. e., to mean an exchange of 
goods for money, or for goods, witli the object 
of making profits. Bnrmah Shell Oil Storage 
and Distributing Co. of India, Ltd. v Sudhansii 
Bhusan Chatterjec. 38 Cr. L. J. 203 : 

166 I. C. 402 : 40 C. W. N. 766 ; 9 R. C. 513 : 
63 Cal. 1203 : A. I. R. 1936 Cal. 477. 

S. 175, Sch. VI, Item 18 — Ulotor vchielc 

carrying only passengers far hire — Necessity of 
licence — Carrier, meaning of. 

A motor-bus owner who carries passengers for 
hire is a ‘carrier’ within the meaning of S. 17.7 
read with Sch. VI, Item No. 18 of tlie Act, and 
as such, he is liable to take out a licence and 
the fact that he docs not carry goods will not 
. relieve him from this liabilitj’. S. M. Chaudhuri 
V. Corporation of Calcutta. 32 Cr. L. J. 19 : 

127 I. C. 672 ; 34 C. W. N. 452 : 
51 C. L. J. 577 : I. R. 1930 Cal. 880 : 

A. I. R. 1930 Cal. 368. 

Ss. 175, 492, Sch. VI, rr. 12, 13, 14— 

Notice calling upon accused to take out licence — 
Stage for availing of rr. 13, 14 — Magistrate’ s duly. 

When a person to whom notice issued for tak- 
ing out licence, uiion his representation for 
cancellation of the notice, is informed that his 
representation is receiving attention, he is 
under no obligation to avail himself of the pro- 
visions of rr. 13 and 14 of Sch. VI of the Act. 
Before a Magistrate can convict an accused for 
not taking out licence, he is under an obligation 
to satisfy himself that the accused is legally 
liable to take out a licence. Umesh Chandra 
Mitra v. Corporation of Calcutta. 

27 Cr. L. J. 549 ; 
93 I. C. 1045 : 43 C. L. J. 231 ; 
A. I. R. 1926 Cal. 614. 

S. 271 — ‘Premises', if means building or 

land — Bequisition under S. 271, on xohom to be 
served — Service of requisition only on oxoncr of 
land — Oxoner of land, if can he convicted for non- 
compliance. 

The word ‘premises’ in S. 271 means the 
building and not the land. Where, therefore, 
the owner of the land is not the owner of the 
structures standing thereon, the requisition 
under S. 271 should be served in the first instance 
upon the owner of the structures built upon the 
land and not upon the owner of the land. 
Hence wdien the requisition is served only on 
the owner of the land, he cannot be convicted 
for non-compliance. Khairunnessa Bibi v. Cor- 
poration of Calcutta. 37 Cr. L. J. 1087 ; 

165 I. C. 130 : 40 C. W. N. 797 : 9 R. C. 345. 

Ss. 271, 527 — Notice to construct privies 

—Pendency of proceedings betzveen oxoner and 
tenant as to possession, effect of — Liability of 
oxoner to be convicted for non-compliance. . 
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The pendency of a suit in ejectment against the 
tenant or the existence of an injunction against 
taking possession of the premises or the mere 
filing of an application under S. 527 would 
not relieve a person upon whom a requisition 
has been served under S. 271 from liability 
for a conviction for non-compliance with 
such requisition. But the existence of such 
proceedings can be considered in order to 
determine the gravity of the offence and the 
sentence to be imposed. Juman Sadogar v. 
Corporation of Calcutta. \ 

30 Cr. L. J. 1026./' 
149 I. C. 369 : 1. R. 1929 Cal. 785 : 

A. I. R. 1929 Cal. 490. 

S. 278 (1) (b) — Construction of privies — 

Corporation, poiccr of, to object to mode or insuffi- 
ciency of access. 

The words ‘take such other order’ in S. 278 (1) 

(b) do not empower the Municipal Corporation 
to object to the mode of access to privy con- 
structed by a landlord for the use of his tenants, 
on the ground that it is too inconvenient to the 
tenants. The Corporation is only entitled under 
the Act to see that the privy is in a sanitary 
condition. Bishnu Pada Dcy v. Corporation of 
Calcutta. 31 Cr. L. J. 1224 : 

127 I. C. 552 : 51 C. L. J. 469 : 

. A. I. R. 1930 Cal. 285. 

Ss. 291, 533 — Criminal Procedure Code 

{Act V of 1S9S), S. 200 {b) — Complaint for Muni-'^ ' 
cipal offence — Duty of Magistrate to examine 
complainant — Non-appicarance af accused, effect 

The Municipal Magistrate of Calcutta is a Pre- 
sidency Magistrate, and in cases of complaints 
to him, he is, as Presidency Magistrate, required 
to examine the complainant subject to the 
provisions of S. 200 (6), Cr. P. C. The provision 
contained in S. 533 of the Calcutta Municipal 
Act which empowers a Magistrate to decide the 
case cx-partc where the accused docs not appear, 
does not do away with the necessity of exarnin- 
ing the complainant under S. 200 (6), Cr. P[ C. 
Ambica Prosad Das v. Corporation of Calcutta. 

30 Cr. L. J. 231 : 
114 I. C. 82 : 32 C. W. N. 1091 : 

48 C. L. J. 160 ; I. R. 1929 Cal. 187 : 

A. I. R. 1928 Cal. 483. 

Ss. 299 (1), 364 — Structure attached to 

building encroaching on public road — Poiccr of 
Municipality to remove. y 

Under S. 299 (1) the Municipality may, by • 
written notice, require the owner or occupier 
of a building to remove a structure attached 
to a building, which encroaches upon a public 
road, irrespective of whether the structure 
complained of came into existence after the 
building to which it was attached or before. 
Puma Chandra Dul' v. Corporation of Calcutta. 

31 Cr. L. J. 424. 
122 I. C. 549 : A. I. R. 1929 Cal. 440. 

Ss. 346, 359 — Requisition to carry out 

improvements, failure to obey — Conviction — 
Notice to Corporation that oxoner xcishes to remove 
all huts — Corporation, xohethcr bound to accept 
notice. 

Under S. 359 it is obligatory upon the Cor- 
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porationto accept a notice given under tliat 
Fcction and the owner of the bnsfi giving the 
notice is entitled to six months’ time allowed 
by the section within which he has to cfTcct the 
removal of all the huts standing on the land ; 
it is immaterial whether the busli owner has 
already been prosecuted and fined for neglect 
to carrj’ out a requisition under S. 310 of the 
Act. No doubt, it would be open to the Cor- 
poration, if on the expirj" of the six months 
from the date of the notiec the liuts have not 
been removed, to revive proceedings under 
S, 3-10, but the Corporation is not entitled to 
’Yirosecutc the owner within six months from 
the date of the notice. Barada Prosad Boy v. 
Corporalion of Calcutta. 28 Cr. L. J. 197 : 

99 I. C. 933 : 44 C. L. J. 579 ; 

7 A. I. Cr. R. 330 : A. I. R. 1927 Cal. 218. 

S. 363 — Alteration — Bc-constrtiction — 

Deinolition, zchen can be ordered. 

Alterations in a building suggest change of its 
character or position. Tlie mere fact that 
there has been a re-construction does not give 
the Magistrate a right to order demolition 
unless there has been erection of a new build- 
ing or alteration of or addition to the existing 
building and the case clearly falls under S. 3G3. 
Badli Mcah v. Corporation of Calcutta. 

40 Cr.L.J.S28: 

1801. C. 824: 68 C. L.J. 478: 

II R. C. 756 : A. I. R. 1939 Cal. 289. 

S. 363 — Alteration of structure before 

1923 tcitbout .'sanction — Proceedings under new 
Act, legality of — Dismissal of previous proceed- 
ings for zcant of sanction — Fresh proceedings 
after sanction, if barred. 

The new procedure prescribed by the Act of 
15123 is applicable to proceedings relating to 
contr.avcntion of the old Act of 1809 and an 
order can be made under S. 303 of the Act of 
1023 directing the demolition of additions and 
nllcrations to premises even though such addi- 
tions and alterations were made while the Act 
of 1809 was in force. The mere fact that pro- 
ceedings to obtain an order for demolition were 
held to be nugatory for want of sanction of the 
Municipal Committee, does not prevent new 
proceedings being started for the same relief 
after obtaining the necessary .sanction. Bam 
Gopal Goenka v. Corporalion of Calcutta. 

29 Cr. L. J. 509 : 

109 I. C. 237 ; 47 C. L. J. 208 : 

32 C. W. N. 454 : 10 A. I. Cr. R. 174 : 

55 Cal. 964 : A. I. R. 1928 Cal. 207. 

S. 363. 

Rcforc private hand can become a public 
street or passage, it must be made so by Sta- 
tute or be dedicated spccincally or there* must 
be circumstances from which such dedication 
can be presumed. Jatindra Nath llnrat v. 
Corporalion of Calcutta. 32 Cr. L. J. 590 ; 

130 I. C. 870 ; 35 C. W. N. 397 : 

58 Cal. 1124 : I. R. 1931 Cal. 390 : 

A. I. R. 1931 Cal. 433. 

S. 363 — Complaint by ISIunicipal Officer 

—Frnniination of complainant, if necessary. 

Where proceedings under S. 303 arc initiated 
on the complaint of the Ruilding Sura-cyor of 
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the Calcutta Corporation, it is not necessary to 
examine the surveyor inasmuch ns his com- 
plaint assuming it to be such, is a complaint 
made by a public servant acting in the dis- 
charge of his duties. Bam Gopal Goenka v. 
Corporation of Calcutta. ■ 31 Cr. L. J. 670 : 

124 I. C. 488 : 50 C. L. J, 527 ; 

A. I. R. 1930 Cal. 222. 

S. 363 — Erection of tcall without sanc- 
tion — Order for demolition — Discretion of Magis- 
trate, c.T:crcisc of. 

A person raised the height of a boundary wall 
without obtaining sanction of the Corporation. 
The Municipal Magistrate ordered the demoli- 
tion of the ncwly-crcctcd portion of the wall 
mainlj' on the ground that it was constructed 
without sanction. It was not shown that the 
wall was a nuisance or an obstruction to the 
public in any way : Held, Per Buckland, J. 
(agreeing with Graham, J.) — That the Magis- 
trate had power to make the order which ho 
had made and had exercised his discretion in 
the matter correctly. Per Graham, J. — Equit- 
able considerations ought not to be invoked on 
behalf of a party who has put himself in the 
wrong by wilfully disregarding the law. Per 
Suhrawardy, J. {Contra). — The power under 
S. 365 is similar to the power exercised by a 
Court of Equity in granting mandatory injunc- 
tions and should be exercised with due regard 
to the rules which guide Courts of Equity in 
granting such injunctions. Tiie Municipal 
Magistrate should not have passed his order 
only on the fact that these walls were raised 
without the sanction of the Corporation. If 
there was no special objection to the walls 
remaining in their raised condition, he should 
not, as a Court of Equity, have ordered their 
demolition. Sham Lai Khcltry v. Corporation 
of Calcutta. 31 Cr. L. J. 912 : 

125 I, C. 740 : 33 C. W. N. 777 : 

A. I. R. 1929 Gil. 781. 

S. 363. — Highway cul de sac. 

A cul de sac may be a public highway, but its 
dedication will not be presumed from mere 
public user without evidence Of expenditure on 
the place in dispute for repairs. Jatindra Nath 
Borat v. Corporation of Calcutta. 

32 Cr. L. J. 590 : 

130 I. C. 870 : 35 C. W. N. 397 : 

58 Cal. 1124 : I. R. 1931 Cal. 390 : 

A. I, R. 1931 Cal. 433. 

S. 363 — ‘ New building ’, meaning of— 

Building completed before new Act — Magistrate’s 
power to take action under S. 303 of new Act — 
Notices scn'cd under S. 419, old Act, effect of 

A building completed prior to the commence- 
ment of the Act of 1023 is not a ‘new build- 
! ing ’ within the meaning of the said Act. A 
! Magistrate cannot take action under .S. 303 
j in respect of a building completed before com- 
! incncemcnt of the .>\ct even though notices had 
\ been served on the owner before the passing of 
• the new Act, by a tjub-Committcc to show 
i cause under S. -l-tO of the old Act and the 
owner had been summoned on scvcnil occa- 
sions, after the new Act came into force, to 
appear before the Committee of the new Cor- 
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poration. Satish Chandra Bose v. Corporation 
of Calcutta. 27 Cr. L. J. 1146 : 

97 I. C. 666 : 44 C. L. J. 37 : 
53 Cal. 974 : A. I. R. 1926 Cal. 1138. 

S. 363. 

Power of Corporation to revoke license is abso- 
lute in the sense that no other authority can 
reverse it. Court has discretion in making 
order for demolition and must go into exact 
circumstances under which revocation was 
made or extent of misrepresentation, if any, 
in granting permission. Basantc Kumar Das 
V. Corporation of Calcutta. 

149 I. C. 1193 : 38 C. W. N. 280 : 
61 Cal. 356 : 6 R. C. 733 : 
A. I. R. 1934 Cal. 389. 

S. 363 — Proceedings for demolition of 

structure — Burden of proof. 

Under S. 303 (2) the burden of proving that 
the structure which is souglit to be dcmoli.sh- 
ed was erected more than five years before 
the institution of the proceedings under the 
said section is on the owner. Itam Gopal 
Goenka v. Corporation of Calcutta. 

31 Cr. L. J. 670 : 
124 I. C. 418 : 50 C. L. J. 527 : 

A. I. R. 1930 Cal. 222. 

S. 363 — Fravisiotis of S. 449, old Act 

cannot be carried out by procedure under nao 
Act. 

The provisions of S. 4-19 of the old Act can- 
not be carried out by means of the jirocedtirc 
set forth in S. 303 of the new Act. Satish 
Chandra Bose v. Corporation of Calcutta. 

27 Cr. L. J. 1146 : 
97 I. C. 666 : 44 C. L. J. 37 : 53 Cal. 974 ; 

A. I. R. 1926 Cal. 1138. 

S. 363 — TFord and phrases. 

'Sadharaner' means that which is common ns 
a common property, and does not mean 
‘public’ or anything approximating to it. 
Jatindra Nath Borat v. Corporation of Calcutta. 

32 Cr. L. J. 590 : 
130 I. C. 870 : 35 C. W. N. 397 : 

58 Cal. 1124 : 1. R. 1931 Cal. 390 : 

A. I. R. 1931 Cal. 433. 

S. 363. 

The word ‘proceedings’ means proceedings 
before a Magistrate and does not con temp-' 
late proceedings before a Committee of the 
Corporation, which precede the application to 
the Magistrate. Jatindra Nath Borat v. Corpora- 
tion of Calcutta. 32 Cr. L. J. 590 : 

130 I. C. 870 : 35 C. W. N. 397 : 
58 Cal, 1124 : 1. R. 1931 Cal. 390 : 

A. I. R. 1931 Cal. 433. 

• — Ss. 363, 364 — Criminal Procedure Code 

(Act V of 1898), S. 6 — Unauthorised building — 
Proceedings by Corporation — Owner, if must be 
heard — Municipal Magistrate, order of— High 
Court, interference by. 

Failure to give the owner of an^ unauthorised 
building an opportunity of being heard, which 
he is entitled to under S. 3G4. before he is 
proceeded against, is a material irregularity 
vitiating the trial of the owner before the 
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Municipal Magistrate, A Magistrate appointed 
for trial of offences against the Act is a 
Criminal Court within the meaning of S. 0 
of the Cr. P. C. An order passed by the 
Municipal Magistrate is a judicial order, and 
the High Court has jurisdiction to interfere 
by Avay of revision. Bam Gopal Goenka v. 
Corporation of Calcutta. 26 Cr. L. J. 1533 : 

90 I. C. 317 : 29 C. W. N. 898 : 

52 Cal. 962 : A. I. R. 1925 Cal. 1251. 

Ss. 363, 364. 

‘Proceedings’, meaning of — Highway — Proof 
of dedication — User by public, effect of — Cut 
de sac, whether public highwaj' — Words and 
phrases — ‘Sadharancr’ , meaning of. Jatindra 
Nath Borat v. Corporation of Calcutta. 

32 Cr. L.J. 590: 

130 I. C. 870 : 35 C. W. N. 397 : 

58 Cal. 1124 : 1. R. 1931 Cal. 390 : 

A. I. R. 1931 Cal. 433. 

Ss. 363, 364, 493 — Building rules, in- 
fringement of — Corporation, if can apply under 
S. 363 or S. 364 and also under S. 493 — Case 
under S. 363 — Magistrate, tchether can order fine 
under S. 493 in addition to or in lieu of demolition 
— Notice to party affected. 

Where there is an infringement of the Building 
Rules, the Corporation may make an application 
either under S. 303 (or S. 304) or under S. 493 
but not under both: in other words, it may ask 
cither for demolition or for a fine and not for 
both. This docs not and cannot, however, affect 
the Magistrate’s jurisdiction merely because the 
Corporation, if it proceeds under S. 303 may not 
make an application under S, 493. It docs not 
follow that if in a proceeding under S, 303 
the Magistrate is satisfied on the facts that a 
case exists for imposing a fine under S. 493, 
he may not make such a penal order, either 
in lieu of or in addition to an order for 
demolition. The Magistrate, however, should 
not do so without giving the party affect- 
ed reasonable opportunity of showing cause 
against the proposed order. Corporation of 
Calcutta V. Bangeshidhar Bidasaiva. 

173 I. C. 303 : 41 C. W. N. 1373 : 

10 R. C. 496 : A. I. R. 1938 Cal. 36. 

S. 363 (2), 364. 

Ss. 308 (2) is applicable to S. 304 mutatis 
mutandis, namely, by substituting for “any 
Avork which has been done”, the Avords “any 
non-compliance AA'ith a notice Avhich expired.” 
Jatindra Nath Borat a\ Corporation of Calcutta. 

32 Cr. L. J. 590 : 

130 I. C. 870 : 35 C. W. N. 397 : 

58 Cal. 1124 : 1. R. 1931 Cal. 390 : 

A. I. R. 1931 Cal. 433. 

S. 364. 

The applicability of S. 304 is not .confined 
to cases of emergency Avhere there is danger 
to the public. Under S. 304, the Magistrate 
has a discretion to make an order directing 
the remoA'al of a structure or not. I. N. Silas 
V. Corporation of Calcutta. 34 Cr. L, J. 521 : 

143 I. C. 122 (2) : 56 C. L. J. 578 : 

I. R. 1933 Cal. 337 : A. I. R. 1933 Cal. 341. 

— Ss. 365 (1), 363 — Order under S. 365 (J), 

when can be issued. 

An order to stop the progress of Avork under 
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S. 305 (1), can only be issued in eases in 
wliich work is proccedinj' unlawfully in the 
manner indicated in S. 300 of the Act. 
Jlrishikcsh Ball v. Municipal Commissioner, 
Hmvra/i. 41 Cr. L. J. 689 : 

188 I. C. 865 : 44 C. W. N. 561 : 
I. L. R. 1940 (2) Cal. 69 : 13 R. C. 50 : 

A. I. R. 1940 Cal. 292. 

Ss. 385 (1), 488 (1) {2)— Offence under 

S, 3S5 (1) — Inlcnlion lo use elcclricilij, necessity 
~of — Conlinuing lo rcork vtill aflcr conviction, 
xchclher continuance of offence — Second convic- 
tion, legality of. 


after publication is liable under S. 488. Chuni 
Lai V. Corporation of Calcutta. 

34 Cr. L. J. 1228 : 
146 I. C. 177 : 37 C. W. N. 737 : 
60 Cal. 892 : 6 R. C. 188 : 
A. I. R. 1933 Cal. 732. 

; S. 391. 

A conviction under S. 301 cannot be upheld 
where the summons has not been properly 
served on the accused. Man Mohan v. Corpora- 
tion of Calcutta. 33 Cr. L. J. 264 : 

136 I. C. 135 : 35 C. W. N. 868 : 
I. R. 1932 Cal. 183 : A. I. R. 1932 Cal. 62. 


The petitioner set up a flour mill in a room 
intending to work it by electricity svithout 
the previous permission of the Corporation 
and was convicted under S. 385 (1) road with 
S. 488 (1) on the 80th INIarch, 1927. He con- 
tinued to work the mill from tlie 1st April 
onwards, and for this, he was prosecuted for 
having committed an offence under S. 385 
(1) read with S. 488 (2) of the Act and was 
sentenced to a daily fine of Rs. 10 : Held, 
that the working of the mill from the 1st 
April onwards did not amount to a continu- 
anec of tlic offence mentioned in S. 385 (1) 
inasmuch as matters had passed beyond the 
stage of intention to use electricity and that 
tlic conviction was, therefore, illegal. Murli 
'Bhar Ram Narayan v. Corporation of Calcutta. 

29 Cr. L. J. 361 : 
108 I. C. 241 : 32 C. W. N. 591 : 
10 A. I. Cr. R. 7 : A. I. R. 1928 Cal. 387. 

S. 386. 

Where in a summons to answer a charge under 
S. 380 (1) (a) of Act, the place of the occur- 
rence is not mentioned, such omission in itself 
is a material irregularity which would seriously 
mislead the accused. Ganesh Chandra Khan v. 
Corporation of Calcutta, 34 Cr. L. J. 250 (2) ; 

141 1. C. 864 : 36 C. W. N. 132 : 

I, R. 1933 Cal. 207 : A. I. R. 1933 Cal. 117. 

S. 386 (1) (a). 

Storing dal without taking out a licence is not 
an offence under S. 380 (1) (a), Surendranath 
Datta v. Corporation of Calcutta, 

32 Cr. L, J. 1235 : 
134 I. C. 914 (a) : 58 Cal. 955 ; 

I. R. 1931 Cal. 914 : A. I. R. 1932 Cal. 705. 

S. 386 (1) (c). 

When \-acant land is leased out, use of the land 
without licence by sub-tenants for purpose rc- 
qxiiring licence docs not make the lessee liable. 
Xanda Lat Roy v. Corporation of Calcutta. i 

32 Cr. L. J. 326 : \ 
129 I. C. 320 : I. R. 1931 Cal. 160 : ■ 
‘ 58 Cal. 204 ; 34 C. W. N. 930 : , 
53 C. L. J. 65 : A. I. R. 1931 Cal. 5. i 

S. 387. I 

Publication under S. 3S7 of declaration 
prohibiting user of premises for certain pur- ; 
poses — Fact of user for such ptirposes long • 
before declaration is immatcri.al — Person using ^ 


S. 391. 

Authority of Corporation to refuse licence can 
be questioned by way of defence in Criminal 
Court. S. R. Varma v. Emperor. 

34 Cr. L. J. 693 : 
144 1. C. 198 : 37 C. W. N. 344 : 
60 Cal. 689 : I. R. 1933 Cal. 525 : 

A. I. R. 1933 Cal. 243. 

S. 391. 

Corporation has discretion to refuse licence. 
S. R. Varma v. Emperor. 34 Cr. L. J. 693 : 

144 1. C. 198 : 37 C. W. N. 344 : 
60 Cal. 689 : I. R. 1933 Cal. 525 ; 

A. I. R. 1933 Cal. 243. 

S. 391. 

Lessee and not owner has to take out licence. 
U. K, Mitra v. Corporation of Calcutta. 

33 Cr. L.J. 303 : 
136 I. C. 465 : 58 Cal. 1293 : 
35 C. W. N. 865 ; I. R. 1932 Cal. 193 : 

A. I. R. 1932 Cal. 63. 

S. 391. 

Sentence of imprisonment in default of pay- 
ment of fine is legal. U. K. Mitra v. Corpora- 
tion of Calcutta. 33 Cr. L. J. 303 : 

136 I. C. 465 : 58 Cal. 1293 : 
35 C. W. N. 865 : I. R. 1932 Cal. 193 : 

A. I. R. 1932 Cal. 63. 

S. 391. 

Ss. 301 and 175 are quite different and one 
has notlung to do with other. S. R. Varma v. 
Emperor. 34 Cr. L. J. 693 : 

144 I. C. 198 : 37 C. W. N. 344 ; 
60 Cal. 689 ; I. R. 1933 Cal. 525 : 

A. I. R. 1933 Cal. 243. 

Ss. 391, 498 (2) 

Fees m.ay be charged under S. 498 (2) for a 
licence under S. 391. U, K. Mitra v. Corpora- 
tion of Calcutta. 33 Cr. L. J. 303 

136 I. C. 465 ; 58 Cal. 1293 
35 C. W. N. 865 : I. R. 1932 Cal. 193 
A. I. R. 1932 Cal. 63. 

S. 406. 

Potassium nitrate supplied by accused firm for 
sodium citrate — Accused held guilty under 
S. 400 read with S. 48S. Davis Ilexclet tO Co. v 
Emperor. 34 Cr. L. J. 836 

144 I. C. 877 : 6 R. C. 51 
A. I. R. 1933 Cal. 598. 
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Ss. 406, 407 — Ss. -JOG ciml -107 cover ease 

of person storin'^ nil in transit ns broher. 

Kven if the aeen‘;c.i was slorin^ the oil in 
transit as a hroker, that would not take him 
out of the i)rc)\'isions of Ss. 400 and 'lOT. S»d)-S. 
(1) of tl lose two sections is v.’ido enon^li to 
cover such a ease, llaineslixcar Mar.eari v. Amar 
Nath Siuhn. 41 Cr. L. J. 460 ; 

187 I. C. 425 : 12 R. C. 594 : 
A. I. R. 1940 Cal. 76. 

Ss. 406, 488, 424 — Compnlsorij sale of 

adutterated — J^unislimcnt, lepaiilif of — 

*Salc', xehether includes compulsory sale. I 

A eompnlsory .sale made nnder the jirovisions 1 
of S. -l-t (1) does not eonstitut(' ti sale within ! 
the meaning of S. -lOr, of the Act and cannot I 
make a person amenable to tlie pimisliment pro- ' 
vided for nnder S. 48.8 of tlie Act. Ahhoy ! 
Kumar Gtiosc v. Corporation of ('alcutla. 

30 Cr. L. J. 139 : 
114 I. C. 139 : 32 C. W. N. 842 : ; 

I. R. 1929 C.al. 203 : A. I. R. 1928 Cal. .320. . 

S. 418 — Order dircetinp drstruetion 

article — Onus of prai'iii" that artirlr is intended ! 
for human consumption. [ 

S. 418, cl. (li) puts the burden nj)on the aecii- | 
.seel to i)rove that tiie article is not intended for 
human consumption in a ease of imosecution 
under the chapter, hut it does not indicate that 
in all other eas-e.s the onus will he upon the Cor- 
poration to j)rovc that it is intended for human 
consumption. Court is entitled to take for 
granted, when it is not denied, that {>her is an 
article intended for human consumj)tion. The i 
ordinary prcsumjition that g/nr is intended fori 
human consumption is not .a prcsumjdion of Jaw 
but a .sui)posilion based on common sense when 
there is no assertion to the contrary. Daulat 
Bom Bishan Das v. Corporation of Calcutta. 

31 Cr. L. J. 280 : | 
121 r. C. 561 : 49 C. L. J. 502 : ! 

A. I. R. 1929 Cal. 283. ' 

I 

S. 418 — Tea .stalUs and fluff, whether 

articles of human food. 

Tea or tea-dust is an article of human food, 
but tea stalks and (luff, obviously is something 
very different. Merely bcciiuse tea leaves yieUI 
an article of human food, it docs not follow 
that every part of a tea .shrub may be put to 
similar use. Gangadliar Nathmull v. Corporation 
of Calcutta. 39 Cr, L. J. 259 : 

172 I. C. 954 : 41 C. W. N. 1344 : 
10 R. C. 481 : I. L. R. 1938 1 Cal. 558 : 

A. I. R. 1938 Cal. 15. 

Ss. 418, 412 — S. 41S, when can be invok- 
ed — Burden of Proof — Presumption from the. mere 
fact of prosecution. 

Before S. 418 can be invoked, it i.s ncee.ssary 
for the prosecution to prove that what was 
eharged as unwholesome food was “food”. 
Unless this is established, S. 412 cannot, in fact, 
be infringed at all. In a prosecution for an 
offence under this section, the burden of proving 
that what was being sold is “food” intended 
for human consumption mast rest on the pro- 
secuting authority. Once it is shown that the 
article is an article of human food, if 
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the party charged says it was not intended for 
human consumption, the onus of proving 
this will be on him. Merely because the Corpo- 
ral ion decide to commence a prosecution under 
S. 412, the law will not and cannot raise a 
prcsumi)tion in their favour that it cannot 
necessarily be in respect of an article men- 
tioned in the .section. Gangadhar Nathmull v. 
Corporation of Calcutta. 39 Cr. L. J. 259 : 

172 I. C. 954 : 41 C. W. N. 1344 : 10 R. C. 481 : 

I. L. R. 1938 1 Cal. 558 : 
A. I. R. 1938 Cal. 15. 

Ss. 418, 421 — Prosecution, meaning of. 

Per Graham, J. — Ghee comes within the defini- 
tion of food as given in .S. .'5 (fil), and is ordinarily 
used for human consumption. Tiic word “pro- 
secution” used in S. 418, .Sub-S. (2), does not 
nceessarih’ connote j)rosccut ion for an offence. 
Prosecution in its wider or more gcnenil sense 
means a proceeding by way of indictment or in- 
formation, and as used in S. 418 (2), it may in- 
clude such (irocccdings as those taken under 
S. 421 of the .Act. Daulat Bam Bishan Das v. 
Corporation of Calcutta. 31 Cr. L. J. 280 : 

121 I. C. 561 ; 49 C. L. J. 502 : 
A. I. R. 1929 Cal. 283. 

S. 424-— .SVopf. 

IVhere the procedure prescribed by S. 424 of 
the Act was not followed, conviction under 
S. 112 was set aside. Lalji Bam v. Emperor, 

A. I. R. 1928 Cal. 243. 

S. 478 {29)— Bye-law {5). 

Where land is let to a tenant, and such tenant 
allows offensive matter to accumulate on the 
land, the landlord cannot be convicted under 
S. 47.S (29), Bye-law (o) of the Calcutta .Municipal 
.•\et. Nanda Lai Boy v. Corporation of Calcutta. 

32 Cr. L. J. 680 : 
131 I. C. 272 : 34 C. W. N. 931 : 
58 Cal. 204 : 53 C. L. J. 65 : 
I. R. 1931 Cal. 448 : 
A. I. R. 1931 Cal. 337 (1). 

S, 488 — Conviction cannot be based on 

alleged plea of guilty at pervious trial. 

The magistrate is in error in referring to an 
alleged pica of guilty at the previous trial. A 
conviction c.'innol be bascil on such an alleged 
]>lca of guilty. Bcmeshicar Mancari v. Amar 
Nath Sinha, ' 41 Cr. L. J. 460 : 

187 I. C. 425 : 12 R. C. 594 : 
A. I. R. 1940 Cal. 76. 

Ss. 488, 534 — Necessity of prompt action 

— Delay in starling proceedings — Effect — Corpora- 
tion must establish that they arc loithin prescribed 
jieriod. 

The provisions of S. 534 indicate the necessity 
for prompt action and delay in prosecuting an 
offence under the Act is ns little to the interest 
of the Corporation ns to that of the rate-payers. 
WJicre, therefore. Corporation seeks to prosecute 
certain persons under S. 488 and there is no 
evidence whatever on the record to show when 
the offence was first brought to its notice, it is 
the duty of the Corporation to establish that the 
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proceedings nlthoiigh begun nt a late singe arc 
still within the period prescribed bj' the law. 
Corporation of Calcutta v. Ganesh Chandra Dhar. 

A. I. R. 1936 Cal. 20. 

-S. 488 (2), Sch. XVn, r. 7 (1)— Conr/c- 


tion of constructing roof of inflammable materials 
— Failure to pull down such roof, -whether continua- 
tion of offence. 

Failure to pull down or alter a roof of indam- 
mnblc materials for constructing which a person 
-^las been convicted under Sch. XVII, r. 7 (1) of 
the Act, docs not amount to a continuation of 
tiint offence within the meaning of S. 488, Cl. (2) 
Corporation of Calcutta v. Atlanta Dhar. 

30 Cr. L. J. 296 : 

114 I. C. 402 ; 32 C. W. N. 606 . 

I. R. 1929 Cal. 226 : 56 Cal. 126 : 

A. I. R. 1928 Cal. 336. 

S. 492 — Company trading in oil — Store 

in Howrah — Orders negotiated in Calcutta — Oil 
distributed from Hotcrah — Held, licenses should be 
taken from both Municipalities. 

^Yhcre a company which is a trader in oil re- 
ceive oil from various places and store it in 
their Howrah premises and distribute it to 
their customers from there, the transactions 
being negotiated in Calcutta they must be said 
to be carrying on their trade both in Howrah 
and in Calcutta within the meaning of S. 175 
,^and although their Headquarters are, in Calcutta 
~ and although it is in Calcutta, that the businc.ss 
is arranged, the evidence being that deliveries 
arc made from Howrah on delivery orders which 
arc sent from the Calcutta ofTice. The trade 
being carried on partly within one and partly 
within another .Municipality, they arc liable to 
take a .separate licence in each, and on failure to 
do so, they are liable under S. 492. Burma 
Shell Oil Storage and Distributing Co. of India, 
Ltd. v. Sudhansu Bhusan Chaticrjcc. 

38 Cr. L. J. 203 : 

166 I. C. 402 ; 40 C. W. N. 766 
9 R. C. 513 : 63 Cal. 1203 
A. I. R. 1936 Cal. 477. 

Ss.498 (2), 391. 

Quaere. — Whether licence fees should be anmial 
or once for all. U. K . il/iVr<i v. Corporation of 
Calcutta. 33 Cr. L. J. 303 

136 I. C. 465 : 58 Cal.’51293 : 35 C. W. N. 865 i 
I. R. 1932 Cal. 193 : A. I. R. 1932 Cal. 63 . 

-S. 533 — Scope — Adjournment of ease 


* though accused present — Failure of accused to 
appear on adjourned date — Magistrate, if can hear 
case in absence of accused. 

The terms of S. 533 cannot be so extended ns to 
entitle the Magistrate to hear the ease of the ac- 
cused (who had appeared on date fixed in the 
summons) in their absence on the ground that 
they failed to appear on the date to which the 
ease was adjourned. In the abssnee of any provi- 
sion to the contrary in the Calcutta Municipal 
Act, the jirovisions of the Cr. P. C. will apply, 
and, therefore, the .Magistrate is not entitled to 
hear and determine the case in their absence on 
the subsequent date. Kusum Kumari Deb! v. 
Corporation of Calcutta, 38 Cr. L. J. 632 : 

168 I. C. 698 : 9 R. C. 872 : 

A. I. R. 1937 Cal. 218. 


CALCUTTA MUNICIPAL ACT (III OF 1923) 
-S. 535 (2) (a) (c) — Order of abatement 


of nuisance — Order of costs. 

There is nothing in S. 535 or in any other 
section of the Act to prevent a Magistrate from 
taking into consideration, on a date subsequent 
to the date of an order under S. 535 (2) (n), the 
question of awarding costs and compensation 
under S. 535 (2) (c). Corporation of Calcutta v. 
T. H. E. Edwards. 31 Cr. L. J. 1014 : 

126 I. C. 412 : 57 Cal. 497 : 

A. I. R. 1930 Cal. 487. 

-S. 537 — Criminal Procedure Code, S. 24S 


— Withdrarxal of complaint — Sufficient ground, 
whether necessary. 

S. 537 is merely an enabling section and the 
powers given thereunder to tire Corporation to 
do the various acts specified therein can only be 
exercised in accordance with the provisions of 
the Cr. P. C. S. 537 of the Calcutta Municipal 
Act, therefore, does not confer an absolute 
power of withdrawal upon the Corporation, and 
before a withdrawal can be permitted under 
that section, there must be sufficient grounds 
for the withdrawal to the satisfaction of the 
Magistrate according to S. 248, Cr. P. C, Sishir 
Kumar Mittcr v. Corporation of Calcutta. 

27 Cr. L.J. 984 : 
96 I. C. 648 : 30 C. W. N. 598 : 43 C. L. J. 369 : 

' “ 53 Cal. 631 : A. I. R. 1926 Cal. 786. 

-S. S57-A (as amended in 1926)— <Scope 


and meaning. 

Clause (4) of S. 537-A only means that if under 
the Act or any other law a legal proceeding be- 
tween August, 1020, and August, 1927, would 
have been barred, it is not to be barred till 
August, 1927. Bam Gopal Goenka v. Corporation, 
of Calcutta. 31 Cr. L, J. 670 : 

124 I. C. 488 : 50 C. L. J. 527 : 
A. I. R. 1930 Cal. 222. 

Sch, VII, r. 35. 


Parly should be given opportunity to put his 
case before withdrawing permission already 
granted. Basanta Kumar Das v. Corporation of 
Calcutta. 

149 I. C. 1193 : 38 C. W. N. 280 : 61 Cal. 356 ; 

6 R. C. 733 : A. I. R. 1934 Cal. 389. 

Sch. XVI,'r. 2 (6). 


The Coiqjoration is not entitled to demand fees 
where a road has not vested in the Corporation. 
J. jV. Silas V. Corporation of Calcutta. 

34 Cr. L. J. 521 : 
143 I. C. 122 (2) : 56 C. L. J. 578 : 

I. R. 1933 Cal. 337 : 
A. I. R. 1933 Cal. 341. 

-Sch. X\TI, rr. 56, 57 — Bequisilion to 


j person to expose foundations — Kature— Whether 
j relating to objection. 

j A requisition by Commissioners to the peti- 
! tioncr to expose liis foundations sought to be 
J erected by him, is a requisition for information 
i with regard to the nature of the building and 
' cannot be regarded ns relating to an objection 
raised bv the Commissioners with reference to 
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tlie building application. Hrishikesh Dull v. 
Mjinicipal Commissioner, Hoxorah. 

41 Cr. L. J. 689 : 
188 I. C. 865 : 44 C. W. N. 561 : 
I. L. R. 1940 (2) Cal. 69 : 13 R. C. 50 : 

A. I. R. 1940 Cal. 292. 

Sch. XV, rr, 50, 57— Rr. 56, 57, object 

of — They are mandatory and must be strictly 
construed. 

The intention in enacting rr. 50 and 57 was to 
ensure that all business connected with applica- 
tions for the erection of new buildings should 
be transacted expeditiously and it is necessary 
that these rules should be strictly interpreted. 
It could not have been intended merelj' by 
holding an inspection before the expiry of the 
statutory period of fifteen working days with- 
out the issue of any requisition for further in- 
formation, that the Commissioners should 
acquire a right to an extension of the time 
within which they must issue the prescribed 
written order under the latter part of r. 37 (1). 
Hrishikesh Dull v. Municipal Commissioner, 
Hoxorah. 41 Cr. L. J. 689 : 

188 I. C. 865 : 44 C. W. N. 561 : 
I. L. R. 1940 (2) Cal. 69 : 13 R. C. 50 : 

A. I. R. 1940 Cal, 292. 

Sch. XVII, R. 56 56 (1) to be 

read xjoilh other sub-rules. 

Sub-rule (1) of r. 56 is clearly intended to be 
read with the remaining sub-rules of r. 50 for 
the purpose of prescribing certain general condi- 
tions which must govern all requisitions and 
objections which it may be found necessary to 
make in connection with applications for the 
erection of new buildings. It cannot be read 
separately from the remaining sub-rules of r. 50 
for the purpose of conferring upon the Commis- 
sioners a general residuary power to' issue 
requisitions at any time when they may require 
further information to enable them to reach a 
decision. Hrishkesh Dull v. Municipal Commis- 
sioner, Horah. 41 Cr. L. J. 689 : 

188 I. C. 865 ; 44 C. W. N. 561 : 
I. L. R. 1940 (2) Cal. 69 : 13 R. C. 50 ; 

A. I. R. 1940 Cal. 292. 

■ Sch. XVH, r. 57 — “Fifteen days,'’ mean- 

ing of. 

The period of fifteen days mentioned in r. 57 
must be used as meaning “ working days ” in 
the same sense in which this expression has 
been used in r. 50. Hrishikesh Dutt v. 
Municipal Commissioner, Hoxorah. 

41 Cr. L. J. 689 . 
188 I. C. 865 : 44 C. W. N. 561 : 
I. L. R. 1940 (2) Cal. 69 : 13 R. C. SO : 

A. I, R. 1940 Cal. 292. 

Sch. XVII, r. 65. 

Notice of revocation proceedings under r. 05, 
Sch. XVII, must be given to the- application 
though the rule does not expressly mention it. 
Basanta Kumar Das v. Corporation of Calcutta. 

149 I. C. 1193 : 38 C. W. N. 280 ; 
61 Cal. 356 : 6 R. C. 733 : 
A. I. R. 1934 Cal. 389. 


CALCUTTA PILOT ACT (XD OF 
1859) 

Sec Admiralty. 

CALCUTTA POLICE ACT (IV OF 
1866) 

Investigation — Inherent poxvers of Police. 

There are no inherent powers possessed by 
the Police. All investigations by the Police 
in the mofussil must be controlled by the 
Cr. P. C., and in Calcutta, by the Police Act 
itself or by any Circular Orders issued. 
Satya Charan Miller v. Emperor. 

27 Cr. L. J. 602 : 

94 I. C. 266 : 30 C. W. N. 427 : 

53 Cal. 650 : 45 C. L, J. 15 : 

A. I. R. 1926 Cal. 586. 

— — S. 3 — Common gaming-house — Necessary 

requisites — Slips of papers for reeording bets 
xohether instruments of gaming — Mere chance of 
winning, xohether a gain. 

To make a house, room, place, etc., a com- 
mon gaming-house, two things are necessary : 
namely : (i) instruments of gaming must be 
kept or used there, and (ii) such instruments 
must be kept or used for the purpose of gain 
of the person owning, occupying, using or keep- 
ing such house, room, place, etc. Slips of 
paper used for the purpose of facilitating bet- 
ting operations, c. g., papers on which bets had 
been recorded are to be instruments of gaming. 
To satisfy the second element, the intended gain' 
must result to the person owming, occupying, 
using or keeping the place otherwise than as a 
result of betting by him. The chance of profit 
of, or the actual profit made by the successful 
gambler, is not such gain as the section con- 
templates. An entrance fee charged by a per- 
son owning, occupying or using the place 
would be gain within the meaning of the sec- 
tion. A commission charged by such a person 
from persons winning wagers as a result of 
betting in that place is such gain. A person 
running a proprietary club where, he allow’s 
gaming or betting, would be the keeper of a 
common gaming-house, whether .he himself 
takes part in betting or not. Such a person 
makes profit or intends to make profit from 
his establishment which profit is not the direct 
result of betting in w'hich he himself may have 
taken part. The chance of winning wagers is 
not the gain which the section contemplates. 
Dr. Ranga Lai Sen v. Emperor. 

38 Cr. L. J: 449 : 

167 I. C. 771 : 41 C. W. N. 123 : 

9 R. C. 759 : I. L. R. 1937 (1) Cal. 610 : 

A. I. R. 1936 Cal. 788. 

S. 3 — ‘ Common gaming-house ’, xohat 

is — Fixed charge on profit must accrue regularly. 

.Premises occupied and kept by a person are 
not strictly “common gaming-house” within 
the meaning of the language of the Act, unless 
some fixed charge or profit accrues regularly 
to the person who is occupying or keeping the 
premises quite apart from any fluctuating 
point which may occur from time to time bet- 
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■wccn tlic Ramblers themselves as a result of | 
the Rambling. Beattie v. Emperor. 

38 Cr. L. J. 706 : 
169 I. C. 87 ; 9 R. C. 895 : 
A. I. R. 1937 Cal. 84. 

S. 3 — Slips used for facilitating belting, 

if inslrume7its. 

As Raming includes wagering or betting, the 
slips, if thej’ arc t:sc(l for the c.xprcss purpose 
of facilitating betting operations, would cer- 
tainly come within the mischief of the defini- 
tion of ‘ instrument of gaming’ under S. 3. 
^Ahdnl Lalif v. Emperor. 39 Cr. L. J. 500 : 

174 I. C. 974 : 67 C. L. J. 82 : 
10 R. C. 741 : I. L. R. 1938 1 Cal. 672 : 

A. I. R. 1938 Cal. 237. 

Ss. 3, 13-C — Officer under suspension — 

Commissioner of Police, if can detain him. 

An Officer of the Calcutta Town Police when 
placed under suspension ceases to be a Police 
Officer, and the Commissioner of Police has no 
authority to order his detention in custody. 
Pramatha Nath Baral v. P. C. Lahiri. 

21 Cr. L. J. 15 : 

54 I. C. 63 : 46 Cal. 581 : A. I. R. 1920 Cal. 45. 

Ss. 3, 45 — “ Common gaming-house ” — 

S. 45 — Found in gaming house, or present in 
gaming house for purpose of gaming, xohal is. 

^ ^Yhcrc an accused ■'vho is proved to have ac- 
'^cepted a marked five rupee note, is found with 
two others and no incriminating articles except 
a racing book is discovered, the evidence is 
totally insufficient to .show that the accused arc 
found" gaming in a common gaming-house or 
present during any gaming or playing therein 
or arc found present in the gaming-house for 
the purpose of gaming within the meaning of 
S. 3. The mere acceptance of the marked 
currency note is not sutlicicnt to find the accus- 
ed guilty under S. 45. Ilarl Charan Banerfee 
V. Emperor. 37 Cr. L. J. 851 : 

163 I. C. 152 : 8 R. C. 697 (2) : 
A. I. R. 1936 Cal. 355. 

Ss. 7, 76 — Detention in Police custody — 

Deputy Commissioner, poicer of. 

It is not the duty of the Deputy Commissioner 
of Police, Calcutta, who is a Justice of the 
Pence, to place an offender forthwith before a 
Magistrate inasmuch as there is no period 
mentioned in the Act within which this must be 
done, and as a Justice of the Peace, the Deputy 
Commissioner is entitled to take .such steps ns 
may be necessary to complete an investigation 
before placing the matter before a Jlagistratc. 
Srilal Agar.cala v. Emperor. 

27 Cr. L. J. 1185 : 
97 I. C. 945 : 44 C. L. J. 134. 

^S. 44 — Association for carrying on xcay- 

gering transactions — Charge for beeping common 
gaming-house — Onus of proof. 

Where the members of an association ostensib- 
ly formed for the purjio.se of dealing in jute, 
were charged under S. 41 on the ground that 
the transactions entered into by them were 
really Angering : Held, that the question Avhe- 
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ther the transactions were wagering tran sactions 
was one of fact and it was for the pro.sec ntion 
to show that in these transactions the intention 
of the parties was, in no circumstances, either to 
take or give delivery. Thakurdus Mundra v. 
Emperor. 32 Cr. L. J. 144 : 

128 I. C. 330 : 34 C. W. N. 522 ; 
I. R. 1931 Cal. 90 : A. I. R. 1930 Cal. 637. 

S. 44 — Conviction under — Essentials. 

A conviction under S. 41 for owning and keep- 
ing a common gaming-house, cannot, be main- 
bained, where there is no evidence to prove 
that the bouse was kept for gain or profit 
of the persons owning or keeping the house and 
that the accused sverc the owners or keepers of 
the house. Gour Mohan Gossain v. Emperor. 

28 Cr. L. J, 871 : 
104 I. C. 711 :46 C. L. J. 186 : 
9 A. I. Cr. R. 25 : A. I. R. 1927 Cal. 801. 

S. 44. 

Dart game — Staking something valuable on 
thrower hitting a certain mark is betting. 
S. Jl. Varma v. Emperor. 35 Cr. L. J. 1021 : 

149 I. C. 827 : 38 C. W, N. 82 : 
6 R. C. 633 (2) : A. I. R. 1934 Cal. 271. 

S. 44 — Offence of keeping or using room 

as eommon gaming-house— “Profit or gain," 
necessity of establishing. 

“Profit or gain” is the cardinal constituent of 
the definition of a “common gaming-house.” 
Therefore, unless there is sufficient evidence on 
the record to make out this element of “profit 
or gain” against the accused, a conviction for 
keeping or using a room ns a eommon gaming- 
house under S. 44 cannot be had. Puran Mull 
Bixvani v. Emperor. 31 Cr. L. J. 376 : 

122 I. C. 218 : 33 C. W. N. 658 : 
A. I. R. 1929 Cal. 644. 

S. 44. 

Slips of paper found — Inner rooms used for 
facilitating betting — Slips, held, instruments of 
gaming. M. A. Adams v. Emperor. 

36 Cr. L. J. 1513 : 
158 I. C. 1095 : 39 C. W. N. 1114 : 
62 Cal. 1093 : 8 R. Rang. 249 : 

A. 1. 1935 Cal. 466. 

S. 44. 

The essence of the definition of a “ common 
gaming-house, ” is a place in which instniments 
of gaming arc kept or used. M. A. Adams v. 
Emperor. 

2 6 Cr. L. J. 1513 : 
158 I. C. 1095 : 39 C. W. N. 1114 : 
62 Cal. 1093 : 8 R. C. 249 : 
A. I. R. 1935 Cal. 466. 
S. 44 — Wagering transactions. 

It was licld on the facts that the transactions 
carried on by the Bengal Jute Association, Ltd., 
were wagering transactions and the members of 
the association were convicted under S. 44, Cal- 
cutta Police Act, for keeping a common gaming- 
house. Thakurdas Mundra v. Emperor. 

32 Cr. L. J. 144 : 
128 I. C. 330 : 34 C. W. N. 522 : 

I. R. 1931 Cal. 90 : 
A. I. R. 1930 Cal. 63 7. 
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Ss- 44, 47 — Search of room alleged to be . 

lined an gamiag-houne — Aermed nnl prenent at 
search — iV. JT, if applies to him — *Vo rcidencc that 
he icas oicner of room or that he tool: commission 
for its use — Only heUing’malcrial found in room — 
If sufficient for conviction. 

IVlicre a person is cliarf^cd for keeping a com- 
mon gaming-house and also for permitting his 
room to be used as a common gaming-house and 
he is not present in tiie room at tiie time of the 
scareh, the provisions of S. 47 do not apply to 
him personally, and when there is no evidence 
at all to show that the person is the owner or 
occupier of the room or that he realizes commis- 
sion for alloxving other persons to use the room 
for the purpose of carrying of the business of 
belting, the mere fact that some betting slips 
and racing literature was found in the room is 
not sufRcient to convict the person under S. 44. 
Jianjil Singha Itoy v. Emperor. 

39 Cr. L. J. 493 ; 

174 I. C. 845 : 10 R. C. 731 : 

A. I. R. 1938 Cal. 273. 

S. 45 — Onus to prove that house in lohieh 

accused ivas found rcas common gaming-house. 

In a ease under S. 40, the onus lies upon the 
prosecution to show that the house in which the 
accused xvas found was a common gaming-house 
as defined in S. 3 of the Act. In order to satisfy 
the requirements of this section, it would be for 
the prosecution to show that instruments of 
gaming where kept or used in that house for the 
profit or gain of the person owning, occupying, 
using or keeping such house. Sudhir Kumar 
Hoy V. Emperor. 40 Cr. L. J. 724 ; 

182 I. C. 986 : 12 R. C. 123 (2): 
A. I. R. 1939 Cal. 326. 

Ss. 45, 46 — Bengal Public Gambling 

{Amendment) Act, S. 2 — Material sufficient to 
justify Magistrate in talcing action. 

Section 43 must be read having regard to the 
definition of “ gaming ” given in section 2 of 
Bengal Act IV^ of 1913. 

Where a petition presented to the Chief 
Presidency Magistrate, stated that for some- 
time past at certain place, cotton figure gambl- 
ing had been carried on and it also stated 
exhaustively the ways and methods by which 
such gambling was carried on and praj'cd 
that the offenders might be brought to book ; 
Held, that the allegations in the jjctition did 
disclose an oflcnce within the meaning of 
section 45 liaving regard to the definition of 
“gaming” in Act IV of 1013, and that there were 
suflicient materials before tlie Magistrate which 
justified him in taking such steps as were 
necessary for the purpose of an enquiry in the 
usual xvay into the question whether the 
accused liad or had not committed an offence 
under the Act. Bajranga Lai v. Emperor. 

00 Cr T T tlQO* 

62 I. C. 87: 33 C. L. J. 287 : 25 C. W. n: 428 : 

A. I. R. 1921 Cal. 719. 

; — Ss. 45, 46, 47 — Search icarrant — Pre- 
sumption under, rclicn arises. 

In order that the presumption laid down by 
S. 47, may arise, it is ncces.asrv that the search 
ns a consequence of which the'find takes place 
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must be of the place in respect of which the 
search warrant was issued. Ah. Yung v. Emperor. 

31 Cr. L. J. 1152 ; 
127 I. C. 58: 57 Cal. 457 : 34 C. W. N. 197 : 

A. I. R. 1930 Cal. 369. 

S. 46 — Presumption — Arrest without 

warrant. 

The presumption referred to under S. 4G of the 
Calcutta Police Act cannot arise in a case 
where the arrest is not made on a warrant. 
Abdool Karim v. Emperor. 4 Cr. L. J. 71 : 

4 C. L. J 92. 

S. 46 — Search-warrant — Non-compliance 

with S. 4G — Presumption under S. 114, Ulus. 
(e). 

Section 114, illus. (c) of the Evidence Act 
cannot be relied upon where a search-warrant 
has not been proved to have been issued after 
due compliance with S. 4G, Calcutta Police Act. 
Walvckar v. Emperor. 27 Cr. L. J. 920: 

53 Cal. 718 : 30 C. W. N. 713 : 
96 I. C. 264 : A. I. R. 1926 Cal. 996. 

Ss. 46, 47 — Search warrant— -Issue on 

suspicion — Presumption under S. 47, if arises. 

A search-warrant purporting to be issued 
under S. 4C must be proved to have been issued 
after strict compliance with the preliminaries 
prescribed by the section. Where in a search- 
warrant it is stated that the issuing officer has 
“ cause to suspect ”, and not “ reason to 
believe ” as specified in the S. 40, that the 
premises in question are used and kept as and 
for a common gaming-house, the search-warrant 
is invalid, and no presumption arises under 
S. 47, in favour of the prosecution. Walvckar 
V, Emperor. 

27 Cr. L. J. 920 : 
96 1. C. 264 : 53 Cal. 718 : 30 C. W. N. 713 : 

A, I. R. 1926 Cal. 966. 

Ss. 46, 47 — Search-warrant, proper form 

of-— Defective xoarrant — Presumption under S. 47, 
whether arises. 

A warrant issued under S, 4G which states 
merely that ‘there is cause to suspect’ and does 
not state that ‘there is reason to believe’, is 
defective and the finding of articles of gaming 
in a house in a search under such a warrant 
does not, therefore, raise a presumption under 
S. 47 of the Act. Gour Mohan Gossain v. 
Emperor. / 28 Cr. L. J. 871 : 

104 I. C. 711 : 46 C. L. J. 186 : 
9 A. I. Cr. R. 25 : A. I. R. 1927 Cal. 801. 

Ss. 46, 74 — Existence of a warrant which 

has been executed against other persons xoho have 
since been convicted and tried, hardly a jusHGca- 
tion for arrest, xohen the arrest is not really made 
under it. 

Wlien a person is arrested for an offence not re- 
ally under a warrant, the mere fact that a war- 
rant had been issued for his arrest which warrant 
had been executed against other persons who 
have since been convicted, can hardly be put 
forward as a justification for the arrest. Where 
an arrest of a person who was gambling in an 
open place in view of the Police is sought to be 
justified as having been made under S. 74, ^ it 
must be found that the place where the gambl- 
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ing was taking place was a common gaming- 
house. Ahdool Karim v. Emjicror. 

4 Cr. L. J. 71 : 

4 C. L. J. 92. 

Ss. 46, 47 — ApplicahiliUj — Essentials. 

Per Henderson, J , — In order to determine 
whether S. 47 applies, it is necessary to see 
whether there was a proper search within the 
provisions of S. 40. Unless the provisions of 
i these sections arc strictly interpreted and 
'^‘vcomplicd with, there can be no doubt that 
persons will be improperly convicted. Hanna 
Lai Sen v. Emperor. 38 Cr. L. T. 449 : 

167 I. C. 771 : 41 C. W. N. 123 : 

9 R. C. 7S9 ; I. L. R. 1937 1 Cal. 610 : 

A. I. R. 1936 Cal. 788 : 

S. 47 — Special rule of evidence— Creation 

of — “II shall be eoidcnce, until contrary is made to 
appear” meaning of. 

Tlic words “it shall be evidence, until the con- 
trary is made to appear” in S. 47, mean that the 
finding of certain things shall be evidence that 
the place is a common gaming-house. It would 
be transparcntlj’' absurd to say that the finding 
of a pack of cards in a house would be evidence 
thattliat house is a common gaming-house. 
Tlic section was intended to create a special 
rule of evidence because in view of the prelimi- 
nary provisions there is not this absurdity in 
a ease when there had been n_ proper search 
under S. 40. The section only raises a presump- 
tion of fact, and so a rebuttable presumption. 
If a search warrant is issued under S. 40 and 
if on a search made on the _ basis of the said 
warrant, instruments of gaming are found at 
the place or on the person of men found there 
at the time of the search, the fact that such 
instruments of gaming are found would be evi- 
dence of the further fact that the place is a 
common gaming-house. The fact of such evi- 
dence may be nullified bj’ other evidence on the 
record, Ranga Lai Sen v. Emperor. 

38 Cr. L. J. 449 
167 1. C. 771 : 41 C. W. N. 123 
9 R. C. 759 : 1. L. R. 1937 Cal. 610 
A. 1. R. 1936 Cal. 788. 

S. 47 — Search tcarranl under S. 47, proper 

in form — Fresumplion under S. 114, Evidence 
Act, ichcthcr arises. 

. AUicrc a warrant under S. 47 issued by a com- 
^ petent authority recites the fact that an infor- 
mation on oath had been received and that an 
enquiry had been made, and then states that 
that authority had reason to believe that the 
place sought to be searched is a common gam- 
ing-house, the presumption attaching to the rc- 
pilarity of olficial nets would be attracted and 
it would not be incumbent on the Crown to 
lead evidence on the point indicated above; 
Ranga Lai Sen v. Emperor. 38 Cr. L. J. 449 : 

167 I. C. 771 ; 41 C. W. N. 123 : 

9 R. C. 759 : 1. L. R. 1937 1 Cal. 610 : 

A, I. R. 1936 Cal. 788. 

S. 47 — Slips seized xehile betting tens not 

going on, xehether aridence under S. 47 to shozc 
that room teas used as common gaming room. 

Vhcrc slips of p.apcr were seized at a time when 
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betting operations were not going on, but it was 
clear from these documents that they were 
written records of illegal belting and it did not 
appear that tlicsc documents were written for 
facilitating betting operations in any place 
other than the room where they were seized : 
Held, that they were evidence under S. 47 to 
show tliat the room in question was being used 
ns a common gaming-house and that the slips 
were the instruments of belting. Phani Bhusan 
Kumar v. Emperor. 39 Cr. L. J. 89 : 

172 I. C. 146 : I. L. R. 1937 1 Cal. 471 : 
:i0 R. C. 347 : A. I. R. 1937 Cal. 637. 

Ss. 47, 44 — Search under S. 47 — Effect — 

Court cannot presume guilt. 

The result of a search under S. 47, is that 
there is evidence before the Magistrate which 
would entitle him as a Court of fact to find 
that these premises were in fact a common 
gaming-house ; but it would not entitle him to 
presume anything whatsoever with regard to 
the guilt of a person charged with a specific 
offence under S. 44. J. B. Beattie v. Emperor. 

38 Cr. L. J. 706 : 

169 1. C. 87 : 9 R. C. 895 ; 

A. I. R, 1937 Cal. 84. 

Ss. 47, 3 — Presumption — Signiftcanec of 

absence of words ‘shall presume' or ‘may presume’ 
in S. 47 — S’. 47, explained. 

Though the words "until the contrary is made 
to appear” are rather appropriate to a pre- 
sumption in the technical sense of the word, 
the absence of any word like "may presume” 
or “ shall presume” in the section is very much 
significant, and the discoverj’ of the instruments 
of gaming in the place on a proper search which 
is contemplated by the Act, would be an evi- 
dence not only to prove the existenee of these 
instruments in that place, as an element to con- 
stitute a common gaming-house, but it would 
be an evidence on the other point also, as re- 
gards the making of profit or gain by the owner 
or occupier, etc., of the place, although accord- 
ing to the ordinarj’ law, it cannot be treated 
as an evidence of the other fact. When the 
prosecution relics upon S. 47, the accused can 
certainly explain away the whole circumstances 
and "show the contrary” as the section lay.s 
down. If the explanation is sufficient, the evi- 
dence practically loses its force, and if, on the 
other band, no explanation or evidence to the 
contrary is coming from the side of the accused, 
a duty is cast ujiDn the Court, to weigh and 
appraise the evidcncc'in the best manner possi- 
ble, and he may, if it thinks proper, convict 
the accused on this evidence, tliough he is not 
bound to do so. Abdul_, Lalif v. Emperor. 

39 Cr. L. J. 500 : 

174 I. C. 974 : 67 C. L. J. 82 : 10 R. C. 741 : 

I. L. R. 1938 1 Cal. 672 : 

A. I. R. 1938 Cal. 237. 

i S. 48. 

1 S. 4S docs not, in terms, provide for the for- 
' feiture of the money found iipon the persons 
■ arrested in a common gaming-house. M. A. 

' Adams v. Emperor. 36 Cr. L. J. 1513 : 

i 158 1. C. 1095: 39 C.W.N. 1114: 

( ■ 62 Cal. 1093 ; 8 R. C. 249 : 

! A. I. R. 1935 Cal. 466. 
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S. 50-A. 

A game of “mere” skill should be taken to 
mean one in -which a person playing it, as far as 
possible in any human affairs, has complete 
control over the result -which he sets out to 
attain, provided he is suflicicntly expert in 
performance. Saligrayrt Khclry v. Emperor. 

34 Cr. L. J. 168 : 
141 I. C. 593 : 37 C. W. N. 24 : 
I. R. 1933 Cal. 140 : A. I. R. 1933 Cal. 8. 

S. 50-A. 

Dart game held to be game of skill. Saligram 
Khctrij V. Emperor 34 Cr. L. J. 168 : 

141 I. C. 593 ; 37 C. W. N. 24 : 
I. R. 1933 Cal. 140 : A. I. R. 1933 Cal. 8. 

S. 50-A. 

The question of -^vhether or not the game is 
one of mere skill for the purpose of invoking 
the protection of S. 50-A is a question of fact. 
Saligram Khciri v. Emperor. 

34 Cr. L. J. 168 : 
141 I. C. 593 : 37 C. W. N. 24 : 
I. R. 1933 Cal. 140 ; A. I. R. 1933 Cal. 8. 

S. 54-A — Charge for theft — Misappropri- 
ation — Acquittal of theft and misappropriation but 
conviction under S. 54-A — Legality of. 

Held, by Buckland, J. (agreeing with Mukerji, 
J,, and disagreeing with Graham, J.), that 
possession of the cash certificate and deposit 
receipt did not amount to possession of the 
monies covered thereby within the meaning of 
S. 54-A of the Calcutta Police Act and the con- 
A'iction of the accused and the order to return 
the documents to the complainant were 
illegal. Eadha Krishna Gu]}ta v. Jamunadas 
Fatepuria. 31 Cr. L. J. 59 : 

120 I. C. 250 ; 33 C. W. N. 477 : 
49 C. L. J. 506 ; A. I. R. 1929 Cal. 401. 

S. 54-A — Offence under — Findings ne- 
cessary for conviction. 

The preliminary condition -which must be ful- 
filled before effect can be given to S. 54 (o) is 
that there must be reason to believe tliat the 
property found in the accused’s possession is 
stolen property. The Court has first to find on 
sufficient materials that there is reason for such 
belief, and it is not until it has come to such a 
finding that it can consider -whether the accused 
has been able to account for possession of the 
property. Sukhti Kahoar v. Emperor. 

19 Cr. L. J. 933 : 
47 I. C. 657 (2) : 22 C. W. N. 936 : 

. 28 C. L. J. 262 : A. I. R. 1918 Cal. 687 (1). 

S. 54-A — Person tried under S. 379, 

Penal Code^Conviction under S. 54-A, without 
charge. 

Per Mukerji and Graham, JJ , — A person tried 
on a charge under S. 379, Penal Code, may be 
con\dcted of an offence under S. 54-A of the 
Calcutta Police Act though not separately 
charged with it. Eadha Krishna Gupta v. 
Jamunadas Fatepuria. 31 Cr. L. J. 59 : 

120 1. C. 250 : 33 C. W. N. 477 : 
49 C. L. J. 506 : A. I. R. 1929 Cal. 401. 

— S. 54-A — Prosecution for possession of 

stolen goods — Condition for conviction. 
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The first condition necessary for a conviction 
under S. 54-A is for the prosecution to show 
that the goods had been stolen or fraudulently 
obtained. The mere evidence of a Sub-Inspec- 
tor of Police that the goods were recovered from 
the house of the accused, -would not warrant the 
conclusion that they had been stolen or fraudu- 
lently obtained. Rasik Lai Das v. Emperor. 

24 Cr. L. J. 151 ; 
71 1. C. 503 : 26 C. W. N. 712 : 
A. I. R. 1922 Cal. 492. 

S. 54-A — Requisites for conviction ttndef 

— Possession of old chuddar, if sufficient to arouse 
susjncion. 

To justify a conviction under S, 54-A, there 
must be reason to believe that the article in 
possession of the accused has been stolen or 
fraudulently obtained. The possession- of an 
old chuddar is not enough in itself to arouse sus- 
picion that the article was stolen or fraudulently 
obtained. Bai Das v, AH BuxKhan. 

21 Cr. L. J. 122 (b) : 
59 I. C. 554 : 23 C. W. N. 1053 : 

A. 1. R. 1921 All. 123.; 

S. 54-A — Scope — Jf limited to actual phy- 
sical possession. 

Per Graham, J. — S. 54-A is not limited to 
actual physical possession but applies also to 
cases of potential possession derived from the 
possession of documents entitling the holder to 
possession. Radha Krishna Gupta v. Jamunadas 
Fatepuria. 31 Cr. L. J. 59 ; 

120 I. C. 250 ; 33 C. W. N. 477 : 
49 C. L. J. 506 : A. I. R. 1929 Cal. 401. 

S. 54-A — Scope, and interpretation. 

Per Mukerji, J. — S. 54 is revolutionary, in 
character relieving, as it docs, .the prosecution 
of its ordinary burden of proof in a criminal 
case beyond w'hat is necessary to creat a reason- 
able suspicion, and throwing the entire onus on 
the accused of removing that suspicion. A 
penal pro-dsion of this character should be strict, 
ly construed. Radha Krishna Gupta v. Jamima. 
das Fatepuria. 31 Cr. L. J. 59 . 

120 I. C. 250 : 33 C. W. N. 477 ! 
49 C. L. J. 506 : A. I. R. 1929 Cal. 401.* 

^ S. 54-A. 

There must be reasonable belief and not resaon- 
able suspicion before accused may be called 
upon to account for his possession. Chand 
Khan v. Emperor. ■ 33 Cr. L. J. " 643 : 

138 I. C. 636 : 36 C. W. N. 512 : 
55 C. L. J. 96 : 1. R. 1932 Cal. 476 : 

A. I. R. 1932 Cal. 489. 

S. 62-A — Carrying Idrpan , more than 

nine inches long. 

The carrying of a kirpan more than nine inches 
long in the town or suburb of Calcutta ■ without 
special license or .permit is an offence under 
S. G2-A. Kirpal Singh v. Emperor. 

25 Cr. L. J. 1116 : 
81 1. C. 940 : 50 Cal. 912 : 
A. I. R. 1924 Cal. 231. 

-S. 62-A (1). 

A Police Officer issuing an order under 
S. 62-A (1) need not be armed with a previous 
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sanction of the Commissioner of Police. 
Jnsadish Narain Tacan/ v. Emperor. 

34 Cr. L. J. 36 : 
140 1. C. 530 : 36 C. W. N. 722 : 
56 C. L. J. 231 : I. R. 1933 Cal. 8 : 

A. I. R. 1933 Cal. 36. 


j under S. CO (-I) {a) of the Police Act. Charles 
I Henry Brooke v. Emperor. 18 Cr. L. J. 753 : 
i 41 1. C. 129 ; 26 C. L. J. 610 : 

{ 22 C. W. N. 455 : A. I. R. 1918 Cal. 201. 

-S. 76 — Deputy Commissioner of Pot ice — 


-S. 62-A (1). 


I’liblic mcelins — Member of audience sounding 
bugle — Order by Police to stop — Disobedience 
— Omission by President to order stopping of 
bugle — Xo evidence of con.spiracy — Charge of 
-^v^^abetment against President ; Held, could not 
lie maintained. Jagadish Karain Tcicary v. 
Emperor. 34 Cr. L. J. 36 : 

140 I. C. 550 : 36 C. W. N. 722 : 

56 C. L. J. 231 : 1. R. 1933 Cal. 8 : 

A. I. R. 1933 Cal. 36. 

-S. 62-A (4) — As amended in 1910 — 


Forbidding person from taking part in pro- 
cession roticn, it is not itself prohibited. 

S. G2-A (-t) as amended docs not enable the 
Commissioner of Police to forbid individuals 
to join any procession or public assembly 
which may be formed or held. It is illegal, 
when a jiroccssion itself is not prohibited, to 
prohibit a person from taking part in it, Lcakat 
Hussain v. Emperor. 14Cr. L.J. 125 : 

18 I. C. 685 : 40 Cal. 470 ; 17 C. W. N. 505. 


Detention of person arrested ivifliottl warrant 
longer than is necessary to bring him before 
Magistrate, legality of — Detention for Police in- 
vestigation, power to order. 

J/cW by the Full Bench . — \ Deputy Commis- 
sioner of Police of Calcutta, cannot, by virtue 
of his powers as a .Tustice of the Peace or other- 
wise, lawfully order the detention in Police 
custody of a person arrested without a warrant, 
for any longer lime than is necessary to enable 
such person to be brought before a Presidenej' 
Magistrate. Nor can he lawfully order that 
the detention of any such person as aforc.said 
at a Police Station or in Police custody shall 
continue until the Police investigation shall 
have been (a) further advanced, or (6) complet- 
ed, notwithstanding that the time within which 
such person might have been brought before a 
Presidency Magistrate has elapsed. Muham- 
mad Snleman v. Emperor. 27 Cr. L. J. 1201 : 
97 I. C. 961 ; 30 C. W. N. 985 : 44 C. L. J. 138 ; 

54 Cal. 218 : A. I. R. 1926 Cal. 1121. 

-S. 78-A — Applicability of Ss. 162, 172, 


Cr.P. C. 


S. 62-A (4)— 

Commissioner is the Judge of the necessity of 
an order prohibiting a procession or an assembly 
on a particular day. Itamcndra Chandra Hay v. 
Emperor. 32 Cr. L. I. 844 ; 

132 I. C. 174 : 35 C, W. N. 716 : 
58 Cal. 1303 ; I. R. 1931 Cal. 558 : 

A. I. R. 1931 Cal. 410. 

' Ss. 62-A (4), 102-A — As amended in 

1910 — Public notice of order, when to be given. 

S. J02-A, as amended, only lays down the 
jjroecdurc to be followed when public notice is 
required to be given by some other provision 
in the Act. Clause (-t) of S. C2-.\ requires 
, that an order made thereunder should be in 
writing but doe.s not require that public notice 
.should be given of it. Lcakat Husain v. 
Emperor. 14 Cr. L. J. 125 : 

18 I. C. 685 ; 40 Cal. 470 : 

17 C. W. N. 505. 

S. 66 (4) (a) — Offence under — Calcutta 

^ Municipal .let, S. 559 (IS), Byc-lazcs framed 
under, breach of. 

A building contractor who, under a license of 
the Corpomtion under Bve-law 2 of the bvc-lnw.s 
framed under the provisions of S. 559,*Sub-S. 
(IS) of the Calcutt.'i Municipal Act, wasniilho- 
ri'.cd to make an enclosure on a portion of 
the public .street for the purijosc of deposit- 
ing niortar, l>ricks, etc., thereon, on condition 
of his fencing off the portion to be occupied 
with a temporary fence, unloaded and deposited 
during the course of his building ojjcrations, 
briek.s on a foot-path without fencing it off bv I 
a trmi)oniry fence, .and Iherebv ciiused obs. j 
truction in the foot-path for about six hours;; 
Held, that he had not only committed a breach s 
of the bye-law under which his license was , 
t;T;mtcd, but liad also committed an offence ! 


Ss. 1G2 and 172, Cr. P. C., arc not apjjlicablc to 
the Calcutta Police Act and there is no provi- 
sion corresponding to them in the Calcutta 
Police Act. Panchanan Mukherjee v. Emperor. 

30 Cr. L. J. 577 : 
116 I. C. 161 : 33 C. W. N. 203 : 
I, R. 1929 Cal. 448 : A. I. R. 1929 Cal. 275. 

S. 78-A — Criminal Procedure Code, whe- 
ther applicable — Notice under S. 7S-A after issue 
of cbalan — Validity. 

Provisions of Criminal Procedure Code, regard- 
ing investigation by the Bengal Police, do not 
apply to investigations by Calcutta Police. 
The Calcutta Police Act itself docs not contain 
any rules of procedure regarding the conduct 
of invc.stigations by the Calcutta Police, 
lienee where after the commencement of trial 
of some accused, notice under S. 78-A, Cal- 
cutta Police Act is issued, the notice is not 
ultra vires because the investigation cannot bo 
-supposed to have come to an end the moment 
a chalan is put up. Dwarika Nath v. Emperor. 

39 Cr. L. J. 842 : 
177 I. C. 171 : 11 R. C. 212 : 
A. I. R. 1938 Cal. 545. 

S. 78-A — Jtecord of examination under, 

tvhethcT privileged. 

The record of the examination of the comii- 
lainant under S. 7S-.\ is not a privileged 
document and should not be withheld without 
sudicient just ideation. Punchannn Mukherjee 
v. Emperor. 30 Cr. L. J. 577 : 

116 I. C. 160 : 33 C. \V. N. 203 : 

I.R. 1929 Cal. 448 : 
A. I. R. 1929 Cal. 275. 

S. 79-A — Procedure in Police investiga- 
tion. 

Allcndancc and questionings of any person 
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CALCUTTA RENT ACT (IH OF 1920) 

during Police investigation under S. 79-A, are 
intended to take place within the Presidency 
Town itself. But if information is to he 
obtained from a person outside the Presidency 
whose attendance cannot be procured for some 
reason in the Presidency Town, the proeedure 
laid down in cl. 3 of the section is to be 
followed. Salxja Charan Mitier v. Emperor. 

27 Cr. L. J. 602 : 
94 1. C. 266 : 30 C. W. N. 427 : 53 Cal. 650 : ‘ 
45 C. L. J. 15 : A. I. R. 1926 Cal. 586. 

CALCUTTA PORT ACT (III OF 1890). 

S. 83 — Adding to existing stage in bed of 

river, whether an ereelion under S. 83, 

Where a person adds to an existing stage, 
jetty, platform or handh in tlie bed of the 
Hooghly river, within the limits of the Port of 
Calcutta, such addition is an erection within the 
meaning of S. S3. Benode Behari Bagchi v. 
Hook. 22 Cr. L. J. 504 : 

62 I. C. 328. 

S. 84 — Convietion under — Order to 

remove stage, legality — Procedure. 

An accused who has been convicted under 
S. 84 for making an erection in the bed of the 
Hooghly, cannot, at the same time, be directed 
to remove such erection within a specified time. 
The proper course in such a case is for the Port 
Commissioners to themselves remove the 
obstruction under the provisions of the first 
clause to S. 84. Benode Behari Bagchi v. Hook. 

22 Cr. L. J. 504 : 
62 I. C. 328. 

S. 84 — Original wall itself illegal erection 

— Addition to it, if comes withixi S. 84. 

Where the original wall itself is an illegal erec- 
tion, the making of additions or re-erecting part 
of it brings the case witiiin S. 84. Gangeya 
Narolhan Shastri v. Emperor. 38 Cr. L. J. 666 : 

168 I. C. 972 : 9 R. C. 887 : 
I. L. R. 1937 1 Cal. 603 •: 
A. I. R. 1937 Cal. 45. 

Ss. 84, 83, 2 (5) — Land below high water 

mark — Erection of structures, whether punishable. 

S. 83 prohibits the erection of certain struc- 
tures on private land below high water mark 
within the Port. This clearly is an interference 
w’ithin the rights of the owners within the 
meaning of S, 2 (5) of the Act. Therefore, a 
construction of such structures is an offence 
under S. 84. Radha Kissen Chamaria v. Empe- 
ror. 26 Cr. L. J. 397 : 

84 I. C. 941 : 51 Cal. 1030 ; 
A. I. R. 1925 Cal. 404. 

CALCUTTA RENT ACT (III OF 1920). 

■ — — ^Rules under, R. 4 — Whether ‘enact- 

ment’ — Jf ultra vires. 

R. 4 of the rules framed by the Local Govern- 
ment under the Act, is not an “enactment” 
within the meaning of S. S (2) of the 
Cr. P. C., and is ultra vires of the rule-making 
power conferred on that Government. 
Gobordhofie Das v. Doolichand. 

22 Cr. L. J. 354 : 
61 1. C. 210 : 25 C. W. N. 661 : 
. 33 C. L. J. 551 : A. I. R, 1921 Cal. 708. 


CALCUTTA SUPPRESSION OF IMMORAL 
TRAFFIC ACT (XIII OF 1923). 

S. 20 — Acts enumerated in, if ‘offence’. 

The acts enumerated in S. 20 of the Act 
come within the definition of “offence” con- 
tained in S. 4 (o) of the Cr. P. C., and create 
new criminal offences. Gobordhone Das v. 
Doolichand. 22 Cr. L. J. 354 : 

61 1. C. 210 : 25 C. W. N. 661 : 
33 C. L. J. 551 : A. I. R. 1921 Cal. 708. 

S. 20 — S. 20, whether • ultra vires, and 

whether creates new criminal offence. 

S. 20, because it invests the President of the 
Tribunal with a summary power to try 
criminal offences and because it thereby con- 
stitutes a new Criminal Court, is not ultra 
vires of the Legislature of the Governor-in- 
Couneil of Bengal. Gobordhone Das v, Dooli- 
chand. 22 Cr. L. J. 354 : 

61 1. C. 210 : 25 C. W. N. 661 : 
33 C. L. J. 551 : A. I. R. 1921 Cal. 708. 

CALCUTTA SUBURBAN POLICE ACT 
(II OF 1866). 

S. 18 — Stall on which soda-water is sold 

not for consumption on premises. 

A stall on Avliich soda-water is sold not for 
consumption on the premises cannot be held 
to be a place of public resort within the 
meaning of S. 18. Hemanta Kumar Sen v. 
Emperor. 22 Cr. L. J. 561 (a) : 

62 I. C. 577 -. 34 C. L. J. 198 : 26 C. W. N. 56 : 

A. I. R. 1923 Cal. 135. 

CALCUTTA SUPPRESSION OF IM- 
MORAL TRAFFIC ACT (Xm OF 
1923). 

S. 4 — ‘Girl’, meaning of — Married girl 

under sixteen years, whether within Act — Scheme 
of Act — Bengal Children Act (JI of 1922}-, S, -3I 
— Scheme of Act — Protection of minor females. 
There is no limitation placed on the mean- 
ing of the word ‘girl’ as used in S. 4. 
Therefore, the Act applies whether the female 
in question is married or unmarried. The 
whole matter turns not on the status of the 
female from the point of view of marriage or 
not marriage but on the question of age. 
Panchu Gopal Shaw v. Emperor. 

30 Cr. L. J. 440 : 
115 I. C. 266 : 48 C. L. J. 586 : 
33 C. W. N. 198 : 1. R. 1929 Cal. 346 ; 
56 Cal. 750 : A. I. R. 1929 Cal. 99. 

S. 4 — Scheme of Act — Protection of 

minor females. 

The Calcutta Suppression of Immoral Traffic 
Act and the Bengal Children Act are really 
part and parcel of a scheme of legislation 
designed for the protection of children and 
particularly for the protection of female 
minors. Both these Acts apply to females 
under the age of sixteen years whether they 
have gone through the ceremony of marriage 
and become legally married or not. Panchu 
Gopal Shazo v. Eznperor. 30 Cr. L. J. 440 : 

115 I. C. 266 : 48 C. L. J. 586 : 
33 C. W. N. 198 : 1. R. 1929 Cal. 346 : 
56 Cal. 750 : A. I. R. 1929 Cal. 99. 

S. 4 (Z)— “Lives in," meaning— Resid- 
ence for four daps, whether sufficient. 

A residence in a brothel for about four days 
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CALCUTTA SUPPRESSION OF IMMORAL 
TR.\FFIC ACT (XTH OF 1923) 

before rescue comes within the meaning of 
tlie words “lives in” in S. 4 (2). The whole 
purpose of the Act would be frustrated if a 
girl has to be an ordinary resident before the 
section can come into operation. Hemangini 
Dasi V. Emperor. 27 Cr. L. J. 1066 ; 

97 I. C. 42 : 30 C. W. N. 768 : 
A. I. R. 1926 Cal. 944. 

S. 5 — Girl nltaining age of 10, Khclher 

an he kept under charge. 

Under S. 5 the Police has no power to continue 
to keep a girl under their charge after .she has 
attained tlie .age of 10 year.s. Maharani Dassi v. 
Commissioner of Police. 27 Cr. L. J. 159 : 

91 I. C. 895 : 30 C. W. N. 72 : 
A. I. R. 1926 Cal. 339. 

S. 6 — Landlord letting premises to pros- 
titutes— Intcrvicroing visitors and collecting rent 
daily at gate of brothel — Offence. 

The accused who had sub-let his premises to 
certain prostitutes used to go to the premises at 
night and sit at the gate and collect his rent 
daily from the visitors. There was evidence to 
show that his men were engaged in intcrvieiving 
the people who visited the prostitutes and the 
rent he collected daily was also such ns to give 

r liim a large profit ; Held, per Graham and Duval, 
JJ. {Cammiadc, J., dissenting) that the accused 
was in part, at all events, living on the earnings 
of prostitution and that he was liable to the 
penalty provided in S. 0. Per Cammiadc, J. — 
That the facts did not bring the case within the 
purview of S. 0 though the accused’s calling was 
clearly loathsome. Kamhhoo Bera v. Emperor. 

29 Cr. L. J. 917 : 
111 I. C. 725 : 32 C. VV. N. 195 : 
11 A. I. Cr. R. 68 : A. I. R. 1928 Cal. 381. 

S. 6 (1). 

Tholigh female cannot be guilty of committing 
substantive offence under S. C (1), yet she can 
be guiltj' of abeting such offence. Padmamoni 
Dassi V. Emperor. 

33 Cr. L. J. 68 : 
138 I. C. 661 : 36 C. W. N. 615 : 
55 C. L. I. 435 : 59 Cal. 1260 ; 
I. R. 1932 Cal. 490 : A. I. R. 1932 Cal. 457. 

S. 8. 

Carrying profession of singer and dancer bj' 
woman does hot necessarily connote business of 
prostitution. Parhati Dassi v. Emperor. 

35 Cr. L. J. 722 : 
148 I. C. 597 : 58 C. L. J. 1 : 6 R. C. 472 : 

A. I. R. 1934 Cal. 198. 

S. 8. 

S. S is wide enough to include any person, either 
stranger or rcl.ativc of woman brought for im- 
moral purposes. It is immaterial whether 
woman brought is minor girl or woman. Parhati 
Dassi V. Emperor. 35 Cr. L. J. 722 : 

148 1. C. 597 : 58 C. L. J. 1 : 6 R. C. 472 : 

A. I. R. 1934 Cal. 198. 


CANADIAN STATUTE (23 and 24 
GEO. V. C. 53 Amending Criminal 
Code). 

S. 17 — Validity of — Petition from judg- 
ment of King’s Bench Court (Appeal Side) of 
Province of Quebec, whether prohibited. 

Held, that S. 17 of the Canadian Statute 
amending the Criminal Code was valid. Con- 
sequently petition to the King in Council from 
the judgment of the King’s Beneh Court 
(Appeal Side) of the Province of Quebec in 
criminal cases is prohibited. British Coal 
Corporation v. The King. 

157 I. C. 571 P. C. : 8 R. P. C. 38 : 

A. I. R. 1935 P. C. 158. 

CANALS ACT (VDI OF 1873). 

S. 70 — Accused severely injured by com- 
plainant — Maximum sentence is unnecessary. 

In revenge for the offence committed by the 
accused, he was attacked by certain persons, one 
of whom used a kahi, and the bone of his nose 
was severed into several fragments: Held, that 
under such circumstances the maximum 
sentence of one month’s rigorous imprisonment 
was not necessary but that 15 days’ rigorous 
imprisonment was enough. Guran Ditto v. 
Emperor. 

6 L. L. J. 620 : A. I. R. 1925 Lah. 279. 

S. 70— Cutting through bank of canal 

distributary— Offence. 

Certain persons having been found to have 
cut through the bank of a canal distributarj’ 
and irrigated their own fields therefrom, it was 
held that they would be more properly convic- 
ted of an offence under S. 70 of Canal Act than 
of an offence under S. 430, Penal Code, in the 
absence of evidence that by the act done a 
diminution of the supply of water for agricul- 
tural purposes had been caused. Emperor v. 
Taj-ud-Din. 7 Cr. L. J. 296 : 

28 A. W. N. 55 : 5 A. L. J. 159. 

S. 70 (4) — Authorised distribution, mean- 
ing — Private arrangement of water, disturbance 
of— Offence — Civil remedy. 

The ‘ authorized distribution ’ in S. 70 (4), 
refers only to such distribution ns has been 
expressly made by the Canal Authorities, and 
any further distribution between a landlord and 
his tenant is a matter of private contract which 
merely entitles the tenant to bring a Civil 
claim. Basan v. Emperor. 14 Cr. L. J. 281 : 

19 I. C. 713 ; 217 P. L. R. 1913 : 
21 P. W. R. 1913 Cr. : 19 P. R. 1913 Cr. 

CANTONMENT. 

Held, that it was not possible to place implicit 
reliance upon General Land Register of Rawal- 
pindi Cantonment without corroborative evi- 
dence. Maman Singh v. Emperor. 

36 Cr. L. J. 1475 : 
158 I. C. 858 : 37 P. L. R. 236 : 
8 R. L. 317 : A. I. R. 1935 Lah. 588. 

CANTONMENT CODE, 1899. 

Practice — Conrietiou under particular sec- 
tion — Section not justifying conviction — Convic- 
tion maintainable on other grounds — Benefit to 
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CANTONMENT CODE, 1899 

It is no part of the duty of the superior Courts 
to search through a voluminous enactment 
like the Cantonment Code in order to ascertain 
whether convictions are maintainable otherwise 
than under the precise sections quoted by tlie 
Magistrate as his authority. Where, therefore, 
a Magistrate convicts under a wrong section of 
the Code, whether by inadvertence or other- 
wise, the accused is entitled to benefit of the 
mistake and the Magistrate’s orders are liable 
to be set aside as illegal. ' Emperor v. Sita Earn. 

12 Cr. L. J. 371 : 

11 1. C. 139 : 20 P. L. R. 1911. 

Proceedings under — Procedure. 

Where a Cantonment Magistrate institutes a 
prosecution, under the Cantonment Code, 
against the accused, he ought^to inform him that 
the latter is entitled to have his case tried by 
another Magistrate, and his not doing so, is 
an irregularity which will vitiate the pro- 
ceedings. Moliih All V. Emperor. 

4 Cr. L. J. 374 : 

3 A. L. J. 694 j 26 A. W. N. 303. 

Strict construction. 

The penal sections of the Cantonment Code arc 
of so rigorous a nature that they must be con- 
strued strictly in favour of an accused as well 
as against him. Emperor v. Sita Ram. 

12 Cr. L. J. 371 ; 
11 1. C. 139 : 206 P. L. R. 1911. 

Ss. 22, 282 — No offence for not paying 

in time license fees for hackney carriages. 

A proclamation purpirting to be under S. 232 
avas issued in the Cantonment that license fees 
for hackney carriagjs were to be paid by the 
loth of each month, accused who failed to pay 
the fees in time, were convicted under Ss. 22, 
232: Held, that the conviction was erroneous ; 
and the mere fact, that a tax-collector had 
the trouble of making repeated demands did 
not constitute an ofrence under S. 22. Jamala v. 
Emperor. 5 Cr. L. J. 23 : 

1 P. W. R. Cr. 42 : 8 P. L. R. 69. 

S. 66 (1) — Carrying meat exposed to 

public view — Servant’s offence — master’s liability. 

The offences aimed at by S. GO (1) are per- 
sonal offences and not offences which can be- 
committed by delegation. Hence, a master, 
cannot be punished under the seetion for an act 
of his servant in carrying meat in a bullock 
cart exposed to public view, which is not prov- 
ed to be committed with his knowledge or 
authority. Emperor v. Jaffar Haji Ismail. 

9 Cr. L. J. 182 : 

10 Bom. L. R. 1052. 

S. 66 (1), (g) — Gambling — Common 

gaming-house. Use of. 

Held, that persons found gambling in a 
common gaming-house cannot be said to be 
using the house as a common gaming-house 
within the terms of S. G6 ^l), (g). Madho v. 
Emperor. 3 Cr. L. J. 78 : 

6 P. L. R. 578. 

— ^Ss; 79, 96 — Notice — Power delegated to 

two members — Notice by one. 

Where the Cantonment Committee delegated i 


CANTONMENT CODE, 1899. 

the power to issue .notices on a sub-committee 
of two members, any single member had no 
power to issue a notice to a house-owner to 
repair his house. Ram Saran Das v. Emperor. 

6 Cr. L. J. 348 : 

4 A. L. J. 694 : 27 A. W. N. 275. 

S. 83 — Notice for repairs of building — 

“ Insanitary , state and ‘defects’ meaning — Notice 
for general repairs, legality. 

The phrase “insanitary state” in S. 83 , does 
not mean an insanitary state generally,j.but., 
an insanitary state as qualified by the preceding 
words, that is, an insanitary state resulting from 
the ill-construction or dilapidation of the build- 
ing. The word 'defects’ in that section means 
‘sanitary defects,’ and the repairs- which the 
notice may require the owner to execute must, 
therefore, be such repairs as are necessary to 
remove the sanitar 3 ’ defects resulting from the 
ill-construction or dilapidation of the building. 
The Cantonment authority is not authorised 
by the provisions of S. 83 to issue a notice for 
general repairs. G. T. Jackson v. Emperor. 

1 Cr, L. J. 160 : 

7 O. C. 51. 

Ss. 83, 85 — Prosecution under — Presump- 
tion as to issue of notice by duly constituted 
authority. 

For the purposes of a prosecution under 
S. 85 read with S. 83, it is not necessary for 
the prosecution to begin by proving that the' 
authority wliich issued the notice was duly con- 
stituted, and the Court ought to presume, until 
some evidence is given to destroy the presump- 
tion, that the Cantonment authority used the 
regular and lawful' procedure, and that the 
common course of business was followed in its 
procedure, and it is for the person raising the 
objection to give some evidence to show that 
it would not be safe to make such a presump- 
tion. G. T. Jackson v. Emperor. 7 O. C. 51 : 

1 Cr. L. J. 160. 

Ss. 89, 283 — Officer-Commanding — Can- 
tonment Committee — Building without permission. 

Held, that the Officer Commanding a regiment 
is not the Cantonment authority whose permis- 
sion to build within Cantonment limits is suffi- 
cient under S. 5. Building a hut with the 
permission of the Olficer-Commanding but with- 
out the permission . of the Cantonment Magis- 
trate, -who is the proper authority, is an offence 
under Sections 8D and 283. Nnlliu v. Emperor. ' 

1 Cr. L. J. 979 : 

1. A. L. J. 608. 

Ss. 92, 107 — Magistrate ordering prose- 
cution, xohelhcr can try case himself. 

Where on a report being made by a Cantonment 
official, the Cantonment Magistrate wrote “ A is 
to blame. Prosecute A,” and tlicn proceeded 
to try the case himself and convicted the 
accued : Held, that the Magistrate should have 
informed the accused that he was entitled to 
have the case tried by another Magistrate anp 
.should not have tried the case himself. 
Anandi Parshad v. Empeaor. 21 Cr. L. J. 394: 

55 I. C. 1002 ; 124 P..L. R. 1920 : 

2 U. P. L. R. Lah. 78 : A. I. R. 1920 Lah. 203. 
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CANTONMENT CODE, 1899. 

S. 94 — 2\''oticc not specifying naltirc and 

cxtcjtl of repairs, whether legal. 

A notice under S. 94 ■wliicli docs not stale 
at all wlial kind of repairs the Cantonment 
authority requires the oa-iicr to make to the 
houses specified in the notice, is illcpal. Empenr 
\\ Qadir Baksh. 13 Cr. L. J. 17 : 

3 P. R. 1912 Cr. ; 56 P. L. R. 1912 : 

9 P.W. R. 1912 Cr. : 13 I. C. 209. 

S. 94 — .Vo/icc to repair Ittildings in 

■^^irivafe btmgalmc — Pnlic safely — Jurisdiction of 
C'ivil and Criminal Courts to interfere with 
discretion of Cantonment authority. 

Under S. 9t a Cantonment authority has power 
to order any building, &c., to be repaired in 
such manner ns in the opinion of that atilhority 
the ptd)lic safety may require. The Civil and 
Criminal Courts have no jurisdiction to inter- 
fere with the orders passed by Cantonment 
authority in the exercise of discretion under 
the said clause, unless it is exercised corruptlj' 
or maliciously. The mere fact that building 
directed to be repaired is situate within the 
compound of a private bungalow is insufTi- 
cient to establish that its repair is not necessary 
in the interests of public safetj’. Emperor v. 
Mtran Bukhsh. 1 Cr. L. J. 1093 ; 

19 P. R. Cr. of 1904. 

S. 94— Opffon of removing or rqmiring 

0 he given. 

A notice under S. 9-1 must give the owner 
thc’oplion of removing the building or making 
adequate repairs. 

3 Cr. L. J. 301 : 

6 P. L. R. 581 : 23 P. R. Cr. 1905. 

S. 94 — Safety of tenant, his guests or 

servants, if public safety — Jievis-ion — Criminal 
eascs^Jurisdiction of Criminal Courts to enquire 
into the legality of notice. 

It is only such repairs ns may be necessary 
for the public .safety that can be ordered by 
a notice under r. 94. The safety of the ten- 
ant of a bungalow or of his guests, servants 
and animals docs not fall within the meaning 
of public safety. IVazir Ullah v. Emperor. 

3 Cr. L. J. 346 : 

7 P. L. R. 142 : 1 P. R. Cr. 1906. 

Ss. 94, 104, 291 — Notice — Validity of 

notice under S. 01 issued bt/ a Cantonment 
Magistrate on his own authority — Material 

Y defect. 

A notice purported to be under S. 94 and 
issued by a Cantonment Magistrate on his 
own autiiority and not in pursuance of any 
order or resolution of the Cantonment Coni- 
inillee being altogether illcpil, a person cannot 
be convicted under S. 104 for non-compliance 
therewith. The authority to issue notices 
under S. 04 being vested by the Code in a 
constituted committee or sub-commit tee, the 
defect is not merely one of form curable by 
S. tfOl but an illegality. Copal Sahai v. 
Emperor. 5 Cr. L. J. 493 ; 

3 P. R. Cr. 1907 ; 47 P. L. R. 1907. 

S. 96 — Orders for removal and re- | 

building of rcalh— Effect of a standing order of ■ 
the Committee. ' j 


CANTONMENT CODE, 1899. 

The only authority that c.an require the 
owner of land to remove a boundarj' wall and 
re-build it is the Cantonment Committee, and 
before an order can legally be issued by that 
body, the members thereof must form the 
opinion tliat the wall is unsuitable, unsightly 
or otherwise objectionable. A standing order 
of the Cantonment Committee, that all the 
walls fronting the road should be re-built with 
brick ns they fell into dis-repair, cannot be 
construed as vesting in the Cantonment 
Magistrate the diserctionary power of the 
Committee to decide whether or not any 
particular wall was unsightly and should be 
removed. Emperor v. Detaram IVatanmal. 

9 Cr. L. J. 447 : 
1 1. C. 940 : 3 S. L. R. 11. 

S. 96 — Potocr of Cantonment Magis- 
trate. 

A Cantonment . Magistrate, being only the 
Executive OfTiccr of the Cantonment 
has no authority of his own initiative, 
to issue an order under S. 90. Emperor v. 
Dclram Watanmal. 9 Cr. L. J. 447 : 

1 I. C. 940 : 3 S. L. R. 11. 

S. 104 — Ignorance of amendment, con- 
viction, if can be set aside. 

A conviction under amended S. 104 cannot 
be set aside merely on the ground thht the 
accused did not know of the amendment of 
the section, especially where the accused 
deliberately disobeyed the orders given to 
him. Emperor v. Sita Bam. 12 Cr. Lv J. 371 : 

11 I. C. 139 : 20 P. L. R. 1911. 

S. 104 — Legality of notice under S. 91 

must be decided. 

IMicn a person is accused of not complying 
with a notice issued under S. 94, it is the 
duty of the Magistrate to decide, whether the 
notice was proper and legally issued. Where 
in a ease the Magistrate had not done so, and 
the notice w.as found to be illegal, the Chief 
Court on revision set aside the order of con- 
viction. Wazir Ullah v. Emperor. 

3 Cr. L. J. 346 ; 
7 P. L. R. 142 ; 1 P. R. Cr. 1906. 

S. 104 — Notice under S. 01, not giving 

option — Conviction under S. 101. 

A conviction under S. 104 for not obeying a 
notice issued under S. 9 4 which merely required 
removal of Uic building is illegal. Emperor v. 
C. Bevan-Petman. 3 Cr. L. J. 301 : 

6 P. L. R. 581 : 23 P. R. Cr. 1905. 

S. 104 — Prospective fine. 

A prospective fine under cl. 104 of the Code 
is illegal. Emperor v. Miran Bakhsh. 

1 Cr. L. J. 1093 : 
19 P. R. Cr. 1904. 

Ss. 104, 89 — Future daily fine — Failure 

to carry out directions — Proper course. 

An order directing a person, who 1ms creeled 
structure without sanction, to remove the 
structure within a certain time, or in default, to 
pay thereafter a daily fine is improper. If the 
Magistrate’s directions arc not carried out, 
then the proper course is to institute a further 
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prosecution and allow the accused an oppor- 
tunity of defending himself before the further 
fine is imposed. Emperor v. Sitn Earn. 

12 Cr. L. I- 371 : 
11 1. C. 139 : 206 P. L. R. 1911. 

Ss. 167, 168, 173 — JErated loalcrs. 

License for sale of conditions of license — Breach 
of ultra vires conditions. 

A licensee for sale of aerated waters in a Can- 
tonment cannot be convicted of the breach of 
conditions of the license which' are ultra vires. 
The Cantonment Committee has no power to 
select manufacturers as such. Emperor v. 
Prabh Dial. 3 Cr. L. J. 131 : 

6 P. L. R. 655 : 47 P. R. Cr. 1905. 

S. 167 (j) — Article of ‘ perishable nature ’ 

— Brozon sugar. 

Brown sugar is not an ‘ article of food which 
is of a perishable nature ’ within the meaning 
of S. 1G7, cl. (j), and the person selling it with- 
in the Cantonment is not guilty of any offence. 
Mohib AH v. Emperor. 4 Cr. L. J. 374 : 

3 A. L. J. 694 : 26 A. W. N. 303. 

S. 203 — “ Prima facie grounds for 

believing ” — Information forwarded by Medical 
Officer of one Cantonment to another. 

Information forwarded by the Medical Officer 
of one Cantonment to the authorities of 
another, to the effect that a woman is believed 
to have a venereal disease, amounts to “ prima 
facie grounds for believing ” within the mean- 
ing of S. 208. The vague and general wording 
employed in the section seems intended to 
cover all such matters as would justify an exe- 
cutive officer in taking action. Emperor v. 
Phushki. 11 Cr. L. J. 199 : 

4 I. C. 1157 : 3 S. L. R. 184. 

S. 283 — Conviction, for failure to comply 

with notice under S. 83, legality of. 

A penalty for failure to comply, with a notice 
under S. 83 being expressly provided for in 
S, 85, the conviction under S. 283 for such 
failure is illegal. Rai Narain Das v. Emperor. 

1 Cr. L. J. 215 : 
7 O. C. 68. 

S. 283. 

Fine cannot be imposed for breach of condi- 
tions of license. 

11 Cr. L. J. 17. 

Ss. 283, 83, 85 — Notice for general re- 
pairs — Conviction under S. 283 on failure to com- 
ply— Procedure — Validity. 

Where the Cantonment Magistrate, by a 
notice purporting to have been issued in accord- 
ance with S. 83, directed the accused to carry 
out certain general repairs in a house but the 
accused having failed to comply with the notice, 
was convicted under S. 283 : Held, that the 
procedure adopted was not authorised by 
S. 83, and also that the repairs ordered were 
not contemplated by S. 83, and that the notice 
under that section was bad and invalid in law. 
Rai Narain Das v. Emperor. 1 Cr. L. J. 215 : 

7 O. C. 68. 
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Ss. 283, 131 — Recovery of rent by Can- 
tonment authority by applying Criminal Lazo. 

Failing to pay rent for a stall -which the 
accused had rented from the Cantonment 
authority under S. 131 (1), he was served with 
a notice to pay the rental in 18 hours. Failing 
to comply with the notice, he was fined Rs. 5 
and a recurring fine of annas four per day was 
also imposed under S. 283 : Held, that the 
notice to pay rent or stallage was not a notice 
under the Code, and failure to pay such stallage 
or rent, was not a breach of any provision of the 
Code -vvithin the terms of S. 283. Emperor v. 
Maghi Ram. 5 Cr. L. J. 87 : 

15. P. R. Cr. 1906. 

Ss. 92, 107 — Scope of — Occupier, if can 

be made liable. 

The word ‘ whoever ’ in Section 107 cannot 
be confined in its application to the owner 
or lessee merely, but refers also to the occupier 
and an offence against Section 02 may also 
be committed by the occupier or even a 
trespasser. Anandi Parshad v. Emperor. 

55 I. C. 1002 : 2 U. P^ lTr.^Ih^^S : 

124 P. L. R. 1920 : 
A. I. R. 1920 Lah. 203. 

S. 97 — Building in ruinous condition — 

Removal or repairs — Ozvner, whether has choice. 

The option given by Rule 97 of the Cantonment 
Code of deciding, when any building is in a 
ruinous condition or in any way dangerous to the 
occupier, whether the o-wner shall be required to 
remove the same, or be required to cause repairs 
to be made, is an option given to the Canton- 
ment Authority and not to the o-wner of the 
building. Byramji Pudumji v. Emperor. 

20 Cr. L. J. 697 : 
52 I. C. 665 : 21 Bom. L. R. 76 : 
43 Bom. 838 : A. I. R. 1919 Bom. 172. 

Ss. 97, 107-A — Order directing repairs 

to be carried' out, failure to obey — Sentence in 
respect of future default, legality of. 

An order under Rule 107-A of the Can- 
tonment Code inflicting a fine for persistent 
failure to carry out an order under Rule 97 of 
the Code must, in order to be legal, refer , to a 
failure as regards the past. It is illegal to 
convict a person, under this rule, of a failure in 
regard to the future. Byramji PudumH v. 
Emperor. 20 Cr. L. J. 624 : 

52 1. C. 288 : 21 Bom. L. R. 759 : 43 Bom. 836 : 

A. I. R. 1919 Bom. 28. 

S. 103-B — Proceedings under — written 

notice necessary. 

Proceedings under S. 103-B are illegal if 
the accused has not had w'ritten notice as 
required by the section. Gur Din v. Emperor. 

20 Cr. L. J. 384 : 
50 I. C. 992 : 17 A. L. J. 603 : 
A. I. R. 1919 AU. 158. 

S. 103-B, 288 — Bond for appearance 

to anszocr charge. 

A Magistrate is entitled to require a person 
charged with an offence to give a' bond for his 
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attendance and the accused i)crson, whether 
puilty or not, is hound to ol)cy the terms of ttic 
bond and to appear to answer the cliargc. Gur 
J)in V. Emperor. 20 Cr. L. J. 384 : 

SO I. C. 992 : 17 A. L. J. 503 : 

A. I. R. 1919 All. 158. 

S. 231 (2) — " Absence, ” of nine days 

from Cantonment — Offence. 

An absence of nine days from a Cantonment is 
such absence ns is contemplated by S. 231 
(2) of the Code and would render the delinquent 
^ablc to conviction and punishment under the 
^•ction. Ilotehand v. Emperor. 

19 Cr. L. J. 974 ; 

47 I. C. 874 : 12 S. L. R. 40 : 

A. I. R. 1918 Sind 47. 

CANTONMENTS ACT {U OF 1924) 

S. 2 (37) — Space having pates on both 

sides : Held, it was not a street. Momun Singh 
V. Emperor, 36 Cr. L. J. 1475 : 

158 I. C. 858 : 37 P. L. R. 236 : 

8 R. L. 317 : A. I. R. 1935 Lah. 588. 

S. 13 — Jntoxieating drug — Supply — 

Interpretation. 

The word “supi)ly” in S. 13 has a restricted 
meaning. It has the same idea underlying it in 
common with the words preceding it. It 
relates to a transaction between two persons 
dealing at arm’s length and therefore independ- 
r ent of each other for its purposes. Hence, the 
sert-ant of a soldier who buys liquor on his 
master’s behalf and gives it to his master, can- 
not be said to have “supplied” the liquor to his 
master within the meaning of S. 13. Emperor 
V. Shimau. 6 Cr. L. J. 67 : 

9 Bom. L. R. 703 : 1. L. R. 1931 Bom. 523. 

— S. 106 (c) — S. lOG (c), whether ultra 

vires the then Indian Legislature — Even if it had 
related to Provincial and not Central subject, it 
could not be challenged by xnrtuc of S. Si (2), 
Government of India Act, 1919. 

No doubt Ones imposed by Criminal Courts in 
the Province would be properly credited to 
provincial revenues ns receipts accruing in 
respect of the administration of justice, but 
only if not otherwise appropriated by compet- 
ent authority, and cnti^' No. 30 in the list of 
central subjects, contained in Sch. I of Govern- 
ment of India Act of 1010, “Criminal Law, 
including criminal procedure,” clearly includes 
the power to legislate for the destination of 
lines for any criminal offences with respect to 
which it was competent for the Indian Legisla- 
ture to legislate. The Devolution Rules of 1020, 
in making Criminal Law a central subject, gave 
the then Indian Legislature power not only to 
create criminal offences but also to provide for 
the destination of fines imposed in respect of 
such offences. Thus the Indian Legislature 
had power under the De%'olution Rules to legis- 
late \eith respect to Cantonments and with 
respect to Criminal I^w and the latter jwwcr 
im'liidcd a power to legislate with respect to 
the destination of fines Imposed for breaches of 
the Criminal l.nw. The Indian Legislature had, 
therefore, power to enact S. 100 of the Canton- 
ments .\ct, 1{>21. S. 100 was not, therefore. 


CANTONMENTS ACT (11 OF 1924) 

tiflrn nVf.'! the then Legislature. Even if S. 100 
of the Cantonments Act, 1024, had related to a 
provincial and not a central stibjcct. the Act 
once passed could not be successfully challenged 
in any Court of law by virtue of S. 84 (2), of 
Government of India Act of 1019. Accordingly, 
it was a law in force in British India immedia- 
tely before the commencement of Part III 'of 
the Constitution Act of lOO.!, and by reason of 
S. 292 of that Act it continued in force in 
British India until altered or repealed or 
amended by a competent Legislature or other 
competent atithority. United Provinces v. 
Govcrnor-Gcncral-in-Council. 

40 Cr. L. J. 403 (F. C.) : 
180 I. C. 863 : 11 R. F. C. 44 (2) ; 
S B. R. 554 : 1939 O. L. R. 246 : 
1939 M. W. N. 750 : 1939 2 M. L. J. 1 Sup. : 

50 L. W. 209 : 1939 F. C. R. 124 : 
1939 Kar. (F. C.) : 98 (F. C.) : 
A. I. R. 1939 (F. C.) 58. 

S. 118. 

A verandah of a private house accessible to a 
public street is not a public place. Jagne v. 
Emperor. 33 Cr. L. J. 345 : 

136 I. C. 720 : 33 P. L. R. 448: 
I. R. 1932 Lah. 256 : A. 1. R. 1931 Lah. 576. 

S. 118 (1) (a) (iii ) — Ingredients of 

offence. 

The giving of offence by exposure of one’s 
person is not a nccessarj' ingredient of the 
offence under S. 118 (1) (n) (ttf). The offence 
is complete if the exposure is wilful or indecent 
and in a public place. Bahri v. Emperor. 

27 Cr. L. J. 107 : 
91 1. C. 539 : A. I. R. 1926 All. 263. 

Ss. 118 (1) (c) — ^Takht posh, whether 

included, 

A lahht posh or wooden moveable platform is 
not “earth or material of any description or 
any offensive matter or rubbish” within the 
meaning of cl. (c) of S. 118 (1). Sri Earn v. 
Emperor. 28 Cr. L. J. 683 : 

103 I. C. 411 : 9 A. I. Cr. R. 24 : 
A. 1. R. 1927 Lah. 647. 

S. 141 (1). 

Offences under S. 141 (1) read with S. 2G8, 
Cantonments Act, and offences under S. 141 
(2), Cantonments Act, arc not specified in 
Sell. IV of the Act, and, therefore, no Court 
can proceed with the trial of any of these 
offences except on the complaint of or upon 
information received from the Cantonment 
Authority concerned or a person authorised 
bv such authority. Lachman Prasad v. Emperor. 

36 Cr. L. J. 1493 : 
158 I. C. 1010 : 8 R. A. 359 : 
A. I. R. 1935 All. 905. 

S. 184. 

S. 18-f provides no penally for a continuing 
failure or contravention, although such a 
penally is provided in S. 208. Gokul Chand 
Roy V. Emperor. 35 Cr. L. J. 666 : 

148 I. C. 420 : no. W. N. 156 : 
6 R. O. 396 : A. I. R. 1934 Oudh 29. 

S. 184 (b). 

S. 184 (6) docs not provide a punishment for 
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mere non-eompliance with a direction made 
under Sub-s. (1) of S. 181. Gokul Chand Jtoy 
V. EmvcTor. 35 Cr. L. J. 666 : 

148 1. C. 420 : 11 O. W. N. 156 : 
6 R. O. 396 : A. I. R. 1934 Oudh 29. 

S. 185. 

Building erected without notice before Act 
of 1924 — Notice for demolition after Act — 
Offender can be prosecuted under Act, 1924, 
for disobedience. Parma Nand v. Empetor. 

33 Cr. L. J. 336 : 
136 1. C. 713 : 33 P. L. R. 380 : 

I. R. 1932 Lah. 249 : 
A. I. R. 1932 Lah. 370. 

S. 185. 

Under Act of 1924 notice need not be given 
within reasonable time. Parma Nand v. 
Emperor. 33 Cr. L. J. 336 : 

136 I. C. 713 : 33 P. L. R. 380 : 

I. R. 1932 Lah. 249 : 
A. I. R. 1932 Lah. 370. 

S. 187. 

Illegal notice — Compliance, is not necessary 
— Qualified sanction to proceed with construc- 
tion — Subsequent notice to demolish ‘un- 
authorised construction’ — Non-compliance — 
Prosecution is not proper — Dispute between 
parties, is of civil nature. Canlonmcnl Board, 
Agra V. Kashi Ram. 34 Cr. L. J. 1191 : 

146 I. C. 2 : 6 R. A. 261 : 
A. I. R. 1933 All. 486. 

S. 187. 

Olhcer ordinarily authorized to communicate 
sanction, WTiting to applicant and conveying 
sanction — Applicant is entitled to act on it. 
Gopi Chand v. Emperor. 35 Cr. L. J. 700 : 

155 I. C. 273 : 35 P. L. R. 414 : 7 R. L. 682 : 

A. I. R. 1934 Lah. 570. 

Ss. 210, 213, 216 — ‘Batcher', definition 

of — Importation of meat in excess of that required 
for personal use and distribution — Presumption — 
Absenee of license, effect of — Conviction. 

The term ‘butcher’ includes not only a man 
who kills animals for human consumption, 
but also a man who deals in meat. If a 
person who is by trade a butcher imports 
meat in large quantities far more than could 
be required' for his personal use, and dis- 
tributes it, it may be presumed that he 
carries on the trade of a butcher and im- 
ports meat for sale and has sold it and in 
the absence of evidence to rebut the pre- 
sumption, he may be convicted under Ss. 213 
and 210 if he does so without a license. 
Mahomeddin v. Emperor. 30 Cr. L. J. 906 : 

118 I. C. 223 : 1. R. 1929 Sind 191 : 

A. I. R. 1929 Sind 150. 

Ss. 210 (g), 213 — Notice qnohibiling 

person from selling fruit~On representation he 
allowed to continue business — He applying for 
license but not paying prescribed fee — No issue 
of license— Summary trial and conviction— 
Procedure, legality of. 

The Cantonment Authority served a notice 
upon certain person prohibiting him from 
selling fruit in his shop in Cantonment area, 
ljut on representation he w’as allowed to 
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continue his business. IVbcthcr the Canton- 
ment Authority required him then to take' 
out a license or not, was not clear but he 
subsequently applied to the Cantonment 
Authority for a license. The person did not 
pay the prescribed fee for the license and 
Ihercforc no license was issued to him. He 
was tried summarily and convicted under 
Ss. 210 (g) and 213 ; Held, that the parson 
could not take advantage of S. 210 (3) owing 
to his own conduct in applying for a license 
and not taking it out subsequently and his 
conviction' could not be interfered with in' 
revision : Held, also that this was not a 
case which should have been tried summarily 
by the Magistrate as the question of com- 
pensation might have arisen under certain 
contingencies and it would have been difli- 
cjilt to ascertain it without sufTicicnt record. 
Noth Ram v. Executive Officer, Canlonmcnl 
Board, Multan Cantonment. 39 Cr. L. J. 653 : 

175 I. C. 544 : 10 R. L. 742 ; 
A. I. R. 1938 Lah. 427. 

S. 236 (1). 

Person importuning need not importune com- 
mission of sexual immorality with himself. 
Narain v. Emveror. 37 Cr. L. J. 372 : 

‘ 160 I. C. 884 ; 1936 A. L. J. 193 ; 
8 R. A. 670 (2) : A, I. R. 1936 All. 129. 

S. 236 (1), (2). 

Regimental Provost Sergeant sending com- 
plaint under S. 236 to Sub-Inspector — Latter 
forwarding original to Magistrate — Sergeant 
member of Military Police and autliorised to 
make complaint under S. 236 — Complaint held 
proper. Narain v. Emperor. 37 Cr. L. J. 372 : 

160 I. C. 884 : 1936 A. L. ]. 193 : 
8 R. A. 670 (2) : A. I. R. 1936 All. 129. 

S. 236 (2). 

A person can be legally convicted under 
S. 236 only when tlie prosecution is institut- 
ed strictly in accordance with the provisions 
of S. 230,‘Sub-s. (2). Abdxd Karim v. Emperor. 

35 Cr. L. J. 609 : 
147 I. C. 1200 : 35 P. L. R. 284 : 

6 R. L. 499 : A. I. R. 1933 Lah. 590. 

S. 247. 

Four hours’ notice is not necessary for entry 
with implied consent. Kalian Khan v. Emperor. 

36 Cr. L. J. 356 : 
153 I. C. 469 : 1935 A. L. J. 175 : 

7 R. A. 505 : A. I. R. 1935 All. 160. 

S. 266. 

There was upon the record a letter pur- 
porting to be signed by the Executive Officer 
of the Cantonment. It was not proved that 
it was signed by the Cantonment Authority 
nor that the officer was authosised by the 
Cantonment Authority : Held, that S. 266 
was not complied with and , the proceedings 
held on that letter and orders were invalid. 
Lachhman Prasad v. Emperor. 

36 Cr. L. J. 1493 : 
158 I. C. 1010 : 8 R. A. 359 : 
A. I. R. 1935 All. 905. 
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S. 266— OJfntcc wider Ihc Act — Prosecu- 
tion— Procedure. 

T’ndcr S. 20G no Court can proceed to the trial 
of any oITcnce under the Cantonments Act 
unless moved bj' the persons mentioned therein; 
and if such persons initiate the proceedings as 
provided in tlic section, the Cotirt mnsl follow 
the procedure laid down in the Cr. P. C. 
Surajdeen r'. Emperor. 29 Cr. L- J. 591 : 

109 I. C. 607 : 10 A. I. Cr. R. 365. 

S. 268 — Valid notice, tclial js. 

conviction cannot be sustained for dis- 
obedience of a notice issued by the ISxceu- 
tive Oniccr of a Cantonment when tl»e notice 
was not issued by or with the apjiroval of 
the Cantonment Authority. Subsequent con- 
firmation !)}• the Hoard is of no avail. 
Muhammad Ali Khan v. Emperor. 

35 Cr. L. J. 612 : 
148 I. C. 56 : 6 R. L. 501 : 
A. I. R. 1933 Lab. 545 (1). 

-S. 268. 

Ramboo being an inflammable wood, a per- 
.son selling bamboos, bailies, takhats and karics 
within the Cantonment without license is 
guiltv under S. 2G8. Sri Jiam v. Emperor. 

36 Cr. L. J. 261 (2) : 
153 I. C. 131 (2) ; L. R. 16 AIL 20 (1) Cr. : 
7 R. A. 447 : A. I. R. 1934 All. 987 (1), 

L s. 268. 

It is not proper to substitute a conviction 
under S. 208 for one under S, 184 (b). Gokttl 
Chand Hoy v. Empewr, 35 Cr. L. J. 666 : 

148 I. C. 420 : 11 O. W. N. 156 : 
6 R. O. 396 : A. I. R. 1934 Oudh 29. 

S, 271. 

IVhcre wlint was built had been completed 
more than six months before the date of 
complaint, trial for an offence under S. 271, 
is not proper. Gokul Chand Itoy v. Emperor. 

35 Cr. L. J. 666 : 
148 I. C. 420 : 11 O. W. N. 156 ; 6 R. O. 396 : 

A. I. R. 1934 Oudh 29. 

S. 236 — Prostitution, loitering for — 

Male, conviction of. 

Ajnalc can be convicted of an offence of loitcr- 
ing.for purpose of prostitution under S. 23C (1) 
t'.mncTor v. Maridas Lazar. 27 Cr. L. J. 555 : 

■ 93 I. C. 1051 : 28 Bom. L. R. 298 : 

A. I. R. 1926 Bom. 227. 

CAPITAL CASE. 

— Evidcncc.in, nature of. 

To suggest that in capital c.ascs stronger evi- 
dence or a higher degree of certainly is required 
tluin in other criminal c.'i-scs is wrong. .Super- 
intendent and Legal Eancmbranccr of Legal 
.■Ifjairs, Briigof, v. Lnti'f .Ifofiou Siugha Itoy. 

22 Cr. L. J. 562 : 
62 I, C. 578 : 25 C. W. N. 788 : 
A. I. R. 1921 Cal. 111. 

CASE-LAW. 

See Practice — Precedent. 


■ CATTLE TRESPASS ACT<(I OF 1871). 

' S. 10 — Cattle leaving land trespassed — 

Right of seizure. 

Obiter — IVhcre notice of trespass by thc~cntllc 
is t.nken at once, the mere fact that the cattle 
had left the land before they could be ,sic7.cd 
does not deprive the owner of the land 'of .the 
right of seizure conferred __upon him by S. 10. 
Waryami v. Emperor. 30 Cr.'L. 'j. 627 

116 I. C. 463 : 1. R. 1929 Lah. 527 ; 

A. I. R. 1928 Lah. 692. 
S. IQ— Damage, grazing. 

Grazing is sufficient within the meaning of 
S. 10. Eerappa y. Thippiah. 9 Cr. L. J. 519 : 

13 M. C. C. R. 40. 

S. 10 — Right to seize cattle, extent of. 

Tlic right to seize c.attle under S. 10 subsists 
only wliile the cattle arc on the land and does 
not continue even after they have left the land 
trespassed upon, and the owner of the land has 
no riglit to go to the owner of the cattle and 
demand t!ie delivery of the cattle in order that 
he may lake them to the cattle pound. 
Rhagwantrao v. Champat Rao. 

25Cr.L.J. 1004: 
81 1. C. 716 ! A. I. R. 1925 Nag. 50. 

S. 10— Right of seizure — extent. 

Right of seizure extends to chasing cattle even 
outside field trespassed before they have 
definitely made their escape from the spot. 
Jagannaih Singh v. Emperor. 36 Cr. L. J. 361 : 
153 I. C. 427 : 31 N. L. R. 139 : 7 R. N. 133 : 

A. I. R. 1934 Nag. 258. 

S. 10 — Seizure of eattlc for coercing 

owner to pay rent for grazing, whether offence — 
Theft. 

Tcunon, ,T. — A lessee of grazing land is entitled, 
under S. 10 to impound cattle whose owners, 
while obstinately refusing to come to any 
arrangement with the lessee or to pay tiic cus- 
tomarj’ ornnj* fee, insist on grazing their cattle 
on the lessee’s pasture. The fact that the 
lessee may hope that in order to prevent the 
impounding, the owners will make a payment, 
docs not make the Ic.ssec’s conduct unlawful 
nor converts tlic .seizure of the cattle into an 
attempt at distraint. Per IJuda, ,1. — Such 
■seizure by the lessee without any intention to 
take the cattle to a pound for the purpose of 
coercing the owncr.s of the cattle to pay tile 
arrears of rent for gr.azing is clearly illegal and 
amounts to an atlcmpl of theft, which the 
owners arc entitled to resist by use of force, 
irazurft/f V. Rahimuddi, 18 Cr. L. J. 849 : 

41 1. C. 817 : A. I. R. 1918 Cal. 701. 

S. 10 — Trespass — Watchman seizing cattle 

— legality of. 

Under S. 10 a watchman witching crops on 
the land on behalf of the cultivator or occupier 
is entitled to .seize cattle trespassing on the 
land under his charge, when he is given general 
instructions to seize them while so trcspas-,ing. 
I'll re : Subbaraya Pitlai. 16 Cr. L. J. 772 : 

31 L C. 372 : A. I. R. 1916 Mad. 786. 

S. 11. 

Straying cattle may be seized and impounded 
before damage is caused— Person responsible 
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for their staying can also be convicted. Ahmad 
Usman v. Emperor. 35 Cr. L. J. 830 : 

148 1. C. 982 : 28 S. L. R. 73 : 6 R. S. 212 : 

A. I. R. 1934 Sind 34 ; 

■ S. 10 — Who may seize. 

l^liere an indigo factory supplies to tlie raiyats 
the seed and pays for the labour of sowing in- 
digo on the land of the raiyats, but no ad%'ance 
in cash is proved to have been made bj' the 
factory, the factory may have an interest in the 
crops grown but it has not an interest which 
comes within S. 10 and a seizure of the bufTaloes 
of the raiyats damaging the crops bj' a peon of 
the factory is not a seizure by any person 
authorised to make it. Earn Karan Thakur v. 
Emperor. 2 Cr. L. J. 345 : 

9 C. W. N. 624. 

Ss. 10, 24 — Ocenpier, rohether entitled 

to seize cattle trespassing on his land — Claim by 
owners of cattle to ownership of land, effect of. 

A person who is in exclusive possession of a 
plot of land is an occupier tiiercof within the 
purview of S.IO, and as such, is entitled to .seize, 
or cause to be seized, any cattle tre.spassing on 
the land in his possession. The fact that the 
owners of the cattle claim to be owners of the 
land as well does not affect his right, and if 
they resist the removal of the cattle they make 
themselves liable to a conviction under S. 24. 
Emperor v. Saudagar. 17 Cr. L. J. 63 : 

32 I. C. 655 : 3 P. R. 1916 Cr. : 
A. I. R. 1916 Lah. 281. 


S. 20 — Criminal Procedure Code, Ss. 4 

(6), 29~Offencc under S. 20— Jurisdiction of 
Magistrate— Special authorisation, xohethcr 
necessary. 


The inclusion in S. 4 (o) of the Criminal Pro- 
cedure Code in the definition of an offence of an 
"act in respect of which a complaint may be 
made under S, 20 of the Cattle' Trespass Act” 
renders it unneeessary for a Magistrate who is 
generally empowered under the Criminal Pro- 
cedure Code to receive complaints of offences, 
to be specially authorised by the District 
Magistrate to receive complaints under that 
section of the Cattle Trespass Act. Dccna- 
dayulu Naidu v. Itatixa Padayachi. 

28 Cr. L. J. 301 : 

100 I. C. 381 : 52 M. L. J. 251 : 

25 L. W. 282 ; 1927 M. W. N. 167 • 
50 Mad. 841 : A. I. R. 1927 Mad. 396. 


S. 20— Joinder of charge under S. 20 

and S. 504, Penal Code, legality of— ‘Same 
transaction.' 


A joinder of charges for offences under S. 20 
the Cattle Trespass Act and S. 504 of the Pen 
Code is not illegal, where the acts constitutii 
the offences formed part of the same transa 
tion. Deenadayulu Naidu v, Ratna Padayachi 

28Cr. L.J.30] 
1001. C. 381:52 M. L.J. 251 
25 L. W. 282 : 1927 M. W. N. 16' 
50 Mad. 841 : A. I. R. 1927 Mad. 39 


• 20 Jurisdiction — Illegal seizure 

cattle— yOffence"~Power of District or special 
authorized Magistrate to transfer such case Sn 
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ordinate Magistrate, power of, to try — Criminal 
Procedure Code, Ss. 4 (o), 192, 

The illegal seizure or detention of cattle, 
referred to in S. 20, is an “offence” under S. 4 
(o) of the Cr, P. C, and is, by virtue of the last 
clause of Sch, II thereof, triable by any Magis- 
trate ; and though, under S. 20 of the Cattle 
Trespass Act, a complaint of such illegal seizure 
or detention must be entertained by a District 
lilagistrate or one specially anthorized as re- 
quired by the section, such Magistrate has 
power, under S. 102, to transfer such casesj 
after taking cognizance, to any Suborninate 
Magistrate for trial. Budlian Mahto v, Jssur 
Singh, 6 Cr. L. J. 363 : 

I L. R. 34 Cal. 926. 

S. 20 — Refund of complaint and process 

fees — Complaints of illegal seizure of cattle — 
Court Fees Act, 1S70, S. 31. 

Tlie direction contained in S. 31, Court Fees 
Act, for the refund of complaint and proeess- 
fccs in case of conviction applies to complaints 
made under S. 20, Cattle Trespass Act, of the 
illegal seizure or detention of cattle. Emperor 
V. Tha Nyo. 6 Cr. L. J. 122 : 

4 L. B. R. 11. 

S. 20 — Agent personally acquainted, 

what is. 

The e-xpression ‘agent personally acquainted’ 
in S. 20, may mean an agent or servant who 
could be said to have acted as an agent, such as^ 
a kamdar, who, if not present at the time of the 
seizure, had received information of it shortly 
after the event and was in a position to verify 
the information given to him. Hamirmal v. 
Vinayakrao. 32 Cr. L. J. 896 : 

132 I. C. 457 : 27 N. L. R. 167 : 

I. R. 1931 Nag. 105 : 

A. I. R. 1931 Nag. 98. 

S. 20 — Time bar. 

Wlierc the occurrence is alleged to have taken 
place on September 29, 1933, but the complaint 
is not filed till October 10, 1933, the complaint 
is barred by time under S. 20. Hemodhar 
Sarmali v. Anandiram Saikia. 

36 Cr. L. 7. 495 : 

154 I. C. 197 : 38 C. W. N. 1072 : 

7 R. C. 440 (1) : A. I. R. 1935 Cal. 116 (1). 

S. 21 — Complaint by Agent — Agent’s 

knoivlcdgc. 

In order to entitle an agent to file a complaint 
of the illegal seizure of cattle under the Cattle 
Trespass Act, it is not necessary that the agent 
must know all about the matter from what he 
has seen himself and not from what he has been 
told by others. Tukaram v. Ganpat. 

26 Cr. L. T. 327 : 

84 I. C. 551 : A. I. R. 1923 Nag. 156. 
S. 21 — Illegal seizure of cattle — Com- 
plaint by grazier-, validity of. 

The grazier entrusted with the charge of cattle 
during the period the cattle are with him for 
the purpose of grazing must be presumed to be 
an agent of . the owner of the cattle during the 
time they are in his charge and comes, there- 
fore, under the category of an agent personally 
acquainted with the circumstances mentioned 
in S. 21 and is entitled to file a complaint 
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under tli:il .section for ille^nl seizure of tlic 
entile in liis ehnrge. Marwhar v. Jiamdularn/. 

30 Cr. L. J. 633 : 
116 I. C. 224 : 1. R. 1929 Nag. 36 : 

A. I. R. 1929 Nag. 152. 

S. 20 — Illegal srizuTf nj entile — Cotn- 

plainl filed on llllt daij — 10th day Sunday — Com- 
plaint tchelher barred. 

Tlie principle underlying S. 10 of tlic General 
Clausc.s Act aiiplies to complaints under S. 20 
of the Cattle Trc.s]>ass Act, even though the 
section uill not cover in terms an Act like the j 
Cattle Trespass Act. A complaint filed on the 
11th day from the date of seizure will not be 
barred by limitation if the 10th d.ay was a 
Sunday. Mahndeo Ganpali Palil v. Nabha \ 
Vishxcanath. 30 Cr. L. J. 125 : 

113 I. C. 285 : 1. R. 1929 Nag. 32 : 

A. I. R. 1929 Nag. 96. 
S. 21 — Complaint by agent — Compensa- 
tion under S. 22 to oxvncr, legality. 

Wicrc the eomplaint is lodged by an agent 
under S. 21 of the Act, the Magistrate can 
award reasonable compensation which will be 
paid to the owner of the cattle and not to the 
agent who filed the complaint. Manohar v. 
Uamdulnrey. 30 Cr. L. J. 633 : 

116 I. C. 224 : 1. R. 1929 Nag. 36 : 

A. I. R. 1929 Nag. 152. 

S. 22 — .-Uenrding of compensation, con- 
sideration. 

In awarding compensation under S, ,22, fees 
paid by the complainant to his Counsel in pro- 
secuting the application should not ba consider- 
ed. Kotahonda I'cnkate.sulu Naidti v. Golla 
Chittappa. 39 Cr. L. J. 956 (a) : 

177 I. C. 896 (1) : 48 L. W. 214 : 
1938 M. W. N. 831 : 1938, 2 M. L. J. 285 ; 
11 R. M. 390 : A. I. R. 1938 Mad. 820. 

S. 22 — C. r. Land Itcvcnuc Act, S. ISS 

(2) (b) — IVrongfully impounding cattle — Licensing 
cattle to graze — r.:unbardar, discretion of — Consent 
of co-sharer, xchethcr necessary. 


CATTLE TRESPASS ACT (I OF 1871) 

siblc for detention being Forest Officer — Incident 
having nothing to do xeith forest. 
tVhcrc the seizure and detention of the cattle 
belonging to the complainant were wrongful and 
illegal, it makes no difference to the jurisdiction 
of the Magistrsitc to grant compensation under 
S. 22, if the person who is responsible for the 
WTongful or illegal detention happens to be a 
Forest Officer who claims to net under colour of 
the Forest Act, if ns a matter of fact, the seizure 
and detention had nothing to do with any forest. 
Kotakonda Fenkatesulu Naidu v. Golla Chittappa. 

39 Cr. L. J. 956 {a) : 
177 I. C. 896 (1) : 48 L. W. 214 . 
1938 M. W. N. 831 : 1938, 2 M. L. J. 285 : 
11 R. M. 390 : A. I. R. 1938 Mad. 820. 

S. 22 — Compensation not claimed — 

Magistrate, jurisdiction of, to grant. 

Where compensation is not claimed in the 
petition of complaint, the Magistrate is not 
justified in awarding compensation under S. 22. 
Pat Baijnath Saha v. Emperor. 

24 Cr. L. J. 311 : 
72 I. C. 71 : 1923 Pat. 96 : 
4 P. L. T. 231 : 1 P. L. R. 34 Cr. : 

A. I. R. 1923 Pat. 292. 

S. 22 — Compensation, xchen can be axcard- 

cd — Sentence of imprisonment in default of pay- 
ment of compensation. 

Under S. 22, compensation is to be awarded, 
but no compensation can be awarded for lo.ss 
caused by the seizure of cattle unless the com- 
plainant makes the specific claim for it. The 
Magistrate is not comi)etcnt to j)ass a sentence 
of imprisonment under S, 22 in default of 
pavmcnt of the compensation. Baijoo v. Emperor. 

40 Cr. L. J. 141 : 
178 I. C. 722 : 1938 O. W. N. 1130 : 
1938 O. L. R. 512 : 11 R. O. 125 : 
14 Luck 325 : A. 1. R. 1939 Oudh 37. 

S. 22 — Compensation, xchen no specific 

claim made. 


Under S. 18S (2) (6) of the C. P. Land Revenue | 
Act, the lambardar is entrusted with the maiiagc- 
nient of the village including the gnizing lands 
and should be allowed discretion in petty matters 
such as licensing cattle to graze in the vilbge 
grazing lands with the consent of every indivi- 
dual co-sharcr. Therefore, when a j)crson dcUiins 
cattle licensed to graze by the lambardar, he is 
guilty of wrongfully impounding cattle under the 
tbttle Tre.spass Act, even though the license 
was given by the lambardar without the consent 
of all the co-sharers in the village. Parasram j 
V. Kanhat/a. 26 Cr. L. J. 382 : j 

84 I. C. 862 : 6 N. L. J. 193 : ’ 
A. I. R. 1923 Nag. 336. j 

S. 22~Comprnsntion, granting of, xeith- ' 

out bring claimed in complaint. 


No compensation can be awarded under S. 22 
for I0.S.S caused by seizure of cuittlc unlc.ss the 
complainant makes a specific claim about it. 
liamdnlarcy v. Manohar. 31 Cr. L. J. 278 : 

121 I. C. 665 : 26 N. L. R. 158 : 
A. I. R. 1930 Nag. 149. 

S. 22 — Illegal seizure — Duty of Court. 

If the Court is of opinion that the seizure was 
illegal and that loss has been caused to the com- 
plainant thereby, it is its duty to .award com- 
pensation for such loss to the complainant. 
Bhujharat v. Emperor. 37 Cr. L. J. 29 : 

159 1. C. 154 : 1935 A- L. J. 1113 : 
1935 A. L. R. 1075 : 8 R. A. 395 (1) : 

A. I. R. 1935 All. 925. 


It is ctimpetent to a Magistrate to award coni- , S. 22 — Illegal seizure of cattle — Compen- 

pensation under S. 22 even vhcrc it has not ] sation. 

becnclaimed in the complaint. ludamhiiChetli Acctiscd, servants of a .Municii)ality. seized 
v. Pentmal hapindan. 29 Cr. L. J. 325 : , .;n<t imimunded cattle belonging to the com- 

lOS I. C. £0 : A. 1. R. 1928 Mad. 360. , plainant which had not done any tlamagc to 

S. 22 — Compensation — ///ego/ .sri'znrr ond ‘ .Munici]>al trees: //rW, that the seizure was 

detention — Order of compensation— Pcr.son respon- illegal and unjustified and that the accused 
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were liable to pay compensation under Section 
22. Satola v. Emperor. 19 Cr. L. J. 368 ; 

44 I. C. 592 : 16 A. L. J. 148 : 
A. I. R. 1918 All. 267. 

S. 22. 

Order for compensation under S. 22, is a con- 
viction within the meaning of Cr. P. C. 
Emperor v. Mi Host Ma. 6. Cr. L. J. 121 : 

4 L. B. R. 10. 

S. 22 — Compensation — Pleader’s fee. 

S. 22 is not wide enough to enable a Magistrate 
to award Pleader’s fees to a successful complain- 
ant especially when the cattle had been releas- 
ed long before the complainant engaged a 
Pleader. Pattella liagadii v. Poondla Lakshmi- 
narappa Reddip 34. Cr. L. J. 676 (1) : 

144 I. C. 154 (1) : 37 L. W. 736 : 
1933 M. W. N. 549 : 65 M. L. J. 24 : 

I. R. 1933 Mad. 38 (1) : 
A. I. R. 1933 Mad. 502 : 

S. 22 — Sentence in default of payment of 

compensation. 

A Magistrate is not competent to pass a sen- 
tence of imprisonment under S. 22 in default 
of payment of compensation. Ramdularcy v. 
Manohar. 

31 Cr. L. J. 278 : 
121 I, C. 665 : 26 N. L. R. 158 : 

A. I. R. 1930 Nag. 149. 

S. 22, 20— U. P. Village Panchayal Act 

(VI of 1920), S. 17 — Jurisdiction o/Panchas to 
entertain complaint under S. 22 — Stick complaint 
filed zoithin 10 days as required by S. 20 — Case 
sent do proper Court — Limitation expiring — 
Court, if can entertain it — Defect, if curable. 

Under S. 17 of the U. P. Village Panchayat 
Act, 1920, the Court of the Panchas have no 
jurisdiction to entertain the complaint under 
S. 22, though in the complaint Ss. 323 and 504, 
Penal Code, are casually mentioned. Where 
therefore, the complaint is made to the Panchas 
within ten days as required by S. 20, but is 
subsequently transferred to the proper Court 
by which time the limitation has already ex- 
pired, the complaint is out of time and cannot 
be entertained. S. 537, Cr. P. C. does not 
cure the defect. Mehdi Hussain v. Emperor. 

39 Cr. L. J. 827 : 
175 I. C. 662 : 1938 C. W. N. 596 : 
1938 O. L. R. 303 : 11 R. O. 2 : 
A. I. R. 1938 Oudh 183 : 

Penal Code, S. 23, Seizure and detention 

af cattle doing damage, whether offence — '‘Wrottg- 
ful loss,” meaning of. 

When an animal is found doing damage to a 
person’s field, it is no offence for that person 
to seize and detain it for less than twenty-four 
hours, instead of taking it to a cattle-pound 
and to restore it to the owner on receipt of 
compensation which does not exceed the amount 
‘ the owner would have to pay if the animal had 
been impounded, as such detention, being 
authorised by the Cattle Trespass Act, would 
not amount to causing “wrongful loss” to the 
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owner, within the meaning of S. 23 of the 
Penal Code. Ramratan v. Emperor. 

23 Cr. L. J. 511 : 
68 I. C. 47. 

S. 24 — Cattle pound — Illegal seizure 0 ^ 

cattle — Rescue — O ffence. 

Before a conviction under S. 24 can be sustain- 
ed, it is necessary to prove that the cattle which 
had been rescued for the cattle pound was 
liable to be seized under the Act. Babu v. 
Emperor. 27 Cr. L. J. 313 : 

92 I. C. 697: 24 A. L. J. 280: L. R. 7 All. 40 Cr. 

A. I. R. 1926 All. 276. 

S. 24 — Charge only under S. 379, Penal 

Code — Conviction under S. 24, legality. 

Where a charge under S. 379, Penal Code, is 
framed and the attention of the accused is 
directed only to the defence of the charge 
framed against him, he cannot be convicted for 
an offence under S. 2-t of the Cattle Trespass 
Act without framing a charge under that 
section as well and without giving him an 
opportunity to produce evidence in rebuttal 
thereof. Pat Bhow Analhi Singh v. Emperor. 

19 Cr. L- J. 202 : 
43 I. C. 618 : 4 P. L. W. 40 ; 
A. I. R. 1918 Pat. 628. 

S. 24 — Conviction under — Damage, proof 

of, tf necessary. 

In order to maintain a conviction under S. 24, 
it must be proved that damage was caused to 
the complainant. Pat Dassi Goala v. Sardar 
Mahton. 21 Cr. L. J. 640 : 

57 I. C. 464 : 1. P. L. T. 176 : 
A. I. R. 1920 Pat. 832. 

S. 24 — Conviction under — Essentials, 

A clear finding of damage done by the tres- 
passing cattle is essential to a conviction under 
S. 24. Cliokat Ahir v. Suraj Singh. 

41 Cr. L. J. 257 : 
186 I. C. 182 : 6 B. R. 301 : 21 P. L. T. 627 : 

12 R. P.474: A. I. R. 1940 Pat. 299. 
S. 24 — Conviction under, essentials. 

For a conviction under S. 24 of the Cattle 
Trespass Act, there must be a finding as to tres- 
pass or damage as contemplated by S. 40. Pat 
Sukhnaodan Rai v. Emperor. 

19 Cr. L. J. 157 : 

43 I. C. 445 : A. I. R. 1918 Pat. 649. 

S. 24 — Penal Code, S. 379 — Rescuing 

cattle from pound — Evidence — Trespass and 
damage. 

For a conviction under S. 24 it is not enough 
that the accused removed the cattle from the 
pound, the prosecution must further prove, and 
there must be a finding of the Court, that the 
cattle were seized while they were trespassing 
upon and doing damage to the field of the ‘ 
OAvner and had then been put in the pound. 
Bhozo Analhi Singh v. Emperor. 

19 Cr. L. J. 202 : 
43 I. C. 618 : 4 P. L. W. 40 : 
A. I. R. 1918 Pat. 628. 

S. 24 — Railzoays Act, S. 125 (2) — Ozoner 

driving cattle across Railway line — No damage 
done — Resistance to illegal seizure — Offence. 
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\^^lcrc■thc accused drove some cattle across a 
Railway line at a place which was not a level 
crossing and where there was no fence, and on 
being slopped by the Railway employees, 
forcibly opposed the seizure and they were 
charged under S. 24, Cattle Trespass .Act, and 
S. 12:'; (2) of the Railways Act, though there 
was [no^cvidcncc to prove that the cattle had 
done any damage. Held, (1) that the cattle were 
not liable to be seized under S. 11 and'as the 
• seizure was illegal, the accused, in forcibly 
-^ opposing the seizure, did not commit'[any 
offence under S. 21 ; (2) that the accused 

could not be convicted under S. 125 ( 2 ) of the 
Railways .Act. Emperor v. Madho 

31 Cr. L. J- 1015 : 
126 I. C. 497 : 7 0. W. N. 461 : 
A. I. R. 1930 Oudh 250. 

S. 24 — Hcsamig cattle — Driving cattle 

aicatj by shouts and cries — Force or violence, whe- 
ther necessary. 

Driving cattle away by shouts and cries consti- 
tutes “rescuing” them within the meaning of 
S. 24. The word “rescue” docs not necessarily 
imply the use of force or violence. Inducing an 
animal to move may even amount to using 
force. In re ; Kanma Koudiah. 

24 Cr. L. J. 456 : 
72 I. C. 616 : 17 L. W. 546 : 32 M. L. T. 365 : 
1923 M. W. N. 437 : A. I. R. 1923 Mad. 608. 

'r CENTRAL PROVINCES BORSTAL ACT 
(IX OF 1928). 

S. 5 — Further detention in Borstal Insti- 
tute in default of payment of fine — Legality. 

S. 5 authorises detention in lieu of transporta- 
tion or imprisonment. There is no provision, 
however, for further detention in default of 
payment of fine, and such an order is illegal. 
It is inexpedient to impose a fine when there is 
no hope of realisation. Emperor v. Fauna Lai. 

39 Cr. L. J. 427 (a) : 
173 I. C. 899 : 10 Nag. 334 (1) : 
i 1938 N. L. J. 8 : A. I. R. 1938 Nag. 131. 

CENTRAL PROVINCES COURTS ACT 
(U OF 1904). 

S. 8 — District Magistrate acting under 

Arms Act if Criminal Court. 

When receiving a])plicalions for licences under 

f thc Arms Act, a District Magistrate is not act- 
ing as a Criminal Court but as an executive 
, olliccr. Consequently he is not empowered to 
fine under Sub-S. (.il, S. 8, a person who WTites 
such an application for hire as though that 
j)crson had contravened a rule made under 
chuisc (n) of ?!ub-!3. (1). Such rules apply only 
where the act complained of is done in a Court 
subordinate to the Cotirt of the .Tudieinl Com- 
mi'.sloner or in the latter Court itself. Suraj 
Prasad v. Emperor. 8 Cr. L. J. 347 : 

4 N. L. R. 134. 

CENTRAL PROVINCES CRIMINAL 
CIRCULAR No. 1828. 

Para. 6 — Meaning of — Second Class 

Magistrate, competency of, to try adolcsent 
a cat red. 


C. P. JUDICIAL COMMISSIONER’S COURT 
CIRCULARS (CRIADNAL) CIRCULAR 
No. 7 

Tlic C, P. Cr. Circular No. 1828, para. (1, docs 
not .say that a Second Class Magistrate may try 
an adolescent but must refer the c.asc for 
punishment to the Sub-Divisional Magistrate 
under S. 34!), Cr. P. C. Such a reference is 
invalid. In a case where adults and adolescents 
are tried jointly, even if the ease of the adoles- 
cent aeeused can be v.alidly referred under 
S. :tt0, Cr. P. C., it is doubtful whether the ease 
of the adult accused can be so referred, there 
being no other reason for referring the ease of 
the latter except that they have been jointly 
tried with the adolescents. Baba v. Emperor. 

24 Cr. L. J. 738 : 
74 I. C. 66 : A. 1. R. 1924 Nag. 37. 

C. P. EXCISE ACT (II OF 1915). 

S. 34 (a). 

Possession of charas — Legality of possc.ssion 
and not of se.arch material. Local Government 
V. Nainsukh Tcli. 34 Cr. L. J. 721 : 

144 I. C. 240 : 29 N. L. R. 67 : 
I. R. 1933 Nag. 227 : A. I. R. 1933 Nag. 99. 

S. 36 — Second offence — Procedure. 

Where a person who has been convicted of an 
offenee under S. 30 again commits a simUar 
offence, the subsequent offence should be tried 
as a warrant ease. Gayaprasad v. Emperor. 

33 Cr. L. J. 573 : 
137 I. C. 150 : 28 I. L. R. 18 : 
I. R. 1932 Nag. 64: 
A. I. R. 1932 Nag. 111. 

S. 43 (a) (f) — Manufacture of Mahua, 

spirit — Possession of materials for manufacture — 
Offences, whether distinct — Criminal P. C., S. 35. 

The offence of manufacture of Mahua sj)irit 
necessarily includes that of possession of 
materials for the manufacture of the same and 
the two offences of manufacture and possession 
cannot be called “distinct” for the purpose of 
S. 35 of the Cr. P. C. Sheikh Munir v. Emperor. 

25 Cr. L. J. 83 : 
76 I. C. 19 : A. I. R. 1924 Nag. 32. 

S. 345 — Bottling of liquor so that it may 

be kept and sold — Whether same transaction. 

A^^Icrc the bottling of the liquor is done some 
time previous to the .selling but is done in order 
that the liquor should be kept and sold in 
pursuance of the unlawful designs of the aceus- 
cd, there is such continuity of :ietion as is 
required by S. 239, Cr. P. C. Chhotcy Miyan 
v. Emperor. 38 Cr. L. J. 482 ; 

167 I. C. 860 : 9 R. N. 228 : 
I. L. R. 1937 Nag. 165 : 
A. I. R. 1936 Nag. 250. 

C. P. JUDICIAL COMMISSIONER’S 
COURT CIRCULARS (CRIMINAL) 
CIRCULAR NO. 7. 

Para 4 — Duty of Magistrates— First 

Information Beport. 

Trying Magistrates should carefully scrutinize 
the First Information Report. Sham I-al v. 
Emperor. 31 Cr. L. J. 15 : 

120 1. C. 210 : A. I. R. 1929 Nag. 350. 
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S. 201. 

Application under S. 201 is an original pro- 
ceeding governed by C. P. C. Revenue Court is 
a Court of Civil Judicature and is authorised 
to receive aflidavits in evidence. Bade v. 
Emperor. 36 Cr. L. J. 765 : 

155 I. C. 557 : 7 R. N. 195 : 
A. I. R. 1935 Nag. 125. 

S. 219. 

Government Notification No. .'irj2-341-XII, 
dated .lanuary 20, lOOl — Tahsildar removing 
unauthorized encroachments acts in execution of 
duty as public servant. Assault on Tahsildar 
while doing duty is punishable under S. I. 

P. C. DinanaUi Paiiram v. Emperor. 

35 Cr. L. J. 746 : 
148 I. C. 803 : 6 R. N. 206 : 
A. I. R. 1933 Nag. 295. 

Ss. 128, 227 (2) (k) — Warrant for arrest 

tinder C. P. Tenancy Act not bearing .seal of 
Court — Legality — Person breaking arrest — 

Offence. 

Warrant for arrest issued under the provisions 
of C. P. Tenancy Act must be in Form II 
appended to the C. P. Land Revenue Act 
and that form provides for the affixing of the 
seal of the Court which issuc.s it. The warrant 
not bearing the .seal of the Court has, therefore, 
no force and the arrest under it is illegal, 
and in breaking arrest, the person commits no 
offence, and his conviction under S. 225 — B, 
Penal Code, cannot stand. BhuUikhan v. 
Emperor. 39 Cr. L. J. 118 : 

172 I. C. 335 : 10 R. N. 196 (1) : 
20 N. L. J. 219 : A. I. R. 1938 Nag. 45. 

C. P. LOCAL SELF-GOVERNMENT 
ACT (IV OF 1920). 

S. 41 — Work paid for out of public funds 

— Bribe alleged to be received in relation to such 
work — Vice-Chairman held to be performing 
oTicial acts. 

Where the Vice-Chairman purports to act in 
an official capacity and the work in respect of 
w'hich the receipt of bribery is alleged, is one 
which is paid for out of public funds, lie is to 
be deemed to have been performing an official 
act in respect of the work, especially as there 
is a presumption that all acts of a public officer 
which purport to be official, have been regular- 
ly performed. Anna Champat Bao Desmukh 
V. Emperor. 38 Cr. L. J. 444 : 

Ss. 41, 42 — Vice-Chairman of Local 

Board, if a Public Oficcr within S, 2J, Penal 
Code. 

Person like the Vice-Chairman of a Local 
Board constituted under the C. P. Local Self- 
Government Act, who has been given authority 
to discharge certain public functions of a local 
or municipal nature is public Officer w’ithin 
S. 21, Penal Code. Anna Champat Bao Des- 
mukh V. Emperor. 38 Cr. L. J. 444 • 

167 I. C. 752 : 19 N. L. J. 221 : 

9 R. N. 211. 

S. 45 — Buie in S. 46 (2) — Object of. 

A rule which merely deals with the discharge 


C. P. MOTOR VEHICLES TAXATION ACT 
(AS AMENDED IN 1935) 

of officials from office cannot be extended to 
exonerate them from criminal liability. The 
only object of the rule in S. 40 (2) is to prevent 
such officials from resorting to similar prac- 
tices in the future, and to place these public 
bodies, as far as may be, beyond the pale of 
suspicion. Anna Champat Bao Deshmukh v. 
Emperor. 38 Cr. L. J. 444 ; 

167 I. C. 752 : 19 N. L. J. 221 : 

9 R. N. 211. 

Ss. 68, 79 (1) (iv) — Buies under S. 79 

(I) (iv)— Conviction under B. IG-A (2) — Prosecu- 
tion, whether should be on complaint of District 
Council or Local Board, etc., as required by 
S. GS. 

The words “ under this Act or bye-law made 
thereunder” in S. 68, should not be read as 
including any rule made by the Local Govern- 
ment consistent with this Act. Where what 
the accused has broken is not any section of 
the Act nor any bye-law under the section, 
which are the only eases mentioned in S. 08, in 
respect of which prosecution by a District 
Council or Local Board or Market Committee 
is necessary, but a rule made by the Local 
Government, there is no provision in S. 08, that 
prosecution for a breach of such a rule can only 
be initiated by a local body. Where a person 
has been convicted under R. lC-(o) (2) made 
under S. 70 (1) (iv) the conviction - is not illegal 
on the ground that the prosecution was n'^t 
made on a complaint of the District Council A' 
Local Board of Market Committee or son. 
person authorized by District Council or Local 
Board in this behalf, as required by S. 08, but 
by a complaint of a Sub-Divisional lllagistrate. 
Emperor v. Gulabsingh. 38 Cr. L. J. 1093: 

10 R. N. 121 : 171 I. C. 620: 
A. I. R. 1937 Nag. 387: 

C.P. MOTOR VEHICLES TAXATION 
ACT (AS AMENDED IN 1935). 

S. 3 (1), Proviso — L'censcfcc imposed 

by a Municipality on motor lorry, if tax — Person 
residing in Notified Area Committee plying lorry 
hctxoecn C. and .4. Municipality, if can impose 
such fees. 

The person residing within one Municipality 
would not be liable to pay any tax on his motor 
vehicles which any other Municipal Committee 
might impose under the provisions of S. 06 of 
the C. P. Municipalities Act as applied to 
Berar, but would be liable for any other fee 
imposed by its bye-laws. The definition of 
“tax” in the Municipalities Act would not 
include any toll, rate, due or fee of any kind 
whatever in addition to whatever kind of 
impost is mentioned in S. 00. License fee for 
motor lorry imposed by Amraoti Town 
Munieipality is not a tax. Consequently a 
person residing in Chandur Bazar Notified 
Area Committee would be liable for license fee 
imposed by Amraoti Town Municipality, on 
motor lorries plying between Amraoti and 
Chandur Bazar. Amrutlal v. President, Town 
Municipal Committee, Amraoti. 

40 Cr. L. J. 556: 
181 I. C. 520: 1939 N. L. J. 262; 11 R. N. 466: 

A I. R. 1939 Nag. 171. 
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CENTRAL PRO^TNCES MUNICIPAL ■ 
ACT (XVn OF 1889). I 

S. 66 (5) — Notice requiring alteration or | 

demolition — Jlcasonablc time — Starting point. i 

A notice given by ti Municipal Committee j 
requiring a party to alter or demolish a building . 
is bad unless given within a reasonable lime, j 
What is “ reasonable time ” is determined 1 
according to the circumstances of the ease and | 
with particular reference to the means and ' 
ability of the person by whom the duty is to be 
discharged. ^Vhcre a work necessarily spread- 
ing over a considerable time is concerned, time 
'^jould start from its inccjjtion. Abdul Satlar 
V. Scerclary, Municipal Committee. 

16 Cr. L. J. 532: 
29 1. C. 660 ; 11 N. L. R. 87: 
A. I. R. 1915 Nag. 70. 
(XVI of 1903), Ss. 44, 2 (£)—Ta.v, essen- 
tials of — TjCase money for municipal building, 
xohether tax. 

The essential quality of a tax and of those 
similar imposts mentioned in S. 2 (/) is that the 
amounts or rates or payments are fixed by 
levying authority without reference to the 
payer. An unpaid balance of lease money in- 
rcspcct of a municipal market building is not 
a tax and is not recoverable by the summarj* 
procedure under S. -14. Ycslrxantroo Fundey 
v. Secretary, Municipal Committee. 

24 Cr. L. J. 516 : 
73 I. C. 52 : 19 N. L. R. 122 : 
^ A. I. R. 1923 Nag. 264. 

r_ S. 66 — Application for permission to 

build — Delay in passing orders, effect of. 

Under S. 00 (3) delay in passing orders on 
a valid notice given under S. 00 (1) may, if 
followed by failure to reply to a written 
reminder, lead to a conclusion that the pro- 
posed building has been absolutely sanctioned. 
Mohammad Yaciib v. Secretary, Municipal 
Committee, Nagpur. 20 Cr. L. J. 89 : 

48 I. C. 889 : A. I. R. 1918 Nag. 121. 

S. 66 (1) — "Building", meaning of. 

The word “building”, ns used in S. 00 (1) 
indiwitcs a structure with a roof. Thakurlal 
v. Secretary, Municipal Committee, Kliandwa. 

22 Cr. L.J.754: 
64 1. C. 274 : A. I. R. 1921 Nag. 147. 

Ss. 67 (1), (2), 122, 139 — Encroachment, 

old prosecution in respect of, legality of—Iicmcdy. 

What is made criminally punishable under 
^55. 122 is the act of making an cncroach- 
f mcnl. TIic section cannot rcsonably be con- 
( slrued as making punishable an existing 
encroachment not made by the accused per- 
son. In the ease of an encroachment not 
made by the accused, S. 07 (2) provides full 
means of redress %vhich can be enforced by i 
the penal provisions of S. 130. The word ! 
‘.such’ in S. 07 (2) refers back to the words i 
“stmclurc encroaching on any street” in sub- . 
S. (1). and not only to new cncroacbmcnls. 
Madnn Copal Dcoharan v. Secretary, ^Iiinicipal 
Committee, Nagpur. 19 Cr. L. J. 979 : 

47 I. C. 879 : A. I. R. 1918 Nag. 239. - 

Ss. 67 (2), 139 — Encroachment — Not 

made by present mcner. 

Sub-S. (2) of S. 07 read with S. 130 provides 


CENTRAL PRO\TNCES MUNICIPAL ACT 

(X\T: of 1903) 

a remedy for an encroachment not made by 
the present owner or occupant of the erection 
which is an encroachment. Chunnilal v. 
Municipal Committee, Arvi. 23 Cr. L. J. 127 : 

65 I. C. 559 : 18 N. L. R. 92 : 

A. I. R. 1922 Nag. 167. 

S. 86 — Notice to erect latrine, contents 

of — Directions — Committee, duty of, 

A notice under S. 80 (1) is itself to contain 
the directions as to the nature and position 
of the required latrine. The law does not 
contemplate dcicg.al ion loan individual officer 
of the power to give the necessary directions, 
though the Committee arc at liberty to guide 
themselves bj’ the advice of any expert in 
their employ. Abdul Sular v. Secretary, Munici- 
pal Committee, Nagpur. 20 Cr. L. J. 82 : 

48 I. C: 882 : A. I. R. 1918 Nag. 135. 

S. 105 (1) [b)—Byc-laxo 5 (a)— Lease 

by Municipality — Resolution for eviction — No 
notice given to lessee — Convielion of lessee under 
byc-laio (5) (a), legality of , 

A Municipal Committee g.avc a lease of certain 
premises from month to month. It sub.scqucnt- 
ly passed a resolution that 7 days’ notice sliould 
be given to the lessee and if he docs not 
vacate, legal action should be taken. No notice 
was given to the lessee and he was convicted 
for breach of bye-law 5 (a) framed under 
S, lO.’i (1) (6) : Held, that as the lease was not 
determined according to law by giving notice to 
the lessee to quit, he did not commit any breach 
of bye-law 5 [a) and the conviction was illcg.al. 
Mulchand Balbodhar v. Municipal Commitlcc 
Gondia. 31 Cr. L. J. 667 : 

124 1. C. 256 : A. I. R. 1929 Nag. 332. 

S. 122 — Encroachment by previous owner 

• — Applicability of S. 122. 

The word “ob-structs” in S. 122 applies to the 
person who built or caused to be built the 
encroachment and not to the accused who 
originally had nothing to do with the erection 
of the encroachment. Chunnilal v. Municipal 
Commiltcc, Arvi. 23 Cr. L. J. 127: 

65 I. C. 559 : 18 N. L. R. 92 : 

A. I. R. 1922 Nag. 167. 

: — S. 122 — Intcrprctalion of, 

S. 122 cannot be interpreted as making 
punishable an omission to remove an c.xisling 
encroachment not made by the accused person. 
Chunnilal v. ItJunicipal Committee, .-Irvi. 

23 Cr. L. J. 127: 

65 I. C. 559 : 18 N. L. R. 92 : 

A. I. R. 1922 Nag. 167. 

S. 139 — Continuing breach — Daily fines, 

for future breaches. 

The dailv fine which may be imposed under 
8. 13!) miHt relate to a period anterior to the 
Mamslrale's order of conviction. Tiierc cannot 
i>c 'jiun'shmcnt under that section for a future 
breach. Mohammad Yacub v. Secretary, Muniei- 
nal Committee, Nagpur. 20 Cr. L. J. 89 : 

48 I. C. 889 : A. I. R. 1918 N.ag. 121. 
— — S. 152 — Notice, screice of — Attestation of 
service by unofficial persons. 

The law of service of notices contained in 
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CENTRAL PROVINCES MUNICIPAL ACT 
(XVI OF 1903) 

S. 152 does not require the report of service of 
notice to be attested by any unoflicial person. 
Bija Ram v. Secretary, Municipal Committee, 
Nagpur. 20 Cr. L. J- 256 : 

49 I. C. 928 ; A. 1. R. 1918 Nag. 122. 

— S. 158 — Complaint, if necessary, in res- 

pect of each accused tried jointly. 

A complaint has to be^ made as required by 
S. 159 in order to enable a court to take cogni- 
zance of an offence punishable under the Act. 
But once cognizance has been legally taken of 
an offence, the Magistrate is seized of the whole 
matter as to all other accused whose guilt maj"^ 
appear during the trial of the case. Gambhir- 
cfinnd. V. Secretani.^ Municipal Committee, 
Nagpur. 20 Cr. L. J. 86 : 

48 I. C. 886 : A. I. R. 1918 Nag. 134. 

(n of 1917), 199, 103 — Merc erection of 

building without sanction — Whether punishable — 
Proper procedure — S. 199, when applies. 

Under S. 199 it is disobedience of a lawful 
direction given by the Municipal Committee 
which is punishable. There is no provision in 
that section for punishing the mere erection of 
a building without the sanction of the Com- 
mittee. The correct procedure, if a person 
erects a building without sanction, is laid down 
in S. 103, whereby the Committee may require 
the building to be demolished. If that order 
is disobeyed, then S. 199 comes into play but 
not before. When the Jlunicipal Committee 
has omitted this necessarj' step, there is no 
order in existence in respect of which a person 
can be convicted for disobedience of an order. 
Pandurang v. Secretary, Municipal Committee, 
Chanda. 37 Cr. L. J. 1038 (6) : 

164 I. C. 939 : 19 N. L. J. 81 ; 9 R. N. 47 : 

I. L. R. 1936 Nag. 56. 

(n of 1922), S. 38. 

The absence of the inclusion of the disputed 
road in the Municipal jamabandi is prima facie 
good evidence which tends to negative the plea 
that the road is a public road. Mahabir Prasad 
V. Pitamberprasad. 35 Cr. L. J. 145 ; 

146 I. C. 601 : 29 N. L. R. 361 : 6 R. N. 91. 

S. 45 (!)• — Interested in contract with 

Municipality — Soil auctioned — Held, that Mem- 
bers were “ interested ” in contract with the Com- 
mittee. 

Held on facts that the contract could not be 
discharged until the conditions were fulfilled, 
i, e., by payment of the full price of the manure 
purchased. The transaction could be charac- 
terised as a “ contract ” even after the property 
in the manure had passed to M, the highest 
bidder, and by the purchase of the manure 
from M after he became owner of it, H rvho 
was a municipal member could be regarded as 
having become interested in a contract with 
the Municipal Committee. Held, also that G, 
another municipal member who simply assisted 
in the removal of the stuff could be regarded 
as a person interested in the contract with the 
Munieipal Committee. Hazarimal v. Emperor. 

41 Cr. L. J. 424 : 

187 I. C. 161 ; 1939 N. L. J. 567 ; 

I. L. R. 1940 Nag. 133 : 12 R. N. 278 : 

A. I. R. 1940 Nag. 81. , 


CENTRAL PROVINCES MUNICIPAL ACT 
(II OF 1922) . 

S. 45 (1) — “ Interested ” meaning of. 

The word ‘ interested ’, in S. 45 (1) is to be 
interpreted in its ordinary wade sense and not 
confined to interest in money and includes 
jobbery. 121 I. C. 819 (2), explained and com- 
mented upon. 

41 Cr. L. J. 424 : 
187 I. C. 161 : 1939 N. L. J. 567 : 
I. L. R. 1940 Nag. 133 : 12 R. N. 278 : 

A. I. R. 1940 Nag. 81. 

S. 105 (1) — Bye-Laws under — Bye-law 

No. 7 — Applicability. 

Bye-Law No. 7 does not apply to the case of 
a refusal to vacate land held for some years 
mrii' bmiSsx'quuirifiy-.ftraTrd’ Ar be nazuf. Slripait 
Maratha v. Secretary, Municipal Committee, 
Nagpur. 

1923 A. I. R. Nag. 157. 

S. 133. 

Conviction under S. 133 — Order for continuing 
fine is illegal. Abdxd Razak v. Municipal 
Coxnmittcc, Nagpur. ■ 33 Cr. L. J. 859 : 

139 I. C. 496 (2) : I. R. 1932 Nag. 114 (1) : 

A. I. R. 1932 Nag. 116. 


S. 140 (1). 

Power to abolish slaughter house— Previous 
sanction of Deputy Commissioner is not neecs- 
sarj'. Mere approval is enough. Amirv. 
Emperor. 34 Cr. L. J. 224 (2) : 

141 I. C. 543 (1) : 15 N. L. J. 89 : 

I. R. 1933 Nag. 73. 


-Ss. 168, 199 — Health Oficcr appointed 

Secretary-— Whether delegation of power— Notice 
by such officer not signed by him as Secretary- 
Non-compliance with such notice. 


There is nothing in the Act, to prevent the 
appointment of two Secretaries and allocation 
of duties between them. It is not a case of 
delegation of duties but of distribution of 
duties. An order appointing the Health 
Officer, as Secretary to the Municipal Committee 
for the purpose of issuing notices relating to 
the Health Department wliich received the 
sanction of Government, does not amount to 
delegation of powers, but there is distribution 
of duties. The consequent notice under S. 199 
by the Health Olficer in his capacity as an 
officer and not as a Secretarv is perfectlv 
correct and legal and any defect in form would 
be cured bj' S. 1C8 (4). Local Government v 
Ganpatrao. 41 Cr. L. J. 437 

167 I. C. 729 : 19 N. L. J. 192 : 9 R. N. 204 
A. I. R. 1937 Nag. 119 


S. 179. 

Bye-law' No. 5 framed under S. 179 of the 
Central Provinces Municipalities Act of 1922, 
is not ultra vires and a breach of the bj'c-law' 
is punishable. Municipal Committee, Bilaspur 
v. Bansidhar. 36 Cr. L. J. 1336 : 

157 I. C. 781 : 31 N. L. R. 261 : 

8 R. N. 64. 


S. 179 (g ) — Rules under — R, i, 

by Amraoti Town Municipal Committee— 
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CENTRAL PROVINCES MUNICIPAL ACT 
(n OF 1922) 

“PUjing for hire xcUhin limils of Atnraoli Tozen 
Mtniicipalily,’’ intcrprclalion of. 

The words “plyinR for hire within the limits 
of Amraoti Town Municipality” occurrinfr in R. 
1, framed by Amroati Town Municipality under 
S. 179 (g) (as applied to Berar) cannot be con- 
fined to the narrow interpretation tliat tlie 
whole of the service wliicb is offered must take 
place within the limits of the Municipalities 
, and that otbcnvisc the rules do not apply. 

^ATiicrefore vehicles operating as a rcgtilai- service 
between Amroati and Chandur Bazar and pick- 
ing up passengers within limits of the Amr.aoti 
Town Municipality, pi}’ for hire within the 
limits of the Amraoti Town Jlunicipality. 
Amrntlal v. President, Town Municipal Com- 
mittee, Amraoti. 40 Cr. L. J. SS6 : 

181 1. C. 520 : 1939 N. L. J. 262 : 11 R. N. 466 : 

A. I. R. 1939 Nag. 171. 


CERTIORARI. 

I respect of the bye-laws. Harnchandra 
Jagannath v. Emperor. 38 Cr. L. J. 459 ; 

167 1. C. 777:19 N. L.J. 195: 

9 R. N. 218 (2). 

S. 199 — Municipal Bi/r-la'w — Continuing 

breach — Sentence. 

The words ‘every day after the first’ in S. 199 
must be interpreted ns every day after the first 
day to ^vhich the conviction refates. A fine of 
Rs. 50 for a breach on a particular date: of a 
bye-law framed by a Municipal Committee 
under the .\ct and Rs. 5 for the subsequent 
days on which the offender persisted in the 
breach is illegal, even though the breach of the 
bye-law was first committed on a day previous 
to that for which there is actually a conviction. 
The Secrctari/, Munieipal Committee, Nagpur v, 
Yenha Khatik. 

31 Cr. L.J. 197: 
121 1. C. 64 : A. I. R. 1929 Nag. 330. 


S. 179,Sub-S. 1, cl. (b). 

Bj’c-law No. 3 framed by Committee under 
Notification No. 987-Cll-VIII, dated 18th 
March, 1920, is ultra vires. A Merchant at 
Karcltganj v. Notified Area Committee, Kareliganj. 

34 Cr. L. J. 408 : 

142 I. C. 857 (2) : 15 N. L. J. 168 : 

I. R. 1933 Nag. 139 : A. I. R. 1933 Nag. 68. 

S. 180 — Delegation of poxvers to Health 

'Yojficcr — Fresh delegation, if to be made each time 
' a bye-laxo is made. 

Held, that sanction is given to prosecute in 
respect of offences against bye-laws framed 
inter alia under S. 180, cl. (n), and not in respect 
of specific or existing bye-laws. The sonetion 
is given to lake action for breach of any bye- 
laws which have been made under that section 
or whicli will be made under that section, and it 
is quite unnecessary for tlic Municipal Com- 
mittee to give fro,sh delegation each time a bye- 
law is made, if it falls under the clause in 
respect of which sanction has alreadj' been 
given. Harnchandra Jagannath v. Emperor. 

38 Cr. L.J. 459 : 

167 I. C. 777 : 19 N. L. J. 195 ; 

9 R. N. 218 (2). 

S. 180, proviso — “At the time of the 

making of such bi/c-Iaw," meaning of— Limitation, 
when starts— Confirmation by Government, effect 

i The words "at the time of the making of such 
bye-law” in tlic proviso to S. 180, must refer to 
the making by the Municipal Committee and 
can have no reference to the confirmation of a 
bye-law by an authority which has no power to 
make any bye-law. The date of confirmation 
by Government m.ay be a more convenient and 
generally intelligible starting point for the 
limitation provided in the proviso to S. 180, 
but it Ls imposiblc to depart from the cic.ar 
meaning of the words used. Government has 
no power to make byo-lnws or to alter them. 
It can only accept or reject what is put before 
it by a Jfunicipnl Committee, and the making 
of bvc-laws must, ncconlinglv. refer to the final 
rc.solulion of the Municfpal Commiltce in 


• S. 199 — Offence under, ingredients of — 

Burden of proof. 

In a case under S. 199 of the Act as applied to 
Berar, the prosecution has to establi.sh that a 
lawful direction was given to the accused by a 
notice lawfully issued under the powers conferr- 
ed by Part III of the Act and that the accused 
disobeyed the said direction. Wasudeo Woman 
v. Akola Mttnicipality. 29 Cr. L. J. 785 : 

111 I. C. 113 : 10 A. I. Cr. R. 566 : 

A. I. R. 1928 Nag. 337. 

C. P. PRO'TECTION OF DEBTORS 
ACT (IV OF 1937). 

Ss. 3, 4 — “Molestation” — Creditor de- 
manding payment of debt — Debtor becoming angry 
and bidding him go to Civil Court — Creditor 
losing temper beating debtor tcith shoe and leaving 
the place — If can be punished under S. 4. 

The terms of the definition of “molestation” 
given in S. 3, indicate tliat the obstruction or 
using %iolcncc or intimidation to constitute 
molestation should be accompanied by the 
intent to cause the debtor to abstain from doing 
what he lias a right to do or to compel him to 
do what he has a right to :ibstain from doing. 
The creditor demanded payment of his debt, 
from his debtor whereupon the latter became 
angry and bade him go to Civil Court. The 
creditor lost his temper and beat the debtor 
with a .shoe and left tlic place. The creditor 
was prosceiiled for an orfence under S. 4. 
Held, that the circumstances in which the credi- 
tor used violence did not warrant any assump- 
tion that the creditor’s intention was to compel 
him to pay the debt. But on the contrary its 
effect wouhl presumably be to confirm the 
debtor’s resolve not to pay. The creditor did 
not resort to violence a*s an instrument to 
compel the debtor to pay when he was not 
disposed to pav. 41 Cr. L.J. 168 : 

185 I. C. 348 : 1939 N. L. J. 455 : 12 R. N. 156 : 

A.I.R: 1939 Nag. 281. 

CERTIORARI. 

Issue of — Nature of writ — Jurisdiction of 
High Court — Letters J'atcnl — Revision. 

The power to issue writs of certiorari to Inferior 
Tribunals is not taken away from the High 
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CEYLON CRIMINAL PROCEDURE CODE 
(ORDINANCE No. XV OF 1898) 

Court by the Press Act. Per Ahdur Jtahim, 
Offg. C. J. — A High Court has jurisdiction to 
issue "^vrits of certiorari in order to remove the 
proceedings of Courts or of persons entrusted 
with judicial functions out of the ordinary 
course of legal procedure for the purpose of 
quashing them. A writ of certiorari is issued 
not only to Courts hut to Tribunals specially 
constituted and entrusted with duties of a 
judicial character. The proceedings will not be 
removed to the superior Court by a writ unless 
they are capable of being determined there. Per 
Seshagiri Aiyar, J. — The freedom of tlie Press 
is not a ‘licensed calling’ but a common law 
right inherent in the subject, subject to certain 
limitations, and this right is not affected bj-^ 
the Press Act. It is not a condition precedent 
to the issue of a writ of certiorari tliat the 
Court issuing should be able to place itself in 
the position of the Court whose order is com- 
plained against. The fact that tlic power to 
issue the writ is recognized in legislative pro- 
visions is not an argument for holding that the 
power does not exist aliunde. Unless the power 
to issue a writ of certiorari is expressly taken 
away, it inheres in the Court. There is nothing 
in the Press Act which can be said, expressly 
or even by implication, to take away tliis power 
from the High Court. Even if tiie right is 
taken awaj', the High Court can ihterfere, if 
there has been a want of jurisdiction in the 
inferior Court. The reason of tlie rule is that 
the power priHifl/aefe exists in the High Court 
in all matters M’hich are not within tlic cogni- 
zance of the inferior Court : and when this lat- 
ter Court acts beyond its powers, it ustirps 
jurisdiction which the High Court can control. 
Even where jurisdiction to issue the writ has 
been expressly taken away, if fraud was 
practised, tlie writ can issue. Annie Besanl 
V. Government of Madras. 18 Cr. L. J. 239 : 

37 I. C. 607 : 2 M. W. N. 497 : 4 L. W. 625 : 

32 M. L, J. 151 : 39 Mad. 1164. 

CEYLON CRIMINAL PROCEDURE 
CODE (ORDINANCE No. XV OF 1898) 

S. 355 (1). 

In cases under S. 335 (1) it is desirable that 
there should be available for the tribunal 
dealing with the reference a full note of the 
Judge’s summing up. Albert Godamnni The 
King. 34 Cr. L. J. 550 (P. C.) 

143 I. C. 224, 64 M. L. J. 290 ; 

I. R. 1933 P. C. 140 : 
A. I. R. 1933 P. C. 7. 

S. 386. 

Criminal misapropriation by one of the 
trustees — Failure to account for money 
received : Held, under particular circumstances, 
conviction should be quashed. Albert Gadnmuni 
V. Emperor. 34 Cr. L. J. 550 (P. C.) 

143 I. C. 224 : 64 M. L. J. 290 : 

I. R. 1933 P, C. 140: 

A. I. R. 1933 P, C. 7. 

CHAMPERTY. 

See Legal Practitioners Act, 


CHARGE. 

Alternation of 

Defeeive charge. 

Ess entials . 

Frame of 

See also Cr. P. C. 1898, S. 221 to 240. 
Alteration of — High Court — Jury trial. 

Where the trial was by jury, the High Court 
refused to convert the charge from one under 
Ss. 490, 109 to one under S. 494,109,1. P. C. 
Sheikh Alimuddin v. Emperor. 4 Cr. L. J. 152 : 

10 C; W. N. 982.^ 

Defective charge — Cheating. 

In charge of attempting to cheat the silence 
as to the person upon whom the alleged attempt, 
to cheat was made, and also as to the manner 
in which it was intended by the accused to 
influence the conduct of that person, was a 
serious defect, and placed the accused at a 
considerable disadvantage in the conduct of his 
defence, though these omissions had been 
remedied at the close of the case for the 
prosecution. Hurjee Mnl v. Iman AH Sircar. 

1 Cr. L. J. 124 : 

8 C. W. N. 278. 

Defective charge — Extortion — Charge of 

theft — Conviction for extortion, if legal. 

It is wholly illegal to punish a man for a grave 
offence, involving many totally different in- 
gredients of a charge of theft, on a clmrge - 
under S. 379, I. P. C. A conviction, there- 
fore, for e.xtortion on a charge of theft cannot 
stand. Amanullah v. Emperor. 

13 Cr. L. J. 597 : 
16 I. C. 165. 

Defective charge for intention to commit 

offence — No evidence — Conviction, legality, 

A charge which sets out an intention on the 
part of an accused person to commit an offence, 
but of which intention there is no evidence on 
the record, is defective and a conviction based 
thereon is illegal. Lala v. Emperor. 

12 Cr. L. J. 483. 

12 I. C. 91 : 23 P. W. R. 1911 Cr. 

Defective charge — No prejudice to accused 

— Mere irregularity. 

A coindction cannot be set aside on the mere 
ground tliat the wording of the charge was on 
the face of it more or less meaningless, if it .is 
clear that all the parties concerned knew what 
the charge meant and the accused was not in any 
way prejudiced by, the defect in the charge. 
K, C. V. Reddy v. Emperor. 31 Cr. L. J. 793 : 
125 I. C 266 : 8 R. 25 : A. I. R. 1930 Rang. 201. 

Defective charge — Offence at two places — 

Only one place mentioned — Held, accused was not 
misled in defence. 

Held, that where the offence was committed 
in two places but only one place was mentioned, 
by mention of only one place, the accused was 
not misled in his defence and this did not affect 
his conviction. Nanhkoo Mahton v. Emperor, 

37Cr.L.J.S62: 
163 I. C. 805 ; 17 P. L. T. 472 : 9 R. P. 40 : . 
2 B. R. 643 (2) : A. I. R. 1936 Pat. 358. 
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Defective charge — Omission to frame — 

Conviction, validiti/ of — Embc:v;tcment. 

Wlicrc the clinrgc against tlic accused %vas to 
the effect tliat he on or before the 21st day of 
June 1007, committed brcacli of trust in respect 
of some deeds wliich be took from tbe com- 
plainant and ■was thereby guilty of an offence 
punishable under S. 40G, 1. P. C., but at the 
trial he was convicted of embezzling not the 
deeds but amounts obtained by dealing with 
those deeds ; Held, that the conviction was bad. 
■^^liirpa Das Giri v. Nirndmoni Baca. 

7 Cr. L. J. 372 : 

12 C. W. N. 577. 


accused was defective. Bipra Das Giri v. 
Niradarnoni Baca. 7 Cr. L. J. 372 : 

12 C. W. N. 577. 

Essentials — Conviction on different — 

Prejudice — Knoiolcdgc. 

An accused person is entitled to know with 
certainty and accuracy the exact nature of the 
charge brought against him, and, unless he has 
this knowledge, he must be seriously prejudiced 
in his defence. Where he is convicted on a 
charge different from that on which he is tried, 
the nature of the ease made at the trial, the 
evidence given ‘and the line of defence made 
arc matters to be taken into consideration to 


Defective charge, pcrjimj — Exact tcords in 

deposition not used — Irrcgularitif, whether curabi'. 

The failure to enter in a charge for perjury 
under S. 103, Penal Code, the actual words used 
in a deposition is at the most an irregularity 
cured by S. 537, Cr. P. C. Mirabax v. Emperor. 

23 Cr. L.J. 500: 

68 I. C. 36 ; 18 N. L. R. 192. 

Defective charge — Previous conviction not 

set out distinctly in the charge-sheet, effect of — 
Material omission — Enhanced punishment — Penal 
Code, S. 76. 


decide whether he has been prejudiced or not 
i in the trial. Batkeshwar Singh v. Emperor. 

23 Cr. L. J. 114 : 
65 I. C. 546 : 3 P. L. T. 322 ; 
A. I. R. 1922 Pat. 5. 

Essentials. 

It is one of the elementarj' principles of 
Criminal Law that an accused person must 
know what the precise accusation against him, 
is before he is called upon to _enter on his 
defence. Jndar Pal v. Emperor. 

37 Cr. L.J. 732: 
162 I. C. 969 : 38 P. L. R. 1128 ; 


It is a part of the duty of the Courts to draw ' 8 R. L, 978 : A. I. R. 1936 Lah. 409. 


charge-sheets accurately, and where they fail | 
to do this, the persons convicted arc entitled ' 
to the benefit of any material omission. Where | 
enhanced sentences are contcmjilatcd under 
S. 75, I. P. C. a separate head of 
charge must be distinctly drawn with this j 
object. IVhcrc this was* not done, the Court 
reduced the enhanced punishment awarded ' 
under S. 76, I: P. C., though there was | 
some reference to i)rcvious convictions in j 
the statements of the accused recorded on the I 
reverse of the charge-sheets. Dungri v. 
Emperor. 12 Cr. L. J. 233 : I 

10 I. C. 241 : 139 P. L. R. 1911 : I 
40 P. W. R. 1911 Cr. j 

Defective charge — Two persons charged \ 

with causing hurt to three — One charge — Irregu- 
larity — Xo ease of hurt by jonc of the accused — 
Prejudice. 

In one charge two persons were charged with 
causing hurt to three others with a dao, but 
there was no ease of hurt by dao by one of the 
accused and he was convicted under S. 352 for 
^ using a lathi against two of the complainants : 

\ Held, that this was an irregularity which might 
have prejudiced the accused in their trial and 
that a re-trial b}' a new Magistrate mu.st be 
held on charges properly framed. Silat 
Chandra Maitra v. Emperor. ‘ 14 Cr. L. J. 212 : 

19 I. C. 308 ; 17 C. W. N. 419. 


Essentials — Specification of offence — 

Summary trial. 

It is wrong to suppose that because a ease is 
tried summarily, a charge under the Penal 
Code is not necessary. No formal charge need 
be drawn up, but the accused must be called 
upon to answer to the particulars of the 
offence charged, whether the proceedings be 
.summary or otherwise. Jharu Sheikh v. 
Emperor. 13 Cr. L. J. 224 : 

14 I. C. 320 : 16 C. W. N. 696. 

• Frame of — Charge under S. 39S, Penal 

Code, substantive S. 393 should be mentioned — 
Omission curable under S. 537, Cr. P. C. 

In a charge and finding under S. 398, P. 
C., the substantive S. 393, should be men- 
tioned iis well as the supplementary S. 308. 
The omission to specify the section would, 
however, be covered by S. 537 of Cr. P.C. lYhere 
the licads of charge did not contain a mention 
of the allegation that two out of three accused 
were cariying das and the Judge omitted to 
asccrUun from the jury whether they found, 
as a fact, that the said two accused were armed 
Avith das: Held, that it was possible the jury 
overlooked the serious nature of the charge. 
The convictions Averc, consequently altered to 
j S. 303 from S. 398, and the sentences reduced. 

1 Chan Ilok a*. Emperor. 12 Cr. L.J. 468 : 


Defective charge. 


11 1, C. 1004 : 4 Bur. L. T. 198. 


IVhcre an accused, avIio Avas tried Avith the | Frame of— Defect in form— Prejudice to 

other accused against AA'hom a charge under | occtisrd — Defect, whether cured. 

S. -too, 1. i’. C. AA'as fr.amcd, was j charge .stating that the accused did a 

j^mvictcd under .S. -lOG read A\-ith S, . particular net in order to commit a certain 

1. C, Avithout any specific^ charge ImA'ing > .<pj. offence punishable As-ith 

been framed against him, but it appeared that • ijnprisonincnL” is improper as the accused 
he kneu' of the charge as he pul in a AAnltcn }.i,onld knoAv the specific offence Avith uhieh he 
statement denying il : Held, that his convic- js charged. When, however, the accused does 
tion AA'as bad ns the charge against the other suffer any prejudice the defect in the form 
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of the charge is curable by the provisions of 
S. 537 of the Cr. P. C. Balnram Kur^du v. 
Emperor. 25 Cr. L. J. 1186: 

82 I. C. 50 : A. I. R. 1925 Cal. 160. 

‘Frame of — Doubtful ease. 

In a ease -where there is some doubt as to 
what the offence really is that an accused is 
supposed to have comniiLLed, the charge should 
be clearly formulated. Silal v. Emperor. 

19 Cr. L. J. 35 : 
42 I. C. 995: 15 A. L. J. 796 : 
A. I. R. 1918 All. 322. 

Frame of — Geiteral dcfieiencij charge, 

legality. 

It is settled law that in eases of criminal mis- 
appropriation of money a general deficiency 
charge is regular. Ham Kishen v. Emperor. 

29 Cr. L. J. 835 : 
111 I. C. 387 : A. I. R. 1928 Lah. 880. 


charge under that seclion drawn up — Misdirection 
to jury. 

If the accused be charged with an offence 
under S. 304 or witli one under S. 325, they 
may be convicted of an offence under .S. 32.3, 
though no charge under tliat .section has been 
drawn up against them. But if they be charged 
M’ith the offences alleged to have been committ- 
ed by another person in the course of a riot and 
it is found that there is no riot, they should not 
be convicted of the offence of hurt in respect 
of their individual acts with which they are not 
charged and of which there is no trace in the 
.ludgc’s charge to the jury of ever having been 
imputed to them. If the .Tudge omits to call 
the attention of the jury to the fact of tlie 
! original witnesses having been abandoned bj' 
the prosecution of two of them having given 
evidence for the defence and of the witnesses 
examined in Court for the prosecution being 
entirely new witnesses, it is sufiicient misdirec- 


Frame of — Practice. 

In a criminal trial there is less difficulty and j 
less liability to error if the Court throughout . 
the trial keeps before it tlic frame-work of the 
charge in order to see whether the evidence fits 
into it. Mcghraj V. Emperor. 18 Cr. L. J. 131 : 

;37 I. C. 483 : A. I. R. 1917 All. 108. 

-Joinder of — Sec Cr. P. C. Ss. 234 to 239. 

.Misjoinder of — See also Cr, P. C., Ss. 23 1 

to 239. 

Misjoinder of — Penal Code, Ss, 411, 111. • 

joinder of charges under, legality of — Dcfeclh'c ' 
charges, if can be remedied at conclusion of trial — , 
Procedure — .dltcrnativc charges. 

.loindcr of charges of offences under S. 411, , 
I, P. C. with charges of offences under S. 414. • 
is bad. If, however, the eborges are framed in > 
the alternative under S. 230, there would be no i 
defect in the trial. But having framed defee- ! 
tive charges the Magistrate cannot remedy the 
error at the conclusion of the trial by saying 
in his judgment that he would only pi'oceed on 
the charges that had been legally joined. If he 
wishes to strike out any of the charge, s lie 
should do so before concluding the trial, and 
should give the accused an opportunity of 
making such defence as he thinks fit on the 
charges as amended. Where this is not done, 
the error vitiates tlie trial and makes the eo.a- 
viction illegal. Chettu Kalzoar v. Emperor. 

24 Cr. L. J. 86 : 
71 1. C. 214 : 49 Cal. 555 : 
A. I. R. 1922 Cal. 401. 

Misjoinder of. 

Where an objection as to the misjoinder of 
charges is taken for the first time before the 
High Court when dealing with a case not on the 
application of the Crown, the High Court will 
not give effect to it. Emperor v. Luchmun 
Singh. 1 Cr. L, J. 970, 

CHARGES TO JURY. 

Sec also (i) Cr. P, C., Ss. 297 to 307, 

{ii) Criminal trial — Trial by jury, 

{iii) Jury trial. 

Misdirection — Charge under S. 304 or 

325, 1. F. C. conviction under S. 323, though no 


tion in the .Judge s charge to the jury to s 
aside the conviction. Dasaralh Mandal v. 
Emperor. 5 Cr. L. J. 424 : 

I. L. R. 34 Cal. 325. 

Misdirection — Jury not mislead. 

In a case of theft the .Judge in his charge to 
the .Jury said ‘tiio accused may be tpresumed 
to be the thief if there is no evidence to the 
contrary" instead of tlic word '‘unless he can 
account for his possession." But there we''i^c - 
passages in the charge wliich showed that 11 
•Judge did not mean and the jury did not under- 
stand him to mean that they .should pay no 
attention to any explanation which the accused 
might put forward in tlie absence of evidence to 
support it : Held, that the passage did not 
amount to a mis-dircelion. In re : Chinntt. 

16 Cr. L. J. 618 : 

A. I. R. 1916 Mad. 1224. 

Misdirection — Proof of jircvious convic- 
tion against accused — Judge charging Jury that 
they xoerc proved — Effect of misdirection on 
.sentence and verdict. 

^Vllere, in a Sessions case, the Judge told the 
Jury tliat certain alleged prior convictions 
against the accused were proved instead of 
leaving it to them to decide whether they were 
proved or not : Held, {1) that it amounted to 
a misdirection, (2) that the misdirection did 
not affect the conviction of the aceused as the 
question of prior convictions could be gone into 
only after the Juyv returns their verdict, and 
(3) that though it affected the question of 
.sentence, the Court was not prepared to inter- 
fere seeing that the .sentences passed were not 
too severe. 7'hoolipatli Hama Gozvndan v. 
Emperor. 10 Cr. L. J. 11 : 

2 I. C. 434. 

Misdirection — Reference to previous 

trial. 

Where there was a previous trial of certain 
persons for the same offence, the .Tudge ought 
to refer to that trial only, if at all, in order to 
warn the jury that they were not bound by its 
result, but were, on the contrar3'^, bound to 
form an independent opinion on the evidence 
then before them. It is a misdirection if he 
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wimed them that they must consider carefully 
svhcllier there was any reason for coming to n 
different conelusion on a certain point from 
that arrived at by the Court on the former 
occasion. KcshabPalv. Emperor. 

10 Cr. L. J. 49S : 
41. C. 120 ; 9C. L.J. 380. 

CHARTER ACT. 


S. 15 — Construction of — Iliffh Court's 

power to rcmcdif any injustice — Interfering xcith 
i order of Presidency Magistrate — Criminal Pro- 
cedure Code {Act y of 1S9S), S.203, order 
under — Dismissal of complaint — Further enquiry. 


See Penal Code, Ss. 41.) to 420. 

Mortgagor not disclosing his defective 

title — Penal Code, S. 4'20. 

Mere suppression of some facts at the time of 
borrowing money docs not amount to cheating 
where there is no evidence of either active 
deception or dishonest or fraudulent action. 
Ilari Krishan v. Emperor. 11 Cr. L. J. 610 ; 

8 I. C. 256 : 40 P. W. R. 1910 Cr. 

CHEMICAL EXAMINERS REPORT. 

See Cr. P. C., S. .-)10. 

CHHAVI. 


Independently of the Code of Criminal Pro- 
cedure, the High Court has jurisdiction under 
S. If) of the Charter Act to interfere with the 
order of a Presidency Magistrate dismissing a 
complaint under S. 203, Cr. P. C., and direct a 
further enquiry. There is no form of judicial 
injustice wliich the High Court, if need be, can- 
not reach under the Charter Act. S. 15 of the 
Charter Act .should be interpreted in an extend- 
ed scncc so as to give the High Court power of 
superintendence, that is to say, powers of re- 
vision over proceedings of subordinate Courts. 
Lehhraj Ham v. Debi Prasad. 7 Cr. L.J. 499 : 

12 C. W. N. 678. 


r 


S. 15 — Letters Patent (Mad.) Ss. SS and 

S9 — Powers of High Court to stay proceedings in 
Criminal Courts pending Civil appeal. 

High Court has jurisdiction to direct criminal 
proceedings ordered by a Civil Court to be 
.staved till the dispo.sal of the api)cal front that 
Civil Court. In re : L. Jogiah. S Cr. L. J. 390 : 

4 M. L. T. 223 : 2 R. R, 31 Mad. 515. 


See Arms Act, S. 20. 

CHILD. 


23 Cr. L.J. 338. 


See (i) Cr. P. C.. S. 488 (2). 
(fj) Penal Code, S. 317. 


CHILD MAJIRIAGE RESTRAINT ACT 
(XIX OF 1929). 

Policy of law — Guardianshij) of minor 

wife. 

It is against the policy of the Child Marriage 
Restraint Act. that a husband should obUiin 
possc.ssion of his wife if she has not attained the 
age of 14 years. Obtaining possession of the 
minor wife by her husband would not be for 
her benefit as the law clearly provides that such 
marriages shall not take plaec. Nanhu v. 
Emperor. 37 Cr, L. J. 35 : 

159 I. C. 183 : (1935) A. L. J. 1096 : 

8 R. A. 400 : 

A. I. R. 1935 All. 916. 


Ss. 27, 34 — Nature of S. ST — Construc- 
tion of S. 31 arrears — Jlcalization by warrant — 
Procedure. 

S. 27 is mandatory and prescribes the proce- 
dure which must he followed in realizing 
arrears by warrant. It affords no scope for the 
contention that an Assessor Panch if lie chooses 
to act himself instead of authorizing some one 
else, can act arbitrarily, or irregularly. A 
section like S. 34 must be construed very' 
strictly and narrowly as ton ccrt.ain extent it 
detracts from the fundamental right of the sub- 
ject to protection from any act of llic executive 
authorities, which is not entirely lawful and 
regular, or is, in any way, arbilran,-. The words 
^ “any defect in the power or writing” in S. JH 
must be read with the words “want of form”, 
and must, therefore, be taken ns covering only 
formal defects. The fact that the signature of 
the .Xsscssor Panch is jilaccd wrongly at the 
bottom of the fonn instead of in the place jrro- 
vided for the purpose is only a formal defect, 
and would be covered by .S. .‘If. Similarly, it 
may be that the omission of any date in the 
proj)er place is also a formal dcfci-t. IVith ’ 
regard, however, to the complete omission of ! 
any authorization to any one to execute the , 
warrant, this is not a formal defect .such as can ' 
he remedied by .S. .'U. Copal Mahlon v. i 
Emperor. 41 Cr. L.J. 819 : 

190 I. C 98 : 21 P. L. T. 716 : 6 B. R- 914 : ! 

13 R. P. 182. i 


Scope of — Marriage penalised but not 

invalidated. 

It is true that the celebration of marriage of 
child of 12-13 years may contravene the pro- 
visions of the Act, but such marriage is not 
declared by the Act to be invalid. The Act 
merely imposes certain j)cnnltic.s on persons 
bringing about such marriages. Moti v. licni. 

38 Cr. L.J. 301 ; 
166 I. C. 847 : (1936) A. L. J. 1097 : 

1937 A. L : 
A. I. R. 1936 All. 852. 

Summary trial, legality of. 

It is pcnnissiblc to hold a summary trial 
for an offence under the Act. Jwala Prasad v. 
Emperor. 35 Cr. L. J. 677 (2) : 

148 I, C. 351 : 6 R. A. 693 : 
A. I. R. 1934 All. 331. 

Whether ultra vires. 

So far ns Hindus arc concerned, the t'hihl 
Marriage Restraint Act is not ultra vires. .Jnlsi 
Kuar v. Emperor. 33 Cr. L. J. 20 : 

146 I. C. 298 : 14 P. L. T. 438 : 
6 R. P. 248 ; A. I. R. 1933 Pat. 471. 

S. 5. 

See Child Marriage Restraint Act, 1020, S. 0. 

39 Cr. L. J. 776, 

S. 5 — Abetmnit, prosecution for. 

Abetment of offence under the Act — Prosecu." 
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CHILD MARRIAGE RESTRAINT ACT (XIX 
OF 1929) 

tion for abetment is legal. Nanhak Lai v. Baij 
Nath Agarwal. 37 Cr. L. J. 227 : 

160 I. C. 116 : 16 P. L. T. 629 : 
2 B. R. 164 ; 8 R. P. 334 : 
A. I. R. 1935 Pat. 474. 

S. 5 — Application — Invaliditij of marri- 
age, effect of. 

The question of the validity or invalidity of 
the marriage is beyond the scope of the Act. 
The Act applies even where the parties to the 
marriage belong to tlie same gotra. Mumtlii 
Ram V. Emperor. 36 Cr. L. I. 1483 : 

158 I. C. 1007 : 1935 A. L. R. 1035 : 
8 R. A. 353 : A. I. R. 1936 All. 11. 

S. 5 — Application of. 

S, 5 is wide enough to cover the case of the 
fathers of both the bridegroom and the bride. 
Munshi Ram v. Emperor. 36 Cr. L. I. 1483 : 

158 I. C. 1007 : 8 R. A. 353 : 
A. I. R. 1936 All. 11. 

S. 5 — Scope of. 

S. 5 excludes bridegroom, ])arent and guardian. 
Ganpatrao Deoiji v. Emperor. 

34 Cr. L. J. 311 : 
142 I. C. 277 : 28 N. L. R. 302 : 
I. R. 1933 Nag. 104 : A. I. R. 1932 Nag. 174. 

S. 5 — Marriage, completion of — Con- 
summation, necessity of. 

The fact, that the Gauna ceremony has not 
been performed docs not affect the performance 
of the marriage, which is complete as soon ns 
the ceremony of the marriage is performed. 
Consummation is not a part of the marriage 
ceremony. Munshi Ram v. Emperor. 

36 Cr. L. J. 1483 : 
158 I. C. 1007 : 8 R. A. 353 : 
A. I. R. 1936 All. 11. 

S. 5 — Marriage conducted on ceriidcalion 

of age by doctor, effect of. 

Marriage conducted on certification of medical 
oOicer inferior to a Civil Surgeon does not 
amount to good faith — Existence of such certi- 
ficate affects sentence. Jwala Prasad v. Emperor. 

35 Cr. L. I. 677 (2) : 
148 I. C. 351 : 6 R. A. 693 : 
A. I. R. 1934 All. 331. 

■ S. 5 — Offence — Forum o^ trial. 

Offence under— Court at place where Tilalc 
ceremony was performed has no jurisdiction to 
try case.* Matuk Dev v. Vinayak Prasad. 

35 Cr. L. J. 1175 (1) : 
150 1. C. 993 ; 1934 A. L. R. 762 ; 
1934 A. L. I- 681 : L. R. 15 A. 160 Cr. : 
7 R. A. 59 (1) : A. I. R. 1934 All. 829 (1) : 

S. 6 — Father’s liability. 

5 Father giving minor daughter in marriage is 
guilty under S. 6. Ganpatrao Devaji v. Emperor. 

34 Cr. L. J. 311 : 
142 I. C. 277 : 28 N. L. R. 302 : 
I. R. 1933 Nag. 104 : A. I. R. 1932 Nag. 174. 

S. 6 — Promotion of marriage — Conducted 

outside British India — Offence. 

S. 6 of the Child Marriage Restraint Act has 
a reference only to the promotion of a [marriage 


CHILD MARRIAGE RESTRAINT ACT (XEX 
OF 1929) 

referred to in Ss. 4 and 5, that is to say, a 
marriage that is prohibited. As such marriage 
is not prohibited when performed outside 
British India, the promotion of such a marriage 
•cannot be made punishable under the Child 
Marriage Restraint Act itself. Haider v. 
Isa Syed. 39 Cr. L. J. 651 : 

175 I. C. 615 : 11 R. N. 2 : 
A. I. R. 1938 Nag. 235. 

• S. 6 — Scope of — Mother of bridegroom 

participating in marriage — Offence. 

Where the mother of the bridegroom had no 
authority by law to prevent the marriage, her 
mere participation in the marriage cannot be 
regarded as constituting an offence punishable 
under S. C of the Act which is confined only to 
the person who has actual charge of the minor 
cither as parent or as guardian at the time. 
Public Prosecutor v. Thammanna Rattayya. 

38 Cr. L. J. 594 : 
168 I. C. 723 : 1937 M. W. N. 212 : 
45 L. W. 437 : 9 R. M. 633 : 
I. L. R. 1937 Mad. 854 : 
A. I. R. 1937 Mad. 490. 

S. 6 — Scope of- 

S. G covers case where even one party is 
minor. Ganpatrao Devaji v. Emperor. 

34 Cr. L. I. 311 : 
142 I. C. 277 : 28 N. L. R. 302 ; 

I. R. 1933 Nag. 104 : 
A. I. R. 1932 Nag, 174. 

S, 6 — Scope of. 

S. G only aims at permitting or failing to pre- 
vent a marriage which is made penal under the 
earlier sections, and does not impose a penalty 
for permitting a marriage which is lawful. 
Narayan Mudlagiri Mahalc v. Emperor. 

37 Cr. L. I. 211 ; 
159 I. C. 923 : 37 Bom. L. R. 885 ; 
59 Bom. 745 : 8 R. B. 239 ; 
A. I. R. 1935 Bom. 437. 

Ss. 9, 5 — Offence not cognizable — Report 

of Police Officer conducting investigation under 
orders from Magistrate not complaint. 

When a Police Officer investigates a non-cog- 
nizablc case under the orders of a Magistrate, 
the report which he makes, at the end of his in- 
vestigation, is of the same nature as a report, 
made under S. 17, Cr. P. C., and such a report 
being a Police report, is not a “complaint,” 
though if a Police Officer acting without in- 
structions from a Magistrate reports a non- 
cognizable offence to a Magistrate with a view to 
the filagistrate taking action, this is a com- 
plaint. 

An offence under S. 5, being punishable only 
with simple imprisonment up to one month or 
a fine of Rs. 1,000, or both under Sch. Ill, 
Cr. P. C. is not cognizable, so when 
such a case is forwarded to an Assistant 
Superintendent of Police for investigation, a 
letter written on behalf of the Assistant Super- 
intendent of Police to the District Magistrate is 
a “Police Report” and not a “complaint.” 
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Jaiidco Panday v. jV. C. IliU, Assislartt Superin' 
tendent oj Police, Myilhi/inn. 39 Cr. L. J. 776 
176 I. C. 694 : 1938 Rang. 150 
11 R. Rang. 74 : A. I. R. 1938 Rang. 57 
-S. 5 — PcrfoT7ning or directing marriage, j 


rchal is. 


Merely applying for permission to the Munici- • 
pal Board for conducting festivities like nach j 
■with music and fireworks on the occ.a.sion of a j 
marriage docs not amount to “performing, con- . 
^ducting or directing a child marriage.” liachcJiti 
Lot V. Emperor. 37 Cr. L. J. 616 : 

162 I. C. 389 (b) : 1936 O. L. R. 254 : 

1936 O. W. N. 480 : 8 R. O. 376 : 

A. I. R. 1936 Oudh 311. 


S. 5 — ^I’urohit and duty of — Enquiry as 

io age. j 

S. 5 requires the person wlio solemnises a ' 
marriage to make some reasonable enquiry as | 
to the ages of the parties to the marriage and 
.satisfy liimself that neither of the participants 
is a child. It is not enough if he merely looks 
at the bride and the bridegroom and forms his 
own opinion. He must know Ihatitisdifli- 
cult to judge by appearance and the law casts 
upon him the duty of making reasonable 
enquiry before he can claim to have had rca.son I 
to believe that neither the bride nor the bride- j 
groom was a child. Public Prosecutor v. Am- ; 
manna Ifattayi/a. 38 Cr. L. J. 594 : 

168 I. C. 723 : 1937 M. W. N. 212 . 

9 R. M. 633 : 1. L. R. 1937 Mad. 854 : 

45 L. W. 437 : A. I. R. 1937 Mad. 490. 

S. 5 — Trial of offence — Application of 


CHILD MARRIAGE RESTRAINT ACT (XLX 
OF 1929) 

tent, that if Native Indian subjects commit 
offences punishable under these laws even out- 
side British India, they are liable to be tried 
and punished when found in British India. 
IVhcrc a child marriage is celebrated under a 
mistaken view that the territory where it was 
celebrated was outside British India, the mis- 
t.ake of fact docs not have the effect of render- 
ing the celebration of the child marriage in 
question innocuous or innocent. The Child 
Marriage Best mint Act, 1020, can pur.suc them 
even when they have broken that law after 
going outside British India, and a fortiori after 
going to a place which they believed to be not 
part of British India but is realty part of British 
India. Srccraniamurlhy v. llanganayakulu, 

38 Cr. L. J. 587 : 

168 I. C. 736 : 1937 M. W. N. 22 : 

45 L. W. 210 : (1937) 1 M. L. J, 388 : 

9 R. M. 628 ; A. I. R. 1937 Mad. 273. 

-Ss. 5, 6 — Xegolialions, preparation or 


.9. ISS, Cr. P. C. 

Before S. 188, Cr. P. C., can be applied for trial 
of an ofTcncc under the Act, the prosecution 
must prove that the Act makes penal a child 
marriage performed outside British India. 
Narayan Mudlagiri Malialc v. Emperor. 

37 Cr. L. J. 211 : 

159 I. C. 923 : 37 Bom. L. R. 885 ; 

59 Bom. 745 : 8 R. B. 239 : 

A. I. R. 1935 Bom. 437. 


Ss. 5, 6 — Complaint under — Finding as 

to age, necessity of. 

In ease of complaints under Ss. 5 and G, it is 
essential that the trj'ing Magistrate should find 
definitely that either or both of the contracting 
parties to the marriage, -were infants, tlmt is to 
say, that the bridegroom was under the age of 
18 or that the bride was under the age of l-I. 
6'nc Ifnlfan Lai Binani v. Emperor. 

40 Cr. L. J. 605 : 

181 1. C. 916 : 11 R. C. 874 : 

A. I, R. 1939 Cal. 288. 

-Ss. 5, 6 — Marriage celebrated outside 


preliminary acts, if 2 >un{s}iablc — Marriage outside 
British India not penalised. 

S. o of the Child Marriage Restraint Act takes 
account only of performing, conducting or 
directing a child marriage, tlmt is to say, the 
actual marriage ceremony itself and not of any 
negotiation, preparation or any other prelimi- 
narj' nets. 

S. 3 of the Penal Code postulates that before 
any person can be tried in British India for an 
offence committed beyond British India, there 
must be in existence a I.tw making him liable to 
be so tried. The contraction of a child marriage 
outside British India is not an offence \mdcr 
the Child Marriage Restraint Act, since there 
is no provision in the Act nor in any applica- 
tion of any part of the Penal Code that partici- 
pating in such a marriage is an offence -when 
committed outside British India. Haider v. 
Issa Syed. 39 Cr. L: J. 651 : 

175 I. C. 615 : 11 R. N. 2 : 

A. I. R. 1938 Nag. 235. 

-Ss. 5, 6 — Scope of — Bridegroom’s parents 


British India umlrr mistake of fact — Offence — j 
tcbcibrf c.Ttra-terrilorial — Mistake of fact, tchclher ! 
g,ood in defence— Cr. P. C. (Act I' of JSVS), Ss. | 
JIG, JSS. 

.A mistake of fact can lx? pleaded successfully ’ 
only if on account of such mistake an net -tvliich ■ 
otlicr^visc would be an offence ceases to be an 
olTenec. 

Tlic Penal Code, ns well ns the Child Marriage ' 
Restraint Act, arc extra-territorial to the cx- 


xchen liable, S. 0. 

S. 5 applies only to the solemnisation of 
marriage by others than parents and hence S. 0 
alone applies to parents who promote a child 
marriage or permit it or negligently fail to pre- 
vent it. The p.arcnts of the bridegroom cannot 
be convicted under S. 0 merely because the 
bride was under l-f years and they can be con- 
victed, if .at all under S. (i only if the bride- 
groom that is their own son who was in tlicir 
charge was tinder J 8 years at the time of the 
marriage. Public Prosecutor v. 2’liammannn 
Batlayiia. 38 Cr. L. T. 549 : 

168 I. C. 723: 1937 M. \V. N. 212 :45 L. \V. :437: 

9 R. M. 633 : 1. L. R. 1937 Mad. 854 : 

A. I. R. 1937 Mad. 490. 

-Ss.5, 6[1)— Application of— to foreigners 


— Sentcnec. 

The Act is a penal statute, and under its provi- 
sions, whoever offends against those provisions, 
commits a crime even if he is a foreigner and 
the act is not an offence in the foreign place. 
But this matter can be considered in mitigation 
of punishment, Superintendendent and Ilernem- 
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OF 1929) 

hranccT of Legal Affairs, Bengal v. liadha 
Kissen. 

37 Cr. L. J. 757 : 
■1631. C. 147 : 39 C. W. N. 656 : 

8 R. C. 697 (1). 

— ^S. 8 — Jurisdiction — Additional District 

Magistrate whether competent to try. 

An Additional District Magistrate "who bas 
been given all the powers of a District Slagis- 
tratc is empowered to try a case under the Act. 
In rc : Abdur Bahinian Kuttij. 

(38 Cr. L. J. 664 (2) : 
169 I. C. 71 : 1937 M. W. N. 321 : 

' 45 L. W. 435 : 1937 1. M. L. J. 498 : 
9 R. M. 679 : 1. L. R. 1937 Mad. 1034 : 

f A. L R. 1937 Mad. 637. 

Ss. 8, 10 — Prcliminarij enquiry, ncccssi- 

ty of — Issue of process without ^ enquiry, legality 

of- 

A preliminary enquirj' is absolutelj' necessary 
before the Court can take cognizanee of an 
offence under Act. Hence the issue of process 
in the case under S. 8 without holding an en- 
quiry under S. 10 is unauthorized bj' law' and 
must be set aside. In rc : Darapureddi Jaggti 
Naidu. 40 Cr. L. J. 818 (1) : 

183 I. C. 581 ; 49 L. W. 552 : 
1939 M. W. N.411 : 1939 1 M. L. J. 900 : 
12 R. M. 343 (1) ; A. I. R. 1939 Mad. 530. 

S. 9 — Taking cognizance, meaning of— 

taking cognizance belorc obtaining certificate r c- 
quired under S. ISS, Cr. P. C. — Taking cognizance 
and enquiry into eharge — Distinction between. 

Taking cognizance does not involve any for- 
mal action or indeed action of any kind but 
occurs as soon as a Slagistratc applies his mind 
to the suspected commission of an offence. 
Thus it occurs as soon as he reads the complaint 
and even before he examines the complainant 
which he is bound to do. Having taken cog- 
nizance, he proceeds to enquire into the charge. 
Hence a Magistrate has jurisdiction to take 
cognizance under S. 9 before certificate is ob- 
tained under S. 188 of the Cr. P. C. The taking 
of cognizance is an action "wliich is prior to and 
independent of the enquiry into the charge, so 
that the Court may have jurisdiction to take 
cognizance, although it has no jurisdiction to 
enquire into the charge before certificate is 
obtained. Harnarayan v. Govindram. 

41 Cr. L. J. 645 : 
188 I. C. 606 : 1940 N. L. J. 304 : 13 R. N. 9 : 

A. I. R. 1940 Nag. 245. 

S. 10 — Preliminary inquiry, nece ssiiy of 

— Accused’s failure to object — Estoppel. 

The object of S. 10 is that no one should be 
harrassel by a prosecution until a Magistrate 
has satisfied himself by inquiry that there is a 
prime facie case against him. The object of 
the preliminary inquiry is, therefore, to inquire 
whether there is a prime facie case or not. 
But where the accused makes no objection to 
the trial, he cannot, W'hen the result has gone 
against him, showing that there w'as not only 
a prime facie case against the accused, but 
there was a substantive case against the ac- 
cused, benefit by an objection which is entirely 


CHILD MARRIAGE RESTRAINT ACT (XIX 
OF 1929) 

technical in its nature. Harihar Tiwari v. 
Etwari Gop. 40 Cr. L. J. 887 (1) : 

184 I. C. 230 : 20 P. L. T. 495 : 
12 R. P. 231 : 6 B. R. 24 : 
A. I. R. 1939 Pat. 525. 

S. 10. 

Pi'climinarj' enquiry, necessity of — Omission 
to hold preliminary inquiry before issuing 
process to accused — Trial is vitiated. Mangel 
v. Kalu. 32 Cr. L. J. 616 : 

130 I. C. 783 (2) : 31 P. L. R. 945 : 
12 Lah. 383 : 1. R. 1931 Lah. 351 : 

A. I. R. 1931 Lah. 56 (1). 

S. 10 — Preliminary enquiry, necessity 

of. 

The Court taking cognizance of an offence 
under this Act is bound to hold a preliminary 
enquiry before taking further action, unless it 
dismisses the complaint under S. 203 of the 
Cr. P. C. Emperor v. Chand Mel Goenka. 

35 Cr. L. J. 1436 : 
151 1. C. 830 : 35 P. L. R. 8 : 
15 Lah. 63 ; 7 R. L. 209 : 
A. I. R. 1934 Lah. 155. 

S. 10 — Transfer of case for trial without 

inquiry, not legal. 

Transfer of a case under S. 10 to Sub-Divisional 
Magistrate for disposal according to law w’ith- 
out an inquiry under S. 202, Cr. P. C. is illegal. 
Sivagaini Ammal v. Muthu Iyer. 

40 Cr. L. J. 514 (2) : 
180 I. C. 902 (1) : 48 L. W. 774 : 
1938 M. W. N. 1312 1939 : 1 M. L. J. Ill : 
11 R. M. 766 : A. I. R. 1939 Mad. 294. 

S. 11 — Complaint by judicial officer — 

Failure to take bond, effect of. 

Where the complaint is by a judical officer, 
omission to record reasons for not requiring 
him to execute a bond cannot be held to 
vitiate the proceedings. Suk'ia Sahu v. Emperor. 

34 Cr. L. J. 237 ; 
141 1. C. 810 : 13 O. L. J. 791 : 

I. R. 1933 Pat. 91 : 
A. I. R. 1933 Pat. 87. 

S. 11 — Security bond found subsequently 

insufficient — Legality of trial. 

Tlie mere fact that the security bond under 
S. 11 w’liich was prima facie sufficient, w'as 
afterwards found to be defective, does not 
vitiate the trial. Bachchu Lai v. Emperor. 

37 Cr. L. J. 616 : 
162 1. C. 389 (b) : 1936 O. L. R. 254 : 
1936 O. W. N. 480 : 8 R. O. 376 : 
A. I. R. 1936 Oudh 311. 

S. 11 (1) — Prosecution, if imperative — 

Failure to record reasons for not taking bond, 
effect of. 

Provision is imperative — Failure of Magistrate 
to record reasons why complainant w'as not 
required to execute bond is material irregularity 
not curable by S. 537, Cr. P. C. Kaluram Daga 
V Emperor. 34 Cr. L. J. 554 : 

143 I. C. 279 : 37 C. W. N. 626 : 

I. R. 1933 Cal. 393 : 
A. I. R. 1933 Cal. 433 (1). 
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CHILD ^V^rNESS. 

See also (i) Evidence Act, 1872, S. 118. 
(i?) Oaths Act, 1878, S. 0. 

-Ei/c-tcil)icss of crime, a-idenee of. tclieii 


NAGPUR TENANCY ACT (VI OF 


to he relied upon. 

Tlic mere fact that the evidence of the only 
eye-witness of a crime is that of a child six- 
years of age, is not a ground for not relying 
upon it, especially when the evidence is given 
without hesitation and without the slightest 
, suggestion of tutoring or anything of that sort 
--^ind there is corroboration of the evidence in so 
far ns it narrates the actual facts, and of the 
child’s subsequent conduct immediately 
afterwards. Fain Santal v. Emperor. 

22 Cr. L. J. 427 : 
61 1. C. 705 : 6 P. L. J. 147 : 2 P. L. T. 988 : 

A. I. R. 1921 Pat. 109. 


CHIN HILLS 
1896). 

Sec Cr. P, 

CHINESE BUDDHIST LAW. 

Sec also B uddhist Law (Chinese.) 


-Marriage — Valid marriage- 




CHOTA 
(\T[ OF 


NAGPUR 

1908). 


REGULATION (V OF 

C., 1808, S. 439. 


-Essentials of 

-Consent of parlies to live together and publicity 
of relationship — Sufficiency of—Maiulenanee. 

Marriage is in China, concluded according to 
the will of the contracting parlies, and has in 
'y^some way or other to be made public. Wlicrc 
tlie question of the status of a chief or first wife 
is not involved, in the ease of marriage among 
Chinese Buddhists, what really constitutes a 
valid marriage is the consent of the parties 
concerned to live together as husband and wife. 
They must, however, give surficient publicity to 
their relationship. The result is the same whe- 
ther the Burmese Buddliist Law or Chinese 
Customary Law applies to a marriage between 
a Chinese Buddhist man and a Chinese 
Budhist woman. Consequently, where 
it is shown by the evidence that the 
parlies lived together ns husband and 
wife for some time and Ihej’ were accepted 
ns such by their relations and friends and there 
is no evidence to prove that the wife refused 
to live with her husband, .she is entitled to 
maintenance. -1/n Kyin Hlaing v. Mating Kyin 
Stci. ' 38 Cr. L. J. 274 : 

166 I. C. 577 : 9 R. Rang. 270 : 1937 Rang. 90 : 

A. I. R, 1931 Rang. 29. 


TENANCY ACT 


S. 46, application of. 

l.ease executed before 1003 — S. 4G lias no 
application. .Jtada Prasad v. Emperor. 

35 Cr. L. J. 677 (2) : 
148 I. C. 351 : 6 R. A. 693 : 
A. l.R. 1934 All. 331. 

S. 63 (as amended by Act II of 1938), 

— Offence under .S’. CS, essence of — Manager, 
Court of IVards, committing offence — Trial — 
J'roeedure. 

An olTcnce under S. 03, Chota Nagpur Tenancy 
Act, is committed only if the landlord or his 
agent levies or mahes certain demands over and 


CHOTA 

1908) 

above the rent legally due from tlie tenants, 
’riierc is no offence if anybody other 
than the landlord or an agent of the 
landlord demands commodities from persons 
who arc not his tenants. Vlicrc the Manager 
of the Court of Wards demands ccrl.ain commo- 
dities or animals or birds from the tenants of 
the estate which he is not entitled to demand, 
he commits an offence under S. 03. S. 03 
(l)(<j) of the Chota Nagpur Tenancy Act 
creates an offence but docs not deal with the 
method in which investigation is to be made 
and the trial to be held ; therefore by rc.ason of 
S. .> (2) of the Cr. P. C.. it must be investi- 
gated into and tried according to the provisions 
of the Code. Capt. M. O. Angelo v. Kandan 
Manjhi. 41 Cr. L. J. 221 : 

185 1. C. 738 : 6 B. R. 241 : 12 R. P. 440 : 

A. I. R. 1940 Pat. 316. 

Ss. 63, 215 — Appeal — Forum. 

Orders under S. 03 fall within the purview of 
S. 215 of the Act and arc nppe.alable to the 
olRccrs mentioned therein and not to the ofTicers 
to whom appeals would lie under the provisions 
of the Cr. P. C. Krishna Prasad Singh v. Empe- 
ror. 29 Cr. L. J. 420 : 

108 I. C. 556 ; 7 Pat. 421 : 10 A. I. Cr. R. 154 : 

9 P. L. T. 496 : A. I. R. 1928 Pat. 370. 

Ss. 63, 258 (as amended by Act II 

of 1938) — Jurisdiction of — Ss. 63 and 25S — Crimi- 
nal Courts to try offence — Court of Wards Aet 
(IX of 1ST!?), S. 70 — Etiles made under r. JJS — 
If ultra vires. 

Rule 115 of the rules made by Court of Wards 
under S. 70 of the Court of Wards Act, does not 
take away the power expressly given to the 
Court by S. 20 to appoint and remove managers 
but it only requires the previous sanction of 
Go\’t. Ss. 09 and 70 of the Act empower the 
making of such a rule and it is not, therefore, 
tdlra vires, Capt. M. O. Angelo 1 v. Kandan 
Manjhi. 41 Cr. L. J. 221 : 

185 1. C. 738 : 6 B. R. 241 : 12 R. P. 440 : 

A. I. R. 1940 Pat. 316. 

-Ss. 63, 258 (As amended by Act II of 


W3S) — Scope of — Jurisdiction of Criminal Courts 
to try offences under S. 63 — Manager of Court of 
Wards, committing offence under S. 63 — Sanction 
for prosecution, necessity of — Cr. P. C. (Act V of 
1S9S), S. 197. 

Tlicrc is nothing in S. 03 wliich deprives tlic 
ordinary Criminal Courts of .Turisdietion to try 
all offences under that section. S. 258 docs 
not deprive a Criminal Court of its jurisdiction 
to try a criminal offence. Under S. 59-A, 
Court of Wards Act, a manager of 
Court of Wards is a public servant and 
where, according to the rules made bj' the 
Court of Wards under R. 70 of that Act, such a 
]>erson gelling certain salary cannot be appoint- 
ed without the previous sanction of the Govt., 
it follows that he cannot also he dismisscil 
without the sanction of the Govt. When such 
a manager therefore commits an offence under 
S, C3, Chot.a Nag. Ten. Act, while acting in his 
capacity as a manager of the estate, a sanction 
of the Govl. under S. 197, Cr. P. C., is 
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CHRISTIAN MARRIAGE ACT (XV OF 1872) 

nccessarj-^ for his prosecution. 181 1. C. 317 (1) 
referred to. ^ Capt. M. O. . Angelo v. Kaiidan 
Manjhi 41 Cr. L. J. 221 : 

185 I. C. 738 : 6 B. R. 241 : 12 R. P. 440 : 

A. I. R. 1940 Pat. 316. 

S. 72 (4) — Surrender of holding by raiyat 

— Landlord’s right to re-enter — Termination of 
under-raXyat's rights — Dispossession of under- 
raiyat — Criminal trespass. 

lYhen a raiyat surrenders his holding, the land- 
lord acquires a right to enter upon the land and 
he can do so in spite of the land being in the pos- 
session of an under-ra?\?/a! brought on the land 
by the raiyat, and if he does so, he commits no 
offence. Har Prasad Singh v. Ilnlsan Chamar. 

29 Cr. L. J. 642 : 

110 I. C. 98 : 9 P. L. T. 728 : 

10 A. I. Cr. R. 420. 

S. 139 (4). 

Jurisdiction of Civil Court is not barred to 
entertain suit under S. 41 (4) for ejectment of 
lessee holding over after termination of h's 
lease. Jaxoala Prasad v. Emperor. 

35 Cr. L. J. 677 (2) : 

148 I. C. 351 ; 6 R. A. 693 : 

A. I. R. 1934 All. 331. 

CHRISTIAN MARRIAGE ACT (XV OF 
1872). 

Ss. 3, 68 — Conslruclion of — ‘Professing 

Christian religion,’ meaning of — Aet, scope of — 
S. 68, applicability of — Christian marrying accord- 
ing to Hindu rites — Offence — Estoppel, doctrine 
of, lohether applies to Criminal Law. 

Per Knox, J. — The Act has to be so construed 
that no' case be held to fall Avithin it which docs 
not fall both within the reasonable meaning of 
its terms and within the spirit and scope of the 
enactment. No violence must be done to its 
language in order to bring people Avithin it, 
but rather care must be taken that no one is 
brought AAuthin it aa’Iio is not Avithin its express 
language. It is not competent to a Court 
to extend the Avords of an enactment by cons- 
truction. 

The AA'ord ‘means’ in S. 3 is an inclush'e term 
and, therefore, no one except a person Avho 
professes the Christian religion comes Avithin 
the purvicAV of S. 08. A person is not a ‘person 
professing the Christian religion’ Avithin the 
meaning of the Act simply because he is baptis- 
ed as an infant, Avhen he has no possibility of 
saying to the AA'orld AA’hat is the faith to AA'hich 
he belongs, nor can any importance be attached 
to the fact that he attends a Christian school. 
The dressing as a Christian, especially in the 
Bhangi class, is not conclusiA'c on the point 
either. A person cannot be said to profess the 
Christian religion if at the time of his marriage 
he performs devi hi puja. Quaere. — AVhether 
S. 68 of Act XV of 1872 Avas intended to 
penalise marriages other than those intended 
to be or purporting to be marriage under the 
Act. Per Walsh, . J. — A person, Avho, on the 
eve of his marriage, resists all pressure and per- 
suasion to be married as a Christian by a Chris- 
tian ceremony and Avho, having by birth and | 
connection other religious associations, deliber- 


CIRCUMSTANTIAL EVIDENCE 

atcly decides to marry a SAveeper according to 
sweeper rites and does public Avorship to Hindu 
gods in the presence of his relatives and friends, 
is not ‘a person professing the Christian religion’ 
Avithin the meaning of S. 8 of the Christian 
Marriage Act. The principle of estoppel 
has no place in the Criminal LaAV and 
the idea of a Christian by estoppel is a con- 
tradiction in terms. The object of Act XV 
of 1872 is not to prevent people marry- 
ing as they Avish, but to enable them to protect 
themselves and their posterity by a laAvful 
and binding marriage if they Avish to be married 
as Christians. There is no express prohibition 
preventing a professing Christian from doing 
violence to his faith and marrying a non-Chris- 
tian by a non-Christian ceremony. S. 08 
of the Act doet not make it criminal for a 
professing Christian to marry by a ceremony 
Avhich is A'oid under S. 4 of the Act. It refers 
to a class of persons Avho solemnize or profess to 
solemnise a Christian marriage under the Act 
not being authorized by S. 5 to do so. Malta 
Barn A’. Emperor. 19 Cr. L. J. 615 : 

45 I. C. 519 : 16 A. L. J. 414 : 40 All. 393 : 

A. I. R. 1918 All. 168. 

! Ss. 68, 4, 5 — Application of — Marriage 

between Hindu and Christian solemnised by Hindu 
rites — Offence of solcmniser. 

A Hindu by religion, performing a marriage 
according to the Hindu mode betAAcen tAA’o 
persons citlier of AA'hom is a Christian, commits 
an offence under S. 68. The Christian Marriage 
Act was intended to apply to the marriages of 
all Christians in India including marriages 
Avhere one of the parties is a Christian. 
Koldndai Vein v. Dequidt. 18 Cr. L. J. 840 : 

41 I. C. 664 : 6 L. W. 126 : 22 M. L. T. 163 : 

1917 M. W. N. 589 : 40 Mad. 1030 : 

A. I. R. 1918 Mad. 601. 

CIPHER CODE. 

Sec — (;) Criminal Trial. 

{ii) Evidence Act, S. 10. 

CIRCUMSTANTIAL EVIDENCE. 

See also — {i) Criminal Trial. 

(ti) EAudcnce. 

Capital case — Admissions of Counsel — 

licliancc on circumstantial evidence — Conclusion, 
mode of arriving at 

In a case of circumstantial evidence Avhere 
the failure of one link destroys the chain, it is 
of the utmost importance to get on to the 
record CA'cry piece of CAudence AA'hich makes the 
cliain : othervA'ise there is danger of an Appel- 
late Court not understanding hoAV a par- 
ticular conclusion has been reached and 
of miscarriage of justice resulting. It is 
better in a capital case , not to take admis- 
sions from the Counsel for the defence at all. 
EA'cry fact ought to be strictly proved on the 
record. Sheo Narain Singh v. Emperor. 

21 Cr. L. J. 777 : 

58 I. C. 457 : 2 U. P. L. R. All. 128 : 

A. I. R. 1920 All. 99. 

Conviction by process of elimination. 

A conviction based upon circumstantial evi- 
dence, in the absence of direct evidence, is 
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ROOfl. ^VIIcn two persons nre suspected of 
Imving coininiltcd nn offence nnd when atten- 
dant circiunslanccs show that the offenec 
could not liavc been committed by one, tbc 
Court may infer that tlic other must Iiave been 
concerned in its commission. Jn tc : 
Vaithiunth Pillai. 14 Cr. L. T. 465 : 

20 I. C. 721 : (1912) M. W. N. S25. 

Conviclion — Facts to he iricotisistcnl with 

itttiocciicr of accused — Jtcfrrcucc — Disagrceincnt 
bctxoccii Judge and Jtmj — Itcfcrcnce -vlien to be 
<jnnde to High Court — Criminal Procedure Code 
(Act r of IS'JS), S. 307. 

In case of circumstantial evidence, the facts 
found should be inconsistent on a reasonable 
hypothesis with the innocence of the 
accused before a conviction is pronounced. 
It is not in every case of doubt nor in every 
case in which a view different from that of tbc 
Jury can be entertained on the evidenec, that a 
reference under S. a07 of the Cr. P. C. 
is to be made to the Iliph Court ; the 
verdict of the Jury should be manifestly wrong 
before such a reference is made. Emperor v. 
Sumamoijcc Biswas. 14 Cr. L. J. 660 : 

21 I. C. 900. 

Conviction when evidence compatible with 

guilt and innocence, both. 

It i.s a fundamental rule of universal applic.a- 
Jion in cases dependent on circumstantial 
evidence that in order to Justify tlie inference 
of guilt, the incriminating facts must be incom- 
patible with the innocence of the accused, and 
inc.apnblc of explanation uj)on any other 
reasonable hypotlicsis tlian lliat of Ids guilt. 
Sviicre, however, circumstances are as consistent 
with llie innocence ns with the guilt of nn 
accused person, they cannot Iinve any probative 
force, and no inference of Ids guilt should be 
drawn. Httrjee Mul v. Imam Ali .Sircar, 

1 Cr. L. J. 124 : 
8 C. W. N. 278. 

Conviction, when justified. 

In order to pronounce a conviction in a case of 
circumstantial evidence, the facts found .should, 
on a reasonable hyiiotlicsi.s, be inconsistent with 
the innocence of the accused. Emperor v. 
Zohra. 21 Cr. L. J. 278 ; 

55 I. C. 294 : 1 P. L. T. 657 : 
A. I. R, 1920 Pat. 674. 

Sufficiency for conviction. 

In order to justify the inference of guilt from 
purely cin-umstantial evidence, the evidence 
must be such as to be incompatible with tlic 
innocence of the accused and incajiablc of 
explanation on any reasonable hypothesis other 
than that of his guilt. Mohammad Yar v. 
Emperor. 25 Cr. L. J. 685 : 

81 1. C. 173 : 5 L. L. J. 40 : 
A. I. R. 1924 Lah. 62 : 
.-ilso Emperor v. Jagat Bam. 

48 I. C. 167 : 19 C. L. J. 987 : 
A. I. R. 1919 Lah. 440. 

Value of — Quantum of proof nwessary 

for conviction. 

Tbc fundamental rule by winch cimimslantial 
evidence is estimated, is that in order to justify 
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the inference of grdlt, the inculpatory facts must 
be incompatible with the innocence of the 
accused and incapable of explanation ui)on 
reasonable hypothesis other than that of 
his guilt. 

Although it cannot be laid down as a proposi- 
tion of la^e that quantum or value of evidence 
must depend upon the enormity of the crime, 
yet it is safer to follow the established rule that 
“the fouler the crime is the clearer and the 
plainer the proof ought to be.” Baghunandan 
Kocri V. Emperor. 22 Cr. L. J. 154 : 

59 I. C. 858 ; 1 P. L. T. 684. 

irnnf of explanation — Effect. 

Where nprinia facie case has been made out 
against an accused, the force of suspicious 
circumstances is augmented if he docs not 
attempt to explain tliem. Isarsing Sawansing 

V. Emperor. 15 Cr. L. J. 497 : 

24 1. C. 585 : 7 S. L. R. 109 : 
A. 1. R. 1914 Sind 111. 

Bcliancc when permissible. 

Circumstantial evidence must be exhaustive 
and exclude the possibility of guilt of any other 
person, or must point conclusively to the com- 
plicity of the accused. Chirag-ud-Din v. 
Emperor. 15 Cr. L. T, 293 : 

28 1. C. 501 : 18 C. W. N. 1144 : 

A. 1. R. 1914 Cal. 450. 

CITATION TO DEFAULTER. 

Sec Penal Code, 1800, S. 174. 

CITY OF BOMBAY MUNICIPAL ACT 
(HI OF 1888) 

Ss. 3 (2), 515 — Nuisance, definition of— 

Powers of Magistrate discretionary - Wrong-doer 
a public benefactor, effect of— Stables round resi- 
dential house — Paying guest, whether can com- 
plain — Dirce-lion not to issue licence. 

Tbc complainant was a paying guest of one 

W, a tenant in a certain bungalow. The owner, 
hiiving obtained the consent of the Municipal 
Commissioner, commenced to erect stables on 
the open land round the bungalow. A com- 
plaint was fded under S. 515 of the City of 
Bombaj’’ Municipal Act, and the .Magistrate 
being of the opinion that the stables were a 
nuisance, directed the Municipal Commissioner 
not to issue a licence. The Municipality ap- 
pealed : Held, (1) that the stables were a 
nuisance with reference to the residents of the 
house in relation to the particular circums- 
tances of the crise ; (2) that tbc fact that the 
complainant was a paying guest was not mate- 
rial ; for the purpose of enabling him to com- 
plain of the nuisance, it was suflicicnt that he 
resided in the house ; (.’I) that the Magistrate 
had jurisdiction to direct the Municipal Com- 
missioner not to issue a licence. Municipal 
Corporation of Bombay v. MaUandatne. 

26 Cr. L. J. 374 : 
84 1. C. 854 : 25 Bom. L. R. 1321 ; 
48 Bom. 241 : A. I. R. 1924 Bom. 241, 

Ss. 3 (x), (y), 305 — Public and private 

.street, distinction between— Street, whether in- 
cludes houses abutting nn it. 

A “.street” drM,-s not merely mean the actual 
road-way but includes the houses on cither sides 
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of it. Where before the coming into force of 
the Act, a sewage pipe was laid down in a lane 
which carried the sullage water of the houses on 
the two sides of the lane ; Ilehl, that the la no 
was a public street to which S, .‘505 applied. 
Emperor v. Eamrao Vishvnvalh. 

19 Cr. L. J. 743 ; 
46 I. C. 519 : 20 Bom. L. *R.* 620 i 
A. 1. R. 1918 Bom. 91. 

Ss. 3 (m), 248 (1) (c) — ‘Oxonef, mcan- 

ing of — Leased premises sub-IcI — Service, of notice 
on xohom competent. 

IWiere premises have been let out by the 
owner to any lessee who sub-lets them and 
collects the rents, both the landlord and the 
lessee are ‘owner’ within the meaning of S. .‘J 
(»?), and the IMimieipality may, at tlieir op- 
tion, ser\'e a notice under S. 2-tS (1) (c) cither 
on the landlord or the lessee. J offer Cassam 
Moosa V. Emperor. 30 Cr. L. J. 29 : 

112 I. C. 861 : 30 Bom. L. R. 144 : 
I. R. 1929 Bom. 67 : 53 Bom. 131 : 

A. I. R. 1928 Bom. 528. 

Ss. 3(m),248 (1) {c)~Rcnt farmer of 

premises whether ‘oxoncr’ — Notice for making 
.sanitarii arraxigemcnis — Disobedience — Prosecu- 
tion. 

A person who receives rent under an agree- 
ment witli the owner of the premises to pay a 
fixed sum to him per month out of the rents, 
falls within the definition of ‘owner’ in S. 

Cl. (m) and can be prosecuted for disobedi- 
ence of a notice issued to him under S. 248 
(1) (c) to provide sanitary ari-angcmcnt for 
the premises. Aziz Gaffor Kazi v. Emperor. 

30 Cr. L. J. 17 : 
1121. C. 849 : 30 Bom. L.'R. 1439 : 
I. R. 1929 Bom. 69 : A. I. R. 1928 Bom. 527. 

Ss. 33 (m), 380 — ‘Ozvncr', meaning of — 

Service of notice on trustee or agent. 

The word ‘owner’ includes not only the person 
who ultimately receives the rent but also an 
agent or trustee who receives it on account of 
the ultimate owner, and tlie Municipality can 
serve a notice under S. 380 upon such agent 
or trustee. There is nothing in S. 380 which 
renders the definition of ‘owner’ inapplicable 
either to the case cf the owner of a hut or shed 
or to the case of the owner of the land on which 
such hut or shed stands, Lakshman Pandu v. 
Emperor. 29 Cr. L. J. 520 : 

109 I. C. 314 : 30 Bom. L. R. 339 : 
10 A. I. Cr. R. 176 : A. I. R. 1928 Bom. 136. 

Ss. 248, 249, 525 — Place where more 

than twenty persons arc employed — Poioer of 
Commissioner to require erection of xoatcr-closcts 
— Notice — Incorrect description of premises — 
Validity of notice. 

Where more than 20 persons are employed 
in any place, the Commissioner has power 
under S. 249 to require the owner or occupier 
to construct a sufficient number of water- 
closets for their use even if the place forms 
part of an adjacent building of the owner and 
there are water-closets in that building. In- 
correct description of the premises concerned, 
in a . notice under S. 249 of the said Act is 
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not fatal to the validity of the notice. 
Amratlal Amarchand v. Emperor. 

30 Cr. L. T. 5 : 
112 I. C. 773 : 30 Bom. L. R. 1422 : 

I. R. 1929 Bom. 53 : A. I. R. 1928 Bom. 532. 

S. 257 — Scope of — Water-closet — Con- 

slmction, etc., of — Storage of water in cistern — 
Notice requiring landlord to pump zoater into 
cistern, legality of. 

S. 24G-A and the following sections of the 
Act, dealing with water-closets, merely relate 
to the construction, position and proper 
maintenance of water-closets, and have noth- 
ing whatever to do with the supply of water 
to such closets. 

S. 257 of the City of Bombay Municipal 
Act being a penal section must be strictly 
construed. Under that section, only certain 
kinds of work can be requisitioned by the 
Commissioner to bring the condition of the 
privy or water-closet within the previous 
provisions of the Chapter, that is to say, with 
regard to its construction or maintenance. 
The Commissioner has no power under this 
section to direct a landlord to maintain a 
water-closet in good order by pumping a 
sulficient quantity of water into the cistern. 
Sale Mahomed Ilaji Ahmed v. Emperor. 

25 Cr. L. J. 968 : - 
81 1. C. 616 : 26 Bom. L. R. 178 : 
A. I. R. 1924 Bom. 337. 

S. 313-A — Complaint by Police. 

The Police can lodge a complaint in respect 
of an offence under S. 313-A. Emperor v. 
Kassam Alibhai. 36 Cr. L. J. 279 : 

153 I. C. 38 : 36 Bom. L, R. 965 : 59 Bom. 53 : 

7 R. B. 210 : A. I. R. 1934 Bom. 459. 

S. 349-B — “BiifWing”, meaning of — 

Bath-room, addition of, xvhether raising or erect- 
ing building. 

Wlierc there is a substantial residential 
house, the house ns a whole must be regard- 
ed as the “building” referred to in S. 349-B 
and it is not possible to construe the word 
“building” as denoting some small portion of 
the whole house, such as an outlying bath- 
room. The accused added small bath-rooms 
to the third and fourth floors of an old 
residential house in the City of Bombaj'. The 
house had been built before the coming into 
force of the City of Bombay Municipal Act, 
1888, and newly added bath-rooms fell below 
the original height of the house : Held, 
timt the accused had neither raised nor erect- 
ed a building within the meaning of S. 349-B. 
Kallianji Vardhaman v. Emperor. 

18 Cr. L. J. 902 : 
42 I. C. 134 : 19 Bom. L. R. 681 : 
41 Bom. 741 : A. I. R. 1917 Bom. 249. 

S. 384-A — Construction — Owner of build- 
ing, xohen liable. 

The provision contained in S. 384-A of Citj' 
of Bombay Municipal Act, is a penal provision 
and the section must be strictly construed. 
The owner of a building is only iiable under 
the section if he himself is using the premises 
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but not otlicnvisc. Dattatrayn liamdiandra v. 
F.mvcTOT. 40 Cr. L. J. 343 : 

180 I. C. 97 : 41 Bom. L. R. 82 : 
11 R. B. 290 : A. I. R. 1939 Bom. 95. 

Ss. 394, 471. Sch. M., Part II— “0i7 

(ether sorts)", incamnn of — Storing oil tcilhout 
licence — Wrongful refusal of Commissioner to 
grant licence, defence of. 

Tlic “oil (otlicr sort.';)” in Part II of 

Schedule means oils other than ])ctroleuni, 
as defined in tlie I’clroleuin Act, and ‘dangerous 
-.^ictrolcum’ as defined in the same Act, and 
inVIude sweet oil and cocoanul oil. It is no 
answer to a charge of storing oil without a 
licence that the refusal of the Commissioner 
to grnnl a licence was wrongful, yarandas 
Karasandas v. Emperor. 

22 Cr. L. J. 321 (2) . 
61 1. C. 49 : 26 Bom. L. R. 353 : 
45 Bom. 1076 : A. I. R. 1921 Bom. 445. 

— Ss. 394, 4I2-A (b) — ‘Other mill: pro- 
ducts, Ghee. 

Tile words ‘other milk produets’ do not in- 
clude ghee. Ratansi Ilirji v. Emperor. 

31 Cr. L. J. 103 : 
120 I. C. 356 : 31 Bom. L. R. 581 : 
S3 Bom. 627 ; A. I. R. 1929 Bom. 274. 

Ss. 402, 403 — “MarJiet", meaning of — 

Mere collection of shops owned by same landlord 
selling same articles, tchclher marhei — 
irniits, xchethcr articles of human food, 

A mere collection of shop.s, though owned 
by the .same landlord and dealing with the 
.same articles, would not constitute a priv.atc 
market unlc.ss the owner has control over the 
actions of the shop-keepers and the right to 
comi>cl them to sell particular commodities 
and at particular hours. Fruits arc articles 
of human food within the scope of S. 402 (2). 
JJombau Municipality v. Yenhanna Ellappu 
Jlalaram. 30 Cr. L. J. 168 : 

113 I. C. 506 : 30 Bom. L. R. 1128 : 
52 Bom. 780 : 1. R. 1929 Bom. 138 : 

A. I. R. 1929 Bom. 413. 

Ss. 461 (o), 418 — Bombay Municipal 

Bye-la:cs, Ch, III, Byc-lato 4, xchethcr ultra 
vires — Measure, honest and current, but not 
verified, use. of — Offence — Commissioner, duly of. 

The fourth byc-l.aw in Cluaptcr III of the 
Byc-I.aws framed by the Bombay JIunicipal 
Vorporalion, which prohibits the use of any 
measure which has not been duly verified by 
I'omparison with the standard mc.nsurc, is 
beyond the powers vested in the Municipal 
t'o'rj>oration under S. 401 inasmuch ns it pur- 
j)orts to give the ^lunieipal Corporation or 
the Commissioner far wider power th.an that 
conferred by S. 418 of the .•\el. 

S. 4G1 (o) only cmi>owcrs the Corporation t«» 
pass bye-laws to prevent the jiracliec of fraud 
by the use of measures which arc false or 
defective with reference to the .standard 
measures assumed to have been verified by 
the Commissioner as direclcd in 41S. But 
neither under S.41S nor under S. 4<51 has the 
t'oriHiration the 5 )ower to say that in the 
private markets of the city no measure shall 
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be brought into use unless it ha.s ahci.dy been 
verified by the Commis-ioncr. Rather the 
provisions of the Act imjioit that, if the Com- 
missioner lias reason to susficet any particular 
measure w-Iiich is currenf, his method of con- 
trolling it is to verify it as directed under 
S. 418, and thereafter to secure that the 
measures of that denomination in use 
shall correspond with the verified measure. 
There i.. nothing in S. 418 or itndcr S. 4G1, 
Cl. (n), which wotihi justify the Municipality in 
prohibiting the me of an honest measure in a 
private market merely on the ple.a that if the 
use of that measure were j>rohil)itcd, it might 
be c.asicr for the Municipality to cn.sure that 
the measure actually in use should not be 
false or defective with referenee to the verified 
and .standard measures. 

The use of an honest measure of one de.s- 
cription cannot be said to facilitate the com- 
mission of fraud bj' the use of false or defec- 
tive measures of a wholly different name and 
description. Jrt re : Jivrnj Dhanji, 

18 Cr. L. J. 701 : 

40 I. C. 701 : 19 Bom. L. R. 368 : 

41 Bom. 580 : A. I. R. 1917 Bom. 209. 

S. 517 — Commis'sioncr's poxcers. 

Section 517 means that the Commissioner may 
prefer a charge against any person, and there 
is nothing in it to show that the Commis- 
sioner alone may take proceedings. Emperor 
v. Kassam Alibhai, 36 Cr. L. J. 279 : 

153 I. C. 38 : 36 Bom. L. R. 965 : 

59 Bom. 53 : 7 R. B. 210 : 

A. I. R. 1934 Bom. 459. 

* CITY OF BOMBAY POLICE ACT (IV 
OF 1902). 

S. 22 (1) — Scope of. 

S. 22 (I) which cnlitle.s the driver of a 
vehicle intending to pull up to do so at the 
extreme side of the street along which he is 
proceeding does not justify overtaking cars 
which rvere going slowlv. Khodabux v. Emperor. 

27 Cr. L. J. 1213 : 

97 I. C. 973 ; 28 Bom. L. R. 1066 : 

A. I. R. 1926 Bom. 564. 

Ss. 23 (3), 89 (3), 127, 134, 137— Order 

prohibiting meetings — Fencer of Commissioner of 
' Police to prohibit meetings in private places — 
Order under S. 23 (3) — Mode of promulgation — 
, Inference of hnoieledge from circumstances — Dis- 
obedience of order — Punishment xinder S. ISS, 
Penal Code. 

The words ‘any assembly or procession' in 
S. 23 (3) of the City of Bombay Police .Act 
arc not restricted to an assembly or procees- 
sion in a public place but arc wide enough 
to include an assembly in a jjrivatc place. .A 
Commissioner of Police can lawfully promid- 
gatc an order under S. 23 {.'!}, if, in his oj)ini()n, 
such an order is necessary for the prcserv.-i- 
tinn of the public j»cace or safely, but if he 
has manifestly abused his powers, the (’onri 
has jHiwer to .say that he has not excrcis<'(l 
his diserelion fairly and honestly. There is 
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no provision in the City of Bombay Police 
Act as to the mode of serving an order in 
vriting under S. 23 (3) of the said Act but 
knowledge of the order may be proved by 
circumstances vliich give rise to an inference 
that the accused had such knowledge. In order 
that the disobedience of an order under S. 23 
(3) may amount to an offence . under S. 188, 
Penal Code, it is not necessary that the 
accused should intend to produce harm or 
contemplate his disobedience as likely to pro- 
duce harm. It is sulTicient if he knows of 
the order and his disobedience produces or is 
likely to produce harm. Though the disobedi- 
ence of an order of the Police Commissioner 
under S. 23, Sub-s. (3) is an offence punish- 
able under S. 127 of the Act, it would be 
equally punishable under S. 188 of the Penal 
Code, if all the conditions laid down by that 
section are fulfdled. Blialchandra Trimbak 
lianadivc v. Evtperor. 31 Cr. L. J. 495 : 

123 I. C. 497 : 31 Bom. L. R. 1151 : 

55 Bom. 35 : A. I. R. 1929 Bom. 433. 

S. 27 — Deputation bij Commissioner — 

Arrest — Criminal Court’s power to consider 
legality. 

When the Commissioner of Police deports a 
person under S. 27 and arrests him for dis- 
obedience of the order, the Criminal Court 
has power to consider whether the order of 
the Commissioner was justified on the evidence 
on record. Emperor v. Anna Vithoba. 

33 Cr. L. J. 169 : 

135 I. C. 484 : 33 Bom. L. R. 1164 : 
I. R. 1932 Bom. 100 : A. I. R. 1931 Bom. 514. 

S. 63 — Criminal Proeedure Code {Act V 

of 1898), S. m~Evidencc Act {I of 1872), S. 157 
— Previous slatcmenl made by witness to officer 
of Police during investigation — Oral evidence of 
such statement, admissibility of. 

Oral evidence of what a witness had said 
on the occasion of an identification parade in 
the presence of a competent Police Ofiiccr 
of the Bombay City Police is admissible in 
evidence under S. 157, Evidence Act, to 
corroborate a subsequent statement made by 
the witness, notwithstanding the provisions 
of S. 102, Cr. P. C. Wahiduddin Hamiduddin v. 
Emperor. 31 Cr. L. J. 1003 : 

126 I. C. 333 : 32 Bom. L. R. 327 : 

54 Bom. 528 : A. I. R. 1930 Bom. 158. 

S. 70 — Accused person arrested in 

Native State and handed over to Bombay Police 
■ — Investigation not complete — Jtemand to Police 
custody — Jurisdiction of Presidency Magistrate. 
Where the accused are arrested in a Native 
State and are brought to Bombay in Police 
custody and the investigation is not complete, 
the Magistrate has jurisdiction to make the 
order of remand under S. 70 of the City of 
Bombay Police Act. P. B. Pande v. Emperor, 

26 Cr. L.J. 1181 . 

88 I. C. 605 : 27 Bom. L. R. 612 : 

49 Bom. 623 : A. I. R. 1925 Bom. 387. 

Ss. 89 (3), 127, 134, 137. 

See City of Bombay Police Act, 1902, 
S. 23 (3). 
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CIVIL DISPUTE 

S. 112-D — “Deputed thief,” meaning of 

— Person convicted of theft, whether reputed thief. 

The fact that a person had actually been 
convicted of theft is a ground for holiMng 
that he is a “reputed thief” within the ni^/cn- 
ing of cl. (d) of S. 112. The expression “re- 
puted thief” does not mean a thief who has 
achieved not merely one or two convictions 
but in addition a reputation .and a distinction 
amongst his neighbours and his community as 
habitual offender. A reputed thief is not 
something more than a convicted thief but' 
something less and means a person who even 
though he might not have been convicted as 
a thief is so reputed in the circles to which 
his reputation is a matter of interest. A 
man w'ho is convicted twice of theft is more 
than a reputed thief and not less, the ques- 
tion of reputation being one of fact. Emperor 
V. Chand Mahboob. 27 Cr. L. J. 123 : 

91 1. C. 699 : 27 Bom. L. R. 1388 : 

A. I. R. 1926 Bom. 46. 

CITY OF RANGOON MUNICIPAL ACT 
(VI OF 1922) 

Ss. 125, 214 — Keeping open private 

market without licence — Prosecution — Limitation. 

A complaint in respect of the offence keeping 
open private market without licence must be 
filed within 3 months from the date of the 
knowledge of the Municipality of the commisr 
sion of the offence. Emperor v. U Thin Chin. 

30 Cr. L. J. 754 : 
117 I. C. 250 : 7 Rang. 23 : 
I. R. (1929) Rang. 186 : A. I. R. 1929 Rang. 122. 

CIVIL AND CRIMINAL CASE 

Difference between, trial of. 

The difference between the trial of a civil and 
a criminal case is that in the former, it is the 
duty of tlie parties to place their case before 
the Cou rt as they think best, whereas in the 
latter, it is the duty of the Court to bring all 
relevant evidence on the record and to see that 
justice is done. Emperor v. Janki Prasad. 

22 Cr. L. J. 210 : 
60 1. C. 322 : 43 All. 283 : 19 A. L. J. 196 : 

A. I. R. 1921 All. 202. 

CIVIL COURT. 

Adjudication of Civil Court must be 

accepted by Criminal Courts. 12 Cr. L. J. 50. 

Judgment of. 

Sec Criminal trial — Duty of Court. 

CIVIL DISOBEDIENCE. 

Sec Criminal Law Amendment Act, 
1908, S. 17 (1), (2). 

CIVIL DISPUTE. 

Police assistance, to enforce right, desir- 
ability of. 

It is very undesirable to employ the Police 
in order to assist parties to enforce what they 
claim to be their right in a matter of eivil 
dispute, until the matter has been decided by 
the Civil Court. Jugdeep Singh v. Emperor. 

18 Cr. L. J. 640 : 
39 I. C. 1008 : 1 P. L. W. 580 i 
A. I. R. 1917 Pat. 339. 
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CIVIL PROCEDURE CODE (ACT XIV ] 
OF 1882). : 

S. 622 — Civil Procrtliirr Code (Act T* of 

190S), S, lid — Itevisiori — Prncticr — Crimitia! Pro- ; 
ccdtiTc Code, S. 470 — Order passed hij a CivU Court [ 
— Revision presented as under S. 439, Criminal , 
Procedure Code, Irea'cd one under S. 115, Civil i 
Procedure Code. j 

Tile Court may entertain as an application 
under S. 022, C. P. C. (now S. 115) an appliea- • 
lion purporting to be one presented in accord- | 
ance witli the provisions of S. 430, Cr. P. C. for 
^^revision of an order passed by a Civil Court i 
under S. 470 of the latter Act. Emperor v. 1 
llurga Prasad. 1 Cr. L. J. 639. 

S. 4 — Oudh Laras Act, S. 19 — Recording 

of evidence in Criminal Case — Lara applicable. 
Under S. 4, it is S. 10 of the Oudh Laws Act 1 
which applies to the recording of evidence in a 
criminal ease in Oudh and not O. XVIII, r. 0, 
C. P. C. JIazari v. Emperor. 32 Cr L. J. 851 : 

132 I. C. 270 : 8 C. W. N. 685 : 

I. R. 1931 Oudh 270 : A. I. R. 1931 Oudh 385. ^ 

S. 9 — Provincial Small Cause Courts Act . 

{IX of 1SS7), S. 10. — Suit of the nature of Small ' 
Causes — Court of principal jurisdiction. 

As regards eases of a nature cognizable by a i 
Small Cause Court, the District Court is not the ) 
principal Court of original jurisdiction. A ‘ 
Small Cause Court is itself a principal Court of j 
original jurisdiction with regard to suits 
•^•ognizable only by such Court. Suhhdco Singh 
V. District Magistrate of Muzaffarptir. I 

18 Cr. L. J. 370 : ! 

38 I. C. 754 : 2 P. L. J. 1 : 3 P. L. W. 433 : 

A. I. R. 1916 Pal. 53. 


CR'IL PROCEDURE CODE (ACT XIV OF 
1882} 

particular room in question inu'-t be in the 
occujiancy of the judgmenl -debtor. Tej Singh 
V. Emperor. 36 Cr. L. J. 545 ; 

154 I. C. 631 : 1935 A. L. J. 367 : 
7 R. A. 778 : A. I. R. 1935 All. 490. 

S. 70 — Local Government Rules under 

S. 70, rr. SO, ,31, 32 — E.vecution — Purver of .dssis- 
tant Collector to order prosecution — Jurisdiction 
—Penal Code (Act XLT' of 1500), S. 1S2. 

An Assistant Collector iias no powers of either 
Civil, Revenue or Criminal Court while 
receiving an applieation under rule 30 of the 
rules frximcd by tiic Local Government under 
Ss. (!8 and 70 of the C. P. C; Hence if an 
ofTcncc as defined in S. 182 of the Penal Code 
in committed in the cotir.sc of making the ap- 
plication under the Jibovc rule, the Assistant 
Collector has no jurisdiction to order prosecu- 
tion. Bhajan Tr.vari v. Emperor. 

16 Cr. L. J. 457 : 
29 I. C. 89 : 13 A. L. J. 479 ; 37 AIL 334 : 

A. I. R. 1915 All. 283. 

S. 80 — Act done in official eapacilp. 

If the act was such as is ordinarily done by the 
olficcr in the course of his oHicial duties, and he 
considered himself to be acting as a public 
olliccr and desired other persons to consider 
that he was so xicting, tiie act clearly purports 
to be done in his ollicial capacity. The motives 
do not enter into the question at all. Moham- 
mad Sharif v. Nasir Ali. 132 I. C. 17 ; 

(1930) A. L. J. 1443 ; 53 All. 44 ; 
I. R. (1931) All, 449 : A, I. R. 1930 All. 742. 


S. 10 — Objections against an axaard — 

Slap of proceedings. 

IVherc objections to an award arc preferred 
in a Court, no application under S. 10, for stay 
of prof'cedings lies on the ground that a suit in 
re.spcct of the same .subject-matter has been 
instituted in another Court by the applicant. 
Grahams Trading Co. (India), Ltd. y. Chandulal 
Parmanand. . 37 Cr. L. J. 175 ; 

159 I. C. 824 : 8 R. D. 102 : 

A. I. R. 1935 Sind 228. 
S. 47 — Res judicata. 

Proceedings for enforcement of award — Objec- 
tions to award overruled — Subsequent suit 
challenging aw.ard on same grounds is not 
maintainable, Gour Chandra Pramanil: v, 
Ranaghai Peoples Bank, Ltd. 60 Cr. L. J. 572 : 

7 R. C. 708 : 156 I. C. 405 (2) : 

A. I. R. 1935 Cal. 396. 

S. 60 — Pcr.sonal right to maintenance — 

.■illachmcnt. 

IVhcrc the right to receive maintenance is only 
n personal right, it is not assignable and is nol 
liable to be seized and sold in execution of.n' 
tlecrec for money. The test is whether a purely 
personal right was created by the order for 
rnaintenanec or nol. Giribola’llcbi v. Xirmala- 
hnla Jlebi, 157 I. C. 1089 ; 62 Cal. 404 : 

39 C. \V. N. 281 ; A. I. R. 1935 Cal. 578. 
S. 62 (3) — Requirement of. 

In S. C.2 (.3), there is no limitation that the 


-S. SO—Suit against public officer for act 

done in bad faith— Notice to Government, ichcihcr 
necessary. 

A public officer sued in resiicet of an net done 
in bad faith is not entitled to notice under S. 80 
of the C. P. C., 1908. Peary Mohan Das v. 
Weston. 13 Cr. L. J. 65 : 

16 C. W. N. 145 : 13 I. C. 721. 

S. 80 (4). 

Where all the express requirements of the law 
so far ns the ingredients of the notices arc 
concerned, were complied with, there is a sub- 
stantial compliance with the rexpuTcmcnts of 
the law. Asandas Ilashmatrai v, Khanchand. 

148 I. C. 178 : 6 R. S, 189 : 
A. I. R. 1933 Sind 240. 

S. 100 — Second appeal — Genuineness of 

signature — Finding of fact. 

A finding on a question as to genuineness of 
a signature is a finding of fact. Radhika Prasad 
Singh Deo v. Emperor. 38 Cr. L. J. 235 : 

166 I. C. 531 : 3 E. R. 177 : 9 R. P, 309. 

S. 109 — Leave to appeal to Privy Council 

in contempt eases. 

Legal practitioner — PunLlimcnt for conlcmjil 
of court — ^.-Vnothcr Ucneli of Iligli Court .susjiend- 
ing him from praelicc — Leave to appeal to 
Privy Council, may be granted — .Security is 
to be furni'hcd as in Civil cases. 

145 I. C. 853 : (1933) A. L. J. 273 : 
55 All. 246 : 6 R. A. 179 : A. I. R. 1933 All. 225. 



All INDIA CiaiMlNAL digest ( 1904 — 1940 ) 




CIVIL PROCEDURE CODE (ACT XIV OF 
1882) 

' S. 109 (c). 

See Legal Practitioner. 

Ss. 109, 110, 112 — Proceedings for 

contempt for publication of article in newspaper 
by Advocate — Whether of a criminal nature — 
heave to appeal to His Majesty in Council. 

Where the High Court took cognizance of 
contempt committed by the publication of an 
article in a newspaper by an Advocate and 
ordered notice to be issued to the writer, editor 
printer and publisher to show cause why 
they should not be convicted and punished for 
contempt, the proceedings are in the exercise 
of the inherent jurisdietion of the High Court 
and of a criminal nature. A mere misdes- 
cription in the notice issued by the ofTice will 
not make the proceeding one of a civil nature. 
Nor can it be said tliat merely because the 
Advocate was an olTicer of the Court, the pro- 
ceeding against him was of an administrative 
character. The conviction and the fine imposed 
are themselves sufficient to show at least that 
the proceeding was not of a civil nature. The 
matter is of an exclusive jurisdiction and the 
order is final. S. 110 has no application to 
such a case. Nor is S. 109 applicable and 
S. 112, Sub-S. (2) expressly makes the Code 
inapplicable to matters of criminal jurisdiction. 
Further as the question for consideration being 
not so much of jurisdiction as of an interpreta- 
tion of the passage objected to, the case cannot 
be certified as being otherwise a fit one for 
appeal to His Majesty in Council. Kapildeva 
Malviya v. The Chief Justice and the Judges of 
the High Court at Allahabad. 155 I. C. 188 : 

1935 A. L. R. 350 : 7 R. A, 902 : 
(1935) A. L. J. 810 : 57 All. 910 : 

A. I. R. 1935 All. 811 : 

■ S. 110 — Leave to ajjpeal to Privy Council 

in orders from contempt proceedings. 

Proceedings for contempt for publication of 
article in newspaper by Advocate are of an 
administrative character. The matter is of 
an exclusive jurisdiction and order is final 
and leave to appeal to Privy Council w'ill not 
be granted. Kaplideva Malviya v. The Chief 
Justice and the Judges of the High Court at 
Allahabad. 155 I. C. 188 : 

1935 A. L. J. 810 : 7 R. A. 902, 
A. 1. R. 1935 All. 811. 

S. 115. 

See also {i) Cr. P. C., 1898, Ss. 195, 476, 
476-B. 

{ii} Sanction to Prosecute. 

— S. 115 — Civil or Revenue Court starling 

prosecution under S. 476, Cr. P. C. — Interference 
in revision by High Court. 

Where a Civil or Revenue Court has initiat- 
ed proceedings under S. 476 of the Cr. P. C., 
the High Court can in revision interfere with 
an order of the Appellate Court in such pro- 
ceedings only under S. 115. Mandi Lai v. Ram 
Adhin. 36 Cr. L. J. 254 : 

153 I. C. 104 : 11 O. W. N. 1469 : 

7 R. O. 291 : A. I. R. 1935 Oudh 59. 

— " S. 115 — Criminal Procedure Code {Act 


S72 
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V of 1898), Ss. 195, 476 — Order sanctioning or 
revising to sanction prosecution by Civil Court — 
Revision. 

Where an order granting or refusing sanc- 
tion for prosecution under S. 195 or S. 476, 
Cr. P. C., made by a Civil Court is sought to 
be set aside by an application to the High 
Court, the High Court can exercise the powers 
vested in it by S. 115 of the C. P. C. or 
S. 15 of the High Courts Act, and the Criminal 
Bench, as such, has no jurisdiction to deal with 
the matter on revision. Budhu Lull v. Chotu 
Cope. 18 Cr. L. J. 793 : 

41 I. C. 313 : 25 C. L. J. 401 : 
22 C. W. N. 654 : A. I. R. 1917 Cal. 527, 

• -S. 115 — Exccssiveness of fee levied by 

Municipality — Mixed question of fact and law. 

The question whether the fee levied by a 
bye-law of the Municipality is excessive, is a 
mixed question of fact and law and cannot be 
raised for the first time in revision. Ajmeri 
V. Emperor. 35 Cr. L. J. 704 : 

148 I. C. 603 ; 1934 A. L. J. 80 : 56 All. 241 : 

6 R. A. 727 : A. I. R. 1934 All. 39. 

S. 115 — Omission to appear in person in 

jmrsuance of a summons — Order for prosecution 
for the omission — Material irregularity — Revision 
—Penal Code (Act XLV of 1860), S. 174— 
Offence. 

In a land acquisition case, the District 
Judge fixed a date and issued notice to the 
.applicant to appear on that date in person. 
The applicant failed to appear in person but 
appeared by a pleader. The District Judge 
informed the pleader that if the applicant 
did not appear in person, • a warrant would 
be issued. The applicant, therefore, did 
appear in person on the same date and offered 
an explanation that as the notice was in 
Arabic characters, he did not know that his 
personal attendance was required. The Dis- 
trict Judge ordered his prosecution under 
S. 174, Penal Code : 

Held, that an offence under S. 174 had 
not been committed by the accused and 
that the District Judge committed a material 
irregularity in directing his prosecution. 
Balbadhardas v. Emperor. 12 Cr. L. J. 432 : 

11 1. C. 616 : 8 A. L. J. 537. 

S. 115 — Person directed to be prosecuted 

for perjury and forgery — Omission to specify 
charge. — IrTcgularily — Delay in ordering prosecu- 
tion, effect of — Criminal Procedure Code (Act V of 
1898), S. 476. 

In a case where a person is directed to be pro- 
secuted by a Civil Court for perjury and also for 
forgery, he is entitled to know what are the 
statements in respect of which he is charged 
with perjury and which portion of the document 
is said to have been forged by him, and to 
object to his committal on a general charge 
embracing any and all the offences mentioned 
in the Penal Code. In such a case, a High Court 
has power to interfere under S. 115 of the 
C. P. C., 1908. 

In a case where steps under S. 476, C. P. C., 
are to be taken, it is highly desirable 
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tlial they should be talcen as soon ns possible ; R'/uso/ of sanction to prosrctilc — Application for 
and not delayed. Kashi Shuhal v. Emperor. revision to ori<;inal side of Iliph Court ichcilicr 

18 Cr. L. J. 4 : j proper — Revision whether Civil nr Criminal ncecs- 
36 I. C. 836 ; 14 A. L. J. 844 ; 38 All. 695. > sary — Application in civil ease — Enquiry, if 
S. 115 — Proceedings under Legal Practi- • 

tioners Act — Revision — High Court, interference \ IVlicre a Jud^c of tlic .Small Cause Court at 

by. ' Calciitla refuses sanction to prosecute under 

A Iliph Court has no power under S. 115. Civil ' S- 100, Cr. P. C., an application for the revision 

Procedure Code, to interfere with an order ! o*" oroc should be made to the original side 

, under S. iiO of the Legal Practitioners Act. In ' ^ 0 “^ and not to the Appellate 

re ; Miilchand. 21 Cr. L. J. 449 : Side. Shamsher Mtindul v. Canindra A’arain, 

56 I. C. 433 : 13 S. L. R. 212 : ' “•* followed. 

A. I. R. 1920 Sind 7o! ■ a])pHc.ation for sanction to prosecute made 
* ' before the Small Catisc Court is a ease under 
S. 115 — Revision — Adjudication of ease ■ s. 115 of the C. P. C. 

not pul by jtlainliff— Interference. l TJie High Court on the criminal side has no 


IVlicrc the Court adjudic.ates upon a case which 
has not been put forward by the plaintiff, it is 
an irregularity in respect of which the revi- 
pional powers of the High Court may be 
invoked. Mohammad v. Wahab Jan. 

37 Cr. L. J. 197: 

159 I. C. 819 : 8 R. Pesh. 87 : 

A. I. R. 1935 Pesh. 174. 

S. 115 — Rreision — Certification of pay- 
ment time-barred — Executing Court going into 
question of receipt — Absence of jurisdiction. 

Where judgment-debtor’s applieation for 
certification of certain .amount not admitted 
>^)y decree-holder in his petition for execu- 
tion is dismissed ns time-barred, the exe- 
cution Court has no jurisdiction to take notice 
of the rccciiit produced by judgment-debtor 
after dismissal of application. If court enquires 
into the matter, it acts ultra vires and revision 
is eomjjclcnt. Lachman Singh v. Emperor. 

32 Cr. L. J. 647 : 

131 1. C. 216 : 32 P. L. R. 46 : 

A. I. R. 1931 Lah. 105. 


' jurisdiction under S. -PIO of the Cr. P. C. to 
j interfere with an order of a Civil Court passed 
I under S. 1D5, but the High Court has sueh power 
under S. 115 of the C, P. C. for a Civil Court 
when acting under S. 1D.> is not in any way 
exercising Criminal jurisdiction. Saligram v. 
Ramji Lai 2S A. 554 : 8 A. L. .T. 394 : .\. W. N. 
(inOG) 103 : 3 Cr. L. J. 400 : I. M. L. T. 210, 

1 followed. 

! An .application under Sub-s. C of S. 195 of the 
1 Cr. P. C. is not an appeal properly so called and, 
1 therefore, the power of revision is not excluded, 
j Ilardco Singh v. Ilanuman Dal Narain, 20 A. 244 
[ at p. 247, referred to. 

; In an application for sanction, it may be that 
I to decide whether the case is a false case will 
' involve an enquiry, but if the .Tudge finds that 
' necessary, he must liold it. Ramdin Bania v. 
I Sao Baldish Singh. 11 Cr. L. J. 357 : 

I 6 I. C. 473. 

I S. 135 — Criminal Procedure Code, S. 4S8 

I — Warrant of arrest in maintenance proceedings 
i — Protection from arrest. 


S. 115 — Revision — Fantastic victo of lazo 

by Court bclozc. 

The High Court maj’ interfere under S. 115, 
C, P. C,. where the lower Court has taken a 
fantastic view of the law. Rash Bchary Ray v. 
Emperor. 32 Cr. L. J. 238 : 

129 I. C. Ill : I. R. 1931 Cal. 127 : 

A. I. R. 1930 Cal. 639. 

S. 115 — Revision. 

Where a First Appellate Court confirms a 
sanction granted by the lower Court, no second 
appeal lies against the order of the First 
Appellate Court. The only remedy of the 
aggrieved party i? to apply for revision under 
S. 115. ly.tvno Raja v. Thayammal. 

iSCr.L.J. 977: 
42 I. C. 593 : A. I. R. 1912 L. B. 85. 

S. 115 — Revocation of sanction to pro- 
secute by District Judge in appeal — Revision — 
High Court, power of, interference of. 

The High Court can interfere under S. 113, 
C. P. C., with an apjiellatc order of a District 
Judge passed under S. 590 of Uic Cr. P, C. 
Rang Bahadur Singh v. Shconandan Singh. 

18 Cr. L. J. 873 : 
41 1. C. 985 : A. I. R. 1917 Pat. 173. 

S. 115 — Small Cause Court Judge — 


I S. 135, C. P. C., does not exempt a party 
j from being arrested bs- a Criminal Court in 
' execution of an order under S. 488, Cr. P. C. 
I Dani v. Emperor. 30 Cr. L. J. 788 : 

1 117 I. C. 238 : I. R. 1929 Lah. 670 : 

I A. I. R. 1929 Lah. 785, 

S, 135 (2). 

P.arly arrested one Iiour after rising of court — 
Arrcsl at place not on his way to his residence 
— Protection from arrest cannot be given. 
Ram Prasad v. Emperor. 34 Cr. L. J. 173 : 

141 1. C. 605 : 36 C. W. N. 1071 : 
I. R. 1933 Cal. 143 : A. I. R. 1933 Cal. 11. 

-S. 136— Pozvers under, construction of— 

Warrant sent to Munsif— Arrcsl in pursuance 
of such xoarrant—Escapr— Offence, Penal Code 

; (!riei xLV of mo), s. 22-1-11. 

I When a Court c.xorcises the extraordinary 
j powers conferred on it by S. 130, C. P. C., tlie 
! provisions of lliat section must he strictly 
^ observed ; and the w.arrant must be endorsed 
; to the District Court outside the jurisdiction of 
! the issuing Court, in which the warrsint is to he 
' executed. Therefore a wamint sent to the 

• .Munsif is defective and wliere a person arrested 

• in pursuance of such warrant escapes, he can- 
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not be convicted under S. 225-B., Penal Code. 
Bansropan Singh v. Emperor. 39 Cr. L. J. 2 : 

171 I. C. 894 : 18 P. L. T. 760 : 
4 B. R. 85 : 10 R. P. 258 : 
A. I. R. 1937 Pat. 603. 

S. 144 — Restitution. 

Court’s jurisdiction as to restitution arises 
under S. 144 and also is inherent in its general 
jurisdiction. 

134 I. C. 906 : 58 Cal. 1070 : 
35 C. W. N. 483 ; I. R. 1931 Cal. 906 : 

A. I. R. 1932 Cal. 29. 

S. 144 — Restitution. 

Restitution cannot be granted so as to affect 
the interest of strangers. Rajjabali Khan v. 
Faku Bibi. 134 I. C. 906 : 

58 Cal. 1070 : 35 C. W. N. 483 : 
I. R. 1931 Cal. 906 : A. I. R. 1932 Cal. 29. 

S. 151 — Criminal Procedure. Code (Act 

F of 1S9S), S. 4S0— Penal Code (Act XLV of 
ISGO), S. 175 — Contempt of Court — Disobedience 
of Court's order to produce books and give deposi- 
tion — Summary jurisdiction of Court to punish 
contempt. 

S. C. P. C., does not give the Court a 
blank cheque or an absolute discretion to make 
any order it i^leases. It certainly does not 
confer upon any Court a summary jurisdiction, 
v’hich it does not otherwise possess, to punish 
contempts by fine or imprisonment. 

The summary power conferred by S. 4S0 of 
the Cr. P. C. only extends to offences in the 
nature of contempt, committed in the view or 
presence of the Court. It may also extend to 
contempts committed in the precincts or ofTices 
of the Court, but it does not extend to con- 
tempts committed outside the Cohrt. 

An order fining a person for contempt of Court 
on his failure to appear with books in Court 
is not legal either under S. 151, C. P. C. or 
S, 480, Cr. P. C. Chogmal Scraogi v. Emperor. 

20 Cr. L. J. 373 : 
50 I. C. 981 : 23 C. W. N. 389 ; 

A. I. R. 1919 Cal. 44. 

O. Ill, R. 4 (2)— Pleader — Termination 

of engagement. 

Under O. Ill, R. 4 (2), C. P. C., after a 
Pleader has once been appointed by a party, his 
employment cannot be determined except (1) 
by a writing signed by the client or the Pleader 
and filed in Court with the leave of the Court, 
or (2) by the termination of the proceedings in 
the suit. This rule should be strictly observed. 
In the matter of Two Pleaders. 

18 Cr. L. J. 808 : 
41 1. C. 328 ; 1 P. L. W. 483 : 
2 P. L. J. 259 : 1917 Pat. 217 : 
A. I. R. 1917 Pat. 211. 

— — O. VI, R. 5 — Rejected replication, use of 

— To contradict statements by petitioner under S 
145, Evidence Act (1 of 1S72). 

Though the replication which is rejected can- 
not be treated as a pleading, the Court can 
place the replication on the' record with its 
order thereon. The replication can be used as 


CIVIL PROCEDURE CODE (ACT XIV OF 
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a previous statement to contradict the state- 
ments made by the petitioner in Court under 
S. 14.5, Evidence Act. Behari Lai Stid v. 
Emperor. 41 Cr. L. J. 204 : 

185 I. C. 588 : 41 P. L. R. 652 ; 
12 R. L. 313 : A. I. R. 1939 Lah. 529. 

O. VI, R. 14 — Plaint signed by pri- 
soner in contravention of Jail Regulation, vali- 
dity of. 

A plaint signed or a suit authorised by a man 
in jail is just as good as any other suit or 
plaint, altliough the plaintiff in signing the 
plaint or authorising the suit contravenes some 
of the provisions of the Jail Manual. Bisheshar 
Nath V. Emperor. 19 Cr. L. J. 865 : 

441. C. 28:16 A. L.J. 64: 
40 All. 147 : A. I. R. 1918 All. 275. 

O. 7, R. 1 — Requirements of. 

Particulars of facts constituting cause of 
action, when it arose and whether it is within 
jurisdiction must be clearly stated. 

32 Cr. L. J. 1205 : 
134 I. C. 583 : I. R. 1931 Lah. 967 : 

A. I. R. 1931 Lah. 189. 

O. VIII, R. 2 — Written statement — 

Defendants right to raise or omit to raise pleading 
at their will, O. S, r. 2. 

A written statement being a pleading, it is 
competent to the defendants to a suit to raise 
such pleas in their written statements ns they 
think fit or to abstain from raising things wliich 
appear to the defendants not to be of advantage 
to them. Rash Bchary Ray v. Emperor. 

32 Cr. L.J. 238: 
129 I. C. Ill : I. R. 1931 Cal. 127 : 

A. I. R. 1930 Cal. 639. 

O. VIII, R. 5 — Denial by necessary 

implication. 

There is no denial by necessary implication 
of the statements in tlie plaint when the 
language which can be looked to to lind that 
denial is a statement wliicli is in itself so in- 
consistent as not to be capable of admitting or 
denying anvthing. In re : S. K. Mitra. 

41 Cr. L. J. 899 : 
190 I. C. 320 : 13 R. Rang. 81 : 
A. I. R. 1940 Rang. 190. 

O. IX, R. 9 — Plaintiff Pardanashin 

Lady — Dismissal in defaidt in early part of day 
— Application for restriction made same day — 
Sttjficirnl case. 

In a case in which plaintiff is pardanashin and 
her counsel was engaged in High Court when 
case was taken up and case was dismissed in 
early part of day and restoration application 
was made on same day, there is sufiieient 
ground for restoration. Sardar Begam v. 
Muhammad Said. 129 I. C. 890 (1) : 

31 P. L. R. 550 : A. I. R. 1930 Lah. 943. 

O. IX,R. 13. 

Setting aside of an e.r parte order at the 
instance of a defendant against whom the 
suit was dismissed, legality of — Proceedings 
subsequent to the setting aside of an e.v parte 
order tdlra vires — Judicial proceeding — False 
evidence given after re-hearing — No offence 
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of piving fiilsc cvidcnoe. Pcntil Code (Act , 
XLV of 1800), ss. 103, 100 — Criminal Procedure ; 
Code (Act V of 1808), S. 470. Babti Ham v. ^ 
HrnvcTOT, 12 C. L. J. 373 : ‘ 

II I. C. 141. 

• O. X — Stalcmcnl of jmrty — Pkadiu" ami ■■ 

7iot evidence. 

The .slsilcnicnt made by a parly under 
O. X, is on llic same footing as a pleading 
.i^and cannot be treated as evidence in tlie 
fiise against tiie opposite party wbo bad no 
opportunity of cross-examination. Dogar Mal- 
Amin Chand v. P,, A Pleader. , 

32 Cr. L. J. 303 : ! 
129 R. C. 301 : 1. R. 1931 Lah. 189 ; l 
31 P. L. R. 913 : A. I. R. 1930 Lah. 947. i 

O. X, r. I, O. XVIII, r. 5 — Court's pmeer 

to examine on oath — Heading out statement, j 
necessity and object of. > 

Under Order x, rule I, C, P. C., a Court is | 
not bound to examine tlic parties on oath, 
but it has power to do .so if it should think | 
fit. Order XVIII, rule 5, requires Hint a 
statement of a witness when recorded, should , 
be read out to him and this, for a double 
reason. In the first j)lace, any mistake made 
either by tlie dcjjoncnt or by the writer can ' 
be correoled, and in the second place, a locits 
T<' paenitcnliac is provided for a person who lias 
made a false statement. Kartar Singh v. ' 
Emperor. 18 Cr. L. J. 607 : 

39 I. C. 847 ; 12 P. R. 1917 Cr. : 

15 P. W. R. 1917 Cr. 
A. I. R. 1917 Lah. 192. 

O. XVI, r. 10 — Failure to attend as — ; 

Imposition of fine ivithaut altaehmcnt, legality of. 

Neither the issue of a proclan ation nor an i 
• order for nllachment of property is a con- 
dition precedent to the imposition of a fine 
for non-attendance of a person who has been i 
summoned to attend a Civil Court a.s a { 
witness. Sunder Singh v. Emperor, ; 

29 Cr. L. J. 704 ; | 
110 I. C. 336 : 10 A. I. Cr. R. 423 : 

A. I. R. 1928 Lah. 469. 

O. XMII, r. 5— Evidence Act (/ of 

JS72), s. SO — Perjury, trial for — Statanent read 
over to u'itne.ss — Proof — Presumption. I 

\ There is no provision of law that a judge, f 
who records the evidence of a witnc.ss in j 
cases to which Order XVIII, rule S, C. P. C. 
npidics, shall append a note to the cfTcct | 
that the evidence of the witness, when • 
completed, has been duly read out to him. j 
In every such case it should be presumed j 
to have been so done under S. 80, Kvi- 
denee .\ct. Emperor V. Jagal Earn. 1 

19 Cr. L.J. 972; ! 
47 I. C. 872 : 28 P. R. 1918 Cr. : ; 

39 P. W. R. 1918 Cr. : ' 
A. I. R. 1919 Lah. 34S. ' 
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tion to be read over lo the witness is in its 
nature directory ; non-compliance with it docs 
not make the deposition entirely inadmissible 
in evidence (even in a prosecution for perjury 
in respect of the deposition) and the deposition 
can be proved in some way other than by call- 
ing in aid the provisions of S. SO of the Evi- 
dence Act. Elahi Bahsh V. Emperor. 

19 Cr. L. J. 498 : 
45 I. C. 258 ; 27 C. L. J. 377 : 
22 C, W, N. 646 : 45 Cnl. 825 : 
A. I. R. 1918 Cal. 289. 

O. XVin, rr. 5, 6 — Provisions about 

interpretations — Directory — Deposition interpret- 
ed by reader. Judge and Pleader not attending — 
Prosecution for perjury — Validity. 

The provisions of O. XVIII, rr. 5 and C of the 
C. P. C. are directors’, and non-compliance with 
them does not render the deposition inadmi.s- 
sible at a subsequent trial of the deponent for 
prejury. 

If the deposition has not been read over to the 
witnc.ss in the presence of the Presiding .ludge, 
it doc.s not prove itself under S. 80 of the Evi- 
dence Act, but it may be proved in some other 
way. The .fudge who recorded it, can prove it 
or the accused can admit it; S. 01 of the Evi- 
dence .Act merely excluding the oral contents 
of a deposition but not making it admissible in 
evidence. 

If a deposition h.as been inteqirctcd by the 
Reader working in the same room as the .fudge 
even though the Judge and the Pleaders for llic 
parties did not attend to the inter()rctation, 
there lias been .sufficient compliance for all 
purpo.scs with the provisions of O. XVIII, r. .7, 
and a deposition so interpreted proves itself 
under the provisions of .S. 80 of the Evi- 
dence Act. Mirabax v. Emperor, 

23 Cr. L. J. 500 : 
68 I. C. 36 : 18 N. L. R. 192. 

O. XXI, r. 22 — Issuing process without 

notice — Jurisdiction. 

Issuing any process forthwith without notice 
under O. 5lXI, r. 22, in a case coming under 
that rule cannot be said to be without juri.sdie- 
tion merely on the ground of the failure to re- 
cord the reasons. Kanta Saha v. Emperor. 

32Cr. L.J. 886 : 
132 I. C. 244 : 35 C. W. N. 228 : 
I. R. 1931 Cal. 564 : 58 Cal. 940 : 

A. I. R. 1931 Cal. 443. 

O. XXI, r. 22— Service of notice, question 

of, hnmaterial. 

The question whether there was due .service of 
notice under O. XXI, r. 22, is immaterial where 
the notice Inas in fact been issued and it is 
found that the judgment-debtor had knowledge 
of the fact of issue of the notice and posscs>.ion 
was delivered to the decree-holder in execution. 
Koree Mahto v. Emperor. 33 Cr. L. J. 862 : 

139 I. C. 585 : 13 P. L. J. 395 : 
I. R. 1932 Pat. 246 : A. I- R. 1932 Pat. 244. 


■ — O. Win, r. 5 — Xature of — Deposition 

not remt over — .Idiiiisfiblility in r.'idence — Evi- 
dence .icl (/ of JSidj.S. i-O. 

O. XVIII, rule 5, C. P. C., requiring a deposi- 


O. XXI, r. 24 — lioTTfinf of attachment 

of crop illegal — Catting of crop, not theft. 

Warrant of attachment not signed by Court 
and not bearing se.al of Court is illegal. When 
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crops are removed after siieli attachment with 
consent of jndgmcnl-dcbtor, person removing 
is not guilty of theft. Beni v. Emperor. 

36 Cr. L. J. 340 : 
153 I. C. 428 : 1935 A. L. J. 63 : 

7 R. A. 499 : A. I. R. 1935 AIL 214. 

O. XXI, r. 24 (2) — Power lo execute 

warrmil, delegation of. i 

An oiheer to wliom a warrant is issued can 
delegate his autliority to some subordinate 
officer for executing the warrant. Jaganuath v. 
Emperor. 33 Cr. L. J. 887 : 

140 I. C. 118 ; 1932 A. L. J. 179 ; 
L. R. 13 All. 85 Cr. : I. R. 1932 All. 611 : | 
A. I. R. 1932 AIL 227. 

O. XXI, r. 24 (3) — Date for return fixed 

in process — Suhseijuent attachment, legality of — ’ 
Penal Code, S. 42-1- licfusal to return properly — i 
If an offence. '■ 

Where a process lias a date fixed for its return j 
under O. XXI, r. 2-t (il), C. P. C., it cannot be 
executed after ttiat date and any person, whose 
property is attaclied after tlic date fixed for the 
return of the process niay, wlien charged with ■ 
a criminal offence under S. Penal Code, ! 
plead that this property has never been law- 
fully removed from his possession and that, 
therefore, he can commit no offence by taking 
the property in his own use. Sheikh Nasir v. 
Emperor (1) and Emperor v. Gopalasnmy (2), ' 
relied on. 

Tlie provisions of 0. XXI, r. 2 f , are mandatory 
An offence of refusing to return property is 
not contemplated by. S. 424, Penal Code. 
Gurdial Emperor. ' 144 I. C. 32 : 

1933 A. L. J. 1 : L. R. 14 All. 34 Cr. : , 
I. R. 1933 AIL 368 : 55 AIL 119 : , 


Tun Gating (2) and fi.'l I. C. 822 (3), relied on. 
Mating Kan v. Mating Po Tok. 

41 Cr. L. J. 123 : 
185 I. C. 119 : 1940 Rang. 157,: 
12 R, Rang. 183 ; A. I. R. 1939 Rang. 388. 

O. XXI, r. 35— Delivery of posssssion to 

agent orally authorised. 

Under the ])rovisions of O. XXI, r. .4 of the 
C. P. C. delivery of possession can be made to 
any person orally authorised by the dccree- 
hoidcr to lake possession, even though he does 
not hold a jiower of attorney from the latter. 
Lava v. Emperor. 18 Cr. L. J. 37 : 

40 I. C. 689 : 13 N. L. R. 87 : 
A. I. R. 1917 Mad. 759. 

O. XXI, r. 35— Ejectment or delivery of 

possession • — Information to judgment-debtor. 

Under O. XXI, r. Ho (1), C. P. C., there is no 
need to give any information of actual eject- 
ment or delivery of possession lo the judgment- 
debtors. Gajraj Sinha v. Emperor. 

37 Cr. L. J. 56 : 
159 I. C. 306 : 1935 A. L. J. 1108 ; 
1935 R. D. 491 : 1935 A. L. R. 1104 : 
8 R. A. 425 : A. I. R. 1935 AIL 938. 

O. XXI, r. 37— .‘lUernativcs open to 

Court. 

Two courses arc open to the court under O. XXI, 
r. .*17, either it can issue a warrant of arrest, 
it can issue a notice giving the judgment-debto 
a dale on which to ai^pcar in Court. Fattii v. 
Emperor. 34 Cr. L. J. 455 : 

142 I. C. 887 : 1932 A. L. J. 1073 : 
L. R. 14 AIL 9 Cr. : 55 AIL 109 : 
I. R. 1933 AIL 139 : A. I. R. 1932 AIL 692. 

O. XXI, r. 37— Simultaneous issue of 

notice and warrant of arrest. 


A. I. R. 1933 AIL 46. 

O. XXI, r. 32 — ‘Injunction,’ meaning 

of— Order to furnish accounts, whether injunction 
— Failure to obey order — Offence. 

An injunction is in its essence the grant of a 
mode of relief consequential upon an infringe- 
ment of a legal right. It forms part of a decree 
made at a hearing upon the merits, whereby 
the defendant is perpcluallj' inhibited from the 
assertion of a right, or perpetually restrained 
from the commission of an act contrary lo 
equity and good conscience. A preliminary 
decree in a suit for accounts directing the de- 
fendant to furnish and render accounts is not 
an “injunction” within the meaning of r, 82 of 
O. XXI, C. P. C. and the failure of the defend- 
ant to furnish accounts does not entitle the 
Court to take proceedings under that section. 
Arjun Suie v. Emperor. 19 Cr. L. J. 385 : 

44 1. C. 737 : 3 P. L. J. 106 : 

A. I, R. 1918 Pat. 451. 

O. XXI, r. 35 — Delivery of possession of 

land includes crops standing thereon. 

Where the decree-holder is put in possession 
of land, such possession includes the standing 
crops. The judgment-debtor cannot re-enter 
in order to reap and dispose of the crops which 
he had cultivated upon the land. Aung Baw v. 


Court issuing notice and warrant of arrest at 
same time acts injudicially. Puna Mahton v. 
Emperor. 34 Cr. L. J. 269 : 

142 I. C. 160 : 13 P. L. J. 502 : 
11 Pat. 743 : I. R. 1933 Pat. 125 : 

A. I. R. 1932 Pat. 315. 

O. XXI, r. 43— .■lltachmenl of cattle, 

mode of — ‘ Act iial seizure,' whether necessary. 

AH that is necessary to constitute valid attach- 
ment of cattle is that the olficer of the Court 
shmdd go sulficiently near to them to explain 
lo others that he has come to attach the pro- 
perty and to intimate his attention to do so. 
I Piiysical contact or seizure is not necessary. 

! Punnamnraju Rajamraju v. Potturi Tirujiatiraju. 
‘ 31 Cr. L. J. 1086 : 

I 126 I. C. 601 : 1930 M. W. N. 347 : 

32 L. W. 23 : A. I. R. 1930 Mid. 670. 

O. XXI, r. 44 — Irregular aVachment — 

Transfer of possession lo Court. 

An attachment not in accordance with the 
provisions of r. 44, O. XXI, would not transfer 
jmssession of the property to the Court. But 
the presumption of law is that anything which 
is done bj'^ the officer of the Court is properly 
done until the contrary is shown. Itam Bahai 
Aliir V. Emperor. 37 Cr. L. J. 675 : 

162 I. C. 653 : 1936 A. L. J. 283 ; 

8 R. A. 882 : 
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O. XXI, r. 90, proviso. 

As amended by Rnn/roon Iligb Court — ^Appli- 
cation by decree-holder — Deposit of ptircbasc 
money of nuction-purchnscr can be deemed to 
be deposit by dccrcc-holdcr. Mating Min Sin 
V. Mating Mating. 133 I. C. 96 (2) : , 

9 Rang. 366 : 1. R. 1931 Rang. 240 : ; 
A. I. R. 1931 Rang. 181 (1). j 

O. XXI, r. 96 — Delivery of possession by 

beat of drum — Symbolical possession. 

^ A proclamation by beat of drum is only pre- 
cribed in cases where delivciy of immovable 
property in possession of tenant is made bj* 
•symbolical possession under O. XIXI, r. 00. So 
where tlic possession is given by beat of drum 
and the process-server’s report shows that the 
posse.ssion is given without crops, the only 
symbolical possession is given. Laxmanrao 
Narayanrao Aguikar v. Emperor. 

35 Cr. L. J. 1213 : 
1501. C. 1028 : 7R. M.45: 
A. I. R. 1934 Nag. 172. 
O. XXI, r. 10S~Xaliirc of. 

Provision under O. XXI, r. 105, for recording 
reasons may be taken to be not mandatorj- but 
dircclorv. Tej Singh v. Emperor. 

36 Cr. L. J. 545 : 
154 I. C. 631 : 1935 A. L. T. 367 ; 

7 R. A. 778 ; A. I. R. 1935 All. 490. 


COASTING VESSELS ACT (XLX OF 1838) 

, offence under S. 2‘J5-B, Penal Code, inasmuch 
! as an order to find fresh security was necessary 
and proper preliminary to his arrest under 
O. XXXATII, r. and the detention in the 
absence of stich an order, was illegal. Gopal 
Singh V. Emperor. 30 Cr. L. J. 663 : 

116 I. C. 709 : 1. R. 1929 Lab. 565 ; 

A. I. R. 1929 Lab. 163. 

O. XXXVIII, r. 5 — Legal tcarrant, 

absence of — Conviction undn S. ISO, Penal Code. 

IVherc it iippears that no legal warrant was 
issued under O. XXXVIII, r. 5, a conviction 
under S. 18(5, Penal Code, cannot be upheld, 

! although the facts jirovcd may otherwise amount 
I to an oflcncc under the section. Emperor v. 

\ Tohfa. 34Cr. L.J. 1211: 

I 146 I. C. 183 : 1933 A. L. J. 952 : 

55 All. 985 : 6 R. A. 272 : 

A. I. R. 1933 All. 759. 

O. XXXIX, r. 2 — Injunction against 

wife prosecuting maintenance application under 
S. 4SS, Cr. P. C., not competent. 

The Civil Court has no jurisdiction to restrain 
a wife by an injunction from proceeding with 
an application for maintenance under S. 488, 
Cr. P. C., pending a sui t by the husband for 
’ restitution of conjugal rights. Krishna Gobinda 
I Chatlcrji v. Kishoribala Debi. 

1 32 Cr. L. J. 232 • 
I. R. 1931 Cal. 119 : A. I. K. 1930 Cal. 753! 


O. XXII, r. 6 — Death of party — Decree 

passed without impleading legal representatives — 
Second appeal — Hem and. 

WItcrc a ease is heard after tlic death of the 
plaintiff or tlic sole defendant without bringing 
his legal representatives on tlic record, the 
judgment pronounced i.s an absolute nullity. 

IVltcrc the Court hears and decides an appc.al 
after the death of the appellant without bring- 
ing his legal representatives on the record, the 
High Court may cither remand the case for 
frcsij decision or decide the ease itself. 
Ilassanand v. Nandiram. 32 Cr. L.J. 174 : 

128 I. C. 675 : 1. R. 1931 Sind 3 : 

25 S. L. R. 107 : A. I. R. 1930 Sind 259. 

O. XXXII, r. 7. 

Partition suit — Mother accepting v.aluation by 
son, though having ample onportunities to 
ascertain its value — Compromise decree — Com- 
plaint for cheating — Remedy of mother indi- 
' cated. I'irji Kallianji v. Emperor. 

36 Cr. L. J: 872 : 

156 I. C. 153 : 7 R. D. 223 : 

A. I. R. 1935 Sind 95. 

-O. XXXVIII, rr. 1, 3— Penal Code (Act 


' O. XLV, r. 15 — Rcvicio application 

I in Privy Council — Power of High Court or Exc- 
' eating Court to stay execution. 

Neither the Executing Court nor the High 
’ Court has power to stay tlic c.xccution of a 
j decree of the Privy Council on the ground that 
’ an application for review has been made to the 
Prity Council, llajendra Prasad Bose v. Gopal 
Prasad Sen. 

, 1321. C. 359 : 12P. L. T. 61 : 

F. B. I. R. 1931 Pat. 279 : 
A. I. R. 1931 Pat. 208. 

I CO-ACCUSED. 

Sec also Evidence Act, 1872, Ss. .•JO, ll-t 
i:i!J, 


XIA' of J SCO), S. 225-B — Escape from arrest — 
Arrest illegal— Offence — Arrest before judgment i 
— .Ipplieation by surety far discharge— Duty ! 
of Court to give time to find fresh security. 

A surety under O. XXXVIII, r. 1, C. P. C. 
applied to the Court for his discharge. The 
Court discharged him and ordered arrest and 
detention of the judgment-debtor until he pro- 
duced another surety. The judgment-debtor 
though orally directed not to leave the Court, 
left it ; 

Held, that the accused was not guilty of an 


• Statement, admissibility of — Practice, 

A statement made by one of two co-accused 
.should not be u=cd against the other, where 
later on, their eases are tried scpcratcly. If 
such a statement is to be relied on as evidence, 
the accused person who made it must be exa- 
mined as a witness in the other ease. Jiamudu 
Aiyar v. Emperor. 24 Cr. L. J. 426 : 

72 I. C. 538 : 44 M. L. J. 243 : 

17 L. W. 370 : 32 M. L. T. 318 . 

A. I. R. 1923 Mad. 365' 

COASTING VESSELS ACT (XIX OF 
1838 ). 

Ss. 4, 7 and Schedule — Vessel regis- 
tered in name of father of Hindu joint family — 
Death of father — Son plying vessel without 
fresh registration — Change of ownership — 
Offence. 

The accused, his brother and his father were 
members of a joint Hindu family and they 
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owned a liarbour-craft which, however, was 
registered, under the provisions of the Coasting 
Vessels Act XIX of 1838, in tlie name of the 
father alone. After the death of the father, 
a second certificate of registry was not 
obtained by the accused who plied tlie craft 
for hire : 

Held, that tlie accused had committed an 
offence under S. 13 of the Coasting Vessels Act, 
as the father’s death constituted a change in 
the ownership of the craft under Ss. 4 and 7 
of the Act and tlie Schedule appended 
to it. Emperor v. Ilari Das. 

14 Cr. L. J. 653 : 
21 I. C. 893 : 15 Bom. L. R. 994 : 

38 Bom. 111. 

COCAINE. 

See Excise Acts (Local). 

COGNIZANCE. 

Taking eognizance, wlial is. 

Taking cognizance does not involve any 
formal action, or indeed action of any kind, but 
occurs as soon as a Magistrate, as such, .applies 
his mind to the suspected commission of an 
offence. Soiirindra Mohan v. Emperor. 

11 Cr. L. J. 217 : 
6 I. C. 8. 

COGNIZABLE OFFENCE. 

Sec also Cr. P. C. 

Complaint of — Some of the accused sent 

tip by Police — Trial and conviction by Deputy 
Magistrate — Magistrate of the District, jurisdic- 
tion of, to order prosecution of remaining accused 
— Cognizance of complaint against them — Order, 
propriety of~Code of Criminal Procedure (Act V 
of 1898), Sec. 190. 

On a complaint of a cognizable offence, the 
Police sent up some only of the accused persons 
who were tried and convicted by a Deputy 
Magistrate ; subsequently the District Magis- 
trate or Deputy Commissioner, while inspecting 
the Police outpost, made a note that the remain- 
ing accused should be sent up and thereupon 
the remaining accused were sent up for trial 
and the case was made over to the same Deputj' 
Magistrate : 

Held, that nothing was made over to the 
Deputy Magistrate at first except the case of 
some of the accused who had been previously 
tried and convicted: 

Held also, that the proceedings taken against 
the remaining accused without any one formally 
taking cognizance of the case were irregularly 
instituted and should be set aside. JJtarn Jhola 
V. Shukh Deo Singh. 3 Cr. L. J. 209 : 

3 C. L. J. 87 

COIN. 

See Penal Code, Ss. 232, 235, 

COLLISION. 

See (i) Admiralty. 

(ii) Railways Act, 1890, S. 101. 

(Hi) Tort. ’ 

COMMENT ON JUDGE OR COURT. 

See Contempt. 


COMMENT ON PENDING PROCEED- 
INGS. 

Sec Contempt. 

COMMERCIAL INTERCOURSE WITH 
ENEMIES ORDINANCE (VI OF 1914.) 

If retrospective — Trading with the Enemy 

Proclamation No. 2, cl. 5 (7) scope of Royal Pro- 
clamation of 5th October lOli — “Destined,” 
meaning of — Enemy destination, when not — Penal 
Statute, construction of — Agency — Principal, when 
criminally liable for agent’s wrong — Offence under 
Proclamation — Intention, necessity of — “Trading,” L 
meaning of. ■ 

Ordinance VI of 1914 is not retrospective and 
for the purpose of establishing an offence of 
trading with an enemy against an accused 
under the said Ordinance, a Court can look at 
only such acts as took place after it was 
enacted. 

Where, however, the accused shipped mica 
from India before the war, and it was sold after 
the declaration of the war and the date of the 
Trading with the Enemy Ordinance No. 2, 
by the accused’s agent in Europe to a German 
firm : 

If dd, that the accused was guilty of an offence 
under cl. 5 (7) of the Ordinance. 

The word “destined” in the trading with the 
Enemy Proclamation No. 2, cl. 5 (7), when 
used in connection with the word “trading,” is 
not limited to “on the way to” but is equi- - 
valent to the term “intended for.” Legal des- 
tination must not be confused with actual desti- 
nation. 

Sub-cl. 7 of S. 5 of the Proclamation deals 0013^ 
with goods actually in existence or capable of 
ascertainment and there must be an actual' 
dealing with the goods themselves or with the 
documents of title thereto to constitute an 
offence under the third part of the said clause, 
and the mere intention or desire to get goods 
for the enemy does not constitute an offence 
under this part of the sub-clause, unless there 
arc goods in c.xistcncc or capable of coming into 
existence. 

Ordinarily a person is not criminally liable for 
an act unless lie has himself committed the act. 
But in cases where a particular intent or state 
of mind is not of the essence of the offence, the 
acts or defaults of an agent in the ordinary 
course of his emplo3’^ment ma3’ make the master 
or principal criminall3' liable, although he was , 
not aware of such acts or defaults and even 
where they were, were against his orders. 

To constitute an offence punishable under the 
Proclamation, a particular intent or state of 
mind is not necessary, it is sufficient to eonsti- 
tute an offence thereunder by the principal 
that the act has been committed by the agent 
even although not e.xpressly authorised by the 
principal. 

Per Beachcroft, J . — -The term “trading” includes 
any commercial transaction between parties 
which has, for its object, the transfer of goods 
by purchase, sale, barter, or exchange. It is 
not necessary that goods should, in fact, pass 
and the term cannot be limited to cases •where 
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COMMERCIATv INTERCOtlRSE ^VITH 
ENEMIES ORDINANCE (VI OF 1914) 
one of tlic p irlio'; is aeliinlly in pliysieni pos- 
‘.-cs':ion of llic Roods. Ittrlrtr Cl'ititf v. Emperor. 

17 Cr. L. J. 113 : 
33 I. C. 289 : 19 C. W. N. 1239 : 42 Oil. 1094 : 

A. I. R. 1916 Cal. 431. 

S. 3 — meaiiiiis of — Ereciv- 

in/; Rwr/9 ordered before Ordimmee, xvlirUicr offettre 
— "Attempt to obtain," rule of lato nppUrnble to — 
Penal Code {Art XLV of ISOd), E. oil — Intcrpre- 
tation of Penal Statutes. 

--\Tlie necii.scd was cliarRed wiHi 

llio Royal I’roehimat ion of (he iltli Sept ember i 
1014 at Madras between Ibe Rlsl and 2(:tb 
November by oblainiiiR and .'illemptiiiR to 
obtain Roods from an enemy and from an enemy 
country. It appeared lliat on tiie 2Slh July 
the accused bad cabled to his aRcnt (who after- 
wards bce.amc an enemy) an order for 28 b.alcs 
of tobacco leaf and on the 81st Jtdy the aRcnl 
wrote .saying that he had executed the order. 
Tlicse bales were shipped at Amsterdam on the 
7th October and consigned to the London Agents 
of the accused, who paid the freight, took Ihein 
out and re-shipped tliem for Madras where they 
arrived on the 21st November. The Ordinance 
prohibiting commercial intercourse with the 
enemy had come into force on the 14th October. 
It further appeared that on the 2(5th November 
accused wrote two letters, one to his 
Amsterdam Agents and the other to 
><inum Rros., an enemy firm in Goch. In these 
•' letters the accused sought to get his tobacco 
.stored with ilium at Goch in Germany, sent to 
Amsterdam and undertook to pay Iho'incidcntal 
ehargc.s : 


COMMITMENT. 

in terms apply to offences ere.ated by .special 
laws, there is no re.ison \\liy tlic same rule, 
should not apjdy to cases of attempts which are 
punishable under some other law. 

Per Coidts-l’rollcr. J. — The same goods could 
bo “obtained’’ twice within the meaning of the 
section and such an act would const ilutc a 
.second offence under the latter part of the stdi- 
scc-lion, but as the accused had not been charged 
under it, the charge could not be altered, 
in view of the fact that the accused 
realising that he might be 

lYhcnever the Legislature declares a seric.s 
of acts to conslilutca crime, any person who 
has entered ui)on that series of acts must, from 
that moment, stay his hand, and if he proceeds 
to the completion of the series of acts, he is 
guilty of the crime. 

llrcaehcs of law enacted to safeguard the 
welfare and safety of the ]5mpire in war time 
must be punished, if only as a warning to 
others. Frederick lidmed Hooper v. Emperor. 

17 Cr. L. J. 321 : 

35 I. C. 497 : 4 L. W. 82 : 20 M. L. T. 180 : 

1916 2 M. W. N. 161 ; 

A. I. R. 1917 Mad. 937. 

I COMMITMENT. 

See also (i) Cr. P. C., ISOS, Ss, 200 to 

j 220. 

(ii) Criminal trial. 

Magistrate, pmeer of — Magistrate's belief 

j that case is not fit for commitment — Discharge of 
1 accused. 


i espec ially 


contravening 


hail acted without 
breaking the law. 


Held, (1) that inasmuch as the goods in ques- 
tion were shipped before the 14th October 1914, 
the date when the Ordinance came into force, 
the accused cotdd not be convicted of “obtain- 
ing” enemy goods within the meaning of S. 8 of 
the Ordinance. 

(2) (Coutts-Trottcr, J, dissenting) that the charge 
cotdd not be altered into one of obtaining goods 
at .Madras from his London .Agents by way of j 
transmission from an enemy, as, if the accused i 
be bold to have obtained tbc goods in London, I 
he could not again be convicted of obtaining } 
them from himself. 

(.8) that the conduct of the accused in sending 
the letters of the 2(Uh November 1914 amount- 
ed to an attcmpl within the meaning of S. .411, 
e 1. P. C., which also applied to cases punishable , 
\ under .some other law, and that it cotdd not be 
contended that it was no offence for the acettsed 
to send for his own goods, ns the removal of 
merchandise, even though acqtiired before the 
war, from the cneitiy county after knowledge 
of the war without a Royal licence is illegal. ; 

Per H’u/b’.'?, C. J. — .A Penal Stattitc has no ’ 
retrospective ojtcration tinlcss the intention of j 
the la-gislature tliat, it .sliotild have such effect; 
is clearly indicated. 

Tlicworti “obtaining” in fs. 8 of the Commer- 
cial Intercourse with Enemies Ordinance VI 
of 191$ includes procuring, or ttrdering the 
goods from the enemy as well as taking deli- 
very of them on arrival. 

Tlimigh the provisions of the I. P. C. do not 


The mere fact that there is es’idcnce which, if 
believed, would ju.stify a conviction, doe.s not 
compel the .Magistrate to commit the case to the 
Sessions. The neensed were sent up for trial for 
having committed offenee under Ss. !!0(i and 
87Cf, I. P. C, The Sub-Divisional Magistrate 
inquired into the offence and recorded evidence 
of the prosecution witnesses at great length. 
He, however, discharged the accused on the 
ground that there were insufficient grounds for 
committing them to the Sessions : Held, that 
the Magistrate was right in so discharging the 
accused. Shahzad v. Emperor. 

14 Cr. L. J. 491 : 

20 I. C. 747 : 12 A. L. J. 150. 

No evidence to justify commitment — 

.Accused entitled to acquittal — High Court 
will not quash such commitment. hi re : 
The Sessions Judse of Coimbtore. 

15 Cr. L. J. 665 : 

25 I. C. 993 : 27 M. L. J. 593 : 

A. I. R, 1915 Mad. 24. 

Commitment once made can be quasli- 

cd only on point of law. Emperor w Channing 
.triwld. 13 Cr. L. J. 877 : 

17 I. C. 813 : 5 Bur. L. T. 239 : 6 L. B. R. 129. 

To Sessions, cnisideratinns goirrning 

— Governmeul resolution, not binding on Magis- 
trate, 

When a .Magistrate comes to consider whe- 
ther lie shall or shall not commit a ca'-c to 
the Court of Sc.ssions, he h;is to consider the 
gravity of the offenee, the punishment with 
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which, in his opinion, it ought to be met and 
the section under which he charges the 
accused person. He may consider any special 
difliculties in the case, or that it is a matter 
of some peculiar public importance, and other 
matters, such as the wishes of the parties. 
But a Magistrate must not determine this 
important matter, whether he is to commit 
the ease or to try it himself, solely by the 
wish of the parties and the terms of a 
Government resolution. No resolution what- 
ever that the Executive Government has 
issued can properly control or determine the 
discretion of a Magistrate in such a matter. 
Emperor v. Bhwiaji Venkaji Nadgir. 

19 Cr. L. J. 342 : 
44 I. C. 454 : 20 Bom. L. R. 89 : 
42 Bom. 172 ; A. I. R. 1917 Bom. 33. 

Commiiling Magislrale conducling jail 

identification — Magistrate giving evidence before 
himself — Commitment, tvhether vitiated. 

Where a Magistrate who has conducted the 
jail identifications happens to be the Com- 
mitting Magistrate, ordinarily his evidence 
should be taken for the first time in the 
Court of Session by calling him as a Court 
witness. But the fact that a Magistrate took 
the unusual course of going into the witness- 
box during the committal proceedings, will not 
vitiate the committal or the sub-sequent 
trial. Ram Prasad v. Emperor. 

29 Cr. L. J. 129 : 
106 I. C. 721 : 1 Luck. Cas. 339 : 
8 A. I. Cr. R. 449 : 2 Luck. 631 ; 
A. I. R. 1927 Oudh 369. 

COMMITTING MAGISTRATES. 

Responsibilities. 

Committing Magistrates not arc to shirk their 
responsibilities of deciding doubtful cases by 
making unnecessary committals to the Sessions. 
Emperor v. Ahmed Shah. 8 Cr. L. J. 360 . 

1 S. L. R. 103. 

COMMON GAMING-HOUSE. 

See Gambling Acts (Local and Imperial). 

COMMON INTENTION OR OBJECT. 

See Penal Code 18G0, Ss. 84, 141 . 

COMMUNAL CONSIDERATIONS. 

See Criminal trial, 

COMPANIES ACT (VH OF 1913). 

Ss. 2 (9), 87 — “Manager,” meaning of. 

Unless a person is in charge of the entire 
business of a Company, he cannot be deemed to 
be the manager thereof. A person in charge 
of the business of a branch of a Bank, therefore, 
does not come w’ithin the purview of the term 
“Manager” as used in S. 87. Basani Lai v. 
Emperor. 19 Cr. L. J. 215 : 

43 I. C. 791 : 47 P. R. 1917 Cr : 
A. I. R. 1918 Lah. 170. 

— Ss. 2 (14), 92, 93 — Advertisement offer- 

ing shares of Company for sale, whether “prospee- 
tus” — Failure to file eopy before Registrar — 
Offence, 
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An advertisement offering to the piiblic shares 
in a Company for sale comes within the defini- 
tion of “prospectus” as contained in Cl, (14) 
of S. 2 of the Companies Act. 

Under the provisions of S, 92, an advertisement 
of this nature must be placed before the 
Registrar by filing a copy of it before it is 
issued, and in order to be so filed, it must contain 
the essential particulars which are mentioned 
in S. 03 of the Act. If the advertisement does 
not comply with the requirements of S. 93, it 
cannot be accepted by the Registrar and^ 
consequently it cannot be published. 

Failure to file a copy of such an advertisement 
w'itb the Registrar before it is issued, is punish- 
able under S. 92 (5) of the Companies Act, 
Pramathanath Sanyal v. Kali Kumar Butt. 

26 Cr. L. J. 1061 ; 

88 I. C. 5 : 29 C. W. N. 523 ; 

52 Cal. 440 : A. I. R. 1925 Cal. 714. 

S. 3 — Seope of — Jurisdiction of High 

Court, nature of. 

The jurisdiction of the High Court referred to 
in S, 3 is obviously the jurisdiction exercised by 
virtue of the specific provisions of tlie Act and 
not a jurisdiction which may be invoked 
where merely a criminal offence is declared. It 
is very difficult to say that S. 3 has .specifically 
mentioned that the High Court would be the 
Court which .should, as a Court of first instancei ^ 
tri"^ persons who have been guilty of an offence ( 
committed on account of breaches of the provi- \ 
sions of the sections of the Act, c. g,, contraven- 
tion of the i)rovisions of S. 85. Harishchandra v. 
Kavindra Narain Sinha.iF.B.) 38 Cr. L. J. Ill : 

166 I. C. 53 : 1936 A. L. J. 1105 : 

9 R. A. 349 ; I. L. R. 1937 All. 220 : 

A. I. R. 1936 AU. 830. 

S. 4 (2) — Existence of legal relation 

between persons forming company, necessity of . 

In order to constitute an association within 
the meaning of S. 4, the existence of the legal 
relation between more than twenty persons 
giving rise to joint rights or obligations or 
mutual rights and duties is absolutely necessary 
except where the object is to form a comijany. 

T). D. Daivson v. The King. 

40 Cr. L. J. 799 (2) : 

183 I. C. 497 : 12 R. Rang. 79 : 

A. I. R. 1939 Rang. 273. 

> 

S. 4 (2) — Unregistered Company started 

for carrying on business for gain — Money collected 
from subscribers — Subscribers become share-holders 
though share certificates are not issued. 

Where a person, w’ith the object of carrying 
on business for the acquisition of gain, starts an 
.unregistered company and collects money from 
its subscribers who number more than twenty, 
then as soon as the money is collected, the 
bargain is clinched, and turned into an actual 
contract by acceptance and the subscribers 
become the share-holders even though no share 
certificates have been issued. D. D. Dawson v. 

The King. 40 Cr. L. J. 799 (2) : 

- 183 I. C. 497 : 12 R. Rang. 79 : 

A. I. R. 1939 Rang. 273. 
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Ss. 4 (5), 283 — Offences, non-cogniznhle \ panic":, Punjab, instituted complaints npainst 

— Invesliga'.ion by Police under Chap. XIP, i the petitioner nndcr Ss. -tS, oO and 71 of the 
Criminal Procedure Code — Trial by ^lagistralc | Companies Act : 
tchctlicr barred. 


Offences under Ss. 4 (5) and 280 arc non- 
coKnizahle and cannot be investigated under 
Chap. XIV, Cr. P. C. Rut if they liavc been 
wrongly invcstifjated and sent up by the police, 
that is no obstacle to their bcinjj tried by the 
Magistrate. D. 1). Damson v. 7'be Kim;. 

40 Cr. L. J.‘799 (2) : 
183 I. C. 497 : 12 R. Rang. 79 : 
A. I. R. 1939 Rang. 273. 

S. 32 — Default in filing annual list and 

summary — Default not xvilful — Conviction. 

A Director of a Company cannot be convicted | 
under S. .'12 (1) for a default in fding with the 
Registrar a copy of the list of share-holders 
and of the summary described in S. .'12 (2), if 
there is no evidence to prove that he knowing- 
ly and wilfully authorised or permitted the 
Company to make such default. Sundar Das 
v. Emperor. 31 Cr. L. J. 341 : 

122 I. C. 88 : 10 Lah. 521 : 30 P. L. R. 715 : 

A. I. R. 1929 Lah. 836. 

S. 32 — Wilful default, permitting of — 

Proof. 

Conviction of officer under Ss. 32 (1), 77 ,0), 
i:U (1) — that the olficer knowingly and wilful- 
'r^y authorised or permitted defaults should be 
proved. Proof of authorisation is not necessary. 
liallav Dnss v. Mohan Lai Sadhu. 

37 Cr. L. J. 552 : 
162 I. C. 282 : 39 C. W. N. 1152 : 8 R. C. 586 : 

A. I. R. 1936 Cal. 237. 

(\'I of 1882) Ss. 48, 50— Oftcers of 

Company resigning their positions as .such 
xcithnut resigning directorships — Liability under 
•S', no not affected — Plea of ignorance of late. 

Where a paid Managing Director and the Chief 
Secretary of a Company were prosecuted for 
an offence under S. -IS, .and convicted under 
S. .70 of the Indian Companies Act, VI of 
I8S2 : 

Held, that the fact of their having resigned 
their positions ns M.inaging Director and Chief 
Secretary, before the prosecution was started, 
without assigning thereby their posts as Direc- 
tors whould not free thenj from their liability 
xindcr .S, oO of the Act. 

X The plea of ignorance of law cannot he accept- 
' ed. Chhahil D.is v. Emperor. 15 Cr. L. J. 300 : 

23 I. C. 508 : 164 P. L. R. 914 ; 
38 P. W. R. 1914 Cr. : A. I. R. 1914 Oudh 193. 

Ss. 48, 50 — Punjab Government Notifi- 

eatinn .Vo. dated 23-2-1910 — Eegistrar’s poxcer 
to authorise any person to file complaint — Com- 
plaint by cirri: under authority from Ilegistrar — 
Dir.mtor's liabitity and defence. 

Under the Punjab Government Notification 
No. 3, dated the 23nl Februarj' 1910, the Re- 
gistrar of the .loint Stock Coinjianics is cni- 
{mwered to authorise any person to institute 
complaints of offences under the Companies 
Act. 

Where, therefore, a clerk “acting tinder the 
indmetions of the Registrar, .loint Stock Com- 


I Held, that the clerk having been duly authoris- 
I ed by the Registrar, tlic complaint was good in 
I law. 

j A person who acts as a Director or Manager 
I of a Company cannot set up in answer to a 
I penalty under S, 50 of the Companies Act that 
! lie was not legally a Director or Manager. 

It is the bounden duty of a Company and of 
its Directors and Managers to forward to the 
Rcgistr.ar the summary and list specified in 
S. -IS of the Companies .\ct and this obligation 
docs not eome to an end on the date on which 
by tlefault on the part of the Comp.any, Direc- 
tors and Managers, the panalty begins to accrue. 
Therefore, every person who at any time during 
the default in complying with the provisions 
of S. 48 acted ns Director or Man.ager can be 
convicted nndcr Ss. 48 and .70, and it is im- 
material that some or all of these persons were 
not legally qii.alificd to act as Directors or 
Managers or that they did not, in fact, become 
Directors or Man.agcrs until after the date when 
the penalty first accrued. Tota Ram v. Em- 
peror. 17 Cr. L. J. 242 : 

34 I. C. 962 : 14 P. R. 1916 Cr, : 

38 P, W. R. 1916 Cr. : A. I. R. 1916 Lah. 397. 

S. 74 — Failure to comply xoith — Comp- 
laint — Jurisdiction of Magistrate — Practice:. 

Though a Magistrate can entertain a com- 
plaint against a Director of a Company for a 
failure to comply with the provisions of S. 74 
for misappropriation of money or falsifieation 
of accounts, he should ordinarily be chary of 
proceeding on a coniidaint of this kind except 
after reference to the Registrar or on the 
complaint of responsible persons. Sidhcslaoar 
Ghosc V. Emperor. 12 Cr. L. J. 596 : 

12 I. C. 972 : 8 A. L. J. 1260. 

S. 74 — Filing balance-sheet xcithin year — 

Director resigning before expiry of year — Liability 
for failure to file. 

A Company is not by law obliged to file a 
balance-sheet till a year from its registration 
is complete, and a Director of the Company 
who resigns ollicc before the expiry of the year 
ennnot be fixed with liability under S. 74 for 
failure to file si balanee-shcct with the Registrar 
of .Joint Stock Companies. Chandar Jihan v. 
Emperor. 15 Cr. L. J. 380 : 

23 I. C. 748 ; 39 P. W. R. 1914 Cr : 

250 P. L. R. 1914 Cr : A. I. R. 1914 Lah. 222. 

S. 74 — Summary trial — Jurisdiction — 

Fixed penalty. 

A Magistrate of the first class can tr>' any 
offence under S. 74 in a stimmaiy way, but 
i he cannot inlliet a lc-:-.'"r punishment than a 
I fine of Rs. 1,000. In d'-ciding whether or not 
1 the .Magistrate will try a case summarily, it 
! is for him to cxercisr- a wise diserction, and 
i ordinarily he ought to restrict such trials to 
1 simple eases. Dina Xath v. Emperor. 

1 l4Cr. L.J. 103 : 

i 18 I. C. 665 : 11 A. L. J. 196 : 35 All. 173. 
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S. 74 — “ Manager”, definition of — Dc- 

fault in filing balanee-sheet — Managing Agents 
and Direetors, liability of. 

The expression “Manager” as used in S. 74 of 
the Companies Aet, 1882, ineludes every person 
or body of persons who eonduets or eonduct the 
affairs of a Company and to wliom its manage- 
ment, subjeet to tlie eontrol of the Direetors, 
is entrusted. 

Where, therefore, a firm is entrusted with 
tlie management of a Company, it eannot eseape 
liability for its misfeasance or non-feasance 
merely by calling itself “Alanaging Agent” in- 
stead of “Manager”. 

Where the balance-sheet should have been 
made out and filed with the Registrar on the 
20th August 191.8, but was not in fact submitted 
till the 22nd October, and tlie Chairman of 
Directors and the Managing Agents of the Com- 
panj' were convicted under S. 74 : 

Held, (1) that the Chairman of Directors could 
not escape liability on the ground that he de- 
pended upon the Managing Agents to do all that 
was necessary, and had, on sevcr.il occ.asions, 
asked them to do so. 

(2) that the fact that one of the members of 
the firm, which acted as Managing Agents, 
was also punished in his individual cap.acity 
as a Director was no reason for not punishing 
him as a member of the firm. Tola Ram v. Em- 
j)cror. 17 Cr. L. J. 306 : 

35 I. C. 4S2 : 18 P. R. 1916 Cr : 
A. I. R. 1916 Lah. 199. 

S. 14— Penally of Rs. 1,000 is fixed and 

irreducible — Criminal revision — Enhaneemenl of 
sentence. 

Under S. 74 of the Companies Act, the fine of 
Rs. 1,000 is a fixed one and a Magistrate 
cannot impose a lesser fine where the offence is 
proved. 

The Chief Court enhanced the fine from Rs. 
300 to Rs. 1,000, Emperor v. Ilarkislien Lai. 

15 Cr. L. J. 260 : 
23 I. C. 468 : 37 P. L. R. 1914 : 
16 P. W. R. 1914 Cr. : 19 P. R. 1914 Cr. 

A. I. R. 1914 Lah. 321. 

Ss. 74, 220 (E) — Regulations — Failure 

to file balanee-slicct — Registrar only competent to 
prosecute — Complaint by unauthorised person 
ultra vires — Revision — Interference. 

Under Regulations framed by the Local 
Government under S. 220 (6) of Act VI of 1882, 
the Registrar is the only ofilccr authorized for 
instituting and conducting all prosecutions under 
the Act, specially where tlic prosecutions arc 
in connection with breach of the rules relating 
to submission of balance-sheets and other 
periodical returns. So a complaint under S. 74 
of the Indian Companies Act, VI of 1882 for 
wilful default in filing a balance-sheet, not 
brought by tlie Registrar but by a clerk of his 
olficc and counter-signed by the Public Prose- 
cutor, is bad in law and not cntertainable by a 
Criminal Court. 

Where by any Law or Regulation , a certain 
person is only authorized to complain about a 
particular offence, the proceedings of a Magis- 
trate based on a complaint relating to that 
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offence, made by any unauthorized person, are 
ultra vires and liable to be set aside on revision 
by the High Court at any time during the 
pendency of the case. Emperor v. Slab Das. 

11 Cr. L. J. 577 : 
8 I. C. 190 : 35 P. W. R. 1910 Cr. 

S. 75 — Failure to hold general meeting 

loithin six months of Memorandum of Association 
being registered — Offence. 

Where after the repeal of the Companies Act 
of 1882, the accused was convicted of not hold- 
ing a general meeting within six months of the 
Memorandum of Association being registered 
under S. 75 of tliat Act : 

Held, that the conviction was bad and m ist 
be set aside. Ram Richpal v. Emperor. 

18 Cr. L. J. 896 : 
41 I. C. 1008 : A. I. R. 1917 Lah. 280. 

S. 76 — Requirements of — One meeting 

per year required. 

S. 7G demands that tlicre sliall be a general 
meeting lield once at least in every year, i.c., 
one meeting per year, and as many meetings 
as there are years. It does not mean tliat tlie 
same meeting can go on being held once in each 
year. The section requires that a separate and 
distinct meeting should be held. Meenakshi 
Mills Co., Ltd. V. Assistant Registrar o'" Joint 
Slock Companies, Madura. 

39 Cr. L. J. 907 (1) : 
177 I. C. 600 : 47 L. W. 635 : 
1938 1 M. L. J. 856 : 1938 M. W. N. 608 : 
11 R. M. 358 (1) : A. I. R. 1938 Mad. 640. 

Ss. 76, 77, 151 — Failure to hold general 

meeting — Directors' liability of — Extraordinary 
meeting held on request of share-holders — 
Effect. 

A Company, registered in Bombay, held its 
statutory meeting under S. 77 on 30th March, 
1921, and also a general meeting on the same 
day. Under S. 70 the company had to hold a 
general meeting before 30th June, 1922: no such 
meeting was lield, but on a requisition of cer- 
tain share-holders, an extraordinary meeting 
was held on 29th June, 1922. On the complaint 
of a share-holder tlie Directors of the Company 
w’cre prosecuted for failing to comply witli 
Ss. 70 and 131 of the Act, and it was argued on 
their behalf that the holding of the meeting on 
29th .Tune, 1922, was a compliance with the 
provisions of S. 70 : 

Held, that the conviction was right, as the 
meeting held on the requisition of the share- 
holders on 29th June, 1922, was not a general 
meeting within the meaning of S. 70. Nasurbhai 
Abdullabhai Lalji v. Emperor. 24 Cr. L. J. 349 : 

72 I. C. 349 : 25 Bom. L. R. 224 : 
A. I. R. 1933 (Bom.) 194. 

Ss. 76, 136, 248, R. 15 — Annual General 

Meeting not held — Share-holder, competency of, 
to make complaint. 

Rule 15 of the rules made by the Government 
of the Central Provinces under S. 248 does not 
exclude a person aggrieved, such as a share- 
liol.ler, from filing a complaint against the 
Directors of a Registered Company for failure 
to comply with the provisions of Ss. 70 and 130 
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of the Ael with rclercnpc to tlie holding of tl>c | 
nnniml general inccling and the preparation of 
the animal balance-sheet. JAixmi A'arai;an v. 
n. II. MahajdU. 29 Cr. L. J. 581 : 

109 I. C. 597 : 10 A. I. Cr. R. 300 : ! 

A. I. R. 1928 Nag. 186. ! 

S. 76 (1) — General tnrclinj;, tchnl is — i 

Default in holding general nieiling — Offence. j 

S. 70 of the Companies .\ct, ini.'t, docs not i 
differentiate between a general meeting .and an ; 
extraordinary general meeting of a Conijiany. ! 
.-4y^Vhcrc, tlicreforc, an extraordinary general , 
inecting of a eomjiany is held within liftcen 
months of the last general meeting, no offence 
can be .said to have been committed. Laehmi i 
Narain v. ICm/ternr. 21 Cr. L. J. 94 (a) : ! 

54 I. C. 494 I 1 U. P. L. R. (A.) 171 : i 
A. I. R. 1920 U. Bur. 29. ; 

S. S3 — Contravention of S. S5, rohether I 

nmoimts to offence. 

Contravention of the provisions of S. S.l, Com- 
p.anies Act, amounts to an offence ptinisdiablc 
with line. Ilarish Chandra v. Kavindra Narain | 
Sinha. (F. 13.) 38 Cr. L. J. Ill : i 

165 I. C. 53 : (1935) A. L. J. 1105 : I 
9 R. A. 349 ; I. L. R. 1937 All. 220 : 

A. I. R. 1936 All. 830 . 

— r-?- S'- i 

Conviction of ."Manager and Secretary of 
Company for not giving notice in lime to Regis- 
trar on cliange of (lirector is illegal as no jieriod ' 
is prcscrilied within whicli .siioh notice should be 
given, Kuniud Chandra Nandi v. Emperor. 

32 Cr. L. J. 773 : 

131 1. C. 592 : 35 C. W. N. 227 ; 58 Cal. 882 : i 
A. I.R. 1931 Cal. 265 (1). i 
S. 9UA— Contracts under .section, defined. ' 

Contracts- referred to in .S. 9I-A, inelnde inter ‘ 
alia contracts not m.ide at a meeting of the 
director.s. Tlicy include even petty pnrch.nses 
from another * linn in whieii the jmrehasing | 
director i.s interested. Ji ibindra Nath Mitra v. j 
Emperor. 39 Cr. L. J. 637 (2) : ' 

176 I. C. 108 : 42 C. W. N. 533 : 11 R. C. 39 : j 
A. I. R. 1938 Cal. 440. 

Ss. 92 (5). i 

Prospccttis filed in Englisli before Registrar — : 
Subsefiucnt i.ssuc of prospectus in llengali not 
containing certain partic-.ilars required by S. 93 
— Such prospectus not filed before llegistr.ir — j 
Offence tinder S. 92 (a) is committed — orfenec is ' 
^ not merely tcclmioal — No interferenee by High i 
A Court. Emperor v. licugal Halt Co,. Ltd. I 

37 Cr. L. J. 379 : ! 
160 I. C. 829 ; 40 C. W. N. 320 : ' 
63 C. L. J. 183 : 8 R. C. 453 ; ' 
A. I. R. 1936 Cal. 33. , 

S. lOi—.lgreement to transfer property | 

in fain r,‘— Not transfer in presenti. j 

f ndcr S. Idt tlic {larticulars of the contr.ict _ 
‘con'tit'.iting tile title of the allottee’ should ■ 
be filed wjtli tile Registrar, If this contract ■ 
consi^t■- merely of an agreement to tran-fcr pro- i 
perty in future, tlie p.irticiilars lliereof cannot 
Ite {ro.vted a- a tr.tnsfor of the prop.'rty in 
pr'srnH. IShuht It an d- .9 ais v. Eripunr. (S. R.) 

150 I. C. 781 (2) ; 36 P. L. R. 9 : 

15 Lnh. 501 ; 7 R. L. 24 ; 
A. I. R. 1934 Lah. 530. 
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S. 104 — Allotment of shares — .Igreemcni 

before, formation of Company to allot shares — 
Itatification by Directors after registration — Lia- 
bility of Company to furnish particulars — Default 
—Penalty. 

Certain persons who purchased n business, 
registered themselves ns a Comjinny under the 
Companies Act. By the terms of the contract 
of purchase tlie vendor was entitled to certain 
shares allotted otherwise than in cash and such 
allotment was, after registration of the 1,'om- 
pany, ratified by the Directors at a meeting : 
Held, llial there was no contract in writing 
constituting the title of allottee within tlie 
meaning of S. 104 (1) and the Coiniiimy was 
bound to furnish the iiarticiilars duly stamped 
under Cl. (2) of the section, and in default, to 
do so, the oHieer responsible for the default was 
liable to be lined under cl. (!5) of the seelion. 
Itamasami Chclty v. Chcngalraya Pillai. 

27 Cr. L. J. 700 : 
94 I. C. 892 : 1925 M. W. N. 6 : 
23 L. W. 571 : A. 1. R. 1926 Mad. 3S0. 

S. 104 — Contract to transfer property 

in future — If can be treated as a conveyance. 

Where the contract of which parliculnrs are 
supplied, is only an agreement to transfer 
pro{icrly in the future, the iiarticiilars cannot 
be treated as ii conveyance. An aeliml transfer 
of properly is an c.sscnlial feature of a “e. 5 . 1 - 
veyanec.” Eliol't Ram «fc Sons, Ltd, v. Emperor. 

7 R. L. 24 : 36 P. L. R. 9 : 
15 Lah. 501 : 150 I. C. 781 (2) : 
A. I. R. 1934 Lah. 530. 

S. 104. 

Allotment of shares in consideration of trans- 
fer of business— Agreement in writing ; Hel l 
it was not a convc 3 -ance. Stamp .duty p.ay- 
ablo was Re. 1 only. Lakhshmi Iron d- Steel 
Manuractaring Co., Ltd. v. Emperor. (S. B.) 

150I.C. 790 : 36 P. L. R. 143 : 
15 Lah. 509 : 7 R. L. 23 : 
A. I. R. 1934 Lah. 533. 

S. 104 — Return of allotment of shares, 

failure to furnish — Ignorance af Into, rehether 
excuse. 

Under S. 104 (1) (a) the Directors and .Manager 
of n Companj’ are bound to furnish to the 
Registrar the roliirn of allotment of shares, 
and their failure to do so, renders lliein liable 
to the penalties provided I)\' Sub-s. (8) of that 
section. Ignorance of law is no exeme. Where, 
however, the default is not intentional, but is 
due to negligence alone, the full or a heavy 
pciiallj- ought not to be exacted. Emperor v. 
Nathu Ram. 20 Cr. L. J. 725 : 

52 I. C. 835 : 26 P. R. 1919 Cr. : 

A. I. R. 1919 Lah. 361. 

S. 104, Form No, yi—Allotmait of 

shares in consideration of transfer of business — 
.■Igreemcni in veriting— Whether a conveyance — 
Stamp duty payable. 

Wliere sliares' bad bet-n allollcd in eori'-ider.i- 
Hon of a written agreement .as regard- the 
tmnsfer of biisincs- and f he Comjiany :il‘.■•ord- 
ingly subinilted a rctnni as to allotim-nt in 
Korin No. (5 accompanied by the agreement 
which formed the consideration fu.- tlie allot- 
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ment of the shares : Held, that the agreement 
was not a conveyance, that it was liable to 
a stamp duty of Re. 1 only, and that the 
fact that the agreement was a written one 
was not material. Bhola Ram S Sons, Ltd. v. 
Emperor (1), applied. Lakshmi Iron tfc Steel 
Manufacturing Go., Ltd. v. Emperor. 

ISO I. C. 790 : 7 R. L. 28 : 35 P. L. R. 143 : 

15 Lah. 509 : A. I. R. 1934 Lah. 533. 

Ss. 131, 134—.?. 13i, scope of — Charge in 

respcel of same pears against same j^ersons — Legal- 
ill/ of. 

in respect of the same years, tlic same persons 
cannot be charged with offences punishable 
both under Ss. 131 and 13 1, Companies Act. In 
re : N. V. L. Narashnha lino. 38 Cr. L. J. 695 : 

169 I. C. 100 : 1937 M. W. N. 90 : 

45 L. W. 242 : 9 R. M. 681 : 

A. I. R. 1937 Mad. 341. 

Ss. 132, 282, Sch. Ill, Form F — Rank- 
ing Company — Rulanec-shccl — Duly of Company 
to shoxo ‘doubtful and bad' debts. 

A banking company is bound to show in the 
balance-sheet] under the item of ‘book debts’ 
all ‘doubtful and bad’ debts appearing in the 
books of the company as well as the ‘good’ 
debts. P. D. Shamdasani v. S. M. Pochkhana- 
vala. 28 Cr. L. J. 568 : 

102 I. C. 504 ; 29 Bom. L. R. 722 ; 

8 A. I. Cr. R. 218 : A. I. R. 1927 Bom. 414. 

S. Fine imposed on Company — Re- 
covery from directors individually. 

A fine imposed upon a Company under S. 134 
must be recovered from the property of the 
Company and not from the Directors indivi- 
dually. Dxnarka Das v. Emperor. 

26 Cr. L.J. 799 : 

86 I. C. 431 : 6 L. L. J. 160 : 

A. I. R. 1924 Lah. 489. 

S. 134 (4) — Default of Director in filing 

balance-sheet — General Meeting not held — Offence 
— Territorial jurisdiction. 

In answer to a charge under S. 134 (4) 
in respect of default made in filing witli the 
Registrar the balance-sheet for a certain year, 
it is not open to a Director to plead that as 
no general meeting was called in that year 
and no balance-sheet was laid before the Com- 
pany at any such general meeting, it was im- 
possible for him or his Company to comply 
with the requirements of S. 134. The Presi- 
dency Magistrates in Calcutta possess jurisdic- 
tion to try cliarges under S. 134 even where 
the Company is situate outside Calcutta, as the 
office of the Registrar with whom the b alanec- 
sheet should be filed is in Calcutta. Debcndra 
Nath Das Gupta v. Registrar, Joint Slock Com- 
panies, Bengal. 18 Cr. L. J. 787 : 

41 I. C. 307 : 22 C. W. N. 96 ; 

27 C. L, J. 85 : A. I. R. 1917 Cal. 1. 

Ss. 134 (4), 76— Convi clion under s. 13i 

(4), requisites of . 

For conviction of an offijer of a Company 
under S. 134 (4) for default in submitting to 
the Registrar of Companies the balance-sheet 
laid before the Company at ageneral meeting, 
in a case wh^re no such general meeting was 
held, it is necessary to show that the officer 
was knowingly a party to the default in hold- 


COMPANIES ACT (VH OF 1913) 
ing the general meeting. Raj Kumar Kusari 
V. Registrar of Joint Stock Companies, Bengal. 

18 Cr. L. J. 325 : 
38 I. C. 437 ; 21 C. W. N. 840 : 
A. I. R. 1918 Cal. 190. 

S. 136 (1) — Banking Company's omis- 
sion to publish statements on specified dates in 
good faith — Offence. 

The omission to publish the statements 
spcciiied in S. 13G (1) on the dates indicated in 
the section, cannot be justified by the fact that 
the omission was due to a change in the clos- 
ing date of the financial year of the Company 
and that tlie officers of the Company imagined 
in good faith that this justified a change in 
the dates on which tlic statements were requir- 
ed to be published. The officers of the Com- 
pany are liable to be dealt with under 
S. 13G (4). In re : Shamdasani. 

25 Cr. L. J. 1194 : 
82 I. C. 58 : 26 Bom. L. R. 68 : 
48 Bom. 305 : A. I. R. 1924 Bom. 308. 

S. 137 (6)— Scope of. 

Tlie intention of S. 137 is to facilitate 
the investigation of the affairs of a company, 
and it has no reference to actual proceedings 
in Court. Siirendra Nath Sarkar v. Kali Pada 
Das. 41 Cr. L. J. 625 : 

188 I. C. 537 : I. L. R. 1940 (1) Cal. 575 : 

44 C, W. N. 454 : 13 R. C. 14 : 
A. I. R. 1940 Cal. 232. 

S. 140 (3) — Appointment of Inspector 

invalid — Refusal to produce books and documents 
before him — Conviction illegal. 

Where the appointment of an Inspector is 
invalid by reason of the provisions of 
para. 8 (2), India and Burma (Transitory 
Provisions) Order, 1937, conviction under 
S. 140 (3), Companies Act, for refusal to pro- 
duce the books and documents of the company 
before such Inspector is not legal. In re : 
Karumulhu Thiagarajan. 40 Cr. L. J. 835 : 

183 I. C. 762 ; 49 L. W. 651 : 
1939 M. W. N. 743 : 1939 2 M. L. J. 97 : 
12 R. M. 371 (1) : A. I. R. 1939 Mad. 589. 

Ss. 141-A, 137 (6) — Proseculion by pri- 
vate individuals, if barred. 

S. 141-A docs not debar prosecutions by pri- 
vate persons. Tiie section casts a duty upon 
the Advocate-General or the Public Prosecutor 
to cause proceedings to be instituted in certain 
circumstances. It also easts a duty upon the 
officers of the Company to render assistance in 
connection with .any such prosecution. Suren- 
dra Nalh Sarkar v. Kali Pada Das. 

41 Cr. L. J. 625 : 
188 I. C. 537 ; I. L. R. 1949 (1) Cal. 575 : 

44 C. W. N. 454 : 13 R. C. 14 : 
A. I. R. 1940 Cal. 232. 

^S. 152 — Arbitration — Company parly 

to reference — Award, filing of — Arbitration Ac’., 
applicalion of. 

Where one of the parties to an arbitration is 
a Corporation registered under the Companies 
Act, S. 152 (3) applies and any award obtained 
by it may be filed under the provisions of the 
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Arliitratioa Act. Grahams Trading Co. (India), 
Lid. V. Chandidal Parmnnand. 

37 Cr. L. J. 175 : 
159 I. C. 824 : 8 R. S. 102 : 
A. I. R. 1935 Sind 228. 

S. 171. 

Proccc<linf;.s apiinsl Liquidator under S. l-t-j, 
t'r. P. C. — Leave of Court is not necessary. 
Mtihrrjcc v. Krishna Vassi. 

34 Cr. L. J. 640 (2) : 
143 I. C. 795 : 37 C. W. N. 932 : 

. I. R. 1933 Cal. 484 : A. I. R. 1933 Cal. 433 (2). 

V 

S. 196 (5), (7) — Examination of officers 

of Compony — Anstvars givm, tchclhcr can be 
proved in criminal proceedings, — ‘In civil proceed- 
ings,' meaning of — Evidence Act (I of 1S72), 
E. Jo2, proviso, scope of~Objcction to ansveering, 
necessity of — Privilege, ichelhcr confers gaieral 
immunity. 

Tile proviso to S. 132 of the Evidence Act docs 
not prohibit the ansvers given by an oOiccr 
of a Conipanj’ during his examination under 
S. 100 of tile Companies Act from being proved 
in evidence against him in subsequent criminal 
pnicecdings, Tlie said proviso applies only to 
answers given to parlicuiar questions and does 
ml eonfer a general immunity on a person 
ho lias been c.xamincd, and, further, docs not 
ome into operation jit all unless tlie witness 
ul olijccted to answering .such questions, 
lie expression ‘ in civil proceedings ’ in 
. UUi (7) of llie Companies Act was introduced 
illi a vicAV to save tlie provisions of S. 132 
■ liic livideneo Act and docs not confine the 
luiissibiiity of the notice of an examination 
nder S. 100, Companic.s .Act, to civil procccd- 
ngs only. Such evidence i.s, therefore, adniis- 
iible against the jierson examined, uncondi- 
tionally in civil proceedings and subject to 
S. 132 of the Evidence .\ct in criminal procced- 
ing'.. 11am Chand Guncala v. Emperor. 

27 Cr. L. J. 1383 : 
93 L C. 599 : A. I. R. 1926 Lah. 385. 
S. 208 — Liiptidalor — Appointment irre- 
gular — Lirpiidalor, duly of, on appointment — 
I'ailurc to give notice — Ilona fide carmsc — 
Penalty. 

IVherc a person is appointed Liquidator, how- 
ever imperfect he may consider his appoint- 
ment to be, if lie acts as such, he must carry 
nut the duties as well as exercise the rights of 
^ a Liquidator. When a person accepts his ap- 
. pointiiicnt as n Liquidator, he must give notice 
; of it according to law. Failure to do .so in 
the absence of some bona fide excuse will 
render Ivim liable to iicnally under S. 208. 
Eatish Chandra Ghosh v. Emperor. 

18 Cr. L. J. 510 : 
39 I. C. 478 : 15 A. L. J. 346 : 
39 All. 412 ; A. I. R. 1917 All. 93. 

S. 282 — Had debts shown ns profits-— 

Offniec. 

Showing bad debts which arc not paid and arc 
not likely to be paid as part of profit amounts 
to making false .slalcmcnl. Official Liquidator] 
of Karachi Panh, Ltd. v. Shnearant Dcwanmal. j 

33 Cr. L. J. 891 : i 
140 I. C. 31 : 26 S. L. R. 211 : ! 
I. R. 1932 Sind 163 : A. I. R. 1933 Sind 12. ‘ 
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S. 282 — Balancc-sheit. essentials of — 

Statements in, effect of -Itrcaeh of line, what is, 

A balance-sheet must not be a mere inven- 
torj'. It is supposed to be a pictorial repre- 
.scnlalion of the trading position of the Com- 
pany easily apprcciatcil not by ignorant people 
but by persons who are reasonably able to 
undcrstaml commercial expressions and eom- 
mercial comiitions. It is the effect upon the 
ordinary investor reading llic statements in an 
ordinarily careful manner in which an investor 
would do which h.as to be considered, when 
one is making up one’s mind as to whether the 
breach of S. 282 has been eommitlcd. Super- 
intcndcnl and Itcmembrancer of Legal Affairs, 
Bengal V. Akhil Bandu Guha. 38 Cr. L. J. 151 : 

166 I. C. 163 : 40 C. W. N. 1341 : 
9 R. C. 478 : I. L. R. 1937 1 Cal. 328 ; 

A. I. R. 1936 Cal. 680. 

S. 282 — Erroneous statement in balance- 

sheet — Absence of dishonesty — Error in account- 
ing — Prosecution of officers, propriety of. 

The Officers of n Company should not be pro- 
secuted under S. 282 in respect of statements 
made in a balance-sheet where the points in- 
volved are really technical matters of correct 
or incorrect accounting and there is no proof 
of anv dishoncstv. In re : P. D. Shamdasani. 

31 Cr. L. J. 383 : 
122 I. C. 141 : 31 Bom. L. R. 1144 : 

A. I. R. 1929 Bom. 443. 

S. 282 — Ealsc declaration regarding 

payments by Directors — Offence. 

Accused sent n Prospectus and a Memorandum 
and Articles of Association of a proposed Com- 
pany to the Registrar, .loint Stock Companies, 
and from those documents it appeared that five 
persons had consented to become Directors of 
the Conip.any and had undertaken to take up 
a certain number of shares. Tlirce of them 
carried out the undertaking but the remaining 
two did nothing towards fulfilling it. Tlie 
accused then filed a declaration with the 
Rcgistr.ir stating that every Director had paid 
to the Company the sum necessary to be jiaid 
on the number of siiarcs agreed to be taken by 
them ; Held, that the accused was guilty of an 
offence under S. 282 of tlie Companies Act, and 
it Avas not a A-alid defence that the two default- 
ing Directors Iiad ceased to be Directors and 
that, Ihcrcforc, the declaration could not refer 
to tlicm. S. M. Bose v. Emperor. 

25 Cr. L. J. 474 : 
77 1. C. 826 : 22 A. L. J. 83 : 
46 All. 218 : A. I. R. 1924 All. 314. 

S. 282 — False balance-sheet — Auditors' 

offence. 

Auditors signing auditor.-.’ rejiort below false 
balance-sheet make false statement and are 
liable under S. 282. Official Liquidators of 
Karachi Bank, Ltd. v. Eliacaram Dr.cnnmal. 

33 Cr. L. J. 891 ; 
140 I. C. 31 :26 S. L. R. 211 : 
I. R. (1932) Sind 163 : A. I. R. 1933 Sind 12. 

S. 282 — Eigning false balance-sheet — 

Offence. 

Directors signing false balance-sheets arc 
liable to prosecution— Tlie fact that they did 
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not attend meeting or Jiad no knowledge of 
banking or accounts is immaterial. Ojficial 
Liquidators of Karachi Bank, Ltd. v. Sheioaram 
Dexoamnal 33 Cr. L#. I- 891 : 

140 I. C. 31 : 26 S. L. R. 211 : 
I. R. (1932) Sind 163 : A. I. R. 1933 Sind 12. 

S. 282 — Signmg false balance-sheet — 

Offence. 

Person signing false balance-sheet as manager 
is liable although lie may not be manager in 
fact. Official Liquidators of Karachi Bank, Ltd. 
V. Shezoaram Deioannial. 33 Cr. L. J. 891 : 

140 1. C. 31 : 26 S. L. R. 211 : 
I. R. (1932) Sind 163 : A. 1. R. 1933 Sind 12. 

S. 282 — Wilful false slalemcnt, zahat is. 

Current expenditure not debited in revenue 
accounts in balance-sheet but debited to 
orgainzation : Held, it was wilful false state- 
ment and technical offence committed. It is 
not necessary that statement should be such 
as to deceive any one or that it should even be 
honestly made. Baidjja Nath Bistoas v. 
Emperor. 37 Cr. L. J. 115 : 

159 I. C. 523 : 8 R. C. 322 : 
A. I. R. 1935 Cal. 741. 

S. 282 — ‘Wilfulltj’ , meaning of. 

The expression ‘wilfully’, means nothing more 
nor less than the spontaneous action of a per- 
son who is a free agent. Superintendent and 
Ttcmcmbranccr of Legal Affairs, Bengal v. Akhil 
Bandit Guha. 38 Cr. L. J. 151 : 

166 I. C. 163 : 40 C. W. N. 1341 : 
9 R. C. 478 : 1. L. R. 1937 : 1 Cal. 328 : 

A. I. R. 1936 Cal. 680. 

Appendix A, Form 26 — Notice of 

change of Directors. 

The provision found in the foot-note of Form 
26, Appendix A, of the Act, that notice of 
change of Directors sliould be given 00 daj's 
from the date of occurrence is not mandatory. 
Kumud Chandra Nandi v. Emperor. 

32 Cr. L. J. 778 : 
131 I. Cal. 592 ; 35 C. W. N. 227 : 
58 Cal. 882 ; A. I. R. 1931 Cal. 265 (1). 

COMPANY. 

Appeal — Conviction of Company — 

Appeal by Managing Director is not properly 
instituted. Ajil Kumar Chatterji v. Emqjcror. 

35 Cr. L. J. 492 : 
147 I. C. 848 : 37 C. W. N. 1159 : 
6 R. C. 375 : A. I. R. 1934 Cal. 63. 

Balance-sheet — Loan and Deposit — Con- 
solidation of the two amounts to suppression of the 
truth — Loan to depositor shown as overdraft — 
Concealment of facts. 

A loan and a deposit are items differing com- 
pletely in principle from the balance-sheet 
point of view. Strictly speaking, they ought to 
appear on different sides, for one is an assest 
and the other is a liability. Consolidating the 
two and presenting them as one item to the 
readers, is striking case of none-disclosure, 
amounting to a suppression of the truth. 

A Company giving a loan to o ne of its deposi- 
tors and showing it to be an overdraft to him, 
conceals tire true statement of facts Super- 
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inlcndcnt and Bcmembrancer of Legal Affairs, 
Bengal v. Akhil Bandu Guha. 

38 Cr. L. J. 151 : 
166 I. C. 163 : 40 C. W. N. 1341 : 9 R. C. 478 : 

I. L. R. 1937 : 1 Cal. 328 : 
A. I. R. 1936 Cal. 680. 

Breaeh of slalulory duly. 

Where a duty is imposed upon a company 
in such a way that a breach of the duty 
amounts to a disobedience of the law, then, if 
there is nothing in the statute either expressly 
or impliedly to the contrary, a breach of the 
statute is an offence which can be visited upon 
the Company. Rangoon Electric Tramway and 
Sujrply Co., Ltd. v. Emperor. 34 Cr. L. J. 1040 : 
145 I. C. 710 : 11 R. 162 : 6 R. Rang. 53 : 

A. I. R. 1933 Rang. 70. 

Direetors — False balance-sheet to cover 

improper conduct. 

It is of paramount importance that the invest- 
ing public should have the utmost confidence 
in those persons who arc managing Indian con- 
cerns. Directors of Joint Stock Companies 
stand in a fiduciary capacity with regard to 
capital under their control. They are in the 
position of trustees, and being entrusted with 
the money of the public, are boun I to deal with 
it as trustees and cannot be allowed with im- 
punity to publisli false balance sheets in order to 
conceal tlieir own improper conduct. Super- 
intendent and Remembrancer of Legal Affaif.,^ 
Bengal v. Akhil Bandu Guha. 38 Cr. L. J. 151 
166 I. C. 163 : 40 C. W. N. 1341 : 

9 R. C. 478 ; I. L. R. 1937 : 1 Cal. 328 : 

A. I. R. 1936 Cal. 680. 

Director — Whether liable for acts taking 

plaee before he became director. 

Persons cannot be held liable in respect of the 
default made in preparing balance-sheet or 
2 j!acing it before a general meeting of the Com- 
X)any which took place long before they ever 
became directors or officers of the Company, 
and indeed before they were even share-holders. 
In re : N. V. L. Narasimha Rao. 

38 Cr. L. J. 695 : 
169 I. C. 100 : 1937 M. W. N. 90 : 
45 L. W. 242 : 9 R. M. 681 : 
A. I. R. 1937 Mad. 341. 

Managing Agents — E.xjjenses of manage- 
ment — From failure of business and heavy 
c.xpenscs, existence of criminal intention can- 
not be presumed when there is not a tittle of 
evidence. Abinasli Chandra Sarkar v. Emperor. 

37 Cr. L. J. 439 : 
161 I. C. 280 : 63 Cal. 18 : 8 R. C. 502. 

COMPARISON. 

Evidence of handwi iting, value of. 

Evidence of comparison of handwriting is 
often extremely dangerous. Suresh Chandra 
Bancrjce v. Emperor. 29 Cr. L. J. 705 : 

110 I. C. 449 : 47 C. L. J. 471 : 

10 A. I. Cr. R. 371 : 
A. I. R. 1928 Cal. 309. 

COMPENSATION. 

See also Cr. P. C., S. 250. 

Award of — Acquittal of accused in sum- 
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COMPLAINT . 

tnarij (rial — Failure to record objection of eotn- j 
ptoinant — Criviirta! Procedure Code {Act F of y 
ISOS), 5s. 250, 263 (g) — liilerfcrcucc in revision. 

On acquitting the nccuscfl in a .siininiary trial 
the Magistrate cannot award compensation to 
tlic accused williout recording llic complainant’s 
objections. If he docs .so, the order i.s liable to 
be reversed in revision by the High Court. i 
Minhomal v. Emperor. IS Cr, L. J. 666 : ! 

25 I. C. 994 : 8 S. L. R. 25 : 
A. I. R. 1914 Sind 69. 

Compmsalion to ncatacd — frirohna 

■ccusnlion — mod: of recovery — Criminal Procedure 
2odc, S, 250. 

An order awarding compensation to an accused 
)crson tinder S. 2d0, Cr. P. C, slioutd not provide 
or imprisonment in default of payment, 
imprisonment should not be ordered until the 
imount has been found to be irrccovcmblc. 
Emperor V. Pan Ating. 2 Cr. L.J. 724 : 

3 L. B. R. 32 


COMPL.AINT 

produced, tbc Magistrate should dismiss the 
complaint. 

A Magistrate made some inquirj- from the 
Solicitor of the accused and looked into the 
papers filed by the accused before the Police, 
and thereupon dismissed the complaint ; Held, 
that the action of the Magistrate was irregular 
and that he should have given the complainant 
an opportunity to prove his case. Sandyal 
v. Kunjcslncar Misra. 13 Cr. L. J. 125 : 

13 I. C. 781 : 16 C. W. N. 143. 

Dismissed by one Magislralc — Fresh 

complaint to another, competency of. 

.‘\ complaint under Ss. -Pit), .}()!), Penal Code, 
dismissed on the complainant’s statement that 
he had come to terms with the accused and did 
not wish to offer any evidence, can be reinsti- 
tuted in the Court of another Magistrate who 
has jurisdiction to entertain it, Mohammad v. 
AH Raza. 16 Cr. L. J. 73 ; 

16 I. C. 665 : A. I. R. 1915 All. 50. 


Order "to show cause” — ^Adjournment 

— Order for payment of compensation passed 
four days after order of discharge is irregular 
but not ultra vires. Ghttrbin v. Emperor. 

15 Cr. L, J. 193 : 
A. I. R. 1914 All. 86. 

COMPLAINANT. 

Sec also Cr. P. C., Ss. 4 (//), 100 to 203, 

Cheating ease — Person entitled to move. 

The prosecutor, in all criminal cases, is rcallj* 
Ihc Crown : the complainant merely .sets the 
inncbincry of the Court in motion. In a ease of 
rlicating, it is not necessary that the com- 
plainant .should have been the person deceived. 
Mahadco Lai v. Emperor. 7 Cr, L. J, 342 : 

7 C. L. J. 375 ; 12 C. W. N. 750. 

COMPLAINT. 

See also Criminal Procedure Code, Ss. 4 
Ii), 199 to 203. 

yaturc of — Case of civil nature. 

The first accused was employed by a firm to 
•ell certain bags and pay over the sale proceeds, 
(n the comidaint it was alleged that he had sold 
the bags and together with the second accused, 
who was a partner in tlic firm, misappropriated 
the proceeds : Held, that tlic complaint was 
not merely a civil dispute but that there was 
room for inquirj’- in a Criminal Court. 
Saramnasaxemi Chctly v. Vadivclu Chetty. 

12 Cr. L.J. 123: 
9 I. C. 726 : 1911 2 M. W. N. 125 : 

9 M. L. T. 322. 

Dismissal — So opportunity given to 

c'"iv!rur„:nl to prove ease — Criminal Procedure 
Code (Act r of ISOS], Ss. 202, 203. 


E.raminalion of complainant Hi presence 

of accused — Pardanashin lady — Daughter of pro- 
stitute married to respectable person — Examination 
on Commission. 

Where it is doubtful whether any offence has 
been committed, the trying Magistrate must, 
before any other step is taken, insist on exam- 
ining the complainant in the presence of tlic 
accused so that the latter may have an 
opportunity of cross-examining the complain- 
ant. IMicrc the daughter of a prostitute marries 
a respectable person, in whoso family women 
ob.servc pardah, she is entitled to be treated 
with respect, despite her lowly origin. A 
coinpl.aint was made at Delhi under Ss. 303, 
•142, against the accused residing at Hissar for 
kidnapping A The accused contended that 
A was his lawful wife and resided at Hissar ns 
a pardanashin lady ; Held, (1) that A should 
not be compelled to attend the Delhi Court for 
the purpose of her examination; (2) that A 
should be examined upon Commission through 
the District Magistrate, Hissar, arrangements 
being made to re.spcct her pardah, Abdul 
Ghaffar Beg v. Emperor. 14 Cr. L. J. 3 : 

18 I. C. 147 : 11 P. W. R. 1913 Cr : 

43 P. L. R. 1913. 

Petition to Magistrate for enquiry during 

Police investigation whether complaint — Criminal 
Procedure Code (.-let T' of ISSS), 5. 4 (fi). 

A petition presented to a Magistrate in the 
course of a Police enquiry impugning its 
propriety and jir.aying that action may be tiiken 
against .some persons who arc alleged to have 
committed an offence, is a complaint. .Jogendra 
Lai Mukerjee v. Babu Ballabh Hor. 

2 Cr. L, J, 615 : 

9 C. W. N. 158 : 1. L. R. 33 Cal. 1 : 

2 C, L. J. 228. 


After the examination of a complainant on oath, 
the Magistrate is bound to dismiss the com- 
plaint at oneo, or to elect to hold inquiry under 
S. 202, Cr. P. C. before issuing process. If he 
eles’ts to do the latter, it is his dtity to imj»re.ss 
uixin the complainant that he should produce 
his witnesses on a particular day fixed for 
bearing, and if on that dale no svitnesscs arc 


-Report by Superintendent of Vaccination- 


j I’aecination Act, liSO, S.JS — Order for costs — 
I Court Fees Act, 1370, S, 31. 

! A report made by a Sujwrintcndent of Vacein.a- 
; lion under S. 18 of the Vaccination .Act, 
I that n notice issued by him has not been 
complied with, is not a cotnplainl of an offence, 

, and u Magistrate who makes an order for 
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compliance with such notice, cannot direct the 
refund of court-fees under S. 31, Court 
Fees Act, or the pa 3 Tnent of costs. Emperor v. 
Polcan 6 Cr. L. J. 124 : 

4 L. B. R. 12. 

Summary disviissal of — Jurisdiction of 

Court to entertain another complaint in the 
same matter. 

Where a Court has summarily dismissed a com- 
plaint upon the ground that it does not disclose 
matter for inquiring into by a Criminal Court ; 
the same Court is not precluded from entertain- 
ing a second complaint in parimateria. Bhagwan 
Din V. Dibba. 7 Cr. L. J. 297. 

28 A. W. N. 67 : 5 A. L. J. 137. 

Withdrawal of — Compounding of offen- 
ces — Revival of complaint. 

When a compoundahle offence has been 
compromised and the complaint withdrawn, the 
complaint may be revived if it appear that the 
compromise was the result of a promise on the 
part of the accused, which he failed to fulfil. 
Syad Ghulam Haidar Shah v. Syad Rukan 
Abdullah Shah. 1 Cr. L. J. 705 : 

5 P. L. R. 324. 

COMPOSITION OF OFFENCE. 

See Cr. P. C., S. 345. 

COMPOUNDABLE OFFENCE. 

See also Cr. P. C., S. 345. 

Conviction set aside on appeal — Liberty 

to compound when re-trial ordered — Sanction of 
court. 

When the accused is charged with an offence 
which is compoundahle, and is convicted by the 
Magistrate, but on appeal, the conviction is set 
aside and a re-trial ordered : 

Held, that it is open to the complainant and 
the accused to compound the case, in the same 
manner in which a case may be compounded 
before conviction by the Magistrate. 

Held further, that it was not necessary to obtain 
permission to compound. Uhrai v. Makaidan. 

4 Cr. L. J. 35. 
3 A. L. J. 523 : 26 A. W. N. 200. 

Magistrate cannot decline to allow the 

composition of compoundable offence — Compen- 
sation cannot be allowed when case is com- 
pounded. Emperor v, Sundar Singh. 

11 Cr. L. J. 638 (2) : 
8 1. C. 387 : 30 P. R. 1910 Cr. : 
197 P. L. R. 1910 : 44 P. W. R. 1910 Cr. 

COMPOUNDING A CASE. 

See (f) Cr. P. C., S. 345. 

(fi) Criminal Trial. 

COMPROMISE. 

See also Criminal Procedure Code, 
Ss. 345, 488. 

Compoundable offence — Magistrate, duty 

0 /‘ 

When parties to a criminal case who are 
nearly related to one another, succeed in patch- 
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ing up their quarrels, the Magistrate should not 
refuse leave to compound. Aminulla v. Emperor. 

24 Cr. L. J. 355: 
72 I. C. 355 : 26 C. W. N. 536 : 
35 C. L. J. 353 ; A. I. R. 1922 Cal. 191. 

Discharge — Revival of case — Case really 

one of civil nature — Criminal proceedings ini- 
tiated — Abuse of process of Criminal Courts — 
Criminal Procedure Code {Act V of JS98), 
S. 435. 

Once a criminal case is compromised and the 
accused are discharged in aceordance with the 
compromise, the complainant is not entitled to 
have the case revised on the ground that some 
of the accused have gone back upon the com- 
promise. 

Where the complainant in a case declines to 
produce any evidence and the Court discharges 
the accused, the order of discliarge is 
neither perverse nor foolish, and, therefore, 
is not liable to be set aside. 

To initiate criminal proceedingj in a case 
which is really one of a civil nature, with the 
object of keeping those proceedings hanging till 
the civil dispute is settled to the satisfaction 
of the complainant, is an abuse of the Criminal 
Courts. Surat Singh v. Ahmad Beg. 

16 Cr. L. J. 662. 
30 I. C. 646 : 19 P. W. R. 1915 Cr ; 

A. I. R. 1915 Lah. 388. 

CONCEALMENT OF BIRTH. 

See Penal Code, S. 318. 

CONCURRENT PROCEEDINGS. 

Civil and Criminal proceedings on 

same matter between same parlies — Each 
must be decided on evidence before it. 
Pandmanabhani v. Appalanarasuyya. 

33 Cr. L. J. 307 : 
136 I. C. 348 : 35 L. W. 176 : 
1931 M. W. N. 1305 : 62 M. L. J. 230 : 
55 Mad. 346 : 1. R. 1932 Mad. 300 : 

A. I. R. 1932 Mad. 254. 

CONCURRENT SENTENCES. 

Sec Criminal trial — Sentence. 

CONFESSION. 

^Admissibility, 

^Basis of Conviction. 

Co-accused. 

Construetion. ' 

Corroboration. 

^Discovery. 

^Effect on punishment. 

^Extortion. 

^Extra-judicial. 

^Inducement. 

Presence of Police. 

: Proof of. 

^Recording of. 

^Retracted. 

Self-exculpatory. 

^Test of truth. 

^Threat. 

To person in authority. 

Use of. 

— — ■ — ^ — ^Value of. 



405 


ALL INDIA CRBIINAL DIGEST (1004— lOiO) 


400 


CONFESSION 


CONFESSION 


•Wcifilit of. 
-■NYhat is. 


1 AdtnissibilUij — Conjcssion of before 

i Police — Xnt to be allo-.vcd to go in as cvidntcc. 




See also (i) AccomjOicc. 

(ii) Approver. 

(Hi) Coroner’s Act, Ss. S, 19 and 

20 . 

(u>) Cr. P. C., Ss. 102, 101, ,001. 
(n) Criminal trial. 

(rt) Evidence. 

(nil) Evidence Act, Ss. 21 to 00. 

— Admissibiliti/. 

A confc.ssion taken in conformity with the 
.strict provisions of the law by a" Magistrate 
cannot be ruled out of Court simply i)ccausc 
the accused was produced before {be Magis- 
trate with the sole object of having bis con- 
fession recorded by him. lihag Singh v. 
Emperor. 10 Cr. L. J. 584 : 

4 I. C. 429 : 24 P. W. R. 1909 Cr. 

Admissibililij — Admission of guill — 

Stalemenls made b;/ acctiscd to Zaildar on pro- 
mise of benefit — Evidence Act (I of 1S72), S. 24. 

Admissions made by an accused to a Zaildar 
arc not admissible in evidence when it 
appears that the Zaildar cautioned tlic ac- 
cused Iwforc they made their statements that 
they would get some benefit from Govern- 
ment if tlicv .sj)oke the truth. Muisaddi v, 
'T'Emperor. 12 Cr. L. J. 554 : 

12 I. C. 642 : 221 P. L. R. 1911. 


A Police officer in giving evidence should not 
be allowed to state that an admission of guilt 
was made by the accused. Paimullah v. 
Emperor. 13 Cr. L. J. 127 : 

16 C. \V. N. 238 : 13 I. C. 783. 

-.■idmissibililu — Confession rclaling to 


different crim c — A dm is si bilily. 

A confession made to the Police in the course 
of invesigation of one crime is inadmissible even 
though it relates to another crime. The mo- 
ment a statement is found to amount to a con- 
fession, it does not matter in the .slightest of 
what crime it is said to be a confession. 
Eliikuri Seshapani Chetty v. Emperor. 

38 Cr. L. J. 323 : 

166 I. C. 917 : 1936 M. \V. N. 1241 : 

45 L. W. 100 : (1937) 1 M. L. J. 154 : 

I. L. R. 1937 Mad. 358 : 9 R. M. 411 : 

A. I. R. 1937 Mad. 209. 

-Admissibility — Confession to third person 


in immediate presence of Police — Admissibililij. 

A confession made to a Zaildar or a Lambardar , 
in the immediate presence of the Police, is 
inadmissible in evidence. Kulab Ah v. Emperor. 

12 Cr. L. J. 597 : 
12 I. C. 973 : 14 P. R. 1911 Cr. : 

42 P. W. R. 1911 Cr. 
-Admissibililij — Confession to Zaildar or 


I Lambardar in consequence of promise. 


.-Idmissibility against co-accused. 

A confession is not admissible against a co- 
accused. Lahhan v. Emperor. 26 Cr. L. J. 324 : 

84 I. C. 548 : L. R. 5 All. 101 Cr. : 

A. I. R. 1924 All. 511. 

.idmissibility of a confession recorded by a 

Magistrate in a iYofirc State, 

A confession of an accused person duly rccord- 
cil by a .'^lagistnitc in Native Territorj-" in pro- 
ceedings under the provisions of the Cr. P. C., 
is admissible in a trial in British India. Bhola 
V. Emperor. 6 Cr. L. J. 377 : 

8 P. R. Cr. 1907 ; 2 P. W. R. 92 . 

46 P. L. R. 1908; 

Admissibility — Procedure. 

A djudge ought to decide the question of admis- 
^r.ihility of a confession first and then exclude the 
H ronfession from the record, if it is inadmissible, 
jnnd kcej) its terms from the assessors. 

A confession, If inadmissible, %vould be inadmis- 
sible in its entiretv. Emperor v. L. Ii. Nga Jia. 

18 Cr. L. J. 383 : 
38 I. C. 767 : A. I. R. 1917 L. B. 93. 

— ; .Idmissibility—Conviclion based on ad- 

mission of guilt — Entire statcmait of accused to be 
accepted. 

Where an admission of guilt by the accused 
foniis the basis of his conviction, his statement 
containing that admission should be accepted in 
its entirety and if it cstalilishes grave and 
stuldcn iirovocation, he is cntilletl to its benefit. 
.Mohammad Yusuf Khan v. Emperor. 

31 Cr. L. J. 226 ; 
121 1. C. 178 : 31 P. L. R. 35 : 
A. I. R. 1930 Lah. 269. 


A promise made by Zaildar or Lambardar is a 
promise made by a person in autliority within 
the meaning of .S. 2-1- of the Evidence Act. A 
confession made to him in consequence of a 
promise made by bim that tlic accused would 
get off if he confessed, is inadmissible in 
evidence. Kulab AH v. Emperor. 

12 Cr. L. J. 597 : 
12 I. C. 973 ; 14 P. R. 1911 Cr. : 

42 P. \V. R. 1911 Cr. 

Admissibility — Court, tchclher bound to 

accept confession in its entirely. ' 

A Court is not bound to accept the confc.ssion 
of an accused literatim ct verbatim but may 
reject a part of the statement which is found to 
be false and use the other part which it believes 
to be true. Nirbhay Kath v. Emperor. 

97 r*f T T 19R9 • 

98 I. C. 178 : 3 O. W. N. 800 : 29 6. C. 369 
13 O. L. J. 809 : A. I. R. 1926 Oudh 618. 

.■idmissibility — Custody of Police, whe- 
ther ground for suspecting genuineness of con- 
fession. 

The mere fact that the accused had been in 
Police custody for a few hours is not by itself a 
ground for suspecting tlic genuineness of a 
confession. .Mohammad Yusuf Khan v. Emperor. 

31 Cr. L.J. 226 : 
121 I. C. 178 : 31 P. L. R. 35 : 
A. I. R. 1930 Lah. 269. 

.■idmissibility — Jndueement — .■Iceused 

ktUKciiig that it would be used against him — State- 
ments of .Magistrate before confession siilieient to 
put an end to all hopes of leniency — .idmissibility. 

Where there can be no doubt that the acctiscd 
knew that when he w.as m.aking his confc.'-sion, it 
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would be used against him and that he could 
not expeet any leniency as a result of it, and the 
statement made by the Magistrate before the 
confession as recorded must have put an end to 
all hopes that might have been held out to the 
accused, the confession is admissible and cannot 
be held to have been made as a result of any 
inducement held out to him. Hamid v. Emperor. 

37 Cr. L.J. 1112: 

164 I. C. 1118 : 9 R. Rang. 133 : 

A. I. R. 1936 Rang. 453. 

AdmissibilHij. 

It is not safe to rely upon confessions made to 
Lambardars, Zaildars and Safedposhes. Dcs 
Raj V. Emperor. 29 Cr. L,. J. 865 : 

111 I. C. 449 : A. I. R. 1928 Lah. 858. 

Admissibiliti]' — Joint trial of person loho 

eonfesses along with other aceused — Admissibility 
of confession. 

Where several persons ivere tried for an offence 
and one of them entered confession, but not 
being convicted on the plea of guilty, was tried 
jointly with the other accused; Held, that his 
confession Avas admissible in evidence as against 
all the accused. Dip Narain v. Emperor, 

16 Cr. L. J. 327 : 

28 I. C. 633 : 13 A. L. J. 337 : 37 AIL 247 : 

A. X. R. 1915 Cal. 744. 

• Admissibility made to a person not a 

police officer and when accused not in police 
custody — Confession made under inducement held 
out by one who is not a person in authority — Proof 
of so much of confession as relates to facts thereby 
discovered — Admission — Evidence of Magistrate to 
prove confession recorded by him. 

The appellant who was accused of murder, 
made a statement during the course of police 
investigation to certain men of influence in the 
neighbouring villages Avhen no Police official Avas 
present. In consequence of the accused’s state- 
ment, some money and other things belonging to 
the deceased Avere found at the places mentioned 
by him. The accused also made a statement 
before the Magistrate of the District. The 
District Magistrate refused to make the memo- 
randum referred to in S. 104, Cr. P. C., because 
it appeared to him that the statement aa’os not 
the accused’s free and spontaneous statement 
but Avas made by him in consequence of 
certain hopes AA'hich a constable had held out to 
the accused. In the Court of the Committing 
Magistrate AA’hen the statement made by the 
accused before the District Magistrate Avas read 
out to him, he stated that some constables had 
giA^en him bhang and liquor to drink and he did 
not remember Avhat he stated. The Sessions 
Judge held both statements to be inadmissible, 
the former under S. 27 of the Evidence Act, the 
latter on the ground that it did not contain the 
memorandum required under S. 1G4, Cr. P. C. 
On appeal, the Court of Judicial Commissioner 
directed the Sessions Judge to examine the 
District Magistrate. The District Magistrate 
was examined and he proved that the accused 
appeared to be in perfect possession of his senses 
and that there Avas absolutely nothing to suggest 
that he was under the influence of any intoxi- 
cant: Held (Per Ryves, O. A. J. C.) that the 
confession of the accused made to the residents 
of the neighbouring Aullages AA'as admissible in 
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evidence against him. A confession made not 
to a police officer and not improperly obtained 
as laid doAvn in S. 24 of the Evidence Act is 
alAvays admissible against an accused. In the 
same way any fact discovered in consequence of 
an admissible confe.ssion can also be admitted 
against him. Held (per Scott, J. C.). The 
former confession although having been made 
Avhen the accused Avas not in police custody, 
proof of it Avas not prohibited by Ss. 24 and 20 
of the Evidence Act and it Avas relcA^ant under 
S. 24 if inducement held out to him did not 
proceed from “ a person in authority” ; and the 
latter Avas admissible under S. 533, Cr. P. C., as 
the CAudence of the District Magistrate Avho 
recorded it Avas taken to proA’e that the said 
statement Avas made voluntariljr. Harbans v. 
Emperor. 2 Cr. L. J. 811 : 

8 O. C. 395, 

Adinissibility — Part of confession if 

found false, whether eonfession to be rejected 
entirely. 

After the entire statement of a ijrisoner has 
been given in CA'idenee, any part of it may 
be contradicted by the prosecution. If 
sufficient grounds exist, the part that charges 
the prisoner may be believed, Avhile that 
AA'hich is in his favour, may be rejected. Pulin 
Tanti v. Emperor, 

15 Cr. L. J. 25 : 
22 I. C. 109 : 40 Cal. 873. 

.Admissibility — Proper use of~Evidence 

— Court, duty of. 

It is not a proper use of the confession, 
where it is the only evidence Avhich a Tribunal 
is in a position to accept, to extract from it 
such portions as are adverse to the accused 
and support the charge and to supply the 
remaining essentials by draAA'ing inferences. 
Jagdeo V. Emperor. 18 Cr. L. J. 356 ; 

38 I. C. 740 : 15 A. L. J. IS : 
A. I. R. 1917 All. 80. 

Admissibility — Inspection of scene of 

occurrence by Judge — Additional statements by 
accused by xoay of explanation — Admissibility. 

In a case Avhile the trial of several accused, 
one of AA'hom had made a confession, AA’as in 
progress, the Sessions Judge Avent himself to 
the scene of the crime accompanied by the 
assessors and the confessing accused, aa'Iio. 
shoAved him OA'er the ground and made certain 
additional statements by AA’ay of comment or 
illustration of his confession, and the Judge 
made a note of them. Held, that the J udge 
Avas AA’rong in alloAving the accused to make 
these additional statements which ought not 
to be regarded. Kesho Singh v. Emperor. 

18 Cr. L. J. 742 : 
40 I. C. 742 : 20 O. C. 136 : 
A. I. E. 1917 Oudh 362. 

Admissibility — to Police Officer— Con- 
fession volunteered to mukhia in expectation of 
help, admissibility of. 

A confession made to another person in the 
presence of a Police Offieer, who has asked 
or instructed that other person to take the 
confession in such a Avay as to be his agent. 
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%vhcrc the confcs<!ion takes place under such ' 
circumstances that tlic I’olicc Ollicer is in ] 
sucli proximity ns to make his presence likely ! 
to affect the mind of the confessing person, | 
is in substance a confession to a Police Ollicer . 
and is, therefore, inadmissible. But, although i 
a mttkhia is undoubtedly a man in authority, 
where the accused volunteers to make a | 
statement to a ji/uWiin if he could pet some j 
assurance from him that he would do his '■ 
best to help the accused, the statement can- j 
.not be regarded as having been made under i 
^ny inducement proceeding from a person in | 
authority so as to make it cither inadmissible '• 
or irrelevant. Kripcror v. Jlar Pinri ] 

27 Cr. L. J. 1068 : ' 
97 I. C. 44 : L. R. 7 A. 156 Cr. : j 
24 A. L. J. 958 ; 49 All. 57 : 

A. I. R. 1926 All. 737. 

Admissibilili/ — Voluntcinj and Unc con- 
fession — lielraction of confessions — Duly of 
Judge. 

A judge should, in the first instance, see 
whether a retracted confession is voluntary 
or has been improperly induced. Tlie mere 
fact that a prisoner puts in a plea of not 
guilty and denies having made the confession 
or explains having made it by allegation of 
Police torture, is enough in itself to put n i 
Judge tipon cncpiiry. And he then has to decide | 
_^bcforo admitting the confession at all, or I 
’^allowing it to be looked at, whether it has I 
been improperly induced. Tiiat is a question ) 
for the Court, i. c. the Judge to answer in 1 
limine. If it appears to the Judge that the , 
confession has been properly induced, no ' 
matter how true it may be, he is bound to i 
exclude it. Emperor w 'lihagi Vcdti. ) 

4 Cr. L. J. 332 : 

8 Bom. L. R. 697. 

Admissibility — Uucorroboraled, Tctracted 

confession — Stolen property found in possession of 
aceortiplicc identified by accused in presence of 
Chief Constable, but not before Magistrate and 
trithoul other articles being placed icitli it. 

IVhcre an accused, who was alleged to have 
been a member of a gang that had com- 
mitted a dacoity in a certain village at 
night with face cloths on, identified in 
the presence of a Chief Const.abic, .some of 
the stolen property found in the possession of 
one of his accomplices in the identification 
that was rarried under the orders of a 
Magistnite without other articles being placed 
with the articles to be identified, and where 
he also made .a confession before the .Magistrate, 
which he retracted at the trial and which 
vas also uncorrobonded ; Held, that the whole i 
prm’cduro was simply an inadmissible con- 
fession obtained quite irregularly in a manner 
which had no sanction whatsoever ; that the 
Magistrate .should have been present when 
the accused identified the property ; that the ' 
weight to be attached to an uncorroborated | 
confession, must <icpend upon the circum- i 
.stances of each case; that wlicn such a con- 
fession as this', which had been made the 
fabric rather th;in the foundation of their 
ease by tlic 'police was made, they could ; 
vety casilv corroborate it and force it.s truth • 


and genuineness upon the Court by using it 
to obtain corroborative evidence ; and Ih.at tlii; 
was why it had lately been .said that a Court 
should not convict an accused ui)on an tin- 
retracted confession unless it believed that 
it could not be true. Emperor v. Isak Umar, 

5 Cr. L. J. 471 ; 
17 K. L. R. 21. 

Basis of conviction. 

A conviction cannot be based upon state- 
ments of witnesses transferred to the record 
of the Sessions Court under Section fiSS, 
Criminal Procedure Code, 1808, when they 
came forward after the accused confessed 
and gave only circumstantial evidence in- 
sufficient to connect the accused witlr the 
commission of tlic crime. Ghamcara v. Emperor. 

16 Cr. L. J. 612 ; 
30 I. C. 436 : 19 P. VV. R. 1915 Cr. : 

A. I. R. 1915 Lah. 215. 

Basis of conviction — Confession only ci'i- 

dcncc against the accused. 

Where the accused’s own confc-ssion is the only 
evidence against him accounting for cornmis- 
■sion of the crime with which he i.s charged, it 
must be accepted in so far as is not in consi.stenl 
with reason and other surrounding circum- 
stances. Gopal Singh v. Emperor. 

6 Cr. L. J. 260 : 
2 P. W, R. Cr. 64. 

Basis of conviction. 

In the ab.senee of any evidence connecting the 
accused with the commission of the crime, it is 
not lawful to convict an accused person simply 
on tlic strength of the co-accused’s confession. 
Bhag Singh v. Emperor. 10 Cr. L. J. 584 : 

4 I. C. 429 : 24 P. W. R. 1909 Cr. 

Basis of conviction — Conviction cannot be 

based on confession not rccoracd in the manner 
prescribed by law. 

A conviction cannot be based on a confession 
which is not recorded in the manner prescribed 
in S.s. IM and 30t of the Cr. P. C. Nga San 
Ya v. Emperor. 11 Cr. L. J. 41 : 

4 I. C. 759 : U. B. R. 1909. 

Basis of conviction — Conviction on ac- 
cused's confession alone, legality of. 

A conviction may be based on the confession 
of the accused person alone. Sitai v. Emperor. 

30 Cr. L.J. 228 : 
114 I. C. 123 : 5 O. W. N, 968 : 

I. R. 1929 Oudh 123. 

Basis of conviction — Statement of ac- 
cused partly in favour of and partly against 
himself— Confession, ichcthcr can be basis of 
conviction. 

If an accused person is to be convicted on his 
confe.ssion, it must be t.akcn as a whole. ^Vllcre 
in a trial on a charge of misappropriation, the 
accused, a Po.sl .Master, while admitting 
that there was a shortage of a certain sum of 
money stated that he was in bad health for 
some time, that he was not verifying tlie 
accounts and could not cxjilain how the '•hort- 
age occurred and there w-as nothing to show 
that the statement as to his ill health was not 
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true: Held, that the aecused could not be con- 
victed on the basis of this admission alone. 
In re : Srinivasa Rao. 

29 Cr. L. 1. 589 : 
109 I. C. 605 : 27 L. W. 318 : 
1928M. W. N. 161 : 54 M. L.J. 607 : 
9 A. I. Cr. R. 493 : A. I. R. 1928 Mad. 493. 

Co-accused. 

A confession of a co-accused is corroborative 
evidence of another co-aceused’s confession if 
the former supports the latter in all its material 
parts. Bhag Singh v. Emperor. 

10 Cr.L. J. 584: 
4 I. C. 429 : 24 P, W. R. 1909 Cr. 

Co-accused — Accomplice — Retracted con- 
fession, value of — Evidence Act (I of 1872), Ss. 
30, lU, 133. 

There is nothing in law to prevent the con- 
viction of an accused on the uncorroborated 
and retracted confession of an accomplice, if 
it be believed against him. Sucli a confession 
should, however, be subjected to the most 
anxious scrutiny in deciding on its truth or 
falsity so far as it incriminates any person other 
than he who made it. Yet, if after applying 
every test to it that is available, the Judge still 
believes it to be true as against that other or 
others, it is the duty of tiie Judge to act 
upon it. Nga Tim v. Emperor. 

14 Cr. L. J. 179 : 
191. C. 179 : 6 Bur. L. T. 47. 

Co-accused — Admissible as evidence 

against a co-accused. 

Held, that the confession of a prisoner affect- 
ing himself and anotlicr person who was being 
tried with him for the same offence is, when 
duly proved is admissible as evidence against 
both but a confession unsupported by other 
testimony is evidence of the weakest kind 
against a co-accused. Raghbir v. Emperor. 

8 Cr. L. J. 393 : 
11 O. C. 238. 

Co-accused — Value of — Co-accused not 

intending to implicate himself. 

A confession made by one of several accused 
persons by which he does not intend to impli- 
cate himself although he actually does so, may 
be taken into account as against the accused 
making the confession, but should not be taken 
into account as against his co-acoused. Hayal 
V. Emperor. 23 Cr. L,. J. 561 : 

68 I. C. 491 : 4 L. L. J. 41: 
A. I. R. 1922 Lah. 119. 

Co-accused — How far can be acted 

on. 

The confession of a co-accused cannot be taken 
into consideration where he does not sub- 
stantially implicate himself to the same extent 
as the other accused. Sivasami Pillai v. 
Emperor. 11 Cr. L. J. 701 : 

8 1. C. 719 : 1 M. W. N. 754. 

Co-accused — Confession of — 'Value of 

against co-accused — Basis of conviction — Evidence 
Act, S. 30. 

It is a fallacy to say that confession of a co- 
accused can be dealt with on the same basis as 
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the evidence of an accomplice. Accomplice’s 
testimony stands on a higher footing than 
confession of a co-accused. The confession of 
a co-accused is only a relevant fact which the 
Court has to consider. It is not strictly evi- 
dence against a co-accused and a conviction 
based solely on the confession of a co-accused 
is bad in law. Emperor y. Sabitkhan {1) and 
Emperor v. Gangappa (2) commented upon. 
Emperor v. Laxman Jairam. 

166 I. C. 569 : 
38 Bom. L. R. 1122 : 9 R. B. 239: 

A. I. R. 1937 Bom. 31. 

Of co-accused, value of — Retracted con- 
fession — Corroboration, 

In the absence of material corroboration it is 
unsafe to rely upon the retracted confession of 
a co-accused which is not self-implicating in Ilje 
same degree as it implicates the other accused. 
Vpendra Nath Das v. Emperor. 

19 Cr. L. J. 826 : 
46 I. C. 842 : 1918 Pat. 175 : 
A. I. R. 1918 Pat. 279, 

Co-accused. 

Conviction cannot be based on confession of 
co-accused unless it is corroborated. Nga Po 
Kya V. Emperor. 12 Cr. L.. J. 465 : 

11 1. C. 1001 : 4 Bom. L. T. 189. 

Co-accused. 

If each of the accused persons acknowledges 
having taken an active part in an offence, the 
implication is sulTiciently substantial to warrant 
the use of the confession of one against the 
other or others, if the confessions are regarded 
as voluntary and true. Emperor v. Mohan 
Tribhovan. 3 Cr. L. J. 312 : 

15 K. L. R. 369. 

Co-accused. 

If the confession of co-accused is supported 
by the probabilities of the case, and if the 
accused, who is tried jointlj', is shown to have 
strong motives, it may fairly be taken into 
account against him. Vashram Ratna. 

1 Cr. L. J. 887 : 
14 K. L. R. 203. 

Co-accused. 

It is settled law that before the confession of 
the co-accused can be taken into consideration 
against others jointly tried with- him for the 
same offence, it must a])pear that the confes- 
s ion implicates the confessing person substan- 
tially to tile same extent as it implicates those 
against whom the confession is to be used. 
Prabhu v. Emperor. 6 Cr. L. J. 141 : 

2 P. W. R. Cr. 55. 

—Made by co-accused pleading guilty 

— Admissibility against other accused. 

Where one of several accused persons pleads 
guilty and the Court accepts the plea, tliougli 
not in express terms at the moment the plea 
is put in, a confession made by such persons 
is inadmissible as against the other accused. 
Kanhaya v. Emperor. 12 Cr. L. J, 605 : 

12 I. C. 981 : 15 P. R. 1911 Cr. 

Of one accused — Retracted — Ad- 



\Lh INDIA CRLMINAL DIGEST (1901—1940) 


414 



CONFESSION I CONFESSION 


tnixsibililn rtf retracted ' confcanion against 

ca-nrettsed — Evidence Act (I of 1S72), S. 30. 

A rcl meted confession may he taken into 
eonsidemtion under S. SO of the Evidence Act 
apiinst co-acciised, hnt as n general rule, 
Mti li a confession should not he considered ' 
as siii)plying suiricicnt evidence for the convic- 
tion of tlic co-accused unless it is corrohorated 
hy independent testimony in material parti- 
culars. No inflcxihlc rule can he laid down 
in mgard to the weight to he attached to sueh 
a confession ; the ride must varj- in each 
ease. Ataijn v. Emperor. 12 Cr. L. J. 276 : 
^ 10 I. C. 857 : 5 P. R. 1911 Cr. : 

91 P. L. R. 1911 : 27 P. W. R. 1911 Cr. 

Co-acetised — Statement by acatsed — 

Guilt, inference as to — Co-aceused, lohcthcr effected 
— Accused, presence o', as accessory, effect of — 
Corroboration. 

A statement made hy an accused person wliicli 
suggests an inference of guilt may amount to a 
conicssion, though the person making the 
statement may directly repudiate his parti- 
cipation in the crime, it may he unsafe to use 
it against a co-accused. Where, however, it 
apjicars that the person making the statement 
was at all events an accessory present at the 
commission of the crime, the statement can be 
used against the co-accused, if suflicicnt corro- 
lioralion is forthcoming. Jasoda v. Emperor. 

20 Cr. L. J. 787 : 
S3 I. C. 691 : 6 O. L. J. 46 : 

A. I. R. 1919 Oudh 233. 

Co-accused. 

The law docs not anywhere forbid a Court 
in this countrj’ from considering against person 
tried jointly for the same offence, a confession 
made by one of sueh persons affecting himself 
and the persons who were being tried jointly, 
when such confession has been subsequently 
withdrawn. To do so, would he not to follow 
the law as it stands in S. 30, Evidence | 
Act. Kcliri V. Emperor. \ 

5 Cr. L. J. 360 : I 
4 A. L. J. 310 : 27 A. W. N. 140 : ' 
29 All. 434. ; 

HVicn can be used against co-accused, j 

The test as to whether the confession can he | 
used as against co-aceused is, ’ whether the j 


Construction — Court, tvbcthcr can accept 

part and reject pari. 

The ordinary rule is that a confession is evi- 
dence for the prisoner as welt as against him 
and mu.sl be taken altogether. But it is only 
where no other evidence is forthcoming that 
this can he jirc-ssed to the extent of requiring 
that no part can he accejited ns true without 
accepting the whole. Husnu v. Emperor. 

20 Cr. L. J. 737 : 
53 I. C. 145 : A. I. R. 1918 Nag. 131. 

Coristruclion — First, differing from 

subsequent ones — Right of self-defence not plead- 
ed in first eonfession. 

Where an accused in his first confession said 
he bit off his wife’s nose in a quarrel that 
arose on aceount of her infidelity, but before 
the Committing Magistrate and the Sessions 
Court said he did so in self-defence, as she 
caught hold of his private parts: Held that under 
the circumstances, the original confession was 
voluntarily made and substantially true ; and 
that the plea of self-defence unsupported by 
evidence was evidently an after-thought. Em- 
peror V. Bijal Fasa. 1 Cr. E. J. 591 : 

14 K. L. R. 59. 

Construction — Preliminary toarnings 

given by Magistrate — U’licthcr part of the state- 
ment of accused. 

The preliminary warnings given hy the Magis- 
trate to the confessing accused cannot be said 
to he part of the conlcssional statement. Tlie 
j confession cannot he attacked on the ground 
that the Magistrate did not write down the 
warnings he gave the accused in the vcrnacu- 
: lar, especially when the prosecution actually 
' put the Magistrate into the witness-box. Em- 
peror V. Arajaddin Molla. 37 Cr. L. J. 1101 : 
165 I. C. 196 : 40 C. W. N. 872 : 9 R. C. 357. 

Construction. 

The confession of an accused, where it is to he 
the sole basis of the conviction must he taken 
in its cnlirctv. Fatal Hussain v. Emperor. 

34 Cr. L. J. 584 : 
143 I. C. 362 : 1. R. 1933 Lah. 385 : 

A. I. R. 1933 Lah. 665. 

— Construction — To be read as a icholc. 


person making such confession could have been 
convicted on that confession of the crime with 
which he and hi.s co-accused were charged. 
' Chuni Lai v. Emperor. 22 Cr. L. J. 260 : 

60 I. C. 660. 

Construction. 

A confession cannot he expanded or extended 
to make it availnblc for incriminating persons 
other than the confessing accused. Frabhu v. 
Emperor. 6 Cr. L. J. 141 : 

2 P. W. R. Cr. 55. 

Construction. 

A eonfession must he taken as a whole and 
nothing can he read into it which is not con- 
tained there. In re: Santhanal.TisIma Chetty. 

35 Cr. L. J. 331 : 
147 I. C. 46 : 65 M. L. J. 837 : 
38 L. W. 979 : 6 R. M. 325 : 
A. I. R. 1933 Mad. 888(2). 


j A confession or statement of an accused must 
I he read and aeccjited as :i whole unless there 
I is evidence to contradict any portion thereof. 
Waryam Singh v. Emperor. 28 Cr. L. J. 39 ; 

99 I. C. 71 : A. I. R. 1926 Lah. 554. 

Construction. 

1 When an accused jicrson makes two eriminal- 
i ing statements, one before a Magi'-lratc and 
i another before a I'oliec Oliieer, it is verj' essen- 
j tial to compare them and to try and ascer- 
! lain why there occurred a change and nliich 
I of them was true one, with a view to testing 
I the value of the confession before the .Magis- 
trate, the other being of course inadmis-mle 
for any other purpose whatever as made to the 
• Police. Khair iJin v. Emperor. 

6 Cr. L. J. 266 : 
2 P. W. R. Cr. 70- 
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Corroboration. 

Sec also (i) Confession — Retracted. 

(ii) Confession — Co-accused. 

Corroboration. 

A conviction of an accused person even on 
the unsupported evidence of tlie confession 
of a co-accused would not be illegal. But in 
all cases the Court should approach the con- 
sideration of. such evidence witli the greatest 
caution. If the Court believes the confession, 
it is not unlawful to convict. Kchri v. Em- 
peror. 5 Cr. L. J. 360 : 

4 A. L. J. 310 : 27 A. W. N. 140 : 29 All. 434. 

Corroboration. 

A was a Phaeton Driver, K engaged A to 
drive him in the Phaeton on a Tuesday and 
drove with him from Amritsar on the road to 
Attari. A w’as found strangled in that Phaeton 
at a short distance beyond Attari on Wednes- 
day morning. K spent that Tuesday night witli 
J in Dyal village close to where the Phaeton 
was found on Wednesday morning. A’s Pash- 
mina Chadar and part of his rubber shoes were 
traced to J : Held, on the above findings, that 
K’s confession that he was one of the murderers 
of A was sufficiently corroborated. Khair Din 
V. Emperor. 6 Cr. L. J. 266 : 

2 P. W. R. Cr. 70. 

Corroboration. 

Accused retracted their confessions, alleging 
that they had been beaten and forced to 
confess, but they did not allege tliat any 
threat, promise or inducement was held 
out to them : Held, that tlic confes- 

sions were relevant, but that in considering 
their value the circumstances under which they 
were taken and the probabilities of the case 
should also be taken into account ; and that 
corroboration was necessary where there was 
suspicion about the confessions. Emperor v. 
Hanji Kalidas. 1 Cr. L. J. 222 : 

13 K. L. R. 377. 

-Corroboration — Confession by co-accused, 

whether corroborate each other. 

The confession of one co-accused cannot be s.aid 
to be corroborated by the confession of another 
accused as against an accused person who has 
not confessed at all ; but the confession of one 
co-accused may furnish the corroboration of the 
confession of another accused as against the 
latter and vice versa. Ganga Ram v. Emperor. 

22 Cr. L. J. 290 : 

60 1. C. 786. 

Corroboration — Confession implicating 

co-accused retracted at trial — Independent corrobo- 
ration essential. 

Where N and R, husband and wife, were 
accused of the murder of N’s brother and have 
made a confession before the Committing Magis- 
trate implicating her husband as well, but sub- 
sequently retracted the confession : Held, that 
as there was no real corroboration of the 
retracted confession against N and against R 
herself, there was merely the retracted confes- 
sion corroborated solely by evidence of her 
absence from her house during the night of the 
alleged murder, the accused were entitled to the 
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benefit of the doubt and must be acquitted. 

Nur Muhammad v. Emperor. 16 Cr. L. J. 469 : 

29 1. C. 101 ; 22 P. W. R. 1915 Cr. : 

163 P. L. R. 1915 : A. I. R. 1915 Lah. 467. 

Corroboration — Conviction based on un- 
corroborated confession, legality of. 

A conviction based upon an uncorroborated 
confession is not bad, if the surrounding circum- 
stances point to the confession having been the 
outcome of a voluntary act on the part of the 
confessor, and in the absence of any evidence of . 
coercion either by the Police or any othei^cT^ 
person. The fact that the confession was 
retracted before the Committing Magistrate 
would not deprive it of its voluntary character. 

Shco Prasad Kcori v. Emperor. 

20 Cr. L. J. 562 : 

52 I. C. 50 ; A. I. R. 1919 Pat. 322. 

Corroboration — Corroboration of part, 

effect of. 

If other evidence incompatible with a part of 
the confession is on record, it m.ay be relied 
on in preference to that part. Hasnu v. Emperor. 

20 Cr. L. J. 737 ; 

53 I. C. 145 : A. I. R. 1918 Nag. 131. 

Corroboration of co-accused, evidentiary 

value of — Corroboration, nature of. 

Heaton, J, (Scott, C. J., concurring). — The rule 
as to the use to be made of the confession of 
co-accused is, that a man ought not to be-^ 
convicted solely on such confessions, nor upon 
such confessions together with evidence of the 
ordinary kind which is trivial or unimportant. 

But where there is a body of evidence and 
circumstances enough to support a conviction 
if the evidence is accepted, such confessions 
may be taken into consideration, together with 
the evidence and tlie circumstances. Shah, J . — 
Before acting upon such confessions, the Court 
should insist upon independent corroboration 
from other evidence in the case in material 
particulars, particularly as to the identity of 
the accused. Emperor v. Sabit Khan Bahadur 
Khan. 20 Cr. L. J. 497. 

51 1. C. 657 : 21 Bom. L. R. 448 ; 

48 Bom. 739 : A. I. R. 1919 Bom. 164. 

Corroboration — retracted at trial — Its 

value when uncorroborated by any other direct 
evidence — Production of thing unconneblcd with 
commission of crime. 

C. was convicted of causing the death of J. > 

C. made a confession before a Magistrate which 
she retracted in the Court of the trying Magis- 
trate. Except the evidence of one witness who 
said he saw the two women quarelling, there 
was no proof whatever to show C. committed 
the crime : Held, that it is not safe to convict 
an accused person on his retracted confession 
standing by itself uncorroborated : Held also, 
that production by an accused person, while in 
the hands of the Police of a thing unconnected 
with the commission of the crime is not admis- 
sible in evidence against him. Ml. Chandan v. 
Emperor.^ 6 Cr. L. J. 120. 

2 P. W. R. Cr. 6. 

Corroboration. 

Scott, C. J. — ^Evidence in corroboration must 
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!)r independent testimony i\liieli iiffccls the 
ncniscd I)y ronneetinp or Icndin" to eonncel 
liirn witli flic crime. P. Kmpernr v. Siihil Khan 1 
Bahadur Khan. 20 Cr. L. J. 497. i 

51 1. C. 657 : 21 Bom. L. R. 44S : 48 Bom. 739;: ' 
A. I. R. 1919 Bom. 164. j 

Corroboration. j 

The accused wis convicted nl the ofTcnccs . 
under Ss. 302, 100 and 41 1 of the ! 

I. P. C. Tlie case apainsl the accused i 
rested (1) on the confession of a co-accused ; 
^t2) on his confession before a lambardar, and (3) 
oil his production of stolen properly, ft w.as 
jirovcd that there was enmity between the 
accused and the lambardar who took an active 
jiart in the investigation and the confession 
before him was made in the jirescncc of the 
Deputj’ Inspector of Police. The projicrty 
found was .such that could not be identified : 
Held, that the confc-ssion made by the accused 
was inadmissible in evidence and the other 
evidence against him was insufficient and he 
must be acquitted. Dasti v. Emperor. 

1 Cr. L. J. 42 : 

5 P. L. R.30. 

Corroboration. 
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The law docs not require that the confession 
of an accused per.son .siiould b- corroborated 
before it can be acted upon. It is for the 
Court to decide whether it believes a con- 
fession or not. Emperor v. Dhani. 

20 Cr. L. J. 721 : 
52 I. C. SSI : .-V I. R. 1919 All. 386. 

Corroboration . 

Where it is sought to corroborate the con- 
fes-iion of an accused person the corrobora- 
tion nmsi be corroboration implicating the 
accused in the offence with which he is 
charged. Emperor v. Binfimi Chandra. (F. B.) 

34 Cr. L. J. 918 : 
145 I. C. 236 : 37 C. W. N. 1180 : 
6 R. C. SI : A. I. R. 1933 Cal. 665. 

Corroboration. 

Where the confession is admissible, it is 
even then necessary that there should be its 
corroboration which nuist be furnished by 
independent evidence and should incriminate 
each accused individually in respect of the 
offence charged . Prabhn v. Emperor. 

6CnL.J. 141 : 
2 P. W, R. Cr. 55. 


The evidence obviously unrcli.ablc i.s not suffi- 
cient to corroborate the statement of cither an 
neeomplice or an approver. Kaloo v. Emperor. 

5 Cr. L. J. 437. 

2 P. W. R. Cr. 24. 

Corroboration. 

The evidence of an ncconiplicc cannot be acted 
upon without corroboration in material parti- 
culars unless it is such that the Court can 
tinhasitatingly believe it. Such corroboration 
must be independent of the accomplice. The 
accomplice must bo corroborated ns to all of 
tlie persons aftected by his evidence. If he is 
corroborated in his csadcncc as to one prisoner, 
there will still he need of corroboration of his 
testimony with sespeet to the other pri.soncr.s. 
Abdul Karim v. Emperor. 1 Cr. L. J. 21. 

1 A. L.J. 110. 

Corroboration. 

The fact of pointing out the place where 
the murdered body is found, strongly cor- 
roborates the confession in a very materi.al 
particular. But when the place has already 
been pointed out by another co-accused, the 
value of this evidence remains very small. 
Bhao Sinrh v. Emperor. 10 Cr. L. J. 584 : 

4 I. C. 429 : 24 P. W. R. 1909 Cr. 


Discovcrif. 

The mere pointing out of the dead body by 
the accused would not by itself be sufficient 
evidence for sustaining a conviction for 
murder, but it would be otherwise where the 
aceused fails to explain how he came by his 
knowledge of the place where the body lay. 
Bhai Khan v. Emperor. 23 Cr. L, J. 617 : 

68 I. C. 841 :4L. L.J. 225: 
A. I. R. 1922 Lah. 189. 

Effeet on jntnishmcnl — Punishment, 

lenient, axcard of, to confessing acctiscd. 

An accused person shotild not be encourag- 
ed to confess by the knowledge that if he 
docs so, he will receive lenient punishment. 
A confession may be an indic.ilion that the 
accused is not an entirely irrcclain:ablc, and 
where this is so, it may and very properly 
.should be taken into consideration in award- 
ing punishment. Kga Kyaxo Zan Ilia v. Emperor. 

17 Cr. L. J. 402 : 
35 I. C. 962 : U. B. R. 1916 H 113 ; 

A. I. R. 1916 U. B. 1. 

• Exto rtion. 

Sec Confession — Admissibility. 

Extortirm — Hurt to extort. 


Corroboration, use of — Confession against 

eo-acettsed. 

IVhcrc if is n quc.stion of using a confession 
against a co-accused and the Court is not 
prepared to accept the confc'->.ion per sc ns 
.sufficient, the eorroboration ought to be of j 
the kind that not only confirms the genend j 
story of the crime but also unmistakably ■ 
connects the co-accused with the crime. • 
Emperor v. .Taxcai. 19 Cr. L. J. 275 : ' 

44 I. C. 179 : 19 P. IV. R. 1918 Cr. ; 

70 P. L. R. 191S : A. I. R. 1918 Lah. 54. 

Corroboration, X'alur of — Corroboration, ’ 

tehrlhcr neccssanj—Cottrt, duty of. , 


Two policemen sent for four more, and they 
nil tortured a woman to e.xtort a confession 
in n theft case, which was not proved and 
the property of uhich was not rccovercfi. In 
defence, they plcnded that she had quarrelled 
with her husband who might have ill-treated 
her, but could not prove the quarrel. In the 
Court of trial, though she endeavoured to 
screen the first two accused nncl to confuse 
the details, pfic admitted that her htalement 
before the Committing M.agistrnto v.-as <-orrcct. 
Witnesses for the prosecution denied a!! know- 
ledge of ill-trc.atment ; Held, that the evi- 
dence of the prosecution uitn<-s>cs couhl not 
be taken to favour the accused, if it did not 
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help the prosecution ; that nothing could have 
induced her to make an obviously false con- 
fession, but to stop the hands of her tormentors; 
that these offences were most dilFicult to 
detect ; that as she •walked from her own 
village to that which u’as headquarters of the 
policemen, none but the police could have 
inflicted the injuries ; that the police had im- 
mence power and must remember their obli- 
gations ; and that any proved misuse of such 
powers must invariably be visited with condign 
punishment. Emperor v. Pran Gaga. 

1 Cr. L. J. 289 : 
13 K. L. R. 301. 

Exiorlion. 

When there is no judicial proof of the guilt 
of an accused person, it is illegal to rely upon 
an unreliable or suspicious confession or a con- 
fession which is open to grave suspicion of 
having been produced by ill-treatment of the 
Police. Khair Din v. Emperor. 

6 Cr. L. J. 266 : 
2 P. W. R. Cr. 70. 

Extra Judicial. 

See Cr. P. C., S. 253. 

Extra judicial — Confession made before 

prosecution toitucsses out of Court and not recorded 
by Magistrate, weight of. 

There is nothing in law to prevent a Court 
acting upon extra-judicial confessions made bj' 
the prisoner to prosecution witnesses out of 
Court and not recorded bj’^ a Magistrate. 
Kesri Mai v. Emperor. 15 Cr. L. J. 502 : 

24 1. C. 590 : 1 O. L. J. 200 ; 
A. I. R. 1914 Oudh 361. 

— Extra-judicial — Confession to Magis- 
trate after extra-judicial confession made under 
inducement previous day — Eelraction before Com- 
mitting Magistrate — Value of confession. 

Where extra-judicial confessions were made 
by two boys, ivlio were either cajoled or 
frightened into making these confessions, and 
next day the same confessions iverc made by 
the boys to a Magistrate but were promptly 
retracted when the two youths appeared before 
the Committing Magistrate : Held, that the 
confessions were insuflicient to establish a case 
against the youths and to prove the guilt of 
persons who were accused jointly with the 
youths. Kutab AH v. Emperor. 

12 Cr. C. J. 597 : 
12 I. C. 973 : 14 P. R. 1911 Cr. : 

42 P. W. R. 1911 Cr. 

. — — Extra-judicial — Extra-judicial confession 

— Proof-Evidence, weight of. 

Per Shadi Lai, C. J. — ^It is the duty of the 
Court before which an extra-judicial confession, 
is relied upon, to sarutinisc the whole of 
the material ■ before it. A mere general 
statement to the effect that the accused had 
confessed is too uncertain a foundation to 
sustain a finding against him, and the trial 
Court ought to ascertain, as far as possible, 
the very words spoken by an accused who is 
said to have confessed. But if the evidence 
gives the substance, though not the actual 
words of the statement made by the accused. 
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and if that evidence is reliable, there is no 
rule of law which precludes the Court from 
holding that the confession has been proved. 

If the statement made by the witness as to 
confession represents merely the impression 
conve 3 'cd to his mind of -what -was said by 
the prisoner, it would be insufficient to prove 
the alleged confession. But it cannot be held 
that in no case can an extra-judicial confession, 
not reduced to writing, be held to be proved un- 
less the Court has before it the exact words used 
by the accused. Per Ffordc, J. — A general state- 
ment by a witness that an accused person ad- ^ 
mitted that he committed the offence for which 
he is being tried, should not be accepted, and 
as a rule of caution, the Court should always 
require the witness to give the actual words 
uttered bj’ the aceused as nearly as the ivitncss 
can recollect them. But the fact that witness 
gives the statement in the third person instead 
of in the first person does not make the evi- 
dence inadmissible. When a ivilness cannot 
give a clear account of what the accused is 
alleged to have said, his testimonj' will have 
to be received with great caution. JNxir AH v. 
Emperor. 25 Cr. L, J. 914 : 

81 I. C. 530 : 6 L. L. J. 208 : 5 Lab. 140 : 

A. I. R. 1924 Lah. 498. 

Extra-judicial. 

It is unsafe to rely upon an extra-judicial 
confession where it is not po.ssible to ascertain 
the exact words used by the person confessing. 
Des liaj V. Emperor. 29 Cr. L. J. 865 ; ^ 

111 I. C. 449 : 29 P. L. R. 486 : 

A. I. R. 1928 Lah. 858. 

Extra-judicial. 

Little, if anj^ importance should be attached 
to an extra-judicial confession often found to 
holster up the circumstantial evidence on which 
a case depends. Jlaxoaldar Singh v. Emperor. 

33 Cr. L. J. 379 . 
137 1. C. 63 ; 9 O. W. N. 170 : 

1. R. 1932 Oudh 199 : A. I. R. 1932 Oudh 324. 

Inducement. 

Sec Confession — Admissibilit 3 % 

Inducement. 

A confession induced by promising imrnunitj' 
from i>rosecution of anotlier case is not admis- 
sible against the confessor, Kaloo v. Emperor. 

5 Cr. L. J. 437 
2 P. W. R. Cr. 24- 

Inducement — Confession caused by illegal 

inducement is irrelevant. 

A confession caused by illegal inducement or, 
by illegal detention of the accused’s relatives 
is irrelevant and the question of its truth is 
immaterial. Nga Sanya v. Emperor. 

11 Cr. L. J. 41 ; 

4 I. C. 759 : U. B. R. 1909 1 Evidence p. 3, 

Inducement — Confession caused by in- 
ducement inadmissible. 

A confession caused by inducement, which is 
not shown to have been “fully removed,” is 
inadmissible, and it would be unsafe to presume 
removal, in the absence of clear proof. Beg v. 
Navroji Dadahhai, 9 Bom. H. C. R. 358 at 
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n. aro ; S N.-W. P. so at p. 88 
Emperor v. Kana Girxa. 


10 Iv. L. R. 2J I. 
10 Cr. L. J. 344 : 
19 K. L. R. 175. 


-Inducement — Confns’tinn mode through 


fear or under inducement, admisubilitij of. 

A slatcnient nintle to a Mnci‘;traJc by an 
apriiscd lIiroti;;li fear (eoii'iisting of a tlireal 
by the Police), is inadmissible. Similarly a 
statement made as the result of an indtiecmcnl 
by I lie Police, wliich caused the pcr.son makiii" 
--Ajhe statement to believe that he would be 
. oiTcred a free pardon, should be rejected. 
Emperor v. Anant Kumar Jianerji. 

22 Cr. L. J. 225 : 

60 I. C. 417 : 32 C. L. J. 204. 
Tnduceincnl. 

The confession of an accused made before a 
Magistrate cannot be used in evidence acainst 
him at hi;i trial, when the Police told him that 
he would fjet a pardon if he would make a 
confession. Abdul Karim v. Emperor. 

1 Cr. L. J. 211 : 

1 A. L. J. 110. 


— Of co.accused. 

Eec E%'idcncc .-let. S. ,'10. 
— I'erson in authority. 


Confession made after due warning to Coroner 
.^Viirini: intpiest is admissible. Emperor v. Azim- 
’ hhr.n Zaiul.iinn. 29 Cr. L. J. 651 : 

no I. C. 107 : 30 Bom. L. R. 84 : 
10 A. I. Cr. R. 419 ; A. I. R. 1928 Bom. 52. 


— rrefcnec of Police. 

See also Confoss-ion — .Admissibility. 


Presence of Police — Confc.ssion to Police. 

Ofjicer — Admis^ihiliiy of — Evidence .-let (J of 
ls72), Ss. t’5. 25 — Conduct and condition of 
accused, proof of, by Police Officer. 

The accused came into a lhana and made a 
stalemcnl, before he was arrested, to a Police 
Ofllccr to tlic effect that he had committed a I 
murder ; Held, that the slalcment was in- j 
admissible in evidence under S. S-l of the | 
Evidence Act. The conduct and condition of i 
the accused at the time when the statement was ' 
made mav be proved bv the I’olice Olliccr. ] 
Ilex v. Sh'aik Tateb. * 10 Cr. L. J. 193 : 

21. C. 951 : 10 C. L.J. 13. 


CONITiSSION 

Presence of Police — Pctrarlcd — Chief 

Constable silling outside Court u'l.rn confession 
recorded — Identification of dreensed's body and 
clothes — Youth, as ground for mitigalion of senten- 
ec. 

IMiere accused made confession of having 
murdered his wife by slr:mi:ling her, but retrac- 
ted it at the trial and before the Committing 
Magistrate on the ground of torture and the 
Faiijdars presence outside Court with a light 
csine. and where though there was no eye-wit- 
ness, there was evidence to sdiow that he was 
the last ]>erson seen with the deceased, that ho 
took no steps to .search for her wlicn she 
disappeared, but that he poinfp<l out the spot 
where her remains were eonscalcd and though 
the body was not identified, being rotten, a 
petticoat string was tightly tied round the neck 
and the clothes were idcnlilied ; Held, that even 
if the Chief Const.able did sit outside the Court 
house with the cane, that would not amount to 
extorting a confession, that as the accuscd’.s 
•Story in Court tallied with that of the witnc.ss- 
cs, the account given by the witnesses might 
.safely be taken to be correct ; that the motive 
was supplied by the confession which might be 
taken to be true and that he was guilty of 
murder but that looking to his youth, he should 
not be indicted the capital .sentence but that of 
transjiorlation for life. Emperor v. Naga Lakha. 

1 Cr. L. J. 294 : 
13 K. L. R. 312. 

Presenee of Police — Taken in jail xoith 

Poliee Officer in nc.vt room — Subsequently rctrac- 
led — Corroboration. 

Where a confession, which was subsequently 
retracted, was taken in jail by a Magistrate 
with a Poliee Omccr in the next room : Held, 
that the confession .should be supported by 
very good corroboration if it is to be acted 
upon. Sheikh Sohali v. Emperor. 

11 Cr. L. J. 247 : 

51. C. 772: lie. L.J. 273. 


-Proof of. 




.Vo 


Presenee of Police, 

part of an incriminating 


Accused’s statement recorded bj’ Police can be 
proved by oral evidence if not amounting to 
confession. Ganpaf v. Emperor. 

12 Cr. L. J. 60 : 
8 I. C. 1181 : 6 N. L. R. 180. 


-Proof of. 


an incriminating .statement, 
whether amounting to a confession or not, 
written by n:i accused person himself while in 
Police custody is admissihle cither against him 
or ng.iins'. the person jointly tried with him 
unless it has led to the discovery of any fact. 
Emperor v. SIrilith.iin (F. B.) 16 Cr. L. j. 257 : 

2.S I. C. 145 -. 14 P. W. R. 1914 : 

222 P. L. R. 1915 ; A. I. R. 1915 L.'ih. 4S7. 

-Presence of Police — Police Off err employ- ; 


rd as serihe to record confessions, 

A oonfc.ssion recorded under S. l(>t, Cr. P. C., 
hy a police odieer, even when employed 
as a .scribe by a Magi.strsite, is inadmis- 
sible in evidence. Khudiram Hose v. Emperor. 

10 Cr, L. J. 325 : 
3 I. C. 625 : 9 C. L. J. 55. 


( Confession to a Police Odieer ; one neciiscd can 
prove on bis own bcb.alf ,a co-aecnsed’.s confes- 
sion to a Police Olficer, Ebrahim v. Emperor. 

12 Cr. L. J. 79 ; 
9 I. C. 449 : 4 Bur. L. T. 9. 

Proof of confession — Essentials — .'iignn- 

tme of accused, necessity of— Magistrate r.Tamincil 
and proving statement — Suffteirney of proof. 

Before fi confession can be admitted into c\’i- 
denee, tlie drsl^tliing vliieh requires proof is that 
the accused person really made it. It is rn ees- 
yary tiint tlie Magis-tratc should take lh<‘ signa- 
ture of the aecusi’d person. If the Magistrate 
is not examined :is a witness, in view of the fact 
that tlie appellant signed liis own sij^aturc in 
the .Tudge's Court, it l•annol tie said that the 
confe.ssion was proved. But when he is exa- 
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mined and he has proved that it was the 
accused who made the statement, it issufli- 
ciently proved. Emperor v. Arajaddin Malta. 

37 Cr. L. J. 1101 : 
165 I. C. 196 ; 40 C. W. N. 872 : 9 R. C. 357. 

according of. 

See Cr. P. C., 1898, S. 104 (3). 

Recording of, bij accused persons — Duty 

of Magistrate — Criminal Procedure Code, 189S, 
Ss. 164, 364. 

It is the imperative duty of a Magistrate before 
recording a confession carefully to examine the 
accused person and to the best of his ability 
satisfy himself that the accused does not speak 
in consequence of any inducement, threat, or 
promise, but that his confession is inirely 
voluntary. The omission of tlic Magistrate to 
question the accused person before recording 
a confession is a fatal defect, which renders the 
confession inadmissible in evidence. SInvc Sin 
V. Emperor. 4 Cr. L. J. 477 : 

3 L. B. R. 213. 

Recording of. 

Certificate of voluntariness omifted, defect is 
cured by evidence of Magistrate. Ram Sanchi 
V. Emperor. 12 Cr. L. J. 15 : 

9 I. C. 148. 

Recording of — Confession elicited by 

question. 

The mere faet that a statement was elicited by 
a question does not make it irrelevant though 
that fact may be very material to an enquiry as 
to whether the confession is voluntary or 
not. Brindra Kumar v. Emperor. 

11 Cr. L. J. 453 : 

7 I. C. 359 : 37 Cal. 467. 

Recording of — Confession not recorded in 

accordance with rules, validity of — No question 
asked — Confession, retracted, value of. 

A statement by an accused person not record- 
ed in strict compliance with the rules and 
without asking any questions to test the 
volountariness and genuineness and which only 
contains matters which could have been easily 
got from- the investigation and which is un- 
corroborated and is withdrawn at the earliest 
opportunity, cannot be regarded as a voluntary 
and genuine confession upon which to base a 
conviction. Emperor v. Azim-ud-Din. 

21 Cr. L. J. 638 ; 
57 I. C. 462 : 2 U. P. L. R. All. 218 : 

A. I. R. 1920 All. 108. 

Recording of — Confession of accused 

person — Mode of recording evidence to such 
confession. | 

Where admissions or incriminating actions by 
more than one accused person are deposed to, 
it is of the first importance that the witness 
should be made to describe as nearly as possible 
the exact words or conduct of each. Kha Hlwa 
V. Emperor. 7 Cr. L. J. 82 : 

4 L. B. R. 116. 

Recording of — Confession recorded in 

English and not in the language of the accused. 

A confession recorded in English and not in 
the language of the accused is rightly recorded 
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in accordance with the provisions of S. 304, 
Cr. P. C,, if the Magistrate could not record it 
in that language and had no clerk who could do 
so. Khudiram Bose v. Emperor. 

10 Cr. L. J. 325 ; 

3 I. C. 625 : 9 C. L. J. 55. 

—Recording of — Confession recorded without 

informing accused that the recording officer 
7oas a Magistrate. 

A confession recorded, under S. 101, Cr. P. C. 
by a Magistrate, who does not inform the 
accused that he is a Magistrate, is not inadmissi^ 
ble in evidence when the circumstances show 
that the accused was fully aware, that the 
ofilcer who took his statement, was a Magis- 
trate. Khudiram Bose v. Emperor. 

10 Cr. E. J. 325 : 
3 I. C. 625 : 9 C. L. J. 55. 

Recording of — Duty of Magistrate to 

follow procedure. 

Magistrates ought to be very careful to adopt 
the proper procedure in taking the confession 
of an accused person. Durjan v. Emperor. 

31 Cr. L. J. 300 ; 
121 1. C. 550 : A. I. R. 1930 All. 192. 

Recording of — Government Circular not 

complied with — Inadmissibility — Voluntariness. 

If a Magistrate in recording a confession does 
not comply with a Government order, not having 
the force of law, the confession does not becomer 
inadmissible in evidence, it may be a circum- 
stance to be weighed to see the voluntary nature 
of the confession. Public Prosecutor v. Sarabu 
Chennayya. 11 Cr. L. J. 716: 

8 I. C. 809 : 33 Mad. 413. 

Recording of — Intervention of third person 

while accused is making confession. 

While an accused person is making a confes- 
sion, a third party should not be allowed to put 
suggestions to be put to the accused. Jogjiban 
Ghosc V. Emperor. 10 Cr. L. J. 125 : 

2 I. C. 681 : 9 C. L. J. 663 : 13 C. W. N. 851. 

Recording of — Looking into police report 

containing accused’s statements, highly irregular. 

It is highly irregular on the part of a Magis- 
trate at the time of recording a confession to look 
into a police report containing the statements 
alleged to have been made by the accused to 
the police. Jogjiban Ghose v. Emperor. 

10 Cr. L. J. 125 : 

2 I. C. 681 : 9 C. L. J. 663 : 13 C. W. N. 851. ’ 

Recording of — Magistrate not satisfying 

himself before but after recording confession that 
it was made voluntarily. 

Where a Magistrate does not satisfy himself 
before recording a confession but does satisfy 
himself after it is recorded, that the accused 
has made it voluntarily, and then signs the 
requisite certificate to that effect, the confes- 
sion will be taken to have been made voluntarily. 
Khudiram Bose v. Emperor. 10 Cr. L. J. 325 : 

3 I. C. 625 : 9 C. L. J. 55. 

Recording of — Magistrate, if should 

ask accused in so many words whether confession 
was a voluntary one. 

The Magistrate need not ask the accused in 
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po many words wliclhcr it was a voliintarj' con- 
fession, All lliat is required is that the jlapis- 
Iratc should satisfy himself that the confession 
is voluntary. Emperor v. Arajaiidin Malta. 

37 Cr. L. J. 1101 : 
165 I. C. 196 : 40 C. W. N. 872 : 9 R. C. 357- 

llecorilinp of rovfcsiion hp Mopistrate 

— Magixlratc, po:ccr of, to pul fpicstiow! — .id- 
ditinnnl slatcmcnt.i viarlc hp rntijcrxius accused 
and recorded bp Judge, adinissibilitp of. 

The l\Iaf;istralc is not forbidden to ask ques- 
lions to satisfy liimself that the stafcinent 
proposed to be made is vohintary or for the 
purpose of makine clear and intcllifiihlc any 
particular j)assa"c of a statement made to him. 
A Magistrate not trying a ease can only record 
the confession of an accused person if volun- 
tarily made under S. ICt of the Cr. P. C. 
and it is not permissible for him to question 
the accused closely and at great length for 
the jmrjiosc of extracting slatcment.s to he 
afterwards used as evidence. Kesha Singh v. 
Emperor. 18 Cr. L. J. 742 : 

40 I. C. 742 : 20 O. C. 136 : 
A. I. R. 1917 Oudh 362. 

Uccording of confession in open Court 

— Kon-complianec, effect of. 

It is the duty of a Magistrate to record a 
confc.ssjon iti open Court and during Coiirl 
hours under the <'irculars of the Calcutta High 
Court, hut the noti-eomjdiance of this rule is 
not sudieient ground for .setting aside the 
verdict of a Jury in the ahicnee of evidence to 
.show that it has resulted in failure of justice. 
Azimuddi/ v. Emperor. 28 Cr. L. J. 485 : 

101 1. C. 661 : 31 C. W. N. 410 : 
8 A. I. Cr. R. 134 : A. I. R. 1927 Cal. 398. 

llecording of — Signature of accused to 

his confession, object of. 

'IVhcrc the signature of the accused to his 
eonfc.ssion is not taken at the time the confes- 
sion is made hut is taken the next day, and the 
.Magis’trate .swears to the authenticity of the 
eonfc.ssional .statement, there is no .such ' 
irregularity or illegality as would affect the I 
ndinissihility of the .statement in evidence. | 
Khudiram liose v. Emperor. 10 Cr. L. J. 325 : ' 
3 I. C. 625 : 9 C. L. J. 55. 

llecording of — Statement of accused 

recorded in narrative form and not in the form of 
questions and ansiccrs. 

IVhere the accused is not prejudiced or injured 
in any way in his defence on the merits, the 
commission to record the questions, specially 
when they wcr.? of a jnircly formal character, 
is an irregularity which is fully covered hy the i 
provisions of Ji. .'sia, Cr. P. C,, and the confes- > 
sion thus recorded is not inndmissihle. | 
Khudiram Hose v. Emperor. 10 Cr. L. J. 325 : i 
3 I. C. 625 : 9 C. L. J. 55. i 

[tee!irding of—i'otunlarp nature of confes- ’ 

sion nsl:rd at end of statement — Defect of form • 
not attrriui' ehararter ef confc'sion. 

tVhere a Magistrate, in-tcad of questioning 
the ac.'used as to the v.ihintannc'S of a confes- 
(tion before recording the confession, .asked him 
after the confession was recorded : Held, that 


CONFESSION 

; the <lefcct was merely one of form and did not 
. alter the character of the confession. Putin 
■ Tanti v. Emperor. 15 Cr. L. J. 25 : 

I 22 I. C. 169 : 40 Cal. 873. 

I Keeording of, 

j IMicrc it does not appear from the record that 
, the .Magistrate recording a eonfc.ssion gave due 
-■ warning to the acens-cd, the eonfc.s.sion is 
defective, hut the defect can he cured under 
S. .■».'!:{ of tile Cr. P. C., if the Court on taking 
I the evidence of the Magis-tndc is satislled tliat 
the warning reijtiircd hv law was aetuallv given. 

, .MahsiulAli v. EmpcTor. 22 Cr. L. J. 200 : 

I 3 U. P. L. R. P.at. 18 : 2P. L. T. 773 : 

I 60 I. C. 56 : A. X. R. 1921 P.at. 337. 

I according of. 

AViierc proceedings ns to the recording of n 
confession are not in conflict with any section of 
the Cr. P. C., llic eonfc.ssion of the neeiiscd 
person should not he rejected simply on the 
ground of informality of procedure. Jlhai Khan 
V. Emperor. 23 Cr. L. J. 617 : 

68 I. C. 841 : 4 L. L. J. 225 : 
A. I. R. 1922 Lah. 189. 

Recording of. 

AVlicrc there were discrepancies in the state- 
ments of tlie complainant and those 'of the 
witnesses also, and tl>c eonfessiou of one of 
the accused was not recorded in accordance 
with the provisions of the law and the rules of 
Government : Held, that tlic alleged facts were 
unsuhstanliatcd and improbable, and that the 
I accused’s confession must be regarded with tlic 
; gravest suspicion. Emperor v. Vela Jtatnn. 
i 1 Cr. L, J. 799 ; 

I 14 K. L. R. 95. 

I Itclraclcd. 

! See also eonfc.ssion — Co-accused. 

See Evidence Act, 1872, .S. 27. 

I Retracted. 

[ A confession made hy an accused before the 
I Committing Magistrate, wliich he retracts both 
before and after commitment, is of no value. 
Ghamvara v. Emperor. 16 Cr. L. J. 612 : 

30 I. C. 436 : 19 P. W. R. 1915 Cr : 

A. I. R. 1925 Lah. 215 : 

Rclraetcd. 

A confession retracted at an early opportunity 
must he very c.irefully scrutinised Iiefore it is 
accepted by the Coiirt.s. Its value is not 
diminished simply because its author has 
suhceqiiently lliouglit til to disclaim it. Sajjad 
Hussain v. Crtr.cn, 10 P. 11. 1P0:1 Cr. ; l.'O 
P. L. 11. It'O.’J followed, lihag Singh v. Emperor. 

10 Cr. L. J. 584 : 
4 I. C. 429 : 24 P. W. R. 1909 Cr. 

Relraclrd. 

A conviction cannot he sufcly ha'-cd on the 
rctnictcd confession of a co-aceu'-ed. Putin v. 
Emperor, 33 Cr. L. J. 514 (2) ; 

137 I. C. 290 ; 9 O. V,’. N. 243 : 

I. R. 1932 Oudh 225, 

R'trneled. 

A rctTa''lcd confc'=^ion can he taken into ac. 
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count if it is borne out by independent 
evidence. Bhimji Jeram v. Emperor. 

1 Cr. L. J. 491 : 

14 K. L. R. 24. 

Retracted. 

A retraeted confession may be used against 
the person making it but not against other 
accused jointly with him. Chet Singh v. Em- 
peror. 7 Cr. L. J. 227 : 

2P. W.R. Cr. 86. 

Retracted. 

Although a retracted confession may be ad- 
mitted in evidence against tlie person making 
it, the Court should not act upon it unless the 
Court is satisfied of its truth. Ilxoari v. Em- 
peror. 35 Cr. Li. J. 303 : 

147 I. C. 113 : 10 O. W. N. 923 : 6 R. O. 226 : 

A. I. R. 1933 Oudh 432 : 

Rclracled. 

An approver’s statement or the retracted con- 
fession of an accused cannot be made the basis 
of conviction unless they are corroborated 
sufficiently against tlic accused. Emperor v. 
Maqbool Ahmad. 33 CrL. J. 920 : 

139 I. C. 751 : 9 O. W. N. 3 : 

7 Luck. 511 : I. R. 1932 Oudh 383 : 

A. I. R. 1932 Oudh 317. 

Retracted— Accused making admissions 

to various persons immediately after ocmrrencc 
and later to Magistrate — SubscqnaU retraction — 
No explanation for making untrue admissions — 
Evidentiary value of confession. 

Admissions of guilt made by an accused to 
various pei'sons immediately after the occur- 
rence or in his confession to a Jlagistrate, do 
not, where the accused is unable to give any 
explanation as to how he came to make the 
admissions if they were not true, become in- 
effective because they arc subsequently 
retracted. Emperor v. Raj Kali. 

27 Cr. L. J. 1306 : 

98 I. C. 250 : 3 O. W. N. 813 ; 

29 O. C. 396 : A. I. R. 1926 Oudh 622. 

Retracted — Adhered to before Commit- 
ting Magistrate but retracted at trial on ground 
of ill-treatment by Police — Confession repeated 
before Committing Magistrate in presence of 
Police — Uncorroborated confession. 

The use, which the court makes of a retracted 
confession, depends on whether the court 
believes it or not, and in determining whether 
to believe it, the court must be guided by the 
circumstances of the case, that is, the evidence 
produned which is consistent or inconsistent 
with the confession. Emperor v. Mohan Tri- 
bhovan. 3Cr. L.J. 312: 

15 K. L. R. 369. 

Retracted. 

Held, in order that a confession may be used 
against an accused, the Court must be satisfied : 
(1) that it is voluntary, and (2) that it is sub- 
stantially true. Moreover, the court should 
not act upon retracted confessions unless they 
are corroborated on material points by credible 
independent evidence. Emperor v. Motan. 

10 Cr. L. J. 200 : 

2 S. L. R. 34. 
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Retracted — Magistrate taking precaution 

to protect accused’s interest before recording con- 
fession — Deliberate confession of crime subse- 
quently retracted — Allegation that confession xvas 
forced oxit of accused by torture unproved — Admis- 
sibility in evidence. 

Where a Magistrate, before recording the con- 
fession, takes every precaution to protect his 
interests, and obtains from him a clear state- 
ment that he bad not been put in fear or 
received any inducement, and then the accused 
makes a deliberate confession of the crime, the 
confession, though subsequently retracted, is, 
in the absence of proof that it was forced out 
of the accused by torture or a satisfactory 
explanation as to how he came to make it if 
it rvas not true, is admissible in evidence. 
Raj Bahadur Singh v. Emperor. 

n Cr. L. J. 1258 : 
98 I. C. 106 : 3 O. W. N. 818 : 
A. I. R. 1927 Oudh 17. 

Retracted and uncorroborated, value of — 

Conviction. 

A conviction based on a retracted and un- 
corroborated confession of a weak, wretched 
creature, exposed to all sorts of influences and 
who could easily be prevailed upon to make a 
confession on a promise that he would be made 
a witness in the case, is bad. Chheriav. 
Emperor. 18 Cr. L. J. 631 : 

39 I. C. 999 : 1 P. L. W. 474 : 
A. I. R. 1913 Pat. 677. 

Retracted. 

Retracted confession — Conviction, can be 
based on it if there is ring of truth about it. 
Inam-ud-Din v. Emperor. 35 Cr. L. J. 1154 : 

150 I. C. 862 : 1934 O. L. R. 652 : 
11 O. W. N. 950 ; 7 R. O. 70 : 
A. I. R. 1934 Oudh 388. 

Retracted confession — Use against co- 

accused. 

When a confession is retracted, it becomes 
very unsafe to use the contents of that con- 
fession against any co-accused as to his respon- 
sibility for the crime that he is accused of. 
On the other hand a Judge sitting alone after 
due consideration and taking into consideration 
all extraneous facts such as the statements 
made by the Police Officers who were originall 3 '' 
in charge of the persons confessing, the state- 
ment of the Magistrate who took dov/n the 
confession and the general tone of the confes- 
sion itself together w’ith the probabilities to be 
attached to tlie explanatory statement retract- 
ing the confession, can accept the confession 
as being a true and proper account of the 
necessary happening to support the prosecu- 
tion case before the Court, Kalijiban Bhatta- 
charjee v. Emperor. 37 Cr. L. J. 775 : 

163 I. C. 41 : 63 C. L. J. 232 : 
8 R. C. 714 : 63 Cal. 1053 : 
A. I. R. 1936 Cal. 316. 
Retracted confession as basis for con- 
viction. 

A confession though retracted on the earliest 
possible opportunity can be relied upon for 
conviction when it has been corroborated bj"^ 
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jirofliiotion of iirticlc*; for ■\vhirh the neciiscd 
can offer no explanation. Arjan Siyj^h v. 
Emperor. 30 Cr. L. J. 10-16 : 

119 I. C. 325 : I. R. 1929 Lah. S69 : 
33 P. L. R. 616 : A. I. R. 1930 Lah. 257. 

liclraclcd rnrifrssinii as basis for cnnvic- 

lion of maker and co-accnscd. 

If is- not s.afc to convict on a confession, 
unless from flic pcculinr circumsUmcc.s in vhich 
it w.os niacle anti jiitlcinp from the reasons 
allepctl or apparent of the relraclion, there 
remains a hiph degree of cerhiinty that the 
confession, notivithstnnding its having been 
resiled from, is genuine. A retracted confes- 
sion of a co-aecfiscd, even if genuine, is not a 
safe basis for conviction. Pain Singh v. 
Emperor. 29 Cr. L. J. 267 : 

107 I. C. 614 : 9 A. I. Cr. R. 527 : 

A. I. R. 1928 Lah. 329. 

Helracled. 

Rctnictcd confession of an accused ma3' be 
used against a co-accused. Arjan Singh v. 
Emperor. 30 Cr. L. J. 1046 : 

119 I. C. 325 : 1. R. 1929 Lah. 869 : 
33 P. L. R. 616 ; A. I. R. 1930 Lah. 257 : 

JMracted eonfession of co-accused. 

Retracted confessions do not constitute corro- 
bonilion of a high value, although thej- innj' 
be taken into considcr.ition against the co- 
•v,»-aecused. Erei Datjal v. Emperor. j 

’ 14Cr. L.J. 112: 

18 1. C. 672 : 14 A. L. J. 73. 

Jtetraclcd eonfession supported by other 

circumstances — .Mere threats not amounting the 
e.Tlortion of confession. 

A uidow before entering her village threw off 
her illcgifimalc cliild into a well, out of .shame. 
IN’hen its bodj’ was found floating, she was ques- 
tioned. .She made a full eonfession but retracted 
it at the trial. She had been seen nursing ;i 
child before the murder. She also admitted 
the bod.v to be her child’s, when it w.as 
found. Medical evidence showed that the death 
bad been caused by the skull striking n hard 
suhstaucc ; Held, that .a retracted eonfession, if 
believed to be both true and volunt.'irj’, was 
suflicicnt basis for a conviction. Emperor v. 
Eai Pani Jiamji. 2 Cr. L. J. 193 : 

14 K. L. R. 312. 

llelractcd confession to be taken as a 

chole. 

In ciises where the sole evidence against the 
leeuscd is that of .a refracted confession, if 
Ihnl evidence is to be relied on, it must be 
relied on as a whole and not ouK’ in part. 
Diirjan v. Emperor. 31 Cr. L. J. 300 : 

121 I. C. 550 : A. I. R. 1930 All. 192. 

Jtetracted confession, value of. 

It rannot be laid down as :in absolute rule 
of law that a confession made and subseriuenth' 
rctraetctl by .a- prisoner cannot be accepted as 
evidence of his guilt without indeiR-ndcnt eorro- 
borralivc evidence. 3fo!i Ham v. Emperor. 

24 Cr. L. J. 904 ; 
75 L C. 152. 


CONl-'ESSION 

, Hctracted eonfession, tt rigid of, against 

• cn-aecused. 

I Tlic refracted eotiff,--sion of an neetlscd has 
' very little weight again-l the other accused 
i persons and does not constitute the indepen- 
' dent evidenee of eorrohoratioirof the statement 
i of the approver uhieh is reijuircd to base a 
' conviction thereon. Iluhba v. Emperor. 

11 Cr. L.J. 71. 

4 I. C. 884. 

; J'clractcd, value of — Conviction, legality 

If the Court is satisfied that the retracted 
j confession was voluntarih- made and is true, 
it is bound, iti the absence of coercion bj’ 
the Police, to act on that belief so far as the 
reason making it is concerned. Bihari Adraki 
I V. Emperor. 22 Cr. L. J. 293 : 

,60 I. C. 789: 3 P. L. T. 98: A. I. R. 1922 Pat. 492. 

Retracted, value of — Corroboration. 

It is unsafe to base the conviction of an 
accused for murder on his retracted confes- 
sion, unless it is eorrobor.ated by triistworthj' 
evidence in all the material particulars. Slier 
Khan V. Emperor. 18 Cr. L. J. 729 : 

I 41 1. C. 155 : 2 P. \V. R. 1917 Cr. : 

I 75 P. L. R. 1917 Cr. : 

I A. I. R. 1917 Lah. 110. 


Jtetracted, value of —Corroboration, 

ivhethcr necessary. 

The mere fact that a confession is retracted, 
will not raise an inference that it was obtained 
bj’ improper inducement, threat or promise. Such 
a* conclusion can onlj' be arrived at from the 
evidence on the record or from the surround- 
ing circumstances. The weight to be attached 
to a retracted confession depends ujion the 
circurnsUinccs. As regards the jicrson making 
it, a retracted confession maj-, without eor- 
robor.alion, form the basis of a conviction, 
and though corroboration ma\' be ncccssarv as 
regards a co-accused, it is not ncccssarj- that 
this corroborative evidence should, bj’ itself, be 
sufileicnt to supi>ort a conviction. Mohar 
Singh V. Emperor. 27 Cr. L. J. 933 : 

96 I. C. 647 : 2 Lah. C. 224 : 

27 P. L. R. 387. 

Retracted, value of — Corroboralion, tvhe- 

Ihcr necessary. 

There is no rule of law requiring a retracted 
confession to be sujiported b\- independent 
reliable evidenee corroboniting it in material 
particular.s. Tiic use to be made of such a 
confession is a matter of prudence rather than 
of l.aw. Bhaddu v. Emperor. 19 Cr. L. J. 851 : 

46 I. C. 1005 ; A. I. R. 1918 Nag. 174. 

Ilflraclcd, value of — Ill-lrealmcnt by 

Police, allegation of — Burden of proof. 

--\n aceussed jierson wiio, at his trial, rcinu-ts 
his confession recorded b\- the Magistrate 
alleging that it w:is the outcome of ill. treat- 
ment and inducement b\' the Police, sliould 
prove his allegations. Emperor v. ICabiti Kntoni. 

19 Cr. L. J. 959 : 
47 I. C. 811 : 22 C. W. N. 809 : 

A. I. R. 1918 Cal. 72. 

Retraction — Whefher sufficient to believe 
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it false — Question as to xoliy a person should relracl 
confession — Whether one of lazv. 

The mere fact of retraction of confession is 
not sufficient reason for believing that the 
confession must liave been false. The question 
as to Avhy a man should at one time make a con- 
fession and afterwards retract it, is not a qties- 
tion of law but a question of human psychology 
and of experience. Jizuan v. Emperor. 

37 Cr. L.J. 852 (2) : 
163 I. C. 661 : 1936 A. L. J. 376 : 
1936 A. W. R. 409 : 9 R. A. 56 : 

A. I. R. 1936 All. 470. 

Retracted. 

The retracted confession of an accused, if 
voluntary and true, should be acted upon by 
the court and so far as the accused making the 
same is concerned, is sufficient for his conviction. 
It cannot be rejected simply on conjectural 
grounds. Paragi v. Emperor. 33 Cr. L. J. 929 : 

139 I. C. 756 : 9 O. W. N. 321 : 

I. R. 1932 Oudh 391. 

Retracted. 

Though a confession may not be a full and 
perfect account of the whole state of the 
accused’s mind and though the accused may 
not have made a clean breast of every detail, 
yet, where it could not possibly be supposed 
that he could be tutored to that extent, or that, 
if tutored, he would produce a statement which 
is without any doubt substantially an account 
of what he himself tells of his knowledge, the 
confession is relevant, even if retracted. Jadav 
Amra v. Emperor. 10 Cr. L. J. 109 : 

19 K. L. R. 78. 

Retracted — XJsc of retracted confession 

against person making it. 

A confessing prisoner should not be condemned 
upon a retracted confession unless it is corrobo- 
rated in material particulars. Jamai v. 
Emperor. 19 -Cr. L. J. 275 : 

44 I. C. 179 : 19 P. W. R. 1918 Cr. : 
70 P. L. R. 1918 : A. I. R. 1918 Lah. 54. 

Retracted, value of — Value of confession 

as against co-accused. 

Though, as a matter of law, a conviction may 
be based upon a retracted confession, if the 
Court can come to the unhesitating conclusion 
that the confession is voluntary yet, as a matter 
of prudence, no conviction should be based 
upon such a confession. The value to be 
attached to such a confession as against a co- 
accused is exceedingly weak. Maksud Ali v. 
Emperor. 22 Cr. L- J. 200 : 

60 1. C. 56: 3 U P. L. R. Pat. 18 ; 2 P. L. J. 773 : 

A. I. R. 1921 Pa:. 337. 

Retracted — When admissible against 

person making it. 

A confession, -though retracted, is admissible 
against the person making it, provided that the 
Court is satisfied that it was voluntarily made. 
Maroli v. Emperor. 41 Cr. L. J. 553 : 

188 I. C. 146 : 1940 N. L. J. 210 : 12 R, N. 333 : 

A. I. R. 1940 Nag. 230. 

• Self-exculpatory. 

See Confession — Admissibility. 


CONFESSION 
• Test of truth. 

A Court must not regard the confession of an 
accused person in the same light as an admis- 
sion made by parties in civil litigation, "VMiat 
has to be seen in the case of a confession is (1) 
whether the same W’as made voluntarily, i. c., 
whether the disqualifying conditions given in 
S. 24 of the Evidence Act w'ere absent, and (2) 
whether, if so, the confession is true as tested 
by the circumstances in which it w'as made, its 
internal evidence of truth and its consistency 
with other evidence. Moti Ram v. Emperor, j 

24 Cr. L.J. 904.: 

75 I. C. 152. 

Test of truth— Appellate Court's power to 

enquire lohethcr confession is voluntary. 

Although at the foot of a confession there is a 
memorandum signed by the recording Magis- 
trate that he believed it was voluntarily and 
the Sessions Judge was also convinced that the 
statements were true, yet these facts do not pre- 
clude the Appellate Court from enquiring into 
the matter. Sangam Lai v. Queen-Empress, 15 
A. 129, referred to. Under the circumstances 
of the case, the confession was held not to be 
voluntary. Jogjiban Ghose v. Emperor. 

10 Cr. L. J, 125 : 

2 1. C. 681 : 9 C. L. J. 663 : 13 C, W. N. 851. 

Test of truth — Deposition — Contradiction 

— Value to be estimated of the confessional state- 
ments. . 1 ^ 

Variations in detail are of less importance in \ 
considering the effect of a confession, than they 
would be in considering a deposition incriminat- 
ing a person other than the deponent. Emperor 
V. Yellaraddi bin Rudraraddi. 1 Cr. L. J. 926: 

6 Bom. L. R. 773. 

Test of truth — Inducement though out- 
side S. 24, Evidence Act, proved — Admissibility of 
confession. 

If a confession is not voluntary in the wider 
sense of the term, ex hypothesi, the person who 
made it did not do so from any desire to tell 
the truth. In such circumstances if facts are 
proved which suggest that an inducement of 
some kind, although outside the terms of S. 24, 
Evidence Act, was in fact given, the Court may 
well refuse to accept the confession as true. 
Kalijiban Bhaitacharjee v. Emperor. 

37 Cr. L. J. 775 ; 
163 I. C. 41 : 63 C. L. J. 232 : 8 R. C. 714 ; 

63 Cal. 1053 : A. I. R. 1936 Cal. 316. , 

Test of truth. 

One important test of the truth of a statement 
contained in a confession is the revelation of 
facts which up to the time that the confession 
was made had not been discovered by the 
Police. Emperor v. Pancham. 

34 Cr. L. J. 653 : 
143 I. C. 846 : 10 C. W. N. 348 : 8 Luck. 410 : 

I. R. 1933 Oudh 208 : 

A. I. R. 1933 Oudh 192. 

Test of truth. 

Suspicion that accused may make untrue 
confession is no particular reason for believing 
it. The fact that accused did not withdraw his 
confession while making first statement in 
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ronimitlin" Court do'’*; tiot jirovc that confcs";- 
ion is tru'-'. Iticari v. Kmprrnr. 

35 Cr. L. J. 303 ; 
147 I. C. 113 : 10 O. W. N. 923 : 6 R. O. 226 : 

A. I. R. 1933 Oudh 432. 

Threal. 

See Confession — Adtnissiliilit y. 

ThreaL 

TIic suppeslion llial it would lie liefler to con- 
fess made by tlic neciiscd’s superior officer 
-•tipendcrs the confession Inadmissible under S. 21 
tbc FA’idenee Act. A’po Pijc v. Emperor. 

1 Cr. L. J. 1124 : 
2 L. H. R. 316. 

To Jcohral. 

See Evidence Act, 1872, S. 2.7. 

To panehayntdar. 

See Evidence Act, 1872, S. 24. 

To per.’ion !n authority. 

See Confession — Admissibility. 

To Foliec OJfiecr. 

Sec Evidence Act, 1872, Ss. 24, 2.7. 
Use oj. 

IVr A'noj, .7. — If ii judpc believes Hint the 
confession contains a true account of that 
prisoner’s connection with the crime, be is 
'T'oound to .act, so far as tliat prisoner is concern- 
ed, on the confession wbieli be believes to be 
true. Kehri v. Emperor. 5 Cr. L. I. 360. 

4 A. L. J. 310 : 27 A. \V. N. 140 : 

29 All. 434. 

Use of — Self-exculpatory statement, use 

of, npoinsf eo-accused. 

self-exculpatory statement made by an 
accused at the trial cannot be treated as bis 
confession and taken into consideration apainst 
bis co-accused. C. E. Riiip v. Emperor. 

31 Cr. L. J. 65 : 
120 I. C, 340 : 31 Bom. L. R. 545 : 
53 B. 479 : A. I. R. 1929 Bom. 296. 

I'aluc. of accused tcithdreaoinp some con- 
fessional statements as untrue, effect of — Admissi- 
liility of confession. 

A confession docs not lose its evidentiary force 
only bee.itise in a subsequent statement the 
^acctised says that some of the statements 
’SconUiincd in it arc untnic. Khudiram Hose v. 

' Emperor, 10 Cr. L. J. 325 : 

9 C. L. J. 55 : 3 I. C. 625. 

Value of — Confession — Jlelrneted Confes- 
sion — Vrdue of confession against co-accused. 

Tilt' net result of authorities on the value of 
confession seems to l)c this. 

(i) That it is no! illeeal to base .a conviction 
ui>on the uncorrobor.itcd confession provide<l 
the Court is satisfied that the confession Mas 
voluntary and is true in fact ; 

(fi) That./rurn the point of vine of legality, 
pure and simple, the fact that a confession has 
l>crn retracted, is immaterial ; 

(u'j) Tlial the use to Ik; made by the Court of 


CONFESSION 

a confession, wh'-lher relnuped or not, i.s a 
matter rather of pnidenee ilian of I.nv ; 

(iv) That in the absence of corroboration in 
material particulars, it is not safe to convict 
on a confession, unless from tlie jiarticidar 
circumstances in Mhieh it was made and judpinp 
from the reasons-, allcpcd or apparent, of the 
retraction, there remains a hiph deprcc of 
cert.ainty that the confession, nntM’ithstandinp 
its liavinir been rcsileil fronr, is ponuinc ; 

(r) That when it i.s a riucstion of usinp a 
, confession ap.vinsl a co-aeeiised and the Court 
t woidd not be prepared to aeeei)t the confc.ssion 
per se as .siiflieient, the corroboration oupht to 
be of the kind that not only confirms the 
peneml .story of the crime, but also unmistak- 
ably connects the .said co-acensed with the 
crime. Ja:ean v. Emperor. 

■ 15 Cr. L. J. 626 : 

25 I. C. 634 : 264 P. L. R. 1914 : 

' 30 P. R. 1914 Cr. : 50 P. W. R. 1914 Cr ; 

A. I. R. 1914 Lab. 321. 

I'aluc of — Oral confession at basis for 

conviction. 

Evidence of oral admissions is nccc.ssarily 
subject to much imi)erfcction and mi.stnkc for 
either the party him.sclf may have been mi.sin- 
formed, or he may not have clearly expressed 
, his mcaninp, or the witne.ss m.ay h.avc mi.s- 
^ understood him, or may purposely misquote 
the expression used. Emperor v. Sohpi. 

31 Cr. L. J. 141 : 
120 I. C. 539 ; 31 P. L. R. 391 : 

A. I. R. 1930 Lah. 84. 

. Value of. 

I 

The circumstance that the accused was in Police 
custody before and after makinp the confes.sion 
' should be reparded ns discountinp the value of 
I the confc.ssion. Emperor Panchmn, 

34 Cr. L. J. 653 : 
143 I. C. 846 : 10 C. W. N. 348 : 

! I. R. 1933 Oudh 203 : 

8 Luck. 410 : 

1 A. I. R. 1932 Oudh 192 : 

I Value of. 

I 

I The fact that the accused was in Police custody 
I when he made the confes.sion is a circumstance 
] which may be reparded as discountinp its value, 
i Emperor v. Marjhool Ahmad Khan, 
i 139 I. C. 751 : 

I 33 Cr. L. J. 920 : 9 O. W. N. 3 : 

i 7 Luck. 511 ; I. R. 1932 Oudh 383 : 

: A. I. R. 1932 Oudh 317. 

ll'r/p/d of — Confession — Slalrmeiil in. 

; criminatinp only co-aecused icliethrr can be u’^'-il 
i apainst eo-accused. 

7Vhcrc some of the accused jiersoim ui;d:e 
.st.atements in court licnyinp tlicir parti-dpation 
in the commission of any crime, but ineriminate 
a eo-accused. these statement-. arc not 
confessions and cannot be taken inlf) considera- 
tion as apainst the co-accuscd under S. 
Indian Evidence .'Vet. llOl.nn Datt v. Emperor. 

' 2Cr.L.J. 22: 

2 A. L. J. 53, 
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Weight of — Implicating others but safe- 
guarding conduct of confessor — Effect. 

The confession which seeks to implicate a 
number of other people whilst carefully safe- 
guarding the conduct of the person confessing it 
are familiar to the High Court. Such confession 
should be treated with great caution. Emperor 
V. Gostho Sardar. 37 Cr. L. J. 1149 : 

165 1. C. 438 : A. I. R. 1936 Cal. 407. 

Weight of. 

The amount of w’eight to be attached to a 
confession is matter of prudence rather than of 
law. Baggha v. Emperor. 26 Cr. L. J. 1431 : 

89 I. C. 903 : 23 A. L. J. 821 : 
L. R. 6 All. 161 Cr. : 
A. I. R. 1925 All. 627. 

What amounts to. 

See Coroners’ Act, 1871, S. 19. 

■ What is. 

A person who is summoned to give evidence 
and who is put on oath and answers questions or 
makes a statement under the compulsion of his 
oath, cannot be said to have made a voluntary 
statement. Emperor v. Kazi Dazoood. 

27 Cr. L. J. 433 : 
93 I. C. 225 ; 28 Bom. L. R. 79 : 
50 Bom. 56 : A. I. R. 1926 Bom. 144. 

What is. 

An admission of all the ingredients required to 
constitute an offence is a confession. Bhag Singh 
V. Emperor. 

10 Cr. L. J. 584 : 
4 I. C. 429 : 24 P. W. R. 1909 Cr. 

What is — Distinction behveen confession 

and statements of fact — Tests. 

If the prosecution rely on the statements of 
the accused to the Police as being true, then 
they may, and in many cases will, be found to 
amoimt to confession. If, on the other hand, 
the statements of the accused arc relied on not 
because of their truth but because of their 
falsity, they will be admissible as admissions. 
Elukuri Seshapani Chetly v. Emperor. 

38 Cr. L. J. 323 : 
166 I. C. 917 : 1936 M. W. N. 1241 : 
45 L. W. 100 : 1937 I M. L. J. 154 : 
I. L. R. 1937 Mad. 358 : 9 R. M. 411 : 

A. I. R. 1937 Mad. 209. 

■ Confession. 

Where a confession is suspicious one and grossly 
improbable in certain parts, it must altogether 
be set aside. Prabhu v. Emperor. 

6 Cr. L. J. 141 : 
2 P. W. R. Cr. 55. 

CONFISCATION. 

See Penal Code, Ss. 121, 122 and 124-A. 

Of press. 

See Penal Code, S. 124-A. 

CONGRESS FLAG. 

See Criminal Law Amendment Act 
S. 17(1). 

CONSENT. 

Whether cures irregularity. 


CONSPIRACY 

No serious defect in the mode of condueting a 
criminal trial can be justified or cured by the 
consent of the Advocate. Abdtd Rahman v. 
Emperor. 28 Cr. L. J. 259 : 

100 I. C. in : 31 C. W. N. 271 : 
25 A. L. J. 117 : 1927 M. W. N. 103 : 
38 M, L. T. 64 : 8 P. L. T. 155 : 

4 O. W. N. 283 : 6 Bur. L. J. 65 : 

5 Rang. 53 : 52 M. L. J. 585 : 
29 Bom. L. R. 813 : 45 C. L. J. 441 : 

7 A. I. Cr. R. 362 : 54 I. A. 96 : 

‘ A. I. R. 1927 P. C. 44. 

CONSENT OF COUNSEL. 

See Cr. P. C., 1898, S. 537. 

CONSENT OF PARTIES. 

See Cr. P. C., 1898, Ss. 133, 137. 

CONSPIRACY. 

See also (i) Cr. P. C., S. 234. 

(ii) Criminal Trial. 

{in) Penal Code, Ss. 34, 120-A, 

121 . 

Criminal conspiracy when gives rise to 

Civil liability. 

A criminal conspiracy gives rise to civil liability 
if special damage has been suffered by the 
plaintiff. Peary Mohan Das v. Weston. 

13 Cr. L. J. 65 : 
16 C. W. N. 145 : 13 I. C. 721. 

Limitation Act, Sch. I, Arts. 23, 36, 

— Suit for damage for conspiracy — Special damage 
to be proved by plaintiff — Pecuniary loss to be 
proved. 

A suit to recover damages resulting from a 
conspiracy, falls -within Article 30 or Article 120 
of the Limitation Act, 1908, and not within 
Article 23. 

In order to sustain such a suit, the plaintiff 
must prove special damage, and the conspiracy 
must be the proximate cause of the damage or 
the damage must be such as to have been in theJ 
contemplation of the parties. 

Pecuniary loss caused directly by the conduct 
to the defendants must be proved in order to 
establish a cause of action ; but the amount of 
damage need not be limited to the precise sum 
so proved. Peary Mohan Das v. Westozi. 

13 Cr. L. J. 65 : 
16 C. W. N. 145 : 13 I. C. 721. 

— Plaintiff to be kept strictly to cause of, ■ 

action set forth in plaint — Pleadings. 

The plaintiff in a suit on a conspiracy must be 
kept strictly to the cause of action that he has 
set out in his plaint. Mohan Das v. Weston. 

13 Cr. L. J. 65 : 
16 C. W. N. 145 : 13 I. C. 721. 

Proof — Association with conspiratiors, if 

enough. 

To convict a person of being one of the parties 
to a conspiracy, it is not enough merely to prove 
his association with some of the conspirators. 
Kali Das Basil v. Emperor. 26 Cr. L. J. 33 : 

831. C. 513: 39 C.L.J. 151. 

Proof of. 

There need not be proof of direct meeting or 
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conibintitton, nor need tlie parlies be broiiqJit 
info cacli other’s presence ; Ihe n^rernienf tiiay 
be inferred from circumstances raising a pre- 
sumption of common concerted plan to carry 
out the unlawful design, liarinthn Kurun v. 
Emperor. II Cr. L. J. 453 ; 

7 I. C. 359 : 37 Cal. 469. 

Proof of comphacij — Evidence. 

A conspiracy may be proved by other than oral 
evidence ; by the e%-idcnce of .surrounding 
circumstances and the conduct of the accused 
both before and after the commission of the 
crime. Emperor v. .-innapa. 5 Cr. L. J. 323 : 

9 Bom. L. R. 347. 

Suit for damages for injunj — yatiire of 

proof. 

There is no rule in the Indian Evidence Act 
that the standard of proof of a conspiracy in 
a suit for damages in consequence of injury 
resulting from the conspirac}', must be the 
same ns if the defendants were being tried on 
a criminal charge. Peary Mohan Das v. 
IJV.s/on. 13 Cr. L. I. 65 : 

13 I. C. 721 : 16 C. W. N. 145. 

Suit for damage xchethcr maintainable. 

.\ suit to recover damages resulting from 
eonspinicy is maintainable in British India. 
Peartf Mohan Das v. IVeston. 13 Cr. L. J. 65 ; 

13 I. C. 721 : 16 C. W. N. 145. 

Trial for — Oi'erl act — Offence — Proec- 

durr. 

IVhcn the jiroof of a conspiracy depends 
upon proof of the participation of the accii.scd 
in an overt net which itself amounts to an ; 
ofTcncc. the proper course is to put the , 
accused on their trial for that offence. Kali 
Das na<:u v. Emperor. 26 Cr. L. ]. 33 : 

S3 I. C. 513 :39 C. L.L 151. 

To xengc tear. 

See Penal Code, S. 121 -A. 

CONSTITUTIONAL LAW. I 

Governor — Pozeers of — ScU-gnverning ! 

dominion — Ertraordinary pozeers in cases of 
grave crisis. 

The Covemor of a small colony inhabited 
by primitive and backward pcoi)lcs has very 
much le.es j)owcr than the Governor-General 
of a self-governing dominion, in the c.ase of a 
<^clf-governiiig dominion where the Govern- 
ment is, in jiraetice, in the hands of the 
people, the tiovernor needs extraordinary 
powc.'-s to interfere when a grave crisis arises; 
i)ut thc'-e e.Nlniordinarv powers he rarclv uses. 

In re ; S. S. Ilallizcr.la. ' 39 Cr. L. j. 938 : 

177 I. C. 747 : 1938 M. W. N. 529 : 

48 L. W. 170 : (1938) 2 M. L. J. 416 ; 

II R. M. 375 : A. I. R. 1938 Mad. 758. 

CONSTRUCTION OF STATUTES. 

See Interf)relation of .Statutes. 

CONTEMPT. 

.See also ft) Contempt of Courts .\et. 

(if) Penal Code, Ss. 172 to 100. 

— .Advocate expressing nl meeting of 

B-ar Association that the m.an in the street 


‘ CONTEMPT 

ha.s lost confidence in the ndmini'^tration of 
I justice in tlie Province — lldd. eonlemjit of 
Court — I'nconscious U'-e of expression — Written 
' apologv — Held siifiieient. In re : Muhammad 

■ ICasin. 34 Cr. L. J. 726 (2) : 

144 I. C. 63 (2) : I. R. 1933 Oudh 220 : 

I A. I. R. 1933 Oudh 118. 

, Allegation that litigant is attempting 

■ to get Dench constituted in his favour, tchether 
contempt. 

•An allegation in .m article against a litigant 
that he is attempting to gel a Bench con- 
stituted in such a w.ay as would, in his 
opinion, give him a favourable decision, is 
calculated to obstruct or interfere with the 
cour.se of justice nnd is, therefore, a contempt. 
Jrt the matter of Amrita Dazar PatriUa. 

19 Cr. L.J. 530: 
45 I. C. 338 : 21 C. W. N. 1161 : 

' 26 C.L.J. 459 : 45 Cal. 169 : 

A. I. R. 1918 Cal. 988. 

! .dnonymous letters — liesponsibility of 

1 zcidozc. 

j If anonymous letters arc sent to the press 
containing false statements, the press i.s rcs- 
, ponsihle for them if the name of the author 
is not given up, Jn the matter of Banks and 
Fcnxvick. 19 Cr. L. J. 449 : 

1918 C. 249 (2). 

Any net or writing tending to under- 
mine the nutliority of Courts of Justice, or 
to Inliucncc the result of pending litigation, 
is a most serious offence. In the matter of 
Contempt of High Court. 36 Cr. L. J. 837 : 

155 I. C. 695 : 37 P. L. R. 73 : 
16 Lah. 266 ; 7 R. L. 765 : 
A. I. R. 1935 Lah. 212. 

.dpology — Effect of — Per Curiam 

— Tlie fact of his making an apology 
docs not entitle the penson charged with 
contempt of Court to his discharge ns n 
matter of right. In the matter of Banks and 
Fcnzcick, 19 Cr. L.J. 449 : 

45 I. G. 113 : 26 C. L. J. 401 : 
A, I. R. 1918 Cal. 249 (2). 

Apology — Effect on Punishment. 

I In cases of contempt of Court hy means of 
■ misrepresentation or wilful concealment of 
j the true state of facts, a proper apology 
I may mitigate hut it cannot form a ground 

* for' a total c.xcmption from punishment, 
i Jn Ihe matter of IVilliam Taylor. 

• 19 Cr. L. J. 402 : 

I 44 I. C. 930 : 26 C. L. J. 345 : 

' A. I. R. 1918 Cal. 713. 

i .‘ipology — Senlenec. 

i Where the accused, while submitting an 
‘ iinqualificd apology, challenged the jiiris- 
: diction of the Court, sjiceial cost- were 
’ awarded against thi'in. Bajah v. Wilherington. 

' 35 Cr. L.J, 962 : 

149 I. C. 238 ; 66 M. L. J. 650 : 

39 L. W. 6S0 : 1934 M. W, N. 607 ; 

57 .M.ad. 831 : 6 R. M. 613 : 

A. I. R. 1934 ALad. 423, 
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Apology, •whether sufficient satis- 
faction — Repetition. 

The publication of an apology is not 
necessarily a sufficient satisfaction for a 
contempt of Court which lias been com- 
mitted. While it may, to some extent, be a 
reparation on the part of the offender, it 
becoms little more than an idle form when 
the publication is due to a repetition of 
negligence which has been condoned in the 
past. Emperor v. Marmaduke Pickthall. 

25 Cr. L. J. 388 : 

77 I. C. 436 : A. I. R. 1923 Bom. 242. 

Apology, rohether sufficient where 

contempt is serious and grave. 

An apology is not sufficient reason to secure 
impunity from punishment for contempt. In 
the matter of Habib. 26 Cr. L. J. 1409 : 

891. C. 833: 6 Lah. 528 : 

A. I. R. 1926 Lah. 1. 

Articles exceeding limits of bona fide 

eriticism — Imputation of improper conduct and 
unfitness of Judge — Gross contempt. 

Where the words used in an article in a 
newspaper meant and were intended to mean 
that the conduct of cases before a Judge of 
a High Court were such that the arguments 
and authorities were ignored and that for that 
reason the life and liberty of the subject 
brought before that Judge were in peril. 
Held, that the article was a contempt of 
Court of the gravest character. Where 
certain passages in an article in a news- 
paper distinctly imputed to the judge the 
reproach of passing monstrous sentences, of 
unjustifiably convicting a man on the uncorro- 
borated testimony of an approver and with 
accusing the people of India of habitual 
liars, and the effect of the article was to 
suggest that the Judge was unfit for his 
office and to debase his authority : Held, 
that the writer of the article was guilty of 
gross contempt. Emperor v. Murli Manohar 
Prasad. 30 Cr. L. J. 741 : 

117 I. C. 180 : 9. P. L. T. 837 : 

A. I. R. 1929 Pat. 72 : 8 Pat. 323 : 

1. R. 1929 Pat. 338. 

Article in newspaper — Held, on con- 
struction of article, that contempt was committ- 
ed. *In the matter of Jushar Kanti Ghosh, Editor, 
Amrita Bazar Patrika. 36 Cr. L. J. 1053 : 

156 I. C. 1055 : 61 C. L. J. 376 : 

39 C. W. N. 770 : 8 R. C. 53 : 

A. I. R. 1935 Cal. 419. 

Article in newspapers suggesting that 

jnosecution evidence in action either contemplated 
or proceeding is obtained unfairly — Whether con- 
tempt of Court. 

Any act done or writing published which is 
calculated to obstruct or inter "ere with the due 
course of justice or the legal process of the 
Court is contempt of Court. Proceedings in 
contempt are not taken merely in respect of 
technical offences. To suggest in a newspaper 
article that evidence intended to be used in 
a prosecution which is either proceeding or is 
plainly contemplated, has been obtained by 
improper means and is unreliable or to suggest 
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that admissions by the accused have been 
improperly obtained, is conduct ' calculated to 
interfere with the due course of justice. 
Government Pleader, Bombay v, Shankar Dalta- 
traya Javadekar. 39 Cr. L. J. 424 : 

174 I. C. 520 : 40 Bom. L. R. 73 : 

I. L. R. 1938 Bom. 176 : 10 R. B. 476 : 

A. I. R. 1938 Bom. 198. 

1 Article undermining authority of Court 

I of Justice — Held, the article amounted to 
gross contempt of Court. In the matter of Con- 
tempt of High Court. (S. B.) 36 Cr. L. J. 837 : 

1551. C. 695: 37P. L. R. 73 . ^ 
16 Lah. 266 : 7 R. L. 765 : 
A. I. R. 1935 Lah. 212. 

Aspersion not against a particular 

Judge or Bench or in connection with a par- 
ticular case — Proceedings for contempt, can lie. 
In the matter of an Advocate of Allahabad.^ 

154 I. C. 955 : 1935 A. L. J. 125 ; 

4 A. W. R. 1155 : 7 R. A. 827 : 

A. I. R. 1935 All. 1. 

Aspersion not against a particular 

Judge or Bench or in connection with a particu- 
lar case — Proceedings for contempt, if can lie. 

Proceedings for contempt can lie even in a 
case where the aspersion on the Court is not 
against a particular Judge or Bench and in 
connection with a particular case. Bcciruss a 
particular type of contempt of Court is unusual 
or unprecedented, it does not follow that thi s . 
Court has no power to punish such a contemp', ,\ 
if it is committed. The power to punish for 
contempt of Court is a drastic power e.xcrcis- 
able summarily and should not, therefore, be 
resorted to lightly. In the matter of an Advo- 
cate of Allahabad, 154 I. C. 955 : 

1935 A. L. J. 125 : 7 R. A. 827 : 

4 A. W. R. 1155 : A. I. R. 1935 All. 1. 

Attack on competency of Judge, if con- 
tempt. 

An allegation that there has been a failure 
of justice owing to the incompetence of the 
Judge on account of his youth and inexperi- 
ence, would amount to a contempt. Government 
Advocate, Burma v. Saya Sein. 

31 Cr. L. J. 367 : 
122 I. C. 282 : 7 R; 844 : 
A. I. R. 1930 Rang. 124. 

Because a particular type of contempt 

of Court is unusual or unprecedented, it does 
not follow that the Court has no power to 
punish such a contempt if it is committed. In 
the matter of an Advocate of Allahabad. 

154 I. C. 955 : 1935 A. L. J. 125 : 

4 A. W. R. 1155 : 7 R. A. 827 : 

A. I. R. 1935 All. 1. 

Charge and opportunity to defend, neces- 
sity of. 

A person cannot be punished summarily for 
contempt unless the specific offence charged 
against him has been distinctly stated and 
unless he has had an opportunity of answer- 
ing the charge. Ebrahim Mumoo'ee Parekh v. 
Emperor. 27 Cr. L. J. 1241 : 

98 I. C. 57 : 4 R. 257. 

A. I. R. 1925 Rang. 188. 
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Conwicril art case patdin^ before Ufoftts- 

sil Magistrate — Comment in ncicspapcr published 
in Calcutta — llemonstrating against uuii'crsa! 
house-search — Protesting against harsh treatment 
ojaccuicd — Deprecating Police methods — Jhquest 
that ease should not be tried bp M agistratc — 
Appeal to Government’s recognised fairness — 
Whether contempt of High Court — Interference 
xcitli due administration of Justice — Deterring 
xciinesscs from giving evidence. 

Some of the articles relating to the pending 
ease (I)' remonstrated against universal house- 
‘^earches, (2) protested against the harsh treat- 
ment of those arrested, (h) deprecated certain 
methods attrihulcd to the Police, (4) requested 
that the case should not be tried before n . 
Special Magistrate as- a conviction by him would ; 
not command public confidence, and (a) ap- j 
pealed to the recognised fairness of the Govern- j 
ment aeonmpaaied with advice ; Held, that no j 
suspicion of contempt of the High Court rvas 
to be found in the first, second and fifth of the ' 
topics even if there be involved in them what 
the prosecution alleged to be the inexcusable 
cffrontciv of presuming to offer advice to the 
higher nutliorilics ; that the fourth topic 
allowed that the writer knew very little about 
wh'at he was tli<-cussing. for the case could not 
be fried and the accused convicted by a Special 
Magistrate, ns their trial in the normal course 
could only come before a Sessions .liidce sitting 
with !ivscs<^ars and against such a tribunal not 
a wonl Jiad been said, and that there was 
nothing in the discussion of this topic that was 
in any degree a eontcmid of tlie High Court; 
tliat ns to tlie third tojiic, although indiserimi- 
tatc nlUtcks on the Police are to be depreca- 
:od, there was nothing in the articles- showing 
a contempt of the High Court ; and that the 
only ground on which it could be suggested 
that there had been a contempt of the High 
Court, an interference with the due adminis- 
tration by it of justice, would be if it could 
be shown that witnesses might have been 
deterred from giving evidence by reason of this 
attack of Police methods or of anything con- 
tained in file articles. Goi'crnor of licngal v. 
Moti I.al, (S. B.j 

14 Cr. L. J. 321 ; 

20 I. C. SI : 17 C. W. N, 1253. 

Comment in nezespaper on pending 

criminal case— Gross contempt. 

An article in n newspaper is calculated to 
prejudice the mind of the prosecution witnesses 
and the- general public against the merits of n 
pentling criminal prosecution is a gross contempt 
of Court and Iiighly rcprehensiijlc. In the 
matter of Gnnrsli Shanher I'uhjarihii. 

30 Cr. L. J.2I7: 

I. R. 1929 All. 17S : 26 A. L. J, 1307. 

113 I. C. 734 : A. I. R. 1929 AH. 81 : 

Comments on pending eases deprecated. 

Tlie propriety of abstaining from roraments 
on pending e.sses in -.sludever Court they lu.ay 
be Of whatever stage they may h.ave re.rrhrd, 
js'.inted nut. G'lrernor rf lirncal v. Mi ti Lai. 
(S.B.) ■ 14Cr. L.J.321: 

20 1.C. : 81 : 17 C. \V. N. 1253. 
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Comments in press bp reap of approval 

or disapproval of judgments. 

I Comments in tlie press by way of approval or 
I disapproval of the judgments of Courts of 
Session or of Commissioners in capital sentence 
eases made pending their disposal bv the Hieh 
Court constitute contempt. Tushar Kanii'y. 
Governor of llrngal. 34. Cr. L. I. 662 ’• 

143 I. C. 790 : 37 C. W. N. 276 : 60 Cal. 603 • 
I. R. 1933 Cal. 485 : 
A. I. R. 1933 Cnl. lift. 
Comment on decided ease. 

The publication in a ncw.sjrapcr of an article 
referring to n ease which has been decided niav 
amount to and he treated as contempt. In the 
matter of Habxb. 26 Cr. L. J. 1409 • 

89 r. C. 833 : 6 Lah. 528 : 
A. I. R. 1926 Lah. 1. 

Comment on pending ease — Abuse of 

parlies holding them up to ridicule or coulmj t. 

All proceedings in suits pending in a Court 
arc privileged, and any comment on the subject- 
matter of tlie suit, and any abuse of the j)arlies 
or holding them up to ridicule and contempt 
in the eyes of the public whilst tlie suit is 
I pending, arc not allowed. Demibai Gcmji 
I Sojpal V, Itou'ji Sojpal. 38 Cr. L. J. 942. 

; 170 1, C. 631 ; 39 Bom. L. R. 471 : 

10 R. B, 108 : A. I. R. 1937 Bom. 305 : 

, Comments on pending eases — Intention 

of offender — Prejudice trial—Intcnlion to preserve 
honour being discussed in papers before judgment. 

Comments on ca.scs pending or nllcgnlions 
■ against parties to suits that nre pending, if 
I published, amount to contempt. But it would 
' not he right to lose sight of the intention by 
wliicli a person giving publicity to a matter 
j which is the subject of the charge of contempt, 

! is actuated. 

I On the day after the suit against an Attorney 
i by his dauglitcr was instituted, there appeared 
in two ncw.spapcrs a paragraph in each with a 
sensational heading "Suit against an .\ttorncy”, 
which made reference to some of the allegations 
set out in the plaint. The Attorney replied by 
two letters addressed to the Editor of the two 
ncw.spapcrs, being only anxious to prc.servc his 
honour being discussed in the papers hcforc a 
judicial declaration had been made by a 
competent Court. On the statement contained 
in those letters, an application had been found- 
ed for proceedings for contempt against him : 
Held, that as the intention of the dcfcnilant 
'• was not to pre-poss«css or jircjndiee the mind 
! of niiy person in reference to the matter in 
1 dispute, and as the pulilications in question did 
! not tend to prejudice a trial, the date of whicli 
i svas not yet fixed and which was very di*-tant, 

' the defendant (Attorney) was not guilty of 
j contempt. Kclra Moni Dmi v. Shnmnl Dhoue 
; Dull. 

14 Cr. L. J. 267 : 
i 19 I. C, 539. 

. — Commertt upon Advnratr’s po’Hteat opi- 

, nion. if contempt. 

Comment upon an .■\dvtv’:ite’s political opinions 
; and .nclivilies would, in no way, be cjnteinpt of 
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Court, but comment upon an Advocate which 
has reference to the conduct of his cases may 
amount to contempt of Court. Ananta Lai 
Singh V. Alfred Henry Watson, 

32 Cr. L. J. 675 : 
131 1. C. 267 : 
35 C. W. N. 189 : 58 Cal. 884 : 

I. R. 1931 Cal. 443 : 
A. I. R. 1931 Cal. 257 : 

Commitment for contempt — Use of power. 

The power to commit for contempt of Court is 
not to be lightly used and should be reserved 
for cases where the contempt is deliberate and 
of such a nature that committal is called for. 
Tuljaram Rao v. Sir James Taylor, Governor 
of Reserve Bank of India. (S. B.) 

40 Cr. L. J. 533 : 
181 I. C. 451 : 49 L. W. 29 : 
1939 M. W. N. 113 : 11 R. M. 813 : 

I. L. R. 1939 Mad. 466 : 

1939 2 M, L. J. 843 : 
A. I. R. 1939 Mad. 257. 

Contempt by speech, how committed. 

Per Mookerjee, J, — Contempt by a speech or 
writing may be by scandalising the Court itself 
or by abusing parties to an action or by pre- 
judicing mankind in favour of or against a party 
before the cause is heard. In the matter of Amrita 
Bazar Patrika. 19 Cr. L. J. 530 : 

451. C. 338 : 21 C. W.N. 1161 : 
26 C. L. J. 459 : 45 Cal. 169 : 
A. I. R. 1918 Cal. 988. 

Contempt if can be committed when no 

case is pending. 

It is no answer to an application for process for 
contempt that the proceedings had terminated 
when the Court was moved in the matter. Con- 
tempt can be committed when there is, techni- 
cally speaking, no case pending. Tushar Kanti 
V. Governor af Bengal, 34 Cr. L. J. 662 : 

143 I. C. 790 : 37 C. W. N. 276 : 
60 Cal. 603 : I. R. 1933 Cal. 485 : 

A. I. R. 1933 Cal. 118. 

Contempt of Court. 

Comment which raises prejudicial atmosphere 
against persons who are on their trial constitutes 
contempt of Court. Anant Lai Singh v. Alfred 
Henry Watson. 32 Cr. L. J. 675 : 

131 I. C. 267 : 35 C. W. N. 189 : 
58 Cal. 884 : I. R. 1931 Cal. 443 : 

A. I. R. 1931 Cal. 257. 

Contempt of Court — Complaint of abduc- 
tion against certain persons — During pendency of 
matter in Courts — Editor of newspaper publishing 
complaint with scare headlines and comments — 
Publication held contempt of Court. 

A person filed a complaint complaining that his 
wife had been enticed away by several persons. 
While the matter was pending in the Courts, the 
complainant took a copy of his complaint to an 
editor of a newspaper. Without making the 
least enquiry as to what had happened, the 
editor proceeded to publish the complaint with 
scare headlines : Held, that the publication was 
bound to tend to prejudice the hearing of the 
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case and, therefore, amounted to contempt of 
Court. In re : Vidya Sugar Kapur, Editor. 

40 Cr. L. J. 156 (b) : 

178 I. C. 990 : 40 P. L. R. 791 : 11 R. L. 512 : 

A. I. R. 1938 Lah. 815. 

Contempt of Court. 

‘Court’ means Judges who constitute it ; con- 
tempt of Court involves contempt of their 
authority and contempt of their power, kinds of 
contempts enumerated. In the matter of Tushar 
Kanti Ghosh, Editor, Amrita Bazar Patrika. (F. B.) 

36 Cr. L. J. 1053 : 

156 I. C. 1055 : 39 C. W. N. 770 ; 

61 C. L. J. 376 : 8 R. C. 53 : 

A. I. R. 1935 Cal. 419. 

Contempt of Court of Record — Procedure 

to adopt. 

When contempt of a Court of Record is com- 
mitted, the Court may issue a rule calling upon 
the person charged to show cause why he 
should not be adjudged guilty of contempt or 
issue attachment under which that person 
might be arrested and brought into Court for a 
similar purpose. In the matter of, William 
Taylor. 19 Cr, L. J. 402 : 

44 I. C. 930 : 26 C. L. J. 345 : 

A. I. R. 1918 Cal. 713. 

Contempt of Munsif's Court — High 

Court — Jurisdiction — Common Law Jurisdiction 
—Charter Act (24 & 25 Vic. C. 104), S. 15. 

In dealing with cases of the contempt of the 
lawful authority of the Civil and Criminal 
Courts subordinate to a High Court, the High 
Court possesses the same jurisdiction as the old 
Court of King’s Bench in England but no such 
jurisdiction has been conferred on the High 
Court by virtue of S. 15 of the Charter Act. 
In the matter of, Venkat Row. 12 Cr. L. J. 525 : 

12 I. C. 293 : 10 M. L. T. 209. 

Contempt proceedings — Nature of — Rule 

of evidence, applicable. 

Per Woodroffe, J. — All proceedings, whether in 
respect of civil or criminal contempts, are of a 
criminal nature. But it does not follow that 
the procedure in such cases is in all respects 
the same as in an ordinary criminal case. In 
fact both the offence of contempt as also the 
jurisdiction and procedure under which it is 
tried are sui generis. There is but one rule of 
evidence which in India applies both to civil 
and criminal trials, and that is contained in the 
definition of “ proved ” and “ disproved ” in 
S. 3 of the Evidence Act. Per Mookerjee, J . — ^A 
criminal contempt is conduct that is directed 
against the dignity and authority of the Court. 
A civil contempt, on the other hand, is failure 
to do something ordered to be done by a Court 
in a civil action for the benefit of the opposing 
party therein. Consequently in the case of a 
criminal contempt, the proceeding conforms as 
nearly as possible to proceedings in criminal 
case. In the case of a civil contempt, the pro- 
ceeding in its initial stages at least may be 
deemed as instituted at the instance of a party 
and thus to possess a civil character. But here 
also refusal to obey the order of the Court may 
render it necessary for the Court to adopt 
punitive measures against the persons who 
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have (Irficfl il« niitliority ; at tliat slapc at 
least llie proccctlines may assume a criminal 
character. In hntli the ca.scs, a proeecdinp to 
puni-h for contempt has the essential qualities 
of .-I criminal proceeding. In the matter of, 
Anirita Bazar Patrika. 19 Cr. L. J. 530 : 

45 I. C. 338 : 21 C. IV. N. 1161 : 
26 C. L. J. 459 : 45 Cal. 169 : 
A. L R. 1918 Cal. 988. 

Counsel’-s privilege does not extend to 

stilting his instructions M-hen these instructions 
involve an attack on the dignity of the Court. 

• In the matter of Mr. Sham Lai. 

33 Cr. L. J. 675 : 
138 I. C. 878 : 33 P. L. R. 785 : 
I. R. 1932 Lah. 543 : A. I. R. 1932 Lah. 502. 

Court, rf can take action suo motu. 

The charge of contempt may be made by the 
Court ibsclf upon its own knowledge of facts 
which, if .s'worn to by any one to the best 
of hi.s belief, would have made a prima facie 
ease of contempt of Court. In the matter of 
tVilliam Taylor. 19 Cr. L. J. 402: 

44 I. C. 930 : 26 C. L. J. 345 : 
A. I. R. 1918 Cal. 713. 

Court ordering .-Inglo-Indian lady to 

deliver custody of child to his father — ncliberatc 
disobedience — Contanpt of Court. 

The father of a Guzerati boy applied for the 
restoration to him of his child, and that the 
respondent to the ajiplication, one Anglo- 
Indian lady, who looked after the child for a 
long time with the ajiplicant'.s concurrence 
.should be committed to prison for contempt 
of Court. In a previous proceedings the ap- 
jilicant was ajipointcd the guardian and was 
ordered to have the custody of the boy and 
Avas to take him out for a change. The lady, 
hoAVCver, refused without reason to dcliA’cr 
the boy : Held, that the lady was guilty of con- 
tcmjit of Court. (The lady was ordered to pay 
costs and severely warned). In re : Pnjani 
Kanla Padia. 39 Cr. L. J. 466 : 

174 I. C. 785 : 10 R. C. 717 : 
A. I. R. 1938 Cal. 38. 

Court’s jurisdiction, xchen can be invok- 
ed. 

Tlie Court’s jurisdiction in contempt is not 
to be invoked unless there is real prejudice 
vhicli can be regarded as .a substantial inter- 
ference with the due course of justice. Court 
will not exercise it.s jurisdiction upon a mere 
question of propriety where the tendency of 
the article to do harm is slight and the 
ch.ar.ictcr and circumstances of the comment 
arc otherwise .such that it can jiropcrly be 
irnorcii, .-Inaiita Lai .Singh v. Alfred Ilenry 
li'otrsn, 32 Cr. L. J. 675 : 

131 I. C. 267 : 58 C.al. 884 : 35 C. W. N. 189 : 

I. R. 1931 Cal. 443 : 
A. I. R. 1931 Cal. 257- 

Criminal proceedings by inokhasadar 

against ryot' — Pending proeredings, person issu- 
ing pamphlet accusing mokha'aiiar of having 
ddibrralely fded false cases and oppress'd ryots 
—I’onlexnpt held seas of crave nature. 

A mokhnsadar filed criminal proceedings 
against his ryots. While these proceedings 
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I were pending, a person issued a pamphlet 
I accusing the mokhasadar of having delibemtely 
j launched false casc.s again.st his ryots, and in 
i other ways, oppressing them: Held, that the 
i contempt was of a very grave nature. Gottc- 
i pulla Bnpayya Naidu v. Peta Bapayya. 

1 40 Cr. L. J. 169 : 

i 179 I. C. 91 : 1938 M. W. N. 1008 : 

11 R. M. 521 : 1938 2 M. L. J. 520 : 

, A. I. R. 1938 Mad. 975. 

. Criminal offence — Comment on pending 

' ease — Offence to be proved by legal evidence. 

' A contempt of Court for making comments in 
a ncw.spaper on pending ease is a criminal 
offence, and must be proved by legal evidence. 
The connection of the accused with the im- 
pugned article in the newspaper must be shown 
by legal evidence. Governor of Bengal v. Mali 
Lai. (S. B.) 14 Cr. L. J. 321 : 

20 I. C. 81 : 17 C. W. N. 1253. 

Criminal Proceedings pending — ilfcm- 

ber of Legislative Assembly writing letter request- 
ing not to proceed xcith ease — Copy of letter scut to 
Deputy Commissioner — Member held guilty of 
contempt of Court. 

A member of Legislative Assembly wrote a 
' letter to Sub-Divisional OOicer in respect of 
' proceedings pending before him against certain 
I tenants under S. 107, Cr. P. C., requesting 
I him not to proceed Avith the ease. A copy of 
I the letter Avas forAA'arded to Dojmty Commis- 
I sioncr ns avcII : Held, that the AATiting of the 
I letter grossly offended against the Ioaa' of con- 

■ tempt of Court. Mahabir Prasad v. C, B. 

Gupta. 181 I. C. 714 : 

1939 O. W. N. 525 : 1939 O. L. R. 363 : 
11 R. O. 323 (2) : 14 Luck. 653 : 
A. I. R. 1939 Oudh 180. 

t 

Critichni of sentence. 

I To say that a sentence is "cruel,” may be a 
I contcmjit of Court, though it Avould be no 
contempt if the remark is merely that the 
I sentence is a severe one. In the matter of. Banks 
1 and Fenwick. 19 Cr. L. J. 449 : 

i 45 I. C. 113 ; 26 C. L. J. 401 : 

I A. I. R. 1918 Cal. 249 (2). 

I Defendant's written statement containing 

! defamatory matter regarding plaintiff's son — 
I Ptaintiff applying to Court for striking out these 
matters — .VtiliVc on defendant, by plaintiff’s son, 

I demanding payment of damages within certain 
j lime or else he -.could institute action for defama- 

• lion — .■Ipplicat'on and notice held no contempt of 
j Court. 

j Where in a .suit, the defendant files a Avritten 
: statement ile.'cribing the jilaintiff’.s .son Avith a 
! defamatory and abU'iAV epithet, and the 

• plaintiff makes an ap[)lication to the Court 
; for striking out tlic defamatory epithet and 

• his son serA’cs a notice on tlie deferulanl 
1 demanding payment of damages for dcfanuition 
I AA'ithin certain time or tlial an .•Action Avould 
I be brought for riefamation, the :ipp!if atio:i and 

■ the notice do not amount to contempt of Court 
l.'>!) Ind. Cas. Ui:j (1), distingiiishcti. Bnldco 
Sahai V. Shiva Dali Sharma. 41 Cr. L. T. 390 : 

1871. C. 65: 1939 A. L.J. 1157: 

12 R. A. 486 : A. I. R. 1940 All. 114. 
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During pendency of proceedings under 

S. 107, Criminal Procedure Code (Act V of 1808), 
against certain persons, an M. L. A. writing to 
Magistrate to withdra-o proceedings against one 
of them — Contempt of Coxirt held committed. 

No member of die Legislative Assembly has 
any right to interfere in tlie course of admin- 
istration of criminal justice. While proceed- 
ings under S. 307, Cr. P. C., were pending, 
a member of the Legislative Assembly wrote 
a letter to the Magistrate with the intention 
that the proceedings against one of the per- 
sons should bo withdrawn : Held, that the 
latter grossly offended against the law of 
contempt of Court. District Magistrate, Sultan- 
pur V. Ramjas Yadava. 41 Cr. L. J. 233 : 

185 I. C. 754 : 1940 O. L. R. 40 : 
12 R. O. 280 ; A. I. R. 1940 Oudh 178. 

Disoussion of j}ropricty of verdict or 

payment, when contempt. 

It is lawful to discuss with decency and 
candour tlic propriety of the verdict of a Jury 
or the deoision of a Judge but if a publica- 
tion in a newspaper contains no reasoning or 
discussion but only declamation and invective 
and is written not with a view to elucidate 
the truth but to injure the character of indi- 
viduals and to bring into hatred and contempt 
the administration of justice in the country, it 
will amount to contempt of Court. Emperor v. 
Murli Manohar Prasad. 30 Cr. L. J. 741 : 

117 I. C. 180 : 9 P. L. T. 837 : 
8 Pat. 323 : 1. R. 1929 Pat. 338 : 

A. I. R. 1929 Pat. 72. 

Duty of Magistrates. 

It is the duty of all Magistrates wlio receive 
letters attempting to prejudice their minds in 
regard to the pending trials before them or 
upon whom any attempt is made to bring 
improper influence to bear in connection with 
their magisterial work to bring the fact to the 
notice of the Chief Court. 

Mahabir Prasad v. M. C. B. Gupta. 

181 I. C. 714 : 1939 O. W. N. 525 : 

1939 O. L. R. 363 : 11 R. O. 323 (2) : 

14 Luck. 653 : A. I. R. 1939 Oudh 180. 

— — Editor publishing articles — Test in such 

cases. 

Where the question is only whether the editor 
has been guilty of abusing and vilifying the 
parties to a pending suit in relation to their 
defence and thereby prejudicing a fair trial, 
the test is not whether the writings have in 
fact obstructed or interfered with the 
administration of justice, or will obstruct or 
interfere with the administration of justice, 
but whether . they arc calculated to do so, or 
whether it is likely that they will have that 
effect. The intention of the writer may often 
be of secondary importance the question is, 
what is the effect of the articles and have they 
a tendency to obstruct and interfere with the 
due and proper course of administration of 
justice. Demibai Gcngii Sojpal v. Rowji Sojpal 
170 I. C. 631 : 39 Bom. L. R. 471 : 
10 R. B. 108 : A. I. R. 1937 Bom. 305. 

■ Evasion of warrant of Sessions 
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Court by accused and misrepresentation 
in revision application that he was in jail. 

The accused commits contempt of Court by 
evading the warrants of the Sessions Court and 
also by having the misrepresentation made in 
his application of revision to Court that he 
was in jail and should be released on bail. 
Mumtaz v. Chhulwa. 41 Cr. L. J. 741 : 

189 I. C. 468 : 1940 A. L. J. 309 ; 

I. L. R. 1940 AIL 507 : 13 R. A. 115 : 

A. I. R. 1940 All. 386. 1 

Every private communication to Judge 

for influence his dccisioji on pending matter is 
contempt of Court — Held on facts that there was 
no contempt of Court. 

Every private commnnication to a Judge for 
the purpose of influencing his decision upon a 
pending matter is contempt of Court : Held, 
on facts that the letter in question was not 
written with the intention of influencing the 
Magistrate. Ram Shanhar v. ShuJda. 

40 Cr. L. J. 566 (b) : 
181 I. C. 466 ; 1939 O. W. N. 522 : 
1939 O. L. R. 314: 11 R. O. 307 : 14 Luck. 649 : 

A. I. R. 1939 Oudh 182. 

Final judgment, delivery of, whether 

ousts Court’s jurisdiePon, 

A final judgment does not oust the jurisdiction 
of the Court to protect its integrity and impar- 
tiality against scandalous attacks. In re : 
Satyabodha Ramchandra. 23 Cr. L. J. 644 : 

69 I. C. 8 : 24 Bom. L. R. 928. 

Headlines in newspaper criticising 

pending case. 

I Headlines in a newspaper of reports of a case 
pending at the time constitute contempt of 
court when they would appear to a casual 
reader as comment, or when they amount to a 
criticism of the prosecution case under the 
guise of a summary of the day’s proceedings. 
Tushar Kanti v. Government of Bengal. 

34 Cr. L. J. 662 : 

143 I. C. 790 : 60 Cal. 603 : 37 C. W. N. 276 : 

I. R. 1933 Cal. 485 : A. I. R. 1933 Cal. 118. 

Healthy criticism not discouraged. 

Per Crump, J . — Healthy criticism pointing out 
the shortcoming of Courts should not be check- 
ed as long as it docs not impute to them corrupt 
motives. In rc : Satyabodha Ramchandra. 

23 Cr. L. J. 644 : 

69 I. C. 8 : 24 Bom. L. R. 928. 

High Court’s inherent jmwer to punish 

for contempt — Whether taken away by Contempt 
of Courts Act {XJl of 1926) . 

The inherent power of the High Courts as 
superior Courts of Record to punish contempt 
of themselves has not been taken away by the 
Contempt of Courts Act. A non-Presidency 
High Court is a Superior Court of Record, 
and, this being so, the jurisdiction to punish 
for contempt of itself is inherently vested in 
every High Court. It is a necessary incidence 
of this jurisdiction that such contempts are 
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piini'Iwblc summarily by committal. Jn the 
matter of : Lala Ilarkishcn Lai. fS. H.) 

38 Cr. L. J. 883 : 

170 I. C. 375 : 1. L. R. 1937 Lah. 69 : 

39 P. L. R. 733 : 10 R. L. 103 (2) : 

A. I. R. 1937 Lah. 497. 
Jiigh Court’.'! po'.ccr, extent of. 

Per Maepheraon, J . — The Iliyb Court has 
power to proceed by w.ay of eon(em])f even 
when the contempt is not commillcd in Court 
nr during the pendency of a suit. Jn the 
, matter of: Jiauks and Fcmvick. 19 Cr. L. J. 449 : 
^ 45 I. C. 113 : 26 C. L. J. 401 ; 

A. I. R. 1918 Cal. 249 (2). 

High Court — Po:cers of — Supenor Court 

of record. 

Per Curiam. — The Iligli Courts in India arc 
superior Courts of Record, like the superior 
Courts in England and the High Court lias 
power to punish summarily a contempt of 
Court conirnittcd by the public.ation of a libel 
on the Court or on the Judges when the Court 
is not sitting. In the matter of : Amrita Bazar 
Palrika. 19 Cr. L. J. 530 : 

45 I. C. 338 : 21 C. W. N. 1161 : 

26 C. L. J. 459 : 45 Cal. 169 t 
A. I. R. 1918 Cal. 988. 

High Court, power of, to punish sum- 

mariln for contempt — Advertisement foi danonstra- 
tion elgainst Judge, whether contempt. 

Per Peacock, C, J. — An advertisement 
published in a newspaper* for a demonstration 
against a Judge for acts done in Court may be 
a contempt of Court as well ns defamation, 
although it cannot be .said that in every* case 
a demonstration got up in order to obtain an 
expression of public opinion concerning the 
acts of a Judge would be a contempt. In the 
matter of : Banks and I'cmdek. 19 Cr. L. J. 449 : 

45 I. C. 113 :26C. L.J. 401 : 

A. I. R. 1918 Cal. 249 (2) : 

High Court's summarif jurisdiction. 

Tlic High Court, ns a Court of Record, has 
jurisdiction to deal summarily with contempts 
of the Court. In the matter of ; Habib. 

26 Cr.L.J. 1409 : 

89 I. C. 833 : 6 Lah. 528 : 

A. I. R. 1926 Lah. 1, 

High Court — Jurisdiction — Power of 

High Court to commit for contempt of Mofussil 
.Magistrate. 

The High Court has no jurisdiction to punish 
as an offence in a summary proceeding conduct 
in relation to a proceeding in the Mofussil 
Criminal Court, such ns commenting on a case 
pending i>cfofc that Court, ns such jurisdiction 
i‘, not inherited from any of the three abolished 
Courts — the Supreme Court, the Sudder Dewany 
and the Sudd-'r Niramat .Adalals — and is not 
vested in the High Court by the Charter Act 
of It'd! or the l.,cttcrs Patent under that Act, 
and .IS such, conduct is not contempt of the 
High Court, and the High Court’s {rower of 
superintendence over the .Mofussil Courts does 
not irnjdy any jrower of protecting those ' 
Courts from irnprojrcr interference. Governor of 
Bencal v. Jtfoti Lul. 15.1 14 Cr. L. J. 321 ; 

20 1. C. 81 : 17 C. W. N. 1253. . 
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— High Courths summnrp p":;er tn punish 

— Disobedience rf .sum men'! to appear nr witness, 
whether eontempt—C. P. C, (Art i' of thOS), 

‘ O. XVI, rr. 12. 17— Cr. P. C. (.-ie: V of IP'iS), 
S. ISO— Penal Code (Aet XLV «f 1 '/?)}, S. 171 
Spreial penalties, whether effect summanj juris- 
diction of High Court — Summaru procedure, when 
to be resorted tn. 

Disohedicncc to a subjia-na issued iry a Court 
amounts (o a cnntcin{)t of the Court and neither 
the summary remedy provided by rr. 12 or 
17 of O. XVI of the C. P. C., and S. -ISO, Cr. 
P. C.. nor the {lenalty provided by S. 174, 
I. P. C., affects tlic sjrecial jurisdiction of the 
High Court to {uiiiish summarily such con- 
I Icnijrts of the authority. Rut tlic .summary 
procedure is not to he re.sorlcd to if the ordi- 
I nary methods jirovidcd by law can salisfac- 
, torily accomplisii the desired result, namely, to 
' {nit an cnieicnl and timely check upon such 
I malpractices. Ebrnhim Mamoojc Parekh v. 

■ Emperor. 27 Cr. L. J. 1241 : 

98 I. C. 57 : 4 Rang. 257 : 
A. I. R. 1925 Rang. 188. 

Humorous comments. 

I 

IVhcn, during the pendency of a trial, a serious 
charge made against an accused person is 
i treated by a journalist as a humorous event on 
wliich the public arc invited to laugh, it i.s a 
I matter that must be dealt with .seriously. To 
i talk humorously of an accused person's ill- 
, licalth and to make light of a serious matter, 
I is a most objectionable jiracticc on the part 
of a journalist. Jn rc : Claridge, 

13 Cr.L.J. 461 : 
I 15 I. C. 93 : 14 Bom. L. R. 231. 

! JU-treatment of proccss-scrvcr, xchether 

contempt. 

It is contempt of Court to assault, ill-treat or 
1 threaten a process-server engaged in Jus duly. 

Tlic object in punishing for contempt in such a 
, case is not to vindicate the dignity of the 
[ Court but to {)rcvent undue interference with 
! the admini.stnilion of justice. The law lias 

■ armed the Court with the jiowcr and imposed 
i on it the duly of preventing brevi manu and by 
j summary proceedings any ailemjit to interfere 

with the administration of justice. It is on 
j that ground and not on any cxaggreralod notion 
I of the dignity of individuals that insult.s to 
i witnesses, jurymen and procc'^s-seiwcrs arc not 
1 allowed. Tlic princijilc is that those wlio have 
' duties to discharge pur.suanf to orders of Court 
! arc protected by the law and .sliielded on their 
j way to the discharge of such duties while dis- 
' charging them and on their return Ih'-rcfrom in 
I order that such persons may safely have resort 
• to Courts of .Iiisliee and carry out their orders. 

; The test in sueh nialter- is, did tlic {lersoii in 
, question abuse or maltreat tlie serving clerk 

■ while he was engaged in the cxcciiliori of his 
dutv. C. -J. H. Skonc v, V. .V. Bason. 

26 Cr, L. J. 1205 : 
88 I. C. 725 : 29 C. W, N. 766 : 
41 C. L. J. SIS : A. I. R. 1925 Cal. 945. 

. Imputation of improper rnotivs t'l a 

Judge — .■irtiou,xrhcn to be taken. 

It is no offence to subject the d«*ci-ii,tis of tb- 
, Judgc.s of the High Court to f.iir, honest and 
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reasonable criticism. Such criticism may be 
couched in strong, perhaps, even extravagant 
language, but to ascribe their decisions not to 
error but to improper motives, is to bring the 
Judge himself and the whole Court into con- 
tempt. In the mailer of: Muslim Outlook, Lahore. 

28 Cr. L. J. 727 : 

103 I. C. 775 ; 8 A. I. Cr. R. 408 : 

9 Lah. L. J. 455 : A. I. R. 1927 Lab. 610. 

I7i criminal case complainant’s xoitness 

snaking defamatory statements against accused — 
Accused, if entitled to file defamation coinplainl 
against witness duritig trial of case — Such com- 
plaint filed before same Magistrate after examina- 
tion and cross-examination of xoitnesscs before 
charge — Complaint held bona fide and did not 
amount to contempt of Court. 

Where in a criminal case against an accused, 
a complainant’s witness during the course of 
his examination makes a defamatory state- 
ment against the accused, the accused is en- 
titled to make a complaint of defamation 
against the witness to protect his good name. 
Where such a complaint is made by him to the 
same IVIagistrate trying the original case after 
six months of the incident and after the whole 
of the witnesses in the original case were exa- 
mined and cross-examined before charge, the 
complaint is a bona fide act and not an act 
aimed at putting pressure to bear on witnesses 
or calculated to prejudice the trial of the 
original case against the accused. The accused 
is not, therefore, guilty of contempt of Court. 
In such a case, hearing of the case of defama- 
tion should not be taken up until such time as 
the original case against the accused has been 
disposed of. Mohammad Yusuf v. Imtiyaz 
Ahmad Khan. 40 Cr. L. J. 569 : 

181 I. C. 575 : 1939 O. W. N. 467 : 

1939 O. L. R. 336 : 11 R. O. 308 : 

A. 1. R. 1939 Oudh 225. 

■ Interference with property under 

Receiver amounts to contempt of Court — Act 
also punishable under Penal Code — Contempt 
does not become punishable under Penal Code — 
High Court can take cognizance of such con- 
tempt. Narayan Chandra Chatterjec v. Panchu 
Pramanik. 37 Cr. L. J. 65 : 

159 I. C. 180 : 40 C. W. N, 413 : 

8 R. C. 287 : A. I. R. 1935 Cal. 684. 

■ Interrogatories served — ^Answers defa- 

matory of the presiding officer — No proceedings 
under Contempt of Courts Act should be taken 
■ — ^Remedy is under Penal Code. Zia-ul Hasan 
V. Aziz Ahmed. 36 Cr. L. J. 867 : 

156 I. C. 542 : 1935 A. L. J. 950 : 

8 R. A. 12 (1) ; 1935 A. W. R. 934 : 

A. I. R. 1935 All, 896. 

. — — It is a contempt of Court to prejudice 

or attempt to prejudice a litigant before it 
and to interfere with the course of justice. 
In the matter of : Amrita Bazar Patrika. 

19 Cr. L. J. 530 : 

45 I. C. 338 : 21 C. W. N. 1161 : 

26 C. L. J. 459 :.45 Cal. 169 : 

A. I. R. 1918 Cal. 988. 

■ ^It is wrong to say that there can be no 

contempt of Court except in respect of a case 
\yhich has been heard or is pending. In the 
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matter of, Tushar Kanti Ghosh, Editor, Amrita 
Bazar Patrika. 36 Cr. L. J. 1053 : 

156 I. C. 1055 : 61 C. L. J. 376 : 
39 C. W. N. 770 : 8 R. C. 53 : 
A. I. R. 1935 Cal. 419. 

Jurisdiction of Court to punish for 

contempt. 

The jurisdiction to punish for contempt of 
Court is inherent in the Calcutta High Court as 
a Court Record. But the Court always exer- 
cises its power of punishing a contempt with 
great forbearance and acts with scrupulous 
care. It deals with such questions in the 
interest of the public. In otlier words, the 
Court docs not interfere where the offence is of 
a slight or trifling nature and it only interferes 
where there is a real attempt to obs-truct the 
course of justice. A. H. Skonc v. V. N. Bason. 

26 Cr. L. J. 1205 : 
88 I. C. 725 ; 29 C. W. N. 766 ; 
41 C. L. J. 515 : A. I. R. 1925 Cal. 945. 

Jurisdiction of Single Judge of High 

Court to issue writ. 

A rule to show cause why a person should not 
be committed or otherwise dealt with for con- 
tempt of Court may be issued by any single 
.Judge or a number of Judges of a Court of 
Record. Emperor v. Murli Manohar Prasad.^ 

30 Cr. L. J. 741 : 
117 I. C. 180: 9P. L.T. 837 : 
8 Pat. 323 : I. R. 1929 Pat. 338 
A. I. R. 1929 Pat. 72. 

Jurisdiction, xvhen to be exercised. 

The jurisdiction which the Court has in respect 
of a contempt of Court should only be exercis- 
ed W’hen the case is beyond all reasonable 
doubt, and this should especially be the case 
when the proceedings are at the instance of 
the Court itself. In the matter of : Amrita 
Bazar Patrika. 19 Cr. L. J. 530 : 

45 I. C. 338 : 21 C. W. N. 1161 : 
26 C. L. J. 459 : 45 Cal. 169 : 
A. I. R. 1918 Cal. 988. 

Kinds of contempt — Object of punish- 
ment. 

Any act done or writing published calculated 
to bring a Court or a Judge of the Court into 
contempt, or to lower his authority, or calculat- 
ed to obstruct or interfere with the due course of 
justice, or the lawful process of the Courts, is a 
contempt of Court. But if reasonable argurner^ 
or any expostulation is offered against judic, ^ 
act as contrary to law or the public good, n I 
Court could or would treat that a contempt di 
Court. The jurisdiction to punish for contempt 
is a jurisdiction, to be exercised only when the 
case is clear and beyond reasonable doubt. The 
Judge of a superior Court is precluded by con- 
siderations of decency of taking proceed- 
ings for libel or slander before the ordinary 
tribunals which are subject to his owm 
jurisdiction, and he requires, therefore, in . the 
exercise of his office a special protection in 
order that his authority and dignity may be 
maintained. A Judge should neither fear nor 
resent public criticism, whether of his judgment 
in matters of law or his judgment in matters of 
I fact but it is his duty to protect the degnity of 
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hi*: ofTicc and to punish those wlio offer it 
affront. I’linislimcnt is inflicted for altachs of 
this clmractcr upon .Tnd"cs, not witii a vieu to 
protect either the Court or tlic individual 
.hidpes but vrith a view to protect the public, 
and especially those u-ho, cither voluntarily or 
by eompidsion, are subject to the jurisdiction of 
the Court, from the mischief they will incur. 
EmvcTOT V. Mmli Mtiiwfinr Praxml. 

30 Cr. L. J. 741 : 

117 L C. 180 : 9 P. L. T. 937 : 8 Pat. 323 : 

I. R. 1929 Pat. 338 : A. I. R. 1929 Pal. 72. 

— Laugungc icliich strihrs at the root nf all 

respect for the Court and its aulhorili/ amoiintv to 
contempt — Criticism of Judge or Court, hir.cfar 
justifiable. 

Any act done or writing published, calculated 
to brinp a Court or a .Iiulge of the Court into 
contempt or to lower his authority, or to 
obstruct or interfere with the due course of 
justice or the lawful process of the Court, is a 
contempt of Court. Rut if rcason.ablc arpimcnt 
or expostulation is offered against any judicial 
act .as contrary to law or the public good, it is 
not a contcnipt of Court. In re : Narsinha v. 
Kclkar, 8 Cr. L. J. 426 : 

4 M. L. J. 359 : 10 Bom. L. R. 1010. 

Liabililn of directors of eompany eamj- 

iug on nr.L'spaper. 

Per IVoadroffe, — Tlic question whether persons 
'in the position of dircetors of a company 
carrying on a newspaper are re.sponsiblc for 
contemptuous articles published in the paper 
must dcirend upon the facts of each ease. Per 
Moohrrjce. — It cannot be held as a matter of Law 
that the directors of a limited company which 
own.s a newsp.ajicr arc li.ablc to be cnTnimitlcd 
for contomjit of Court on account of a libel 
published in the paper. In (he matter of Amrita 
llnzar Paliiha. 19 Cr. L. J. 530 ; 

45 I. C. 338 ; 21 C. W. N. 1161 : 

26 C. L. J. 459 : 45 Cal. 169 : 

A. I. R. 1918 Cal. 169. 

Liabitity of Printer and Publisher. ' 

The printer .and fuiblishcr of a ncw.spapcr is 
liable for contcinjil even though he was not , 
aware of the .subject constituting such contempt. • 
In the matter of: Amrita Bazar PalriUa. ' 

19 Cr. L. J. 530 : ! 

45 I. C. 338 ; 21 C. ^V. N. 1161 ; ! 

26 C. L. J. 459 : 45 C-il. 169 : 

A. I. R. 1918 Cal. 988. • 

Liabititij of Printer — Extent of. I 

If n printer prints anything that is libellous, it ^ 
is no excuse to say that he had no knowledge of | 
the content-, of tlic paper and was entirely ■ 
ignorant of its being lilicllous. In the matter nf, 
'ii'iltiam Taalnr. 19 Cr. L. J. 402 : 

44 1. C. 930 : 26 C. L. J. 345 : 

A. I. R. 1918 Cnl. 713. 

Libel on parties to .suit not interfering 

vAth admini'tnilion ofjustiee — Heme dy of aggriev- 
ed party. 

.\ libel on the parties to a suit which does not 
amount to an interferenec with tlie course of, 
ndminislr.alion of justice is a matter in respect 
of which ftggrievcfi parly can have his remedies 
ebcuhere. Rut he cannot proceed in contempt 
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against the author of the libel. Demihai Cienji 
Tojnal v. Jto'.i'ji Tojpoi. 38 Cr. L. J. 942 ; 

170 I. C. 631 : 39 Bom- L. R. 471 : 

10 R. B. 108 : A. I. R. 1937 Bom. 305. 

Mere statement in (•■tier that rieir iahen by 

Cnlleetor had emhohlrv^-d opposite party to commit 
rvrong — Held, on facts, dhl not eonstitutc cc.ntempt. 

The owners nf I wo adjoining estates, ,1 and B 
between which a river ran had given an under- 
taking to the Govornmcnl tliat tlicy would not 
add to or alter the ernhankment.s without 
permission of Government. On a breach having 
occurred on the cmhankincnt of estate B, a new 
cmh.-inkmcnt was constructed in a .semi-circular 
fashion thus increasing the length. Thereupon 
the owner of the estate A complained to the 
.Magistrate about the breach of the undertaking. 
While this was pending, the manager of B 
estate wrote a letter to the Collector. On 
receiving a copy of this the manager of estate A 
wrote to tlie Collector referring to tlic hrcacli 
of Hie undertaking and slating that the 
Collector's view of the case had emboldened 
the people of estate B: Held, there was nothing 
in the nature of a criticism of a judicial decision 
‘ wliich would tend to bring the Court into 
contempt or diminisli its aulliority nnd hence it 
did not constitute contempt of Court. Emperor 
v. Girindro Mohan Missra. 38 Cr. L. 5. 412 : 

167 I. C. 646 : 18 P. L. T. 113 : 9 R. P. 413 : 

3 B. R. 305 : A. I. R. 1937 Pat. 124. 

M. L. A. issuing instructions to District 

Magistrate in respect of pending eriminal case. 

No member of the Legislative Assembly has 
, any right to interfere in the coiir.se of the 
administration of criminal justice. IVlicre 
liicrcforc a member of a Legislative .'\.s,scmbly 
taking advantage of his position issues instruc- 
tions to a District .Magistrate in respect of a 
I pending eriminal case, wliich can only he issued 
[ by the High Court, be is guilty of contempt of 
Court. Emperor v. Gajadhar Prasad. 

181 1. C. 558 : 1939 A. L. J. 99 : 11 R. A. 575 ; 

1939 A. W. R. 128 : A. I. R. 1939 AIL 247. 

Mature of Proceedings. 

An application in contempt of Court need not 
ncccs.sarily lie heard by the High Court on its 
Crown Side nnd tlic p.arty, if represented, need 
not necessarily appear tiiroiigh an .-Idvocalc 
instructed by an .Mtorncy. Superintendent and 
itemembranrer of Legal Affairs, Bengal v. 
Khagenden Math Das, 32 Cr. L. J. 352 : 

129 I. C. 366 : 34 C. W. N. 928 : 58 Cal. 458 : 

I. R. 1931 Cal. 174 : A. I. R. 1930 Cal. 759. 

Me-.cspaptr nrlielc — Apology. 

.Accused, being tlie Editor, Printer ami 
I’liblislicr of a ncw.spapcr, fuddiriied an article 
in his pajicr which wai a gross liliel on the 
.Tiidges of the High Court. .A few d.ay.-- after- 
ward-. he piihli'-hcd an apology. In a jiroeecding 
for contempt; I/eld, that the ajiolngy could not 
he .accepted, as, while it might he to .some 
extent a rep.ar.atioti, it i-iiuld not overtake nnd 
counteract the mischief already done by the 
original publication. In rr : MarmniUi'; 
PieWinll. 24 Cr. L. J. 313 : 

72 I. C. 73 : 25 Bom. L. R. 107. 
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Necessity of punishment — Inherent power 

of Court to punish — Whether restricted by Crimi- 
nal Procedure Code. 

The inherent power of the Court to punish for 
contempt of Court is a power which is essential 
in the interests of the administration of justice 
and that that power is not restricted in any 
degree by the provisions in the Cr. P. C., 
relating to proceedings which may be instituted 
with the sanction of the Government where the 
Courts or His Majesty’s Judges have been 
defamed. In the matter of : An Advocate of 
Allahabad. 

154 I. C. 955 : 1935 A. L. J. 125 : 7 R. A. 827 : 

4 A. W. R. 1155 : A. I. R. 1935 All. 1. 

Newspaper article aliributing to Judge 

lack of experience and sense of responsibility 
— Enquiry into circumstances under which judg- 
ment was given suggested — Allegations held 
amounted to contempt. 

In approaching an article with a view to at- 
tempiing to ascertain what it means, the only 
rule is to ascertain and to place upon that 
article reasonable interpretation. A newspaper 
article while criticising the judgment delivered 
by a Judge of the Lahore High Court attribu- 
ted to the Judge deplorable lack of experience 
and of a sense of responsibility and a remark- 
able want of competence and it went on to 
state that an inquiry should be made into the 
circumstances under which that extraordinary 
judgment was written because there was a 
bona fide apprehension that there must have 
been an extraordinary cause for its patent 
aberration which it was a public duty to 
expose: Held, that the allegations contained 
in the article amounted to clear contempt of 
Court. Semble. — It does not amount to con- 
tempt of Court to call upon a Judge to resign 
his seat on the Bench. In the matter of: Muslim 
Outlook, Lahore. 28 Cr. L. J. 727 : 

103 I. C. 775 : 8 A. I. Cr. R. 408 : 

9 Lah. L. J. 455 : 

A. I. R. 1927 Lah. 610. 

-Newspaper articles — Journalistic pri- 
vilege — Imputation of discharge. 

In determining whether an article published 
in a newspaper constitutes a contempt of Court, 
the point to be considered is the natural and 
probable effect of the article, and not only 
the avowed intention of the Editor. Where 
the article, as a whole, would leave on the 
mind of an ordinary reader the clear impress- 
ion that injustice had been deliberately done 
in the trial of a case, the publication of such 
an article would constitute a contempt of Court. 
Judges and Courts are alike open to criticism, 
and if reasonable argument or expostulation 
is offered against any judicial act as contrary 
to law or the public good, no Court could or 
would treat that as contempt of Court. But 
it is to be remembered that in this matter, the 
liberty of the press is no greater and no less 
than the liberty of every subject-.; It is a 
jurisdiction, however, to be exercised only when 
the case is clear and beyond reasonable doubt. 
The freedom of the journalist is an ordinary 
part of the freedom of the subject, and to 
whatever lengths the subject in general may 
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go, so also may the journalist, but apart from 
Statute Law his privilege is no other and no 
higher. No privilege attaches to his position. 
A journalist may say that a Judge is wrong or 
ignorant of law but if he accuses a Judge of 
dishonesty or corruption, transgresses the 
limit. In re : Marmaduke Pickthall. 

24 Cr. L. J. 289 : 

72 I. C. 17 : 25 Bom. L.-R. 15 : 

A. I. R. 1923 Bom. 8. 

^Newspaper article publishing “ 

when a comparatively undeserving lawyer is 
raised to the Bench which is a fairly frequent 
occurrence in our judicial history, it is gener- 
lly claimed, etc.” — ^Article held amounted to 
contempt — ^Fact that large population resorting 
to Court is illiterate is of no importance in 
considering question of contempt. In the 
matter of : An Advocate of Allahabad. 

154 I. C. 955 ; 

1935 A. L. J. 125 : 4 A. W. R. 1155 : 

7 R. A. 827 : A. I. R. 1935 All. 1. 

Nexvspaper Article — Rules of con- 
struction. 

In proceedings for contempt of Court, it is for 
the Court issuing the writ of contempt as a 
matter of law to construe words and phrases 
which have no technical significance and to 
decide what is their meaning and what is the 
effect which they are calculated to produce. 
Emperor v. Murli Manohar Prasad. 

30 Cr. L. J. 741 : 
117 I. C. 180 : 9 P. L. T. 837 : 8 Pat. 323 : 
I. R. 1929 Pat. 338 : A. I. R. 1929 Pat. 72. 

Newspaper article — What has to be seen. 

Per Sanderson, C. J. and Mukerjee, J . — In 
deciding whether an article published in a 
newspaper is or is not a contempt, the question 
is not whether the article in fact obstructed or 
interfered with the due course of justice but 
whether it is “ calculated” to do this. In the 
matter of: Amritu Bazar Patrika. 

19 Cr. L. J. 530 : 
45 I. C. 338 : 21 C. W. N. 1161 : 

26 C. L. J. 459 : 45 Cal. 169 : 

A. I. R. 1918 Cal. 988. 

Newspapers, charging Mufussil Court 

with partiality pending proceedings—Remark, 
whether amounts to contempt of High Court — 
Bombay High Court, jurisdiction of, to deal with 
contempts of inferior Courts. 

Every contempt of an inferior Court will not 
necessarily constitute a contempt of the High 
Court. All such cases must be considered on 
their own facts. A newspaper in commenting 
upon a criminal trial pending against certain 
volunteers of a Temperance Committee in a 

Mufftissil Court said : “ there is a thick 

rumour that on the day on which the volun- 
teers were arrested, the trying Magistrate ran 
up the stairs of the Collector’s office and called 
on Mr. Painter and that some whisper took 
place between them. Again, Police Sahibs sit 
in chairs on the Magistrate’s dais and wink 
at each other.” The paper further alleged that 
when the Pleader for the accused observed 
that it was right that co-witnesses should be 
examined on the same day or else there was 
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fear of the Police lolun'n" them, the Court 
mljourncd the hearing one hour earlier than the 
hour of closing of tlie Court prescribed by law. 
The Local Government moved the High Court 
to t.ake proceedings against the Editor for 
contempt. An objection ns to jurisdiction was 
raised: Held, (t) that the remarks constituted 
a contempt of the Court, (2) that the High 
Court had jurisdiction to deal with the matter 
for the remarks amounted to its own contempt. 
I’er Mnclcod, C, J. (Shah J., contra). — Tlie 
L High Court of Iloinbay has the same powers of 
■punishing for contempt as the Court of the 
King’.s Bench by virtue of the Common Law of 
England. Emperor v. Balhrishua Gabiiid Kul- 
Icarni. 23 Cr. L. J. 177 : 

65 I. C. 75 : 24 Bom. L. R. 16 : 

46 Bom. 59 : A. I. R. 1921 Bom. 52 . 

Hae.ipapcr comments on pending pro- 
ceedings — Ignorance of pendency of proceedings 
no esrotse — Summary procedure, when to be re- 
sorted to. 

It is a contempt to publish an article in a 
newspaper commenting on the proceedings in a 
pending criminal prosecution or civil action. 
But the summary jurisdiction to punish for 
contempt of tliis nature ouglit on I j’ to be ex- 
ercised when it is probable that the public-ation 
will substantially interfere with the due admi- 
nistration of justice. It is not enough that there 
■ should be a technical [contempt of Court ; 
The fact that the accused was not aware of 
the pendency of jirocccdings in a Court when 
he wrote tlie article is not a valid defence. 
Any act done or Avriting published, which is 
calculated to bring a Court or a Judge into 
contempt or to lower his authority, or to inter- 
fere with the due course of justice or the lawful 
procc.ss of the Court, is a contempt of Court. 
Government Advocate, Burma v. Sai;a Scin. 

31 Cr. L. J. 367 : 

122 I. C. 282 : 7 Rang, 814 : 

A. I. R. 1930 : Rang. 124. 

ISacspapcr — Principles of cotistruction 

to see if contempt is committed. 

Per Mookerjee, ,7 . — Tlie offending articles must 
be read as they stand and the Avords should be 
* giA'cn their natural meaning by a fair intcrprcla- 
lion of the language used and by a considertion 
of the general tone of the AA-riling. Disclaimer 
on the part of the publisher ns to intentional 
disrespect to the Court is not a suflicicnt defence 
Avhen the purjiosc and meaning of the Avriting 
is obviously of a contrary import. No doubt 
if the language is fairly capable of an innocent 
intcrprclation, the Court Avill not rend into it ' 
a sinister import. In the matter of : Amrita 
Bazar Patriha. 19 Cr. L. J. 530 : i 

45 I. C. 338 : 21 C. W. N. 1161 : ! 

26C.L.J. 459 : 45 Cal. 169 : | 
A. I. R. 1918 Oil. 988. i 

—No litigant is entitled to have any say 

in the selection of the .Judges who are to con- ! 
stitulc any Bench. In the matter of : Mr. Sham 
ImI. ' 33 Cr. L. J. 675 : 

138 I. C. 87S : 33 P. L. R. 785 ; 

I. R. 1932 Lnh. 543 : A. I. R. 1932 Lah. 502. 


finding of Magistrate, held amounted to contempt 
of Court — Tendering of apology by accused, if 
sufficient for securing immunity from punishment. 

Object of proceedings for contempt is not the 
protecting of either the Court or individual 
Judges from a repetition of the offence of 
contempt but the protecting of tlic public, and 
especially those Avho cither A'oluntarily or by 
compulsion arc subject to its jurisdiction, from 
the mischief they Avill incur if the authority of 
the tribunal be undermined or impaired. (117 
I. C. 180 (1) and 89 I. C. 833 (4), relied on.) 
An article in a ncAvspaper containing comments 
on the finding of the Magistrate in an in(p:csl 
under S. 170, Cr, P. C., into the death of 
a person AA-hich are tantamount to imputations 
of deliberate perA'ersity, incapability and 
partiality to the Police are calculated to bring 
into contempt, the Magistrate, in his capacity 
as such, and the editor and the publisher of tlie 
ncAA’sp.apcr are liable. The mere fact that an 
apology has been tendered by the accused is 
not a sufTieient reason for securing immunity 
from punishment. (89 I. C. 833 (4), relied on.) 
Advocate-General, Burma v. Mating Chit Mating. 

41 Cr. L. J. 445. 
, 187 I. C. 308 : 12 R. Rang. 330 : 

A. I. R. 1940 Rang. 70. 

Object of proceedings tvlicthcr to vindicate 

honour of Court. 

The object of proceedings in contempt is not 
so much to A'indicatc the dignity of the Court 
or the person of the Judge, as to ensure that 
every litigant in a Court of Justice has a fair 
and unprejudiced hearing at the trial on tlie 
merits of his case. Demibai Gengji Sojpal A'. 
Bozoji Sojpal. 38 Cr. L. J. 249 ; 

170 I. C. 631 ; 39 Bom. L. R. 471 : 
10 R. B. 108 : A. I. R. 1937 Bom. 305 ; 

Object of 2 ntnishmcnt. 

The object Avhich a Court has in atcaa’ in 
punishing for contempt of Court, is the pro- 
tection of the public from the cA’il Avhich AA’ill 
result if their faith in the authority and justice 
of Tribunals of the land Avere impaired. /« re : 
Sati/abodha Bamchandra. 23 Cr. L. J, 644 : 

69 I. C. 8 : 24 Bom. L. R. 928. 

Offender residing outside Presidency. 

The Madras High Court, ns a Court of Record, 
has jurisdiction in all matters of contempt of 
Court arising in the Madras Presidenej', eA’cn 
though the offenders happen to reside outside 
the I’residcncA’. Bajah \. tfithcrington. 

35 Cr. L. J. 962 : 
149 I. C. 238 : 66 M. L. J. 650 : 
39 L. W. 680 : 1934 M. W. N. 607 : 
6 R. M. 613 : 57 Mad. 831 : 
A. I. R. 1934 Mad. 423. 

On information complainant genuinely 

obtaining zcarrant against certain person on cer- 
tain address hut .such person found to be wrong — 
Vusaccessful use of that icarrant to influence that 
person — Complainant again obtaining another 
rearrant on right person — Held no contempt of 
Court. 


Object of proceedings for contempt — ' .-V person genuinely, on the information given 

Article in nc.vsp.ipcr can’aining comments on ' by another, obtained a Avarrant against a person 
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who lived at address given by the informant 
but had subsequently found out that that was 
a wrong person. Then an idea occurred to him 
to attempt to use this warrant as a lever for 
influencing that person. Having failed to do 
so, he then went to the Court and applied for 
a warrant against the riglit person, without 
stating that the previous warrant had been 
obtained against a wrong person : Held, that 
this was not a case of contempt of Court though 
it was possible that there might be some other 
oTfence committed such as criminal intimida- 
tion. Abdul Hamid Mohammad Din v. Iqbal 
Hussain Mohd. Hussain. 40 Cr. L. J. 571 ; 

181 I. C. 861 : 41 P. L. Pv. 130 : ll R: L. 893 : 

A. I. R. 1939 Lah. 143. 

One cannot escape cither contempt or 

libel merely by reljung upon .a rumour. In the 
matter of Amrita Bazar Patrika. 

19 Cr. L. J. 530 : 

45 I. C. 338 : 21 C. W. N. 1161 : 

26 C. L. J. 459 : 45 Cal. 169 : 

A. I. R. 1918 Cal. 988. 

Order of High Court slaying proceedings — 

Telegram by Vakil informing Magistrate of 
stay order — Order not communicated officially— 
Magistrate, refusal of, to adjourn case — Bona fides. 

An order of the High Court cannot be defied 
with impunity by a party or an officer who 
having knowledge of it chooses to disregard it. 
Notice of an order can be given otherwise than 
by an official communication of it. Where the 
liberty of subject is involved and the Court is 
dealing with the conduct of a responsible officer 
such as a lilagistrate of same standing, it shall 
give the benefit of every, doubt to the respondent, 
and when no inferences are possible, shall 
accept that which is consistent with the bona 
fides uprightness of the Magistrate. The High 
Court having made an order staying further 
proceedings in a criminal case pending before 
a Sub-Divisional Magistrate, the Vakil for the 
accused sent a telegram to the Magistrate in- 
forming him of the order. A formal petition was 
also filed supported by an affidavit of a person 
who was instructing the Vakil for the accused 
and who was present when the stay order was 
made by the High Court. This ^application was 
rejected and judgment was delivered the same 
afternoon. The accused applied to the High 
Court asking that the Magistrate be committed 
to prison for contempt of the High Court’s 
orders : Held, (1) that the Magistrate was 
bound to obey the High Court’s order ; (2) 
that as the Magistrate had not refused to 
adjourn the cases knowing or having reason to 
believe that the High Court had stayed pro- 
ceedings, he could not be said to be guilty of 
contempt. Ponnuswami Aiyar v. Ganpathy 
Iyer. . 25 Cr. L. J. 753 : 

81 1. C. 241 : 18 L. W. 809 : 

45 M. L. J. 742 : 33 M. L. T. 130 : 

1923 M. W. N. 919 : 

A. I. R. 1924 Mad. 393. 

Order of Court restraining parly from 

proceeding with certain proceedings in other 
Province — Party, if can disobey on advice — Juris- j 
diction — Prohibitory order of one High Court — | 
Breach committed in jurisdiction of other High 
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Court — Former High Court, if has jurisdiction to 
commit person for contempt. 

Wliere a party to a suit is served with a prohi- 
bitory order restraining him from proceeding 
with certain proceedings in other Province with 
respect to the subject-matter of the suit, the 
party prohibited is not justified in disobeying 
tine order merely because he is advised or thinks 
that the order is wrong in law. Where such 
person commits breach of the order in tiie 
jurisdiction of such other High Court, the 
former High Court has jurisdiction to commit 
such person for contempt. All India Sugar 
Mills, Lid. V, Sunder Singh. 39 Cr. L. J. 654 : 

175 I. C. 872 : 11 R. C. 7 ; 
i A. I. R. 1937 Cal. 601. 

Penal Code {Act XLV of 1860), S. 288— 

Criminal Procedure Code {Act V of 1898), Ss. 480 
to 484. 

A coarse expression used bj’ a litigant but ad- 
dressed to the Court can scarcely be treated as 
an intentionpal insult to the Court or an inter- 
rupption of its proceedings, under S. 228, 
I. P. C., even if the expression was 
actuall 3 ' overheard bj’^ the presiding officer. 
Litigants are bound to conduct themselves in 
an orderly manner, but too much notice should 
not be taken of a sudden lapse, during a 
moment of excitement, into language which is 
unfortunately too common among the lower 
class of rustics and is not meant to be taken 
se^iousl 3 ^ Where a litigant is detained and 
adopts a submissive attitude when brouglit 
before the Court later after tlie e-xcitement has 
worn off, a due admonition or a petty fine at 
the most is sufficient for preservation of order. 
Jit Singh V. Emperor. 13 Cr. L. J. 567 : 

23 P. W. R. 1912 Cr. : 15 I. C. 923. 

Pending trial — Comments by paper 

likely to prejudice fair trial. 

It amounts to a contempt of Court to make 
comments on a pending case, when the com- 
ments can in the least be taken to have effect 
of prejudicing the fair trial of an accused per- 
son. In re : Claridge. 13 Cr. L. J. 461 : 

15 I. C. 93 : 14 Bom. L. R. 231. 

Person addressing threatening notice to 

Counsel demanding withdrawal of certain allega- 
tions of fact made in written statement of his cilent 
held guilty of contempt of Court. 

Tire law of contempt covers the whole field of 
litigation itself. Various persons have their 
respective contributions to make in the proper 
fulfilment of the task. They are necessarily 
the Judges or the Magistrates, the parties to the 
proceeding, or their agents or Pleaders or Ad- 
vocates, the witnesses and the ministerial or 
menial staff of the Court. All these persons 
! can well be described as the limbs of the judi- 
cial proceeding. Anything that tends to curtrail 
or impair the freedom of the limbs of the 
judicial proceeding must, of necessity, result in 
hampering the due administration of law and in 
interfering with the course of justice. It must, 
therefore, be held to constitute contempt of 
Court. A person addressed a notice to a 
Counsel demanding that certain allegations in 
the written statemant of his client shn aid be 
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withdrawn unconditionally and an apolof^’ 
tendered on pain of legal proceedings being ■ 
taken against him. Another letter was sent | 
by him or some one interested in him to the | 
client complaining against the Counsel : Held, ! 
that the addressing of the notice and the letter j 
to the Counsel was calculated to interfere with I 
and to obstruct or divert the course of justice, j 
The sender was, therefore, clearly guilty of 
coiitcmpl of Court. (Ilclmarc v. Smith (l), In i 
re : Johnson (2), Smith v. Lnheman (;}) and j 
l.j0 I. C. 103 (4-), relied on.) The Telhara Cotton I 
Ginninp Co., Ltd. v. Kashinnth Gangadhar 1 
Namjoshi. 41 Cr. L. J. 209 : | 

189 I. C. 58 : 1939 N. L. J. 461 : 1 
I. L. R. 1940 Nag. 69 : 13 R. N. 43 : 

A. I. R. 1940 Nag. 110. 

Printer, like the Editor is equally 

liable for contempt. He eannot escape li.abi- 
lity because he has verj' imperfeet knowledge 
of English, though he publishes English daily. 
Ttishar Kania Ghosh, Editor, Amr'la Bazar Pai- 
rika. (F. B.) 36 Cr. L. J. 1053 : 

156 I. C. 1055 : 39 C. W. N. 770 : 

61 C. L. J. 376 : 8 R. C. 53 : l 
A. I. R. 1935 Cal. 419. | 

Proceedings for contempt arc not j 

brought to vindicate the character of any 
particular .ludgc or .ludgcs hut to protect the 
administration of justice. 

154 I. C. 955 : 1935 A. L. T. 125 : 1 
7 R. A. 827 : 4 A. W. R. 1155 : I 
A. I. R. 1935 All. 1, ; 
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capacity, that impression will soon be convey- 
ed to the scetinn of the populace which is ill'i- 
tcratc. Jn the matter of : An Advocate of AUah- 
nbad. 154 I. C. 955 : 

1935 A. L. J. 125 : 7 R. A. 827 : 
4 A. \V. R. 1155 : A. I. R. 1935 All. 1. 

Process for eomtcmjd — When to be 

issued. 

The j)roce.ss of contemi)t of Court for scanda- 
lizing the Court, a process in which the Court 
is in cITccl both Prosecutor and .Tudge and 
in which respondent is deprived of the ordi- 
nary methods of trial, is one which should 
he sparingly used. The process should be used 
in this country only where attacks arc made 
on the personal character of a .Judge, or 
where base or improper motives in the decision 
of a ease arc attributed to a .Judge. Govern- 
ment Pleader, Bombay v. Tulsidas Subhnnrao 
Jadhav. 39 Cr. L. J. 440 : 

174 I. C. 492 : 40 Bom. L. R. 75 : 
I. L. R. 1938 Bom. 179 : 10 Radg. 457 : 

A. I. R. 1938 Bom. 197. 

Publication of doeument forming part of 

record of ease, before hearing. 

All proceedings in eases pending before a 
Court of .Justice must not be published until 
the _ c.asc comes on for hearing before the 
Court, hi re : Kalidas J. Jhaveri. 

21 Cr. L. J. 782 ; 
58 I. C. 462 : 22 Bom. L. R. 31 : 
44 Bom. 443 : A. I. R. 1921 Bom. 322. 


Proceedings in contempt — Purpose of. 

Per IVoodroffc, J . — In contempt cases, the Court 
docs not seek to vindicate any personal in- 
terest of the Judges hut the general adminis- 
tration of justice, which is a ])id)lic concern. 
Proceedings for contempt by .scandalising the 
Court arc not obsolete. In the matter of : 
Amrita Bazar Patrika. 19 Cr. L. J. 530 : 

45 I. C. 338 : 21 C. W. N. 1161 : 
26 C. L. J. 459 ; 45 Cal. 169 : 
A. I, R. 1918 Cal. 988. 


—Proceedings for contempt — Object of — 
on facts, tiezvspapcr article amounted to 
large population resorting 
consi- 


Held, 

contempt — Pact that 
to Court is illiterate, Khelhcr important in 
dcring question of contempt. 


Publication of letters in nnespaper — Jlcs- 

ponsibility of printer. 

If the printer of a newspaper publishes a letter 
with the name of an author attached to it, 
he mu.st bear the responsibility if ho is unable, 
when required, to prove that it was published 
with the aiithority of the person by whom it 
purports to have been .signed. IVhcn letters 
amounting to contempt of Court are jniblishcd 
in a ncw.spapcr, the Court has its election to 
punish both the author and publisher of the 
newspaper or either of them. Jn the matter of : 
William Taylor. 19 Cr. L. J. 402 ; 

44 I. C. 930 : 26 C. L. J. 345 : 

A. I. R. 1918 Cal. 713. 
Publication of matter in relation to pend- 


Proceedings for contempt arc not brought to 
vindic..atc the character of any particular 
Judge or Judges who have been assailed, but 
to protect the administration of ju.sticc. The 
question of scn.sitivcnc.ss docs not arise. The j 
only question which the Court has to decide is | 
whether the published article lowers or tends 
to lower the dignity and prestige of the High ' 
Court : Held, that the passage in the article i 
in the newspaper clearly constituted a con- 
tempt of Court of which the High Court in ' 
the interests of the administration of justice i 
was bound to take cognizance : Held, also 
that the fact that a large jjroportion of the 
{population who resort to the Court for the 
decision of their disputes arc illiterate is of 
little importance in considering this matter. 
Once the impression gains ground that the 
High Court is. to a certain extent. comjKiscd 
of lawyers who arc dclkienl in character or 


ing ease. 

To charge a .Judge with prc.sumputou.s tyranny 
in a matter pending before him or to publisli 
anything re.spccting that matter, whilst it is 
under con.sidcration, with a view to indu'’c 
the .Judge to alter his rour.se, is a gnive con- 
tempt of Court. In the matter of : iri7/m;a 
Taylor. 19 Cr. L. J. 402 : 

44 I. C. 930 : 26 C. L. J. 345 : 

A. I. R. 1918 Cal. 713. 

Publication of pamphlet during pendtuaj 

of proceedings, ichen amounts to contanpt of 
Court. 

A pamphlet published during jK-ndcru-y of 
proceedings is contempt of Court, if (1) it 
assumes the truth of certain facts which arc 
connected directly or indirectly with the 
matters under consideration and awaiting de- 
cision in the npjical itself, (2) the document 
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contains reflections of the gravest possible 
nature upon the conduct and the character of 
certain of the persons in the appeal, and (fl) the 
pamphlet purports to predict that the appel- 
lants -will be or arc likely to be STiccessful in 
the appeal and adds the comment in effect that 
if they arc succc.ssful, law and justice will be 
defeated. Bibhahaii Devi v. Kumar Bamcndra 
Narauan Boy. 41 Cr. L. J. 148 : 

185 I. C. 286 : 43 C. W. N. 333 : 

I. L. R. 1939 (1) Cal. 399 : 12 R. C. 354 : 

A. I. R. 1939 Cal. 672. 

PnhUcation of plaint rcjlccling severely 

on defendanVs conduct — Whether amounts to con- 
tempt. 

The publication of a plaint may amount to 
contempt where it amounts to puhlic.ation of 
a document reflecting scverly on the conduct 
of the defendant. Bennett Coleman <0 Co., Lid. 
V. G. S. Monga. 38 Cr. L. J. 73 : 

165 I. C. 813 : 9 R. L. 305 : 

38 P. L. R. 1166 : I. L. R. 1937 Lah. 31 : 

A. I. R. 1936 Lah. 917. 

Publication scandalising Court. 

To scandalise the Court is a contempt and 
hence any publication which scandalises the 
Court and lowers its prestige, is clcarlj' a con- 
tempt, even though there is no record that 
similar publications have been held bj' the 
Courts in tlic past to constitute contempt. In 
the matter of : An Advocate of Allahabad. 

4 A. W. R. 1155 : 
1935 A. L. J. 125 : 7 R. A. 827 : 
154 I. C. 955 : A. I. R. 1935 All. 1. 

Publications, xohen constitute contempts — 

Three kinds of offences — Publishing injurious 
misrepresentations of parly to action — Fact that 
trial Judge would not be affected by article has 
no bearing on matter — Belief of publisher while 
publishing article — Held, article constituted gross 
contempt of Court. 

All publications which offend against the dig- 
nity of the Court, or arc calculated to prejudice 
the course of justice, will constitute contempts. 
Offences of this nature arc of three kinds — name- 
ly, those which (1) scandalise the Court; or (2) 
abuse the parties concerned in causes there ; or 
(3) prejudice mankind against persons before 
the cause is heard. To publish injurious mis- 
representations directed against a party to the 
action, especially when they are holding up 
that party to hatred or contempt, is liable to 
affect the course of justice, because it may, in 
the case of a plaintiff, cause him to discontinue 
the action from fear of public dislike, or it 
may cause the defendant to come to a com- 
promise which he otherwise would not come 
to, for a like reason. The fact that the trial 
Judge would not be affected by the article 
has no bearing on the matter. Whatever might 
have been the belief of the publisher at the 
time he published these articles, that belief 
will not protect him from the consequences if 
his publication has been of such a nature as to 
disturb the free course of justice. Where, 
therefore, while a suit was pending, an artielc 
was published which stated the defendant’s case 
and inferred it to be true ; made accusations 
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against the plaintiffs as having ruined the de- 
fendants and of having concocted false criminal 
cases against them and further accusations of 
plaintiff using his influence maliciously and end- 
ed in an appeal for assistance for the defend- 
ants : Held, article constituted gross comtempt 
of Court. Raja Vclugoti Sarvagna Kumara Kri- 
shna Yttchendra Bahadur Varu of Venkatagiri 
v. N. V, Rama Naidu. 39 Cr. L. J. 328 : 

173 I. C. 455 : 1937 M. W. N. 1193 : 

10 R. M. 589 : I. L. R. 1938 Mad. 545 : 

1938 2 M. L. J. 81 : 48 L. W. 444 (2) : 

A. I. R. 1938 Mad. 248. 

Publication of will as paid advertise- 
ment in a newsiiaper, when a suit in which 
its genuiness is in dispute, amounts to con- 
tempt of Court. Guru Charan Prasad v. Vishnu 
Parradar. 33 Cr. L. J. 259 (2) : 

136 I. C. 282 : 53 All. 712 : 1931 A. L. J. 647 : 

I. R. 1932 All. 170 : A. I. R. 1931 All. 420. 

• Publishing and commenting on docti- 

ment forming part of the. record of a pending case 
— High Court, pmocr and duty of, to protect 
inferior Courts. 

It is not permissible to publish comments 
on or extracts from any pending proceedings 
in a Court unless the leave of the Court is 
first obtained. It is a contempt to publish 
any part of the record of a case while pro- 
ceedings arc pending. The High Court has 
power to protect Courts of inferior jurisdic- 
tion, and in proper cases, it should extend 
its protection to Courts in the Mofussil. A 
District .Judge wrote a letter to the Registrar 
of the High Court for determination of the 
question whether certain conduct of some of 
the legal practitioners practising in the Dis- 
trict Judge’s Court, was consistent ^vith their 
duties as Advocates and Pleaders. The 
respondents, who were the Editor and 
Publisher of a ncwsp.apcr, printed the letter 
together with their own comments while the 
proceedings were pending before the High 
Court : Held, that the respondents were guilty 
of contempt. /« re : IMohandas Karamchand 
Gandhi. 51 Cr. L. J. 835 : 

58 I. C. 915 : 22 Bom. L. R. 368 : 

A. I. R. 1920 Bom. 175. 

P u n ishm cn t — Apology — Pracli ce. 

The power of committing a citizen or a 
journalist to jail or of inflicting a fine on 
him for contempt of Court, or punishing him 
in any other way, such as making him pay 
costs, should be exercised with theXgreatest 
caution. Contempt matters are matters not 
between parties but arc matters between the 
respondents and the Court, and the Court can 
accept an apologj’^ which it considers suflici- 
cnt. In re ; Claridge. 13 Cr. L. J. 461 : 

15 I. C. 93 : 14 Bom. L. R. 231. 

^Punishment by summarj''Pprocedure 

— Object of, stated — ^Essence of contempt in- 
dicated. Tn the mailer of : Tushar Kanti Ghosh, 
Editor Amrita Bazar Palrika. 36 Cr. L. J. 1053 . 

156 I. C. 1055 : 39 C. W. N. 770 : 

61 C. L. J. 376 : 8 R. C. 53 : 

A. I. R. 1935 Cal. 419. 
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PitTpo'sc of prncrrdinp.'; for rontanpt. 

It is imperative tlial tlie jmiifial indepen- ; 
donee of tlic presiding ofTieer.s of the Courts . 
below be maintained with a stron" band. 
It is fiirtlier imperative in tlie interest of , 
the administnition of justiee tliat llie 
pnirlic must be made to feel that tlie Courts arc 
not amenable to political or c.\ecutivc 
inflticnec. Emperor v. Jr.pnmath Vrar.ad 
Sicadhiu. 39 Cr. L. J. 677 : , 

176 I. C. 110 : 1938 A. L. J. 430 : 11 R. A. 46 : 
-N I. L. R. 1938 All. 546 : 1938 A. W. R. 275 : ! 

A. I. R. 1938 All. 358. | 

Ecasoiiablc comment — Purpose of | 

punishment for contempt. 

If reasonable argument or expostulation | 
is offered against any judicial act as con- , 
trary to law or the public good, no Court | 
could or would treat that as contempt of ; 
Court. But to say of a Judge of the High | 
Court that he liad decided a ease not I 
according to the dictates of justice but in order I 
to please and carry favour with others, or j 
to say that the door of the High Court j 
had been closed against a certain community, 
is a very grave and serious contempt of 
the Court. Underlying principle of punish- 
ment for contemi)t is not to protect cither 
the Court ns a whole or the individual 
Judges of the Court from a repetition of 
v-^*ih'cm, but to protect tlie public, and especially 
( those who either voluntarily or by compul- 
sion arc subject to its jurisdiction, from the 
mischief they will incur if the authority of 
tlie Tribunal were undermined or impaired. 
Attacks upon Judges excite in the minds of 
the people dissatisfaction with all judicial 
determinations, and whenever men’s allegiance 
to the laws is fundamcntly shaken, it is the 
most fatal and dangerous obstruction of 
justice, calling out for a more rapid and 
immediate redress than any other obstruction ; 
not for the sake of the Judges ns private 
individuals, but because they arc the channels 
by which the King’s justice is conveyed to 
the people. In the matter of : Habib. 

26Cr. L.J. 1409: 

89 I. C. 833 : 6 Lah. 528 : 

A. I. R. 1926 Lah. 1. 

Ecccivcr — Obstruction of liccciver in dis- 
charge of duty — Costs against person obstructing. 

The right of a stranger in possession of 
jiropcrty to continue in possession is not 
nfrcctcd by an order of a Court appointing , 
a Receiver, but the fact of his possession ■ 
does not give him the privilege to interfere | 
vith the lleccivcr directed to t.ake possession i 
of the property. His proper cour.se is to 
apply to the Court to redress his grievance. ' 
llic Court will not permit the Receiver | 
appointcil by its authority to be interfered 
with or dispo-.scscd of the property, by any 
one, even though the order njijKiinting hiiii 
m.ay be perfectly erroneous. A pep-on, who 
is guilty of a contc.mpt of this nature 
may be made to pay the costs as tho«e of 
a bearing and not of a motion. Hoy Cber.rdhury 
V. .Vc-.’ini Prohash Sen. 15 Cr. L, J. 65'; 

23 1. C. 417 : 18 C. W. N. 289 : 
A. I. R. 1914 Cal, 550. 


CONTEMPT 

Jief.cctinn on charnclrr of .Magistrate, 

if contempt. 

Any remarks reflecting on tlie character or 
impartiality of a ."ilagi.stratc in the course 
of a trial must ncee.ssarily be contempt. 
Emperor v. natkrishva Govind Kulharni. 

23 Cr. L.J. 177 : 
65 I. C. 75 : 24 Bom. L. R. 16 : 
46 Bom. 59 : A. I. R. 1921 Bom. 52. 

Eepelition of objectionable epithet. 

The rcjjetitinn by a paper of an offensive 
epithet against an accused person under 
trial is quite ns objectionable as the original 
assertion of that epithet. In re : Claridge. 

13 Cr. L. J. 461 : 
15 1. C. 93 : 14 Bom. L. R. 231. 

Scandalisiitg Court, -.chat is. 

Any act done or writing published, caleu- 
latcd to bring a Court or a .ludgc of the 
Court into contempt or to lower its authority, 
is a contempt of Court falling under the 
categorv’ “ scandalising a Court or a .Judge.” 
J)i the matter of : Habib. 26 Cr. L. J. 1409 ; 

89 I. C. 833 ; 6 Lah. 528 ; 
A. I. R. 1926 Lah. 1. 

Scandalous article affecting certain clas.s 

of eases. 

I A .scandalous article to the effect that in a 
j certain class of cases the Courts arc not 
giving independent and impartial dccision.s 
; but are merely registering the wishes of the 
executive amounts to an interference with the 
1 due course of administration of justice. 
' In re ; Satyabodha liamchandra. 

23 Cr. L. J. 644 : 
69 I. C. 8 : 24 Bom. L. R. 928. 

Sentence — Person committing contempt 

endmeed xcith excitable tcrnpcT — If justification 
for xnitigation. 

Where a person committing the contempt of 
Court is endowed with a somewhat excitable 
temper, this fact constitutes a justification 
for mitigation of maximum sentence. Emperor 
I V. Jagannalh Prasad Sxcadhin. 

I 39 Cr. L. J. 677 : 

, 176 I. C. 110 : 1938 A. L.J. 430 : 

I 11 R. A. 46 : 1938 A. W. R. 275 : 

! I. L. R. 1938 AH. 548 : A. I. R. 1938 All. 358. 

i —Sentence — Sentence of custody in jail 

for indefinite period — Legality of. 

There is no limitation imi>osed on the High 
Courts in the matter of punishment. Con- 
sequently, the Higli Court is competent to 
pass an " order committing a piT'-on to custody 
in jail until he apologises to the Higli Court 
and pays into Court the moneys received by 
him in'tlelianec of the orders of the Court. 
In the matter o' : Harhishen Lai. (S, B.) 

38 Cr. L. J. SS3 : 
170 I. C. 375 : 1. L. R. 1937 Lah. 69 : 
39 P. L. R. 733 : 10 R. L. 103 (2) : 

A. I. R. 1937 Lah. 497. 

Speech shoieing contcini't for all Courts 

of Ju'ticr and not any partintlar Cejurt — It 
should not be dealt xcith by process for contanpt. 

AYhere the siiccch contains matter v.hieh 
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shows that the speaker entertains in the 
popular sense of the word, a general expres- 
sion of opinion, hostile to the utility of Courts 
of Justice not likely to affect the public, 
it is not such a contempt of Court as should 
be dealt with by the process for contempt. 
Government Pleader, Bombay v. Tulsidas 
Subhanrao Jadhav. 39 Cr. L. J. 440 : 

174 I. C. 492 : 40 Bom. L. R. 75 : 
I. L. R. 1938 Bom. 179 : 10 R. B. 457 : 

A. I. R. 1938 Bom. 197. 

■ Speeches made in order to influence 

decision of pending criminal case and induce 
complainant to loithdraxo complaint. 

It is a contempt of Court to make a speech 
tending to influence the result of a pending 
trial, whether civil or criminal, or to deliver 
a speech at a meeting. It is contempt of 
Court to address public meetings, to influ- 
ence the decision of the Criminal Court and 
prevent witnesses from giving evidence and 
to bring pressure on the complainant to with- 
draw his complaint. {The Queen v. Thomas 
Castro relied on). [The accused were con- 
victed but discharged as they tendered an 
unqualified apology and gave an assurance 
for the future. But they were made to pay 
costs incurred by the applicant.] Itadha 
Krishna v. Baja Ram. 41 Cr. L. J. 584 : 

188 I. C. 408 : 1940 O. L. R. 355 : 
1940 O. W. N. 491 : 12 R. O. 431. 

Summary proceedings — Jurisdiction of 

Lahore High Court. 

The Lahore High Court has jurisdiction to 
proceed summarily in cases of contempt of its 
authority, Jn the matter of : Muslim Outlook, 
Lahore. 28 Cr. L. J. 727 : 

103 I. C. 775 : 8 A. I. Cr. R. 408 : 
9 Lah. L. J. 455 : A. I. R. 1927 Lah. 610. 

Summary process of contempt — Techni- 
cal contempt of Court not enough — Substantial 
interference with administration of justice neces- 
sary. 

In order to justify recourse to the summary 
process of contempt, it is not enough that there 
should be a technical contempt of Court ; it 
must be shown that it was probable that the 
publication would substantially interfere with 
the due administration of justice. Governor 
of Bengal v. Mali Lai. (S. B.) 14 Cr. L. J. 321 : 

20 I. C. 81 : 17 C. W. N. 1253. 

— — The inherent power of the Court to 

punish for contempt of Court is not restricted 
in any degree by the provisions in the Cr. P. C. 
In the matter of : An Advocate of Allahabad, 

4 A. W. R. 1155 : 
154 I. C. 955 ; 1935 A. L. J. 125 : 
7 R. A. 827 : A. I. R. 1935 All. 1. 

^The parties charged with contempt 

cannot be called upon to answer to anything 
which is not set out specifically in the grounds 
used before the Court at the time w'hen the 
Rule was issued. Amulya Chandra v. Satis 
Chandra. 33 Cr. L. J. 369 (2) ; 

136 I. C. 901 : 35 C. W .N. 1267 ; 
I. R. 1932 Cal. 253 : A. I. R. 1932 Gal. 255. 

— ^The right to punish by summary pro- 

cedure contempts of Court by scandalising the 
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Court still exists. In the matter of ; Tushar 
Kanti Ghosh, Editor, Amrita Bazar Patrika. 

36 Cr. L. J. 1053 : 
156 I. C. 1055 : 39 C. W. N. 770 ; 
61 C. L. J. 376 : 8 R. C. 53 : 
A. I. R. 1935 Cal. 419. 

There is inherent right to take such 

prodeedings in the Calcutta High Court by 
virtue of its position as a Superior Court of 
Record. In the matter of : Tushar Kanti Ghosh. 
(F. B.) 36 Cr. L. J. 1053 : 

156 I. C. 1055 : 39 C. W. N. 770 : 
31 C. L. J. 376 : 8 R. C. 53 : 
A. I. R. 1935 Cal. 419. 

^To scandalise the Court is a contempt, 

and licncc any publication which scandliscs the 
Court and lowers its prestige, is clearly a con- 
tempt. In the matter of : An Advocate of Allah- 
abad. 4 A, W. R. 1155 : 

154 I. C. 955 : 1935 A. L. J. 125 : 
7 R. A. 827 : A. I. R. 1935 All. 1. 

To suggest to Court to take certain course 

in case xvhich is sub judice, xvhen amounts to 
contempt. 

Reference made to pending cases or the 
publication of items of news which are con- 
nected with pending cases arc not contempt. 
The intention and the bona fide nature of action 
have an important bearing on the question 
whether the Court should take action on the 
petition, but good intention is not the deciding 
factor. To comment on a case .which is sub 
judice or to suggest that the Court should take 
a certain course in rc.spcct of a matter before it, 
undoubtedly constitutes contempt and honesty 
of motive cannot remove it from tliis category. 
The criterion is not whether the Court w'ill be 
influenced, but whether the action complained 
of is calculated to prejudice the course of jus- 
tice. Similarly, to comment on a case which .is 
about to come before the Court with knowledge 
of the fact is just as much a contempt as a 
comment on a case actually launched. P. S. 
Tuljaram Bao v. Sir James Taylor, Governer of 
Reserve Bank of India. (F. B.) 40 Cr. L. J. 533 : 

181 1. C. 451 : 49 L. W. 29 : 
1939 M. W. N. 113 : 11 R. M. 813 ; 

I. L, R. 1939 Mad. 466 : 

1939 2 M. L. J 843 : 
A. I. R. 1939 Mad. 257. 

Unfounded defamation of judge. 

Judges arc subject to be criticised but they 
must be protected from unfounded defamation. 
In the matter of : William Taylor. 

19 Cr. L. J. 402 ; 
44 I. C. 930 ; 26 C. L. J. 345 : 
A. I. R. 1918 Cal. 713. 

Writing article to newspaper relating to 

pending case. 

Writing an artiele in a newspaper rclatin g to 
a pending case which is likely to prejudice tlie 
course of justice amounts to contempt of Court. 
In the matter o^i An Advocate. 

29 Cr. L. J. 801 : 
111 r. C. 305 : A. I. R. 1928 All. 673. 

^When a contempt is committed in the 

face of a court, it is that court which is the pro- 



4(59 


ALL INDIA CRIMINAL DIGEST (1904—1940^ 


470 


CONTEMPT OF COURTS ACT (Xn OF 1926) 

per Tribunal lo decide the wliolc rnatlcr. In 
the matter of : Mr. Sham Lai. 33 Cr. L. J. 675 : 

138 I. C. 878 : 33 P. L. R. 785 : 

I. R. 1932 Lah. 543 : 
A. I. R. 1932 Lah. 502. 

IVritcr hetievinr; all that hr .stated to be 

true — If amounts to enntrmpt. 

Tlicrc can be no juslificaliori of contempt of 
Court even assumin': that tlic writer of an 
election manifesto believed all he stated therein 
lo be true. If anythinj: in the manifesto 
amounts lo contempt of Court, he is not per- 
mitted to lead evidence to establish the truth 
of his alle^tations. In the matter of : Ham Mohan 
Lai Asancala. 36 Cr. L. J. 620 : 

155 I. C. 33 : 1935 A. L. J. 46 : 
7 R. A. 858 : A. I. R. 1935 AH. 38. 

Writing and publishing article liheltj to 

prejudire pending case — Accused held guiltu of 
contempt but teas discharged under S. 3, Proviso 1, 
Contempt of CauUs .4ct (XII of 1926). 

The special privilege of the press is a time- 
worn fallacy, and the sooner the misconception 
that the press is not account-ahlc to the law is 
removed the better it will be. No editor has a 
right to assume the role of investigator or try 
to prejudice the Court against any person. This 
amounts to a contempt of Court ; Held, that the 
article grossly offended against the law of con- 
tempt of Court. (The accused was, however, 
discharged on his tendering unqualified apology, 
under first Proviso to S. (Contempt of Courts 
Act.) The District Magistrate, Khcri v. M. 
Hamid .-Hi Gardish. 41 Cr. L. J. 169 : 

185 r. C. 342 : 1939 O. W. N. 1132 : 
1939 O. L. R. 734 : 15 Luck. 268 : 
12 R. O. 242 : A. I. R. 1940 Oudh 137. 

CONTEMPT OF COURT. 

See (i) Contempt. 

(iiy Criminal trial. 

(ill) Penal Code, Ss. 172 to 100. 

CONTEMPT OF COURTS ACT (XII 
of 1926) 

See also Contempt. 

—Comment in nr.cspapcr on past life and 

antecedent character of accused — Contempt of 
Court — Punishment — Poicer to condone trivial 
offences. 

Matter published in a newspaper relating lo 
the past life of an accused or to his antecedent 
character, particularly if it suggests an offence 
similar lo that with' which he is charged, is 
contempt of Court. But contempt of C:ourt is 
not a matter of mere form or technicality, but 
of .substance and the Court may not interfere, 
if it is not .satisfied that such comments were 
c.alculated to prejudice the fair trial. [Having 
regard to all the circumstances of the case, the 
lligh Court refused to issue notice to show 
c-.iusc, but wanicd the accused.] S, A. Diinge 
v. S’. T. Sheppard. 32 Cr. L. J. 78 : 

128 I. C. 14 : 1930 A. L. J. 665 : 
I. R. 1931 All. 14 : L. R. 11 All. 115 Cr : 

A.I. R. 1930 All. 483. 

—Contempt under Penal Code — Whether 

can be punished under contempt of Courts AeL. 


CONTEMPT OF COURTS ACT (XII OF 1926) 

IVhcn the act which has constituted the con- 
tem])t of Court also constitutes an offence under 
' the Indian Penal Code; it may be punished 
under the Contempt of Courts Act. Kaidashia 
! V. Emperor. 34 Cr. L. J. 770 : 

144 I. C. 351 : 1933 Pat. 142 : 12 Pat. 1 : 

14 P. L, T. 605 : A. I. R. 1933 Pat. 231. 

A. I. R. 1933 Pat. 142. 

S. 2 — Chief Court has jurisdictioti in res- 
pect of contempt of Courts subordinate to it — 
Chief Court has position akin to that of Court of 
King's Ilcnch — It has inherent power to protect 
Subordinate Courts and prevent interference with 
course of justice — Such power is not negatived 
< by S. 2 — Act merely defines and limits such 
• powers. 

The Contempt of Courts Act is an Act which 
■ creates no fresh powers at all, but seeks to de- 
fine and limit them. In the first place, sub-el. 

' (1) of S. 2, docs not define the powers of the 
High Courts in respect of contempts of them- 
selves at all but merely speaks vaguely of the 
' jurisdiction, powers and authority which the 
I High Courts already have and exercise in res- 
pect of such contempts. In the second place, 
sub-s. (2), which relates to Chief Court, con- 
tains a patent inconsistency. The Contempt 
of Courts Act far from being an exhaustive 
enactment, indeed contains provisions consistent 
with the view that it does not negative the 
powers and authority of the Chief Court to 
' deal with contempts of inferior Courts, and 
c.annot, therefore, be said that it would be •con- 
; trary to the canons of construction for summarj' 
' powers to bo exercised in the name of inherent 
powers in disregard of the machinery contem- 
plated by the Act. The Chief Court is by 
virtue of Ss. 8 and 9 of the Oudh Courts Act, 
and Ss. 210 and 220 of the Government of 
India Act, 1935, the High Court of Oudh and 
the one and only Court of record, and by virtue 
j of its position, it is a superior Court of record 
with a position akin to that of the Court of 
King’s Bench, and has an inlicrcnt power and 
I authority to protect its Subordinate Courts and 
i to prevent interference with tlie course of 
I justice in any way which may be nccessarj-. 

I Its powers in that rc.spcct are defined and limi't- 
ed by the Contempt of Courts Act of 1920. 
j That .Act is silent ns lo the power of the Chief 
! Court to deal with contempt of Courts sub- 
j ordinate to it but such a power cannot be nega- 
j lived by .silence and is lo be inferred from the 
j wording of sub-el. (2) of .S. 2. The Chief Court 
has, therefore, jurisidiclinn in respect of con- 
tempt of Courts subordinate to it. Mohammad 
i Yusuf V. Imtia: Ahmad Khan. (F. B.) 

' 40 Cr. L. J. 421 : 

180 I. C. 745 : 1939 O. W. N. 296 : 

1939 O. L. R. 194 : HR. O. 248 : 

. 14 Luck. 492 ; A. I. R. 1939 Oudh 131. 

; S. 2 — Sub-Divisional Magistrate hold- 

ing enquiry under .S'. 170, Criminal Procedure 
Code (.let I' of 189S), is Court .Subordinate to 
High Court. 

The Sub-Uivi'-ional Magislnitc when holding 
an enquiry under .S. 170, Cr. I’. C.. is nel- 
; ing ns n Court subordinate to the High Court 
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CONTEMPT OF COURTS ACT (XII OF 1926) 

for the purposes of the Contempt of Courts 
Act. Anvocale-General v. Maung Chit Mating. ■ 

41 Cr. L. J. 470 : 
187 I. C. 573 : 1940 Rang. 188 : 
12 R. Rang 337 : A. I. R. 1940 Rang. 68. 

S. 2 (1). 

Attempt to interfere v'ith Receiver’s 
possession constitutes contempt of Court. 
Dharindhar Singh Boy v. Satish Chandra Giri. 

33 Cr. L. J. 945 : 
140 I. C. 140 : 36 C. W. N. 645 : 

I. R. 1932 Cal. 690 : 
A. I. R. 1932 Cal. 705. 

S. 2 (1) — Contempt of Court of Com- 
missioners under Bengal Civil Law Amendment 
Act. 

A Court of Commissioners appointed under 
the Bengal Criminal Law Amendment Act 
is a Court subordinate to the Higli Court 
within the meaning of S. 2 (1), and the 
High Court is, therefore, competent to punisli 
persons who are guilty of contempt of such 
court. Tushar Kanli v. Governor of Bengal. 

34 Cr. L. J. 662 : 
143 I. C. 790 : 37 C. W. N. 276 : 60 Cal. 603 : 

I. R. 1933 Cal. 485 : 
A. I. R. 1933 Cal. 118. 

S. 2 (1). 

In oases of contempt of a Mofussil Court 
which has no jurisdiction in the matter, 
application must be made to the High Court 
by the party aggreived. The High Court may, 
however, treat a petition ;made to the 
lower Court as a petition to itself. Amulya 
Chandra Bhaduri v. Satish Chandra Giri. 

33 Cr. L.J. 444: 
137 I. C. 238 : 35 C. W. N. 1265 : 

I. R. 1932 Cal. 281: 
A. I. R. 1932 Cal. 254. 

^S.2 (1). 

Obstruction of Court’s Ofheers — Personal 
service of order appointing officer is not 
necessary. Dharindra Singh Roy v. Satish 
Chandra Giri. 33 Cr. L. J. 945 : 

140 I. C. 140 : 36 C. W. N. 645 : 

I. R. 1932 Cal. 690 : 
A. I. R. 1932 Cal. 705. 
-S. 2 (1) — Petition of Governor — Affi- 
davit signed by Assistant Secretary — Effect. 
Where the petition under the contempt of 
Courts Act is made by the Governor-in-Council 
but the Affidavit appended to it is signed 
by an Assistant Secretary, the latter must 
be presumed to be acting within the scope 
of the authority conferred upon him until 
the contrary is shown. Tushar Kanti v. 
Governor of Bengal. 

34 Cr. L. J. 662 : 143 I. C. 790 : 
37 C. W. N. 276 : 1. R. 1933 Cal. 485 : 
60 Cal. 603 : A. I. R. 1933 Cal. 118. 

S. 2 (3) — Meaning of — Punishment for 

contempt. 

The contempt must be punishable as a 
contempt under the Penal Code, and not 
only because it otherwise is an offence. 
Bennet Coleman db Co., L‘d. v. G. S. Monga. 

38 Cr. L. J. 73 : 
165 I. C. 813 ; 9 R. L. 305 : 38 P. L. R. 1166 : 

I. L. R. 1937 Lah. 31 : 
A. I. R. 1936 Lah. 917 : 


CONTRACT 

Ss. 2 (3), 3 — Acts of contempt also 

constituting offence of defamation — High Court, 
if has still jurisdiction to take proceedings 
under Act. 

Clause (3) of S. 2 is applicable only to cases 
in which the offence referred to in that clause 
is Tunishable under the Penal Code, as 
contempt. The offence of defamation is made 
punishable by the Penal Code, not as an 
offence of contempt of Court but as an 
offence of defamation. If, therefore, the acts 
alleged to constitute contempt also constitute 
an offence of defamation punishable under the 
Penal Code, the jurisdiction of the High 
Court to take proceedings under the contempt 
of Courts Act, is not barred. Emperor v. 
Jagannath Prasad Swadhin. 

39 Cr. L.J. 677: 

170 I. C. 110: 1938 A. L. J. 430 : 

11 R. A. 46 : I. L. R. 1938 All. 548 : 

1938 A. W. R. 275 : 

A. I. R. 1938 All. 358. 


S. 3. 


Advocate threatening Judge that suit for 
damages will be filed if execution be not 
stayed, commits contempt and can be con- 
victed under S. 3. In the matter of : Mr. A. P. 
Varma. 35 Cr. L. J. 433 : 

147 I. C. 330 : 1934 A. L. J. 145 : 

6 R. A. 524 : : 3 A. W. R. 384 : 

A. I. R. 1934 All. 317. 

S. 3— Comments on pending proceedings 

— Contempt of Court — Youth and inexperience, 
whether grounds for excuse — Liability of Printer. 

The publication of comments on a case which 
is pending trial, amounts to a contempt of 
Court, if the comments are such as are likelygto 
prejudice the administration of justice in the 
case. The plea of ignorance and inexperience 
is not in itself a ground for passing over a 
contempt of Court. The Printer of an article 
cannot get rid of his responsibility for the 
matter printed by him by informing the Pub- 
lisher beforehand that he would not accept 
any responsibility for such matter.' Emperor v. 
Maung Tin Saio. 29 Cr. L. J. 595 : 

109 I. C. 675 : 6 Rang. 39 : 

I. L. T. 40 Rang. 37 : 10 A. I. Cr. Rang. 266 : 

A. I. R. 1928 Rang. 115. 


CONTEMPT OF HIGH COURT. 

See Contempt. 


CONTEMPT OF LAWFUL AUTHO- 
RITY. 


See Penal Code, S. 185. 
CONTINUING OFFENCE. 
See Penal Code, S. 363. 

CONTRACT. 


-Breach of own Contract. 


No one, by his own default, can be allowed to 
efeat his own contract. In the matter of 
'ondiictor Alfred. 36 Cr. L. J. 737 

155 I. C. 444 (b; : 7 R. L. 717 
A. I. R. 1934 Lah. 845. 
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CONTRACT ACT (iX OF 1872) 

Contract to cut trees tvhelher agrecincnl 

relating to nwi'nblc properly. 

A conlnicl for cutting of trees to be converted 
into clmreonl is an ngrecnicnt relating to mov- 
able projwrty. Hlandicrsha Ardeshir Devier- 
icala V. Ismail Ibrahim Patel. 

37 Cr. L. J. 577 : 
162 I. C. 310 : 38 Boni. L. R. 168 : 
60 Bom. 706 : 8 R. B. 412 : 
A. I. R. 1936 Bom. 167. 

^CONTRACT ACT (IX OF 1872). 

S. 16. 

Sec Workmen's Breach of Contract Act, 

.S. 2. 

S. 17 — Fraud — Silence. 

It is doubtful ■\vlietbcr the definition of 
' fraud ’ in S. 17 is intended to apply to the 
word ‘ fraud ’ in S. 178 — Essentials pointed 
out — Merc silence is not fraud unless there is 
a duty to speak, or unless it is equivalent to 
spcach. Chartered Bank of India, Australia and 
China v. Imperial Bank of India. 

149 I. C. 903 : 60 Cal. 262 : 1 
6 R. C. 652 : A. I. R. 1933 Cal. 366. 

S. 23. I 

Sec Bombay Prevention of Gambling j 
.Act, 1887. ! 

S. 23 —Bribe, if can be recovered. I 

Monev paid as bribe is not legally recoverable. 
U San U’in v. U Ilia. 32 Cr. L. J. 934 : 

132 I. C. 553 : I. R. 1931 Rang. 185 : 

A. I. R. 1931 Rang. 83. 

Ss. 23, 65 — Criterion tchich makes 

Court to assist or not to assist parly in recovering 
monaj paid under unlaivful agreement. ' 

S. Go includes and apiilics to contracts void 
ab tnitio. The criterion, which causes the 
Court to say that it wilt or will not assist the 
parties to recover the money paid under an 
unlawful agreement, is not ivlietlicr they have 
had a loais penitentiac before carrying out the 
purposes of tlic fraud, but whether it would 
be contrary to morality and public policy to 
give the parties assistance in a Court of Jj3w, 
where .the puriiosc of the fraud lias actually 
been u holly or jiartially successfully carried 
out. S. done Bin v. A. Xannel. 

164 I. C. 522 : 9 R. Rang. 107 : 
14 Rang. 597 ; A. I. R. 1936 Rang. 358. 

S. 30. 

Sec Penal Code, 18C0, S. 405. 

S. 45 — Promissory note — Co-promises — 

One of than, rehelher ecu bring suit an it zeithout 
joining the other. 

AVhcrc a promissory note is executed 
in favour of two brothers forming a joint 
Hindu family, the one, who is not the i 
karta of the family is not entitled to bring n ■ 
suit on the basis of the note without joining i 
the other. .Mun.thi Sahu v. Bhiipal Mahton. 

37 Cr. E.J. 848 : 
163 I. C.405: 2 B. R. 595 {!) : ■ 
9 R. P. 6 (1) : 17 P. L. T. 879 : 
A. I. R. 1936 Pat. 274. 


CONTRACT ACT (IX OF 1872) 

; S. 78. 

I Sec Penal Code, 1800, S. 400. 

! S. 108. 

I Sec Cr. P. C., Ss. 517 and 514, 

j Ss. 114, 160 — Company depositing as 

! security in respect of tcarehousc — Government pro- 
] missory note — Position of Government — Beturn 
I of note — Interest of third party in note, effect of. 

i Where Government accepts a Government 
I promissory note deposited by a company with 
the Exoi.se authorities as a security in respect 
of a private warehouse, the Government be- 
comes under S. 114, the bailee and must return 
the note to the bailor without demand after the 
termination of the license, even if some third 
person has interest - in the note. N. Ezekiel v. 
The Province of Bengal. 41 Cr. L. J. 134 : 

185 I. C. 214 : I. L. R. 1939 (2) Cal. 52 : 
12 R. C. 350 : A. I. R. 1939 Cal. 746. 

S. 171 — Factor, meaning of— Factor's 

lien. 

The word “ factor ’’ in India ns in England 
means an agent entrusted with the possession 
of goods for the purpose of selling them for his 
principal. A factor is entitled under S. 171 
j of the Contract Act to retain ns security for a 
! general balance of account, any goods bailed 
to him, Parakh v. Emperor. 27 Cr. L. J. 328 : 

92 I. C. 744 : 3 O. W. N. 160 : 
1 Luck. 133 : A. I. R. 1926 Oudh 202. 

S. 178 — Applicability. 

The question whether a case falls within 
S. 178, depends on the circumstances of each 
case. Sharaj Din v. Gokal Chand. 

32 Cr. L. J. 960 : 
132 I. C. 835 : 12 Lah. 304 : 
32 P. L. R. 724 : I. R. 1931 Lah. 675 : 

A. I. R. 1931 Lah. 526. 

S. 178. 

Broker is a mercantile agent — He can make 
valid pledge if pledgee acts in good faith and 
had not at time of pledge notice that pledger 
had no authority to pledge. Mating Aung Myc 
V. Emperor, 35 Cr. L. J. 1375 : 

151 1. C. 413; 7R. Rang. 72: 
A. I. R. 1934 Rang. 198. 

S. 178 — Object of S, 17S — Pledgee taking 

goods from person of zehom he knozes nothing — 
Pledge turning out to be offence and pledger agent 
—Property, if can be retained by pledgee. 

S. 178, Contract Act, protects those persons 
who in good faith deal with persons whom they 
know to be mercantile agcnt.s but of the details 
of who.se agency they arc not and c.nnnot be 
i expected to be aware. It is relied upon only 
! in cases where the pledgee is asvarc that the 
'• pledger is a mercantile agent with power to 
pledge. If he takes goods from a person of 
whom lie knows nolhiiig whatsoever, and if it 
turns out that the i>crson's pledging of tlic 
goods with ))im was a criminal olfenee, then 
be can have no claim to retain the property. 
Ah Cheung v. .-ih H’ain. 39 Cr. L. J. 784 : 

176 I. C. 703 ; 11 R, Rang. 76 : 
A. I. R. 1938 Rang. 243. 
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contract act (IX OF 1872) 
S. 178. 

Pledgee keeping goods in trust for plaintiff — 
Pledge to defendant — Defendant anting bona 
fide and without knowledge of trust — Pledgee 
becoming insolvent — Plaintiff’s suit for 
recovery of goods is not maintainable as pro- 
perty in goods vested in Oflicial Assignee : 
Held, there was no intention to deceive. Char- 
tered Bank of India, Australia and China v. 
Imperial Bank of India. 149 I. C. 903 : 

60 Cal. 262 ; 6 R. C. 652 
A. 1. R. 1933 Cal. 366 

S. 178. 

Pledger pledging ornaments of which he has 
acquired possession in rightful manner, but 
later on misappropriating them — Pledgee acting 
in good faith is entitled to possession of orna- 
ments in dispute. Sharaf Din v. Gokal Chand. 

32 Cr. L. J. 960 : 
132 I. C. 835 .- 12 Lah. 304 : 
32 P. L. R. 724 : I. R. 1931 Lah. 675 : 

A. I. R. 1931 Lah. 526. 

S. 178 — “ Possession ”, meaning of. 

The word ‘ possession ’ in S. 178 means juri- 
dical possession. Sharaf Din v. Gokal Chand. 

32 Cr. L. J. 960 : 
132 1. C. 835 : 12 Lah. 304 : 
32 P. L. R. 724 : I. R. 1931 Lah. 675 ; 

A. I. R. 1931 Lah. 526. 

S. 178 proviso — Paxonec — Bighl to goods 

obtained fraudulently. 

M. obtained the loan of a pair of diamond 
jiagals promising to return them the same 
day. He did not return them, having pawned 
them to C. M was convicted of criminal breach 
of trust and C was directed to return the 
diamond nagals to the owner. C applied in 
revision contending that the nagals had not 
been obtained by offence or fraud : Held, that 
the proviso to S. 178 did not apply and the 
order of the Magistrate was justifiable. Pala- 
niappa Chelty v. Po Sai/e. 12 Cr. L. I. 88 : 

8 I. C. 1204 : 6 Bur. L. T. 111. 

S. 178-A. 

Ornaments given for use misappropriated — 
Pledge of ornaments by accused — Conviction 
— Pledgee, if not entitled to retain them — 
Delay by owner in bringing proceedings is not 
material. P. A. P. L. Chetiyar Firm v. Ma 
Mau. 36 Cr. L. J. 1106 : 

157 I. C. 184 : 8 R. Rang. 84 : 
A. I. R. 1935 Rang. 205. 

Ss. 182, 178 — PersoJi employed to sell 

unredeemed goods from pawn shop — Whether 
“agent” of employer. 

A person employed to sell unredeemed articles 
from a pawn shop on behalf of his employer 
is an agent within the meaning of S. 182, 
Contract Act, although he is a servant or a 
shop assistant. Ah Cheung v. Ah Wain. 

39 Cr. L. J. 784 : 
176 I. C. 703 : 11 R. Rang. 76 : 
A. I. R. 1938 Rang. 243. 

S. 187 — Person in possession of goods for 

sale, whether can pledge goods. 

The possession required in S. 178 of the 


CO-PROMISEES 

Contract Act is juridical possession of the 
goods and not mere custody of them. A 
person who is given possession of goods by 
the owner in order that he might sell them 
for and on behalf of the latter, has such 
possession of the goods as is contemplated 
in S. 178 of the Contract Act, and a pledge 
made by him of the goods in favour of a 
person who acts in good faith is valid. Em- ■ 
peror V. Nga Po Chit. 24 Cr. L. J. 858 : 

74 1. C. 1050 : 1 Rang. 199 : 

2 Bur. L. J. 241 ; A. I. R. 1923 Rang. 227.^_ 

S. 231. 

Contract ■with undisclosed principal — Breach 
by reason of default of an agent of undisclosed 
principal — Proper section for principal to pro- 
ceed under is S. 231 and not S. 211 — He can get 
decree against other contracting party and not 
against agent. Emperor v. D., A Pleader. 

59 Cr. L .J. 419 : 
152 I. C. 43 : 7 R. C. 221 . 

A. I. R. 1934 Cal. 794. 

CONTRADICTORY STATEMENTS. 

See Penal Code, S. 193. 

CONVERSATION. 

See Penal Code, S. 405. 

CONVICTION. 

Sec (i) Cattle Trespass Act, S. 22. 

\ii) Confession — ^Basis of conviction. 
{Hi) Cr. P. C., S. 243. 

{iv) Criminal Trial. 

CO-OPERATIVE SOCIETIES ACT (H OF 
1912 ). 

S. 43 (1) — Rules framed under by Punjab 

Government — R. 26 (e) — Scope of — Liquidator 
summoning person whether has power to ask for 
security from such person or impose sentence of 
imprisonment or fine for ^failure to furnish 
security. 

Rule 26 (c), of rules framed under S. 43 (1), Co- 
operative Societies Act, restricts i^the powers 
given by S. 32, Civil Procedure Code, to those 
given in the sub-rule. Hence in whatever 
capacity a person may liave been summoned, the 
Liquidator has no power either to ask for 
security or to impose a sentence of imprisonment 
or fine for his failure to furnish security. In re 
Hakim TFasnn. 40 Cr. L. J. 791 : 

183 I. C. 414 : I. L. R. 1939 Lah. 192 : 

41 P. L. R. 503 : 12 R. L. 114 : 

A. I. R. 1939 Lah. 357. 

S. 52 — V. P. Co-operative Societies 

{Amendment) Act {III of 1919), S. 2 — U. P. Land 
Revenue Act {III of 1901), S. 148 — Liquidation of 
Society — Heir of deceased member, liability of, to 
be arrested. 

A Liquidator of a Co-operative Society can 
arrest the heir of a deceased member of the 
Society for an arrear due from his deceased 
father. Gulab v. Emperor. 29 Cr. L. J. 244 
107 1. C. 243 : L. R. 8. A. 173 Cr. : 

26 A. L. J. 95 : 9 A. I. Cr. R. 16 : 

A. I. R. 1928 All. 128. 

CO-PROMISEES. 

See Contract Act. S. 45. 
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COPYRIGHT. 


In the ca<;c of a procerution for alleged I 

infrinpctncnl of copyriglil of a book published 
before ini4, the question to be considered is, ! 
therefore, not whether tiic eoi)yri 2 ht under Act i 
of 18t7 was .stibsislinf' at llic time of infringe- ‘ 
incut, but whether it was subsistinq when Act 
111 of 1014 came into force. Emperor v. Shco- ' 
charnn JmI. 32 Cr. L. T. S14 

131 1. C. 865 : 1931 A. L. J. 304 
L. n. 12 A. 54 Cr. : I. R. 1931 All. 433 
A. I. R. 1931 All. 35 3. 

APOPYRIGHT ACT (XX OF 1847) 


CORONERS’ ACT (IV OF 1871) 
— S. 7 (b). 


r 


S. 14. 

Sec Cr. P. C., S. 409 — .\equitta!. 

Ss. 14, IS—Copi/righl Act {111 of 1914), 

S.T- — Omiasion to register under S. 14 of Act of 
1S4T, xcheihrr debars prosecution for infringement 
of copijright under Act 111 of 1014. 

Failure to pay tlic registration charges under 
Ss. 14 and 18 of the Copyright Act XX of 1847, 
does not dcjirivc a person of the copyright 
altogether. It is only the right to sue under 
the Act that is prohibited if the registration 
fee has not been paid. Omission does not also 
bar the institution of proceedings under the 
later Copyright Act of 1014. Venkatrao v 
Padmanabha Itaju. • 28 Cr. L. J. 957 

105 I. C. 669 : 53 M. L. J. 529 ; 26 L. W. 489 
1927 M. W. N. 772 : 39 M. L. J. 328 
51 Mad. 180 : A. I. R. 1927 Mad. 981. 


-S. 7, (III OF 1914) 


14. 


Order not showing under wlial clause of S. 7 
prosecution started — ^'frial. held not fair. 

liehnri La! v. liampiril Lot. 36 Cr. L. J. 30 . 
152 I. C. 248 : 16 P, L. T. 13S : 7 R. P. 158 ; 

A. I. R. 1934 Pat. 522. 

S. 10. 


So far as the order under S. 10 (1) is concern- 
ed. there is a special appeal provided by cl. (2). 
liiliori La! v. llampirit Earn. 36 Cr. L. J. 30 : 
152 I. C. 248 : 16 P. L. T. 138 : 7 R. P. 158 ; 

A. 1. R. 1934 P.at. 522. 

S. 24. 


See Copyright .Act, XX of 1817, S. 

g_ 7^ 

Sec Cr. P. C., S. 00. 

S. 7 — Pietiircs representing common stock ! 

ideas— Infringement of copyright — Tests — 'Copy,’ \ 
tneaning of. i 

Vherc a picture is a copy of substantial i 
portions of another copyright picture, it will ■ 
amount to an infringement of copj’right even , 
if the pictures represent common stock ideas. ( 
A copy is tliat wliich comes so near the ! 
original as to suggest the original to the mind I 
of the spectator. Mahendra CImndra Eath , 
Chose V. Emperor. 30 Cr. L. J. 16 : . 

112 I. C. 781 : 33 C. W. N. 172 : . 
I. R. 1929 Cal. 43 : A. I. R. 1928 Cal. 359. | 

S. 7 (a)— Copyright — Translation by i 

author, right in— Copyright .let {XX of ISli). j 

l.’n cr the old Copyright .Act “copyright” did ! 
I not include the c.vehisivc right of'translation i 
hut the author of a book who made a tninsla- [ 
tionofil was entitled to a copyright in it ns \ 
if it were an original work. Jlira Lai v. | 
Sarasicati, 16 Cr. L. J. 656 : I 

301. C. 480 : 13 A. L. J. 636 : ; 
A. I. R. 1915 All. 331. 1 

S. 7 (a). i 

The offence described in S. 7 {a) is complete 
. as' .soon as the book is j)rinted. It docs not > 
depend for its completion ujion the ensuing of ’ 
any consequence, such ns is. contcmjilnted by 
.S. 170, Cr. P. C. Kali Dass y. Karam ('hand. 

18 Cr. L. J. 353 : ■ 
38 I. C. 737 : 28 P. R. 1916 Cr : » 
A. I. R. 1917 Lah. 335. , 


In prosecution for infringement of copjTight if 
the complainant produces the hook and cercifi- 
ente of registration of co])yright, burden of proof 
that there was no subsisting copyright at time 
of infringement is on defence. Emperor v. 
Shcocharan Lai. 32 Cr. L. J. 814 : 

131 1. C. 865 ; 1931 A. L. J. 304 ; 
L. R. 12 A. 54 Cr : I. R. 1931 All. 433 : 

A. I. R. 1931 All. 353. 

CORONERS’ ACT (IV OF 1871). 

Ss. 8, 19, 20 — Coroner’s inquiry, state- 
ments made in admissibility of, in subsequent 
trial — Evidence .del (1 of 1S72), Ss. 144, 155 — 
Previous statement, te/icn admissible. 

A statement made by a witness in an inquiry 
before a Coroner is admissible in evidence at a 
.subsequent trial of the accused, and under 
Ss. 144 and 155 of the Evidence Act, it is not 
nccc.s.sary in order to make tlic previous 
.statement of the witness in the inquiry admis- 
, sible for the purpose of impugning his credit, 

I that the aecuscd^should h.ave had an opportun- 
: ity to examine him. Emperor v. Itaghoo 
I Ganpat. 27 Cr. L. J. 1061 : 

97 I. C. 37 : 28 Bom. L. R. 775 : 

A. I. R. 1926 Bom. 404. 


-Ss. 19, 20 — Statement by accused on 


oath — A dmissibi lily. 

A statement made by an accused person on 
oath before a Coroner cannot he admitted ns 
evidence against him at the trial in re.spccl of 
a charge arising out of the incident which 
formed the subject-matter of the inquiry by 
the Coroner. Nor can such a statement he 
admitted ns a confession. Emperor v. Knzi 
Datvood. 27 Cr. L. J 433 : 

93 I. C. 225 : 28 Bom. L. R. 79 : 

50 Bom. 56 : A. I. R. 1926 Bom. 144. 

-Ss. 19, 20 — Statement made by aceused 


person before Coroner, ichrther admissible at 
trial. 

TIic whole sjiirit of the Coroners’ .\ct is that 
all persons ne(|uaintcd with the cinaunstances 
and cau.se of the death of a deceased j)crson, 
excepting persons imjilicated in a crime in 
rcsj>c< t of such death, shall be examim <! as 
witnesses on oath by the Coroner, and that any 
j>crson who is .suspected of being .so implir.ited. 
.shall not be examined. If by an inadvcrlanec 
any such jierson is put on oath and exanrned, 
such a .statement, irnmerliatcly^il is found that 
the person is in the {wsition of the ar-eusfd, 
should be struck of record or if he wjshe.s to 
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give evidence it should be taken after due 
warning. It would be wrong of a Coroner to 
examine an accused person on oath on the 
ground that he did npt know that the person 
was the accused person and thereafter use that 
evidence, and on such evidence, come to the 
conclusion that that person is guilty of an 
offence in respect of the death of the deceased 
person. Emperor v. Kazi Daioood. 

27 Cr. L. J. 433 : 

93 I. C. 225 ; 28 Bom. L. R. 79 : 

50 Bom. 56 : A. I. R. 1926 Bom. 144. 

S. 20 — Confessions made to Coroner 

during inquest, admissibility of. 

A statement made on oath by a suspected 
person before a Coroner in inquest proceedings, 
voluntarily and after due warning is admissible 
in evidence against him at the trial. Emperor 
V. Azimkhan Zainkhan. 29 Cr. L. J. 651 : 

110 I. C. 107 : 30 Bom. L. R. 84 : 

10 A. I. Cr. R. 419 : A. I. R. 1928 Bom. 52. 

— S. 20 — Statement of accused on oath 

before Coroner, admissibility of. 

A statement made by an accused before a 
Coroner after due warning, can be admitted in 
evidence against him at his trial, and the mere 
fact that the statement was made on oath, does 
not render it inadmissible. Emperor r. 
Mohammad Hasan Ghanchi. 29 Cr. L. J. 234 : 

107 I. C. 272 : 30 Bom. L. R. 86 : 

9 A. I. Cr. R. 494. 

S. 24 — Inquisition by Coroner — 

Commitment to High Court — Poiver of Presidency 
Magistrate to enquire or try — Effect of acquittal 
or discharge by such Magistraic. 

The drawing up of an inquisition by the 
Coroner does not of itself oust the I\Iagistratc 
of his jurisdiction to inquire into or try 
the case of an accused person, though it may 
have the effect of a valid commitment upon which 
the High Court in the exercise of its Original 
Criminal Jurisdiction may act. But it has not 
that effect until it has been accepted by the 
High Court, and the olTiccrs of the Court have 
drawn up a charge in accordance Avith it. And 
until the High Court has accepted the inquisis- 
tion drawn up by the Coroner as a commitment, 
the Magistrate’s order of acquittal or discharge 
that he may make will be operative, subject to 
the discretion of the High Court, Avhen the time 
comes for it to consider, whether it should take 
action upon the Coroner’s inquisition as an 
effective commitment. Emperor v. Jogeshwar 
Passi. 1 Cr. L. I. 13 : 

7 C. W. N. 889 : I. L. R. 31 Cal. 1. 

-S. 29 — Inquisition — Verdict of Jury 

against weight of evidence — Coroner, whether can 
refer to High Court. 

The Coroners’ Act does not contemplate a 
reference by a Coroner to the High Court where 
he disagrees Avith the verdict of the Jury, but it 
is open to the High Court to interfere on appli- 
cation by parties. An inquisition under the 
Coroners’ Act cannot be quashed by the High 
Court on the ground that the findings of the 
Jury are against the evidence. The poAver to 
amend an inquisition is restricted to technical 


defects. In re : Umar Sobani. 28 Cr. L. J. 385 : 

100 I. C. 1041 : 29 Bom. L. R. 196 ; 

51 Bom. 300 : 7 A. I. Cr. R.477 : 
A. I.R. 1927 Bom. 163. 

CORPORATION. 

Municipality. 

It is a recognized rule of laAV that bye-laAA’s 
should not be unreasonable and they may be 
held ultra vires on the grounds of unreasonable- 
ness. Brij Mohan v. Emperor. 

35 Cr. L. J."931 ; ^ 

149 I. C. 11 : 1934 A. L. J. 244 : 6 B. A. 879 : 

3 A. W. R. 592 : A. I. R. 1934 All. 497. 

See Criminal Liability. 

CORROBORATION. 

Sec (i) Accomplice. 

(ii) Approver. 

{iii) Confession. 

{iv) Criminal Trial — Evidence. 

(a) EA'idence. 

(ai) Evidence Act, Ss. 30, 133, 141. 

CO-SHARER. 

Rights of co-sharer. 

One co-owner cannot giA^c possession of joint 
property to agent for cultiA'ation— Contribution 
of expenses of cultiA^ation does not entitle him 
to exclude joint OAvner from exercising rights 
of joint possession. Bhura Singh v. Emperor. 

36 Cr. L. J. 1310 : 
158 I. C. 282 : 29 S. L. R. 121 ; 

A. I. R. 1935 Sind 115. 

COSTS. 

Sec also (i) Cr. P. C:, 1898, Ss. 145, 259, 
344, 520, 528. 

(ii) Criminal Trial. 

Accused, in case under Contempt of 

Courts Act, directed to pay costs — Costs not 
paid AA’ithin time allow’cd — PoAAcr of High Court 
to consider the matter — Costs can be realized 
as decree of Civil Court. Emperor \. Wahid 
Ullah. 

36 Cr. L.J. 1365 : 
158 I. C. 428 : 1935 A. L. R. 971 : 
1935 A. L. J. 1153 : 8 R. A. 300 : 
1935 A. W. R. 1092 : A. I. R. 1935 All. 1013. 

Adjournment — Revision — Criminal Pro- , 

cedure Code (Act V of 1S98), Ss. 314, 439, 526. 

The order of a Criminal Court directing an 
accused person to pay costs of adjournment 
under S. 344, Cr. P. C. on an application made 
by the former under S. 520 is obviously improper 
and unjustifiable and though not appealable, 
is liable to be set aside on revision by the 
High Court. Fata v. Emperor. 

12 Cr. L. J. 274 : 

8 I. C. 851 : 8 P. W. R. 1911 Cr. 

HistriclJudgc acting under S. 22 of the 

Bombay District Municipalities Act III of 1901. 

A District Judge Avhen acting under S. 22 of 
the Bombay District Municipal Act, is a Court 
Avithin the meaning of S. 195 (b), Cr. P. C. In 
re : Manchand Shivchand. 

14 Cr. L. J. 72 ; 

18 I. C. 408 : 15 B. L. R. 45 : 37 Bom. 365. 
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COUNSEL 

Where n petition for tlic i-ssiic of a writ 

of hah'cis corpus vns A\itlKlrai\n: Held, that 
the Uiph Court had no poacr to prant costs 
proprio tnoftr. Itamammal v. Vijatjaraphavalu 
Kaidu. (F. B.) 

140 I. C. 530 (1) : 36 L. W. 718 : 
63 M. L. J. 867 : 55 Mad. 1049 : 

I. R. 1933 Mad. 27 : 
fA. I. R. 1933 Mad. 102. 

COSTS OF ADJOURNMENT. 

See Cr. F. C., Ss. 14.7 and .311. 

'COTTON DUTIES ACT (D OF 1896). 

Ss. 16, 25 (9) — Meaning of ivord “piacc” 

in definition of “milV’ — Inspector of Colton 
Excise — Eight of free access to godenen — Orener 
refusing to have locked up godoicn opened — Wilful 
obstruction — Subsequent offer of ^ access, ichcthcr 
condones obstruction. \ 

Under S. 10 of the Cotton Duties Act, the 
In.spector of Cotton Exeisc has a right of free 
aecess to the godown of a mill. Therefore, if 
the owner of a mill does not, after due notice, 
pet the loeked door of a godown of the mill 
opened to give aceess to the In.speetor of | 
Cotton Excise, the owner is guilty of wilful 
obstruction under S. 27 (0) of the Act, the 
particular puqioscs for which the Inspector , 
wanted access being itnmatcrial so long as his , 
object was to perform a duty under the Act. 
Once access is refused, and thus intentional 
obstruction is caused, a subsequent offer to 
give access is not sufTicicnt to condone the 
obstruction. Mukundlal Bansilal v. Emperor. 

25 Cr. L. J. 1281 : 
82 I. C. 353 : 26 Bom. L. R. 721 : 

1924 A. I. R. Bom. 492. 

COUNCILS ACT, 1861 (24 AND 25 
\TCT. C. 67). 

S. 22— High Courts Act, ISOl (21 and 25 

Viet. C. 101, S. 0 — Defaicc of India (Criminal 
Leno Amendment) .-let (If' of 1915), S. 4 — Gover- 
nor-General, power of, to create Courts — 
Jurisdiction — High Court, power of, to declare 
an Act ultra vires. 

S. 22 of the Indian Councils Act, 1801, read 
with S. 9 of the Indian High Courts Act, ISOI, 
is in tcmis amply wide to give the Governor- 
General of India in Council power to create new j 
tribunals such ns those contemplated in S. 4 of 
the Ucfcnce^of India (Criminal Law Amendment) 
Act, 191.';. ‘Ver Chapman, J. — A Court cannot 
be constituted otherwise than in the n.amc of 
the Sovereign, and before it can be held that ! 
the Indi.an I./'pislaturc can create a Court, it ; 
must be clear beyond doubt that the power to | 
create a Court has been properly <iclcp;itcd. ■ 
I’armcshwar .-ihir v. Emperor. 19 Cr. L. J. 281 ; , 
44 I. C. 185 : 4 P. L. W. 157 : 1918 Pat. 97 : i 
3 P. L. J. 537 ; A. I. R. 1918 Pat. 155. ! 

COUNSEL. ! 

See also Lcpi! Practitioner, ' 

AJJldavit bp Cotinsr/. prnprirtif of. 

A Counsel sbould never file an aflidavit in a c:isc 
in «hieh he is ap]>e.arinp {irofesNitmally, ashy \ 
doing so he gives «ii> his dignifictl jwsition of 


COUNTER-CRIMINAL CASES 

I detachment .ns an Advocate and loa ers himself 
to the level of either a pairokcir or a witness 
i who has to su])j)ort the ease of a j)articular 
j party by giving evidence on bis behalf. Mashar 
I Khan v. Emperor. 29 Cr. L. J. 220 : 

■ 107 I. C. lOS : 9 A. I. Cr. R. 514 : 

I A. I. R. 1928 Lah. 276. 

Eclained bp party — Examination of 

' Counsel as witness, if proper — Professional ethics. 

It is a rule of prcfcssional ethics that having 
! taken up the position of an Advocate, he .should 
refrain from testifying on a trial which was 
being conducted bv him. Peon/ 3/o/aiii Has v. 

: IfM/on. ■ 13 Cr. L. J. 65 : 

13 I. C. 721 ; 16 C. W. N. 145. 

COUNSEL AND CLIENT. 

Duties of Advocate — Counsel assigned by 

Government to defend aecused, duties of. 

Entire devolution to the interest of the client, 
warm zeal in the maintenance and defenee of 
his rights, and the exercise of his utmost learn- 
ing and ability arc the points which can only 
satisfy the trulj' conscientious Advocate. 
Every man neeused of an offence has a constitu- 
tional right to a trial according to law, and the 
duty of his Counsel requires him to scan with 
legal knowledge the forms of proceedings against 
the accused. A Counsel assigned for the 
defence of an accused charged with the offence 
of murder, cannot decline the ollice nor can he 
' abate a jot of his duty to the accused and to 
the Court, because of the querulous attitude 
; taken by another Counsel who is asked to 
j associate himself with the Counsel assigned to 
the accused. Eazlar Eahman v. Emperor. 
i 30 Cr. L.J. 494: 

1151. C. 561 :48 C. L.J.307 : 

' 33 C. \V. N. 136 : 1. R. 1929 C.nl. 385 : 

; A. I. R. 1929 Cal. 1. 

j Duty of Counsel to advise his client not 

I to anszver questions put by Court. 

A Counsel may legally advise his client at his 
j trial for an offence not to answer questions put 
; to him by Court. Mr. A. v. Emperor. 

3 Cr. L. J. 134 : 
6 P. L. R. 671. 

COUNSEL’S RIGHT TO ARGUE. 

See Practice. 

COUNTER-CASES. 

See Counter Criminal Ca-^cs. 

COUNTER-CRIMINAL CASES. 

Procedure — Counter-eases, ivhclher should 

be tried simultaneously. 

The Cr. P. C. being .•silent as to whether tuo 
counter-criminal tsiscs should be tried simiilUin- 
cuosly, each cruse must be decided according to 
its requirements. If tiic comjilainant in one of 
the two countcr-c.ascs wislies that his ease may 
be taken up after the case ag.ainst him has been 
decided, on the ground that in the case against 
him, a large number of ^sitne.sscs have iK'cn 
examined and he tlocs not want to Ire .' ubjcctcd 
to his adversary’s enrss-examination in the 
other ease in which he is the complainant, it 
will serve the ends of justice if the ease against 
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COURT-FEES ACT 

him is disposed of first. Makhan Mapa v. 
Mohindra Nath Bose. 26 Cr. L. J. 1615 . 

90 I. C. 719 : 42 C. L. J. 83 : 
A. I. R. 1925 Cal. 1260. 

COUNTERFEITING COIN. 

See Penal Code, 1860, Ss. 232, 235. 

COURT. 

See (i) Cr. P. C., Ss. 195, 476. 

(?■?) Praetice — Duty of Court. 

COURT-FEES. 

Administration Suit — Preliminary dec- 
ree passed — Another creditor claimant has to 
pay no court-fee afterwards. Ramaszoami Ayyar 
V. Raiigaswami Ayyar. 32 Cr. L. J. 48 : 

1341. C. 1137 :34L. W. 377: 
1931 M. W. N. 1061 : 61 M. L . }. 914 : 
55 Mad. 178 : 1. R. 1932 Mad. 1 : 
A. I. R. 1931 Mad. 778. 

COURT-FEES ACT. 

Interpretation of Ael. 

The Court Fees Act deals purely M’ith fiscal 
matters and must be interjjreted in favour of 
the subject. Jagannath Kahar v. Emperor. 

23 Cr. L. J. 121 : 
65 I. C. 553 : 4 U. B. R. 1921 72 : 

A. I. R. 1922 U. B. 14. 

S. 7 (4) (c). 

Suit for declaration that certain leases of 
debuttar property arc illegal and invalid and 
for possession of property — Value of subject- 
matter is value of leasehold interest created 
by leases. Sailendra Nath Kundii v. Snrendra 
Nath Sarkar. 60 Cr. L. J. 469 : 

156 1. C. 431 (2) : 39 C. W. N. 248 : 
62 Cal. 417 : 7 R. C. 712 : 
A. 1. R. 1935 Cal. 279. 

— S. 19, cl. xvii — Applieation by Counsel 

of prisoner in Jail for adjournment of case to suit 
personal convenience, ivhcthcr exempt from Court- 
fees. 

An application made by an Advocate on be- 
half of a prisoner in Jail for adjournment 
of the case in order that the appeal 
should not be heard in his absence, is an 
application made ‘ by the prisoner ’ within 
the meaning of S. 19 {xvii) and is not charge- 
able with any Court-fees. In such a case, he 
would be considered to be acting in the in- 
terests of his client if he asks for an adjourn- 
ment in order to enable him personally to 
argue the case as desired by his client. 
Bhaya Lai v. Emperor. 31 Cr. L. J. 1121 : 

126 I. C. 827 : 1930 A. L. J. 682 : 

A. I. R. 1930 All. 261. 

S. 19, cl. xvii — Application for bail by 

Advocate. 

An application for bail signed only by the 
Advocate of a prisoner is an application made 
by the prisoner himself and, under S. 19, 
Cl. xvii, Court-Fees Act, does not require to 
be stamped. Jagannath Kahar v. Emperor. 

23 Cr. L. J. 121 : 
65 I. C. 553 : 4 U. B. R. 1921 72 : 

A. 1. R. 1922 U. B. 14. 


COURT-FEES ACT 

S. 19, cl. xvii — Petition of appeal by 

prisoner presented by his Pleader, whether requires 
to be stamped. 

A petition of appeal presented by a prisoner 
through his Pleader is exempted from Court- 
fees under cl. xvii of S. 19. Emperor v. 
Maroti Teli. 19 Cr. L. J. 494 : 

45 I. C. 158 : 14 N. L. R. 77 : 
A. I. R. 1918 Nag. 125. 

S. 19 (17) — Prisoner not claiming relief 

on behalf of himself, but asking for setting 
aside acquittal orders against others — Appli-, 
cation, whether does not come under S. 19 (17).' 
Moti Pansari v. TJsman. 37 Cr. L. I. 566 : 

162 I. C. 298 : 1936 A, L. I. 453 ; 

8 R. A. 860 : A. I. R. 1936 All. 318. 

T-S. 19, cl. xvii, Sch. II, Art. 1 — Petition 

of appeal or revision filed by Pleader on behalf of 
prisoner — Court-fee, whether payable. 

A petition for appeal or revision signed and 
filed by Pleader on behalf of a prisoner under 
an authority signed by the prisoner is ex- 
empted from the payment of a Court-fee 
stamp under S. 19, cl. xvii of the Court-Fees 
Act. In Tc : Court Fees Act. 25 Cr. L. J. 277 : 

76 I. C. 869 : 1 Rang. 510 : 
A. I. R. 1924 Rang. 160. 

S. 30 — Stamps when said to be used — • 

Endorsement by stamp vendor — Erasement of — 
Whether offence under S. 263, Part two. 

S. 30 requires that the Officer of the Court 
or the head of the office on receiving any 
document requiring to be stemped- under the 
Act, shall forthwith effect a cancellation of 
the stamp by punching out the figurehead so 
as to leave the amount designated on the 
stamp untouched and the part removed by 
punching shall be burnt or otherwise destroyed. 
The endorsements put upon a stamp by the 
stamp-vendor are the name of the vendor, 
the name of the vendee and the date of sale. 
These endorsements are not put upon the 
stamp for the purpose of showing that it has 
been used, and, therefore, erasement of it and 
its possession do not come within the purview 
of the second Part of S. 263 of the Penal 
Code. Superintendent and Remonbrancer of 
Legal Affairs, Bengal 'v. Bazlar Rahman. 

37 Cr.L.J. 923 : 
164 I; C. 12 : 39 C. W. N. 542 : 

9 R. C. 193 (2). 

S. 31. 

Sec (i) Cattle Trespass Act, S. 20. 

(ii) Complaint. 

(Hi) Cr. P. C., S. 423. 

(iv) Workmen’s Breach of Contract 
Act (XIII of 1859). 

S. 31 — Applicability of — Cognizable case 

— Accused, whether can be directed to pay costs 
of Court-fees. 

An order under S. 31 directing an accused per- 
son to pay to a complainant the costs incurred 
by the latter in respect of Court-fee stamps can 
only be passed where the offence complained 
of was a non-cognizable one. Mingan v. 
Emperor. 25 Cr. L. J. 568 : 

81 I. C. 56 : A. I. R. 1923 All. 86. 
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CRIMINAL APPEAL 

S. 31 — Direction ni to refinul — Applicnhi- 

litij to conipiaini'i tinder S. '20, Cattle Trenpatit Act. 

The direction contained in S. .'!! for tlie refund 
of complaint and proccss-fcc'j in ca«e of convic- 
tion applies to complaints made under S. 20 
Cattle Trespass Act, of illcpal scir.urc or deten- 
tion of cattle. Emperor v. Tim Ktjo U. 

6 Cr. L. J. 122 : 
4 L. B. R. 11. 

S. 31 — Ermneona order— IJcvisinn. 


CRIMINAL APPEAL ORDINANCE OF 
TRINID.AD AND TOBAGO (1931). 

, Court of Criminal Appeal crdablishcd 

I under — Whelher hrnneh of Supreme Court — Per- 
' son appointed ns eictins .Jud^e under S. 7 (1) of 
.Judicature Ordinance of 7'rinidad and Tobago 
(ISSO) ns amended in lOoG, if can act as member 
1 of Court of Criminal . Ippeal — Court of Criminal 
i Appeal composed of Chief .Justice and Ixco noting 
.Judges held not properh) constituted — jnterpreta- 
. tion Ordinance {XIX of 1033), Ss. 17, 20 — Appli- 
eabilitji — Constitution of Court, 


An erroneous order imdcr S. HI can be rectified i 
by the .Appellate ('ourt, and, in cases where no 
npiical lies, by the Ilifth Court in revision. I 
Mingnn v. Entiicror. 25 Cr. L. J. 568 : i 

81 I. C. 56 ; A. I. R. 1923 All. 86 : j 

S. 34. 


The ease of a Mukhtear who purchases .a Court- 
fee stamp for a client and transfers it to another 
client is not covered bj’ .S. 3 1, Court-fees Act. 
Emperor v. Abdul Hakim. 32 Cr. L. J. 1051 : j 
133 I. C. 645 : 32 P. L.R. 432 : 
I. R. 1931 Lab. 821 ; A. I. R. 1931 Lah. 337. 

-S. 34 (3) — Stamps sold should be iden- 


tified. 

To establish a charf;c under S. 34 (.3), Court | 
Fees Act, it is necessary for the prosecution to 1 
identify the stamiis alleged to have been so j 
sold. Ilnm Ifrishna Sinha v. Emperor. 

39 Cr. L. J. 417 : ! 
174 I. C. 513 : 42 C. W. N. 246 : 
10 R. C. 693 : A. 1. R. 1938 Cal. 195. 

Sch. 1, Art. 17. 

If witnesses are examined by one or more 
Magistrates in the absence of others constitutinj; ' 
the Bench, the witnesses cannot be considered 
to have been examined by the Bench and .a 
conviction based on .such evidence is unsustain- 
able. Chitcslacar Dube v. Emperor. 

33 Cr. L. J. 200 : 
135 I. C. 835 : 1932 A. L. J. 42 : . 
L. R. 13 A. 15 Cr. : I. R. 1932 All. 99 : 

A. I. R. 1932 All. 127. 

CRIMINAL APPEAL. 


The Court of Criminal Appeal established 
un<lcr Criminal .Appeal Ordinance, 1031, of 
Trinidad and Toba^'o, is not established ns a 
branch of the existing Supreme Court ; but ns a 
separate Court of Record, the .Tud"es of which 
arc stated to be the Chief .luslicc of Trinidad 
and Tobago and the Puisne .Tudges of Trinidad 
and Tobago. A person appointed under S. 7 
(3) of the .Judicature Ordinance of Trinidad and 
Tob.ago (1880), cannot, therefore, sit as a mem- 
ber of Court of Criminal Appeal, Ss. 17 and 20 
of the Interpretation Ordinance, 1933, deal with 
the ease of one individual being appointed to 
take the i)lace of another individual and to net 
as a substitute for him. An acting Judge is 
not a Puisne judge of the Colony, for the num- 
ber of Puisne judges is fixed and cannot be 
exceeded. Where, therefore, an appeal from 
conviction of the accused is beared by the Court 
of Criminal Appeal composed of the Chief 
.Justice of the Colony and two acting Judges of 
the Supreme Court apjjointcd under S. 7 (3) 
of the Judicature Ordinance, the Court is not 
properly constituted and its judgment is void 
and of no cflcet. Tubal Uriah livtlcr v. The 
King. (P. C.) 41 Cr. L. T. 206 : 

185 I. C. 461 : 1939 M. W. N. 1005 : 

43 C. W. N. 1121 : 1940 O. L. R. 33 : 

6 B. R. 287 : 12 R. P. C. 113. 

CRIMINAL BREACH AND CONTRACT. 

See also (i) Penal Code, Ss. -lOO to 492. 

(n) Workmen’s Breach of Con- 
tract .Act. 

CRIMINAL BREACH OF TRUST. 

See also Penal Code, Ss. 403 to 409. 


Sec also Criminal Trial — Appeal. 

Dismissal for defaull, legality of — Pro- 
cedure. 

An nppc.al cannot be dismissed for non-appear- 
ance of the appellant or ins Pleader. Tlie Court 
is bound to peruse the record and decide tlie 
appeal judicially even if the apiicllant is absent. 
Xihal V. Emperor. 30 Cr. L. J. 902 : 

118 I. C. 391 : 1. R. 1929 Lah. 743 : 
30 P. L. R. 589 : A. I. R. 1929 Lah. 849. 

Dismissal of, for default — I' resh appeal, 

maintainnhility of, 

(Jnee a criminal appeal has been dismissed, 
another appeal cannot be heard on the ground 
that on the previous foecasion, owing to some 
mistake, Coiin'cl did not ajijie.ir for the 
apjiellant. Jn re ; .Iriimuga J’adn'/arhi. 

27 Cr. L. J. 184 : 
91 I. C. lOOO : 23 L. W. 56 : 
50 M. L. J. 51 ; 1926 .M. W. N. 147 : 

A. I. R. 1926 Mad. 420. 


.•Idranee taken by a broker on a pro-note 

promising to buy paddy for the firm making the 
advance — Loan or Trust. 

Where the accused took an advance from a 
trading firm on a pro-note jiromising in writing 
to use the money solely in buying paddy and to 
deliver the paddy to the firm’s mill within 23 
days — the value of the paddy to be credited at 
the markcl-r.itc of the day of deliverj' ; Held, 

(1) that such a dealing amounted to a loan 
accompanied with an undertaking by the accused 
to buy paddy with tlie money and to sell the 
paddy to the firm at tlie current marl:ct-rate; 

(2) tliat the advance was taken and made, as 

much for the accused's benefit as for the benefit 
of the firm ; (3) that the accused became 

owner of the money borrowed and could not be 
liable for criminal brciich of tnist on account 
of his failure to purchise paddy with the 
monev. Wong Yone Wain v. Emperor. 

13 Cr. L. J. 269 : 
14 I. C. 653 : 5Bur. L.T. II. 
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CRIMINAL LAW AMENDMENT ACT, 1908 

—Property in possession of third person — 

Order directing detention of properly, legality of. 

In a case of a criminal breach of trust in res- 
pect of a motor car, which it appeared, had 
been sold by the accused to a third person, the 
Magistrate made an order directing that the 
car should remain in Court until further 
orders : Held, that as regards tlic purchaser 
of the car, there was a gross abuse of the process 
of a Criminal Court. Kcdar Nath Dcy v. 
Mohammed Siddilc. 24 Cr. L. J. 695 ; 

73 I. C. 807. 

CRIMINAL CASE. 

Non-prosecution for tzvo years — Case, 

whether can be allowed to be restarted. 

A criminal case should not be buried for two 
years or more and then brought to life again, 
either in order to extract blackmail from the 
other side or to satisfy private feelings of 
revenge. Harkishan Lai v. Khushabi Pam. 

27 Cr. L. J. 932 : 
96 I. C. 388 : A. I. R. 1926 Lah. 213. 

CRIMINAL CIRCULAR 1—6 OF 
NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 

Sec Criminal Trial. 

CRIMINAL CONSPIRACY. 

See Penal Code, S. 120 (a). 

CRIMINAL LAW. 

-Abuse of process — Civil claim — Men of 

position. 

While it is undesirable that the Criminal 
process of the Courts should be abused with the 
object of merely furthering a Civil claim, it 
would be intolerable, if by any reason of the 
position of any individual whatever, he was 
allowed to evade the law. Mustafa Rahim v. 
Motilal. 10 Cr. L. J. 160 : 

2 I. C. 825. 

Procedure — Notice to Police Inspector in 

charge of case, before disposing of it, necessity of. 

A Magistrate is bound to give notice to the 
Police Inspector in charge of a case before 
disposing of it. Chcmikkala Chinna Reddi v. 
Emperor. 16 Cr. L. J. 736 : 

31 1. C. 176 : 1915 M. W. N. 554. 

CRIMINAL LAW AMENDMENT ACT, 
1908. 

^Delegation of powers to the Local 

Government to declare what associations are to 
be deemed to be unlawful, is not ultra vires. 
Mathra Das v. Emperor. 34 Cr. L. J. 1178 : 

146 I. C. 15 : 34 P. L. R. 923 : 
6 R. L. 160 : A. I. R. 1933 Lah. 387 (2). 

Ss. 15, 17 — Unlawful Association — Call- 
ing upon persons to form themselves into unlawful 
association — Assistwg operations of association — 
Offence. 

A person who calls upon others to torm jathas 
in connection with an unlawful association, 
assists the operations of that association within 


CRIMINAL LAW AMENDMENT ACT, 1908 

the meaning of S. 17 (1). Hari Singh v. 
Emperor. 27 Cr. L. J. 913 : 

96 I. C. 257 : 8 Lah. L. J. 242 : 7 Lah. 348 : 
27 P. L, R. 555 : A. I. R. 1926 Lah. 357. 

S. 16. 

A declaration by the Local Government under 
S. IG, Criminal Law Amendment Act, 1908, 
that an association is unlawful does not beeome 
effective until it is notified in the Gazette. 
Roshan Lai v. Emperor. 32 Cr. L. J. 653 : 

131 I. C. 108 : 32 P. L. R. 130 (2) : 
12 Lah. 471 : 1. R. 1931 Lah. 380 r 
A. I. R. 1931 Lah. 107. 

Ss. 16, 17. 

The mere receipt of a letter addressed to a 
person as Secretary to an association cannot 
make him liable as a member of the association. 
Shripad Ramchandra Jogv. Emperor. 

32 Cr. L. J. 472 : 
130 I. C. 27 : 33 Bom. L. R. 90 : 55 Bom. 484 : 
I. R. 1931 Bom. 235 : A. I. R. 1931 Bom. 129. 

Ss. 16, 17. 

The powers given by Ss. 10 and 17 of the Act) 
are not intended to be used so as to make 
people liable to penalties for having been 
members of associations at a time when they 
were lawful, and not unlawful. Shripad Ram- 
chandra Jog V. Emperor. 32 Cr. L. J. 472 : 
130 I. C. 27 : 33 Bom. L. R. 90 : 55 Bom. 484 : 
I. R. 1931 Bom. 235 : A. I. R. 1931 Bom. 129. 

Ss. 16, 17. 

Tliere can be no justification whatever for 

presuming that because a person was a member 

of an association which was lawful, he remained 
a member of that association after it had been 
declared unlawful. On the other hand, when 
the Local Government declares a particular 
association to be unlawful, the Courts must 
presume that the citizens will recognize that 
declaration, which is made, after all, for their 
good, to preserve the public safety, and will 
loyally carry it out, and that they will cease 
absolutely to be members of the association 
declared unlawful, or in any way to act as such. 
Shripad Ramchandra Jog v. Emperor. 

32 Cr. L. J. 472 : 
130 I. C. 27 : 33 Bom. L. R. 90 : 55 Bom. 484 : 
I. R. 1931 Bom. 235 : A. I. R. 1931 Born. 129. 

Ss. 16, 17. 

There is nothing in S. 17, Criminal Law 

Amendment Act, to impose upon the members 
of the association declared unlawful, the 
obligation of doing anything specific to 

terminate their membership. Shripad Ram- 
chandra Jog v. Emperor. 32 Cr. L. J. 472 : 
130 I. C. 27 : 33 Bom. L. R. 90 : 55 Bom. 484 : 
I. R. 1931 Bom. 235 : A. I. R. 1931 Bom. 129. 

Ss. 16, 17 (1). 

Association declared unlawful — ^Prosecution 
must prove connection between person pro- 
ceeded against with such association subsequent 
to notification declaring it unlawful. Parsram 
V. Emperor. 32 Cr. L. J. 700 : 

131 1. C. 353 : 32 P. L. R. 71 : 
I. R. 1931 Lah. 449 : A. I. R. 1931 Lah. 145. 
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Ss. 16, 17 (1). ! 

In order to prove tlinl nn as'-oeialion lias been ! 
declared nnlawful tinder the Criminal Law ! 
Amendment Aet of 1!>0S, the Government must | 
not only insert the declaration in the OHicial j 
Gazette, but must also publish the Gazette in ' 
the msinner usually adopted for publishing such | 
Gazette and tdlow a rctisonablc opjiortunity to 
jieople eoneerned to see the Gazette. 
Jialhrislmn Ananl IlhUhnr v. Emprror. 

, 32 Cr. L. J. 572 (2) : 

"^30 I. C. 577 : 33 Bom. L. R. 82 ; 55 Bom. 356 : 

' I. R. 1931 Bom. 257 : A. I. R. 1931 Bom. 132. ! 

Ss. 16, 17 (1), (2) — E.rhnrtaliou to form 1 

utilmi'ftil assncifilioii — Promotinp, meeting of | 

unia-.eful nxaoeintion, iclint arnounis to — Authority j 
of accused to act on behalf of unlcacful association, 
proof of. I 

A person who merely urj'cs the forming of nn | 
nssoeitition cannot be .said to promote or assist 1 
in promoting a meeting of that nssociation'j j 
when the association itself had not come into | 
existence, within the meaning of S. 17 (2) of I 
the Criminal Law Amendment Act. A certain ' 
association and all jathas organized by it or | 
alliliatcd to it had been declared by the i 
Government to be unlawful associations within | 
the nteaning of S. 10. Accused nddrc.sscd a 
meeting in \\hich he exhorted those present to ; 
organise themselves into and to proceed , 

Y^to certain jilaecs in the name of the unlawful 
assoeiation. Accused gave out that he was 
aetitig on behalf of the association but there 
was no proof that he had been authorized by i 
the iissoeiation to act on its behalf : Held, (1) | 
that even if a jalha had been formed in i 
rcs])nnse to the aiiiieal of the accused, it would 1 
not have been an tmlawful association unless it ■ 
was organized by or alliliatcd to the particular i 
unlasiful iissoeiation which laid been so declared , 
by Government, and that in tlic absence of ’ 
eviilence that the accused was authorized by j 
that unlawful assoeiation to acton its behalf, 1 
it could not be said that any jalha .so formed i 
was organized by or afliliatcd to that associa- ! 
tion ; (2) tluit it could not be said that the j 

accused had jiromotcd or assisted in jiromoting ] 
a meeting of the jathas which had not come into 1 
existence within the meaning of S. 17(2); (.^) ' 
that the neeused could not be said to have 
committed nn offence under .Sub-s. (1) of S. 17. 
Attar Singh v. Emperor. 26 Cr. L. J. 1135 : 
SS I. C. 367 : 2 L. C. 17 : 6 Lah. 349 : 

\ 7 L. L. J. 521 : A. I. R. 1925 Lah. 522. | 

Ss. 16, 17 (1), (1)— Penal Code (Act j 

XIA’ of JSCO), ,S. J17 — Ejhorting people to form 
themseh'cs info uulmcful assoeiation — Appeal for J 
cotitribulinn tn:cards funds of association ■ 
— Offence. 

.\ eertiiin association and all jathas organized 
by or iifliliated to it had been declared to be j 
unlawful nssoeiations within the meaning of! 
S. li’>. .Xeeu'.ed aetinir under the orders of the ■ 
unlawful asso'-iation, addressed a meeting , 
calling upoti those present to organize jathas 
to aet umler the orders of the unlawful associa- 
tion, and at a snlisrfjnent meeting, he rend a 
re-U’ii.Tiiyi/r fnun the unlawful association to 
the effect that tlie jiersons present iboubl 
contribute a certain amount towards tlic funds 


of the assoeititinn ;ind proceeded actually to 
collect money for that fund : Held, (1) that 
the accused was not guilty of an offence cither 
under .sub-s. (1) or under .sub-s. (2) of S. 17 of 
the Criminal Law Amendment Act ; (2) 

however, that the accused was guilty of nn 
offence under S. 117 of the I’cnal Code. 
Kirpal Singh v. Emperor. 26 Cr. L. J. 1374 (b) : 

89 I. C. 462 : 2 L. C. 19 : 

A, I. R. 1926 Lah. 115. 

See Cr. 1’. C.. 18'tS, .S. 2.'i.-.. 

I S. 17. 

I Accu.scd reproducing extract from Congress 
I bulletin — Prosecution has to prove three things: 
tl) assoeiation is unlawful, (2) it iiublishe.s 
Congress Bulletin, and (!5) accused assisted 
I openitions of War Council. Sadanand v, 
I Emperor. 32 Cr. L. J. 1158 : 

I 134 I. C. 357 : 33 Bom. L. R. 652 : 

I I. R. 1931 Bom. 469 : A. I. R. 1931 Bom. 413. 


Notification declaring all associations having 
certain unlawful objects is sulllcient — Person 
making si>each at meeting of such association 
is guilty under S. 17. Sicadcsh Itanjan Dull v. 
Emperor. 35 Cr. L. J. 605 (2) : 

148 I. C. 155 : 37 C. \V. N. 964 : 
6 R. C. 438 : A. I. R. 1934 Cal. 161. 

S. VI— Scope and applicahUity. 

Clause (1) of S. 17 makes it an offence not 
only to be a member of an unlawful association 
or to take part in its meetings, but also to 
help such association in any way, and it is 
immaterial whether the jicrson who renders 
such help has been authorised to do so or 
not. Clause (1) of S. 17 is intended to deal 
with members and all other persons identifying 
themselves with an unlawful body of persons ns 
defined by S. 15. Clause (2) of 8. 17 is directed 
against the persons who actually control or 
direct the activities of the association or who 
organise or help to organise any of its meetings. 
Hari Si}igh v. Emperor. 27 Cr. L. J. 913 : 

96 1. C. 257 : 8 Lah. L. J. 242 : 
7 Lah. 348 : 27 P. L. R. 555 : 
A. I. R. 1926 Lah. 357. 

S. 17 (1). 

: Sec (/) General Clauses Act, S. 20. 

I (ii) Letters Patent (Ijihore), Cl. H. 

j (ill) Prc.ss I'hnergenev Powers .Act, 

! 1031. .Ss-I (1),’8, 2 : 1 . 

i S. 17 (1). 

I A warning by the District Magistnitc by 
I public notification, in the ab-enee of anyorder, 
forbidding that the publi<- are assisting the 

operations of the Congress by setting up Hags 

‘ over their shops, cannot make such an act nn 
‘ offence. Ham Prasad v. Emperor. 

34 Cr. L. J. 22 ; 
140 I. C. 497 : 1. R. 19-32 All. 652 : 

A. I. R. 1933 All. 95. 

S. 17 (I). 

.\*si<ting operations — .V-jcce-iation declared un- 
lawful — Proce''-ion tak-'n out ringing political 
songs ; Held, aeeu'fd taking part in priKX-ssion 
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were assisting the operations of that Associa- 
tion. M. S. Adhikari v. Emperor. 

32 Cr. L. J. 723 : 
131 1. C. 477 : 33 Bom. L. R. 325 : 
I. R. 1931 Bom. 301 ; A. 1. R. 1931 Bom. 202. 

S. 17 (1). 

Assisting operations — Notice in paper circu- 
lating in Bombay stating that a meeting is to 
take place in Bombay giving time and place 
‘ assists ’ the promoters of meeting within 
S. 17 (1). Publication of Police Commissioner’s 
ban side by side with notice docs not make any 
difference. Solirdb Palanji Kapadia v. Emperor. 

32Cr.L.J. 804: 
131 I. C. 889 : 33 Bom. L. R. 314 : 

I. R. 1931 Bom. 313 : 
A. I. R. 1931 Bom. 206 (2). 

S. 17 (1). 

Assisting operations — There must be such a 
connection between acts of accused and opera- 
tions of unlawful association, that an intention 
to assist its operations maj' be properly inferred 
• — Mere existence of common aim is not sufTiei- 
ent. Gangvbai Eamdas Khcmji v. Emperor. 

‘XO Or T T 717 • 

131 I. C. 470 : 33 Bom.L. R! 319 : 
55 Bom. 442 : I. R. 1931 Bom. 294 : 

A. I. R. 1931 Bom. 200. 

S. 17 (1). 

Case under S. 117, P.C. and S. 17 (1), Cr. L. A. 
Act is triable as a summons case. Narsinha 
Narayan Chandra v. Emperor, 

32 Cr. L. J. 718 : 
131 1. C. 472 : 33 Bom. L. R. 353 : 
I. R. 1931 Bom. 296 : A. I. R. 1931 Bom. 199. 

— S. 17 (1) — Continuing membership. 

It is not right to presume from the fact that 
a man is a member of an association when it is 
lawful, that he continues to be a member after 
it is declared unlawful. Emperor v. Dharma- 
nand Kosambi. 32 Cr. L. J. 725 : 

131 1. C. 479 ; 33 Bom. L. R. 333 : 

I. R. 1931 Bom. 303 : A. I. R. 1931 Bom. 203. 
S. 17 (1). 

Hoisting of the national flag over a shop or 
refusal to take it down at the request of the 
Police, does not amount to assisting the opera- 
tions of an unlawful association nor is it an 
offence under S. 17 (1). Jogendra Mohan Chou- 
dhury v. Emperor. 34 Cr. L. J. 925 (2) ; 

145 I. C. 240 ; 37 C. W. N. 992 : 
6 R. C. 84 (1) : A. I. R. 1933 Cal. 695 (1). 

S. 17 (1). 

“ Merely preaching boycott of British goods 
is not an offence under S. 17 (1) as boycott of 
British goods is not the monopoly of the asso- 
ciations declared unlawful by the Government.” 
Vidyawati v. Emperor. 34 Cr. L. J. 87 : 

141 1. C. 33 : 34 P. L. R. 32 : 
I. R. 1933 Lah. 51 : A. I. R. 1932 Lah. 613. 

S. 17 (1). 

Persons painting words “ Boycott British 
Goods ” in roadway is not guilty under 
S. 18 (1), Press (Emergency Powers) Act, but 
may be convicted under S. 17 (1) Criminal Law 


CRIMINAL LAW AMENDMENT ACT, 1908 
Amendment Act, as assisting operations of 
unlawful association : In re: M. K. Panduranga 
Mudali. 34 Cr. L. J. 90 ; 

140 I. C. 767 ; 63 M. L. J. 906 : 
1932 M. W. N. 1357 : I. R. 1933 Mad. 35 : 

A. I. R. 1933 Mad. 123. 

S. 17 (1) — Publication. 

The fact that the Gazette in -which the noti- 
fication declaring an association unlawful was 
printed had not been issued to the public, is , 
immaterial so long as a copy of the Gazettes 
containing the notification was actually shown 
to the accused. Emperor v. Dharmanand 
Kosambi. 32 Cr. L. J. 725 : 

131 I. C. 479 : 

33 Bom. L. R. 333 : I. R. 1931 Bom. 303 : 

A. I. R. 1931 Bom. 203. 

S. 17 (1). 

Simplj^ because object of unlawful associa- 
tion and object of some individual person are 
identical, such person cannot be held to be 
assisting the association unless connection 
between two is proved. Isxearudu v. Emperor. 

34 Cr. L. J. 823 : 
144 I. C. 765 : 1932 M. W. N. 1265 : 

6 R. M. 2 : A. I. R. 1933 Mad. 369. 

S. 17 (1). 

Tlie mere display of a Congress flag over a 
shop and refusal to take it dowm at the request 
of the Police, does not amount to ‘assisting the 
operations of an unlawful association ’. Ram- 
prasad v. Emperor. 34 Cr. L. J. 22 : 

140 I. C. 497 ; I. R. 1932 All. 652 : 

A. I. R. 1933 All. 95. 

S. 17 (1). 

The word ‘assists’ in S. 17 (1) must be con- 
strued in a reasonable way and means ‘in- 
tentionally assists.’ In re : Panduranga Mudali. 

34 Cr. L. J. 90 : 
140 I. C. 767 : 63 M. L. J. 906 : 
1932 M. W. N. 1357 : 1. R. 1933 Mad. 35 : 

A. I. R. 1933 Mad. 123. 

S. 17 (1). 

There is a distinction betw'een “assisting the 
operation” and promoting or carrying out of 
the same or similar objects. Bliagmanli v. 
Emperor. 34 Cr. L. J. 72 : 

140 I. C. 608 : 33 P. L. R. 1002 : 

I. R. 1933 Lah. 20 : A. I. R. 1932 Lah. 578. 

S. 17 (1). 

Where accused was prosecuted for being 
member of an unlawful association, but 
none of the witnesses had personal knowledge 
of the fact of his membership thereof, and 
their statements were based on conjectures : 
Held, that the mere fact that he was a dele- 
gate to the Congress of 1929 w’as not sufficient 
to prove that he was a member of the Con- 
gress Committee after 3rd July 1930, on the date 
of declaration of the Committee as unlawful. 
Bhim Sen Sachar v. Emperor. 32 Cr. L. J. 708 : 

131 1. C. 360 : 1. R; 1931 Lah. 456 : 

A. I. R. 1931 Lah. 15. 

S. 17 (1). 

Where the accused reprodiieed in his news- 
paper an appeal to stop trading in foreign 
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CRIMINAL LAW AMENDMENT ACT, I90S 

doll), made by a per.son describing himself ns 
Ihc President of llic IVar Council : Itchl, 
that the arliele did not advocate nny tinlaw- 
ful action and no offence was made out under 
K. 17 (1). Sadamind w KinpcroT. 

32 Cr. L. J. 1158 : 
134 I. C. 357 : 33 Bom. L. R. 652 : 

1. R. 1931 Bom. 469 : 
A. I. R. 1931 Bom. 413. 


CRIMINAL LAW AMENDMENT ACT, 1 90S 


-S. 17 (1), (2). 


~S. 17 (2). 

See Ordinance (X of IDUS), S. 17. 
— S. 17 (2). 


\ 


People asked to join Congress — Boycott of 
-^Irilish Roods preached — Civil IJisobedicnce 
Iiroinolcd — Speaker is not Riiilty under S. 17 
(1) or (2) — Speaker, however. re.sistin<r beinp 
apiirchcndcd is piiilty under S. 221, I, P, C. 
I’arlnp Sitigh v. Emperor. 34 Cr. L. J. 25 
140 I. C. 442 : 33 P. L. R. 1071 
I. R. 1932 Lah. 712 
A. I. R. 1932 Lah. 615 (2). 

-S. 17 (1), (2), scope of Penal Code (--lei 


S. 17 (2 ) — Offence tinder — Prima facie 

ease. 

A Police Report which merely .slatc.s that 
action .should be taken apainst a i)crson on 
the ground that he had been assisting volun- 
teers hj' giving them shelter in his liouse, is 
insufTieicnt upon whieh to institute proceedings 
against that per.son under S, 17 (2). Parma- 
nand v. Emperor. 24 Cr. L. J. 1 : 

71 1. C. 49:36 C. L.J. 179: 

A. I. R. 1922 Cal. 538. 


XLV of JS60), S. 117 — Instigation to form tinlaxo- 
fttl association — Offence. 

Sub-.ss. (1) and (2) of S. 17, postulate the 
existence of an unlawful association at the 
time when the acts specified in the sub-sec- 
tions arc committed. Anything done before 
the coining into existence of .such an a.ssocia- 
lion, therefore, does not fall within the purview 
of either .Sub-s. (1) or Sub-s. (2) of S. 17. 
A person, however, who instigates the fonna- 
Y^ion of an unlawful association, abets such 
' formation, and as any one becoming a member of 
such association or contributing towards the 
funds of such association, would be guilty of an 
offence under li. 17, the person who ’ abets 
the formation of such an association i.s guilty 
of the abetment of an offence, and if the 
number of persons who are instigated c.xcccds 
ten, tlic instigation brings him within the 
ambit of S. 117 of the Penal Code and renders 
him liable to the punishment provided there- 
in. Emperor v. Mihan Singh. 

26 Cr. L. J. 1352 : 

89 I. C. 392 : 5 Lah. 1 : 

A. I. R. 1924 Lah. 440. 


S. 17 (2) — Per.son taking part in manage- 
ment of meeting of xinlanfiil association, ichethcr 
guilty of promoting such meeting — Offence. 

A person ■who t.akes an active part in orga- 
nizing or assisting to organize a meeting, must 
be regarded ns promoting or assisting to jiro- 
niotc the meeting. A person who assists in 
the arrangements for the reception of the 
audience at a meeting of an unlawful associa- 
tion, assists in keeping order jn a procession 
in connection with the meeting and takes 
charge of sums of money which are raised on 
the occasion, is guilty of an offence under S. 17 
(2). Mchr Singh v. Emperor. 

27 Cr. L. J. 911 : 

96 I. C. 223 : 8 Lah. L. J. 255 : 

7 Lah. 357; 27 P. L. R. 529 : 

A. I. R. 1926 Lah. 405. 

S. 17 (2) — Prevention of Seditious Meet- 
ings Act {X of 1911), S. 6~Conviction under 
latter Act xchether bars conviction under former. 

Where a person has been convicted and 
punished for an offence under S. 0 of the 
Prevention of Seditious Meetings Act, he can- 
not be convicted sub.scqucnlly for tlic .same 
acl.s under .S. 17 (2) of the Criminal Law 
Amendment Act. llahadur Singh v. Emperor. 

25 Cr. L. J. 225 ; 

76 1. C. 689 ; A. I. R. 1923 Lah. 342, 


S. 17 (2). 

The leader of a Jiarty, which induces eerlain 
boys to lake out and publicly exhibit Congress 
flags in lieu of clothc.s and some cash for the 
j services rendered, is guilty under K. 17 (2). 
I Mathra Das v. Emperor. 34 Cr. L.J. 1178 : 

6 R. L. 160 : 146 I. C. 255 : 34 P. L. R. 923 ; 

I A. I. R. 1933 Lah. 387 (2). 


An ordinary proec.ssion, in ■)vhich no members 
of an unlawful association take part, does not 
fall within the definition of a meeting of an 
unlawful association. Eahadur Singh v. Em- 
peror. 25 Cr. L.J. 225. 

76 I. C. 689 ; A. I. R. 1923 Lah. 342. 

-S. 17 (2) — Managing or taking part in 


meeting of nntmeful association. 

To s)ibstanlialo a charge under Sub-s. (2) of 
S. 17, it is ncccs>ary to prove that the asso- 
ciation in <iucstion was an unlawful one and 
that the aivuscd managed or assisted in its 
management, or jirotnotcd or assisted in pro- 
moting a meeting of the association, or of 
any of its members as .such members. .Samp 
.'iineh V. Emperor. 26 Cr. L. J. 1078. 

SS I. C. 22 : 1 L. C. 538 : 7 L. L, J. 264 : 

A. I. R. 1925 Lah. 299. 


(XXIII of 1932), S. 7. 

A procc.ssion, passing a shop in a particular 
mohalla and possibly repealing the procession a 
week later, cannot be construed into loitering 
or an act .similar to loitering. In order to 
commit an offence under S, 7, the loitering must 
be done with the intention that any jwr.son is 
deterred from entering or nj)[iroaching or dealing 
at the jiarticul.’ir place near which .such loitering 
occurs. Halting for the purjw)sc of distributing 
handbills, announcing a meeting for a I.tter 
hour. c:mnot be interpreted ns being with the 
object of deterring any proscficclive pun-Iiascr 
from entering or dealing at the particukir shop 
near ■wdiieli the lialt was made. lladha 
Ki'.an v. Emperor. 37 Cr. L. J. 10 : 

158 I. C. 1008 : 18 N. L. R. 22 ; 

8 R. N. 112. 



495 


ALL DTOIA CRIMINAL DIGEST (1904—1940) 


496 


CRIMINAL LAW AMENDMENT ACT, 1908 
S. 7. 


Application of S. 7 is not excluded from 
cases arising out of industrial disputes. H. S. 
Ruikar v. Emperor. 36 Cr. L. J. 1153 : 

157 I. C. 618 : 31 N. L. R. 318 ; 
A. I. R. 1935 Nag. 149. 

S. 7. 

In interpreting S. 7, the Court is precluded 
from considering any statements made in the 
Legislative Assembly or elsewhere on behalf of 
Government. R. S. Ruikar v. Emperor. 

36 Cr. L. J. 1153 : 
157 I. C. 618 : 31 N. L. R. 318 : 
A. I. R. 1935 Nag. 149. 


-S. 7. 


It is not the law that in order to establish 
what a speaker did say at a certain meeting, a 
verbatim report is necessary. R. S. Ruikar 
v. Emperor. 36 Cr. L. J. 1153 : 

1571. C, 618:31N. L. R. 318: 

A. I. R. 1935 Nag. 149. 


-S. 7. 


Neither the ordinance, out of which S. 7 arose, 
nor the Act lays down any limitation as to the 
circumstances in which molestation becomes 
an offence. R. S, Ruikar v. Emperor. 

36 Cr. L. J. 1153 : 

157 I. C. 618 : 31 N. L. R. 318 : 

A. I. R. 1935 Nag. 149. 


S. 7. 

S. 7 is part of the Criminal Law of the land, 
and an offence committed as defined in that 
section, is an offence to which the concluding 
sentence of S. 17 of the Trade Unions Act 
applies as much as it would do to an agreement 
to commit mur Icr. R. S. Ruikar v. Emperor. 

36 Cr. L. J. 1153 : 

157 I. C. 618 : 31 N. L. R. 318 : 

A. I. R. 1935 Nag. 149. 

S. 7 — S.7 {1) (a), xvhelhcr applies to 

•picketing of house of jnihltc servant— Loitering 
before Premier’s house for forcing him to get 
cancelled certain order passed by Government, if 
falls under S. 7 (!) [a). 

There is no indication within the Criminal 
Law Amendment Act, that a public servant 
whose house is picketed, cannot claim the 
benefit of the section. The Criminal Law 
Amendment Act of 1932 deals v’ith picketing 
and makes picketing in certain circumstances 
an offence. The Criminal Law Amendment 
Act is, therefore, to be deemed to be a special 
law within the meaning of S. 41, Penal Code, 
and there can, therefore, be an abetment of an 
offence under S. 7 (1) (a). Criminal Law Amend- 
ment Act. The language employed in S. 7 is 
clear and admits of only one meaning. In these 
circumstances, it is unnecessary to speculate 
•on the intention of the framers of the Act, Tlie 
Premier is entitled to move the Legislature 
•or the Government to repeal the order which 
was passed by the Government, and if people 
loiter in front of his house with the object of 
•forcing him to move in the matter in : order to 
have the order cancelled, which he has a right 
to do or abstain from doing, the action imputed 
to the accused ivould apparently fall within the 


CRIMINAL LIABILITY. 

mischief which S. 7 (1) (a) is designed to 

prevent. In re : Sioami Arungirinatha. 

40 Cr. L. J. 224 : 
179 I. C. 605 ; 1938 M. W. N. 1105 (2) : 
1938 2 M. L. J. 863 : 48 L- W. 813 : 
11 R. M. 603 : 1. L. R. 1939 Mad. 87 : 

A. I. R. 1939 Mad. 21. 

S. 7. 

Tlie section makes no limitation in respect of 
the parties disputing or the nature of the 
disputes giving rise to a situation where picket- 
ing is employed, and from the wording of the > 
section itself, it is clear that its application is 
universal. R. S. Ruikar v. Emperor. 

36 Cr. L. J. 1153 : 
157 I. C. 618 : 31 N. L. R. 318 : 
A. I. R. 1935 Nag. 149. 

— S. 7 — Whether repealed by Repealing and 

Amending Act {XX of 1937) — Notification apply- 
ing S. 7 to Madras — Rc-notification after amend- 
ment of Ael in 1935, ivhethcr necessary. 

In the face of S. 4 of the Repealing and 
Amending Act of 1937 apd of S. 0-A of the 
General Clauses (Amendment) Act of 193G, it 
is not open to contend that the Criminal Law 
Amendment Act, 1932, has been repealed in its 
entirety. These sections leave the Criminal 
Law Amendment Act of 1932, so far as S. 7 is 
concerned, intact. The notification which was 
issued by the Government of Madras applied 
S. 7, and the Criminal Law Amendment Act, 
1932, so far as S. 7 was concerned, was still on 
the Statute Book : Held, also that there was 
no necessity for re-notification and that S. 7 
applied to the Madras Presidency. In re : 
Szoami drungirinatha. 40 Cr. L. J. 224 : 

179 I. C. 605 : 1938 M. W. N. 1105 (2) : 
1938 2 M. L. J. 863 ; 48 L. W. 813 : 
11 R. M. 603 : 1. L. R. 1939 Mad. 87. 

A. I. R. 1939 Mad. 21. 

S. 16 (h). 

Pamphlet referring to kisan labourers as 
against rich persons — Classes are sufficiently 
•well defined for the purpose of S. IG. Ram 
Saran Das v. Emperor. 35 Cr. L. J. 1000 : 

149 I. C. 710 : 6 R. A. 960 : 3 A. W. R. 831 : 

A. I. R. 1934 All. 717. 

CRIMINAL LIABILITY. 

—Corporation, whether can be prosecuted. 

It is only in a limited class of cases that a 
Corporation can commit an offence. These 
must be cases in w’hicli mens rea is not 
essential, and in which it is possible for the 
Court to pass a sentence of fine only. The 
act charged should be one which is con- 
templated in the Charter or Articles of 
Corporation as being capable of being per- 
formed by the Corporation, or must be in- 
timately connected with its statutory or legal 
obligations. Punjab National Bank v. Btmdcr 
Inspector, Karachi Port Trust. 26 Cr. L. J. 137": 

33 I. C. 697 : 16 S. L. R. 169. 

-Criminal liability is a creation of 

statute and cannot be created by agreement. 
Ram Prasad v. Emperor. (F. B.) 

39 Cr. L. J. 796 : 
176 I. C. 787 ; 19 P. L. T. 461 : 
4 B. R. 772 : 11 R. P. 107 : 17 Pat. 632 : 

A. I. R. 1938 Pat. 403. 
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CRIMINAL MISAPPROPRIATION. 

See also Penal Code, S<:. •lO.'S to lO;). 

Bij adminisiratoT — .Vo finding — General 

observation in judgment. 

In the absence of an express finding that an 
administrator and others arc puilty of criminal 
misappropriation as to any of the sums, the 
pcncral observations in the jiidpinent which 
po to show that in the opinion of the .Indpc 
the administrators had acted dishonestly arc 
no evidence that as to any particular claim 
4^ic j)crson was criminally liable. Erasala 
niirnnnlha Chettij v. Addippalh/ BaghavuUt 
Chctlii. 8 Cr. L.'J. 147 : 

3 M. L. T. 394. 

CRIMINAL PROCEDURE. 

See also Practice. 

CRIMINAL PROCEDURE CODE (ACT 
V OF 1898), 

Botid taltcn under — licquisitcs. 

Everj’ bond taken tinder Cr. P. C., as secur- 
ity for the performance of a promise, must 
include a stipulation for the payment of a 
sum of money by way of penaltj’ for the 
breach of the promise. Emperor v. Kalay Kisan. 

1 Cr. L. J. 854 : 
17 C. P. L. R. 113. 

Consiriiclion. 

'V" .So far ns the Cr.'P. C. deals with any point 
specifically, it must bo deemed to be ex- 
haustive, and the law must be ascertained 
by reference to it but where a ease arises 
which demands interference and it is not 
specifically provided bj’ the Code, it would 
not be reasonable to say that the Court had 
not the power to make such order ns the 
ends of justice require. Nagen Kundtt v. 
Emperor. 35 Cr. L. J. 941 : 

149 I. C. 345 : 38 C. W. N. 501 : 
61 Cal. 498 ; 59 C. L. J. 516 ; 6 R. C. 565 : 

A. I. R. 1934 Cal. 428. 

Ganjam CoUccloralc — Division into 

.■Igency District and non-Agency District — 
Sessions Court — Agent — Deputy Magistrate — 
General Deputy ]\Iagislratc — Jurisdietion. 
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The sub-sections of the Cr. P. C. arc referred 
to as “.sub-sections" and not as "clauses” and 
it is only in the ease of a Pill that a reference 
I is made to clauses. Sayama Dado Deb v. Sunder 
' Bas. 39 Cr. L. J. 928 : 

177 I. C. 978 : 1938 A. L. J. 767 : 

11 R. A. 241 : I. L. R. 1938 All. 794 : 

1938 A. W. R. 492 : A. I. R. 1938 All. 536. 

■ Investigation, personal, by Magistrate, 

legality of. 

In a c.asc under S. 297, Penal Code, the charge 
was that the accused had ploughed up a 
graveyard. The Trial Jlagistrnte accompanied 
by the Pleaders proceeded to the spot and 
caused excavations to be made on the land in 
order to ascertain whether it was or was not a 
graveyard and based his conclusions on the 
observations which he had made on the spot : 
Held, that the action of the Magistrate was 
. entirely illegal and vitiated the trial. Jailal 
Jlia V. Emperor. 25 Cr. L. J. 954 ; 

81 I. C. 602 : 1 Pat. L. R. 256 Cr : 

! A. I. R. 1923 Pat. 537. 

[ Jury—Manber of District Board — As- 

sociation of, to serve on Jury. 

A member of the District Board who is ap- 
pointed to carrj’ out certain public functions is 
not an unsuitable person to be nominated by 
the District Board to serve on a Jury for pur- 
poses of seeing whether there is an encroach- 
ment on the public property under the control 
of the District Board. 

32 Cr. L. J. 565 ; 

130 I. C. 627 : 1930 A. L. J. 1335 : 

L. R. 12 All. 13 Cr. : I. R. 1931 All. 291 : 

A. I. R. 1931 All. 257. 

Rules framed under S. 10 requiring 

quorum of two Magistrates — Trial commencing 
before three Magistrates — Presence of two only 
throughout trial — Judgment signed by only 
those two — Trial, not irregular. Mathura v. 
Emperor. 34 Cr. L. J. 701 : 

144 I. C. 123 : 1933 A. L. J. 547 : 

L. R. 14 All. 114 Cr. : 55 All. 459 ; 

I. R. 1933 All. 379 : 

A. I. R. 1933 AH. 355. 


I'or Magisterial as well ns for Judicial and 
Revenue Administration, the old Ganjam 
('olicctoratc was long ago divided into an 
„ ''Agency District and a non-Agcncy District. 
The Magistrates of the Agency District are 
not, as such, in anyway subordinate to the 
Sessions Court of the non-.Agency .Sessions 
Division of Ganjam, nor docs the fact that 
the .same person is a first class Sub-Divi- 
sional Magistrate in lioth Districts, make him 
subordinate to the Sessions Court of the 
Ganjam Sessions Division in regard to the 
Magistrate's jurisdiction in tlic Agency Dis- 
trict. The .Agency District is al'O a Sessions 
Div'ision, the Scssi.ins .tudge of wliich is the 
Agent himself. Pu'die I’roseeittor v. Sadananda 
I'atnaik. 13 Cr. L. J. 850 : 

17 I. C. 786 : 23 M. L. J. 670 : 

12 M. L. T. 601. 

Interpretation — Stth-se -tions in Code are 

ivA clames. 


S. 1 — Village Magistrates — Complainant 

by — Application of Code. 

S. 1 of the Cr. P. C. which makes the Act 
inai)plic,ablc to heads of villages in the Madras 
Presidency, .simjily means that in his official 
capacity as Village Magistrate, i. c. in proceed- 
ings he takes as sucli, he is not governed by 
the Code. It has notliing to do witfi his initiat- 
ing proceedings before a .Magistrate ns a com- 
plainant himself. Public Prosecutor v. Mari 
Mudali. 25 Cr. L. J. 221 : 

76 I. C. 653 : 19 L. \V. 30 : 
1924 M. W. N. 145 : 1924 A. I. R. Mad 730. 

Ss. 1, 83 — IS'nrrnnt issued by Court in 

Quetta, — Ezecution in British India—Procedure. 

(Juclta docs not form part of British India and 
consequentiv a warrant issued by a Court in 
Quetta cannot be executed in Britisli India. 
The Court in Baluchistan must jirocccd under 
S. T, Extradition Act. (135 I. C. C77 (1) and 
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173 I. C, 322 (2) relied on). Dev/ci Nandaii 
Nathnram v. Emperor. 41 Cr. L. J. 857 : 

190 I. C. 203 : 13 R. Pesh. 24 : 
A. I. R. 1940 Pesh. 30. 

S. 1 (2J. 

The rule laid down in S. 1 (2), “Nothing here- 
in contained shall affect any special law now 
in force ” is an application of the maxim 
gcncralia spccialibiis non dcrogant.” In re : 
Subbiah Tcnar. 41 Cr. L. J. 41 : 

184 I. C. 593 : SO L. W. 318 : 
1939 2 M. L. J. 455 : 1939 M. W. N. 1000 . 
I. L. R. 1939 Mad. 947 : 12 R. M. 469 
A. I. R. 1939 Mad.856. 

S. 1 (2). Specific provision to the con- 
trary. 

Per Braund, J . — ^Thc words specifie provision 
in S. 1 (2) reallj’^ mean tliat the particular pro- 
vision of the Cr. P. C. must, in order to “affect” 

the “ special law,” clearly indicate, 

in itself and not merely by implication to be 
drawn froTn the statute generally, that the 
“special law” in question is to be affected 
without ncccssaril}'- referring to that “special 
law” or the effect on it intended to be pro- 
duced in express terms. {Thomas Challoncr v. 
Henry IP. F. Bolikow (8), 102 I. C. 832 (9) and 
Henderson v. Bank of Axistralasia (10), referred 
to.) Baldco V. Emperor. (F. B.) 41 Cr. L. J. 627 : 

188 I. C. 562 ; 1940 A. L. J. 241 : 
I. L. R. 1940 All. 396 : 13 R. A. 48 : 

A. I. R. 1940 All. 263. 

Ss. 1 (2), 498 — Sind Frontier Bcgulation 

{Act V of 1S72) S. 11 (Sind Frontier Regulation 
(Act III of 1S92) — Bail — Accused tried by Jirgah 
— Power of High Court to grant bail. 

The revisional powers of a High Court 
under Cr. P. C. do not apply to proceedings 
under Sind Frontier Regulations V of 1872 
and III of 1892. An application for bail on 
behalf of an accused, who is being tried by a 
or Council of Elders, under S. 8 of the 
Regulation of 1892 cannot be made to the 
High Court under S. 498. Jmpcralor v. Ghulam 
Kadir. 12 Cr. L. J. 568. 

12 I. C. 656 : 5 S. L. R. 105. 

S. 4 — Statement that, certain person 

keeps common gaming-house, whether “ com- 
plaint ”. 

A statement made before a fdagistrate, with 
the object of inducing him to take action 
under the Bombay Prevention of Gambling Act, 
that a certain person keeps a common gaming- 
house, does not amount to a “ complaint ” 
within the meaning of Section 4. Hotu v. 
Emperor. 15 Cr. L. J. 657 : 

25 I. C. 985 : 8 S. L. R. 66 : 
A. I. R. 1914 Sind 121. 

— Trial when begins (a) in warrant-cases, 

(b) in summons, cases — Competency of Court to 
order. 

In a warrant-case, the trial does not begin 
till a charge has been framed and the accused 
claims to be tried. In summons cases the in- 
timation prescribed by S. 242 of the Code 
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takes the place of a formal charge. ikrGn? 2 a 
V. Emperor. 14 Cr. L. J. 230 : 

19 I. C. 326 : 9 N. L. R. 42. 

— Ss. 4, 190 — Report of Police Officer, 

meaning of — Allegation of non-cognizable case 
by Police Officer also Public Prosecutor, whether 
“ complaint. ” 

The words “ report of a Police Officer ” as 
used in Cr. P. C. mean the report of a Police 
Officer in cases in which he is authorized to, _ 
investigate by the Code. Therefore, a written'^ 
allegation of a non-cognizable case made by 
a Police Officer wlio is also a Public Prosecutor 
with a view to the Court’s taking action is not 
the report of a Police Officer but is a “ com- 
plaint ” as defined in S. 4 and the Court is com- 
petent to take action thereon. Emperor v. 
Ghulam Hussain. 25 Cr. L. J. 1361 : 

82 I. C. 753 : 1. L. C. 16 : 6 L. L. J. 606 : 

A. I. R. 1925 Lah. 237. 

Ss. 4, 195, 200— Penal Code, s '. 211— 

Complaint and Personal presentation. 

To invest a Magistrate with jurisdiction to 
take cognizance of a case on a complaint made 
to him, it is not essential that such a complaint 
should be presented to him by the complain- 
ant personally, and when it is not so present- 
ed, the Magistrate may call upon the com- 
plainant to appear before him on a date to be 
fixed by him and may examine him unde7 
S. 200. Chuhcrmal v. Emperor. 

30 Cr. L. J. 732 

117 I. C. 117 : I. R. 1929 Sind 131 : 

A. I. R. 1929 Sind 132. 

Ss. 4, 202, 416— Penal Code, Ss. 193, 

211 — ComjJlaint — Perjury — Hearsay evidence — 

Procedure, 

C sent a telegram to the Collector to the 
following effect : That while he was on duty, 
certain officers broke open his house door and 
beat his family and inocculated plague tika. 
The Collector sent the telegram to a Magistrate 
who, instead of examining the complainant at 
once on oath, ordered an enquiry to be made 
in the case by a Tahsildar. The Tahsildar, 
after enquiry, reported that the case was a false 
one. The Alagistrate then sent for C and re- 
corded his statement. C admitted having sent 
the telegram to the Collector and said that he 
had heard that the occurrence was a true one. 
The Magistra te examined several witnesses ' 
Avho also deposed that they had heard that 
the officials concerned had beaten the wife of 
C ; Held, that (1) C could not be said to have 
made any complaint to the Magistrate. Under 
the ■ circumstances, no offence under S. 211, 
Penal Code, was committed by C.; (2) Hearsay 
evidence given by the witnesses could not be 
made the subject of a prosecution under S. 193, 
Penal Code ; (3) under the circumstances, the 

Magistrate was not justified in taking action 
under S. 476, Cr. P. C. Chhedi Kandu v. 
Emperor. 11 Cr. L. J. 351 : 

6 I. C. 390. 

S. 4 (1) — " Collection of evidence eon- 

ducted by Police Officer ” , interpretation of. 

The expression ‘ collection of evidence con- 
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dueled by a Police OHiccr ’ in S, -I (1) is a sliorl 
way of saying collection of material to be used 
ns evidence conducted by :i Police Ollicer. 
The expression “ giving or taking evidence ” 
is nowlicrc used in reference to Police Oflicers. 
yl. F. G. Price V. Finjicror. 38 Cr. L. J. 435 : 

167 I. C. 555 : 17 Lnh. 593 : 
38 P. L. R. 1012 ; 9 R. L. 515 : 
A. I. R. 1937 Lah. 160. 

S. 4 (1). 

Complaint net incidpating complainant — 
ftfagistrate deputed for local investigation — 
Report recommending prosecution of complainl- 
anl — Report wbellicr complaint. Sukha Saliti 
v. Emperor, 34 Cr: L. J. 237 : 

141 I. C. 810 : 13 O. L. T. 791 : 
1. R. 1933 Pat. 91 : A. I. R. 1933 Pat. 87. 


Emperor v. Aha’^htmi 
27 Cr. L. J. 503 : 
93 I. C. 967 : 28 Bom. L. R. 272 : 
50 Rom. 314 : A. I. R. 1926 Bom. 195. 

S. 4 (1) (h) .IppUealiiiti for viainicn- 

nnee, 'chether eomplninl — Sending application for 
; report, competencij of. 

An apjdication under S. 48S, is not n com- 
I jrlaint as defined in the Code and, therefore, 

I cannot be sent under .S. 202, for report. 

Makhmi Singh v. Ilarnamo. 

29 Cr. L. J. 909 : 
111 I. C, 669. 

Ss. 4 (1) (h) Application under S. 107, 

rehether complaint — Summari/ dismissal — Inherent 
pcaccr of Magistrate. 
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is still .a cognizable one. 

.Ihditlhtissain. 



Ss. 4 (1), 4 (k), 242 — A conviction 

set aside for misjoinder — ordering re-trial after 
framing fresh charge on recorded evidence. 

An Appellate Oourt, rvlicn setting aside the 
conviction and sentence in a warrant-case on 
the ground that the accused has been illegally 
tried along with another person, is competent 
to direct lh;it the accused be re-tried on a 
fresh charge fr.imed on the evidence already 
recorded for the prosecution. Manna v. 
Emperor. 

14 Cr. L. J. 230 : 
19 I. C. 326 : 9 N. L. R. 42. 


An application under S. 107 docs not fall 
within the definition of a ;“complaint,” and 
S. 203 has, therefore, no applicability to such 
an application. But every Magistrate possesses 
the inherent power of refusing an application 
which he finds to be groundless, and in the 
ease of an application under S. 107, if a Magis- 
trate is satisfied, after making an enquiry 
himself or through some other agency that the 
apprehension of a breach of the peace com- 
plained of docs not exist, he need not make 
an order under S. 112 and must dismiss the 
application. Shamas-ud-Din v. Earn Dtjal Singh. 

25 Cr. L. J. 89 ; 
76 I. C. 25 : A. I. R. 1924 Lah. 630. 


Ss. 4 (1) (b), 195 — Complaint, xchat is 

— Document addressed by Police Officer to superior 
officer and produced before, Court, 

A SujKirintcndent of Police granted sanction i 
for the prosecution of the accused under S. 10.7 i 
in respect of an ofTcncc under S. 182. Penal j 
Code, and directed a .Sub-Inspector to prepare | 
a complaint and a calendar of witnesses. These I 
documents were prepared and submitted to j 
the Superintendent of I’olicc and were sub- ■ 
sequently produced before a .'Magistr.ile who i 
took cognisance of, and tried the ease : Held, I 
that the complaint, prepared by the Sub- ■ 
Inspector although not addressed to a Magis- 
trate, was a complaint within the meaning of . 
S. 10.') and the Magistrate was, therefore, com- 
petent to take cognisance of the ease. Chiragh j 
Din V, Emperor. 

25 Cr. L. J. 125 : 
76 I. a 189 : 4 Lah. 359 : A. I. R. Lah. 258. 

S. 4 (1) (c). 

The words "or under any l.aw for the time 
being in force" in S. -i (c) refer to ofTcnces pun- j 
ishable with imprisonment for less than llircc j 
vears. 1 

35 Cr. L. J. 1097 : > 
150 I. C. 623 : 30 N. L. R. 269 : ^ 
7 R. N. 10 : A. I. R. 1934 N.ng. 71. : 

S. 4 (1) (f) — Cognizable offence, meaning • 

'’/• ' ; 
Tlie onrds " a Police Officer may arn-st" in , 
S. 4 (1) i/) do not mean any and every officer, ‘ 
and if tJu; law provides that in a narticular , 
tifirnee, .a Police O.nicer of particular gnide J 
n:ay arrest without a 'iTarr.mt, the otfener i 


S. 4 (1) (h) — Charge-shed under S, 370, 

Penal Code, setting out facts constituting offence, 
under S, 1C3 (n) (2), Madras Local Boards Act, 
xchclhcr amounts to complaint. 

■\Vhcrc the charge-sheet filed by the I’olice 
under S. 370, Penal Code, .scLs out the facts 
which eon.slitutc the offence under S. 103, cl. 
(a) (2), Madras Ix)eal Boards Act, it amounts 
to a complaint as defined in S. -t, cl. (It), Cr. 
P. C. Public Prosecutor v. Jtatnavrlu Chetty (1) 
relied on. In re ; Muthusicnmii Pillai. 

41 Cr. L. J. 20. 

1841. C. 471 (1); 

1939 M. W. N. 615 : 1939 2 M. L. J. 39 : 

50 L. \V. 219 : 12 R. M. 463 : 

A. I. R. 1939 Mad. 839. 

S. 4 (1) (h) — Complaint. 

A" complaint ” within the meaning of S. 4 (h) 
can only be made to a .Magistrate. Arumuga 
Mudaliar v. Emperor. 23 Cr. L. J. 592 : 

68 I. C. 624 : 16 L. W. 491 : 31 M. L. T. 254 : 

43 M. L. J. 564 ; 1922 M. W. N. 801 : 

A. I. R. (1923) Mad. 59. 

S. 4 (1) (h) — Complaint — Application 

to Deputy Commissioner making complaints 
against Manager, Court of ff'ards, if complaint. 

Where the accused suljmitted n petition to 
the Dci)uty Commis-ioiier uhilc he tv;is on 
tour making certain i-omjjlaints ngsiinsl 
Manager of the Court of \far(ts and the aeeused 
w;ls convicted of an offence utider S. 21 1, Penal 
Code, for making a f.ibe charge against the 
Manager: Held, that tlie jietitioii submitted by 
accused not being a compl.iint nncl there being 
i»5 institution of Criminal proceedings, the con- 
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viction wns illegal. Ahmad Khan v. Emperor. 

1 Cr. L. J. 957 : 
5 P. L. R. 397. 

S. 4, (1) (h) — Complaint — ‘Committal 

sheet ’ issued by Superintendent, Salt Revenue 
Department, — rohether complaint. 

A “committal sheet ” signed by a Superin- 
tendant of the Salt Department, and sent to 
a Magistrate, setting out the date and parti- 
culars of an offence under the Salt Act, 
the names of the accused persons, and the 
names of the witnesses, and containing a 
definite request to the Magistrate to summon 
the witnesses and try the accused for the 
offence set out in the sheet, is a complaint. 
Phagn Sahu v. Emperor. 

18 Cr. L. J. 366 : 
38 I. C. 750 : I. P. L. J. 592 : 
3 P. L. W . 29 : A. I. R. 1916 Pat. 129. 

S. 4 (1) (h) — Complaint — Complaint need 

not necessarily be made by injured jmrly. 

A complaint may be made by any person who 
knows about the commission of the offence 
and not necessarily by the injured part3’. 
Basirulla v. Asadulla. 30 Cr. L. J. 1013 : 

119 I. C. 130: 33 C. W. N. 576: 

I. R. 1929 Cal. 738 : 
A. I. R. 1929 Cal. 639. 

S. 4 (1) (h) — Complaint — Mention of 

all accused. 

In filing a complaint in a Criminal Court, 
it is not necessary that the complainant 
should name all the accused persons. Emperor 
V. Shamacharan. 13 Cr. L. J. 588 : 

15 I. C. 1004. 

S. 4 (1) (h) — Complaint — Personal 

Imowledge of complainant, necessity of case. 

A complaint which is otherwise a proper 
complaint is not illegal because the person 
making it has no personal knowledge of the 
offence committed. Suresh Chandra Deb v. 
Emperor. 

21 Cr. L. J. 346 : 
55 I. C. 682 : 1 P. L. T. 531 : 
A. I. R. 1920 Pat. 163. 

S. 4 (1) (h) — Complaint — Petition asking 

for Police warning upon accused. 

A petition making certain charges against 
a person and asking for an order 
on the Police to warn that person in the 
first instance, is not a “ complaint ” Avithin 
the meaning of S. 4, clause (/i) and no 
sanction to prosecute the petitioner under 
S. 211, Penal Code, can be granted. 
Purno Chandra Ghosh v. Hurish Chandra Ghosh. 

12 Cr. L. J. 535 : 
12 I. C. 303 : 15 C. W. N. 1051. 

S. 4 (1) (h) — Complaint — Petition to 

Magistrate regarding false entry in Public Register. 

Petition to Magistrate that false entry AA’as 
caused to be entered in Death Register. 
Court ordering enquiry by Police — Forged 
document used during enquiry : Held, petition 
was complaint and user of forged document Avas 
in proceeding before Magistrate : Held, also 
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Fresh proceedings could not be taken. 
Raghunandan Led v. Emperor. 

35 Cr. L. J. 1309 : 
151 I. C. 320 : 15 P. L. T. 18 ; 
7 R. P. 77 : A. I. R. 1934 Pat. 156. 

S. 4 (l)(h) — Complaint — Police Report — 

Charge of sedition. 

The report of a Police Officer must be some 
statement made in connection Avith or at least 
under the colour of the duty of the maker 
as a Police Officer. It is not the duty of 
a Police Officer to make reports of offences to 
Magistrates under S. 124-A, I. P. C. 

Therefore if he puts in a complaint under the 
instructions of a District Magistrate directed 
bj' GoA’crnment to institute a prosecution, 
his complaint Aurtuallj' is the statement of 
the District iSIagistratc in compliance AA’itli 
the order of GoA’crnment ; and it is nonethe- 
less a complaint because he is a Police Officer. 
Where a Police Officer files a formal complaint 
in a non-cognizablc case, he cannot be said 
to make a police report and his complaint 
falls Avithin the definition of “ complaint ” 
In re ; Subramania Siva. 

9 Cr. L. J. 108 : 
3 I. C. 22 : 5 M. L. J. 1 : 32 Mad. 3. 

S. 4, (1) (h) — Complaint — Police Report. 

The definition of complaint in S. 4 (/:) 
excludes onlj' such Police reports as are 
made under S. 173 after the conclusion 
of the Police inA’cstigation. imperator y. 
Khushal Das. 13 Cr. L. J. 752 : 

17 I. C. 64: 6S. L. R. 82. 

S. 4, (1) (h) — Complaint — Report of 

peon containing no request to take action. 

The report of a peon, containing no express 
or implied request to the Magistrate to take 
anj' action, does not come Avithin the defi- 
nition of “ complaint. ” Ahmad Hussain a'. 
Emperor. 14 Cr. L. J. 462 : 

20 I. C. 622 : 17 C. W. N. 980. 

S. 4 (1) (h) — Complaint — Report of 

Police Officer. 

Report of Police Officer, Avhether in cognizable 
or non-cognizable case, does not amount to a 
complaint./?: re : Babu Lai. 37 Cr. L. J. 587 : 

162 I. C. 308 : 19 N. L. J. 120 ; 
I. L. R. 1936 Nag. 50 : 8 R. N. 258 : 

A. I. R. 1936 Nag. 86. 

S. 4 (1) (h) — Complaint — Report of Ex- 
cise Officer. 

The report of an Excise Officer is a com- 
plaint AA’ithin S. 4 (A), and is a Police Report 
only for the purposes of S. 190. Radhika 
Mohan Das v. Hamid Ali. 28 Cr. L. J. 316 : 

100 I. C. 540 : 54 Cal. 371 : 
A. I. R. 1927 Cal. 405. 

S. 4 (1) (h) — ‘Complaint,' essentials 

of — Allegation made to Executive Officer for getting 
protection from offender, whether complaint. 

The mere fact that a document in Avriting 
contains an allegation that a specific offence 
has been committed does not necessarily con- 
stitute that document a complaint. It is 
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ncccs‘:ary Umt the allci'alion of the offence i 
nnist he made ■with n view to action hein" 
taken against the offender, and it innst further 
he made to a Magistrate in his judicial , 
capacity. A document addressed to a Deputy > 
Commissioner in his executive c.apacily in which i 
an .'dlegalion of an offence is made against a \ 
person merely witli a view to illustr.atc the i 
conduct of that jjer'-on and for taking measures . 
to j)rcvcnt the repetition of such conduct, is not ■ 
/ a complaint. Ilharal Kisitore ImI Singh Deo v. : 

'^Judhislir Moriah. 30 Cr. L. J. 1056 : j 

119 I. C. 413 ; I. R. 1929 Pal. 589 : j 
10 P. L. T. 779 : A. I. R. 1929 Pal. 473. 


District Police Act, is not a complaint of an 
offence within the meaning of S. t (/))• Imparator 
V, Mu'nrammat Khniri. 14 Cr. L. J. 320 : 

19 I. C. lOOS : 6 S. L. R. 254. 

S. 4 (1) (hi — Conijilniiif, tr/inl is. 

Held, that the petition was a complaint as 
defined in .S. -t (/<). Muhammad Gul v. Haji 
Fazlcy Karim. 31 Cr. L. J. 369 : 

122 I. C. 205 : 33 C. W. N. 446 : 
56 Cal. 1013 : A. I. R. 1929 Cal. 346. 

S. 4 (1) (h) — Complaint, ichat is — 

Petition making specific allegations of bribciy 
against Tahsildar. 


S. 4 (1) (h) — Complaint, essentials of. 

The essence of the complaint is the statement 
of fuels relied upon as constituting the offence, 

V It is sufficient that tlic complainant shall 
^ state the true facts in his own language and 
it is for the Magistrate to apply the law to 
these facts. Emperor v. Bal Mukand. 

29 Cr. L. J. 652 . 

, 110 I. C. 108 : 10 A. I. Cr. R. 474 ; 

9 Lah. 678 : A. I. R. 1928 Lah. 510, 

S. 4 (1) (h) — “Complaint," meaning of. 

A petition addressed to a Magistrate which 
deserihes an offence, names tlic offender, and 
asks for his trial and punishment under a 
specific jirovision of the law, amounts to a 
p'' complaint. Shanker v. Manni. 

18 Cr. L. J. 459 : 
39 I. C. 299 : 13 N. L. R. 13 : 
A. I. R. 1916 Nag. 117. 

Ss. 4 (1) (h) — ‘Complaint,’ meaning of. 

A petition in which no allegation that an 
offence has been committed, is made with a 
view that the Magistrate should take action 
in re.sjiect of such an offence hut which mcrcl}' 
requests the .Magistrate to take some jircvcn- 
tivc action is not a conqilaint. Sarfaraz Singh 
v. Emperor. 32 Cr. L. J. 124 (b) . 

128 I. C. 279 : 7 O. W. N. 947 : 

I. R. 1930 Oudh 39 ; 6 Luck. 354 ; 

A. I. R. 1930 Oudh 500. 

S. 4 (1) (h) — Complaint, meaning of — I 

Petition to Collcclor — Colleetor taking action there- \ 
on ns District Magistredc — Petitioner not protesting I 
to magisterial inquiry an his petition . j 

The njjpIicanLs made a petition to the Collcc- j 
' tor alleging that a certain T’n/i.sfWnr had been | 
guilty of nets, some of ■whiefi amounted to I 
offences under the Penal Code. The Collector I 
acting in his capacity ns a District Magistrate, 
ordered magisterial i’nquirj- to be made in ' 
matter of the petition. Tlic petitioner pro- I 
dliceil evidence before the Inquiring Magistrate. 
Du report of the inquirj-, the District Magis- ■ 
trnte tli'.mi'.^ed the petition under S. go:}. ; 
Tlic jH-titioner look the matter up to the 
Sessions .tudge and asked for furtficr magis. 
terial iiKpiiry : Held, that under the circum- ‘ 
stances, tlic petition uas a comjilaint. ISullan 
v. Emperor. 14 Cr. L. J. 425 : 

20 I. C. 409 : 11 A.L. J. 529. 

S. 4 (D (h) — Complaint under S. 

Hom'hai/ District P<diee .tel. 

A complaint filed under S. -tl of the llomlwy 


Accused presented a petition in the Court of 
a District Magistrate and Collector in which 
he made various allegations against a Tahsildar, 
which, if true, constituted offences under 
various sections of the Penal Code. Tlic 
Magistrate treated the petition as a complaint 
and recorded the statement of the accused on 
oath in which the latter made specific allega- 
tions of bribery and extortion against the 
Tahsildar : Held, that the petition amounted 
to a complaint. Thakar Das v. Emjicror. 

19 Cr. L. J. 12 ; 

42 I. C. 924 : 15 A. L. J. 841 : 40 All, 41 : 
' A. 1. R. 1918 All. 945. 

S. 4 (1) (b)— -Complaint, mho ean make. 

It is not necessary that the complainant 
should always he the party directly aggrieved 
by the commission of the’ offence. ’ Dedar Dux 
V, Syamafada Mnlakar. 15 Cr. L. J. 546 : 

24 I. C. 954 : 18 C. W. N. 921 : 41 Cal. 1013 : 

A. I. R. 1914 Cal. 801. 

S. 4 (1) (h)— Complainant, rcUcthcr can 

1 delegate his right. 

I A person cannot delegate to another the 
! right to file a comjdaint. A Dislricf .Magi.sirate 
cannot, therefore, .■lutliorisc the Public Prose- 
I culor to file a complaint on his behalf. Ludhn 
1 Singh V. Emperor. 16 Cr. L. J. 251 : 

28 I. C. 107 : 13 P. R. 1915 Cr. : 

20 P. W. R. 1915 Cr. : 184 P. L. R. 1915 : 

A. I. R. 1915 Lah. 259. 

S. 4 (1) (h) — Fresh eomplaint — Scccs- 

sity of after order of discharge. 

A fresh complaint within the meaning of that 
term in the Cr. 1’. C. .after an order of di'-charge, 
is not ncccs'-ary. .\n application tiuit the case 
might he revived, is sullicicnt. A’ga \yun Du 
V. Emperor. 5 Cr. L. J. 478 : 

13 Bur. L. R. 141. 
S. 4 (1) (h) — .Joint comjilaint, legality of. 

A joint complaint by t■^^o per.-.ons is ' not 
contemplated by the Code. Sushadhar . ieharyi/a 
V. Charles Tegart. 33 Cr. L. J. 83: 

134 I. C. 1189 : 35 C. W. N. 782 : 

I. R. 1931 Cal. 69 : A. I. R. 1931 C.nl. 646. 

S. 4 (1) (h) — Oral allrgalions of enm- 

plaint. 

Oral allegations arc aUo ineliided in the de- 
finitinn of “ com])!aint " contain'd in S. -J 
(D Arunaehatam Chrthi v. Erujinor. 

24 Cr. L. J. 837 : 

74 I. C. 949 : 45 M. L. J. 543 : 

1923 M. W. N. 876 : A. I. R. 1924 Mad. 323. 
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CRIMINAL PROCEDURE CODE (ACT V OF 

1898) 

S. 4 (1) (h)— Penal Code, S. 211— Com- 
plaint to Police — Snbscqjterd complaint to Magis- 
trate — Report of Police that complaint is false — 
Prosecution of complainant under S. 211, Penal 
Code. 

The accused lodged an information of arson 
before the Police. The Police reported the 
charge laid by him to be false and asked for 
his prosecution under S. 211 of the Penal Code. 
The accused filed a petition before tlie Magis- 
trate protesting against the Police and request- 
ing that the complaint laid by him may be 
proceeded with, but he was summoned by the 
Magistrate under S. 211 of the Penal Code 
and committed to the Sessions : Held, that 
the petition filed by the accused before the 
Magistrate amounted to a complaint within the 
meaning of S. 4 {h) which had to be disposed 
of before an action against him could be taken 
under S. 211 of the Penal Code. Ramdhari 
Gove V. Emperor. 29 Cr. L. J. 650 : 

no I. C. 212 :9P.L. T. 236 : 

10 A. I. Cr. R. 417. 


S. 4 (1) (h) — Police Officer, if can present 

complaint in non-cognizablc case. 

The Cr. P. C. does not prohibit a Police Ofiicer 
from presenting a complaint to the Magistrate 
in a case non-cognizablc by the Police. Emperor 
V. Gliulam Hussain. 25 Cr. L. J. 1361 : 

82 1. C. 753 : 1 L. C. 16 : G L. L. J. 606 : 

A. I. R. 1925 Lah. 237. 


-S, 4 (1) (h) — Sanction to prosecute — 

Complaint of Court. 

A Revenue Court, being satisfied from the 
perusal of documents tendered in evidence and 
previously tendered in another case, that the 
documents were forgeries, sent the case for 
inquiry to the Magistrate of the District, who 
was also Collector of the District. The latter 
sent the case for trial to a Subordinate 
Magistrate, who pointed out that sanction 
un&r S. 195 had not been granted. The 
Collector, as the Court superior to the Revenue 
Court in which the documents were first 
tendered in evidence, granted sanction under 
S. 195 : Held, that the communication by the 
Revenue Court to the Magistrate of the District 
was a complaint on which the latter could act. 
Tnder Bhan v. Emperor. 2 Cr. L. J. 687 : 

6 P. L, R. 416 : 30 P. R. Cr. 1905. 


— Ss. 4 (1) (h), 107 — Complaint,” xoliat is 

— Bequest for security proceedings. 

The definition of “complaint” in S. 4, does 
not require that the action asked for should be 
under any particular provision of the Code and 
does not exclude a request for action under 
S. 107, provided the facts alleged to amount 
to a substantive offence. Khacho Mai v. 
Emperor. 27 Cr. L. J. 405 : 

93 I. C. 69 : L. R. 7 A. 76 Cr ; 
A. I. R. 1926 All. 358. 

Ss. 4 (1) (h),, 155, 190 — Non-cognizablc 

case — Report made by Police O fleer — Congi'iizance 
of case — Complaint — Police Oficer — Examination 

of 

The report of a Police Officer in respect of a 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

non-cognizable offence, if it contains an 
allegation in writing to a Magistrate with a 
view to his taking action under Cr. P. C., that 
some person has committed an offence, amounts 
to a complaint of which cognizance can be 
taken under S. 190 (1) (a) and S, 200, cl. 
(aa). It is not necessary in such a case to 
examine the Police Officer who is a public 
servant acting or purporting to act in the 
discharge of his offieial duties. Where a Police 
Olfiecr makes a report after investigation under 
S. 155 (2) under the orders of a Magistrate, the 
report would fall under Cl. (6) of S. 190, even 
though the offence was a non-cognizable one. 
The wording of'^S. 190 is quite general and 
would include even a non-cognizable offence 
being token cognizance of by a Magistrate upon 
a report in writing by a Police Officer. Emperor 
V. Sliiwasroami Gnrusioami. 28 Cr. L. J. 939 : 

195 I. C. 459 : 29 Bom. L. R. 742 : 

51 Bom. 498 : 9 A. I. Cr. R. 110 : 

A. I. R. 1927 Bom. 440. 

Ss. 4 (1) (h), 190 — Cognizance of offence 

by Magistrate — Complaint. 

A petition was filed by eertain persons that 
the accused were interfering with persons who 
came to sell cattle, and had assaulted them as 
well as the complainants, with a view that the 
Magistrate might take action against the accu- 
sed : Held, that the petition was a complaint 
within the Cl. (h) of S. 4. The Magistra;^'^ 
acting upon this complaint acted under Cl. (n; 
and not under Cl. (c) of S. 190. Jhau Lai v. 
Pir BaJehsh. 10 Cr. L. J. 18 : 

2 I. C. 453. 

Ss. 4 (1) (h), 190 — Complaint, mean- 
ing of. 

The definition of complaint in S. 4 Qi) does not 
contain any limitation that, before a Magistrate 
can take cognizance of an offence on complaint, 
he ought to have before him, as complainant, 
some one with a personal knowledge of the 
facts, nor does S. 190 of the Code eontain any 
such limitation. Sulcurnar Chaltcrjcc v. MuQz- 
ud-Din Ahmed. 22 Cr. L, J. 455 ; 

61 I. C. 839 : 25 C. W. N. 357 ; 

A. I. R. 1921 Cal. 561. 

Ss. 4 (1) (h), 190 — * Complaint ’ — 

‘ Police Report ’ — Report made by Police Officer 
in non-cognizable case, tohethcr complaint or 
‘ Police Report 

The Superintendent of Police by a letter to 
the Deputy Commissioner made charges of 
extortion against the petitioner who was a 
Police Officer under suspension, and this letter 
was placed before a Magistrate empowered 
under S. 190, who issued a warrant for the 
arrest of the petitioner and thereby instituted 
proceedings against him without examining the 
Superintendent on oath : Held, that if the 
Police Superintendent’s letter was not a ‘ Police 
Report it was a ‘ complaint ’ within the 
meaning of S. (4) (1) Qi), and the proceedings 
were not liable to be quashed, whether the 
letter was a ‘ Police Report ’ or a * complaint.’ 
Harihar Ray v. Emperor. 20 Cr. L. J. 675 : 

52 I. C. 595 : 23 C. W. N. 481 : 

29 C. L. J. 383 : A. I. R. 1919 Cal. 383. 
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CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

Ss. 4 (1) (h). 190, 191—Covij>lai,i{, 

tcho can file— Complaint lat Puti'.ic Prosecutor — 
Jurisdiction oj Magistrate. 

Every member of lUe jiuhlic htw :i rip'.it to 
t;ct the Jaw in motion by ooTrijiIaint. %\tifllK'r 
lie is Ijimsclf n wilnefs of tbe fuels v>bieh jirimn 
facie constitute an offonee »)r not. IN'herc. 
tficrcforc, a eornplriinl is (ile<i liy a Public Pro- 
secutor, llic u!af:is[rafc dot's not take co^tni?,- 
ance on Iiis own Imowicdpc, cr susjtieion or 
' information and file accused h.ts no rieht to 
claim to be tried before another Court. Tim- 
peror v. Shacalcram. 15 Cr. L. J. 369 : 

23 I. C. 737 : 7 S. L. R. 77 : 

A. I. R. 1914 Sind 65. 

Ss.4 (1) (h), 190 (1) (a), 192 (1)- 

'JtepoTt of offence by Trying Magistrate, xchether 
complaint — District Magisttatc, Jurisdiction of — 
Transfer of case for trial to Subordinate Court. 
Wlicrc a Trying Magistrate after the con- 
clusion of n trial submits a report to the 
District Itlagistratc detailing facts indicating 
tliat a certain person bad, in relation to the 
Iiroccedings in trie Trial Court, committed an 
ofrcnce under S. ItKI, I’cnal Code and the 
District Magislnito tliercupan orders the pro- 
.Hccution ol that person and tninsfcrs tlic 
case to a Magi.stnitc subordinate to Iiim, his 
action is not ultra vires, inasmucli as the 
report to tiie District Magistrate amounts to 
a complaint vitliin the meaning of S. 4 (//) 
and the District Magistrate can take cogniz- 
ance of the offence under S. 100 (l).(a;and send 
it for trial to a Subordinate Magistrate under 
S, 10*3 fl). Sarju Prasad v. Emperor, 

25 Cr. L. J. 947 ; 

81 I. C. 595 : 21 A. L. J. 825 : 

9 O. & A. L. R. 1049 ; 

A. I. R. 1924 All. 190. 

Ss. 4 (1) (/<), 190 (1) (a), 55&-h'cpoTl of 

an Akunwun, .stating there teas jirinia facie case 
against applieant — A complaint — .Magistrate 
issuing icarrunt tcitliout c.rumiuing Akunwun on 
oath — Error in procedure — Magistrate also a 
Collector, if can try case. 

Till* Superintendent of Land Records made a 
icfiort to the Deputy Commissioner stating 
that tax tickets had been tamitcrcd with, and 
that an ciKpiiry was necessary. Tlic Deputy 
Commissioner directed the .-Ikunxcun to make 
eixpiiry. The .■il.-utaciin submitted a rcjiort, 
slating tiiat there was a prinia facie case 
against the a])plicant, sliowmg that he had 
collected revenue in excess ol the authorised 
amount by means of falsilicd rcceiids made 
liy him ; and liad committed olieliecs under 
^s. -ilf and of the Penal Code. 'I'he 

Dtpiity Commissioner took up the report u.s 
a .Magislnilc, and, without examining the 
.■ll.iiiacan on oath, is'Ued a warrant against 
the apjilicant under S, ■\ 77 ~.\ of the Cotie : 
Held, that his procedure iMes not correct, as 
lie should have c.xumined the --I/;imrrim on 
o.ntJi iK-fore issuing a w.arnint, but that the 
omission was an error in ptoctdutv and liid 
not vitiate a txUH-ludeil trial : llela, also, 
that the report of the .■thunreun was a coin- 


CRIMINAL PROCEDURE CODE (ACT V OF 
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phaint, ns defined in S, 4 (li) and that the 
action of the Magistmte was taken under 
cl. (o) and not under el. (c) of S. 15>0 (1) : 
Held, further, tiial the fact that the District 
. Magistrate is nKo the Collector did not bar 
him from trying the case, as under S. .530 
he is not deemed, to be a jiarly to, or 
Iicrsoniilly interested in a case by reason 
only that he is concerned therein in a imblie 
eapacilv, .Vgn Ba v. Emperor. 1 Cr. L. J. 671 : 

2 L. B. R. 204. 

Ss. 4 (1) th), 190 (1) (b)— “Report of 

I a Police Officer” and “Police Jleporl”, meaning 
of 

The cxjircssions “report of a Police OHiccr” 
and “Police Report” mentioned, respcctivclj*, 
in S. 4 (1) (/i), and S. 100 (1) (b), do not refer 
exclusively to reports under Cli. XIV of tlic 
Code. These e.xprcssions refer to and include 
any report by a Police Ollicer, ivhetlier in a 
cognizable or non-cognizablc case, and it is not 
necessary for a Magistrate receiving such a 
report to treat the reporting ofliccr os a 
complainant under S. 200 of the Code. 
Emperor v. Ngo Po 'Thin. 1 Cr. L. J. 193 : 

10 Bur. L. R. 36 : 2 L. B. K. 146. 

Ss. 4 (1) (h), 190 (c), 200— Complaint 

— Letter to Magistrate giving information tvilli 
i request to take action. 

I A letter to a Magistrate, informing him 
. that a certain jicrson used insulting language 
I to the writer and asking him to take action, 

I is a complaint, and the Magistrate ought to 
examine the complainant on oath, under 
S. 200 before issuing a summons to the 
accused. Khctlcr Mohan Miller v. Emperor. 

14 Cr. L.J. 76: 

18 I. C. 412 : 17 C. W. i\. 448. 

Ss.4 (1) (h), 190(1) (c), 191— Coi«- 

plainl and iiijvniiutioii, distinction bclicccn — 
Complaint ivhcn and by whom competent. 

The c-ssciilial difference between a complaint 
and information is lliat a Magistrate acts on 
a coniphiint because the complainant has 
asked him to act, hut a .Magistrate acts on 
information on his own initiative. But tlicrc 
is nothing in tlie definition of complaint to 
show lliat a complaint can he made only in 
a non-cognisahle case or only by the person 
aggrieved. Shco Pratap Singh v. Emperor. 

32 Cr. L. J. 306 : 

129 I. C. 436 ; 1930 A. L. J. 1316 : 

L. R. 12 All. 25 Cr. : I. R. 1931 All. 164 : 

A. I. R. 1930 All. 820. 

!■ Ss. 4(1) (h), 190 (I) [c), A25— Letter 

j to Distiict Magistrate eonixying information of 
; offence — District Magistrate, ichellicr entitled to 
, take action — lireision. 

j A letter was written to a District Magis- 
I tratc i-onvcying iiifonnation of an offence 
. find iiskiiig for action to he taken. The Dis- 
trict Magistrate thercU])on liwk action under 
S. It'd (Ij (c). Till* nccu-ed liled an applieation 
' of revision : Held, tlial the Magistnite was 
entitled to treat the letter as an infornuition 
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and no irregularity had been committed by 
him in that respect. Chhoie Maharaj v. Emperor. 

OK Of T T 1147 • 

81 1. C. 971 : 10 O. & A.’ L. R. 605 i 
A. 1. R. 1925 Oudh 144. 

Ss. 4 (1) (h), 193— PcMoZ Code, S. 211 

— Application to Deputy Commissioner for 
enquiry, whether complaint. 

M. addressed an application to a Deputy 
Commissioner, saying that his application to 
the Police was not enquired into and praying 
that the Deputy Commissioner should order 
an enquiry or start himself an enquiry. M. 
did not ask for the trial and punishment of the 
accused : Held that the application was not 
a “ complaint ” for tiic purposes of S. 211 of 
the Penal Code. Mahadu v. Emperor. 

24 Cr. L. J. 959 : 

75 I. C. 543. I 

Ss. 4 (1) (h), 195 — Depart submitted by ' 

Superintendent of Police with endorsement for ] 
necessary action, lohcthcr complaint. 

A report submitted b}’ the Superintendent of , 
Police to a Sub-Divisional Olficer with the 1 
endorsement that it is submitted for favour of ; 
perusal and necessai^' action docs not amount 
to a complaint within tlie meaning of S. 4 (h). 
Baldco Singh v. Emperor. T1 Cr. L. J. 899 : 

L. R. 7 A. 133 Cr. 96 I. C. 211 : 

A. I. R. 1926 All. 566. 

Ss. 4 (1) (h), 195, 476 — Complaint — 

Sanction. 

Where the order of the Court was “ I hereby 

complain against R that he 

on filed two false and forged 

bonds in suit No in the Court of j 

an offence under Ss. 471, 470 and 209, I. P. C. 
The papers will be sent to the District Magis- 
trate with the request tliat tiiey may be made 
over to a competent Court for dispokal Held, | 
that this was a complaint as defined in S. 4 (/i) , 
and not a sanction under S. 105 or S. 470, 
Ilaja Earn v. Emperor. 15 Cr. L. J. 700 : 

26 I. C. 148 ; 12 A. L. J. 881 : 

A. I. R. 1914 All. 367. 

Ss. 4, (1) (h), 195, 476 — “ Complaint,” 

xohal is — Sanction to prosecute — Perjury, trial for, 
without sanction or complaint, legality of. 

Accused, who held a decree against the com- 
plainant, recovered in execution of the decree a 
sum larger than was due thereunder. The com- 
plainant thereupon applied to tlic Court for 
sanction to prosecute the accused. No sanction 
was granted, nor was any action taken under 
S. 476 of the Cr. P. C. The presiding 
officer of the Court, however, addressed to the 
Magistrate of the district a letter in which he 
stated all the facts and concluded by soliciting 
orders in the case. Tlic accused was tried and 
convicted under Ss. 193 and 210 of the 
Penal Code : Held, (1) that the letter addressed 
to the District I\Iagistrate did not amount to 
a complaint within the meaning of S. 470 ; 
(2) that no sanction having been granted 
under S. 195, the trial and conviction were 
illegal. Shco Sampat Pande v. Emperor. ■ 

19. Cr. L. j. 963 ; 

37 I. C. 815 : 16 A. L. J. 662 : 40 All. 641 : 

A. I. R. 1919 All. 455 : 
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Ss. 4 (1) (h), 199 — Adultery — Com- 
plaint — Statements in husband's deposition in a 
trial on another charge — Practice — Penal Code, 
(Act XLV of 1860), Ss. 366, 379, 498. 

Tlic accused was charged in the first instance 
under Ss. 3GG and 379 of the Penal Code. When 
tlie complainant, the husband of the woman, 
was examinnd as a witness, there were certain 
statements made in his deposition amounting 
to an offence under S. 408. The Court acquitted 
the accused on charges under Ss. 3G6 and 379, , 
but convicted him under S. 498 : Held, that 
the conviction was bad and ought to be set 
a.side. The Court could not take cognizance of 
the offence under S. 498, as there was no com- 
plaint by the husband ; the statement in the 
husband’s deposition as a witness could not be 
said to be a complaint. Emperor v, Imankhan. 

13Cr. L.J. 287. 

14 Bom. L. R. 141 : 14 I. C. 671. 

S.s. 4 (1) (h), 199 — Complaint — Petition 

by husband simply for coercing wife, whether a 
complaint. 

Where the accused leaving her husband’s 
house went with her jewels and some property, 
and the husband went to the house of the 
Deputy Magistrate at about 9 p. m., where was 
also the first accused, and presented a com- 
plaint not with the object of getting the 
INIagistrale to take action but simplj- to coerce 
his wife to give back the jewels : Held, that 
there was no complaint under S. 109 such 
as could entitle the Magistrate to take cogni- 
zance of the case after the death of the 
husband. In re : liitkmani Animal. 

16 Cr. L. J. 466. 

29 I. C. 98 : A. I. R. 1916 Mad. 1059. 
Ss. 4, (1) (h), 199 (1) (a), 552— Applica- 
tion not suggesting magistrate should take 
action — Prayer to take woman from husband’s 
custody — Magisrtatc if bound to take 
deposition of applicant — Omission to do so — 
Whether vitiates subsequent order directing 
complaint under Penal Code, S. 182. 

An application to the Slagistrate did not sug- 
gest that the IMagistrate should take any action 
against any person for committing an offence ; 
nor did the allegations in the application form 
the ingredients which constituted any offence 
under the Penal Code ; nor was there any offen- ^ 
ce referred to in the application by the number 
of the section. It only said that R, the hus- \ 
band of K, came to the house of D and took her 
away from that house. The relief asked was 
that K should be set at liberty and taken from 
thc.custody of her husband because there was 
an apprehension that he might ill-treat her ; 
Held, that the application was not a criminal 
complaint but an application under S. 552, 
that the IMagistrate was not bound to take the 
deposition of the applicant on oath and his 
omission to do so did not vitiate an order sub- 
sequently made by him directing a complaint 
under S. 182, Penal Code, to be made against 
the applicant for prosecution under S. 199 (1) 

(a), Dalpnt Bai v. Emperor. 37 Cr. L. J. 857 : 

163 I. C. 609 : 1936 A. L. J. 592 ; 

9 R. A. 42 : 1936 A. W. R. 396 : 

A. 1. R. 1936 All. 469. 
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-Ss. 4 (1) (h), 202 — CompUmtl — Com- 


plaint containing prmjcr that case be investigated 
bp superior Police Officer, effect of. 

An application addressed and presented to a 
Mnpistratc containing an allegation that an 
ofrence lias been committed, ivitli a prayer that 
the culprits be suitably dealt with, is a “com- 
plaint”. Merely because the application also 
contains a prayer that the ease should be in- 
j vestigated by a superior Police Ofliccr on the 
"round that the “local” Police is hostile to the 
njiplicant, and under the inllucncc of the prinei- 
pal accused, docs not make it an executive 
appliciition. Kaniya Ham v. Chanan Mat. 

41 Cr. L. J. 618 : 

42 P. L. R. 134 : 188 I. C. 524 : 13 R. L. 33 : 

A. I. R. 1940 Lab. 208. 

Ss. 4 (1) (h), 203 — Information reported 

by Police to be false — Complainant ashing for 
judicial enquiry — Application, xchether complaint 
— Procedure. 

IVherc an information is reported by the Police 
to be false and the complainant asks for a 
judicial enquiry into the charge made by him, 
his apiilication amounts to a complaint within 
the meaning of S. 4 (h) and the proper mode of 
dealing with it is to cx.aminc the complainant 
onoalliandto dispose of the application as a 
.--"'complaint under the procedure indicated [ 
] in Chajitcr XVI of the Code. Emperor v. • 
Makund Patel. 20 Cr. L. J. 389 : 

50 I. C. 997 ; A. I. R. 1919 Pat. 530. ' 

Ss. 4 (1) (h), 203 — Petition of objection, 

•.vhcthcT comqjlaint. 

A charged B with house-breaking and B lodged 
an information against A for theft of bis gun. 
The Police reported B’s ease to be false, and B 
filed a petition of objection asking the 
Magistrate to make an investigation and to 
summon the accused. B, in the meantime, was 
tried on the charge of house-breaking and 
acquitted, and the JMagistratc passed an order 
on his petition of objection: that his case was 
false: //eld, (1) that the petition of objection 
filed by B was a complaint within the meaning 
of S. 4 (/i), (2) that the order of the Magistrate 
entering the theft ease as false, was in substance 
an order under S. 203 dismissing the complaint. 

, Sadhu Charan Hoy v. Halci Sicain. 

19 Cr. L. J. 874 : 

' 147 I. C. 70: 3 P. L. J 346: A. .R. 1918 P.nf. 270. 

Ss. 4 (1) (h), 250— Complaint — Informa- 
tion laid by Police OTiccr — Police Heport — 
Compensation. 
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A petition for maiutenanec under S. -ISS is 
not a complaint within the meaning of S. 4 (/i). 
The MairiKtratc to whom it i. made, cannot refer 
it to a Subordinate .Mai;i'-tratc for enquiry and 
dismiss it on his rcjiort. Emperor v. Amir Khan. 

2 Cr. L. J. 367 : 

6 P. L. R. 361. 


Ss. 4 (1) (h) 488 — Application for main- 
tenance — Whclh>'r complaint — Enquiry by Sub- 
o rd iualc Mag ist ra !c. 

An .application for mainlcnanec is not a com- 
plaint as defined in .S. -I (/i). A .Magistrate 
should inquire into it himself. He cannot refer 
it to a Subordinate Magistnilc for inquiry and 
dismiss it on his report. Sardaran v. Amir Khan. 

2 Cr. L. J. 421 
29 P. R. Cr. 1905 

-Ss. 4 (1) (h), 498 — Complaint — Police 


Officer’s report. 

The report of a Poliec OlTiecr is not a com- 
plaint within the terms of S. 199. lihana v. 
Emperor. 12 Cr. L. J. SO ; 

8 I. C. 1160 : 32 P. R. 1910 Cr. 

S. 4 (I) (i) — ‘-European British subject'’ 


— Evidence as to. 

Evidence to the effect that tlic njiplicant’.s 
grandfutlicr was born in England is not 
suffieicnt to bring the applicant within the 
provisions of S. 4 (t). In order that the appli- 
cant should bring himself within the four 
corners of that definition, ho will have to show 
that his grandfather was of European descent. 
Cyril Bertram Plucknctt v. Emperor. 

41 Cr. L. J. 72 : 

184 I. C. 757 : 43 C. W. N. 120 : 

I. L. R. 1939 Cal. 162 : 12 R. C. 295 : 

A. I. R. 1939 Cal. 545. 


—European British .rub- 
sub'cct born at Coil- 


S.4 (1) (i)- 

ject — Son o'" Indian 
stanlinople. 

TIic mere fact that the accused, the son of 
an Indian subject of His Jlajcsty, was born at 
Constantinople, docs not make him an “Euro- 
pean Britisli subject,” when it is not proved 
that the accused or his father or his grand- 
father was domiciled in the United Kingiloni 
or in any of the European, American or 
Australian Colonics or Possessions of His 
Majesty. Alexander Hiiffc v. Emperor. 

13 Cr. L. J. 197 : 
14 I. C. 197 : 24 P. W. R. 1912 Cr. 


)Vhcrc a Police OITiccr lays an information 
against a person under S. lit or S. 08 (r) of the 
Bomb:u' District Police Act, such information 
is a complaint. Compcnsiition can be awarded 
against the Police Olficer, if the c-asc is 
frivolous or vexatious. Jmperator v. Khushal- 
das. 13 Cr. L. J. 752 ; 

17 I. C. 64 : 6 S. L. R. 82. j 

Ss. 4(l)(h), 488 — .IppHcation formainlc- 1 

mjiifc, •.chethcT complaint — Delegation of enquiry. \ 


S. 4 (1) (i) — Invcsligalion, meaning 

of. 

An investigation includes all tlic proceedings, 
under the Code for the collection of evidence, 
conducted inter alia by a Police Orficer. 

148 I. C. 178 : 6 R. S. 189 : 
A. I. R. 1933 Sind 240. 

S. 4 (1) (j) — “European British sub- 
ject, ’’ meaning of. 
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The ^vords ‘European British subject’ in S. 4 
{j), mean an European Britisli subject .who 
had claimed to be dealt with as such. In rc : 
H. B. Babington. 38 Cr. L. J. 336 

167 1. C. 160 : 1936 M. W. N. 1091 : 
44 L. W. 755 : 71 M. L. J. 827 : 
9 R. M. 430 : 1. L. R. 1937 Mad. 339 : 

A. I. R. 1937 Mad. 14. 

■ S. 4 (1) (j) — Etiropcan British subject 

waiving his right to be tried as such — Judicial 
Co7m7rissioncr’s [Court is Court o'" revision or 
appeal. 

An appeal or revision is clearly a subsequent 
stage of a trial, and a European Britisli sub- 
ject who has waived his right to be tried as 
such before the Magistrate, is debarred from 
asserting it or claiming the special procedure 
provided for such trial before the appellate 
or revisional Court. The first part of the 
deflnition of a High Court given in S. 4 (j) 
does not apply in such a case and the Judi- 
cial Commissioner’s Court is the Court of 
revision or appeal for a European British 
subject, who has waived his right to be tried 
as such or who has set it up and failed to 
establish it. Emperor v. Private T. B. A. TP. 
Johnson. 141 1. C. 445 ; 

A. I. R. 1933 Pesh. 6. 

S. 4 (1) (j), — Waiver of right of trial 

as European British subject— Bight of Appeal or 
Bevision as European, if sustainable. 

Where an accused waives his right to be tried 
as a European British subject, the special pri- 
vilege given to him as such including the right 
of appeal or revision to the High Court by 
virtue of S. 4, cl. (j) is lost. Jhermiah v. Johnson. 

25 Cr. L. J. 231 : 
76 I. C. 695 : 45 M. L. J. 800 : 
18 L. W. 895 : 33 M. L. J. 194 ; 
1924 M. W. N. 60 : A. I. R. 1924 Mad. 373. 

S. 4 (1) (k) — Enquirij and trial, dis- 
tinction. 

Possibility of proceedings ending in discharge — 
Proceedings are enquiry — From the point at 
which they must result in conviction or acquit- 
tal, they become trial. Blohamniad Hussain v. 
Falthrullah Beg. 34 Cr. L. J. 58 : 

140 I. C. 689 : 9 O. W. N. 782 : 
8 Luck. 135 : I. R. 1933 Oudh 10 : 

A. I. R. 1932 Oudh 298. 

S. 4 (1) (k) — Enquiry in connection 

with tender of pardon, necessity and nature of. 

Cr. P. C. does not make any provision for any 
inquiry by the District Magistrate or any other 
Magistrate in connection with a tender of par- 
don. It is entirely a matter of his choice. 
Any such inquiry, as he makes, would not be 
an inquiry conducted under the Code within 
the meaning of S. 4 (k). Motilal Hiralal v. 
Emperor. 22 Cr. L. J. 728 : 

64 I. C. 40 ; 43 Bom. L. R. 884 : 

S. 4 (1) (k) — Enquiry, nature. 
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An enquiry under the Code is different from 
a ‘ trial ’. Bamchandra v. Satyabluma. 

29 Cr. L. J. 372 : 
108 I. C. 328 : 9 P. L. T. 459 : 

10 A. I. Cr, R. 25. 

S. 4 (1) (k ) — Inquiry and investigation, 

distinction bctioeen — Documents seized — Examina 
lion of, by Customs or Police Officers, whether in- 
vestigation. 

A clear distinction is made by the Cod.e"^ 
between an inquiry and an investigation. An 
“ inquiry ” relates to a proceeding held by 
a Court or a Magistrate, while an investigation 
relates to the steps taken by a Police Oflicer 
or a person other than a Magistrate. A pro- 
ceeding by a Police Olficer for the collection 
of evidence would answer the definition of 
investigation only if it were a proceeding 
under the Code. An e.vamination by the 
Customs or Police Oiliccrs, of the documents 
seized, is not a proceeding under the Code 
and hence not an investigation under the 
Cr. P. C. K. lloshide v. Emperor, 

41 Cr. L. J, 329 : 
186 I. C. 486 ; I. L. R. 1940 1 Cal. 231 ; 
44 C. W. N. 82 : 12 R. C. 510 : 

A. I. R. 1940 Cal. 97. 

S. 4 (1) (k)— Proceedings under S. 115, , 

if enquiries. 

Proceedings, under S. 145, arc enquiries within 
the meaning of S. 4 (k). An enquiry under 
the Code, docs not merely mean an enquiry 
into an offence, but includes enquiries into 
matters which arc not offences. Ali Muhammad 
Khan v. Tarok Chandra Banerji. 

9 Cr. L. J. 278 : 

1 I. C. 336 : 13 C. W. N. 420 : 

Ss. 4 (m), 100 — Enquiry before issue of 

search xoarrant — Magistrate’s poxocr to adminis- 
ter oath. 

Enquirj’^ before issuing a search warrant in 
order to satisfy the Magistrate that there is 
ground for issuing search warrant being judicial 
proceeding, the Magistrate is empoAvered to 
examine persons on oath, and such persons 
arc bound to take the oath under S. 5 of the 
Oaths Act, and under S. 14 of that Act, 
are bound to state the truth. Abdul Aziz 
V. Emperor. 17 Cr. L. J. 491 : 

36 I. C. 171 : 31 P. R. 1916 Cr. : 

A. I. R. 1916 Lah. 231. 

Ss. 4 (m), 476 — Jurisdiction — Judicial 

Proceeding” — Inquiry into petition against sub- 
ordinate o^icial. 

An inquiry conducted by a Magistrate into 
the truth of allegations against a subordinate 
official contained in a petition presented to a 
Deputy Commissioner is a judicial pro- 
ceeding. Emperor v. Kuna Sah. 

2 Cr. L. J. 454 : 
25 A. W. N, 195 : 2 A. L. J. 717 : 

I. L. R. 1928 : All. 89. 
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^S. 4 (1) (m) — ‘Criminal proceeding.' 

meaning, of. 

Triminal proceeding’ includes investigation 
by a I’olicc Ofliccr of an allcr;ed cognizable 
offence. Emperor v. Johri. 33 Cr. R. L. 256 : 

136 I. C. 277 : 1931 A. L. J. 177 ; 
I. R. 1932 All. 165 : A. I. R. 1931 All. 269. 

S. 4 (1) (m) — Inqiiirp under S, 176, 

•.ehether judicial — Itevision hg High Court. 

t 

■s Proceedings under S. 17C arc judicial procecd- 
ing.s and arc subject to the revisional powers 
of the High Court under Ss. -t!!.') and -i:>9 apart 
from its inherent powers recognised by S. .501 -A 
of the Code, hire: Laxmi Saraijan Timmnna 
Kashi. 29 Cr. L. J. 1063 : 

112 I. C. 567 : 30 Bom. L. R. 1050 : 

A. I. R. 1928 Bom. 390. 

Ss. 4 (1) (m) — Judicial proceeding 

mhethcr includes cxcculion proceeding. 

The definition of a judicial proceeding in 
iS. 4 (ni) is wide enough to cover execution 
proceedings. Brahamdeo Singh v. Emperor. 

19 Cr. L. J. 153 : 
43 I. C. 441 : A.I.R. 1917 Pat. 101. 

S. 4 (1) (m) — Malation proceedings. 

s,,.' .Mutation proceedings are judicial proceedings 
! within the meaning of the Cr. P. C. Lachhman 
Prasad Joshi v. Emperor. 31 Cr. L. J. 679 : 
124 1. C. 364 : 6 O. W. N. 953 : 5 Luck; 435 : 

A. I. R. 1930 Oudh 78. 

Ss. 4 (1) (m), 476 — Proceedings in exe- 
cution, ".ehether “judicial proceeding’’ -Sanction 
to prosecute — Guiding principle. 

Tiic proceedings in execution arc judicial pro- 
ceedings within the meaning of tlic Code till 
they arc finally disposed of by the Court. No 
Court .should direct or sanction prosceiilion 
unlc.ss there is a reasonable probability of con- 
viction. The opinion of the Court should be 
judicial opinion b.a.scd on evidence and formed 
after a thorough inquiry into the matter. 
Shioshanharpuri v. Emperor. 16 Cr. L. J. 161 : 

27 I. C. 545 ; 10 N. L. R. 177 : 
A. I. R. 1914 Nag. 40. 


S. 4 (1) (o). 

Sec Cattle Trc.spass Act, S. 22. 

Ss. 4 (1) (o), 29 — Offence under Itlussal- 

vian IVaqf Act — Jurisdiction of Magistrate — 
'Offence,' definition of. 

An offence under S. 10 of the Mussalman Waqf 
Act is an ‘offence’ within the meaning of 
S. t, sub-s. (o), Cr. P. C. and S. !i, cl. 37 of the 
(Jenentl Clauses Act, and is, therefore, triable 
not by the District .Ttidge, but by any Magi.s- 
trate under the provisions of S. 29. .-Hi 
Mahomed v. Emperor. 28 Cr. L. J. 954. 

105 I. C. 666 : 9 A. I. Cr. R. 142 : 

A. I. R. 1928 Sind 43. 


j A M.agistratc of the Second Class, who is 
j jiuthoriscd under .S. tot), Cr. P. C. to take 
i cocnisancc of offences upon receiving com- 
i i>Iainls, has power to t.'d;c cognisance of com- 
j plaints under S. 20 of the Cattle Trcsp.ass 
j Act. Emperor V. I’ishvanath Vishnu Joshi. 

I 21 Cr. L. J. 95 : 

54 I. C. 495 ; 21 Bom. L. R. 1084 ; 

44 Bom. 42 : A. I. R. 1920 Bom. 85. 

■ Ss. 4 (1) (o), 407 — Cattle Trespass Act, 

, .'ys. 20, 22 — Compensation a-.carded to complain- 
ant under ,S. 22 of the Cattle Trespass Act — 

I Appeal. 

I By S. 4 (o) the word “offence” includes an 
; act in respect of which a complaint may be 
made under S. 20 of the Cattle Trespass 
Act, and a person against whom an order 
under S. 22 of the Cattle 'rrespass .Act is made, 
is a “person convicted on a trial” within tlic 
meaning of S. -107. In re ; Ponnusami, 

5 Cr, L. J. 86 : 

I. L. R, 29 Mad. 517. 

S. 4 (1) (p) — Offtccr-in-chargc of Police 

Station — Constable. 

Under the powers conferred by S. C, the Local 
Government (Mad.) has directed that the 
senior consl.ablc present at any Police Station 
.shall be deemed to be officer-in-charge of the 
Police Station for the time being during the 
absence of the ofliccr-in-chargc. Public Pro- 
secutor V, Knppa Kavundan. 12 Cr. L. J. 190 : 

10 1. C, 667 : 1911 2 M. W. N. 231 : 

9 M. L. T. 414. 

Ss. 4 (1), (p), 166 — Police Officer present 

at station house, meaning of — Search by person 
in charge of station duritig permanent incumbent's 
absence, legality of. 

Under S, 4 (p) if a person is deputed to be 
in charge of a Police SUition, the fact that he 
is doing duty clsewlicrc does not deprive him 
of his capacity of .station house officer. The 
words present at the station house in S. 4 (p) do 
not liavc the effect of depriving an officer of his 
functions if lie hapjicns to go out of the station 
house. A search by a person, therefore, who is 
appointed to do the duties of a station officer 
but who happens to be out of the station at the 
time is not illegal. .-Isan Alliar v. Masilamani 
Nadar. 20 Cr. L. J. 422. 

51 1. C. 198 : 36 M. L. J. 252 : 42 Mad. 446 : 

1919 M. W. N. 452 : 25 M. L. T. 276 : 

A. I. R. 1919 Mad. 226. 

S. 4 (1) {r)—Adcocates on Appellate 

side, if pleaders. 

Advocates on the Appellate Side do not come 
within the definition of “Pleader” as defined 
in the Code for the purpo>;cs of the Sessions 
Court. Consequently, they have no authority 
to practise in the Sessions .Side of the High 
: Court. In re : Philip v. Godinho (F. B.) 

148 I. C. 664 : 36 Bom. L. R. 1 
‘ 58Bom. 456:6 R.B. 312: 

! A. I. R. 1934 Bom. 70. 


Ss. 4 (1) (o), m -Cattle Trc.spass Act, : S. 4 (1) {r)--Conslituted attorney- 

.S'. — Pincers of i^nd Class J^Ia^istralc to take * 

of, Con''titutcd nllomcy mn appear for the 
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accused. Jajfar Cassitm Moosa v. Emperor. 

35 Cr. L. J. 1035 : 
149 I. C. 1132 : 36 Bom. L. R. 433 ; 
6 R. B. 414 : A. I. R. 1934 Bom. 212. 

— — S. 4 (1) (r) — Mul'hlar — Authority of 

Mukhtar to practise in Criminal Courts. 

A Mukhtar is not entitled to practise generally, 
and as of riglit, in Criminal Courts, but requires 
the permission of the Court to act in any 
particular proceeding. Ifi re : Anant Itam. 

7 Cr. L. J. 21 : 
28 A. W. N. 11 : 1. L. R. 30 All. 66 : 

5 A. L. J. 40. 

S. 4 (1) (r) — Mukhtar — Itighl to appear 

in Criminal Courts — General order jnohibiting 
Mnkhtyrs from practising, legality of. 

A District Magistrate has no power, in view 
of S. 4 (1) (r) to pass a general order pro- 
liibiting I\Iukhtar.s from practising in the 
Criminal Courts. Tlicre is no reason why a 
Mukhtar, thougli he has no general power 
to appear in any Court, sliould lie debarred 
from appearing in any proceeding in a Crimi- 
nal Court with tlic permission of tlie Court. 
In re : Bajirao Ahaji Kulkarni. 29 Cr. L. J. 226 : 

107 I. C. 56 : 29 Bom. L. R. 1587 : 
9 A. I. Cr. R. 403 : A. I. R. 1928 Bom. 33. 

S. 4 (1) (r) — Mukhtar — Bight to appear 

in Criminal Court — Practice. 

A Mukhtar can only plead in a Criminal Court 
with the permission of the Presiding OfTiccr of 
the Court. He has no riglit to plead without 
such permission. Topanmal v. Emperor. 

12 Cr. L. J. 118 : 
9 I. C. 711 : 4 S. L. R. 195. 

S. 4 (1) (r) — Pleader accepting engage- 
ment in Court not authorized to practice — Duty. 

It is the duty of a Pleader wlio apjicars in a 
Criminal Court of a District, to wliich his sanad 
or certificate does not apply,' to inform the 
Magistrate that he cannot appear as of right 
and to apply for permission vindcr S. 4 (r). TJic 
better course is not to accept a fee or an 
engagement until tliat permission has been 
accorded, but if the Pleader accepts the engage- 
incnt before attending the Magistrate’s Court, 
he ought to explain to his client that his 
appearance will be contingent on the Magistrate’s 
permission. In re : Mr. C. H. Clanents. 

15 Cr. L. J. 382 : 
23 I. C. 750 : 7 S. L. R. 98 : 
A. I. R. 1914 Sind 7. 

Ss. 4 (1) (r), 340 — Mukhtar — Bight to 

appear on behalf of accused — Discretion of Court 
not to allow. 

It would rarely be a wise discretion on the 
part of a Sessions Judge or a M.agistratc to 
refuse permission to a Mukhtar appearing for 
the defence. A Mukhtar should not be permitted 
to appear where his appearance is unnecessary 
or where there is no reason for his appearance. 
In deciding wdiether permission should or should 
not be given, the character of the person 
appointed to plead must be taken into con- 
sideration. Ishan Chandra v. Emperor. 

12 Cr. L.J. 111 : 
9 I. C. 664 : 15 C. W. N. 409 : 
13 C. L. J. 635 : 38 Cal. 488. 
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Ss. 4 (1) (r), 340 — Prosecuting Inspector, 

tohether can defend accused. 

A Prosecuting Inspector may, with the per- 
mission of the Court, defend an accused though 
he is not a member of the Bar, but it is desirable 
in such eases, that the Magistrate should record 
the statement of the accused that he has 
appointed him for his defence. Emperor v. 
Chotc Khan. 31 Cr. L. J. 419 : 

122 I. C. 442 ; 26 N. L. R. 172 : 
A. I. R. 1930 Nag. 150. 

Ss. 4 fl) (u), 8, 13, 349 — Nagpur City — 

City Magistrate, whether ‘ Sub-Divi.sional Magis- 
trate' — Befcrcncc by Honorary Magistrate to 
City Magistrate, whether valid. 

Since Nagpur City has not been declared to 
be a sub-division of the Nagpur District, the 
City Magistrate of Nagpur cannot be described 
as a Sub-Divisional Magistrate for reference of 
eases to him under S. Off), Cr. P. C. by Second 
and Third Class .Magistrates in the Nagpur 
City. Bajaram v. Emperor. 

28 Cr. L. J. 489 : 
101 I. C. 665 : 8 A. I. Cr. R. 167 : 
A. I. R. 1927 Nag. 209. 

S. 4, els. (v), (w ) — /Summons case and 

"warrant ease — Distinction pointed out — Factor 
determning procedure. 

The procedure for the trial of a summons case is 
different from lluat for a warrant case, the main 
d ffcrence lying in the fact that in a warrant ease 
it is necessary to frame the charge and secondly, 
that the accused has the right to reserve cross- 
c.xamination of the ])roscculion witnesses till a 
late stage. In considering whether the trial 
should be in accordanac with the procedure 
of a summons case or of a warrant case, it is 
not pertinent to consider the nature of the 
offence but only the measure of the punishment 
which may be inflicted. That constitutes the 
deciding factor. Sufal Golia v. Emperor. 

39 Cr. L. J. 438 : 
174 I. C. 454 : 42 C. W. N. 222 : 
10 R. C. 674 : A. I. R. 1938 Cal. 205. 

S. 4, Ch. XVI — Complaint, what is — 

Transfer of complaint to Sub-Deputy Blagistratc 
for enquiry and report — Irregularity. 

Petitioner made an application before a Sub- 
Divisional Olhccr impugning the correctness of 
a report of a Police Olficer in a certain criminal 
matter and prayed that his case against the 
accused may be proceeded with. On a subse- 
quent date the case was made over to a Sub- 
Deputy Magistrate to take evidence and to 
report for prosecution or otherwise : Held, that 
the application was a complaint within the 
meaning of S. 4 and that the procedure adopted 
by the Magistrate not being in accordance with 
the provisions of Chapter XVl of the Code, w'as 
irregular. Lalji Singh v. Pardi Singh. 

18 Cr. L. J. 754 : 
41 I. C. 130 : A. I. R. 1917 Pat. 362. 

Ss. 5, 29 — Jurisdiction of High Court — 

Offence due to contravention of S. S5, Companies 
Act — High Court token and hoto can take juris- 
diction to try it. 

In tllfi oT nffAnnAc lilt#' fn Hia i 
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lion of the provisions of S. 83, Companies Act, 
the High Court has no jurisdiction to take cog- 
nizance and try such offence and impose fine. ■ 
If the case were comniillcd to the High Court 
under S. lO-l (1), Cr. P. C. or proceedings were j 
started on an application of the Advocate- I 
General under S. ]f)t (2), or were tninsferrcd ! 
to it under S. 520, Cr. P. C. then the High Court ^ 
would have jurisdiction to try the accused : hut 
it would not have jurisdiction to try the ae- ; 
eased merely on an application made under j 

S. 83, Companies Act. Ilarish Chandra v. Kavin- \ 
dra Narain Sinha. (F. B). 38 Cr. L. J. Ill : 

166 I. C. S3 : 1936 A. L. J. 1103 : 

9 R. A. 349 : 1. L. R, 1937 All. 220 : I 
1936 A. W. R. 964 : A. I. R. 1936 All. 830. I 

Ss. 5. 526 — Village Panchai/al Case pend- 
ing before — Transfer of ease — High Court, jw.ccr 
of. 

Tlic High Court has jurisdiction under S. 520 
read with S. 3 to transfer a ease pending before 
a Village Panchnijal. Pasdeo Misra v. Bndal 
Misra. 28 Cr. L. J. 94 

99 I. C. 126 : L. R. 8 All. 33 Cr 
49 All. 188 : 7 A. I. Cr. R. 246 , 
25 A. L. J. 157 : A. I. R. 1927 All. 199 

S. 5 (2), Ch. XW—.^radras AbUari Act, 

Ss. -10 to -17, 55 — Offence under Abkari Act — In- 
'' I'cstigation — Procedure. 

S. 5 (2) governs and controls Cliaptcr XIV of 
the Code. The Police have no riglit to file a 
charge-sheet or otherwise to jirocccd under 
Chapter XIV of the Cr. P. C. in re.spect of an 
offence under the .Madras Abkari Act and pro- 
ceedings so instituted by a charge-sheet by the 
Police, arc without jurisdiction and liable to 
be set .a.sidc by tlic High Court in revision. 
In re ; Kuppus:L'anir/ Xaidu. 24 Cr. L. J. 335 ; 

72 I. C. 175 : 44 M. L. J. 231 : 
17 L. W. 308 : A. I. R. 1923 Mad. 339. 
-S. 6 — Municipal Magistrate, if Criminal 
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tricl Magistrate was concluded by that officer 
after he had ceased to act as Magistrate of the 
District. He continued to sors'c in the District 
as a First Class Magistrate. Xo objection to 
his jurisdiction was raised during the trial by 
the accused. On appeal the learned Sessions 
.ludge set aside the conviction and ordered a 
re-trial on t he ground that the Magistrate in 
<picslion had no jurisdiction to continue the 
trial after ceasing to act as District Magistrate; 
Held, that the Magislnitc had jurisdiction to 
continue the trial to its conclusion. Kmpernr 
V. Sped Sajjad Hussain. 4 Cr. L. J. 140 : 

26 A. W. N. 201 ; 3 A. L. J. 825. 

Ss. 6. 156 (3), 190, 193 — Sessions Judge 

— Pou'cr to direct enquinj by police. 

.■\n order by the Sessions .Tiidgc directing the 
police to make enquiry under S. 130 (:i), is 
ultra vire.s. S. 15(> gives power to order an 
investigation only to a Magistrate empowered 
under S. 190. A .Sessions .Tudge is not a Magis- 
trate cmjiowcrcd under S. 190. limperor v. .-Hi. 

11 Cr.L. J. 330 : 

5 I. C. 915 : 11 P. R. 1910 Cr : 

16 P. W. R. 1910 Cr. 

-Ss. 6, 195 — Class of Magistrate — 


Sanetion to prosecute — Jurisdiction. 

Vhen a Hevenue Olliecr who is only a 2nd 
Class .Magistrate succeeds nnotlicr who was a 
, l.st Class Magistrate, he is not cmj)owcred to 
, sanction a proscctition in respect of a criminal 
j ease tried by the latter. NarsimluieJiar v. 
! Srinivas Iyengar. 9 Cr. L. J. 566 : 

' 13 M. C. C. R. 140. 


-Ss. 6, 403 — Burma Village Act, S. 9- 


A Magistrate appointed for trial of offences 
against the Calcutta ^Municipal Act is a Crimi- 
nal Court within the meaning of S. 0. Bam 
Gnpal Goenka v. Corporation of Calcutta. 

26 Cr. L. J. 1533 ; 
90 I. C. 317 : 29 C. W. N. 898 : 
52 Cal. 962 : A. I. R. 1925 Cal. 1251. 
-S. 6 — Order under S. 144, xchether subject 


to rei'ision. 

The order of a Magistrate acting under S. I tt 
is merely administrative in character and is not 
the order of a Court and is, therefore, not liable 
to be revised by the High Court under S. 433 
of the Code. Vedappan Srri'ai v. Perianari Ser- 
i-ai. 30Cr. L.J. 119: 

113 I. C. 279 : 28 L. W. 506 : 

1928 M. V. N. 779 ; 55 M. L. J. 621 : 

I. R. 1929 Mad. 94 : 52 Mad. 69 : 

A. I. R. 1928 Mad. 1108. ; 
-Ss. 6, 32 — District Magistrate— Trial ; 


ennwirneed but not concluded by First Class 
.Magistrate as officiating District Magistrate, 
legality of. 

A trial commenced before an officiating Dis- 


i Penal Code, S. 20 J, offence under — Trial before 
I Village Headman, naliclhcr bars trial by 
I Magistrate. 

Under the Burma Village Act, .a Village Hcad- 
i man has power to try, as a Court, inter aha, 
an offence under .S. 291- of the Penal Code, and 
a trial for an offence under that section by a 
j Village Headman, therefore, bars a subsequent 
trial of the same accused for his same olTenee 
before a Magistrate. li. Xga E. v. Emperor. 

25 Cr. L. J. 233 : 

76 I. C. 697 : 2 Bur. L. J. 149 : 

A. I. R. 1924 Rang. 23. 

Ss. 6, 476-B — District Magistrate, status 

of — Order by District Magistrate — .Ippcal, forum 
of. 

A District Magistrate, as such, is not a Co\irt, 
and is only a b’irsl Class Magistrate wlio 
exercises S])ceial ]X)wcrs willi which he is 
invested either by the Cr. P. C., or by tlic 
I.oc.al Government and a;)peals from appealable 
sentences of his Court lie to the Court of 
i Session. An njjpeal, therefore, under .S. ITfi-B 
' will lie to the Court of Sessions from an order 
! passed by the District .'lagistr.ite under 
S. ITG-.A. Pilalal Emperor. 30 Cr. L.J. 550 : 
i 116 I. C. 77 : I. R. 1929 Nag. 195 : 

25 N. L. R. 1 ; A. I. R. 1929 Nag. 97. 

Ss. 6, 533 (h) — Trial before Bench of 

Magistrates — Evidence recorded in alncenre one 
: tncndier, effect of — Conviction, t'gality of. 

A conviction bv a Bench of Honnrarv Magis- 
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tratcs is illegal if the evidence is recorded and 
the judgment is delivered in the absence of 
one of the members of the Beneli. In rc ; 
TanHiavari Bapirnjn. 20 Cr. L. J. 823-B : 

53 I. C. 823 : 10 L. W. 366 : 26 M. L. T. 362 ; 

A. I. R. 1919 Mad. 274. 

— — S. 7 — Districl, rohal is. 

Per Full Bench {Jachson. J. dissenting). — ^Thc 
Notifications Nos. 175 and 177 of the Local 
Government, dated tlie 22nd of .Tunc, 1021, 
constituting a Sessions Division of IVest | 
Tanjorc and a Sessions Division of East 
Tanjore arc intra vires of the Local Government. 
Per Jackson, J. — Tiic word ‘district’ in S. 7, 
is used in its generally accepted sense of a 
revenue division in eliargc (in the Madras 
Presidency) of a Collector and the above said 
notifical ions arc, therefore, «//ra vires. In rc : 
Arinnngha Solagan. 32 Cr. L. J. 795 : 

134 I. C. 51 : 34 L. W. 201 : 
1931 Mad. W. N. 161 : 61 M. L. J. 265 : 

54 Mad. 943 : I. R. 1031 Mad. 803 : 

A. I. R. 1931 Mad. 697. 

S. 7 (2) — Transfer of case — District 

Magistrate, po-ocr of, to transjer case outside 
district. 

There is no authority ivhieh enables one 
District Jlagistratc to transfer a case for trial 
to another District iTlagistratc. Kaipjanuiddin 
V. Dmirka. 19 Cr'. L. J. 671 : 

45 I. C. 1007 : 5 O. L. J. 145 : 
A. I. R. 1918 Oudh 158. 

— S. 9— Additional Sessions Judge, status 

of. 

Additional Sessions Judge functioning for 
particular ease is different from Sessions .Judge, 
and eacli is subordinate to High Court. 
Emperor v. Lakshnian Chanji Narangikar. (F.B.) 

32 Cr. L. J. 1147 : 
134 I. C. 347 : 33 Bom. L. R. 675 : 

55 Bom. 576 : 1. R. 1931 Bom. 459 : 

A. I. R. 1931 Bom. 313. 

S. 9 — Court of Sessions. 

There is only one Court of Sessions in each i 
sessional di%dsion sitting at dilTcrcnt places and 
manned by different .Judges. Superintendent 
and Remembrancer of Legal Affatrs, Bengal v. 
Ijutulla Paikar. 32 Cr. L. J. 842 : 

132 I. C. 160 : 53 C. L. J, 177 : 
35 C. W. N. 400 : 58 Cal- 1117 : 
I. R. 1931 Cal. 544 : A. I. R. 1931 Cal. 190. 

— S. 9 — Courts of Sessions in Balochistan 

whether competent to exercise jurisdiction over 
European British subjects. 

Courts of Sessions in Balochistan have 
jurisdiction to try European British subjects 
committed to them by competent Courts. The 
fact that no Courts of Sessions have been 
appointed by the Local Government under S. 9, 
Cr. P. C., is not material, these Courts having 
been appointed by the authority superior to 
the Local Government, namely, the Governor- 
General-in-Couneil by the Regulation VIII of 
1890. Emperor v. Arthur Mercer. 

6 Cr. L. J. 108 : 

5 P. R. Cr. 1907 : 8 P. L. R. 229 : 

2 P. W. R. 82. 


! CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

S. 9 — "Court of Sessions,’’ meaning of 

— High Court exercising original jurisdiction, 
Tohether Court of Session: 

The expression, “Court of Session” vherever 
it is used in the Cr. P. C., means a Court 
established under S, 9 of the Code. The High 
Court exercising Original Crimin.al .Jurisdiction 
is not a Court of Session within the meaning 
of the Cr. P. C.. Emperor v. JJarendra Chandra 
Chalcravarty 26 Cr. L. J. 385 : 

84 I. C. 929 : 51 Cal. 980 : 29 C. W. N. 385 ; 

A. I. R. 1925 Cal. 38d. 

Ss. 9, 531 — Appeal made over to Addi- 
tional Sessions Judge for hearing — Appeal ulti- 
mately heard by Sessions Judge himself — Jurisdic- 
tion. 

WJicrc a .Sessions Judge makes over a Crimi- 
nal Appeal for decision to an Additional 
Sessions .Judge, working in the same jurisdic- 
tion as himself and empowered to try cases 
or jippcal.s, made to him by the Sessions .Judge 
but subsequently, after notice to the parties, 
hears the appeal himself, he does not act 
outside his jurisdiction inasmuch as the making 
over of a case is not a “transfer” of the 
case. Birjur Manoari v. Emperor. 

23 Cr. L. J. 107 : 
65 I. C. 491 : 19 A. L. J. 952 ; 
44 All. 157 : A. 1. R. 1922 All. 387. 

— — S. 9 (2) — Government order appointing 

place for Sessions Court, legality of. 

Special Government order ns to at what 
place Court of Sessions should liold its sitting, 
is not ultra vires. Emperor v. Lakshnian Chanji 
Narangikar. (F. B.) 32 Cr. L. J. 1147 : 

134 I. C. 347 : 33 Bom. L. R. 675 : 
55 Bom. 575 : 1. R. 1931 Bom. 459 : 

A. I. R. 1931 Bom. 313. 

S. 9 (2) — Trial of cases by Jury or 

Assessors — Authority competent to decide. 

Local Government only and not High Court 
c.an decide whether a Sessions Court shall try 
cases with Jury or Assessor.s. Emperor v. 
Lakshnian Chanji Narangikar. 

32 Cr. L. J. 1147 : 
134 I. C. 347 : 33 Bom. L. R. 675 ; 
55 Bom. 576 : 1. R. 1931 Bom. 459 : 

A. I. R. 1931 Bom. 313. 

Ss. 9(3), 268 — Additional Sessions Judge 

appointed by Resident — Exercise of discretion 
under S. 2GS. 

Additional Sessions Judge appointed bj’ the 
Resident under S. 9 (3), Cr. P. C., is entitled 
to exercise his discretion under S. 208, and 
try cases without jury or aid of assessors. 
Fakira v. Emperor. 38 Cr. L. J. 498 : 

167 I. C. 790 : 1937 O. W. N. 412 : 
39 P. L. R. 334 : 1937 O. L. R. 216 : 
9 R. P. C. 231 : 3 B. R. 426 : 
41 C. W. N. 741 : 1937 M. W. N. 546 : 
46 L. W. 134 : 1937 2 M. L. J. 323 : 
39 Bom. L. R. 965 : 1. L. R. 1937 Bom. 711 : 

1937 A. W. R. 1128 : 64 I. A. 148 : 

1937 A. L. J. 1055 P. C. ; 
A. I. R. 1937 P. C. 119. 
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S. 10 — One District Magistrate Jor txo | 

Districts. I 

There is nothing wrong in having one Dis- | 
triet Magistrate for both the Districts, East j 
Tnnjorc and IVcst Tanjorc. In re : Aramughn 
Solagcm. 32 Cr. L. J. 1095 : 

134 I. C. 51 : 34 L. W. 201 ; 

1931 M. W. N. 161 : 61 M. L. J. 265 : 

54 Mad. 943 : 1. R. 1931 Mad. 803 : 

A. I. R. 1931 Mad. 697. 

Ss. 10, 195, (1) (a) — District Magistrate 

acting under Police Act, iclicthcr Court — Jurisdic- 
tion of Sessions Judge to interfere — Revision. 
tVherc a District Magistrate lias authority to 
grant and does grant, contrary to the opinion 
of the Superintendent of Police, sanction to 
prosecute a person on the allegation that he 
had committed contempt of the lawful author- 
ity of an ofRccr-in-charge of a Police station, 
he docs .so by virtue of the provisions of S. 4 
of the Police Act. He is, however, not acting 
as the Presiding OUlccr of the Court of a 
District Magistrate, constituted under the Cr. 
P. C. and eonsequcntly a Sessions .Judge has 
no jurisdiction to interfere with his order. 
His order, not being that of a Court of .Justice, 
is not subject to the revisional jurisdiction of 
a High Court. Chholcij Lai v. Chhedi Lai. 

24 Cr. L. J. 597 : 

73 I. C. 341 : 45 All. 135 : 

A. I. R. 1923 All. 149. 

Ss. 10, 438 — District Magistrate invest- 
ed xcith po’cers under S. 10, other poiccrs of. 

From the mere fact that the District Magis- 
trate has been invested with certain powers 
under S. 10, it docs not follow that he has 
not other powers which arc not contemplated 
by Cr. P. C. He is, in addition, the Collector 
of the district. He is also the District Olliccr, 
and in those capacities, he has to perform 
many functions which arc not covered by the 
Cr. P. C. Cliaudhury llcjay Krishna Deb v. 
Thakur Shyam Narain Singh. 

41 Cr. L. J. 442 : 

187 I. C. 310 : 1, L. R. 1939 2 Cal. 532 : 

12 R. C. 575 : A. I. R. 1940 Cal. 30. 

Ss. 10 (2), 12, 528 — Magistrates, subordi- 
nation Oj — Transfer — Additional District Magis- 
trate and District jMagistratc — Omission to state 
grounds. 

S. 12, Cr. P. C. docs not make an .'Idditional 
District Magislmtc subordinate to the District 
Magistrate, and the latter cannot exercise the 
powers under S. 528 in respect of such Magis- 
trates, It is incumbent on the Court making 
a tran'.for under S. .';28 to record its rc.asons 
therefor but the omission to do .so is not a 
ground for setting aside the order where it 
has not prejudiced the accused. Piakas Chundcr 
Dull V. Emperor. 6 Cr. L. J. 360 : 

I. L. R. 34 Cal. 918. 

Ss. 10 (2), 197 — Additional District 

Magistrate, pcncers of, 

IVhcrc, under S. 10 (2), Cr. P. C., the Local 
Govcnimcnt apiwints an Additional District 
M.agi.slratc and confers upon him “all tJic 
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powers of a District Magistndc under the 
Code” such Jpowcr.s arc not confined to those 
enumerated in Sch. Ill (c) of the Code, but 
include all powers with which a District 
Magistmte is invested under the Code, and 
where one of the powers exercised by a District 
Magistrate i.s the power to pass an order of 
sanction under S. l'.)7, it is within the com- 
petence of an Additional Distriel .JIagi.strate, 
empowered under S. 10 (2), to exercise that 
power. Knkata Chinna Chendrayya v. Maddu- 
khuri Subharayudn. 24 Cr. L. J. 116 : 

71 1. C. 244 : 17 L. W. 226 : 
1923 M. W. N. 77 : A. I. R. 1923 Mad. 338. 

Ss. 10 (2), 435 (1) — Court of Additional 

District Magistrate — Whether inferior to District 
Magistrate's Court. 

The Court of a Magistrate of the 1st Class, 
appointed tinder S. 10 (2), Cr, P. C., an Addi- 
tional District Magistrate is inferior to the 
Court of the Distriet Magistrate for the pur- 
poses of S. 433 (1) of the Code. Emperor v. 
Abdul Karim. 9 Cr. L. J. 104 : 

25 P. R. Cr. 1908. 

S. 11 — District Magistrate, illness of — 

OJpccr-in-charge of current duties, xohether “suc- 
ceeds" to ofjicc of District Magistrate. 

There is no vacancy in the ollicc of the 
District Slagistrato and no temporary succes- 
sion to such ollicc within the meaning of 
S. 11 where the District Magistrate has not 
left the District, but is only temporarily 
disabled from attending to his work. Emperor 
V. Achhaibar Singh. 22 Cr. L. J. 713 : 

63 I. C. 873 : 24 O. C. 255 : 
8 O. L. J. 612 : A. I. R. 1921 Oudh 162. 

S. 12 — Sub-Divisional Magistrate — Jur- 
isdiction. 

^ Although a Magistrate is placed in charge of 
one Sub-Division, his jurisdiction over the 
area outside his jurisdiction as a Magistrate 
of the First Class is retained unless specifically 
curtailed. Eamcshxcar Pathak v. Uaijnath liai. 

37 Cr. L. J. 55 : 
159 I. C. 12 : 16 P. L. T. 576 : 
2 B. R. 61 : 8 R. P. 257 : 
A. I. R. 1935 Pat. 436. 

S. 12 — Honorary Magistrate — Appoint- 
ment for difiuitc period — A'o order cancelling 
appointment — Jurisdiction after expiry of period. 

When an Honorary Magistrate has been ap- 
pointed for a particular term of year in the 
Central Provinces, his jurisdiction to try eaves 
must be deemed to continue even after" expirj' 
of the [icriod, in the absence of a specific order 
cancelling such ai>pointmcnt. Tukaram v. 
Dagdu. 31 Cr. L. J. 24 ; 

120 I. C. 223 : A. I. R. 1930 Nag. 96. 

[ 

I S. 12 — Sub-Divisional Magistrate — 

I Jurisdiction. 

! A Sub-Divisional .Magistrate has no jurisdic- 
tion to take cogniMnee of matters outside tlic 
I local area within which the District .Magistrate 
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lias appointed him to act. Chaubcy Kunj 
Bchari Lai v. Lauua. 22 Cr. L. J. 122 (b) : 

59 I. C. 554 : 19 A. L. J. 77 : 
A. I. R. 1921 All. 123. 

S. 12 — Magislrale, transfer of, roilhin 

district — Powers of Magistrate. 

A Magistrate, who is,transferred from one local 
area to another in the same district, does not 
thereby cease to have jurisdiction in the matter 
of granting sanction to prosecute upon an ap- 
plication made to him before his transfer. 
Choti V. Khcchcru. 21 Cr. L. J. 746 : 

58 I. C. 250 : 18 A. L. J. 758 : 
2 U. P. L. R. (A) 353 : 42 All. 649 : 

A. I. R. 1920 All. 177. 

S. 12 — MahaUcari appointed Sccorul Class 

Magistrate — Suspension by Collector, effect of, on 
magisterial powers. 

Where a person who is a Mahalkari has been 
appointed as a Second Class Magistrate b3’’ 
name, under S. 12, he can be suspended or re- 
moved from his position as a Second Class 
Magistrate onlj' by the Local Government. 
Consequently, the mere susiicnsion of such a 
person as a Mahalkari by the Collector would 
not put an end to his powers as a Second Class 
Magistrate. In re : Laxminarayan Thmnanna 
Karhi. 29 Cr. L. J. 1063 : 

112 I. C. 567 : 30 Bom. L. R. 1050 : 

A. I. R. 1928 Bom. 390. 

S. 12 — Jurisdiction, definition of. 

Tlie mere definition of areas cannot be taken 
as a provision excluding jurisdiction in the rest 
of the district. Gulabraw Laxmauraxo Chandgude 
V. Emperor. 37 Cr. L. J. 514 : 

162 I. C. 207 .' 
37 Bom. L. R. 745 : 8 R. B. 404 : 

A. I. R. 1935 Bom. 409. 

S. 12 — Magistrate made Chairman of 

Municipal Board, xohether Subordinate to District 
Magistrate. 

A Magistrate, who is gazetted to the ollice of 
the Chairman of a Municipal Board and takes 
charge of that office, is divested of his territorial 
jurisdiction as Magistrate and is no longer sub- 
ordinate to the District IMagistratc. The latter*, 
therefore, cannot transfer anj'^ criminal case to 
him for trial. Naihi Mall v. Emperor. 

15 Cr. L.J. 693: 
261. C. 141 : 12A. L.J. 890: 
36 All. 513 : A. I. R. 1914 All. 410. 

■ Ss. 12, 15 — Bench of Magistrates 

composed of Magistrates of Third Class — Notifica- 
tion of Commissioner-in-Sind J investing Bench 
xoiih ordinary powers of Magistrate of Second 
Class xinder Part II, Sch. Ill — Jurisdiction of 
Bench to try offences triable by Magistrate of 
Second Class. 

A Bench of Magistrates consisting of two Magis- 
trates, who individually were Third Class 
Magistrates exercised the powers of a Magistrate 
of a Second Class, and tried and eonvicted the 
accused of an offence not triable by a Magistrate 
of Third Class, but by a Magistrate of Second 
Class, purporting to act under the Notification 
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of Commissioncr-in-Sind issued under S. 15 
rvhich, without expressly investing the Bench 
with jursidiction to try offences cognizable by 
a Magisrratc of the Second Class, invested the 
Bench with the ordinary powers of a Second 
Class Magistrate specified in Part II, Sch. Ill, 
and empowered the Bench to try cases sum- 
marily under S. 201 and authorized it to exercise 
powers under S. 502 : Held, per curiam (Aston 
and DrSouza, A. J. Cs., dissenting;. — That 

there was an obvious omission in the Noti- 
fication which could be supplied by the Court '' 
on its true construction and that the Bench 
had impliedly been vested with powers to try 
Second Class magisterial cases. Emperor v. 
Noor Mahomed. 28 Cr. L. J. 913 : 

105 I. C. 433 : 9 A. I. Cr. R. 66 : 

A. I. R. 1928 Sind 1. 

Ss. 12, 107 — Sxib -Divisional Magistrate, 

jurisdiction of. 

The jurisdiction of a Sub-Divisional Magistrate 
is confined to his own Sub-Division and he 
cannot take proceedings under S. 107, against a 
person residing outside his sub-division. Syed 
Ali V. Emperor. 39 Cr. L. J. 810 : 

176 I. C. 784 : 11 R. N. 79 : 
A. I. R. 1938 Nag. 448. 

Ss. 12, 110 — Sub-Divisional Magistrate 

— Jurisdiction beyond sub-division. 

The mere fact that a Magistrate is placed in , 
charge of a sub-division of a district is, in the 
absence of anjdhing to the contrary, no ground 
for holding that his jurisdiction over the area 
of the district outside his local jurisdiction as a 
Magistrate of the First Class is curtailed, and 
it is not illegal for such a Magistrate to 
take proceedings under S. 110 upon a Police 
Report in respect of persons residing outside 
his local jurisdiction. Itaxneshxoar Dusadh v. 
Emperor. 21 Cr. L. J. 321 : 

55 I. C. 593 : 1. P. L. T. 632 : 
A. I. R. 1920 Pat. 25. 

Ss. 12, 529 (e^ — Jurisdiction — Offence 

committed beyond local jurisdiction — Trial, legal- 
ity of. 

The trial of offence by a Magistrate who is 
otherwise competent to trj' the same is not 
invalid merely because the offence was not 
conunitted within the circle of the jurisdiction 
of the Magistrate. Such an irregularity is 
excused by the provisions of S. 529 (c). Khub 
Chand v. Emperor. 29 Cr. L. J. 124 : 

106 I. C. 716 ; L. R. 8 A. 144 Cr. : 

8 A. I. Cr. R. 402 : A. I. R. 1927 All. 791. 

Ss. 12, 531 — Proceedings in xorong sub- 
division — Effect. 

No order of a Criminal Court should be set 
aside merely on the ground that the proceeding 
in which it was passed took place in the wrong 
sub-division, unless such error has occasioned 
a failure of justice. Mithani v. Emperor. 

13 Cr. L. J. 203 : 
9A. L.J. 448: 141.* C. 203. 

Ss. 12, 531 — Transfer of Magistrate from 

one sub-dixnsion to another — Transfer of cases on 
' his file, rule as to. 

Cases on the file of a Magistrate in a District 



529 


ALL IXDLV CRIMINAL DIGEST ( 190 }— 1940 ) 


oOO 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

do not automatically pasc to his Fucccs'-or in 
the local area merely hccau'-c the former has 
hern transferred to another local area in the 
same District. Mithaiii v. Emperor. 

13 Cr. L. J. 203. 
9 A. L. J. 448 ; 14 I. C. 203. 

S. 12 (1) — Jttrisdictiou, twi defined — 

Effect. 

IVhcre the local area of the jurisdiction of a 
Mnf'istrntc of the First Class has not been de- 
^<fincd under S. 12 (1), his jurisdiction extend'- 
under S. 12 (2) to the whole of his district. 
Golam Itahman Khan v. Knlipadn. 

33 Cr. L. J. 858 : 
139 I. C. 850 : 36 C. W. N. 796 : 59 Cal. 14S4 : 

I. R. 1932 Cal. 663 : A. I. R. 1932 Cal. 864. 

S. 12 (2) JuTtsdiclioii of ^Sagisiralc 

not defined — Jurisdiction, extent of. 

If the jurisdiction of a Magistrate is not de- 
fined in the manner laid down in S. 12(2), his 
jurisdiction and powers c.vtcnd throughout the 
district. But he cannot take cognizance of a 
ease pending in another Court, unle.ss there is a 
valid order transferring the ease from the flic 
of that Court to his flic. Emperor v. .dchhaihar 
Singh. 22 Cr. L. J. 162 : 

63 I. C. 873 : 24 O. C. 255 ; 8 O. L. J. 612 ; 

A. I. R. 1921 Oudh 162. 

v-c:;: Ss. 13 (3), 529 (f), 192— District 

I Magistrate — Appointing Sub-Divisional Magis- 
trate for particular period — Atithority to be in 
charge of S. D. O’s file during his tour, if 
amounts to appointment — Such Magistrate, not 
cmporccrcd under S. 102, transferring ease in good 
faith to his men file — Transfer, validity of. 

A District Magistrate who h.as been delegated 
powers under S. Ifl (3), is competent to appoint 
a Suh-Divisional Magistrate on a particular 
date or dates or for a particular period. Tfiis 
he might do witliout relieving tlic permanent 
incumbent. The mere authority from the 
District Magistrate to be in charge of the 
S. D. O.’s file at headquarters so long as he is 
on tour is an appointment within the mc.aning 
ofS. 13 thougli tlic appointment is limited 
only to a particular kind of work and a parti- 
cular occ.asion. Wlicre such a Magistrate 
transfers erroneously but in good faith a ease 
of which he has not taken cognizance to his 
.own file ns second ofliccr, the order of transfer 
is wilid by virtue of S. 520 (/), Tlic fact that he 
is not empowered to do so under S. 102, is im- 
material. Earn Krishna Sinha v. Emperor. 

39 Cr. L. J. 417 ; 
174 I. C. 513 : 42 C. W. N. 246 : 10 R. C. 693 : 

A. I. R. 1938 C.al. 195. 

— S. 14 — " Any local Area, ” meaning 

at—.Sperinl Magistrate, porcers nf~Punjab 
Government Kotifieation -Vo. 00, dated 23rd 
Eebniary 1SS3. i 

Tlic words ' any local area ’ in S. l-t i 
can he extended to rover, if necesvary, all ' 
the territories ndminivtcred by the fxieal 
Government i-ssuing the N'otificatioii, and are 
not re.strictcd in their meaning to a local 
area within a sjieciried District or Sessions 
Division. The Punjab Government Notifi- 
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■ cation Xo. hO. dated 2.".rd I'l-hninry 1883, 
' applic.s equally to a .'^pcci.al Magistrate of the 
1 First Class appointed under F. I-t. Ifira Lai 
I V. Emperor. 19 Cr. L. J. 310: 

; 44 I. C. 326 : 4 P. lY. R. 1918 Cr. : 

! 48 P. L R. 1918 : 

' A. I. R. 1918 Lah. 196. 

S. 14 — .appointment of Magistrate to 

i try a ease — ‘ Case ' •.chether includes all charges. 

' A ‘ r.ase ’ is not necessarily a sdiiglc charge 
i but comprises all charges or classes of charges. 

: A Magistrate upon whom authority is eon- 
j ferred under S. I t to try the case relating 
I to the prosecution of a particular pcr.soii, is 
1 cmiiowercd to try all the charges that may 
be laid agaiast that iiersoa in that prose- 
cution. Jehangir Ardeshir Cama v. Emperor. 

' 28 Cr. L. J. 1012 : 

106 I. C. 109 : 29 Bom. L. R. 996 : 

8 A. I.Cr. R. 324: 
A. I. R. 1927 Bom'. 501. 

S. 14 — Case, meaning of. 

j In S. 1-1, the word ‘‘ease” includes all the 
’ ofTenees which come to light during the invc.s- 
I tigation. BhnI v. Emperor. 33 Cr. L. J. 68 : 
134 I. C. 1230 : 33 Bom. L. R. 1192 ; 

I. R. 1932 Bom. 14 ; 
A. I. R. 1931 Bom. 517. 

S. 15 — Dench of Magistrates — Trial by 

txco Old of three, legality of. 

A ease was opened before a Bench of three 
duly appointed Honorary .Magistrates, hut 
one’ of them left at an early stage of the 
proceedings and took no further part in the 
proceedings. The other two Magistrates heard 
the whole of the ease and one of them wrote 
the judgment but did not sign it, although 
he inilinllcd certain corrections in the tc.xt. 
The third signed it: Held, (1) that in the absence 
of a special order in the c.isc, requiring, as 
n matter of law, three persons to he;ir and 
decide it, the hearing and decision by two 
Magistrates was in accordance with law. 
Khuda Btthsh v. Emperor. 18 Cr. L. J. 749 ; 

40 I. C. 749 : 15 A. L. J. 463 : 
A. 1. R. 1917 All, 379. 

S. 15 — Bench of Magistrates, trial by — 

Absence of one manber during trial, effect of. 
The trial of an accused person by a Bench 
of Magistrates, one of whom did not hear flie 
entire evidence, is bad in law, and a con- 
viction by such Bench cannot he sustained. 
Abdul Ghani v. Emperor. 22 Cr. L. J. 511 (a) ; 
62 I. C. 335 : A. I. R. 1922 Lah. 137. 

S. 15. 

The words “ sit together ” in S. 1.", must 
he construed as equivalent to ” conslilule. " 
Emperor v. Bhimabai Silaram Mane. 

36 Cr. L. J. 592 : 
154 I. C. 827 : 36 Bom. L. It. 314 : 
7 R. B. 373 : A. I. R. 1934 Bom. 176. 

S. 15. 

Trial hv Bench of Magistrates— Only one 
Mamslratc hearing ease on many occasions— 
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Proceedings are irregular. lianicslnoar Dali 
Singh V. Sharalh Singh, 

35 Cr. L. J. 417 (2) : 
1471. C 516 : 11 O. W. N. 75 : 6 R. O. 273 : 

A. I. R. 1934 Oudh 85. 

— Ss. 15, 16 — Bench of Magislmlcs — 

Absence cf some Magislr ales from lalcr slages of a 
trial, effect of. 

The absence of some of the Bench Magistrates, 
who were present at the earlier stages of a trial, 
from the further stages of the trial and at the 
time of judgment, docs not vitiate the trial. 
Vcnkalaram Iyer v. Swaminalha Iyer. 

1 r'f T T ‘;40 • 

24 I. C. 957 : 1914 M. W. N. 867 i 
A. I. R. 1914 Mad. 139. 

• Ss. 15, 16 — liiflcs framed by U. P. Govern- 

ment under S. 16, validity of — Trial before Dench 
of Magistrates — Judgment by Bench other than 
Bench xohich heard evidence, legality of. 

The rules framed by the United Provinces 
Government under S. 10 arc inlra vires the 
Government. -The effect of the rules is 
that any trial commenced before any two mem- 
bers of a Bench can lawfully be continued 
before any other two members, provided that 
if exception is taken by tlie accused to the 
proceeding before a differently constituted 
Bench, the trial must either be rc-comrncnccd 
dc novo, or adjourned to a subsequent date on 
which the same Magistrates who commenced 
the trial might find it convenient to sit to- 
gether. Where one of the Magistrates who 
delivers the judgment was absent on the date of 
the second hearing, it cannot be said that the 
accused are not prejudiced, and the jjro- 
ceedings at the last hearing, when judgment is 
pronounced, are illegal and must be set aside. 
Mathura v. Emperor. 19 Cr. L. J. 1004 : 

48 I. C. 344 : 16 A. L. I. 884 : 41 All. 116 : 

A. I. R. 1918 All. 56. 

Ss. 15, 268, 537 — Sessions trial — .Asses- 
sors, number of, less than that required by laxo, 
effect of. 

Where a Sessions Judge tries a case with the 
aid of assessors, it is the .Judge plus the assessors 
who constitute the Court, not tlic Judge alone ; 
and where, therefore, a Sessions Judge tries a 
case with the aid of number of assessors less 
than that fixed by law, there is no trial at all, 
and the defect cannot be cured by S. .'5:57. 
Jairam Kunbi v. Emperor. 25 Cr. L. J. 459 : 

77 I. C. 811 : 20 N. L. R. 129 : 
A. I. R. 1924 Nag. 287. 

— Ss. 15, 350 (a) — Bench of Magistrates — 

Some Magistrates not sitting throughout trial — 
Validity. 

A Bench of Magistrates consisted of A, B and 
C. A and B began the trial and recorded a 
portion of the evidence. B and C sat at the 
next two hearings and all the three sat at the 
subsequent hearings and signed the judgment : 
Held, that the trial was bad as it contravened 
the provisions of S. 350 (a) even though the 
quorum required was only two. Suraj Bali v. 
Emperor. 29 Cr. L. J. 310 : 

107 I. C. 875 : 4 O. W. N. 1240 : 
9 A. I. Cr. R. 414 ; A. I. R. 1928 Oudh 212. 
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Ss. 15, 529 (f), 530 (p) — Rules of Benches 

of Honorary Magistrates, r. 4 — Transfer of case 
to Bench not triable summarily by Bench — Trial 
in regular xvay — Acquittal — District Magistrate 
ordering re-trial — Jurisdiction. 

A District Magistrate transferred to a Bench of 
2nd Class Honorary Magistrates a case under 
S. 450, Penal Code. The Bench [tried the case 
not summarily but in the regular way and 
acquitted the accused. On revision, the 
District Magistrate held that the Honorary 
Magistrates’ proceedings were void under S. 530 
(p), Cr. P. C. and ordered, without giving the 
accused an opportunity of being heard, that the 
case be rc-tried : Held, that the orucr of the 
District Magistrate was without jurisdiction and 
ought to be set aside. The proceedings of the 
Honorary Magistrates were not void. Nga San 
Hmi V. Emperor. 12 Cr. L. J. 383 : 

11 I. C. 247 : 1 U. B. R. 1910 70. 

S. 16 — Bench of Honorary Magistrates 

— Each Magistrate not present at every hearing 
xohen evidence recorded, effect of — Local Govern- 
ment, rules made by — Substantial justice. 

It is not necessary that each of the Magistrates 
of a Bcncli of Honorary Magistrates deciding the 
case must invariably be present at every hearing 
when evidence is heard and recorded. S, 1C 
does not exclude the authority of the Local 
Government or the District Magistrate to lay 
down rules for the guidance of the conduct of 
business by Benches of Honorary Magistrates. 
The criterion of the validity of a judgment of a 
Bcnclj of Honorary Magistrates is simply whe- 
tlicr subsUantial justice has or has not been 
done. Inar Dal v. Emperor. 

15 Cr. L. J. 516 : 

24 I. C. 604 : 17 O. C. 142 : 

A. I. R. 1914 Oudh 345. 

S. 16 — Bench of Magistrates — President 

voting against finding of guilt — His right to vote on 
question of sentence. 

The fact that the President of a Bench of Magis- 
trates was among those who thouglit the 
accused were not guilty, does not render him 
incompetent to vote on the question of sentence, 
on the accused being found guilty by a majority 
of the Bench. In re : Meunahanti Rosayya. 

28 Cr. L. J. 310 : 

100 I. C. 534 : A. I. R. 1927 Mad. 500. 

S. 16 — Bench of Magistrates — (iuorinii of . 

two Magistrates — Evidence recorded by one, 

admissibility of. 

Where the rules relating to a Bench of i^Iagis- 
trates provides that two Magistrates shall 
constitute the quorum, evidence recorded bj' a 
Magistrate sitting singly is not evidence recorded 
in a Court, and the mere reading over to tiic 
Bench, when properly constituted of the state- 
ments so recorded, would not render them ad- 
missible as evidence and cannot be acted upon. 
Evqreror v. Gulu. 27 Cr. L. J. 542 : 

93 I. C. 1038 : 20 S. L. R.d34 : 

A. I. R. 1926 Sind 192. 

S. 16 — Honorary Magistrate, jurisdic- 
tion of — Administrative distribution of xoork — 
Magistrate enquiring into case arising outside 
area assigned, legality of. 
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There is nolliinf; in tlic Code vdiieli jirescrilrcs 
that any particular class of mses phoiild he 
tried hy Honorarj' Magistrates. If for the 
convenience of ndministmtion a ^Ta!:i':fratc is 
directed to take tip eases arisin" in a j'ar- 
licnlar area, he is not, without jurisdiction, 
if he enquires into a case ariNino outside 
lliat area, providcii lliat his powtrs exlentl 
over the area in which t lie ease arises. Ynijiih 
V. Appas:cami. 25 Cr. L. J. 556 : 

( 81 I. C. 44- :’A, I. R. 1925 Naij. 40. 

"" \ 

-2 S. 16 — One Ucnch ^fci’h-lralr cnmprtcnt 

to Inj — Absence of others during Iriitl, if vituilcs 
Irini. 

AYherc transfer of accused was made under 
S. Hi2 to the Rcneh Magistrates, one of whom 
alone being invc.stcd with powers of a Magis- 
trate of Third Clas.s, was ciniiowercd to hear 
and try the ease under orders issued hj- the 
District Magistrate consonant to the jirovi- 
sions of S. 10 and where he had jurisdiction 
to try the ease .silting alone and he heard 
all the evidence and he was the idagistrate 
who pronounced judgment : Held, there was 
no irregularity vitiating the trial. Dchi Prasad 
V, Kmperar. 

L. R. 5 All. 93 Cr. : 
A. I. R. 1924 All. 674. 

— — S. 16 — links rcgiilathin cousltlidion of 

'^j~'lSeueh — Trial in contravention — Legality. 

A trial held hy a Bench of Magi.st rates in 
contravention of the rulc.s regulating the con- 
.slitutiou of such Bench is void. Maliidin 
Karhn v. Emperor. 21 Cr. L. J. 369 : 

55 I. C. 849 : 22 Bom. L. R. 154 : 
44 Bom. 400 : A. I. R. 1920 Bom. 300. 

S. 16 — Rules under, by U. F. Govt. 

arc inlra vires. 

The rules framed by the United Provincc.s 
GovcnimcnL under S. 10 are intra vires the 
Government. Hlalliura v. Emperor. 

19 Cr. L. J. 1004 : 
48 I. C. 344 : 16 A. L. J. 884 ; 41 All. 116 : 

A. I. R. 1918 AH. 56. 

— S. 16 — Rule requiring Bench to consist 

of 0 icith quorum, validity of. 

The rule.s made by Bombay Government 
providing that a Bench should consist, gener- 
ally speaking, of five members with a quorum 
of 'three, arc valid. Emperor v. Bhimabai 
Silaram Mane. 36 Cr. L. J. 592 ; 

154 I. C. 827 : 36 Bom. L. R. 314 : 
7 R. B. 373 : A. I. R. 1934 Bom. 176. 

S. 16 — Trial by Bench of Honorary 

.Mfigistrnte.s — Difference of opinion — Benefit of 
doubt — Reference to District Magistrate, zchether 
legal. 

IVhcrc there is an irrceoneibic difference of 
ojiinion between the membens of a Bench of 
two Honorary Magistrates as to the guilt of 
an accused, they sliould follow the princii>lc 
laid down by tlic Ix>cal Government for their 
guidaiu'c, though not formally issued by the 
District Magistrate of llicir district under 
S. 10 and, giving the benefit of the doubt, 
should acquit the accused. A reference on a 
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difference of opinion between lliem to a Dis- 
trict Magistrate is irregular and not ju.stilicd 
bv anv prnvidons of the ('ode. Knshinath-e. 
Rhanhcr Ram. 16 Cr. L. J. 113 : 

27 I. C. 177 : A. 1. R. 1915 AH. 96. 

Ss. 16, 350 — Judicial Officer deciding 

rase, if must hear rvhnlc rcidcncc. 

In the face ofS.g.iO, it cannot be assumed 
as an inherent jirinciple of Criminal Pro- 
es-dure that the .ludieial OOiecr who decides 
the case must have heard the whole of the 
evidence. Jnar Dat v. Emperor, 

15 Cr. L.J. 516: 
24 I. C. 604 : 17 O. C. 142 : 
A. I. R. 1914 Oudh 345. 

Ss. 16, 350, 356 — Bench of Magistrates, 

trial by — Different Magistrates at different hear- 
ings— -lllcgaUty — Procedure — Re-trial. 

The constitution of a Bench cannot be 
changed during llic progress of a trial except 
in the circumstances referred to in S. .ISO of 
the Code, and at least so many of the Magis- 
trates as constitute a quorum, who commenced 
the hearing of a case must continue it till 
its conclu.sion. Where the minimum number 
of Magistrates required to constitute a quorum 
I arc not tlie .same throughout the trial, the 
trial is vitiated. Where a trial is vitiated 
owing to tlic non-observance of the rule, that 
the same Magistrates must be present at 
every hearing, the proper course for an 
Appellate Court is not to direct the acquittal 
I of the accused but to direct a re-trial, especi- 
ally if the intcrc.sts of the complainant so 
require. Brij Bhtishan v. Ram Kiral. 

25 Cr. L. J. 198 : 
76 I. C. 566 : 10 O. L. J. 614 : 
A. I. R. 1923 Oudh 163. 

— Ss. 16, 367 — Bench of Magistrates — 

Chairman differing from majority — Judgment of 
Court — Procedure. 

Where the Ciiairman of a Bench of Magis- 
trates is opposed to the majority of the Bench 
and is not prepared to write a judgment for 
the majority, one of the majority ought to 
■wtHc the judgment and that .should form part 
of the record, so that, the High Court in revi- 
sion m.ay know the reasons for tlic opinion of 
the m.ajoritv. In re : Dyta Scctharamayya. 

27 Cr. L. J. 90 ; 
91 1. C. 394 : 23 L. W. 537 : 
A. I. R. 1926 Mad. 354, 

S. 16 (d) — Bench o'" Honorary Magis- 
trates — Difference— Chairman’s casting t'ole — 
Rules framed by Government — Rule -Vo, C, if 
ultra vires. 

Per airiam {Ghose and Pratt, JJ., contra) : — 
Rule II of the rules framed by the Ixical Gov- 
emment under S. Id, jiroviding that when the 
members of a Bench of .Magistrates arc even, 
the view of the Chairman shall jirevail, is not 
incon.sislcnt with the Code. J’er Ghose and 
Pratt, JJ. — The rule is ultra vires. Kailash 
Chandra Indii v. Kali Prosunno Roy. 

3Cr.L.J. 409 ; 
10 C. W, N. 642 : 3 C. L. J. 492. 
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S. 17 — Power of District Magistrate to 

distribute work, delegation of. 

S. 17 does not empower a District Magistrate 
to pass on his powers of calling up cases from 
subordinate Courts and re-distributing them. 
The distribution of business is confined to the 
District Magistrate and cannot be exercised by 
a Magistrate in charge of a Sub-Division or by 
a senior Honorary Magistrate. Dal Kishorc v. 
Sipahi Lai. 15 Cr. L. J. 584 : 

25 I. C. 336 : 12 A. L. J. 803 : 
36 All. 468 : A. I. R. 1914 All. 202. 

Ss. 17, 195 — Sanction by Magistrate 

for proseeution — Applieation for withdraioal — 
Proper forum. 

For the purposes of tlic Code, the District 
Magistrate and not the Sessions Judge is the 
authority to whom the Sub-Divisional Magis- 
trate is subordinate. An application for with- 
drawal of a complaint vindcr S. Iflo (a) made 
bj’ a Sub-Divisional xMagistrate .sliould there- 
fore be made to the District iMagistrate and 
not to the Sessions Judge. Where a Magis- 
trate acts under cl. (a) of .S, 19.) (1), he acts not 
as a Court but as a public servant, and sub-s. 
(3) of S. 19.') does not, consequently, apply 
to such a case. Maini Misir v. Emperor. 

28 Cr. L. J. 353 : 
100 I. C. 961 : 6 Pat. 39 : 
7 A. I. Cr. R. 466 : 8 P. L. T. 488 : 

A. I. R. 1927 Pat. 111. 

Ss. 17, 439 — Criminal Rules of Practice, 

r. 122 — Criminal trial, slay of — District Magis- 
trate, powers of — Mischief and rioting, complaint 
of — Stay af trial during jicndcncy of civil suit 
for title — Revision. 

Under S. 17 and r. 122 of the Criminal Rules 
of Practice, a District Magistrate has wide 
powers of superintendence over his subordinate 
Magistrates which might be considered to justify 
special directions being issued by him to stop 
or go on with particular proceedings pending 
before them. But it is inexpedient that the 
trial of a criminal case on a complaint of 
rioting and mischief should be stayed pending 
the disposal of a civil suit on the question of 
title and an order staying sucli a trial made by 
a District Magistrate is liable to be set aside 
by the High Court. Nainhia Pillai v. Sudalai- 
imithu Nandan. 25 Cr. L. J. 280 : 

76 I. C. 872 : 1923 M. W. N. 276 : 
17 L. W. 570 : 32 M. L. T. 191 : 
44 M. L. J. 642 : A. I. R. 1923 Mad. 337. 

Ss. 17, 497 — Bail — Additional Sessions 

Judge — Pozoer to grant or cancel bail. 

The power to grant or cancel bail can be 
conferred on the Additional Sessions Judge, 
under S. 17 of the Code but Avhere no such 
powers have been conferred, his order granting 
or cancelling bail must be considered to be 
idlra vires. Mating Ba Mating v. Emperor. 

32 Cr. L. J. 148 : 
128 I. C. 577 : 1. R. 1931 Rang. 33 : 

A. I. R. 1930 Rang. 335. 

.-T S, 17 (4), 

An additional Sessions Judge cannot issue an 
order to anotljer Judge of equal jurisdiction 
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to transfer an appeal to his own file. Daulat 
Ram V, Emperor. 33 Cr. L. J. 158 : 

135 I. C. 252 : 1931 A. L. J. 591 : 
L. R. 12 All. 113 Cr : 1. R. 1932 All. 76 : 

A. I. R. 1931 All. 435. 

S. 17 (4) — Applieation, what is. 

An application within the meaning of S. 17 (4) 
must be an application which is recognized by 
law’, that is, a document properly stamped. 

■ Daulat Ram v. Emperor. 33 Cr. L. J. 158 : 

135 I. C. 252 : 1931 A. L. J. 591 : 
L. R. 12 All. 113 Cr. : I. R. 1932 All. 76 : 

A. I. R. 1931 All. 435. 

Ss. 18, 21 — Honorary Presidency Magis- 

tra'e — Pozvers of. 

S. 18 confers full powers of a Presidency 
Magistrate on a Bench of Honorary Presidency 
Magistrates under the Code ; and the Bench 
can, therefore, take action under S. 100. 
Ilassan v. Yas Kubar. 2 Cr. L. J. 770 : 

7 Bom. L. R. 833. 

S. 18 (4). 

Additional Cliicf Presidency Magistrate is 
vested with all the powers of Chief Presidency 
IVIjiff istrflitc* 

35 Cr. L. J. 729 : 
148 I. C. 691 : 59 C. L. J. 204 : 
38 C. W. N. 560 : 61 Cal. 467 : 
6 R. C. 477 : A. I. R. 1934 Cal. 405 (2). 

Ss. 20, 21 — Chief Presidency Magistrate, 

jurisdiction of — Rule under S. 21, r. 3, scope of. 

A Chief Presidency Magistrate has jurisdiction 
to try an offence committed in any place ^yithin 
the Presidency Town. He has further power 
under r. 3 of tlic Rules framed under S. 21 to 
direct that .any particular class of cases may be 
brouglit before him for trial to prevent pressure 
of work in the other Courts. Khodabtix v. 
Emperor. 27 Cr. L. J. 1213 : 

97 I. C. 973 : 28 Bom. L. R. 1066 : 

A. I. R. 1926 Bom. 564. 

Ss. 20, 29 — Calcutta Port Act {111 of 

1S90), Ss. S4, 13S, 139 — Presidency Magistrate, 
jurisdiction, extent of— Offence committed outside 
Calcutta but xoithin limits of port, cognizance of. 

The Presidency Magistrate of Calcutta is an 
olTiccr authorised to exercise the powers of a 
Magistrate within the limits of the port of 
Calcutta and is competent, under S. 20 to 
entertain a complaint of an offence under S. 84 
of the Calcutta Port Act, in respect of an 
offence committed outside the limits of Calcutta 
but within the limits of the port of Calcutta. 
Giinpat V. Good. 20 Cr. L. J. 782 : 

53 I. C. 622 ; 30 C. L. J. 252 : 24 C. W. N. 79 : 

47 Cal. 147 : A. I. R. 1919 Cal. 1. 

S. 21 — Subordination of Magistrates. 

All stipendiary as well as non-stipendiary 
Magistrates are Subordinate to the Chief Pre- 
sidency Magistrate, Calcutta. 

35 Cr. L. J. 729 : 
148 I. C. 691 : 59 C. L. J. 204 : 38 C. W. N. 560 : 

61 Cal. 467 : 6 R. C. 477 : 
A. I. R. 1934 Cal. 405 (2). 
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S. 21 — Jlombnri Gfivcnnnrnl Tiulcx, rr. !>, 

JO — ncnch of Iloocmn/ ^Ta^{!;lratcs — Difference 
of opinion — Dissentine juiigmrnl should form part 
of record. 

AIlhoiiKh under rr. 9 and 10 of tlic rules 
framed by tlie Uomb.ay Government under S. 21 
U'liere tlierc is a difTerenee l>elwen two 
Honorary Mapislnilc.s ootnjio^in" a lleiu-h, the 
opinion of the Chairman jirevails, (he dissentinp 
^lnpislratc has a riphl to liave his judument 
and findinp recorded, and his dis.sentinp judg- 
ment should, therefore, form pari of the rceortl 
. in the ease. Emperor v. Fardunji C. Gora. 

28 Cr. L. J. 1025 : 

106 I. C. 209 : 29 Bom. L. R. 1470 : 

•A. I. R. 1927 Bom. 630. 

S. 21 — Jhiles under, r. S, that opinion of 

the Chairman shall prn'ail in case of difference 
hctiveen tivo ^fngistralcs — Eidc is tiltra vires. 

Rule 8 framed by the Chief Presidency Magis- 
trate under S. 21 that the opinion of the 
Chairman shall prevail in case of a difference of 
opinion betu-cen two Magistrates constituting 
a Bench, is inconsistent with the Code. Such a 
rule is, ninrcvcr, arbitrary and not consonant 
with natural justice. Ilcnrtj Wakefield v. Harn 
Sardar. 1 Cr. L. J. 842 : 

8 C. W. N. 862. 

S. 28 — Interprclntion of. 
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; S. 29-B. 

• Offence under S. .^ol. I. P. C. is not triable bv 

■ .Mnpistrnfe of Centml Ciiildren Court. Dakhi 

Salm V. Emperor. ?3 Cr. L. J. 645 : 

, 138 1. C. 626 : 59 Cal. 856 ; 36 C. W. N. 164 : 

I. R. 1832 C.al. 479 : A. I. R. 1932 Cal. 487. 
S. 29-B. 

Section is permissive. Trial of juvenile by 
ordinary Magistrate is no* illegal. Section only 
enables special Magistrates to try cases other- 
wise triable by Sessions Judges alone. It docs not 
invalidate a trial wliieh will be invalid apart 
from the section. Emperor v. Jalal Dhondibhai. 

35 Cr. L.J. 1033 : 
149 I. C. 1135 : 36 Bom. L. R. 435 ; 

6 R. B. 413 : A. I. R. 1934 Bom. 211. 

S. 30—Ejrcrcise of powers, condition for. 

A .Magi.strale empowered by the Local Govern- 
ment under S. .’ll), need not mention the exist- 
ence of his spccia' powers in order to e.xereise 
them, or in order to pass any sentence covered 
bv S, at. Nadar Atam Khan v. Emperor. 

36 Cr. L.J. 1143: 
157 I. C. 211 : 8 R. Pesh. 12 : 

A. I. R. 1935 Pesh. 108. 

S. 30 — Magistrate described in heading 

of Judgment as invested roilh S. 30 powers, but not 
purporting to net as such. 


The .schedule to the Code and S. 28 must be 
read together, .and S. 28 is subject to the other 
provisions of the Code, that is, it is .subject to 
S. ;10. Emperor v. Prithivinath. ] 

39Cr. L.J. 660: I 
175 I. C. 935 : 20 N. L. J 151 : ! 
I. L. R. 1938 Nag. 248 : 11 R. N. 18 : 1 
A. I. R. 1938 Nag. 56. j 


A First Class .Magistrate simply described in the 
heading of his judgment ns invested with 
.S. tin powers, but not purporting to act under 
it, cannot e.xereise those powers in jiassing the 
sentence. Mahi v. Emperor. 

7 Cr. L. J. 461 ; 
3 P. W. R. Cr. 36. 

S, 30. 


S. 29-A — .-iceused European British 

sub’cct — Dutif of Magistrate. 

Per Cuming, J. — A Magistrate is not bound to 
ask an accused who is apparently a European 
British subject whether he claims to be tried ns 
.such, so far ns cases coming within Chap. 
XLIV-A arc concerned. Carmen v. O’Brien. 

29 Cr. L. J. 245 : 
107 I. C. 353 : 54 Cal. 1041 : 
9 A. I. Cr. R. 471 : A. I. R. 1928 Cal. 97. 

Ss. 29-A, 52S-A, 529~B— European British 

subject— Claim to be tried as such, when to be 
made. 

A claim to be dealt with ns a European British 
subject under Ss. 29-A, 528-.'V and 529-B must 
be made before the trial or enquiry has actually 
commenced, nnd if it is not then made, it 
cannot he made at any .subsequent stage. 
Carmen v. O'Brien. 29 Cr. L. J. 245 : 

107 I. C. 353 : 54 Cal. 1041 ; 9 A. I. Cr. R. 471 : 

A. I. R. 1928 Cal. 97. 

S. 29-B. 

Magi.strate other than one of those mentioned 
in the section c.m try an offender under 15 
years himself or may send him to be tried by 
Magistrate empowered under the .section. 
Natvaral Nas;indiis v. Empeior. 

32 Cr. L. J. 722 : 
131 I. C. 476 : 33 Bom. L. R. 312 : 
I. R. 1931 Bom. 303 : A. I. R. 1931 Bom. 193. , 


Magistrate c.xcrcising powers under S. 30, but 
not signing as stich Magistrate, cannot pass 
sentence in excess of powers of First Class 
M.agislratc. Emperor v. Suhhdeo BaJ. 

35 Cr. L. J. 1288 (1) : 

151 I. C. 265 : 

7 R. L. 116 (1) : A. I. R. 1934 Lah. 361 (1). 

S. 30 — Object of. 

The object of conferring special powers on 
District .Magistrates is to aeeclcrnle proceedings 
nt the trial by avoiding the delay consequent 
on commitment to the Sessions Court which sits 
only nt considcralile intervals. It is also intend- 
ed to afford relief to those who have to attend as 
wilncssc.s in the Court. Emperor v. Prithivinath. 

39 Cr. L. J. 660 : 

175 I. C. 935 : 20 N. L. J. 151 : 

I. L. R. 1938 Nag. 248 : 11 R. N. 18 : 

A. I. R. 1938 Nag. 56. 

S. 30— Exercise of powers. 

Once :i Magistrate has br-cn sjiecially empower- 
ed under S. .30 by the I/Ocal Government, he 
can necess.arily, vhen acting as a .Magistrate, 
exercise the jK)wcrs mentionetl in S. 31, Nadar 
Alain Khan v. Emperor. 36 Cr. L. J. 1143 : 

157 I. C.211 ;8R. Pesh. 12 : 

A. I. K. 1935 Pesh. 108. 

S. 30— Penal Codr, .S', — Culpable 

hamicide—S. .79 .Mani'trale, pme-r of, to tnj. 
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A Magistrate empowered under S. 30, is not 
legally competent to try either the offence of 
murder or the offence of culpable homicide not 
amounting to murder punishable under the 
first part of S. 30t, Penal Code. Emperor v. 
Shamira. 27 Cr. L. J. 846 ; 

95 I. C. 266 : A. I. R. 1926 Lah. 576. 

S. 30. — Scope of. 

Section 30 governs S. 23 of the Code : 
Emperor v. Prithivi77alli. 39 Cr. L. J. 660 : 

175 I. C. 935 ; 20 N. L. J, 151 : 
UR. N. 18 : 1. L. R. 1938 N.ag. 248 : 

A. I. R. 1938 Nag. 56. 

S. 30 — Hahilual offender — Forum — 

Sentence. 

A person accused of theft of a pair of shoes 
was eonvicied bj' a Magistrate oftlic First Class 
and senteneed to one year’s rigorous imprison- 
ment, including two months’ solitary confine- 
ment and thirty stripes. The accused had six 
previous convictions for offences against 
properly, and in two cases, the sentences were 
each for a period of three years’ imprisonment: 
Held, tiiat the accused should h.avc been 
committed to the Court of Sessions, as the case 
was one in which the advisability of transporting 
him for life should have been carefully 
considered, but since the accused had been 
whipped, he could not be sentenced to more 
than five years’ rigorous imprisonment. The 
Chief Court set aside the order of conviction, 
and directed tiie accused to be rc-tried by a 
Magistrate witli powers under S. 30. Emperor 
v.NnrDin. ICr. L.J. 111. 

5 P. L. R. 89 : 28 P. R. Cr. of 1903. 

Ss. 30, 28—Intcrprclalion. 

S. 30 cannot be regarded in any other light 
than the provision of the Code M'ith which 
under certain circumstances and in certain 
parts of India, S. 28 of the Code is to be read. 
Ma Sin v. Maung Maung Lay. 37 Cr. L. J. 773 : 
163 I. C. 163 : 8 R. Rang. 613 : 14 Rang. 378 ; 

A. I. R. 1936 Rang. 230. 

Ss. 30, ' 207, 254, 347 — Offence c,v~ 

clusively triable by Sessions Court, coinmiital for, 
by S. 30 Magistrate. 

The committal of a case triable exclusively by 
the Court of Session is not illegal merely because 
the Committing Magistrate is himself em- 
powered under S. 30 to try the case. Emperor 
V. Ilamiman. 20 Cr. L.J. 97 : 

48 I. C. 977 : A. I. R. 1918 Nag. 141. 

Ss. 30, 250 — Special Poxocr Magistrate 

trying complaint xinder S. 376, Penal Code — Com- 
plaint found false — Accused discharged — Whether 
can pass order directing payment of compensation 
under S. 250. 

The principle deduciblc from S. 250, is that 
the Magistrate can only pass an order awarding 
compensation if he is able to dispose of the 
ease himself personally. Consequently, a 
Special Power Magistrate, trying a complaint 
under S. 37G, Penal Code, can pass an order 
under S. 250, notwithstanding the fact the 
offence is exclusively triable by a Court of 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

Sessions. Ma Sin v. Maung Maung Lay. 

37 Cr. L. J. 773 : 
163 I. C. 163 : 8 R. Rang. 613 : 14 Rang. 378 : 

A. I. R. 1936 Rang. 230. 

Ss. 30, 337 (2-a) — Pardon to approver 

by S. 30 Magistrate — Trial of case. 

A Magistrate with powers under S. 30 who has 
tendered a pardon to an approver cannot tr 3 ' 
the case in which the approver, is to be 
examined as a witness, but must commit the 
accused to Sessions Court or High Court if he is 
satisfied that there are reasonable grounds for 
believing that the accused is guilty of the 
offence. Kishorc v. Emperor. 25 Cr. L. J. 1341 ; 

82 I. C. 573 : A. I. R. 1925 Nag. 119. 

S. 30 (1) — Scope of. 

A judgment must be delivered by the Judge 
who has heard the evidence, and an accused 
person has a right not to be convicted bj' a 
Magistrate who has not heard the evidence, 
subject to the exception given in S. 30, cl. 1. 
Labh Singh v. Emperor. 35 Cr. L. J. 1261 : 
151 I. C. 213 : 28 S. L. R. 239 : 7 R. S. 46 : 

A. I. R. 1934 Sind 106. 

S. 32. 

See also Emergency Powers Ordinance, 

1932. 

S. 32 — Reference in judgment to S. 75, 

Indian Penal Code — Extcnsioti of Magistrate’s 
])oiDcrs under S. 32 — Previous conviction — En- 
hanced sentence. 

Taking into consideration a similiar previous 
conviction of the accused and referring to S. 75, 
Penal Code, a Magistrate of the First Class 
convicted and sentenced the accused for an 
offence under S. 447 of that Code, to one 
month’s rigorous imprisonment : Held, that 
no Magistrate acting under the magisterial 
powers, conferred by S. 82, could pass a 
sentence enhanced under S. 75. Emperor v. 
David Narsu. 1 Cr. L. J. 607 ; 

6 Bom. L. R. 548. 

Ss. 32, 423 — Appellate Court — En- 

hanccnicnt of sentence. 

An accused was tried and convicted by a 
Second Class Magistrate on a charge under 
S. 40G, Penal Code, and senteneed to three 
months’ simple imprisonment. On appeal, the 
Appellate Court alfirmcd the conviction but 
varied the sentence passed to a fine of Rs. 400 
W'ith an alternative sentenee of rigorous 
imprisonment: Held, that the sentence passed 
by the Appellate Court was xiltra vires : and 
therefore, illegal. jMohammad Yakub AH v. 
Emperor. 25 Cr. L. J. 312 : 

76 I. C. 1032 ; 45 All. 594 ; 
A. I. R. 1924 All. 130. 

Ss. 32, 439 — Revision on question of 

sentence. 

The law vests a discretion in the trying 
Magistrate to pass adequate sentence in each 
case, and it is for him to decide after taking 
into consideration all the pertinent circum- 
stances of the case, what should be the 
adequate sentenee. No rule of thumb can be 
laid down by a higher Tribunal as a guide for 
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Ihc trying Mafristralc in a^vanlin" an adequate 
sentence. Before the High Court would 
interfere in revision on the question of 
sentence, it should he satisfied that tlic sentence 
was so ttnrcasonahlc and so excessive ns to 
require n reduction. Murido v, Emvernr. 

31 Cr. L. J.'763 : 
125 I. C. -16 : A. I. R. 1930 Sind 58. 

S. 32 (2) — IMa^islralc .’!prdaltif rm- 

penvered under S. 30 — Scutcncc of triiprisonntctd 
in addlliou to tchipping. 

'A per.son who commits an offence under S. .”20, 
Penal Code, may be punished with whipping in 
addition to any other punislmicnl. He may, 
therefore, be .sentenced to a term of imprison- 
ment not exceeding seven ycar.s, and in addition 
to a sentence of wliipping in view of S. .32 (2), 
and S. 3 of Burma Act, VIII of 1927. Kgei Kijati 
V. Eniperor. 38 Cr. L. J. 670 : 

168 I. C. 975 : 14 Rang. 662 :: 9 R. Rang. 380 : 

A. 1. R. 1937 Rang. 183. 

S. 32 (2) — Whipping — Rule that a 

certain number of lashes is equivalent to im~ 
prisonment — Whether applies when sentenecs of 
different hinds arc combined. 

The guide that a certain number of lashes 
might bo taken ns the equivalent of a 
certain number of months’ imprisonment, 
which is of importance when quc.stion.s of 
commutation ofisentcnccs have to be considered, 
' is of no application in a case where a'idagistratc 
is lawfully combining two different kinds of 
sentences in accordance with tlic powers under 
S. 02 (2). Nga Kyau v. Emperor. 

38 Cr. L. J. 670 : 
168 I. C, 975 : 14 Rang. 662 : 9 R. Rang. 380. 

A. I. R. 1937 Rang. 183. 

S, 33 — Extension of ]icriod of imprison- 
ment awarded under .S'. Go, Penal Code. 

The provisos to S. 0.3 do not extend the period 
of imprisonment nhieh may be awarded under 
the provisions of S. 05 of the I. P. C. Gokul 
Chandra Nandi v. Sribodh Chandra Banerji. 

41 Cr. L. J. 957 : 
190 1. C. 598 : 21 P. L. J. 795 : 7 R. N. 58 : 

13 R. P. 264. 

Ss. 34, 439 — .900101100 passed by ^lagis- 

trate under S. 31 — Enhaneement, limit of — 
Procedure. 

^ S. -too (Jl) limits the power of enhancement of 
sentence. 3’his limitation docs not ajiply to 
a sentence which has been passed by a 
Magistr.itc acting under S. 04 of the Code. 
ICxecjil in very exceptional easc.s; a sentence 
by the High Court under it.s iiowers of enhanee- 
metil should not, where the .sentence has been 
imiwiscd by a Magistrate, exceed one of seven 
years’ rigorous imprisonment. Tlic n«ual 
eour^c when a Court thinks that a sentence 
of seven years' rigorous imprisonment would 
nut meet tlic ends of justice, is to .set aside the 
trial and order the ease to be committed to 
the Court of Session, fir.ca Sinzh v. Ranjhn. 

24 Cr. L. J. 932 : 
75 I. C. 353 : A. I. R. 1923 Lah. 600. 

S. 34-A — Foreigner, privileges of. 
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.■\ foreigner, who jc not a European British 
subject, is not entitled to any jirisileges in the 
matter of trial or of sentence. .Hr. M. F. Rrgn 
V. Emperor. 34 Cr. L. J. 505 ; 

143 I. C. 17 ; 29 S. L. R. 251 : 
I. R. 1933 N.ag. 153 ; A. I. R- 1933 Nag. 136. 

S. 34-A — European British subject — 

Prh'ilrges, nature of. 

Although there, is still some privilege ns 
regards the courts by which a European British 
subject can be tried, there is practically no 
privilege with regard to sentence, and under 
S. .34-.\., as amended, a Court of Session can 
p.ass a sentence of death, penal servitude or 
imprisonment with or without lino, or of fine 
upon a European British subject. Mrs. M. F. 
ReC .0 v. Emperor. 34 Cr. L. J. 505 : 

143 I. C. 17 : 29 S. L. R. 251 : 
I. R. 1933 Nag. 153 : A. I. R. 1933 Nag. 136. 

S. 35. 

See also (i) Punishment. 

(if) AYhipping Act. 

S. 35 — jTico sentences at one trial — 

Consecutive sentences of 6 years — Forum of appeal. 

An order of an iVssislant Sc.ssions .ludgo con- 
victing the accused at one trial for two offcncc.s 
and .sentencing him to three years for each of 
the offcncc.s, the scntencccs to run consecutively, 
is apjicalable to the High Court and not to 
the Sessions Judge. Hamid v. Emperor. 

32 Cr. L.J. 469: 
129 I. C. 731 : 1930 A. L. J. 1206 : 
L. R. 11 A. 172 Cr. : I. R. 1931 AH. 219. 

S. 35 — Applicability to sentences in de- 
fault of payment of fine. 

S. 33 docs not refer to .sentences of inqirison- 
ment in default of payment of line but refers 
only to substantive sentenecs, the former cannot 
be concurrent. Emperor v. Ghulum Ahmed. 

30 Cr. L. J. 907 : 
117 I. C. 224 : 1. R. 1929 Sind 192 ; 

A. I. R 1929 Sind 179. 

S. 35 — Charge for unlatvful assembly 

xcith intent to commit assault — Separate sentences 
for rioting, hurl and grireous hurt, legality of — 
Aniciirfmenf to S. 35, effect of. 

Ill view of the amendment to S. :).> by which 
the word ‘distinct’ before the word ‘offences’ has 
been deleted, sejiarate sentences for offences 
under Ss. :i2:!, :i\ll and ;!25, Penal Code, are not 
bad in law even though the acts in respect of 
which such charges were made were inchnled 
within a charge under S. 1-I7. Foliar Bap v. 

I Emperor. 28 Cr. L. J. 751 : 

103 I. C. 799 : 31 C. W. N. 691 : 
A. I. R. 1927 Cal. 575 : 8 A. I. Cr. R. 380. 

S. 35 — C’onciirrrnt sentences — Conviction 

at (wo separate trials by different Courts, 

A Sessions Judge lias no jmwer to order a 
sentence jiassed by him to run concurrently 
with the sentence 'passed by another Court in 
another trial. Mahbul Hinain v. Emperor. 

14 Cr. L. J. 240 : 
19 I. C. 336 : 11 A. L- J. 263. 
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S. 35 — Concurrcnl sentences. 

The accused %vas tried at four separate trials 
upon four distinct charges and sentenced to 
various terms of imprisonment ranging from 
six months to six years, and it -was ordered 
that all the sentences should be served con- 
terininously : Held, that such an order was 
illegal. Nga Pua v. Emperor. 

24 Cr. L. J. 388 : 
20 I. C. 212 : 6 Bur. L. T. 67. 

S. 35 — Concurrent sentences in separate 

trials. 

A Magistrate has no power to make an order 
that the sentences of imprisonment passed by 
him on an accused in two separate trials, 
should run concurrently. Joyenamlah Bepari 
V. Emperor. 19 Cr. L. J. 702 (b): 

46 I. C. 158 : 22 C. W. N. 597 : 
A. I. R. 1918 Cal. 243. 

S. 35 — Concurrent sentences, Token com- 
petent. 

The power of passing concurrent sentences is 
confined to cases where a person is convicted 
at one trial of two or more distinct offences. 
Dchi Dayal v. Emperor. 15 Cr. L. J. 300 : 

23 I. C. 508 ; 16 Cal. 370 : A. I. R. Oudh 193. 

S. 35 — Conviction for several offences 

at one trial — Seperate sentences. 

Where a person commits house trespass and 
attempts to murder an occupant of the house, 
he may be convicted of botli these offences, 
but a separate sentence for each offence is not 
justified. Barkat v. Emperor. 

22 Cr. L. J. 198 : 
60 I. C. 54. 

S. 35 — Conviction for two offences setting 

aside one conviction but maintaining sentence. 

The accused was charged with two offences 
under Ss. 320 and 148, Penal Code. The Magis- 
trate convicted him on both charges and sen- 
tenced him to 18 months’ imprisonment “under 
S. 320/148”. On appeal, tlie Sessions .Judge 
acquitted the accused of the offence under 
S. 148 but maintained his conviction under 
S. 320. He also upheld the sentence as he 
thought that it was not excessive for the 
offence under S. 320 : Held, that the judgment 
of the Magistrate must be interpreted as mean- 
ing that the Magistrate passed concurrent 
sentences under each section. Sohan Ahir v. 
Emperor. 25 Cr. L. J. 992 ; 

81 I. C. 640 : 22 A. L. J. 263 ; 
L. R. 5-A. 88 Cr. : A. I. R. 1924 All. 492. 

S. 35 — Conviction of same person for 

forgery and using forged document as genuine — 
Separate sentences. 

The offence of using forged document as 
genuine and the offence of forgery are separate 
offences, and under S. 35, separate sentences 
can be passed on the accused convicted by 
both at the same trial. In re : Sriramalu 
Naidu. 30 Cr. L. J. 983. 

119 I. C. 763 : 1929 M. W. N. 279 ; 
29 L. W. 559 : 52 Mad. 532 : 
56 M. L. J. 554 : I. R. 1929 Mad. 895 : 

A. I. R. 1929 Mad. 450. 
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S. 35 — Distinct offences — Concurrent 

sentences — Competency of. 

A direction that punishments inflicted in 
respect of distinct offences shall run concur- 
rently can be made only when the accused 
is convicted at one trial of two or more 
distinct offences. Girdliari Lai v. Emperor. 

12 Cr. L. J. 217. 
10 I. C. 156 : 11 P. R. 1911 Cr. : 
32 P. W. R. 1911 Cr. : 146 P. L. R. 1911 : 

S. 35, 110, 117 (4) — General repute, evi- 
dence of. 

Evidence as to the general repute of the 
accused, as being a habitual offender, where 
clearly deposed in proceeding under S. 110, 
is admissible under the provisions of S. 117, 
sub-s. (4), and is sullicicnt ground for requiring 
the accused to give security. Emperor v. 
Gajadhar. 34 Cr. L. J. 160 : 

141 1. C. 251 : 9 O. W. N. 1012 : 

I. R. L. 1933 Oudh 48 : 
A. I. R. 1933 Oudh 58. 

S. 35 — Illustration — Penal Code Ss. 366, 

376 — Abduction with intent to commit rape — 
absence of rape — Sentence. 

If a person abducts a woman with intent 
to rape her but does uot rape her, he cannot be 
awarded separate sentences under S. 3GG and 
37G, Penal Code. Imam AH v. Emperor. 

c27 Cr. L. J. 338 : 
92 I. C. 850 : A. I. R. 1926 Lah. 212. 

S. 35 — Imprisonment in default of 

fine — Concurrent sentences. 

Sentences of imprisonment in default of Fines 
imposed for two or more offences cannot be 
directed to run concurrently as not being 
justified by S. 35. Emperor v. Akidullah. 

13 Cr. L. J. 536 : 
151. C. 808 : 5 S. L. R. 263. 

S. 35 — Accused guilty of several 

offences — One sentence, legality of. 

In a case where tlie provisions of S. 71 of 
the Penal Code, do not come into play, the 
Court has no discretion whatever to pass 
only one sentence for one offence and decline 
to jjass sentences for the other offences of 
which it may lind the accused guilty. 
Separate sentences must be passed for tlie 
several offences of -vvliich the Court finds the 
accused guilty. Emperor v. 31 i Mcaw. 

36 Cr. L.J. 460: 
154 I. C. 75 : 12 Rang. 419 : 
7 R. Rang. 255 : A. I. R. 1934 Rang. 338. 

— S. 35. 

Joint trial of offences under ,S. 29, Frontier 
Crimes Regulation and S. 19, Arms Act— Trial 
is governed by Cr. P. C. and appeal lies from 
conviction. Akbar v. Emperor. 

35 Cr. L. J. 399 : 
1471. C. 180 : 6 R. Pesh. 26: • 
A. I. R. 1933 Pesh. 90. 

S. 3S— Distinct offences — 3Ianu'acturc 

of mahua spirit and possession of material. 

The offence of manufacture of mahua spirit 
necessarily includes that of possession of 
materials for the manufacture of the same 
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and the two offence.*: of nianufaeitirc and i 
po.'jscssion cannot be called ‘ distinct ’ for i 
the purpose of S. ID. Sheikh .1/i/m‘r v. 
EvqKTOT. 25 Cr. L. J. 83 : 

76 I. C. 19 ; A. I. R. 1924 Nag. 32. i 

-S. 35 — OJJcuccs of housc-breakin'i icith 


iutcnl ta coimmt thrjt and cnmtitixshm of theft — 
— Separate and consecutive sentences. 
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S. 35 — Penal Code. Sw I!T, — Unlaxc- 

fill asscinblij and hurt — Separate sentences. 

Separate sentences under Ss. l-t7 and 3.5!} arc 
not permissible where tlic act which converts 
the accused into an unlawful assembly is the 
.same as renders them liable fo punishment 
under S. 333, I’cnal Code. Manat: Chand v. 
Emperor. 27 Cr. L. J. 834 : 

95 I. C. 754 : A. I. R. 1926 Lah. 581. 


S. 71, Penal Code, and S. 3.3, Cr. P. C., as 
amended, do not rc.strict the passing of sepa- 
rate sentences for house-breaking witli intent 
to commit theft and theft which follows it 
These two separate offences though they form 
part of one transaction, can be punished 
with separate and consecutive scntcncc.s. 
Baijnathsing .-Utarsing v. Emperor. 

40 Cr. L. J. 466 : 

181 1. C. 45 : 11 R. S. 202 : 1929 Kar. 378 : 

A. I. R. 1939 Sind 76. 

S. 35 — Penal Code, Ss. 64, 69 — Conviclion 

for separate offences — Imprisonment in default of 
paijment of fine — Sentences, if can run concurrent- 

Where accused is convicted of separate offences 
and is sentenced to pay a fine, or, in default, 
to suffer imprisonment for a certain period 
for each of the offences of which he has been 
convicted, the sentences in default of payment 
^of fine cannot be directed to run concurrently. 
'J It is not incumbent upon n magistrate to 
' impose a term of imprisonment in default of 
payment of fine. S. 01 of the Penal Code 
merely says that it is competent to the 
Court to pass such a direction, and if the 
.'Magistrate wants to avoid giving a second 
term of imprisnnmcnt in default of payment 
of fine, he can refrain from making a direc- 
tion under that section. Emperor v. Subrao 
Sesharao. 27 Cr. L. J. Ill : 

91 I. C. 543 : 27 Bom. L. R. 1351 ; 

A. I. R. 1926 Bom. 62. 


S. 35 — Penal Code, Ss. 457, 3S0 — Dis- 
tinct offences — Conviclion — Sentence. 

The offences under Ss. 4.37 and 380, I. P. C. 
not being distinct offcncc.s, the Magistrate’s 
ordinary jurisdiction is not enhanced by the 
provi-sions of para. 2 and proviso (6) of S. 3;3. 
Emperor v. Dhondi Bapu Bhaphar. 

4 Cr. L. J. 445 : 
8 Bom. L. R. 850. 

S. 35 — Possession of illicit liquor and 

of apparatus for manufacturing liquor — Separate 
sentences, legality. 

The offence of possessing illicit liquor and 
the offence of possessing apparatus for manu- 
facturing such liquor are quite distinct offences 
for which .separate sentences can bo passed. 
Emperor v. Panda Avachi Bhil. 

29 Cr. L. J. 412 : 
108 I. C. 512 : 30 Bom. L. R. 328 : 
52 Bom. 277 : 10 A. I. Cr. R. 114 : 

A. I. R. 1928 Bom. 141. 

S. 35 — Scope of — Concurrent sentences. 

Ordinarily sentences can only be ordered to 
run concurrently when they arc passed at n 
single trial under the conditions laid down in 
S. 35, not in the case when the offences 
charged arc not of the .same kind within the 
meaning of S. 23 1-, being punishable with 
different kinds of i)unishmcnt. Mahadco v. 
Emperor. 27 Cr. L. J. 807 : 

95 I. C. 471 : A. I. R. 1926 Nag. 426. 


S. 25— Penal Code, Ss. 71,148, 326— 

Boiling, armed \oilh deadly weapons — Grievous 
hurt — Separate sentences, legality of. 

S. 3.3 empowers a Magistrate to pass sepa- 
rate sentences in respect of convictions under 
.Ss. l-tS and 320, Penal Code, subject to the 
provisions of S. 171 of the latter Code. Pint 
Bama Ilavaldar v. Empetor. 27 Cr. L. J. 113 : 

91 1. C. 689 : 27 Bom. L. R. 1371 ; 

49 Bom. 916 : A. I. R. 1926 Bom. 64. 

S. 35— P«mf Code, Ss. 71, 411, Ill- 

Convictions for receiving stolen property and con- 
cealing .stolen property — Conjcctitlve sentences, 
legality of — ‘Distinct offences.' 

Under S. 35 as amended in 1923, it is not 
necessary that the offences should be distinct 
in order to enable a Magistrate to pass con- 
.serutivc .scntcnecs. Consecutive .sentences- can ' 
be imposed where a perstm is convicted of 
receiving htolcn pmperty under S. -til and of 
vonecaling other stolen jiropcrty under S. 414, 

1. P. C. Emperor v. llanma Timma Bl.andi- 
rcaddar, 29 Cr. L. J. 544 ; 

109 I. C. 368 ; 30 Bom. L. R. 383 : 

10 A. I. Cr. R. 159 : A. I. R. 1928 Bom, 145. 


S. 35 — Sentence for offence, direclcd to 

lake effect after c.rpiry of sentenee for default to 
find security for good behaviour, legality of. 

A Magistrate acts illegally if he directs that 
a sentence of imprisonment for an offence 
should lake effect after Ihc e-vijiry of the 
sentence which the accused may be under- 
going for default to find security for good 
behaviour. In re : Pichari Anthu. 

16 Cr. L. J. 622 : 

30 I. C. 446 : A. I. R. 1916 Mad. 1114. 

S.35 — Sentences of imprisonrnt in default 

of fines — Direction that sentences should run con- 
currently — Legality. 

A Criminal Court is not competent to direct 
that scntcncc.s of inqirisonmenl imposed for 
default in payment of lines should run con- 
currently. L'nilcr fs. 3.3 such a direction can 
be given only in rc-pcct or .sentences of im- 
prisonment or transportation. In re: Kanda 
Mooppan. 38 Cr. L. J. 796 (B) : 

169 I. C. 607 ; 45 L. \V. 87 : 

1937 M, \V, N. 52 : 1937 1 .M. L. J. 74 : 

! I. L. R. 1937 Mad, 362 : 10 R. M. 77 (1) : 

A. I. R, 1937 Mad. 406. 
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S. 35 — Separate convictions for hoo or 

more offences — Separate scnterices. 

Whether a Court must innict a sepa- 
rate sentence for eacli of the offences of 
which a person has been convicted at one 
trial, must depend upon the particular circum- 
stances of each case. Where, there arc two 
or more separate convictions for two or more 
distinct offences in tlic same case, S. 35 con- 
templates a separate sentence for each offence. 
Emperor v. Wadhawa. 19 Cr. L. J. 223 : 

43 I. C. 799 : 46 P. R. 1917 Cr. : 
A. I. R. 1918 Lah. 297. 

— S. 35 — Separate sentences for hurl and 

rioting, legality of — Practice. 

Under S. 35, as amended in 1923, separate 
sentences for rioting and hurt arc legal 
although in practice it is undoubtedly better 
to give a single sentence for all the offences 
or to order the sentences to run concurrently. 
Ali Akbar v. Emperor. 30 Cr. L. J. 575 : 

116 I. C. 216 : I. R. 1929 Lah. 472 : 

A. I. R. 1929 Lah. 670. 

S. 35 — Separate sentences for offences 

under Ss. 457 and 380, Penal Code. 

Under S. 35, as amended, the Court can pass 
separate sentences for offences under Ss. 4.57 
and 380, Penal Code. But the punishment 
provided for any one of these two offences 
will be sufTicicnt, and if the Court of Appeal 
finds that the trial Court has wrongly j)assed 
two separate sentences but the sentences taken 
together are not excessives they can be con- 
solidated. Idris V. Emperor. 

40 Cr. L. J. 751 : 
183 I. C. 217 ; 12 R. P. 121 : 
5 B. R. 907 : 20 P. L. T. 736 : 
A. I. R. 1939 Pat. 349. 

S. 35 — Separate trials — Concurrent sen- 
tences. 

Sentences passed in separate trials cannot be 
directed to run concurrently. Baton Swgh v. 
Emperor. 26 Cr. L. J. 731: 

86 I. C. 219 : 7 L. L. J. 39 : 
A. I. R. 1925 Lah. 334. 

S. 35 — Term of imprisonment, can run 

concurrently with term of transportation. 

A term of imprisonment may be legally 
ordered to run concurrently with a term of 
transportation. Bogi v. Emperor. 

15 Cr. L.J.68 : 
22 I. C. 420 : 21 P. L. 1913 Cr. : 
50 P. L. R. 1914 : A. I. R, 1914 Lah. 75. 

S. 35 — 'May’ significance of. 

The word ‘may’ in S. 35 not only confers 
a power but also imposes the duty of put- 
ting it in use. Emperor v. Dharamdas. 

34 Cr. L. J. 143 : 
141 1. C. 280 : 26 S. L. R. 416 : 

I. R. 1933 Sind 46 : 
A. I. R;=1933 Sind 9. 

S. 35 — Theft of calf and killing it — 

Distinct offences. 

Theft of calf and subsequent killing of it 
constitute two offences of theft and mischief 
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— Separate convictions and sentences arc 
legal. Emperor v. Bbaioan Surji. 

37 Cr. L. J. 553 : 

162 I. C. 283 : 38 Bom. L. R. 164 : 

60 Bom. 627 : 8 R. B. 405 : 

A. I. R. 1936 Bom. 172. 

S. 35 — I'rial includes conviction — 

Separable offences not distinct offences — Penal 
Code, S. 71 — Assessment of punishment. 

There is nothing improper in the accused , 
being charged with and tried at one trial 
for the two offences under Ss. 147 and 
332/149, and the illustrations to S. 235, show 
that trial includes conviction. Separable 
offences, which come within the provisions 
of S. 71, I. P. C., cannot be treated as dis- 
tinct offences within the meaning of S. 35, 

Cr. P. C. There is, therefore, no authority 
for awarding separate sentences, A Court in 
siwnrding punishment under S. 71, I. P. C., 
should pass one sentence for cither of the 
offences in question and not a separate one 
for each offence. Where the lower Court has 
concluded separate sentences for each offence, 
but the aggregate punishment awarded does 
not exceed the punishment provided by law 
for the major offence, it is merely an 
irregularity and does not call for interfer- 
ence by the High Court when no failure of 
justice has been occasioned. Jmperator v. 
Baradi. 11 Cr. L. J. 415 : 

6 I. C. 880 : 3 S. L. R. 221. 

Ss. 35. 235 (1)— Penal Code, S. 71— 

Excise Act {XJl of 1890), Ss. 45, 51 — Distilling 
and possessing spirits not distinct offences — 
Separate convictions for distilling and 2 >ossc.ssing 
spirits. 

Distilling spirit and possessing the spirit 
obtained by such distillation arc not dis- 
tinct offences within the meaning of S. 35, 
and a double sentence is prohibited by S. 71, 
Penal Code. Although under S. 235 (1), 

Cr. P. C., separate convictions for the two 
offences arc legal, yet it is neither necessary 
nor desirable to convict for possessing spirit 
when the manufacture is proved. Emperor v. 
Xga San Dun. 1 Cr. L. J. 552 : 

U. B. R. 1904 : 1st Qr., P. C. 1. 

Ss. 35, 364 — Working at two pilaccs 

without license — Distinct offences. 

Where accused was working as a goldsmith 
without a license in mining area but worked 
in two places for want of sullicient space in { 
one, the whole forms one offence and cannot 
be split up into two for the sake of jninish- 
ment. Chennappa v. Government of Mysore. 

9 Cr. L. J. 326 : 

12 M. C. C. R. 78. 

Ss. 35, 397 — Accused convicted in hoo 

separate cases — Second sentence order, to run 
from date of order — Direction illegal — Concurrent 
sentence, zohen can be passed. 

The question whether sentences should be 
concurrent or consecutive, arises only in cases 
of separate convictions at one trial. In all 
other cases, S. 397 is imperative and should 
not be disregarded. On 30th March, A was 
sentenced to four years’ rigorous imprison- 
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mcnl. On 19th April he was convicted in a 
separate ease by the same Manislratc and • 
sentenced to three years’ imprisonment wliich 
the Ma"islrate ordered slionld run from the 
date of ids order. The first sentence was redne- i 
cd on appeal to two years : IIclil, tlial tin* dircc-| 
lion was illcftal. Emperor v. Gandu Slush. ' 

13 Cr.'L.J. 3 : 

13 I. C. 109 : 20 P. L. R. 1912 ; 

13 P. W. R. 1912 Cr- 

— ^Ss. 35, 397 — Concnrrrut xcuh-urr, rvhfti 

'ordered. 

A sentence of imprisonment cannot be , 
ordered to run concurrently with another , 
sentence not passed at the same trial. Emperor 
v.SanE. 7 Cr. L. J. 445 ; ' 

4 L. B. R. 147. 

Ss. 35, 397 — Coiieiirrriil sentener — 

Sepiirote triah. ‘ 

The only ease in which a Cotirt may pass i 
concurrent sentence for two offences is, wiicrc ^ 
the accused is convicted at the same trial | 
for both the offences, as provided for in , 
•S. !iri. If the trials are separate, S. 397 I 
aj>plics, and the sentences must tidcc effect | 
consecutively. In the latter case if the 
second sentence is one of transportation, the 
Court has the discretion to reverse the order, i 
and direct that the sentence of transporta- 1 
. lion should lake effect first, but the Court ' 
'' cannot make them concurrent. Jmpcralor v. ' 
' Khudabux. 10 Cr. L. J. 236 : I 

2 S. L. R. 23. ; 

Ss. 35, 397 — Sentence in respect of one ^ 

ojfencc — Conviction for shnilar offence in another • 
trial — Concurrent sentence — Procedure. 

Where a person is convicted of an offence and 
is sentenced to undergo a term of imprisonment 
and is found guilty l3y another .Judge of a | 
precisely similar offence in another c.asc, it is 
illegal to pass a sentence upon him to run con- 
currently with the previous sentence. In such 
a ease, if the .ludgc is of opinion tliat the pre- 
vious sentence is adequate, he should p.ass a 
nominal sentence on the accused. Emperor 
v. nhikh'i 21 Cr. L. J. 398 : 

55 I. C. 1006 ; 2 U. P. L. R. (A) 96 : t 
A. I. R. 1920 All. 211. 

^Ss. 35, 397 — Separate trials — Separate 

sentences — If can be concurrent. 

Wliere separate trials arc held and scpanitc 
' sentences passed upon the accused at each trial, 
the sentences under S. 397 must be served 
consecutively. The Court has no power in such 
a ease to direct under S. 35 that the sentences 
should run coneurrenlly. Ilarah Narain v. 
Emperor. 22 Cr. L. J. 520 : 

62 1. C. 408 ; 19 A. L. J. 310 : | 
A. 1. R. 1921 All. 126. j 

Ss. 35, 397 — Separate trials on one and ■ 

the .same dap — Conctirrent sentences. t 

The accused was tried and convicted sepa- 1 
nrtcly for two offences of cheating. Tlic trials ■ 
took place on one and the same day anti one | 
after the other : llrhl, that for all practical i 
piirp-tM-s, the trial was one, and tinder S. J15, the . 
sentences could have l>ecn legallv ordered to . 
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run concurrcnllv. Emperor v. i\Tahnmed Lsaf 
Habib. * 12Cr. L.J. 241 : 

10 I. C. 769 : 13 Bom. L. R. 200. 

Ss. 35, 40S (bl — Cnnnirrrnt sentences, 

rchcthcT as!>rrgnfc .scntcnee.s — Appeal, forum of. 

Concurrcnl .sentences do not come within the 
exprc.ssion aggregate .‘-entenees for the purpose 
of S. fi.! or for the purpn.se of raising the 
‘•latus of the forum of appeal. Gnrushaij Earn 
v. Emperor. 19 Cr, L. J. 90 : 

43 I. C. 250 : 3 P. L, W. 249 : 
3 P. L. J. 138 ; A. I. R. 1917 Pat. 33. 

Ss. 35, 411 — Concurrent Sentences — 

whether single .sentence — Eight of appeal. 

Two .seal cnees, each of six months’ imprison- 
ment passed simultaneously under S. 35 and 
directed to run concurrently, cannot be held to 
be a single sentence of one year’s imprisonment 
but would be considered as a single sentence 
of six months’ imprisonment. Sukhandan 
Singh V. Emperor. 13 Cr. L. J. 787 ; 

17 I. C. 531 :17 C. L.J. 392. 

S. 35 (1) — Concurrent sentences, when 

can be pa.sscd. 

Under S. 35 (1) a Criminal Court has power to 
direct sentences to run concurrently only when 
the accused is convicted at one trial of two 
or more distinct offences. The Court has no 
power to order sentences to run concurrently 
with sentences passed in other trials. Diilli 
V. Emperor. 26 Cr. L. J. 570 : 

85 I. C. 714 : L. R. 6 All. 10 Cr. 
47 All. 59 : A I. R. 1925 All. 305. 

S. 35 (1) — “Or” — Court's duly to deter- 

mine xohelhcr sentences to run consecutively or 
concurrently. 

Notwithst.anding the use of the word “or” bet- 
ween the terms “imprisonment” and “transpor- 
tation” in S. .'15 ;(I) the section is intended to 
cover ca?-*s in which one of the punishments 
inflicted is imprisonment whilst the other is 
transportation. .A Court when sentencing an 
accused at one trial to imprisonment ns well 
as to transportation, ought to determine 
whether the sentence will run consecutively or 
concurrently, otherwise the sentence is defective 
in form. Khohua Mohan v. Emperor. 

17 Cr. L. J. 238 : 
34 I. C. 654 : 23 C. L. J. 596 : 

A. I. R. 1917 Cal. 377. 

S. 35 (1) — Sentences in different trials, 

concurrcnl running of. 

A Court is not competent to direct that sen- 
tences passed in different trials on an accused 
person for two or more offences should run con- 
currently ; such direction c.ia only be given 
under S.'35 (1) avlicn sucij sentences have been 
passed at one trial. Kamal Mandal v. Emperor. 

18 Cr.L.J. 410; 
38 I. C. 970 ; 24 C. L. J. 54 : 

20 C. W. N. 1300 : A. I. R. 1917 Cal. 416. 

S. 35 (2) — Concurrent terms of imprison- 
ment not individually appealable — Appeal, if 
lies. 

An accused who has been sentenced to con- 
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current terms of imprisonment not one of which 
is individually appealable has, no right of ap- 
peal against them collectively. Aziz Sheikh v. 
Emperor. 14 Cr. L. J. 254 : 

19 I. C. 510 : 17 C. W. N. 825 : 

40 Cal. 631. 


S. 35 (3) — Appeal — Sentence o'" one 

month's imprisonment binder more sections than 
one — Sentences concurrent — Appeal, Jorum of. 


Concurrent sentences for the purpose of appeal 
must be taken in the aggregate. Where a 
Deputy Magistrate convicted the accused under 
Ss. 143 and 3G1-114 and sentenced them to one, 
month’s rigorous imprisonment under each 
section, the sentences to run concurrently: Held, 
that an appeal lay to the Sessions Court. 
Ahdul Khalik v. Emperor. 13 Cr. L. I- 877 : 

17 I. C. 813 : 17 C. W. N. 72. 


S. 35 (3) — Conviction by First Class 

Magistrate of several offences— Concurrent non- 
appcahlablc sentence for each offence — Appeal to 
Sessions Judge. 

An appeal does not lie to the Sessions Judge 
when a Magistrate of the First Class convicted 
an accused person of more offences than one 
and has sentenced him for each offence, to a 
term of imprisonment which by itself is not 
appealable but the sentences arc directed to 
run concurrently. Ahdul Jahhar v. Emperor. 

23 Cr. L. I. 225 : 
66 I. C. 65 : 25 C. W. N. 613. 

S. 35 (3) — Consecutive sentences— Shtglc 

sentence. 

Under S. 35 (3), Cr. P. C. the aggregate of 
consecutive sentences passed for several 
offences at one trial is to be deemed a single 
sentence. Hamid v. Emperor. 

32 Cr. L. J. 459 : 
129 I. C. 731 : 1930 A. L. J. 1208 : 
L. R. 11 All. 172 Cr : I. R. 1931 All. 219. 

Ss. 35 (3), 403 — Aggregation of sentences 

of fine — Aggregate fine exceeding Rs. 50 — Appeal. 

Section 35 (3), refers only to sentenees of im- 
prisonment. In case a Magistrate of the First 
Class passes two sentences of fine amounting in 
the aggregate to more than Rs. 50, an appeal 
is competent to the Court of Sessions under 
S. 408. Shidlingappa Guriilingappa v. Emperor. 

27 Cr. L. I. 926 . 
96 I. C. 270 : 28 Bom. L. R. 668 : 

A. I. R. 1926 Bom. 416. 

S. 35— III. Penal Code, Ss. lU, 4i7— 

Legality of separate sentences — Common object in 
rioting — Intention in Criminal trespass. 

Where the accused, who had entered upon the 
land of the complainant with the common ob- 
ject of cutting crops standing on it, were con- 
victed and sentenced both for rioting under 
S. 147 and criminal trespass under S. 447 of the 
Penal Code : Held, that the common object for 
rioting and the intention for criminal trespass 
being substantially the same, separate convic- 
tions under both sections were illegal. Bhup 
Singh V. Emperor. 1 Cr. L. I. 139 ; 

8 C. W. N. 305. 


•S, 35, Proviso (a ) — Consecutive sen- 
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icnces beyond period of fourteen years, whether 
prohibited — Concurrent sentences not exceeding 
fourteen years, whether can be passed. 

Proviso (a) to S. 35 aims at the prohibition of 
the giving of consecutive sentences in one trial 
beyond the period of fourteen years. If the 
sentences given in respect of two or more con- 
victions in one trial are directed to run concur- 
rently instead of consecutively, and the period 
of such concurrent sentenees does not exceed 
fourteen years, the proviso is not in any way ■ 
infringed. Nga Mya Gai (a) Manng v. Em- 
peror. 39 Cr. L. J. 28 (a) : 

171 1. C. 912 : 10 R. Rang. 201 : 
A.I. R. 1937 Rang. 391. 

Ss. 35, Proviso (a), 391— Punishment 

— Accused convicted of several offences— Aggregate 
imprisonment. 

An aggregate sentence of 20 years’ rigorous 
imprisonment is contrary to the provisions of 
proviso (fl) to S. 35. The section has no appli- 
cation whatever when a person is convicted on 
two or more separate trials, even though in all 
of them, the complainant is the same and the 
offences are similar and they are concluded on 
the same date. In the case of separate trials, 
S. 397 applies. Shco Narain v. Emperor. 

11 Cr. L. J. 679 : 

8 I. C. 550 : 105 P.lR. L. 1910. 

Ss. 36, 37 — Justice of the Peace, powers 

of. 

The powers conferred on .Justices of the Peace, 
by virtue of Notification No. 2770 F. B. of 14th 
.July 1904, are the ordinary powers conferred 
on First Class Magistrate under S. 36 and do 
not include powers with which a Magistrate of 
the First Class may be invested under S. 37. 
The power to entertain complaints is not one 
of the ordinary power of a First Class Magis- 
trate. Loghan v. S. IF. Romer. 12 Cr. L. I. 535 : 

12 I. C. 303 : 1911 2 M. W. N. 196. 

S, 39 — Opium Act, S, 3 — “Special em- 
powering,” what amounts to. 

A Notification of the Local Government em- 
powering Second Class Magistrates of certain 
places in the Presidency mentioned in a list 
appended to the Notification, by virtue of their 
ollice to try cases under the Opium Act, amounts 
to a “special empowering” within the meaning 
of S. 3 of the Opium Act. Alaga Pillai v. Em- 
peror. 24 Cr. L. I. 846 : 

^ 74 1. C. 958. 

S. 39 (2). 

Criminal powers cannot be granted retrospec- 
tively. Gill Muhammad v. Emperor. 

35 Cr. L. I. 462 : 
147 1. C. 757 : 35 P. L. R. 310 : 6 R. Pesh. 38 : 

A. I. R. 1933 Pesh. 97 (1). 

S. 40 — Magistrate with First Class powers 

— Grant of leave, whether extinguishes powers. 

The grant of leave to a Magistrate who be- 
longs to the Provincial Civil Service of the 
Punjab as an Extra Assistant Commissioner 
does not cause the cessation of his criminal 
powers so as to take his case out of the cate- 
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corv of the cases contemplated by S. -to. Pritavi i 
tiiiiRh V. Emperor. 37 Cr. L. J. 1051 : 

126 I. C. 521 : A. I. R. 1930 Lah. 833. 

-S ^0 — irivcslcd xcitli rrinitnal | 
poicer — Tratiafcr—Effect. ; 

Where ii Sub-.Tiid''C '(vith magisterial powers is 
tninsfcrred from one place to another, he is not 
transferred qun Magistrate but (pm Subordinate 
Judpe. When he is required to perform addi- 
» lional duties of a Mapistr.Ue in the place to 
'^vhieh he is transferred, a fresh Xotiheation 
is to be issued in fliat belialf. Emperor v. 
Karimhtt.r. 35 Cr. L. J. 187 : 

146 I. C. 893 ; 27 S. L. R- 427 ; 6 R. S. 92 : 

A. I. R. 1933 Sind 39S. 


iSVe Penal Code, S. 187. 

S. 44— Omission In give information of ' 

eommission of offence — Effect. | 

Under S, -l-t., it is the duty of a person who ; 
witnesses the eommission of an offence to pivc ■ 
information thereof to the nearest MaKisfralc | 
or Police Onieer, and. if ho fails to do so, he , 
renders himself liable to prosecution under i 
S 21)2 of the Penal Code. Ajorthi v. Emperor. 

21 Cr. L.J. 486: 
56 I. C. 582 : 16 N. L. R. 30 : 
A. I. R. 1920 Nag. 170. . 

S. 44~Persou aware of intention to com- 

init crime failing to give information. 

A person who is aware of tlic intention of cer- 
tain iK-oidc to conuuit a murder, and docs not 
disclose it to anybody, is a consenting party 
to the crime and an accomplice and his evi- 
dence cannot bo accepted without coroboration. 
Shahram v. Emperor. 20 Cr. L. J. 191 : 

49 I. C. 607 : 20 P. R. 1919 Cr. : 
14 P. W. R. 1919 Cr. : A. I. R. 1919 Lah. 168. 
_S. 45— Chaukidar, whether bound to re- 
port rumours. 

Section t." makes it ineumbenl upon a ChauJn- 
dnr to commtmieatc to an ofliccr in charge of 
a Police Station only such information ns he 
possesses to Ins own knowledge relating to 
m.aticrs mentioned in the section. It docs not 
require him to communicate every rumour pre- 
valent in the village. Lachmi Singh v. Em- 
peror. 25 Cr. L. J. 972 : 

81 1. C. 620 : 1924 Pat, 181 : 5 P. L. T. 505 : 

A. I. R. 1924 Pat. 691. 

S. 45— Death resulting not fairly soon 

after cause, whether reportable. 

ITowevcr, unnatural, in the ordinary sense of 
the vord, the cause of a death might be, it 
must he ‘unnatural’ .ns used in S. •t.'i in order to 
require to he reported immediately unless it 
occurred fairly soon after I lie cause. Domaj- 
Sineji V. Emperor. 23 Cr. L. J. 345 : 

66 I. C. 1001 : A. I. R. 1922 Nag. 87. 

S. 45 — Persons duty bound to give in- 

fnrrmtiou. 

The duly imposed by S. -1.* of giving infomia- 
tion of occurrence of s-ttdden unnaturrd deaths 
is cast only on owners or occupiers of land and 
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should not be extended to owners or occupiers 
of houses. Ilirti Satua Desla v. Emperor. 

30 Cr. L. J. 172 : 

113 I. C. 510 : 30 Bom. L. R. 1570 : 

53 Bom. 184 : 1. R. 1929 Bom. 142 : 

A. I. R. 1929 Bom. 12. 

S. 45 — False defence, whether indieidhn 

of guilt. 

The guilt of an accused should not be inferred 
from the omission by the accaiscd of an avail- 
aide true and complete defence and .substitu- 
tion for it of unsustainable falsehoods. It is 
the duty of a Magistrate to find out whether an 
accused person is guilty or innocent, not merely 
to decide whether the pleas he chooses to put 
forward are sound or not. Domar Singh v. 
Emperor. 23 Cr. L. J. 345 : 

66 I. C. 1001 : A. I. R. 1922 Nag. 87. 


45 — .Mens 


ingredient 


offence. 

Intention necessarily implies a mens rca, a 
consciousness of doing wrong. A Muhaddam 
or Kotwar cannot be convicted iin cr S. 45 
for an omission to make a report of a sudden 
accident or suspinious dc.ath if he honestly 
believes that there was no necessity for him 
to make the report, and the view held by him, 

>s a reasonable view. Domar Singh v. Emperor. 

23 Cr. L. J. 345 : 
66 I. C. 1001 : A. I. R. 1922 Nag. 87. 

S. 45 — Police already informed of com- 
mission of offence— Duty to furnish information — 
Effect on. 

Section 4.5 is not intended to be punitive, but 
is intended to facililato information as to the 
commission of an ofrcnce and thereby to 
facilitate steps being taken in the investigation 
of the same. Therefore where the Police has 
.somehow been informed of the commission 
of an offence, no further duty or obligation lies 
' upon the [icrsons named in the section to 
I furnish fresh information on the .same lines. 

' liampnl v. Emperor. 23 Cr. L. J. 162 : 

65 I. C. 626 : 8 O. L. J. 590 : 
4 U. P. L. R. Oudh 17. 

j S. 45 — Sudden and .suspicious death — 

I Duty of Mukaddam and Kotwar to report 
j death. 

j Under S. 4.5. every Muhaddam and Kotwar is 
bound to communicate forthwith to the nearest 
' Station House OHiccr or JIagistratc the 
! occurrence in and near the village of an\’ 

• sudden or unnatural death or any death under 
' any susjiicious circumstances. Domar .Singh v. 

Emperor. 23 Cr. L. J. 345 ; 

; 66 I. C. 1001 : A. I. R. 1922 Nag. 87. 

S. 45 — Teehnieal offence — Duty of 

Magistrate — Measure of punishment. 

A nominal penally of a jiic only need be 
imjKjscil if the accused is guilty of nothing 
■ more than a slight error of judgment nhicli 
had no harmful consequences wlutlsoever, if in 
sucii :i case, til" responsible authoriti'-s ehoo-e 
to prosecute and the .Mngistr.de Iiound to 
convict wlicn the ofl-nee is proved. Djniur 

• Singh V. Emperor. 23 Cr. L. J. 345 : 

66 I. C. 1001 : A. I, R. 1922 Nag. 87. 
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Ss. 45, 87 — “Proclaimed offender” xohal 

is. 

The term “proclaimed offender” as used in 
S. 45 must be taken not in any technical sense 
but in its obvious general meaning. If a 
proclamation has been made in respect of 
person under S. 87 of the Code, it is sufficient 
to constitute him a proclaimed offender under 
S. 4.). Emperor v. Itani Sarup. 

39 Cr. L. J. 154 : 
172 I. C. 530 : 1938 O. W. N. 7 : 
1938 O. L. R. 8 : 10 R. O. 182 : 
A. I. R. 1938 Oudh 80. 

— — Ss. 45 (c), 250, 435, 439 — Compensation 

for false and vc,vatioiis complaint — “Information 
given to Police Officer,” meaning of — Report sent 
to Station House Oficer bp village headman. 

The words “information given to a Police 
Oflieer” in S. 250 include also a report tohicli a 
village headman is hound to send, under S. 4-5 (c) 
on a convplaint made to him of tlic commission 
of a non-bailable offence. Nochimullm 
Chetli/ V. Mvlhiisami Cliclli/. 

15 Cr. L. J. 431 : 
24 I. C. 167 : 27 M. L. J. 37 : 
1914 M. W. N. 804: 
A. I. R. 1914 Mad. 694. 

S. 46 — Scope. 

Where a person goes to a house with the 
intention of carrying out his amours %vith a 
married woman, the owner of the house has 
every riglit to arrest him. If such person is 
armed with a dagger and evades arrest, the 
owner under S. 40, read with S. 38, Frontier 
Crimes Regulation, can use all means ncccssarj’^ 
for securing him. Said Mahmud v. Emperor. 

36 Cr. L.J. 1135 ; 
156 I. C. 704 : 8 R. Pesh. 5 : 
A. I. R. 1935 Pesh. 83. 

• Ss. 46, 80 — Penal Code, 225-B — Arrest 

— Foreible resistance or evasion — .4rrcst 
without shozoing zvarrant — Illegal obstruction — 
Offence. 

Where a person forcibly resists the endeavour 
to arrest him or attempts to evade arrest, a 
Police Officer would be entitled to act under 
S. 4G and the apprehension of such person 
without showing him the warrant of arrest as 
required by S. 80, would not be invalid or 
unlawful. Intentional resistanee or illegal 
obstruction to arrest in such a case would be 
punishable under S. 225-B, Penal Code, even 
if S. 80, Cr. P. C. has not been complied with. 
Supperinlendent and Remembrancer of Legal 
Affairs, Bengal v. Darbesh AH. 

30 Cr. L. J. 703 : 
116 I. C. 723 : 33 C. W. N. 284 : 
40 C. L. J. 264 : 1. R. 1929 Cal. 499 : 
56 Cal. 831 : A. 1. R. 1929 Cal. 174. 

S. 46 (1) — Submitting to custody of 

police, zohat is. 

When a person states that he has done certain 
acts which amount to an offence to a Police 
Officer, as such, he submits to the custody of 
the officer within the meaning of S. 43 (1), and 
is then in the custody of a Police Officer within 
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the meaning of S. 27 of the Evidence 
Act. Santokhi Beldar v. Emperor. 

34 Cr. L. J. 349 : 
142 I. C. 474 : 14 P. L. T. 82 : 
12 Pat. 241 : 1. R. 1933 Pat. 139 ; 

A. I. R. 1933 Pat. 149. 

Ss. 46 (1), 80 — Warrant of arrest — 

Disturbance by person to be arrested pul dozon and 
zoarrant shozvn and arrest effected — Irregularity — 
Right of private defence. 

Where a Police party came to arrest a w'oman 
with a bailable ■warrant, she ■with her compan- 
ions offered resistance and created such 
disturbance that the substance of the 
warrant could ; not be notified. The 
head constable and others overcame the 
assault and then sliowcd the warrant and 
effected the arrest : Held, that there W'as no 
irregularity in the procedure in effecting the 
arrest. The irregularity, if any, was not such 
as to bring the case outside the .scope of S. 99, 
Penal Code, and give tlic accused a right of 
private defence. Ram jit v. Emperor. 

39 Cr. L. J. 360 : 
173 I. C. 734 : 1937 A. L. J. 1334 : 
1938 A . W. R. 17 : 10 R. A. 501 : 

A. I. R. 1938 All. 120. 

S. 47 — Parties absent — Acquittal of 

accused. 

Tlie accused can be acquitted under S. 247, 
if the complainant is .absent, even though the 
accused is also absent and tlie case is a sum- 
mons case. Surman Sriramulu v, Thotapalli 
Virargadu. 33 Cr. L. J. 579 : 

138 I. C. 788 : 36 L. W. 379 : 
1932 M. W. N. 647 : I. R. 1932 Mad. 546 : 

A. I. R. 1932 Mad. 563. 

S, 51 — Medical examination — Con- 
sent. 

Medical examination of an arrested person 
may not be held without his consent. Bhandur 
v. Emperor. 33 Cr. L.J. 11 : 

134 I. C. 1053 : 35 C. W. N. 1212 : 
54 C. L. J. 499 : 1. R. 1932 Cal. 13 : 

A. I. R. 1931 Cal. 601. 

S. 84. 

See also Penal Code, 18G0, S. 255-B. 
S. 54 — Arrest — Without justification. 

The detention or arrest of members of the pub- 
lic are not matters of caprice but are govern- 
ed by and must be conducted upon certain 
rules and principles which the law clearly lays 
down. To arrest persons without any justifica- 
tion is one of the most serious encroachments 
upon the liberty of the subject which can well 
be contemplated. Ramprit Ahir v. Emperor. 

26 Cr. L. J. 1608 : 
90 I. C. 712 : 7 P. L. T. 218. 

S. 54 — Circumstances justifying arrest — 

“ Credible information ” and “ raasonable sus- 
picion,” meaning of — Discretion, delegation of. 

S. 54 gives wide powers to a Police Officer 
to make an arrest without an order from a 
Magistrate and without a warrant, and it is 
necessary in exercising such large powers to be 
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oaulioiis and circiini‘:pcct. The seelion gives a ! 
Police Ofliccr personal authority and involves j 
personal responsibility, and the “ reasonable j 
suspicion ” and “ ercdihlc information ” must | 
be based upon definite facts -whieli the Police | 
Officer must consider for himself before he acts j 
tinder the section. He cannot delegate his dis- ^ 
cretion or take shelter under the belief or , 
judgment of another Police Officer. In the | 
mailer of : Chant Chandra Majitmdar. 

18 Cr. L. J. 73 : 

' V. 37 I. c. 57 ; 20 C. W. N. 1233 : 

44 Cal. 76 : A. I. R. 1917 Cal. 253. 

S. 54— Cognizable offence — Conslabics's 

poxcers of arcrsl. > 

A constable has authority under S. al to 
arrest a person on suspicion of his having com- , 
mitlcd a cognizable ofTcncc without a warrant * 
even when he is not in uniform. Mahadco Uai j 
V. Emperor. 25 Cr. L. J. 652 ; I 

81 I. C. 140 : 21 A. L. J. 791 : 

9 O. Sc. A. L. R, 900 : A. I. R. 1924 All. 201. 

S. 54 — Object of Cognizable ease — Police, 

poxcer of, to arrest xchen xcarranl already issued 
by Magistrate. 

S. .It docs not prevent any Police Olficcr from 
arresting a person where a warrant for his 
arrest has already been issued by a .Magistrate, 
_,mid the exercise of the power is not restricted 
only to the ofliccr to whom the warrant is dir- 
ected. The object of the Code is to give the 
widest powers to the 'Police in cognizable eases, 
and the only limiUition is the necessary require- 
ment of reasonability and credibility of the 
information to jwevent the misuse of the powers. 
In re : llalna Mudali. 18 Cr. L. J. 709 : 

40 I. C. 709 : 40 Mad. 1028 : 
A. I. R. 1918 Mad. 514. 
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wand Certificate given to eon'-lirjU —I'ailnre to 
notify substance of certificate — .Irns!, illegality. 

Tlic provisions of .S. .'50 do not deprive a 
constable of his salat ulory pov.cr under S. .‘I 
to arrest without an order from a .'Magistrate 
and without a w.arrant. any person who has been 
concerned in any cognizable olTcnee or against 
whom ,n reasonaldc eomplniut lias been made 
or credible information iias been received or a 
reasonable .suspicion exists of his having been 
so concerned. The mere fact that in such a ease 
a Command Ccrtilie.ate has been given to the 
constable under S. oO of tlie Code is immaterial 
as the constable independent of any such Com- 
mand Certilieate is entitled to make llic arrest. 
The failure of the constable in such a ease to 
comply willi the provisions of S. .■)(!, docs not 
take away from him the jirotcction which 
attaches to him while acting in tiic discharge 
of his duty in a manner authorised by law. 
Kishun Mandar v. Emperor. 27 Cr. L. J.’ 1310 : 

98 I. C. 254 : 5 Pat. 533 : 8 P. L. T. 237 : 

A. I. R. 1926 Pat. 424. 

Ss. 54, 56 — Evidence regarding reason 

for arrest not altoxi'cd at appellate stage. 

Evidence on the question whether the sub- 
stance of the hnUnmnama was read over to the 
accused or wliether the Police Olllccr did have 
credible information to the effect that the ac- 
cused was concerned in a cognizable offence, 
cannot be introduced at the aiipcllate stage as 
the temptation to fill in blanks would be cx- 
! Ircmclv strong. 41 Cr. L. J. 744 : 

' 189 I. C. 480 : 44 C, W. N. 502 : 
13 R. C. 106 : A. I. R. 1940 Cal, 321. 

Ss. 54, 56 — Police constable, arrest by, 

under S. aO — .Vo order in xoriting — S. of satisfied 
— .-irresl, Irgalily of. 


S. 54 — Observation of formalities under j 

S. 6G, nccc.ssity of. 

IVhcre a Subordinate Police Ofliccr is not 
acting indcjiendcntly, but is merely deputed by 
•a superior oflieor to arrest some one concerned 
in a cognizable orfcncc, he cannot do so without 
observing tlic formalities mentioned in .S. .10. 
Mnharned Ismail v. Emperor 37 Cr. L. J. 462 ; 
161 1. C. 459 : 13 Rang. 754 : 8 R. Rang. 480 : 

A. I. R. 1936 Rang. 179. 

. S. 54 — Poxcer under — Limited by order 

I under S. SO. 

Power conferred by S. Si, Cr. P. C. is not 
limited by issue of a written order under S. .Ki. 
Jioo Mian v. Emperor. 39 Cr. L. J. 563 ; 

175 I. C. 335 : 19 P. L. T. 247 : 
16 P.at. 763 : 10 R. P. 623 : 4 B. R. 584 : 

A. I. R. 1938 Pat. 229. 

S. 54. 

“ Reasonalilc suspicion '' and “ credible in- 
formation ” must relate to definite averments 
••'.hieh must lie considered before taking action. 
.\'tthority conferred is personal. Saindino 
Jixlxlta V. Emperor. 36 Cr. L. J. 332 . 

153 I. C. 361 : 28 S. L. R. 205 : 

7 R. S. 132 : A. I. R. 1934 Sind 197. 

Ss. 54 ^ 50— Cognizable offence — Cow- 


IVhcrc facts exist which do attract the applica- 
tion of S. 4 itself, a Police Ofliccr can act under 
that section even if the fonnalitics required by 
S. /id arc not comjilied with. IVhcrc the Police 
canstablcs knew of their own knowledge and 
upon the information supplied by the Head 
Conslaldc and the complainant that a complaint 
bad been made by the complainant, of 
house-breaking against the accused : Ilcld, 
that they could have aided under S. .'it as 
well as under S. .'50 if they had order in writing 
; under 8. .aO, but the aliscncc of writing could 
' not jircvcnt them from aiding under .S. SI. 

! .iehar miaxcnl v. Emperor. 39 Cr. L. J. 107 : 
I 172 I. C. 149 : 10 R. S. 137 : 32 S. L. R. 63 : 
I A. I. R. 1937 Sind 308. 

I Ss. 54, 56 — Scojie — If controlled by ,V. SO 

— .-irirsl xcithont xcarrant in cognizable case — .Siib- 
Insperlor derectiiig constab!'- to bring offender 
before him — .Irrest of offender xcithont xvrilten 
order — legality — Itesi-tanee to arrest —Offenre 
under S. 3j 3, Penal Code. 

Section .H is very vide and not controllrd by 
S. ."50. police eou'-t-dd'- is entitled to arri -I 
undor S. SI indei>cnd< ntly of S. .'50, tie- p' r on 
required without a varr.int in a efig'ii/a’dc ease. 
Tlie word ‘complaint' in the lir-.l i i iioc of .S. .’5 5 
does not admit of a restricted menning that the 
complaint should be made to the arresting 
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constables for action. IVliere, therefore, the 
constables are directed bj^ the Sub-Inspector to 
bring the offender before him, on a complaint 
being made to him, the constables shall be 
acting within their powers under S. .'ll (1). The 
offender who refuses to submit and those who 
prevent the constables from carrying out the 
arrest are guilty under S. 353, Penal Code, 
Kcshavlal Hanlal v. Emperor. 38 Cr. L. J. 267 ; 
165 I. C. 632 : 38 Bom. L. R. 971 ; 9 R. B. 249 : 
I. L. R. 1937 Bom. 127 : A. I. R. 1937 Bom. 56. 

Ss. 54, 58, 60 — Offence committed in 

Martial Law area — Arrest of offender outside 
area, legality of — Summary Magistrate, remand 
by, legality. 

It is not illegal for a summary Magistrate 
appointed under Martial Law Ordinance (II of 
1921) to remand a person arrested by the Police 
outside the Martial Law area but charged with 
the commission of cognizable offences within 
the said area. Nor is the arrest by the Police 
outside the area illegal. The provisions of 
the Cr. P. C. are not abrogated or 
suspended by the introduction of Martial Law. 
The Courts constituted under the Ordinance will 
follow, as far as possible, the procedure laid 
down in the Code. In re : Kochunni Elayar 
Nair. 23 Cr. L. J. 490 : 

68 I. C. 26 : 41 M. L. J. 441 : 14 L, W. 465 : 
1921 M. W. N. 708 : 45 Mad. 14 : 

A. I. R. 1922 Mad. 215. 

Ss. 54, 60, 61 — Scope of. 

The precautions laid down in Ss. 54, GO and 01 
are designed to secure that within not more 
than 24 hours of the arrest of an accused 
person, some Magistrate shall liave seisin of 
what is going on and some knowledge of the 
nature of the charges against the accused, 
however incomplete the information may be. 
Dwarkadas Haridas v. Ambalal Ganpatram. 

25 Cr. L. J. 1203 : 
82 I. C. 131 : 28 C. W. N. 850 : 
A. I. R. 1924 Cal. 893. 

Ss. 54, 76, — Goondas Act (Bengal), S. 4 

— Warrant — Bail — Surely, if 7nusl have control 
over arrested person — Secretary to Government, 
postion of. 

It would be an illegal abuse of power under the 
Goondas Act if a surety produced by a person, 
against whom a warrant is issued, is refused on 
the ground that he cannot exercise control over 
the person arrested. The Secretary to the 
Government, dn such cases, is not in the position 
of a Court subordinate or inferior to the High 
Court. Besseswar Raj Goria v. Emperor. 

28 Cr. L. J. 10 : 
99 I. C. 42 : 30 C. W. N. 791 : 53 Cal. 962 : 

A. I. R. 1926 Cal. 961. 

Ss. 54, 2Q1- -Complaint filed before 

Magistrate — Police, power of, to investigate. 

In practice, the Police will not ordinarily take 
independent action in respect of a complaint 
which has already been distrusted by a Magis- 
trate, but it is neither correct nor expedient to 
lay down the general proposition that an order 
made by a Magistrate under S. 202, debars the 
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Police from exercising their power of arrest and 
investigation. Emperor v. Bhola Bhagat. 

24 Cr. L. J. 375 : 

72 I. C. 375 : 2 Pat. 379 : 4 P. L. T. 521 : 

1 P. L. R. 248 Cr. ; A. I. R. 1923 Pat. 547. 

S. 54 (1), para. 7 — ‘Reasonable comp- 
laint’, Tohat amounts to — Essentials to justify 
arrest. 

A reasonable complaint or suspicion must be 
founded on some definite fact or some tangible ' 
proof which is sufficient to establish in the mind - 
of reasonable Police Officer, the reasonableness 
or credibility of the charge, information or 
suspicion. Further, to justify an arrest under 
S. 54 (1), Para. 7, there must be in existence as 
a fact as opposed to any belief which may be 
I entertained by any person, a warrant which has 
been i.ssued under the Extradition Act. Hara 
Mohan Patnaih v. Emperor. 40 Cr. L. J. 500 : 

180 I. C. 787 : 19 P. L. T. 909 ; 18 Pat. 121 : 

5 B. R. 491 : 11 R. P. 533 : 

A. I. R. 1939 Pat. 129. 

Ss. 54 (1), 537 — Arrest without notifying 

substance of -warrant — Omission, effect of. 

The writing out of a warrant or an order for 
arrest when the person to be arrested comes 
within the first clause of S. 54 is a superfluous 
act bub cannot be considered illegal. The 
omission to notif}' the person arrested of the 
order for his arrest is an irregularity covereTi 
by S. 537. Rangpal v. Emperor. 

18 Cr. L. J. 666 : 

43 I. C. 314 : A. I. R. 1917 All. 85. 

S, 54 (1) — Arrest by constable loilhoul 

toarrant — Cognizable offence — Reasonable com- 
plaint. 

When a Magistrate, after recording the state- 
ment of the complainant in a complaint of a 
cognizable offence, issues a warrant for the arrest 
of the accused, there is a “reasonable complaint 
of the accused being concerned in a cognisable 
offence” and the arrest by a constable without 
warrant of such an accused is justified under 
S. .54 (1), Cl. (1). It is not necessary that the 
complaint referred to in the section should have 
been made to the constable himself. It is 
sufficient that there was a reasonable complaint 
made to a person entitled to entertain it. Alay 
jMohammad v. Emperor. 22 Cr. L. J. 758 : 

64 1. C. 278 : 3 U. P. L. (A.) 198. 

S. 54 (7) — Police Officer, duty of — Person T, 

liable to be extradited, zohen can be arrested — Pro- i' 
cedure after arrest. \ 

Per Mukerji, J. — S. 54 seventhly gives a Police 
Officer personal authority and involves a 
personal responsibility and reasonable suspicion 
and credible information must be based upon 
definite facts which the Police Officer must 
consider himself before he acts under the section 
and he cannot delegate his discretion or take 
shelter under the plea or judgment of another 
officer or authority. The arresting Police Officer 
has to e.xercise his own judgment, and form his 
own opinion as to whether he .should or should 
not act. The last portion of clause seventhly of 
S. 54 contemplates cases in which there is a 
present liability and not cases in which there 
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inny be liability in fnturc for apprehension or ■ 
(ictention, Tlie issue of some sort of process for 
extradition under tlie law would create such a ; 
liability nllhough the process may not have 
arrived" and is not available for execution. Even 
where all the conditions necessary to satisfy the . 
requirements of clause scvciilliUj of S. r>t are 
made out and the arrest is validly or lawfully 
made, the person arrested must forthwith he 
produced before a magistrate in order that the 
detention may conform to the provisions of 
XS. 2.'{ of the lixtradition Act. Sithorlh CItaudra 
llo’l V, Emperor. 26 Cr. L. J. 625 : 

85 I. C. 913 : 29 C. W. N. 98 : 
40 C. L. J. 489 : 52 Cal. 319 : 
A. I. R. 1925 C.a!. 278. 

S. 54 g)—Scopc of. 

S. S't (7) means that at the lime the Police 
t!ike action, there must be in existence ns a fact, 
a warrant issued under the Extradition Act. 
Emperor v. Knlu. 34 Cr. L. J. 679 (2) : 

144 I. C. 67 : I. R. 1933 Lah. 402 : 

A. 1. R. 1933 Lah. 159. 

S. 55 — Accused, discharge of, from 

cuslodii—Magislratc, jurisdiction of, to order fur- 
ther detention. 

Where, bj' the order of a Magistrate, a person 
is discharged from custody on the ground of 
^nsudlcicnt evidence to connect him with the 
•offence in connection with which lie was detain- 
ed, the Magistrate has no authority to direct his 
further detention in connection willi a diffcrenl 
matter, unless and until he has been re-arrested 
bv the Police under S. Eahu v. Emperor. 

21 Cr. L. J. 115 : 
59 I. C. 547 : 18 A. L.J. 1114: 
43 All. 186 : A. I. R. 1921 All. 278. 

S. 55 — .-irrest h'j an Jnspeclur of Police 

in Calcutta, legality of. 

Cr. P. C. docs not apply to the Police of 
Calcutta unless expressly made applicable to 
them. S. 55 is cxprc.ssly np[)licablc tliough not 
paragraph (p) and (s) of S. .f. Tlicreforc arrest 
by an Inspector of Police in Calcutta of a 
person, who has no ostensible means of .subsis- 
tence or is unable to give a .satisfactory account 
of himself, is quite legal. Emperor v. Madho 
Dhobi. 1 Cr. L. J. 535 : 

I. L, R. 31 Cal. 557. 

J S. 55 — Arrest under — Police, if bound to 

release on bail. 

AVhen the Police make an arrest under S. 55, 
they arc not bound to release the persons arrest- 
ed on bail immediately after the arrc.st. Nor 
can it be said that their custody is illegal merely 
because they were not informed that they are 
entitled to "be released on bail. .Superintendent 
and Jlcmembrancer of Legal .If fairs, llengal v. 
Jnfr .-Hi. 37 Cr. L. J. 1076 : 

164 I. C. 1007 : 63 Cal. 189 : 9 R. C. 331, 

S. 55. 

As no particular form is prescribed under S. 50, 
it is enough for the Police Ofliccr in his requisi- 
tion to specify S, 55, and by so <loing, he con- 
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vcy.s suHicient information to the jierson to be 
arrested. Unme.shcar v. Emvernr. 

‘ 35 Cr. L. J, 1452 : 
151 1. C. 834 : 1934 A. L. J. 997 : 

4 A. \V. R. 107 : 7 R. A. 230 : 
A. I. R. 1934 All. 879. 

S. 55 — Ei-idc7tec — .Irrest — Procedure. 

.S. 55 docs not empower the Police to arrest 
persons who arc suspected of earning their 
livelihood by unlawful gaming. Emperor v. 
Kucr.o Dun. 3 Cr. L. J. 20 : 

3 L. B. R. 94. 

Ss. 55, 57 — Person acquitted on charge 

of dacoity and directed to be released — Ec-arrest 
by Police under 55 , legality of — Procedure — 
Jurisdiction. 

For a Police Olliecr or Magistrate, to detain a 
person after orders have been passed for his 
immediate release, is a most grave irregularity 
and might expose the Magistrate or Police 
OITiccr to serious results, tin the acquittal of 
a person on a charge of dacoity, he was 
immediately re-arrested by the Police under 
S. 55 and kcjit in custody for twelve days : 
Held, that the procedure adopted by tlie Police 
was altogether illegal and entirely without 
jurisdiction. Mailitt v. Emjycror. 

20 Cr. L. J. 381 : 
50 I. C. 98 : 17 A. L. J. 458 : 
1 U. P. L. R. All. 19 : 41 All. 433 : 

A. I. R. 1919 All. 160. 

Ss. 55, 91 — Security bond for appearance 

in Court — Liability of surety. 

Two men arrested under S. 55 were rclcaised 
on bail, the petitioner giving bonds whereby he 
undertook tliat the person concerned would 
a])j)car in Court when required to ansswer the 
charge .sjieeincd, failing wliieh, he would forfeit 
the sum. Tiirec months afterwards both men 
were suspected of complicity in certain 
offences and the petitioner was required to 
produce them. He failed to do so, and an order 
of forfeiture of security was made against 
him : Held, (1) that the undertaking of tlie 
petitioner could lie regarded only ns one to 
jiroducc the persons concerned when their 
presence was re(]uirod in connection with 
proceedings then jicnding against them, and 
not for their attendance to answer charges in 
rcsjicct of offences that might be committed 
at some future time. .Mana v. Emperor. 

25 Cr. L. J. 131 : 
76 I. C. 227 : A. I. R. 1924 Lah, 622. 

Ss. 55, 110 — .Irrest of suspected criminal 

— Pcr.ccrs of Police Officer. 

A Police Ofliccr m:iy first arrest any jicrson 
as is mentioned in i>. 55 and then liiake up 
his mind whether to pro-ced against him for 
some .substantive offence or to put him before 
n •Magi'.trate in order ih.-it proceedings under 
Ch. VIII may be taken against him, llardayal 
Singh V. Emperor. ' 27 Cr. L. J. 628 ; 

94 I. C. 404 : 20 S. L. R. 85 ; 
A. I. R. 1926 Sind 190. 

Ss. 55, 110— Police Officer, poiccr of — 

Arrest icithoui srarrant. 

Section 55 is- indeiiendcnt of Chnjifcr Vllf of 
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of the Code, although proceedings under the 
Chapter may follow after the arrest contem- 
Xdatcd in S. 55 as a natural sequence. A Police 
Ollicer may arrest a person, against whom 
proceedings under S. 110 are contemplated, 
without a warrant or an order from Magistrate. 
Nepal V. Emperor. 14 Cr. L. J. 618 : 

21 1. C. 666 : 11 A. L. J. 596 : 35 All. 407. 

Ss. 55, 110 — Warrant, nahtre of, when 

action contemplated v.nder S. 110. 

If it is intended that a Police Oinccr should 
arrest a man with a view of taking proceedings 
under S. 110, it is strictly and spccirically 
nece.ssary that he should specify one of the 
clauses given in S. 55, although it may be for 
the cause so stated that he intends to proceed 
under S. 110. Ilardai/al Sh}gh v. Emjmror. 

27 Cr. L. J. 628 : 
94 I. C. 404 : 20 S. L. R. 85 : 
A. I. R. 1926 Sind 190. 

S. 55 (1) (c). 

Sec Pcn.al Code, ISOO, S. 225-A. 

Ss. 55 (1) (c), 110, l22—“Uc^iding:’ 

meaning of — J nrisdiction. 

A person residing with his wife within the 
jurisdiction of a Magistrate can be tried by him 
under S. 110, though he happens to be outside 
the jurisdiction when arrested under S. 55 (1) 
(c). Emperor v. Nga Po Aung. 

17 Cr. L. J. 319 : 
35 I. C. 495 : 8 L. B. R. 378 : 
A. I. R. 1917 L. Bur. 140. 

S. 56. 

Sec also Cr. P. C., S. 5t. 

S. 56 — .dpplicahUitij of. 

Per Broomfield, J.~S. 50 is not supcrlluous. 
It applies to subordinates other than Police 
Olficers, for instance, cliaulridars, and, more- 
over, there may be cases where it is neccssarv 
to give orders to Police Oflieers who could not 
act under S. 54, not having the requisite know- 
ledge as to the existence of credible infor- 
mation or reasonable susi)ieion. KcsJtavlal 
Harilal v. Emperor. 38 Cr. L. J. 267 : 

166 I. C. 632 : 38 Bom. L. R. 971 : 
9 R. B. 249 : I. L. R. 1937 Bom. 127 ; 

A. I. R. 1937 Bom. 56. 

S. 56 — Endorsement of names of con- 
stable. 

There is no provision in S. 5G requiring an 
endorsement of the names of the constables 
who actually go to make the arrest. Eamesh- 
war V. Emperor. 35 Cr. L. J. 1452 : 

151 1. C. 834 : 1934 A. L. J. 997 : 
4 A. W. R. 107 : 7 R. A. 230 : 
A. I. R. 1934 All. 879. 

S. 56 — Station Offeer directing constable 
to arrest without warrant — Authority in writing. 

Where a Police constable was in no way 
acting inde 2 )endentl 3 ’’, but was acting on definite 
instructions from his Station-house Officer and 
was required by that officer to arrest ■without 
a warrant : Held, that the Police constable 
could not effect the arrest unless he had, in his 
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possession, an authority in writing as required 
by S, 5G. Maroli Bunsi Tcli v. Emperor. 

40 Cr. L. J. 905 : 
184 I. C. 231 : 1939 N. L. J. 101 ; 

I. L. R. 1939 Nag. 488 ; 12 R. N. 101 : 

A. I. R. 1939 Nag. 95. 

S. 56 — Sub-Inspector ashing constable 

to arrest person — Whether direction under S. 50. 

Where a Police Sub-Inspector who is not jjre- 
sent on the scene, asks the constables to bring 
certain persons to Police Station, his order 
docs not amount to a direction to arrest as' 
contemplated by S. 50 unless the order is given 
in writing. Gulabi Mahto v. Emperor. 

41 Cr. L. J. 742 : 
189 I. C. 539 : 21 P. L. T. 144 : 

6 B. R. 835 : 13 R. D. 125 : 
A. I. R. 1940 Pat. 361. 

Ss. 56, 61 — “ Officer subordinate," 

meaning of — Chowkidar. 

In view of S. 80 of the Village Chowkidari 
Act, a chowkidar is subordinate to an officer in 
charge of a police-station. An “ officer sub- 
ordinate,” as mentioned in S. 5G, Cr. P. C., is 
not limited to a police officer as in Ss. 54 and 
57 to G1 of the Code. Bahubal Sircar v. 
Emperor. 3 Cr. L. J. 201 : 

10 C. W. N. 287. 

S. 56 (1)~ Chaukldar’s duty to show 

order to accused. 

S. 50 (1) does not require [a chaukidar, on his 
own initiative, to show to the accused an order 
given to him bj’ the officer in charge of the 
police station. Ihnrao v. Emperor. 

26 Cr. L. J. 795 : 
86 I. C. 427 ; A. I. R. 1925 Oudh 544. 

S. 59 — Chaukidar, powers of. 

Under S. 59, as amended in 1923, a chaukidar, 
has power to receive the custodj' of a person 
arrested under S. 59 bj*^ a jjrivate individual 
and to take such person to the Police Station. 
Cholu Hajam v. Emperor. 33 Cr. L. J. 572 : 

138 I. C. 95 : 13 P. L. T. 321 : 
1. R. 1932 Pat. 171 (1) : A. I. R. 1932 Pat. 214. 

S. 59 — " In his view,” rncaning of — 

Penal Code, S. 225 — Arrest by private person of 
person hiding himself in another’s house — Rescue 
— Offence. 

The words " in his view ” in S. 59, mean “ in 
presence of ”, or “ within sight of ” and no 
‘‘ in his opinion.” Therefore, if a person ii 
arrested by a pri\'ate person not while commit' 
ting theft but only when hiding himself in a 
house, his arrest is not lawful and consequently 
his rescue from the custody of the person 
arresting him does not constitute an offence 
under S. 225, Penal Code. Gokul Tatwa v. 
Emperor. 26 Cr. L. J. 1462 : 

89 I. C. 1030 : 7 P. L. T. 65 : 
A. I. R. 1926 Pat. 53. 

S. 59 — “ In his view,” meaning of. 

The words “ in his view ” mean ” in his pre- 
sence ” or ” within sight of him ” and not “ in 
his opinion.” Abdul Aziz v. Emperor. 

35 Cr. L. J. 725 : 
148 I. C. 574 : 14 P. L. T. 464 : 
6 R. P. 490 : A. I. R. 1933 Pat. 508. 
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S. 59 — " In vlr.'c of," mrmiins. of — 

Aretf^cd standing xvith pot of lodilt/ in co'mwvt 
tope — Arrest bjf private person, Irgnlity. 

IVJiere a complainant saw one aeeu- 
sed person standin:: on tlic prouiul by 
a cocoanut tree with a poL of toddy in lu>. 
hands and two of In's friends elimbin:; the 
trees for the purpose of lirinuiti" tlie toddy 
down ; Held, the offence of llieft of toddy was 
1 committed " in the view of ” the eoinjvlainant 
Nyilhin the meaning of S. 5'.). In re : Arumnsa 
(iaundan. 25 Cr. L.J. 792: 

81 1. C. 312 : 18 L. W. 81S : 
A. 1. R. 1924 Mad. 384. 

S. 59— Penal Code, Ss. 22J, 225— Escape 

from laxofiil custody — Arrest by private 
persons — Ettly of private persons. 

S. .'39 does not require a private person 
jnaking an arrest to take himself the pcr.son 
arrested to the Police Station. The directions 
arc sufiiciently complicdwilh tvhen the 
person arresting forwards the person arres- 
ted in charge of a servant or village servant, 
■where the person in charge of the person .so 
arrested was prevented from t-aking him to 
the Police Station and the person arrested 
was rescued from his custody by the aeeused: 
Held, that the accused were guilty of an oficnec 
tinder S, 223, Penal Code. Parriditan v. 
Emperor. 6 Cr. L. J. 10. 

4 A, L. T. 483 : 27 A. W. N. 179 : 

I. L. R. 29 All. 575. 

-S. 61 — Calcutta Police. 

S. 01 docs not apply to the Calcutta Police. 
.Srilal .dgancalla v. Emperor. 27 Cr. L. J. 1185 ; 

97 I. C. 945 : 44 C. L. L 134. 

S. 61 — Offender to be produecd before 

Magistrate forlhivith. 

It is proper that where an olliccr docs not 
see his waj' to release an arrested person 
on bail, he should produce him before a 
Magistrate with as little delay as possible so 
that the Magistnitc may determine, whether 
in the circumstances of the ease, the person 
is entitled to be enlarged on bail, firilal 
Agancalla v. Emperor. 27 Cr. L. J. 1185 ; 

97 I. C. 945 : 44 C. L. J. 134. 

Ss. 61, 167, 344 — Jlcinand iibcn to be, 

granted — Under-trial jjrisoners. \ 

The power of remand under S. 1 CT is given 
to detain prisoner? in custody while the Police 
make the investigation, and in a projier ease, 
to commence the inquiry, but the period of 
detention is limited to iiftcen day.s in ;ill. ; 
But the custody mentioned in S, IJH of the ' 
Code is quite different anil is intended for j 
midcr-trinl prisoners. Nagendrn Xalb Cfial.ra- ! 
lartii V. Emperor. 25 Cr. L. J. 732 : 

■ 81 I. C. 220 : 38 C. L. J. 3SS : 51 Cal. 402. ' 

Ss. 61, 167, 169 — Detention of accused— 

Pre-ecdurc— Cognizance of ease on Police report. 

At the expiration of the maximum period of 
15 day.s' detention of on accusi'd (lerson and 
the additional time necessary to bring him 


before a .Magistrate allowid umier .Ss, ni and 
1(!T. an accused person 11111-1 liliii r lie released 
by tlie Polii'c under .s. iri'.i, security for his 
Jippearam-c if and when required being taken, 
or the Magistrate, cmjioweted in that behalf, 
must either take cogni/ mce if he has before 
him a Police report ('ihich ordinarily would 
be a report in the form laid down in S. ITJJ) 
whicii he thinks makes unt ;i prima facie rum; 
or he must release him. Dtnilanalli Das v. Em- 
peror. 26 Cr. L. J. 68 : 

83 I. C. 628 : 28 C. \V. N. 490 : 
A. I. R. 1924 Cal. 614. 

I Ss. 62, 190 — VoUee report, meaning of. 

I’ndcr S. li)() (M tlie term Poliee Rejiorl does 
. not necessarily mean only a cliatan, hiil in- 
; chides also a Ueiiorl hy the Poliee under 
S. (>2. Cl. (c) of the former section eaniiol 
j possibly cover .a case of information derived 
I from the Police and docs not oblige a .M.agis- 
Irato to proceed under S. 191 anil ask llic 
! nccuscd whether he consents to be tried by 
! him. Abdullah v. Emperor. 11 Cr. L. J. 150: 

4 I. C. 1025 : 35 P. W. R. 1909 Cr. : 

3 P. R. 1910 Cr. 

Ss. 64. 196 — Scope of — Person commilling 

offence under S. 171-D, Penal Code, in presence of 
Magistrate — If can be arrested under S. Gl— Pre- 
vious sanction of Local Government, necessity 
of. 

S. 100 docs not control the jiowcrs of a 
Magistrate under tlie Code, but only prevents 
a Court from taking cognizance of pertain 
offences witliont there being a complaint made 
by order of, or under auiliority from, the 
Govcrnor-Gcncral-in-Conncil, the Local Gov- 
j crnmcnL or .some officer empowered by the 
j Govcrnor-Gcneral-in-Conncil in Ibis bclinlf. 

( Therefore, a Magistrate not functioning ns a 
! Court but only as a Magistrate neting under 
S. Gt is fully authorised to arrest and to 
release on bail a person who lias committed 
an offence in bis presence under S. 171-D, 
Penal Code, nnd no previous sanction of the 
Ixica! Government is necessary for the Magis- 
trate to take cognizance of .sneli an offence. 
TIic word “offence” used in .S. 01, is obviously 
i wide enough to iiielmle an offence under 
I S. 171-D, Penal Code. lirahma Xand Misra v, 

I Emperor. 41 Cr. L. J. 85 ; 

184 I. C. 662 : 1939 A. L. ]. 779 : 
I. L. R. 1939 All. 924 : 1939 A. W. K. 696 : 
12 R. A. 273 : A. 1. R. 1939 All. 682. 

S. 68. 

See Molar Veliii'Ies .let. 1!<I t, .S. IC. 

S. 68 — Summons not scaled, icUethcr 

legal. 

A summons not seahd a- ri’qiiireil by S, os 
of tlie Cr- P. C. is illeg.d. Jn re : .Ihdot Itoldm 
llfO 21 Cr. L. J. 800 : 

SSI. c. 528;37.M. L.J.5BS: 
10 L. W. 554 : A. I. R. 1920 Mad, 352. 

S. 65 —C(ebal prayer for i-^-ue of futn- 

nion s. 

Under the law, a verbal pr:iy. r fur the i-suu 
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of summons to the accused is sufTieient. 
Muhammad Gnl v. Haji Fazley Karim. 

31 Cr. L. J. 369 : 

122 I. C. 205 : 38 C. W, N. 446 : 56 Cal. 1013 : 

A. I. R. 1929 Cal. 346. 

Ss. 69j 70, 71 — Notice to accused — Sttb- 

slituted service, when to be ordered. 

Substituted service of a summons should be 
ordered only after proper steps to serve the 
accused personally have proved ineffective. 
Jadho V. Manik Lola. 23 Cr. L. J. 739 : 

69 I. C. 627. 

.Ss. 69, 70, 71, 133, 134 {!)— Nuisance 

— Conditional order — Service of notice — Pro- 
cedure. 

The procedure for service of summons which 
is provided by S. 71 cannot be made use of 
unless service in the manner mentioned in 
S. 69 as well as S. 70 cannot be effected by 
the exercise of due diligence. A return of 
service ofa notice of a conditional order made 
under S. 133 of the Cr. P. C. showed that the 
person to be served was not found in his house 
and that two copies of the notice were affixed 
to the door of the house: Held, that there being 
nothing to show that service could not be 
effected in the manner provided by S. 70, the 
service effected in the manner provided by 
S. 71 was not sufficient. Beni Madhab Sapui 
V. Jadu Nath Sapui. 27 Cr. L. J. 715 : 

94 I. C. 907 : 43 C. L. J. 113 : 

31 C. W. N. 148 : A. I. R. 1926 Cal. 1208. 

S. 69 (1). 

See Penal Code, 1860, S. 173. 

S. 70 — Proper service. 

A summons is not properly served where it 
is left with the darwan without any attempt 
being made to find out the accused. Man 
Mohan Pande v. Corparation of Calcutta. 

33 Cr. L. J. 264 : 

136 I. C. 135 : 35 C. W. N. 868 ; 

I. R. 1932 Cal. 183 : A. I. R. 1932 Cal. 62. 

— S. 71 — Offence falling under two sections 

--^Procedure. 

Where one act constitutes offences under two 
different sections of the Penal Code, the proper 
procedure is to frame charges under both 
sections in one and the same trial and to award 
a sentence under either of the sections. Itaj 
Bahadur v. Emperor. 19 Cr. L. J. 931 : 

47 1. C. 447 : 28 P. W. R. 1918 Cr. : 

23 P. R. 1918 Cr. 

A. I. R. 1918 Lah. 49. 

S. 72 — Scope of — Summons to give evi- 
dence at Police investigation, mode of service. 

S. 72 requiring service of summonses to Gov- 
ernment and raiiway servants to be effected 
through the heads of their departments applies 
only to summonses issued by a Court of Justice 
and not to orders of Police Officers investiga- 
ting a crime under Chapter XIV of the Code. 
In re : Gumparthi Venkataramiah. 

18 Cr. L.J.733: 

40 1. C. 733 : A. I. R. 1918 Mad. 815. 
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— S. 75 — Interpretation, 

Ss. 75 and 76 must be read together. S. 76 
(1) is permissive. Banshan Singh v. Emperor. 

10 Cr. L. J. 479 : 
4 I. C. 31 ; 13 C. W. N. 1091. 

S. 75 — Presiding Officer, what is. 

Presiding Officer is not necessarily one who 
took cognizance of offence but one wlio presides 
in that Court at the time of signing -wan-ant. 
Kartik Chandra Maity v. Emperor. 

33 Cr. L. J. 706' .• 
138 I. C. 844 : 73 P. L. T. 135 : 
I. R. 192 Pat. 1930 : A. I. R. 1932 Pat. 171. 

S. 75 — Warrant — Seal of Court. 

Under S. 75 the seal of the Court is essential to 
the validity of a warrant. Mahajan Sheikh v. 
Emperor. 16 Cr. L. J. 336 : 

28 I. C. 672 : 19 C W. N. 224 : 
42 Cal. 708 : A. I. R. 1915 Cal. 737. 

S. 75 — Warrant of arrest — Endorsement 

for bail — Date fixed for appcarcnce of aecused — 
Lapse of bail. 

A warrant was issued witli a provision endorsed 
for bail to be taken for the appearance of the 
accused on 1st October 1926. He was arrested 
on the same warrant on the 29th : Held, 
that the date fixed for the appearance of the 
accused having passed the direction to take bail 
lapsed, but the warrant itself did not lapse, and 
the arrest was legal. Bansham Singh v. 
Emperor. 10 Cr. L. J. 479 : 

4 I. C. 31 : 13 C. W. N. 1091. 

Ss. 75, 204 — Cancellation of warrant — 

Discretion. 

Where a Magistrate has issued a warrant 
against the accused in the first instance, he can, 
in exercise of his discretion, vested in him by 
S. 204, cancel the same and issue summons 
instead, if sufficient reasons are shown to him. 
imperator v. Musarnmat Janpat. 

8 Cr.L.J. 187: 
1 S. L. R. 69. 

Ss. 75, 537 — Warrant initialled but not 

signed, legality. 

A Magistrate is guilty of gross carelessness in 
not signing his name in full on a warrant but 
that in itself is not an illegality which would 
vitiate the arrest. It is a mere irregularity 
covered by S. 537. Bankcy Bchari Singh v. 
Emperor. 19 Cr. L. J, 747 : 

46 I. C. 523 : 3 A. L. J. 493 : 
5 P. L. W. 117 : 1918 Pat. 269 : 
A. I. R. 1918 Pat. 613. 

S. 75 (2) — Execution of warrant after 

date fixed for return — Legality of arrest. 

A warrant for the arrest of a person does not 
become invalid on the expiry of the date fixed 
for return of the warrant but remains in force 
until it is cancelled by the Court or is executed. 
Emperor v. Binda Ahir 29 Cr. L. J. 1007 : 

112 I. C. 223 : 7 Pat. 478 : 
A. I. R. 1928 Pat. 466. 

S. 75 (2) — Warrant, what is — Magis- 
trate writing to another Magistrate to return roar- 
rant unexecuted — Cancellation of warrant. 

\ A warrant is an order addressed to a cert ain 
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person cUrcctinR him to arrest the aocused and 
to produce tlic accused before tlic Court. The 
•warrant may have a further provision for ad- 
mittinp the nccu.scd to bail. Rut in c.ach ca.se, 
the ■warrant is an order directed to someone 
to arrest a certain accused and bring him before 
tlie Court, and the person to ■whom it is ad- 
dressed, may, if he is a Magistnitc or Police 
Ofllcer cndor.se the warrant to .some one serving 
under him. When the Magistrate writc.s to the 
V District Magistrate in another Province askin" 
him to return the warrants unexecuted then, it 
is clear that the warrants are cancelled. S. 7~t 
(2) docs not require that there should be any 
for:naI order on the record of cancellation. 
JaatUsh Naraiu liajpai v. EiiwrroT. 

41 Cr. L. J. 500 : 

187 I. C, 682 : 1940 A. L. J. 104 : 

12 R. A. 575 : 1940 A. W. R. 79 : 

A. I. R. 1940 All. 178. 

Ss. 75 (2), 205 and 353 — Pard.ah xcoman 

—Personal appearance — Issue of sutnnions in 
xcarrant ease — Magistrate's power to cancel 
tcarranl and substitute summons — Personal 
appearance, tchen cnforecd. 

Unless and until a Magistrate has pood reason 
to helieve that there i.s a strong likelihood of 
the charge being proved, an accused if she be 
really a pardali woman of good position shoiild 
- not ordinarily be compelled to appear in person 
in the first instance. Although a ease may be 
one in which a warrant may be issued 
in the first instance, it is not ncccssarj- 
for the Magistrate to do so, and that under 
S. {‘2) he is at ftdl liberty to cancel at any 
time a warrant and substitute a summons. If 
a Magistrate sees fit to issue a .summons he 
can act under S. 20.’! and dispense with the 
personal ajjpcarancc of the accused until, he 
considers that the c;>sc has reached a stage at 
which the jircsence of the accused is necessary 
when he can coinjicl it by projjcr process. 
Musa/nmat Prem Kuar v. Mai Sham Nath. 

8 Cr. L. J. 454. 

3 P. W. R. 51 Cr. 

S. 76~Construction. 

Ss. T."; and 70 must bo read together. S. 70 (1) 
is imperative. Itoshan Singh v. Emperor. 

10 Cr. L. J. 479 : 

4 I. C. 31 : 13 C. W. N. 1091. 

— Ss. 77, 75 — Police officer, if must be 

described bp name. 

S. 77 docs not require that the name of the 
Police officer to whom a warrant is, in the linst 
instance, directed should be inserted in the 
warnint as well as his dc.signation. Jtankep 
Jlcharif Singh %•. Emperor. 19 Cr. L. J. 747 : 

461. C. 523 : 3 P. L.J.493 : 

5P.L.W. 117: 1918 Pat. 269: 

A. I. R. 1918 Pat. 613. 

S. 79. 

See .Mndnis.’I'orcst .Act, IfiS'J, .S 51, 
S. 79 — Endorsement, mode of. 


.separate piece of p.ipcr. Maniihnram deramdas 
V. Emperor. 

32 Cr. L. J. 916 : 
132 I. C. 465 : 25 S. L. R. 117 : 
I. R. 1931 Sind 81 : A. I. R. 1931 Sind 89. 

S. 80 — Compliance with — Presumption. 

There is a presumption that :ill nllieial acts 
are properly jicrfornied and, tticreforc, it is not 
ncciasary for the prosecution to jirove under 
S. 80, that the Police t)!fiecr nolilted the sub* 
stance of the warnint to the ace:is-cd or sliowcd 
him the warrant. ZarJdiau yurkhau v. Emperor. 

41 Cr. L.J. 543 : 
188 I. C. 78 : 12 R. Pesh. 37 : 

: A. I. R. 1940 Posh. 10. 

Ss. 80, 75 — Omission to c.rjdain contents 

of xcarrant to accused, effect of. 

j The omission on tlic part of the constahlc to 
, explain to the accused the parliculans of the 
warrant after showing him the warrant, would 
' not invalidate the arrest. Eankcii lichari 
' Sinph v. Emperor. 19 Cr.L. J. 747 : 

: 46 I. C. 523 : 3 P. L. J. 493 : 5 P. L, W. 117 ; 

I 1918 Pat. 269 : A. I. R. 1918 Pat. 613. 

I S. 83. 

, District .Magistrate of Dhenkanal State cannot 
I issue warrant under S. S.'l to Railway Police in 
, charge of railway lands in that Stale to arrest 
' person alleged to have committed offence in 
' that Slate — Such arrest is, however, justified 
I hy \irtue of Notification No. :J I I. 15. of 
] January If, 10o7, issued by Governor-General- 
j in-Couneil. Palnaik v. Emperor. 

40 Cr. L. J. 500 : 
ISO I. C. 787 : 19 P. L. T. 909 : 

I 18 Pat. 121 : 5 B. R. 491 : 11 R. P. 533 : 

A. I. R. 1939 Pat. 129. 

j S, S3 — Warrant bp Court in Quetta, if 

I cxceutablc in Jiritish India. 

' A warrant issued l)y a Court in Quetta cannot 
j be executed in Rritisli India, as Quetta <ioc.s 
; not form part of Rritisli India. Devki Sandan 
i Naihuram v. Emperor. 41 Cr. J... J. 857 ; 

: 190 I. C. 203 : 13 R. Pesh. 24 : 

I A. I. R. 1940 Pesh. 30. 

j S. 85. 

' .8fcCr. P. IKtIS, .S. 51 J. 

S. 87 — .Ipplienbilitp — "Absconder," tc'.o 

is. 

Action under .S. 87 can betaken only u hen n 
Court has reason to believe that any person 
i against whom a warrant has been is'-ued has 
' .absconded or is i-oncealing himself so that 
' such w.arrant cannot he cxeeulcd. A |Krson, 

1 hou ever, who lilc.s a petition against the order 
1 i--suinglhc warnint amt takes stejis to firoeiirc 
an order of a superior Court that lie should be 
! allowed to remain on bail after .such warrant 
has been issued, c.in neither be .said to be 
absconding nor concealing himself. Qamar 
Din V. Emperor, 23 Cr. L. J. 454 : 

67 I. C. 726 : 66 P. L. R. 1922 Cr. : 

A. I. R. 1922 L,nh. 475. 


Per Milne and llafclhealn, .4. ,7. Cs. Hup- 
ehand, .1. J. C., ctiuira . — It is imm.alerial 
whether endorsement is on w anoint or 


S. 87 — .Ipjtliealion of. 

The provision of S. 87, cl. (fi), is only applies 
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able when a statement in writing by the Court 
specifies the date on which the proclamation 
was published. Raghuni Prasad Malita v. 
Emperor. 37 Cr. L. J. 318 : 

160 I. C. 604 : 2 B. R. 227 ; 17 P. L. T. 81 : 
8 R. P. 370 : A. I. R. 1936 Pat. 249. 

S. 87 — Notice, absence of — Effect. 

In proceedings under Ss. 87, 88, the failure to 
give the necessary notice does not amount to 
more than an irregularity w'hich can be cured 
by S. 537. Hansraj v. Emperor. 

36 Cr. L. J. 457 : 
153 I. C. 954 : 36 O. L. R. 262 : 16 Lah. 466 : 

7 R. L. 482 : A. I. R. 1934 Lah. 987. 

Ss. 87, 45 — Proclamation under S. 87 

issued — Failure of headman of village to report 
to Police, the visits of such person to his village — 
Offence. 

l^Tiere it has been proved by the evidence on 
the record that a proclamation under S. 87 
was made in respect of a person in order to 
find whether the accused (village headman) is 
guilty under S. 17G, Penal Code, read with 
S. 45 (1) (b) of the Cr. P. C., it is necessary to 
see whether he possessed any information 
respecting the proclaimed person’s passage 
through or visit to his village. Where it 
appears that he become aw'are of such person’s 
visit to the village, but failed to give the 
required information to the Police, he is liable 
under S. 17G, Penal Code. The fact that the 
proclamation was not made strictly in accord- 
ance with the terms of S. 87, Cr. P. C., does 
not render such person, a proclaimed offender 
any the less. Emperor v. Ram Sarup. 

39 Cr. L. J. 154 ; 
172 I. C. 530 : 1938 O. W. N. 7 ; 
1938 O. L. R.8; 10 R. O. 182: 
A. I. R. 1938 O.udh 80. 

Ss. 87, 88 — Absconder — Altachmcnl of 

ancestral property — Effect of. 

In the case of ancestral lands in the Punjab, 
all that can be attached in proceedings under 
Ss. 87 and 88 is the interest of the absconder, 
and on his death, the lands must be released 
in favour of his heirs. Where Avastc land is 
granted to a person who subsequently acquires 
proprietary rights therein, the land becomes 
ancestral in the hands of his sons. Shah 
Muhammad v. Emperor. 26 Cr. L. J. 1148 : 
88 I. C. 460 : 2 L. C. 8 : 7 L. L. J. 540 : 

A. I. R. 1925 Lah. 629. 

Ss. 87, 88 — Absconding accused — 

Proclamation and attachment. 

"When a Magistrate is asked to proclaim an 
accused person, he should first of all take evid- 
ence that the accused has absconded. When 
the absconding is proved, he should record evid- 
ence of the o&nce under S. 512. Then if he 
considers that there is sufficient prima facie 
proof of the offence, he can proceed under 
Ss. 87 and 88. But Magistrates should use 
their discretion under these sections and should 
not ordinarily proclaim an accused when the 
offence is a petty one. Emperor v. Po Ni. 

3 Cr. L. J. 353 : 
3 L. B. R. 116. 
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Ss. 87, 88 — Attachment and sale of 

property of absconder — Proclamation, publication 

of- 

The most important ijart of the publication 
of a Proclamation under S. 87, is the publish- 
ing of it in the accused’s place of residence 
and the thirty days allowed by the section 
should be reckoned from the date of such 
publication. Magistrates, when acting under j 
S. 87, should always make an endorsement or 
statement in writing validating the proclama- ^ 
tion, as contemplated by clause (3) of the 
section. Mala Singh v. Emperor. 

17 Cr. L. J. 414 : 

36 1. C. 974 : 40 P. W. R. 1916 Cr. : 

A. I. R. 1916 Lah. 49. 

Ss. 87, 88 — Attachment of property — 

Proclamation or copy not preserved — Legal for- 
malities not observed — Confiscation, if justifiable. 

In proceedings under Ss. 87 and 88, the 
Magistrate ought to take particular care to 
preserve proclamation and the record must be 
so clear as to satisfy the Court that the legal 
formalities were duly observed. 'Where neither 
the proelamation nor any copy is forthcoming 
and the only evidence consists of a statement 
of one of the accused persons that a proclama- 
tion of some undescribed sort was at some 
unspecified time issued, the evidence is 
insufficient to show tliat the legal formalities ' 
were observed by the Court. Before an order 
confiscating private property is made by a 
Criminal Court, the materials on the record 
must show with certainty that a proclamation 
was properly issued. Muthusaiomy Nuidu v. 
Emperor. 13 Cr. L. J. 293 ; 

14 I. C. 757 : 11 M. L. T. 431. 

— Ss. 87, 88, 89 — Attachment of properly 

zoithout loarrant, illegality of — Inherent power of 
Court to release. 

It is only when an applicant shows both that 
he had not absconded and that he had not 
proper notice, that property can be restored 
under S. 89. Further, under the section, it is 
not only necessary to make an application 
but also to prove the necessary facts v/ithin 
tivo years. AVhcrc land is attached, regarding 
which no warrant has been issued, the High 
Court may in view of the provisions of Ss. 580 
(a) and 439, release the property from attach- 
ment in exercise of its inherent powers, where, 
it cannot do so under the strict provisions of 
S. 89, Buta Singh v. Emperor. 

27 Cr. L. J. 1025 : 

96 I. C. 977 : 8 Lah. L. J. 608 : 

27 P. L. R. 825 : 

A. I, R. 1926 Lah. 662. 

Ss. 87, 88, 91 — Summons issued against 

accused — Subsequent order for issue of xoarrant 
without proof of service of summons, legality — 
Proclamation — Attachment o^ accused’s properly. 

Where the case is one in .which according to 
the fourth schedule of the Code, the Magistrate 
shall ordinarily issue a summon and such a pro- 
cess was, as a matter of fact, issued by him, the 
Magistrate cannot subsequently order the issue 
of a warrant under S, 90 (6), unless he first pla- 
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CCS on record, liis reasons for considcrinp that 
llic accused had been duly served and that in 
spite of such service, he Iiad failed to ajjpear 
■wilhout reasonable excuse. Before i^suinf; a 
varnmt for the arrest of the accused, the Maeis- 
Imtc must, by an exercise of judicial discretion 
ni)plicd to the considerations of the materials 
before him, come to the conclusion that the 
accused, after being duly served, had delibenitc- 
ly disobyed the summons, or that he was 
beeping out of the way to evade its service. A 
proclamation and an order of attachment of 
aceused’K properly issued on the non-execution 
of such a warrant are illegal and must be .«ct 
aside. Yasinkhan v. Emperor. 

10 Cr. L. J. 306 : 

3 I. C. 575 : 5 N. L. R. 125. 

Ss. 87, 88, 114~U'arrant for arrr.st of 

person ioho hail left Court's jurisdiction — Procla- 
mation — Attachment of properly. 

A Magistrate cannot Icg.ilh- issue a warrant 
under S. 114, for the arrest of a ])crson who 
has alrc.ndj- left the local limits of the Magis- 
trate’s jurisdiction. IVhero a warrant under 
S. 114 was issued for the arrest of a person 
who had left the district, and subsequently a 
proclamation against the person was issued and 
l)rocccdings taken under Ss. 87, 88 : Held, that 
the warrant, proclamation and attachment 
were all illcgjil. In re : EamjibUai. 

13 Cr. L. J. 796 : 

14 Bom. L. R. 889 : 17 I. C. 540. 

Ss. 87, 89 — Proclamation allmving las 

than thirty days for appearance, validity of. 

Wlicrc a proclamation under S. 87 does not 
give thirty daj's for the appearance of the ac- 
cused, the proclamation is invalid and the sub- 
sequent proceedings following ui)on it arc liable 
to he set aside. Emperor v. Multan Singh. 

21 Cr. L. J. 210 : 

54 I. C. 994 : 32 P. R. 1919 Cr. : 

128 P. L. R. 1920 : A. I. R. 1920 Lah. 330. 

Ss. 87, 89, 439 — .-ibsconder — Forfeiture 

of property — Application to set aside forfeiture — 
Proclamation, validity of — Whether can be ques- 
tioned. 

A person applying under S. 80, Cr. P. C. to .set 
[.aside an order of forfeiture of his properly, c.an- 
uot contest the legality of the proclamation 
\mdcr that section, but there is nothing to 
prevent the High Court from considering it in 
the exercise of its rcvisional jurisdiction. 
I'mjKror V. Multan Singh. 21 Cr. L. J. 210 : 

54 I. cr 994 : 32 P. R. 1919 Cr. : 

128 P. L. R. 1920 : A. I. R. 1920 Lah. 330. 

Ss. 87, 537 — Omission to affix copy of 

proclamation to Court house — Effect. 

Where a proclamation under S. 87 is made and 
is read and publi.shcd in the places where tlic 
absconders are most likely to hear of it, ' the 
mere omission to affix a coj)y of it to the 
Court-house unless it prejudicc.s the absconders, 
is an irregularity curaldc by S. .’>87 of the Code. 
Main V. Emperor. IS Cr. L. J. 979 : 

41 I. C. 595 : 39 P. K. 1917 Cr. ; 

48 P. W. R. 1917 Cr. ; 

A. I. R. 1917 Lah. 438. 
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! S. SS — Attachment in District other than 

I that of issuing Magistrate icithout endorsement of 
• District Magistrate of that District. 

An attachment of property is not nuthoris'cd 
j in a District other than that of the issuing 
j Magistrate except when the order of attach- 
ment has been endorsed by the District Magis- 
I Irate within whose Di.sirict the property to be 
' attached is situated. Such an attachment is 
. illegal. Gann Shukul v. Emperor. 

I 31 Cr. L. J. 494 : 

' 123 I. C. 397 : 11 P. L. T. 402 : 

A. I. R. 1930 Pat. 347. 

1 

I S. 88 — Claim by third person to attached 

' property — Procedure — Pejcction of claim — 

Remedy. 

Where property is attached ns the property of 
an absconder and another person claims the 
property us his own, it is proper to give to the 
claimant an o])portunity of establishing his 
right. If a claim is put forward which the 
Magistrate has not inquired into or has rejected, 
the claimant’s remedy is by Civil suit against 
the Secretary of Slate and the person at who.se 
instance the attachment was effected. Nga Po 
j Aung V. Emperor. 12 Cr. L. J. 392 : 

j ' 11 I. C. 256 : U. B. R. 1911 (1) 66. 

\ S. 88— C/m'm of third person to attached 

1 properly- -Procedure— Civil suit, 

! There is no law requiring a Magistrate who 
I has attached property to investigate the claims 
' of third persons to the ownershij) of such pro- 
perly. If a Magistrate passes an erroneous 
order in respect of such projicrly, the only 
remedy is by way of Civil suit, Su If’c v. 

I Emperor. ' 7 Cr. L. J. 81 : 

4 L. B. R. 109. 

j Ss. 88, 87, 89 — Illegal sale of property 

of absconder — Suit to recover properly — Jurisdic- 
tion. 

’ Where the properly of an absconding offender 
j was attaclicd and sold by a Court purjiorting to 
j act under S. 8S, and il turned out tliat the 
i procedure culminating in tlic sale was irregular 
I and illegal, it was held that the Civil Courts 
{ had jurisdiction to entertain a suit by the owner 
i of propcrl}’ so sold to recover the same in the 
I hands of a i)urchascr. Mian Jan v. Abdul. 

2 Cr. L. J. 241 : 
25 A. W. N. 102 : 27 A. S. 72 : 

1 2A. L.J. 348, 

I 

J Ss. 88, 89 — .-Ibsconding accused, per- 

‘ sonal application by, if necessary, 

t 

i Semblc. Il is not nccessarj’ that the nbscon- 
' ding accused should himself personally apply 
! for the restoration of his property. The aji- 
, plication c:m be made by any one on his behalf 
if il satisfies the other rcfiuirements of .S. 89. 
In re: Xilkanth Ramehandra Kulkarni. 

14 Cr. L. J. 237 ; 
19 I. C. 333 : 15 Bom. L. R. 175. 

Ss. SS, 89— .-frrnsr.f, application of for 

■ remorel of attachment — Proof — Limitation. 
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Under S. 89 it is necessary that tlie proof that 
the accused person had not absconded should 
be offered or given within two years from the 
date of attacliment. It is not enough to show 
that the accused appeared voluntarily or was 
apprehended or brought before the Court witliin 
that period. In rc : NiUcanth Ilnmchnndra 
Knlkarin. 14 Cr. L. J. 237 : 

19 I. C. 333 : IS Bom. L. R. 175. 

Ss. 88, 2,9 —AppUcalion by legal TCjnc- 

sentafives to set aside allachmenl. 

Where property has been attached under S. 88, 
it is only the person whoso property has been 
attached, that can apply for its restoration. 
The legal representatives of a person whose 
property has been so attached have no lor.as 
standi and cannot, therefore, apply to set aside 
the attachment. llamiali v. Governincnt of 
Mysore. 10 Cr. L. J. 260 : 

12 M. C. C. R. 173. 

Ss. 88, 89— Joint Hindu family — 

Absconding acensed, allachmenl of interest of, 
— Receiver, appointment of — Rights, of other 
co-parceners. 

By the Full Bench. — Tlic undivided interest of 
an absconding member of a joint Hindu family 
in the family property is liable to attachment 
under S. 88. Wliat has to be attached under 
the section is the share of the defaulting 
member of the family, which is subject to the 
rights of the other members of the family and 
may be realised b 3 ' a Receiver in a suit for 
partition or otherwise. Secretary of Slate v. 
Rangasamy Ayyangar. 17 Cr. L.J. 296; 

35 I. C. 168 ; 31 M. L. J. 84 & 120 : 
20 M. L. T. 58 & 60 ; 4 D. W. 21 & 24 : 

1916 2 M. W. N. 88 & 90 : 
A. I. R. 1917 Mad. 366. 

Ss. 88, 89 — Joint Hindu family — Attach- 
ment of father’s property — Severance, if effected. 

The language of Ss. 87 to 89 docs not warrant 
the construction that the attachment effects a 
severance of a joint family or precludes the 
after-born sons of the absconder from claiming 
their shares in the property on partition. 
Secretary of Stale v. Rangasamy Aiyangar. 

17 Cr. L.J. 296: 
35 I. C. 168 : 31 M. L. J. 84 & 120 ; 
20 M. L. T. 58 * 60 ; 4 L. W. 21 & 24 : 

1916 2 M. W. N. 88 & 90 ; 
A. I. R. 1917 Mad. 366. 

Ss. 88,89 — Joint Hindu family — 

Attachment of father’s share— Rights of after-born 
sons. 

By ~thc Division Bench. — ^The effect of an 
attachment under S. 88, clauses (3) and (4), 
read with cl. (7), is only to secure to the 
Government the enjoyment of the income 
during the continuance of the attachment, and 
not to vest the property or the share of the 
absconder in the Government as confiscated. 
Qitod the property attached the rights of the 
Government are governed by the ordinary 
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Hindu Law. Secretary of Stale v. Rangasamy 
Ayyangar. 17 Cr. L. J. 296 : 

351. C. 168: 31 M. L. J. 84 & 120: 

20M. L. T. 58 & 60: 
4 L. W. 21 * 24 : 1916 2 M. W. N. 88 & 90 : 

; A. I. R. 1917 Mad. 366. 

Ss. 88, 89 — Properly of absconding 

offender attached and sold under illegal warrant 
• — Suit for recovery of such property. 

Where the property of an alleged absconding 
offender is attached and sold by a Court and 
it turns out that the proclamation of sale is 
irregular and illegal, there is nothing to bar a 
suit by the ou ner of the property so sold to 
recover such property in the hands of a 
purchaser. Abdul v. Kazim Bcgam. 

1 Cr. L. J. 616 : 
24 A. W. N. 159. 

Ss. 88, 89, 439 — Absconder's properly 

attached and sold — Sale, finality of — Locus standi 
of third party. 

S. 89 provides ‘for ajiplicalions by the abscond- 
ing offender only for restoration of tlie pro- 
perty attached, and no provision is made for 
claims by third parties to such property. 
Once the sale of the property has been duly 
effected, it cannot bo set aside even at the 
instance of the absconder. Emperor v. Gaman. 

12 Cr. L. J. 142 : 
9 I. C. 826 : 104 P. L. R. 1911 : 
13 P. W. R. 1911 Cr. : 8 P. R. 1911 Cr. 

Ss. 88, 386 — Claim, determination of — 

Criminal Courts, jurisdiction of. 

Tlie Code docs not contain any provision for 
the trial of claims whicli may be preferred 
to property distrained under S. 380, and when 
the magistrate has acted under it, no further 
proceedings in the Criminal Courts are admis- 
sible. Hira Lai V. Emperor. 16 Cr. L. J. 166 : 

27 I. C. 550 : 28 P. L. R. 1915 ; 
A. I. R. 1915 Lah. 227. 

Ss. 88, 435, 439 — Attachment of properly 

— Order refusing lo release properly — Revision. 

An order under S. 83 refusing to release 
certain pro^ierty from attachment is a pro- 
ceeding within the meaning of S. 435 of the 
Code, and is subject to the revisional juris- 
diction of the High Court. Sant Singh v. 
Emperor. 25 Cr. L. J. 82 : 

76 I. C. 18 : A. I. R. 1924 Lah. 617. 

S. 88 (5-d) — Suit to establish title to 

attached properly — Claim under Sub-s. 6 (a), if 
should first be filed. 

Sub-s. 0 (d) of S. 88 does not prevent a person 
from filing a suit to establish his title to attach- 
ed property without first filing a claim or objec- 
tion under Sub-s. G (a). Ezekiel v. The Pro- 
vince of Bengal. 41 Cr. L. J. 134 ; 

185 I. C. 214 ; I. L. R. 1939 2 Cal. 52 : 
12 R. C. 350 : A. I. R. 1939 Cal. 746. 
S. 89. 

Sec Cr. P. C., S. 88. 

; ^S. 89 — Application of — Absconder — 
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Application for rcstoralion of propcrl;/ — Procta- > 
inatinn, defective. 

S. K!) applies to a ease where the validity j 
of nttaclimcul proecedinRs is challanccd and 1 
it is open to a i)Cr.son to prove that he was ; 
not absconding, that there was no piiblieation i 
at all of the proclamnlion or that the jiro- > 
claniation was defective, e. g., that it specilicd ; 
no dale for his appearance. Mati v. Empertir. , 

18 Cr. L. J. 979 : 
41 I. C. 595 : 39 P. R. 1917 Cr. : 

' '48 P. W. R. 1917 Cr. : A. I. R. 1917 Lah. 438. 


Aeciiscd not proving that he had not abscond- j 
cd or concealed himself to avoid execution of , 
warrant cannot have attachment set aside. : 
Court has no inherent jurisdiction to set aside. | 
Ilaus Jlaj v. Emperor. 36 Cr. L. J. 457 : ! 

153 I. C. 954 : 36 P. L. R. 262 : . 

16 Lah. 466 : 7 R. L. 482 : 1 
A, I. R. 1934 Lah. 987. ' 

S. 89 — .■ippUcahilily — .■ittachmcnl in- | 

vatid. ' 

.S. 8!) docs not apply to a case where the i 
allnchmcnt is irregular and invalid. Mala i 
Singh V. Emperor. 17 Cr. L. J. 414 ; 

36 I. C. 974 : 40 P. W. R. 1916 Cr. ; ' 
A. I. R. 1916 Lah. 49. 

S. 89 — Application for return of propcrltf ' 

made more than txco years after attachment, rvhc- I 
thcr barred. ! 

An applicttlion under S. 89 for return of the ! 
l)roj)crty attached, made more than two years 
after the attachment, is barred. Mata Singh . 
V. Emperor. 17 Cr. L. J. 414 : I 

36 I. C. 974 : 40 P. W. R. 1916 Cr. : 

A. I. R. 1916 Lah. 49. ' 

S. 89 — Attaahment, illegal — Uemedy — 

Itevision. 

It cannot be sai I that a person aggrieved i 
by an illegal attachment has no remedy except j 
by a Civil suit. The Ciiicf Court has revi- j 
sionnl powers of the widc.st scope which it j 
would employ to annul such an attachment. ' 
.Mali V. Emperor. 18 Cr. L. J. 979 : I 

41 1. C. 595 : 39 P. R. 1917 Cr. : i 

48 P. W, R. 1917 Cr. : A. I. R. 1917 Lah. 438. I 

S. 89 — .■Ittachmcnl of properly — .-Ibscon- 1 

' der acquitted — Property, release of. | 

S. 89 lays down that before release, the j 
jicrson suspected of absconding must prove 1 
that he did not abscond and that he did not J 
have notice of proclamation. IJefore bccom- i 
ing entitled to the release of attached pro- i 
prrty, hr should prove these two facts, i 
Xt'hcrc these conditions are not .satisfied, the i 
land concerned will remain the property of the ’ 
Covernment, Emperor v. .-Irab (hit. 

38 Cr. L. J. 99 : 

1651. C. 602:9 R.Pcsh. 51. , 

S. 89 — Proeeedints c.^aiust ahscnndrr — 

Sate — .-ippliratinn for rr^toralion allravrd, effecl 
of — Property, vl.ether can be restored. 

IVhcre an application under .S. St» is allowed 
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after the property lias hei u sohl, the success- 
ful jipplicant is not entitled to restoration of 
the property hut only to lli" nett jrrocecds 
of tlie sale of the proper! V. Emperor v. Pazal 
Dad. ‘ 24 Cr. L. J. 573 : 

73 I. C. 269. 

Ss. 89, 87 — Failure to specify dale of pro- 
clamation, effecl of. 

An order under S. 8T (.'!) .slating that the 
proclamation Avas duly inihlislicd hut omitting 
to specify the date of the ptdilicalion, cannot 
he considered as conclusive evidence that the 
requirements of S. ST have heeti complied witli. 
Emperor v. .Multan Singh. 21 Cr. L. J. 210 : 

54 I. C'. 994 : 32 P. R. 1919 Cr. : 

128 P. L. R. 1920 : A. I. R. 1920 Lah. 330. 

Ss. 89, 561-A — .IppUcnlum for rrslortt- 

tion of attne-hed property tico years after attach- 
ment — Inherent jurisdiction of High Court — 
Proper remedy. 

If an application for the restoration of pro- 
perty attached under S. 88, is not made within 
two yeans, ns prescribed by S. 80, the High 
Court has no jurisdiction, under S. aOl-.A, to 
order the rcslonition of properly, ns such an 
order, if maile, wotdd <-onllict wiili S. 80. The 
proper remedy is an application to Govern- 
ment. Gurunath Nuraynn lictgeri v. Emperor. 

25 Cr. L. J. 1293 : 
82 I. C. 365 : 26 Bom. L. R. 719 : 
A. I. R, 1924 Bom. 445, 

S. 90 — “ Alter recording its reasons,” 

meaning of —Warrant, without recording leasons, 
validity of. 

\ warrant whicli, on the face of it, is n good 
I and valid warrant, is signed by the Magistrate, 
( scaled willi the seal of the Court, addressed to 
a Police Ofiiccr, and which -statc.s the reason 
upon whicli the .Magistrate relied, is not invalid 
merely by reason of the fact that the 
M.agi.slratc has omitted to record in ^s•riting, 
ollierwisc than in tlie warrant, llie reason whicli 
aelnated Iiim to issue the warrant. Government 
of Assam v. Sahibultah, 24 Cr. L. J. 881 : 

75 I. C. 129 : 38 C. L. J. 77 : 27 C. W. N. 857 : 

51 Cal. 1 : A. I. R. 1924 Cal. 1. 

S. 90 — Magistrate — Cognizance — J uris- 

diclion — Complaint before one .Magistrate ivithoul 
Government sanction — Complaint before another 
Magistrate icith sanction— Cognizance by second 
Magistrate zcilhaul icitfidrazcing ease from first, 
if legal, 

A complaint was made by Police to a Sub* 
Divisional .’Magistrate of tiie offenre under 
S. :i00. Penal Code. Tlie facts .stated in the 
complaint di'-closcd that the aeeu'.ed was al-o 
guiltv of having bombs in his p')s>.essio:i or 
control, which was a preparation to commit 
ducoily. Magislr.ilc u.is informed that an 
appliciilion to Government had been made for 
tlie sanetinn. .Subsequently, the .‘^rip<Tititei!<!. at 
of I’olioe pul in a compl.aint before the Di-triet 
Magistnilc with Government v.-metion. Tiic 
Distriet Magistrate then proceedef! ^^ith the 
case : Held, that allhoueli th- e:t-e uas not 
formallv withdrawn from the file of the Sub- 
Divisional .M.agislm'.e, the Dhtriel Magistrate 
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had jurisdiction to take cognizance of the 
offence under the Explosive Substances Act, 
as the offence was not and could not be taken 
cognizance of by the Sub-Divisional Magistrate 
for want of Government sanction. Lalii 
Chandra v. Emperor. 13 Cr. L. J. 19 : 

15 I. C. 65 : 39 Cal. 119. 

S. 90 — Magistrates, duty of, to record 

reasons. 

Before issuing a warrant, the Magistrate should 
record his reasons specifically in writing and 
should not be satisfied with signing a warrant 
in the form given in the schedule to the 
Cr. P. C. The words “ after recording its 
reasons in WTiting” in S. 90 are not imperative 
but directory. Government of Assam v. Emperor. 

24 Cr. L. J. 881. 
75 I. C. 129 : 38 C. L. J. 77 : 27 C. W. N. 857 : 

! 51 Cal. 1. A. I. R. 1924 Cal. 1. 

• S. 90 — Warrant, issue of, in lieu 

of summons - — “ record reasons in writing ” — 
Adoption "of stereotyped printed form, whether 
sufficient. 

Court should record its reasons in writing. 
The adoption of a stereotyped printed form is 
not a sufficient compliance with the imperative 
language of the section. Therefore, the issue 
of a warrant in the first instance without any 
reasons being recorded on the order sheet by 
the Court issuing the warrant, is illegal, and 
the resistance to such a warrant is not an 
offence. Sukheslaoar Phulcan v. Emperor. 

12 Cr. L. J. 409 : 
11 1. C. 593 : 15 C. W. N. 1001 : 38 Cal. 789 : 

15 C. L. J. 186. 

S. 90 —Warrant of arrest instead of 

summons. 

In a case in which a summons should ordinari- 
ly issue, a warrant of arrest cannot be issued 
unless the conditions of S. 90 are fulfilled. A 
written report by a Police Officer is not 
evidence of service of summons under clause 
(V) of S. 90. Emperor v. Poni. 3 Cr. L. J. 353 : 

3L. B.R. 116. 

— Ss. 90, 76 — Warrant under S. 90, en- 

dorsement under, S. 76, if necessary. 

The terms “bailable warrant” and “non-bailablc 
warrant” are nowhere employed in the Code. 
There are bailable offences and non-bailablc 
offences. There is nothing in the Code 
anywhere which says that a Avarrant issued 
under. S. 90 to a person Avho is charged with a 
bailable offence must contain an endorsement 
under S. 70. Whether such a direction should 
be given or not is entirely in the discretion 
of the Court. Lachhmi Narain v. Emperor 

40 Cr. L. J. 283: 
179 I. C. 899 ; 1938 A. L. J. 1229: 11 R. A. 398 : 
1939 A. W. R. 63 : 1. L. R. 1939 All. 272 ; 

A. I. R. 1939 All. 156. 

Ss. 90, 501 — Warrant— Reasons, failure 

to record, effect of, 

"Where a Avarrant purports to he issued under 
S. 90, it is a necessary preliminary for the 
exercise of the poAver by the Magistrate that 
reasons should be given in AATiting and failure 
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to do so, vitiates the Avarrant. In re : Karuthan 
Ambalam. 17 Cr. L. J. 132: 

33 I. C. 308 : 18 Mad. 1088. 

Ss. 90,514 — Warrant for woman enticed 

away — Rcasoim not recorded, effect of — Bond 
cxeaitcd by surety, forfeiture of on woman’ s failure 
to appear. 

In a case under S. 498, Penal Code, the trying 
Magistrate is competent to issue a warrant, 
instead of issuing a summons for the attendance 
of the Avoman alleged to IiaA'c been carried" 
aAA’.ay, but in order to comply Avith the pro- 
A'isions of S. 90 of the Cr. P. C., it is necessary 
to record reasons for issuing the AA’arrant in the 
first instance, and if the Magistrate fails to do 
so, the Avarrant must be regarded as Avholly 
illegal and the bond given by the surety for the 
AA'oman’s allerdancc has no legal force and can- 
not be.forfeited if the Avoman does not appear. 
Bela Singh v. Emperor. 19 Cr. L. J. 443 (b) ; 

44 I. C. 971 ; 7 P. W. R. 1918 Cr : 
50 P. L. R. 1918 : A. I. R. 1919 Lah. 67. 

S. 91 — Scope of — Court’s power to 

require execution of bonds. 

S. 91 is only applicable to persons Avho are 
present in Court and cannot authorise the 
Magistrates to go to the houses of persons 
and compel them to execute bonds for ap- 
pearance in Court, nor could he laAvfully 
proceed to try the case unless he had issued., 
a process as required by S. 204. Ajudhia ' 
Prasad Sonar v. Municipal Committee, Khurai. 

37 Cr. L. J. 837 : 
163 I. C. 413 : 18 N. L. J. 320 : 

9 R. N. 1. 

— S. 94 — Constructions. 

Although the first tAVO clauses of S. 90 (!', 
Cr. P. C., relate back to S. 94, cl. (0) does 
not and is independent of the provisions of 
S. 94. In re : Muhammad Tahir. 

35 Cr. L. J. 1024 : 
149 I. C. 1021 : 36 Bom. L. R. 96 : 

6 R. B. 406 : A. I. R. 1934 Bom. 104. 

S. 94 — Applicability. 

The provisions of S. 94 cannot be taken to 
apply to the case of an accused person, on 
his trial, to AA’hom a notice has been issued 
to produce an incriminating document. Ishtoar 
Chandra Ghoshal v. Emperor. 8 Cr. L. J. 224 : 

12 C. W. N. 1016 : 8 C. L. J. 320.' 

S. 94. 

Court’s pOAver in using machinery jjroAuded 
by S. 94, is not controlled by S. 257 — Ss. 94 
and 257 are not antagonistic. Muhammad 
Rahim A^ Emperor. (F. B.) 36 Cr. L. J. 581 : 

154 I. C. 762 : 29 S. L. R. 92 ; 

7 R. S. 167 : A. I. R. 1935 Sind 13. 

S. 94. 

Discretion of Court under S. 94 should be 
exercised judicially. Money stolen and de- 
posited in Bank becomes property of Bank, 
and no order under S. 94 can be passed nor 
can money in the Bank be attached. In re : 
Lloyds Bank, Ltd. 35 Cr. L. J. 1028 ; 

149 I. C. 1005 : 36 Bom. L. R. 88 ; 
58 Bom. 152 : 6 R. B. 409 : 
A. I. R. 1934 Bom. 74. 
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S. 94— Failure to produce document — 

Offence, 

IVIicro tlic production of a docunicnt is not 
necessary for the decision of tlie case in 
which llic document is called for, the per‘-on 
failing to produce tlic document ininnot be ' 
convicted under S. ITw, Penal C'o<lc. Darnri ; 
Ham V. Emperor. 19 Cr. L. J. 217 : 

43 I. C. 793 : 4 P. L. \V. 65 : 
A. I. R. 1918 Pat. 590. 

S. 94 — Order dirrrlin:; inyyrrHoi) of bool-j 

■^Hauk, if can object — PtKcrri- o/ Coarf in mailer 
of graiding inspcclion. 

An order directing n person to produce or give 
ins[)cclion of his hooks in a dispute to wliich lit- 
is not n party, involves a serious inroad upon his , 
norimil rights as a citir.cn, and the Courts have ' 
always set tlicir faces against giving anything ' 
in the nature of a roving or lishing commission i 
to inspect documents. It is not the practice of i 
the Court to allow ins]icction of Ranlrcr.s’ Hooks ' 
under tlic Hankers’ Hooks Evidence Act unless 
a primn facie case is made out for tliinking that 
there is some matter on which the hooks of the 
Hank arc hound to he relevant. Central Bank 
of India, Ltd. v. P. I). Shamdasani. (S. H.) 

39 Cr. L. J. 207 ; 
172 I. C. 684 : 39 Bom. L. R. 1187 : 
10 R. H. 291 : 1. L. R. 1938 Bom. 119 ; 

A. I. R. 1938 Bom. 33. 

S. 94 — Order far production of documcnl 

— Court, if musl give intpection. 

When n .Magistrate makes an order for pro- 
duction under .S. t)t, ho does not thereby commit 
himself to the projiosition that inspection of nil 
the documents, production of which is ordered, 
must nccc.ssary follow. Usually inspection 
shoulil only he given of jiartieular documents 
shown to he relevant, and not of documents in 
hulk and the party producing the documents in 
compliance with the order of the Court is not 
precluded from objecting to their subsequent 
insiiection. Central Bank of India Ltd. v. P. D. 
Shamdasani. (S. H.) 39 Cr. L. J. 207 : 

172 I. C. 684 : 39 Bom. L. R. 1187 : 
10 R. B. 291 : I. L. R. 1938 Bom. 119 : 

A. I. R. 1938 Bom. 33. 

S. 94 — Production of documents — Discre- 
tion of Court. 

S. f>t a]iplies to all cases including summons 
eases and gives the Magistrate discretion about 
the production of document.s. When the dis- 
erelina has been used judicially, the High Court 
will not interfere. Chhotcy Mipan v. Emperor. 

38 Cr. L. J. 482 : 
167 I. C. 860 ; 9 R. N. 228 : 
I. L. R. 1937 Nag. 165 : 
A. I. R. 1936 Nag. 250. 

— S. 94 — Order for producing of docu- 

tuaUs — Solicitor’s gerterat lien, if good ans:cer. 

N’otnithstanding the lien, the solicitor can be 
comiielled to produce ttie papers in his possess- 
ion if hi" client would have been bound to pro- 
duce them, .-ttlan E. Ker v. Promothn Satb 
Sarkar. 37 Cr. L. J. 825 : 

62 Cal. 1037 : 163 I. C. 224 : 39 C. W. N. 917 : 

8 R. C. 722. 
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S. 94 — Production of documents. 

Under S. Of an accu-.cd person can be called 
upon to produce dneuments in his possession. 
Darnri Itam v. Emperor. 19 Cr. L. J. 217 : 

43 I. C. 793 : 4 P. L, W. 65 : 

A. I. R. 1918 Pat. 590. 

S. 94 — Production of document or other 

thing incirininating necu<-cd — Isiue of summons. 

It is competent to .a Mngist rate to issue .summons 
to an accused person under S. !)t, to produce a 
dt'cument or other thing, the production of 
which might lend to incriminate him. Sureij 
Kondnreddi v. Emperor. 13 Cr. L. J. 493 : 

15 I. C. 493. 

S. 94 — .Slalnncnls of xcitncsscs at inquest 

inquiry — .dccusrd's right to copies. 

An accused person may be given copies of 
statements made by witnesses at the inquc.st 
inquiry*. If the record of the inquest proceed- 
ings is in custody of the Court, the Magistrate 
may allow ccrtilicd copies to be given on the 
' application of the accused’s Vakil. If the in- 
quest rcjiort is not in Court, the Magistrate has 
' power under S. t)l, Cr. P. C., to call for it to be 
prodiiecfi bv the Police. In re : Chanlct. 

26 Cr. L. J. 426 : 
85 I. C. 42 : 20 L. W. 745 : 
A. 1. R. 1925 Mad. 424. 

S. 94 — Summons to produce documents, 

I legality of— Procedure, 

Certain books of account belonging to the peti- 
I tioner were in the custodj* of the J’olice under 
j the orders of the Magistrate. The High Court 
j having directed the books to be relumed to the 
petitioner, the .M.agistratc issued a notice on the 
I petitioner requiring him to be present in Ids 
Court personally or by agent for taking delivery 
I of the booEs. .As .soon as the books were made 
, over to an agent of the petitioner in accordance 
1 with the order of the High Court, a notice was 
, served upon the agent under S. 91 of the Cr.P.C. 

I and the books were taken possession of by the 
I Magistrate : Held, that the order under .S. 91 
was properly made and that the books which 
' were taken charge of ought to be in the custody 
1 of the Magistrate. Pratt T. It. v. Emperor. 

21 Cr. L. J. 577 ; 

1 57 I. C. 97 : 24 C. W. N. 410 : 31 C. L. J. 188 : 

47 Cal. 647 ; A. I. R. 1920 Cal. 349. 

\ 

! S. 94 — Scope of. 

i 

' The jurisdiction of the Court to order the [iro- 
! duction of a document or thing carries witli it 
! the jurisdiction to allow the right of inspcc- 
; linn. Muhammad Ilahim v. Emperor. {F. H.) 

36 Cr. L. J. 581 : 
154 I. C. 762 : 29 S. L. R. 92 ; 
i 7 R. S. 167 : A. I. R. 1935 Sind 13. 

' Ss. 94, 96 — Dorument in pos'c-rion of 

accused — .‘iearch tcarranl. 

I'ndcr S. 9(5, a .Magistrate is competent to fs’siic 
a search warrant for documents in jwssession 
of the accused, and sueb dot-imicnts can, after 
production, be inspected by the prosecution, or 
by any experts appointed by the Court In 
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this behalf. Municipal Commiltcc, Jhang v. 
Muhammad Hayat, 16 Cr. L. J. 225 : 

27 I. C. 897 : 36 P. R. 1914 Cr. ; 

27 P. L. R. 1915 : A. I. R. 1914 Lah. 587. 

Ss. 94, 96 — Person, meaning of — Docu- 
ment or thing — Inspection of documents found 
in search. 

The words ‘a person’ in Ss. 94, 90, include the 
person accused in the case and the words 
‘document or thing’ in the sections are general 
and cover any document, the production or 
inspection of which is ‘necessary’ or ‘desirable’ 
or Avill serve the ends of justice. There is 
nothing in the sections to limit their provisions 
to the finding of such documents or things 
only in respect of wliich tlie alleged offence 
may have been committed. Municipal Com- 
mittee, Jhang V. Muhammad Hayat. 

i6 Cr. L. J. 225 : 

27 I. C. 897 : 36 P. R. 1914 Cr. : 

27 P. L. R. 1915 : A. I. R. 1914 Lah. 587. 

Ss. 94, 96, 192 — Account books, j)ro- 

duclion of — Procedure to be follozved. 

The complainant complained before a Magis- 
trate that the accused had fraudulently tam- 
pered with the account books of a partnership 
business. The Magistrate directed the Police 
“to enquire and report and to take possession 
of the khata books’’. The Magistrate referred 
the case to an Honorary Magistrate for further 
enquiry and report. The Honorary Magis- 
trate reported that the charge was not “utterly 
devoid of foundation.” The Magistrate then 
directed the issue of process for the attendance 
of the accused to answer a charge under 
S. 477 , Penal Code : Held, tliat the order upon 
th e Police to take possession of the account 
books ^yas illegal, and the Magistrate should 
have issued cither a summons to produce 
under S. 94 or a search warrant under S. 90 : 
Held, also, that the order directing the Hono- 
rary Magistrate to enquire and report was not 
authorized by law, and the Magistrate should 
have transferred the case under S. 192 to 
other INIagistrate not for report but for disposal. 

11 Cr. L. J. 525 : 

7 I. C. 747. 

Ss. 94, 165 — Search of accused's house 

Specific stolen properly — General search. 


Although a general search of the house of 
an accused for stolen property may not be 
authorized by law, a Police oiricer is empowered 
to search an accused’s house even after his 
arrest for specified stolen property relevant 
to the case under S. 105. The powers con- 
ferred by Ss. 94 and 105 extend to accused 
persons. Bisser Misser v. Emperor. 

14 Cr. L. J. 405 • 
20 I. C. 229 ; 17 C. W. N. 1209! 


— Ss. 94, 251— Party's right to apply for 

production of document. 


Under S. 94, any party can at any stage, apply 
to call for production of 'document and is en- 
titled to its production if he satisfies Court 
that it is necessary— But under S. 257 only 
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accused is entitled at particular stage men- 
tioned therein to apply for same— Sections are 
not antagonistic but interdependent. Muham- 
mad Jiahim v. Emperor. 36 Cr. L. J. 581 : 

154 1. C. 762 : 29 S. L. R. 92 : 7 R. S. 167 : 

A. I. R. 1935 Sind 13. 

S. 94 (3) — Documents protected under 

S. 126, Evidence Act, whether exempted. 

Clause .1 of S. 94, Cr. P. C. does not exempt 
documents protected under S. 126, Evidence 
Act, and the production of such documents is 
incumbent under S. 102, Evidence Act, not- 
withstanding any objection which there may 
be to the production or admissibility. Public 
Prosecutor v. M. S. Mcnoki. 41 Cr. L. J. 186; 

185 I. C. 419 : 1939 2 M. L. J. 634 : 
1939 M. W. N. 1127 : 12 R. M. 563 ; 

50 L. W. 428. 

S. 96 — Absence of material connecting 

accused with offence — Assurance by Police Officer 
of necessity of warrant — Warrant, legality. 

Where no offence is alleged to have been 
committed, a general search warrant should 
not be issued under S. 90 on mere suspicions 
and on the assurance of Police Ofiicers that a 
general search is necessary. Ghai d> Co. v. 
Emperor. 31 Cr. L. J. 272 : 

121 1. C. 499 : A. I. R. 1929 Lah. 837. 

S. 96 — Copyright Act, S. 7, proceeding 

under — Magistrate, power of, to issue search 
warrant — Stay of ioarrant. 

In a proceeding under S. 7 of the Copyright 
Act, a I^Iagislrate has power to issue a search 
warrant under S. 90 and has jurisdiction to 
shay the execution of such warrant on the 
c-xccution of a bond bj’- tlic accused. Kishori 
Mohan Bagchi v. Hari Das Bysack. 

21 Cr. L. J. 391 : 
55 I. C. 999 : 47 Cal. 164 : 
A. I. R. 1920 Cal. 83. 

S. 96 — Information — Statement of 

Counsel, whether information. 

Tlic statement of a Counsel appearing for 
the prosecuting complainant is not informa- 
tion on which a Magistrate is entitled to issue 
a search warrant. Mulchand v. Emperor. 

12 Cr. L. J. 175 : 
91. C. 991: 8 A. L.J. 517. 

S. 96 — Issttc of search warrant on com- 
plaint xoilhout examining complainant on oath. 

A search warrant issued on a cdmplaint with- 
out examination of the complainant, would 
at least be irregular. When a Court is about 
to issue a searcli warrant on the strength of 
information as distinguished from a complaint 
it should, if possible, examine the informant, 
on oath, and if evidence cannot be taken on 
oath, it should act with a' due appreciation 
of tlic fact that it is taking upon itself the res- 
ponsibility of considering the weight of the in- 
formation as information preparatory to issuing 
an order of a very serious nature. Mulchand 
V. Emperor. 12 Cr. L. J. 175 : 

9 I. C. 991 : 8 A. L. J. 517. 
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— S. 96 — Poxccr of Magistralr to iswc 

scorch icarraiit. 

Form VIII of Scliedule V of llic Code con- 
templates the issue of n search -warrant by a 
Magistrate under S. !l(> before any proceedincs 
of any kind arc initiated under the Code 
before him, and in view to an ‘•in([uiry about 
to be made” by him under the Code. Clnrh'' 
V. lirojcndra Kishorc Hoy. 

13 Cr. L. J. 693 P. C. : 

*"'16 I. C. 501 : 23 M. L. J. 32 : 16 C. \V. N. 865 ; 

12 M. L. T. 171 ; 10 A. L. J. 193 : 

1912 M. \V. N. 760 : 14 Dorn. L. R. 717 : 

10 C. L. J- 231 : 39 Cal. S3. 

S. 96 — Scorch under S. g'l. Arms Act — 

Condition precedent. 

TJie -words “having first recorded the ground 
of his belief' in S. -5 of the Arms .-V't, j>rcs- 
cribc a prcliminarj’ condition, and a Magistrate 
has no power to make a search under that 
.section without having complied with that 
preliminary condition. Clarke v. Jirojendra 
Kishorc Rot/. 13 Cr. L. J. 693 P. C. 

16 I. C. 501 : 23 M. L. J. 32 : 16 C..W. N. 865 : 

12 M. L. J. 171 ; 10 A- L. J. 193 : 

1912 M. W. N. 760 : 14 Bom. L. R. 717 : 

10 C. L. J. 231 : 39 CaL 53. 

S. 96 — Scorch xcarrant — Duty of Court. 

Before issuing a search warrant, it is the dtity 
of the Court in the first instance, to consider 
if a summons to produce would not have the 
desired effect. Tlie Court ought to remember 
that it is a gmve .stc)) to i.«sue a search warrant j 
directing that a man’s house should be invaded 
and searched. It is necessary that the power 
to i.ssuc settreh warnmts'shoidd not be exercised ' 
without full appreciation of the gravity of the 
.step, and after the Court has come to the con- 
clusion that the step is really necessary in 
the ends of justice. Mulchond v. Emperor. 

12 Cr. L. J. 175 : 

9 I. C. 991 : 8 A. L. J. 517. 

S. 96 — Scorch — Warrant — Magistrate, 

duly of. 

The act of issuing a search w.arrant is a judi- 
cial net, and before .a Magistrate issiie.s it, it is 
his duty to weigh the circum.stanccs before 
making up his mind on the question, A mere 
.statement in an affidavit that in the opinion 
of the deponent, a summons may not have the 
the dcsircil effect, is not sufficient to justify the 
isvuc of a seareli warrant. lyavoo Chetty v. 
jehangir. 18 Cr. L. J. 834 : 

41 I. C. 66 : 1917 M. W. Mad. 491 : 

6 L. \V. 287 ; A. I. R.1918 Mad. 587. 

■ S. 96 — Scorch tenrrant — Magistrate acts 

in discharge of judieiat f auctions. 

A M.ngistrate in directing a gcnenil search in 
view of an impiiry umL-r Cr. I*. C. is acting 
in the di‘-ch'ir;;e of his judicial fiiticlioa and 
in an action ng.tinst him for tresp-i's in respect 
of the search as made, he may, if necessary, 
npjw.al for protct-liou to the .Act for the I’ro- 
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lection of .Tudicial Officers (.Act XVIIl of IS.Tl). 
Clarke v. lirojcndra Kishorc Hoy. 

13 Cr. L. J. 693 P. C. : 
16 1. C. 501 : 23 M. L. J. 32 ; 
16 C. W. N*. 865 : 12 M. L. T. 171 ; 
10 A. L. J. 193 ; 1912 M. W. N. 760 : 

14 Bom L. R. 717 : 
10 C. L. J. 231 : 39 Cal. 53, 

S. 9C)— Search icarrant — Magistrate's 

j'tri’-dictiou to issue. 

Tlie Dislriid .Magistrate on receiving informa- 
tion of tlie eommission of an offence e.'itmof 
issue a search w.\rrant under S. !»(1, para, (i) 
helote he has acted judieinUy upon the infor- 
mation so received. 8 Cr, L. J. 235 ; 

12 C. W. N. 1075 : 35 Cal. 1076. 

1 S. 96 — Search xcarranl, addressed to 

accused — -Von -compliance — Effect. 

I A search warrant under S. 90 cannot he ad- 
, dres-std to an accused person on his trial and 
lie cannot he prosecuted tinder S. 175 hccausc 
I of his failure to prodnec the document men- 
tioned in llic warrant. Haf Chandra Ilara 
' Kishorc. 12 Cr. L. J. 98 : 

9 I. C. 564. 

S. 96. 

Search warrant can he issued for purposes of 
j enquiry being made or about to be made but 
not when it is made or about to be m.adc 
otherwise than under the Code, In re : 
Muhammad Tahir. 35 Cr. L. J. 1024 : 

! 149 I. C. 1021 : 36 B. L. R. 96 : 

6 R. B. 406 : A. I, R. 1934 Bom. 104, 

S. 96 (1 ) — Search xcarrani directing 

seizure of all goods of certain description, icgalilij 
of — Billy of Magistrate to stale reason. 

A Magistrate Ikus no authority for issuing, on 
' the application of the complainant, a search 
[ warrant ordering the summary sciztire of all the 
I goods of a certain description in the j->osscRsion 
of the .aceu.scd. IVlicrc the Magislnilc givc.s no 
j reasons whatever for believing tliat the accused 
I would not produce the articics in question if a 
I summons were issued to him for their jtro- 
1 diiction, the requirements of siih-s. (1), S. 9(5 
arc not complied willi, and llic order of tlie 
I Magistrate issuing the search warrant is illegal 
! and inqirojicr. Hiyarc ImI v. Thakar Datt Sharmn 

17 Cr. L. J. 60 ; 

I 32 1. C. 652 : 12 P. \V. R. 1916 Cr. : 

! A. I. R. 1916 Lah. 274. 

1 

' — S. 96 — Search xvarrant, legality of — 

Complainant's right to inspect articics. 

' Once a Magistnitc has taken eogni7.;mee of an 
offence, it is within his power to issue a 
' search w-.-irnmt under S. '.'*5. It is not miiferi.-tl 
to consider whether he will cventuany (heide 
to make an order for invcstigiition by ttn- Police 
or whether he will call upon tie- petitioner to 
stand Ids trial or yhetiu-r he will dismiss the 
ponijilaint. Once the nrtieh.-s are brought before 
the Court in exeeution of tie- -eareh warrant, 
inspeetion thereof may be allowed to the 
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complainant. Ajoy Krishna Sarkar v. S. G. 
Bose. 30 Cr. L. J. 705 : 

116 I. C. 721 : 49 C. L. J. 164 : 
33 C. W. N. 369 ; I. R. 1929 Cal. 497 : 

A. I. R. 1929 Cal. 176. 

Ss. 96, 98 — Search warrant, object of, in 

theft case. 

In a case of theft, the whole object of issuing 
a search warrant under Ss. 90 and 08, to 
search the house of the accused for the pro- 
perty alleged to be stolen, is to secure for the 
purpose of the trial identification of the pro- 
perty and to ascertain whether it is really in 
the possession of the accused or not. A delay 
of more than three weeks in the issue of a 
search warrant in a prosecution for theft, 
defeats the purpose for which the warrant is 
issued. Bilas Hoy Chaudhnri v. Itain Gopal 
Khemkar. 19 Cr. L. J. 707 : 

46 I. C. 291 : 22 C. W. N. 719 : 
A, I. R. 1919 Cal. 959. 

S. 96 — Search warrant, scope and object 

of — Practice. 

The power of issuing a search warrant is not 
intended to be used for the purpose of giving 
complainants an opportunity of fishing for 
evidence. The warrant is intended for use in 
respect of definite documents believed to exist, 
which must be clearly specified in the warrant, 
and before issuing it, the Magistrate must have 
before him some information or evidence that 
the documents are necessary or desirable for 
the purposes of tlie inquiry before him. To 
issue a search warrant for the search of a man’s 
house and for the production of all papers and 
books in it for the purposes of an inquiry as 
to whether he had used or sold articles with a 
counterfeit trademark, is a gross perversion of 
the law. L. B. V. S. M. Moideen Brothers v. 
Eng Thanng cG Co. 17 Cr. L. J. 543 : 

36 I. C. 591 : A. I. R. 1917 L. B. 131. 

S. 96 — Search warrant, when may he 

issued. 

Per Chaudhuri, J. — S. 90 does not contemplate 
an order thereunder to further a Police investi- 
gation which may or may not result in an 
inquiry, but refers “ to an inquiry now being 
made or about to be made.” Per Nczobould, J. 
— S. 90 empowers a Magistrate to issue a search 
warrant before any proceedings of any kind arc 
initiated and in view of an inquiry about to be 
made. There is a distinction between “ an 
inquiry about to be made ” and “ an investi- 
gation that is being made ” the former does 
not include every investigation. Jagannaih 
Agarwalla v. Emperor. 21 Cr. L. J. 573 : 

57 I. C. 93 : 24 C. W. N. 405 : 
31 C. L. J. 267 : A. I. R. 1920 Cal. 352. 

S. 96 — Search zoarrant, when to be issued 

— Magistrate, duty of. 

When there is no inquiry or trial or other 
proceeding under Cr. P. C., a general search 
warrant cannot be issued under S. ' 90. The 
provision of the law requiring the sanction of a 
Magistrate before the issue of a search warrant 
means that the Magistrate should apply his 
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mind to the facts and ought not to issue a 
search warrant simply because a Police Officer 
asks him to do so. Pratt v. Emperor. 

21 Cr. L. J. 313 : 
55 I. C. 473 : 24 C. W. N. 403 : 
31 C. L,J. 345 : 47 Cal. 597: 
A. 1. R. 1920 Cal. 43. 

S. 96. 

The remarks of a Magistrate which are intend- 
ed to supply the omissions or defects found 
in a warrant and to vary its terms are not 
admissible as evidence. Public Prosecutor 
Suhramania Shastry. 36 Cr. L. J. 799 : 

155 I. C. 496 : 1934 M. W. N. 1170 : 

68 M. L. J. 421 : 41 L. W. 679 : 
7 R. M. 582 : A. I. R. 1935 Mad. 648. 

S. 96 — Transfer of complaint by Dis- 
trict Magistrate to Deputy Magistrate for disposal 
— Search warrant by latter — Omissioti to examine 
complainant on oath. 

Where a District Magistrate transferred a 
complaint to the Deputy l\Iagistrate for enquiry 
and disposal, and the latter, without examin- 
ing the complainant on oath, issued a search 
w'arrant under S. 9C : Held, that the issue of 
the search warrant was illegal and that the 
warrant should be discharged. (Q.ueen-Empress 
V. Mahant of Tirupalti, 13 Mad. 18 followed.) 
In rc : Sinagurunatha Pillay. 

11 Cr. L. J. 835 : 
7 I. C. 895. 

Ss. 96, 100— Warra??/ — Itequisite form. 

If the substance of a warrant issued under 
S. 100, complies with the requirements of that 
section, the warrant is perfectly legal, no 
matter what prescribed form is used for the 
warrant. Superintendant and Remembrancer of 
Legal Affairs, Bengal v. Mozam Molla, 

20 Cr. L. J. 47 : 
48 I. C. 687 : 28 C. L. J. 304 : 
45 Cal. 905 : A. I. R. 1918 Cal. 3. 

S. 96 (1) — Proceedings in contemplation 

— Issue of loarrant. 

A warrant can be issued not only in proceed- 
ings already started but also when proceedings 
arc in contemplation. M. I. Mamsa v. 
Emperor. 38 Cr. L. J. 983 : 

170 I. C. 870 : 10 R. Rang. Ill : 
A. I. R. 1937 Rang. 206. 

S. 96 (1) — Search warrant, when should 

be issued — Duty of Magistrate. 

A search warrant is not to be issued auto- 
matically or for the mere asking. It can only 
be issued when the Court considers that the 
purposes of an enquiry would be served. The 
Magistrate must apply his judicial mind to the 
question and must satisfy himself that the 
issue of the warrant is necessary and that the 
requirements of the law for the issue of the 
warrant are present. He must see whether 
there are sufficient materials before him to 
justify the drastic action which he is being 
invited to take. When it appears that a Magis- 
trate has not applied his mind in this way, and 
when it appears that action has been taken on 
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insiifTicicnt material, the High Court will always 
interfere. K. Ilosludc v. livtpcror. 

41 Cr. L.J. 329: 
186 I. C. 486 : I. L. R. 1940 1 Cal. 231 : 
44 C. \V. N. 82 : 12 R. C. 510 : 

A. I. R. 1940 Cal. 97. 

■ S. 96 (1) (3) — Jrsuc of warrant in arili- 

cipation of inquiry or trial — Search. 

For a Magistrate to use his powers tintlcr 
S. 00 (1) (;i), it is not nceessary- that there 
^should be an inquiry, trial or other proceeding 
pending at the time the search warrant is 
issued and he can tise his poner.s rindcr 
this clattse in anticipation of snch an inquiry 
or trial. 7v. Iloshidc v. F.niprrnr. 

41 Cr. L. J. 329 : 
186 1. C. 486 : I. L. R. 1940 1 Cal. 231 : 

44 C. W. N. 82 : 12 R. C. 510 : 

A. I. R. 1940 Cal. 97. 

S. 96 (1) (3) — Issue of icarrant to help 

iuvcstigalion by Police or Customs Officers.. 

Cl. :3 of S. 90 (1) has nothing whatsoever to 
do with an investigation. It docs not provide 
for any step to be taken in aid of an investi- 
gation but it provides for .something which the 
Magistrate may do for the purpose of serving 
an inquiry, trial or other proceeding under the 
Code. Ci. .3 of S. 9(5(1) docs not empower a 
M ngistratc to issue a >varrant to help the iin’c.s- 
-^figation by the Police and llic Customs Aiitliori- 
tics. K. iloshidc v. Emperor. 

41 Cr. L, J. 329 : 
186 I. C. 486 : I. L. R. 1940 1 Cal. 231 ; 
44 C. W. N. 82 : 12 R. C- 510 : 

A. I. R. 1940 Cal. 97. 

S. 98 — Discovery of excisable aeticle — 

JUcftal search — Direct evidence available — Con- 
viction, validity. 

Where the discovery of an excisable article 
in the jiosscssion of the accused is proved by 
direct evidence, any irregularity or illcgjility in 
the .search can neither vitiate the trial nor 
affect the conviction. .Hi .■ihmad Khan v. 
Emperor. 25 Cr. L. J. 967 : 

81 1. C.615: 21 A. L.J. 858: 
46 All. 86 : A. I. R. 1924 All. 214. 

S. 99-A. 

.9ecrcn.nl Code, ISGO, .9s. Igt-A, l.n.q-A. 

S. 99-A. — Forfeiture of boohs — Condi- 
tions — Intcnlion to promote enmity, necessity of 
—Penal Code, S. JJS-. t. 

In onler to justify forfeiture Jindcr S. 99-A, 
it is nccc.ssary for the Government to sati.sfy 
the Court, that on the evidence produced by 
the prosecution, a eonviclioii could have been 
had under S. l.'id-.^ of the Penal Code. I^ajpat 
Uni v. Emperor. 29 Cr. L. J. 899 : 

111 I. C. 659 : 29 P. L. R. 385 : 
9 I-nh. 663 : A. I. R. 1928 Lab. 245. 

S. 99-A. 

Powers tinder S. i*9-A arc in juiblic interest, 
.If. L. C. Gupta V. Emperor. (5. 13.) 

37 Cr. L. J. 599 : 
162 I. C. 507 : 
1936 A. L. J. 165 . 1936 A. W. R. 227 : 
8 R. A. 873 : A. I. R. 1936 All. 314. 
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S. 99-.A — Snipe of — Coui’.iii' i'.s of appli- 
cability. 

, In order to make S. ajiplieablc, two 

things arc necessary ; (1 ) promotion of feelings 
of enmity or hatred, and {’2'< hetween different 
classes of the .subjects. ICverylhing done which 
may have a remote bearing on promoting 
feelings of lial red or enmily wniilrl not he nil 
offence. Tiierc .should either be the intention to 
promote such feelings or .siicli feelings .slimild be 
promoted as a result of Midi piibtieatiouK. .Again 
leelings of enmity and hatred should he 
aroused hetween two .sections of the people 
wliieh can be clas.sificd as two groups opposed 
; to each other. .A vague, indefinite and namele.ss 
body, even though given one name, may not, in 
eertain circumstanec.s, he eon.sidcrcd as a class 
by itself, particularly if individuals overlap 
indiscriminately, although it is not necessary 
\ that the classes should be .so distinct and 
scp.'iratc as to make it easy to jnil an individual 
' in one class or the other. The section docs not 
. contctnplalc tlic penalising of political doctrines, 

■ even though of the extreme kind like 
I Communism, but merely such writings ns 
directly promote fecling.s of hatred or enmity. 
Gautam v. Emperor. 37 Cr. L. J. 943 : 

164 I. C. 253 ; 1936 A. L. J. 786 : 
' 9 R. A. 135 : 1936 A, W. R. 638 ; 

A. I. R. 1936 All. 561. 
i 

' S. 99-A— Scope. 

Scope of S. 99-A, is wider than S. l.'Jff-.A, Penal 
I Code. M. L. C. Gnpta v. Emperor. (S, 13.) 

I 37Cr. L.J. 599 ; 

16 1. C. 507 : 1936 A. L. J. 165 : 
I 1936 A. W. R. 227 : 

I 8 R. A 873 : A. I. R. 1936 All. 314. 

^ S. 99-A — Translation of oriffinal booh 

— Original authors nut having Jlis .Majesty or 
British Government in India in mind — Tfansla- 
I lion, if comes icilhiu S. VO-A. 

j It cannot be laid down ns any general proposi- 
! fion that translations should be permis.siblc 
; when the originals arc not proscribed. Trans- 
j Intions in Indian vernaculars may become 
, accessible to a very large population and the 
i danger arising therefrom inaj’ he immensely 
j greater, c.alHng for the intervention of the 
Government. The Courts arc not eoneerned 
will) the jxdiey underlying Mieh forfeitures, 
j The sole consideration is whether the hook.s 
j contain any ohjeeliouahlc matter referred to 
I in S. 99-A. ' Where the authors of the original 
i books did not have Ilis .Majc.sly the King- 
Knqjcror or the Government establish cd by 
] law in Itritish India jiartienlarly in mind, nml 
i were iittempting to ileal a illi certain sujijiOM'd 
I conditions prevailing in Ihe entire world, it is 
! vcrydiilicuU to hold that these books bring 
' ornttcnipl to bring into batred or enntem[>l or 
excite or attempt to rs;rile disafteetiori touards 
‘ His Majesty or the f.'overmnent estahli-ii' d by 
law in Ilrilisb India. It is jios~ib!e th.it sji,.h 
writing may h.avc Ibc remote erfeet of e.'msing 
some ilisaffeetion. lint it e.annot be .said tli.nt 
there w.-ts nny sueh intention diricily imjdfed. 
Whan they scent to be dim I' d ag:iin»l stqijx,sed 
capitalists vbo exploit the vorl.ing elnsies, the 
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translation cannot be brought within the 
scope. M. L. Gautam v. Emperor. 

37 Cr. L. J. 943 : 
164 I. C. 253 : 1936 A. L. J. 786 : 
9 R. A. 135 ; 1936 A. W. R. 638 : 

A. I. R. 1936 All. 561. 

Ss. 99-A, 99-B — Forfeiture of seditious 

publication — Application to set aside forfeiture — 
Onjis of proof — Right to begin. 

To set aside an order of the Local Government 
forfeiting a publication, it is convenient to allow 
the Government Advocate to begin and state 
the case in support of the Local Government’s 
orders. The question of onus of proof is, 
however, after both parties have been fullj' 
heard, of very little importance. Saigal v. 
Emperor. 31 Cr. L. J. 840 : 

125 I. C. 470 : 1930 A. L. J. 713 : 

A. I. R. 1930 All. 401. 

Ss. 99-A, B — Advertisements, forfeiture 

of- 

The mere fact that a document is only an 
advertisement of a 'forthcoming book is not 
sufficient to protect it from forefeiture under 
S. 99-A. Where the contents of an advertise- 
ment relating to a book do not themselves 
afford sufficient basis for an order of forfeiture, 
the advertisement cannot be forfeited even 
though the book is seditious. Saigal v. Emperor. 

31 Cr. L. J. 840 : 
125 1. C. 470 : 1930 A. L. J. 713 : 

A. I. R. 1930 All. 401. 

— Ss. 99-A, B — Charges of translation. 

Where in an application under S. 99-B, the 
translation of the publication in question was 
made by the Government at its expense and 
both sides took advantage of it ; Held, that 
the equitable course was to direct that the 
Government be recouped for such expenses as 
they had properly incurred in the proportion of 
the costs awarded to them. R. Saigal v. 
Emperor. 31 Cr. L. J. 840 : 

125 I. C. 470 : 1930 A. L. J. 713 : 

A. I. R. 1930 All. 401. 

Ss. 99-A, B — Costs of application. 

In the absence of specific rules in that behalf, 
costs of an application under S. 99-B should be 
awarded acording to the practice followed in 
miscellaneous civil proceedings. Saigal v. 
Emperor, 31 Cr. L. J. 840 : 

125 I. C. 470 ; 1930 A. L. J. 713 : 

A. I R. 1930 All. 401. 

Ss. 99-A, B — Determination of seditious 

nature — Legality of — Publication to be considered 
as a whole. 

Where two views are reasonably possible with 
regard to a publication, which has been ordered 
to be forfeited, the applicant must have the 
benefit of that which is most favourable to 
him. In considering the nature of a book which 
has been ordered to be forfeited, it would be 
unfair, generally speaking, to pick out objection- 
able sentences here and there and condemn the 
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whole book on account thereof ; the book must 
be considered as a whole. Saigal v. Emperor. 

31 Cr, L. J. 840 : 
125 I. C. 470 : 1930 A. L. J. 713 ; 

A. I. R. 1930 All. 401. 

S. 99-B — Attack on rcligio7i, whether 

amounts to attack on followers — Licence of 
missionaries, limits of. 

The liberty to criticize the religious beliefs of 
others does not include a licence to resort to 
vile and abusive language. The licence of a 
missionary to advocate his own religion and to 
denounce other religions is not unlimited. 
Holding up to obloquy and derision, a religious 
belief would amount to stirring up resentment 
and hatred on the part of those who accept it 
as their creed. There is no distinction between 
an attack upon a system of religion in the 
abstract and one upon the people who believe 
in it. Kali Charan Sharma v. Emperor: 

29 Cr. L. J. 968 : 
112 I. C. 56 : 1. L. T. 40 All. 5 : 
49 All. 856 : A. I. R. 1927 All. 649. 

S. 99-B — Intention — Tests — Extrinsic evi- 
dence. 

The question whether a writer has promoted 
or attempted to promote enmity between the 
classes must be judged primarily by the 
language of the book itself, tliough it is per- 
missible to receive and consider external 
evidence either to prove or rebut the meaning 
ascribed to it in the order of forefeiture. If the 
language of a book is of a nature calculated 
to produce or to promote feelings of enmity or 
hatred, the writer must be presumed to intend 
that which his act was likely to produce. Kali 
Charan Sharma v. Emperor. 

29 Cr. L. J. 968 : 
112 I. C. 56 : 1. L. J. 40 All. 5 : 
49 All. 856 : A. I. R. 1927 All. 649. 

S. 99-B— Penal Code, S. 153-A— Forfeit- 
ure of book promoting class enmity — Application 
to set aside forfeiture — Burden of proof. 

Where an application is made under S. 90-B 
to have an order of forfeiture set aside on the 
ground that the matter published does not fall 
within the mischief of S. 153-A, Penal Code, it is 
for the applicant to convince the Court that the 
order is a wrong order. Kali Charan Sharma v. 
Emperor. 29 Cr. L. J. 968 : 

112 I. C. 56 : 1. L. R. 40 All. 5 : 
49 All. 856 ; A. I. R. 1927 All. 649., 

S. 99-B — Burden of proof — Right to 

begin. 

The language of S. 90-B clearly indicates that 
it is the applicant who has to make out a case 
in his favour. Consequently, it is the right of 
the applicant to open the case. M. L. C. 
Gupta V. Emperor. (S. B.) 37 Cr. L. J. 599 : 

162 1. C. 507 ; 1936 A. L. J. 165 : 

8 R. A. 873 : 1936 A. W. R. 227 : 

A. I. R. 1936 All, 314. 

S. 99-D — Application to set aside order 

of forfeiture — High Court, power of. 

Under S. 99-D, the High Court is precluded 
from considering any other point than the 
question whether in fact the matters contained 
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in flic clocnnicnt Ihiil li.'is been iiro<;eribcil ^\erc 
^edifious or not. Tlic onus is on the Govern- 
incnt to prove tliat the pulilieation of .i docii- 
incnt is scditiou.s. Baijnath Kalin v. Emperor. 

26 Cr. L. J. 679 : 

86 I. C. 55 : 23 A. L. J. 1 : L. R. 6 All. 65 Cr. : 

47 All. 298 : A. 1. R. 1925 All. 195. 

S. 99-D — Benefit of doubt. 

.^AVlicrc n pass.npc is open to tivo inferpretaf ion-- 
aiid the matter is in doubt, the Itench would 
not be satisfied that the matter is objVotiou.'iblc : 
and must, therefore, set aside the order of 
forfeiture. HI. L. C. Gupta v. Emperor. (S. R.) 

37 Cr. L. J. 599 : 

162 1. C. 507 : 1936 A. L. J. 165 : 

8 R. A. 873 : 1936 A. W. R. 227 : 

A. I. R. 1936 All. 314. 

S. 100. 

See Cr. P. C., ISnS, Ss. and 09. 

S. 100 — jlpplicabililii of— Order for 

removal of ehild from custod;/ of accused if no 
steps arc taken to move higher Court for getting rid 
of order, propriety of. 

On a complaint made to the effect that the 
^adopted son of the complainant’s dauphtcr-in- 
Jaw living with her was removed from her 
liousc by his natural father without her consent 
and was not brought back, the accused produc- 
ed the boy in Court before any .scareh wjirrnnt 
was issued and admitted having made a contract 
for giving the boy in adoption but denied any 
actual ceremony of apoiition. Thereafter when 
the complainant filed a written statement and | 
produced the original contnict, the Magistrate 
adjourned the ease to a certain date and ordered 
that “ if the High Court be not moved by that 
dale, he would order the boy to be made over to 
the complainant:” Held, (1) that the order 
was improper and should be set aside ; (2) that 
in a matter like this, the health or safety of the 
child was the panunount consideration ; (.1) 
that it was doubtful whether S. 100 applied 
to the c.asc. Chagan Baj v. Ilira Lai. 

20 Cr. L. J. 729 : 

CO T S52Q • 

29 C. L. J. 603 : 24 C. W.’n.' 104 i 
A. I. R. 1920 Cal. 562. 

S. 100 — Complaint against husband for 

keeping wife in confinement — Procedure to be 
adopted by the .Magistiatc. 

On a complaint against a husband for keeping 
his wife in conliuement, the .Magistrate t-nking 
cogiiirancc of the case is- not justified in passing 
a laisty onlcr. Hcfon; finally disposing of the 
proceedings, he is bound to hear both sjdcs and 
make such inquiry as niay seem iicis,-ssary. If 
he finds that the confinement .'imountcd loan 
offence, he shnul<l let the wife gti and warn the 
lm*band ngainst interfering with her except 
throtigh a Civil Court. If, mi tlic other hand, lie 
arrives at the conclusion that such is not the 
c.ase. he should advise the wife to go home with 
her husband warning the husband at the .same 
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time ag.iin- l u -itig ati>- c ■••n'iiv) in taking the 
wife willi him. .S'tur .Sb-d. v. .Sakiti'!. 

11 Cr. L. J. 450: 

7 I. C. 354 : 29 P. \V. R. 1910 Cr, 

S. 100 — Complaint by person against 

certain per.'^au’. that they wre carrying on intrigue 
tcilh his reift — Wife liriny in her mother's house 
— -Vo idlrgatifu thid wife :cn.s iltegatty confined 
— I' sue of wnrran! for ’.eife's arrest, legality of. 

.\ person lodged .a eompliiint against fourjier- 
sons charging them witli on offence under 
S. (97, Penal Code, alleging llial they were 
carrying on an intrigue witli his wife". The 
infonnalion before the Magistrate was that the 
wife was living in her mother’s house, and there 
was not even a suggestion in tlie complaint that 
.she was being detainerl by her mother against 
her will. On receipt of thiit complaint, the 
Magistrate issued a warrant under S. lOt) 
againt the wife, and when .she had been arrested 
under that warrant, he proceeded to make an 
order consigning her to a certain ashram : 
Held, that tlicre was no jurisdiction to issue a 
warrant under .S. 100, and the .subseciucnt order 
directing what amounted to detention in 
custody, of the person arrested under that 
wnrnint was clearly, also without jurisdiction. 
Thakamani JJcbi v. Kepal Chandra Bhattarhari/iia, 

40 Cr. L. J. 58 ; 
178 I. C. 405 : 11 R. C. 355 (2) ; 

43 C. W. N. 363 : A. I. R. 1938 Cal. 704. 

S. 100— Grown-up ward denying allega- 
tion of tvrongful confinement — Stay of proceeding 
under — Civil remedy of the guardian. 

On a complaint being made to the Magistrate 
I that a minor ward of the complainant was 
' being wrongfully confined by the accused, the 
j Magistrate issued a search warrant for the 
] production of the ward. The boy, who wn,s 
quite grown-up and able to take care of himself, 

■ appc.arcd before tbc Magistrate, before the 
' warrant was executed and repudiated the fact of 

his being wrongfully confined, 'riic .Magistrate, 

I however, fixed a day for inquiring into the 
I allegations of the complainant: Held, that under 

• the circumstances-, the Magistrate should have 

• declined to take any further action in the 
' matter, leaving the guardian to hi.s civil remed- 
. ics for the cuslodv of his wanl. Jmperator v. 

I Piru. ■ 10 Cr, L.J. 219 : 

! 2 S. L. R. 2. 

' S. 100 — •' .Judicial proceedings," uican- 

■ ef — Inquiry under S. JOO, whether Judicial 
proceeding. 

AVherc a .Magistrate has before him an apjiliea- 
tion under .S. 109, i-onlaining the aliegnti'ins 
that arc required by the sr-elion and iiskin;’ him 
to is'Ue a search warr.'int urui'T it, it is iiieum- 
bent on su'-h Magistrate to satisfy him-f If that 
there is some foundation for the apjiiication, 
.-tbdul .l:ii V. Emperor. 17 Cr. L. J. 491 : 

36 I. C, 171 : 31 P. R. 19 Cr. : 
A. I. R. 1916 l^h. 281, 

S. 100— ‘ Bespectablc ' meanir.g if. 
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Per Young, J . — The word “ respectable ” in 
S. 100, does not mean " respectable and inde- 
pendent or unconnected with the police.” Ti 
Ya V. Emperor. 15 Cr. L. J. 441 : 

24 1. C. 32 : 7 Bur. L. T. 143 : 
A. I. R. 1914 L. Bur. 128. 

S. 100 — Search warrant — Irregular Be- 

sislance — Penal Code {Act XLV of 1860), Ss. 99, 
147, 225-B, 323, 332 — Right of private defence. 

In a search Avarrant under S. 100, the name 
and designation of the Police officer or other 
person who was to execute the warrant Avas 
inadvertently omitted. The Avarrant Avas made 
over to the Assistant Court Inspector avIio, by 
an endorsement, sent it to the Sub-Inspector of 
the Thana and to the officer for the time being 
in charge of the Thana. When the AA'arrant 
reached the Thana, the Sub-Inspector Avas tem- 
porarily absent, and the head constable, Avho 
Avas for the time being in charge of the Thana, 
proceeded to execute the Avarrant. The AA’oman 
searched for Avas found and apprehended Avith a 
vieAV to producing her in Court in accordance 
Avith the warrant. The accused, hoAvever, Avho 
were 14 in number, took possession of the 
Avoman by force, and in the fight Avhich took 
place, the Police officer received injuries ; Held, 
that the accused could not be held to be pro- 
tected by a right of private defence. They 
could not be convicted under Ss. 225-B and 332 
of the Penal Code, but if the prosecution could 
establish that hurt Avas caused and that the 
causing of hurt Avas a common object of the 
accused, they Avould be liable to punishment 
under S. 147, I. P. C., or if it Avere found that 
hurt Avas caused by less than five persons, the 
persons who caused hurt Avould be liable to 
punishment under S. 323 of the I. P. C. 

Emperor, v. Gaman. 14 Cr. L.J. 142 : 

18 I. C. 894 ; 15S P. L. R. 1913 : 
20 P. W. R. 1913 Cr. ; 16 P. R. 1913 Cr. 

S, 100. 

“ So confined ” in S. 100, scope of — Police 
Officer excuting search Avarrant, need not 
look to its legality — constables executing 
Avarrant under colour of office and in good 
faith — Technical flaAv in Avarrant — persons 
against Avliom it was issued, have no right 
of private defence. Kalian Beg v. Emperor. 

37 Cr. L. J. 548 : 
162 I. C. 339 (b) : 1936 A. W. R. 223 ; 
1936 A. L. J. 468 : 8 R. A. 862 : 
A. I. R. 1936 All. 306. 

-S. 101 — Applieability to warrants 

under S. 6, Burma Gambling Act. 

S. 101 is not applicable to Avarrants issued 
under S. 6 of the Burma Gambling Act. 
P. 0. Thivai v. Emperor. 21 Cr. L. J. 9 : 

[54 I. C. 57 : 12 Bur. L. T. 165 : 
A. I. R. 1920 L. Bur. 49. 

S. 102. 

See Opium Act, S. 14. 

— Ss. 102, 103 — Application to searches 

under — Bengal Excise Act. 
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The provisions of Ss. 102 and 103 do not 
apply to searches made under the Bengal 
Excise Act. Harbhanjan Sao v. Emperor. 

28 Cr. L. J. 579. 

102 I. C. 547 : 31 C. W. N. 667 : 

8 A. Cr. R. 114 : 54 Cal. 601 : 

A. I. R. 1927 Cal. 527. 

Ss. 102, 103 — Search by Police Officer — 

Non-compliance with S. 103 — Search, whether 
illegal. 

The provisions of S. 165 (4) are not impera-^ 
tive but apply to provisions of Ss. 102 and 
103 to a search made by the Police only so 
far as may be. The mere fact that in making 
a search under S. 165, the Police took tAvo 
independent Avitnesses Avith them and did not 
call Avitnesses from the Aullage does not 
necessarily render the search illegal. Shiam 
Lai V. Emperor. 28 Cr. L. J. 652 : 

103 I. C. 108 : L. R. 8 Ail. 92 Cr. 

8 A. I. Cr. R. 7 : 
A. I. R. 1927 All. 516. 

S. 103. 

See (i) Opium Act, 1873, Ss. 14, 15. 

{ii) Penal Code, S. 187. 

{Hi) Public Gambling Act, 1867, 
Ss. 3, 4, 5. 

{iv) U. P. Excise Act, 1910, S. 53. 

(u) U, P. Excise Act, 1914, S. 10. 

S. 103. 

A dismissed constable is not a respectable 
inluibitant of the locality Avithin the meaning 
of S. 103, Indar Dat v. Emperor. 

32 Cr. L. J. 818 : 
132 I. C. 185 : I. R. 1931 Lah. 537 ; 

A. I. R. 1931 Lah. 408. 

S. 103 — Bombay Abkari Act {V of 1878), 

S. 43 {!) (a ) — Provisions as to search, obicct 
and importance of — Omission to comply with 
formalities, effect of. 

The provisions contained in S. 103, that the 
Panchas are to attend and Avitness the search, 
require that the Panchas should actually 
accompany the persons making the search 
and should be actual Avitnesses to the fact 
of the finding of the property. It is not 
sufficient that the Panchas should merely be 
summoned and kept present outside the 
building AA’hile the search is being carried 
on Avithin it, and then called in to see Avhat 
has been found. ■ But the mere fact that the ’ 
Panchas Avere not present throughout the 
search and did not AA'itness every detail 
of it, Avould not be enough in itself to justify 
in setting aside the conviction. EA^en if the 
search has not been legally conducted, it is 
open to the Court to find the fact of posses- 
sion of an illicit article proved. A convic ion 
cannot, hoAvever, be sustained Avhere the 
failure to comply . AA’ith the provisions of the 
laAV relating to searches has created a reason- 
able doubt as to Avhether the article found 
Avas really in the possession of the accused. 
Dinkar Nhami Mangaonkar v. Emperor. 

31 Cr. L.J. 927; 
125 I. C. 713 : 32 Bom. L. R. 344 : 
54 Bom. 471 : A. I. R. 1930 Bom. 169j 
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S. 103— Rurnia E.mV (F of IPJT), 

S. CO — Search of prcmincs — Witucsxrs not belong- 
ing, to immediate vicinitii. 

Tlie provision coiilnincfl in S. lo.'i of Hi.' 
Cr. P. C. tiiat llio ivilncssc-. to a si-arcli 
sliotild be inhabitants of tiie lucaiity. is 
intended to operate in favour of llii- aeensed, 
and, in a densely pofinlrited l<ia-n like 
Rangoon, means persons in tlie immediate 
vicinity and not persons vlio live a cnnple 
of miles away and arc friends of the oHieer 
'ynnking the search. The house of t lie aeensed 
was raided by the Inspoclor'and .Snb-lnspeefor 
of Excise along with certain other persons. 
The two rc.spectabie inhabitants of the locality 
who had been calletl in to witness the scarcli, 
lived a couple of miles away from tlie house: 
of the neensed and were friends of the Sub- 
Inspector ; Held, that tlie search contmvened 
the provisions of S. 10;5 and that for lliese 
reasons and also because the Inspector of 
Excise was not c.allcd as a witness, the con- 
viction of the accused for illegal [losscssion 
of opium could not be maintained. Ma Iltzvay 
V. Emperor. 26 Cr. L. I. 827 : 

86 I. C. 475 : 4 Bur. L. J. 2 : 
A. I. R. 1925 Rang. 205. 

S. 103. 

Conviction under S. t) (o). Opium Act, .set 
,;isidc in appeal on ground tiiat search wit- 
nesses did not substantiate evidence of Exci.se 
Oniccr — Evidence of ollicers substantiated by 
documentary evidence. : Held, evidence of 
ofTicers .should be accepted — Provi.sions of 
S. 10:J arc meant for greater certainty and 
seouritv. Emperor v. Ma Thcin. 

37 Cr. L. J. 331 : 
160 I. C. 816 : 8 R. Rang. 434 : 
A. I. R. 1936 Rang. 15. 

S. 103 — Ihdn of proaeevtion to c.raminr 

xcitnesses to search list. 

It is the duty of the prosecution to produce 
the persons who have signed the search li.st 
n.s witnesses at the trial. Emperor v. lialai 
Ghosh. 31 Cr. L. J. 667 : 

124 I. C. 486 : 50 C. L. J. 518 : 
A. I. R. 1930 Cal. 141. 

S. 103 — E.ramination of .search xcil- 

nesses. 

No duty is cast on the prosecution to put 
every search witness into the witness-box. 
Ilari 2\arnyan Chandra v. Emperor. 

29 Cr. L. J. 49 : 
106 I. C. 545 : 46 C. L. J. 368 ; 
9 A. I. Cr. R. 228 : A. I. R. 1928 Cal. 27. 

S. 103. 

Evidence Act, Ss. 3.'>, 150 and ICI — 

Pandanamas containing t^onfession how to be 
iced, <-.\{)jained. Jlaloeh Pir.eali v. Emperor. 

34 Cr. L.J. 848; 
144 I. C. 772 : 6 R. S. 8 : 
A. I. R. 1933 Sind 220. 

S. 103— Eailtire to irr.dte respectable 

xritnesses, effect of— Search conducted by respon- 
sible oJTieers, legality of. 

The object of the l>egi*.lalurc in requiring 
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• the presence of tvo or more rcipcct.ablc 
witncc«es of the Joealily i-; to guard* against 
, po-sihle chii-anery and unfair dealing on the 
part of the ollicers cnlrustcii with the exe- 
cution of the- search varranl ami to ensure 
that anything incriininat itig vliich may he 
-said to have been huind in the premises 
.searched vas really found there and was not 
introduced by the meinber.s of the. search 
jtarty. The failure to call su<’h persons docs 
not, however, render the search illegal, 
especially v.here the search is conducted by 
resi)On..itilc ami rc-spcelable olliccr.s in tlu> 
presence of a Magistrate and there is an cx- 
jilanation fori henuiing of . such failure. .■Ihdullah 
v. Emperor. 27 Cr.‘ L. J. 73 : 

91 I. C. 249 : 1 Lah. Cns. 5. 

S. 103 — House scorch — Wtine.ss brought 

from distance. 

The mere faet that one of the .search wit- 
nesses is brought by the Police from a dis- 
tance of about h.air a mile from the place 
of search is not sulhcient to discredit that 
witness, nnlc.ss it is shown that he was in 
any way connected with the Police. Jiari 
Narayan Chandra v. Emperor. 

29 Cr. L. J. 49 : 
106 I. C. 545 ; 46 C. L J. 368 ; 

9 A. I. Cr. 228 : A. I. R. 1928 Cal. 27. 

S. 103. 

In conducting a search, the Police arc bound 
to allow the occupant of the place to attend 
during the search. Bhikugir v. Emperor. 

34 Cr. L. J. 439 ; 

142 I. C. 790 : 1932 A. L. J. 530 : 

L. R. 13 A. 92 Cr. : I. R. 1933 All. 147 : 

A. I. R. 1932 All. 449. 

S. 103 — lyyeal Panchas. 

In a search under K. JO!?, the fact that the 
Panchas were not local people, is an irregularity 
which can be cured under .S. iiOT. Ilaghunalh 
V. Empcroi. 33 Cr. L. I. 733 : 

139 I. C, 281 : 34 Bom. L. R. 901 : 

I. R. 1932 Bom, 484 : 

A, I. R. 1932 Bom. 610, 

S. 103 — J.oeal witnesses. 

The failure to call inhabitants of the locality 
as witnc.sse.s to .search does not make a search 
illegal. Salagopala Charlu v. SaJrughna Tichara. 

Il3 Cr. L. J. 763 : 

17 1. C. 25 : 23 M. L. J. 445 : 

1912 M. W. N. nil, 

S. 103 — "Locality," meaning of. 

The word ‘locality’ in S. lOU doe.s not mean 
the .same quarter of the town as the place 
which is searched. Ah Sciu v. Emperor. 

12 Cr. L.J. 479: 

12 I. C. 87 : 4 Bur. L. T. 222. 

S. 103 — Locality, meaning of. 

The word ‘Ilocality” used in S. Ft:) i*-- n com- 
prehensive vord, and may well include villages 
within three or four miles of the village 
vhcre the search is to be conducted. Em- 
peror V. Mast Ham. 32 Cr. L. J. 699 

131 I. C. 441 : 8 O. W. N. 128 : 
I. R. 1931 Oudh 201 ; A. I. R. 1931 Oudh 115, 
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S. 103 — Localiiy, meaning of. 

The word “locality” in S. 103 does not mean 
the same quarter of the town. The stress is 
on the word “respectable” and not on the 
word “locality” in sub-s. (1), S, 103. Ghanda- 
lal Kalidas v. Emperor. 36 Cr. L. J. 704 ; 

154 I. C. 1038 : 28 S. L. R. 41 : 

7 R. S. 181 : A. I. R. 1934 Sind 759- 

— S. 103 — Object of — House search — Wit- 
nesses required. 

In laying down the procedure to be followed 
in a house search, the intention of tire Legis- 
lature is to protect the person whose house 
is searched and to give confidence to the 
neighbours. Search witnesses should be of some j 
standing whose words can be believed, and 
not necessarily those living within a stone’s 
throw of the house to be searched. Tlie 
stress is on the word ‘respectable’ and not the 
word ‘locality’ in sub-s. Q). Ah Poll v. Em- 
peror. 18 Cr. L. I. 1009 : 

52 I. C. 753 : A. I. R. 1917 L. Bur. 91. 

S. IQZ— Penal Code {Act XLV of 1860), 

S. 332 — Search, xahether can be conducted xuithout 
warrant — Witnesses, absence of, effect of — Search, 
legality of— Deterring pniblic servant from doing 
duly. 

An officer of Police, empowered to conduct 
an investigation, is entitled to carry out a 
search without a warrant, but in carr 3 'ing 
out such search, he is bound to follow the 
provisions of S. 103 in the matter of witnesses, 
and if he omits to do so, a house-holder 
would be justified in closing his door and 
refusing ingress into the house and would not 
be guiltj’’ of an offence under S. 332 of the 
Penal Code. While it may be necessary to 
oppose a Police Officer from forcing his waj' 
into a house in order to honestlj' prevent an 
illegal search, there would be no justification 
for compelling him to do something illegal. 
Nirmal Singh v. Emperor. 20 Cr. L. J. 695 : 

52 I. C. 663 : 17 A. L. J. 1047 : 
42 All. 67 : A. I. R. 1919 All. 41. 

— S. 103 — Permitted, meaning of. 

The word “permitted” in S. 103 (3) cannot 
be taken to mean that the person whose 
premises are searched shall be present and 
that he must be given the option of being 
present. Hari Narayan Chandra v. Emperor, 

46 Cr. L. J. 368 : 
106 I. C. 545 : 9 A. I. Cr. R. 228 : 

A. I. R. 1928 Cal. 27. 

S. 103 — Police officers signing as xvit- 

nesses, propriety of. 

An officer who is connected with the inves- 
tigation cannot be deemed to be an entirelj' 
satisfactory witness for the purpose of proving 
the search. Emperor v. Balai Ghosh. 

31 Cr. L. J. 667 : 
124 I. C. 486 : 50 C. L. J. 518 : 

A. I. R. 1930 Cal. 141. 

S. 103. 

Police officer taking with him witnesses of 
questionable responsibility Avhen respectable 
persons can be found — Inference is that he was 
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prompted by desire to have such witnesses 
as would believe any story he might put for- 
rvard. Sadhu v. Emperor. 36 Cr. L. J. 742 : 

155 I. C. 406 : 7 R. A. 926 : 

A. I. R. 1934 All. 374. 

S. 103 — Requirements of — Every process 

in conduct of search must be witnessed by respect- 
able witnesses — Search under S. 103 — Evidence of 
search, if can be given irrespective of evidence of 
search list — Criminal liability of person not bound 
by law to do a thing — Penal Code {Act XLI of 
1860), S. 187. 

The requirements of a statute must be strictlj' 
observed and complied with before the liberty 
of the subject can be taken away by sending 
him to jail or by exacting a fine from him. 
Where no order in writing is issued by the 
officer concerned under S, 103, to attend and 
witness a search, no person is bound by law to 
render assistance to him in making the search, if 
a person who is not bound by law to do a certain 
act voluntarily agrees to do it, he will not be 
deemed to have made himself subject to anj*^ 
criminal liability that may attach to the non- 
performance of the act. If, therefore, the wit- 
nesses attend and witness a seareh on a verbal 
request of the officer concerned but refuse to 
sign the search list, thej' are not guilty of an 
offence under S. 187, Penal Code, as they are 
not bound to sign it. Per Vafma, J.—S. 103, 
enacts that searches must be conducted with all 
due care, every process in the conduct of the 
search must, therefore, be M’itnessed by respect- 
ably search witnesses. Per Manohar Lull, J . — 
Where a search has been conducted under S. 103, 
evidence can be given regarding the things and 
regarding the places in which they were found 
irrespective of the evidence of the list which 
the law directs to be drawn up relating to the 
particulars of the property found and the pro- 
visions of the Evidence Act do not prevent the 
adoption of this course. A search cannot be 
made in writing and the observations of physi- 
cal facts must always and can be allowed to be 
proved bj"^ oral testimony in Courts. Ram 
Prasad v. Emperor (F. B.) 39 Cr. L. J. 796 : 

176 I. C. 787 : 19 P. L. T. 461 : 4 B. R. 772 : 

11 R. P. 107 : 17 Pat. 632 : 

A. I. R. 1938 Pat. 403. 

S. 103 — Search — Necessary precaution. 

The rule tliat the constables and the search 
■witnesses should be searched before they enter 
the premises to be searched, ought never to be 
neglected. Rule should be strictly complied 
with. Emperor v. Mahmud Ali Khan. 

34 Cr. L.J. 641 ; 

143 I. C. 781 : 1933 A. L. J. 746 : 

L. R. 14 All. 197 Cr. : 55 All. 557 ; 

I. R. 1933 All. 333 ; A. I. R. 1933 All. 438. 

S. 103 — Search by Police — Duty of Police 

to secure respectable witiiesses. 

The Police in making a search must make an 
attempt to secure two or more respectable in- 
habitants of the locality to attend and wit- 
ness the search, and if no such persons are 
available, some evidence to that effect must be 
given. Emperor v. Bala Ghosh. 

31 Cr. L. J. 667: 

124 I. C. 486 : 50 C. L. J. 518 : 

A. I. R. 1930 Cal. 141. 
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S. 103 — Search irregutar — Conviclion. 

Wlicrc, ns n rcsviU of irTcpnlnr search, certain 
articles nrc found, the fact that the articles ' 
were found can nevertheless he jiroved an 1 if 
the i)Osscssion of the articles is found to be ille- 
gal, a eonvietion must follow. Clrsa Jhnn Illivi 
V. Emveror. 34 Cr. L. J. 652 : 

143 I. C. 824 : 11 Rang. 107 : 

I. R. 1933 Rang. 77 : A. I. R. 1933 Rang. 146. 

S. 103 — Search list — Ei'idcncc — Whether 

search list, the , 0 Jilij n-idoiee of if; cotitcnls. 

The contents of a search list need not he 
jiroved by the search list alone. External 
evidence of its contents is admissible. Elnmnthau • 
V. Emperor. 11 Cr. L. J. 136 : 

S I. C. 438. 

S. 103 — Search list — Parol cvidcucc of •• 

the cojitents of, xchclher admissible. , 

IVhen a search has been conducted under ' 
.S. 10;i, other evidence than the search list can be 
given regarding the things seized in the course | 
of the search and rcg.irding the jjiaces in which 
they were respectively found. If the narrative j 
of an extrinsic fact has- been committed to writ- , 
ing, it m.ay be proved by parol evidence, even j 
though such writing is rcipiircd by law. Jii re : 
Solia Xaieh. 11 Cr. L. J. 576 : , 

8 I. C. 178. , 

^ S. 103 — Search list ; value of —Oral 

'n'idence — Evideue' .'let (J of lS7g), S. U1 — Search 
list docs not exclude oral cvidcucc. 

.A search list is simply a declaration, not on 
oath or nllirmation or subject to cross-examina- ' 
tion made by a Police OHiccr, and persons pre- 
sent at a search, that certain formalities were • 
obscPi'cd and certain events took place. 
search list is not ovidcncc of the facts stated ■ 
therein, and oral evidence may be given ns to , 
what took place at the time of a search. The • 
informant ic.s in the manner in which a search ! 
is conducted may diminish the weight of the ; 
evidence given as to possession of the incrimi- j 
noting articles b\it they do not preclude the ad- . 
mission of oral evidence. Public Prosecutor v, | 
Sarabu Chcuuayiia. 11 Cr. L. J. 716 : 

8 I. C. 809 : 33 Mad. 413. i 

S. 103— Search list added to after being 

signed laj xcllncsses— Effect. 

,'\ Police odlccr should not add any new items 
to a search list after it has been signed tiiulcr 
S. 10.'!, but his doing so, woidd not be a breach 
of S. lO.”! invalidating the search. Iltaung v. 
Emperor. 15 Cr. L. J. 523 : ' 

24 I. C. 835 : 7 Bur. L. T. 163 : j 
7 L. B. R. 275 : A. I. R. 1914 L. Bur. 258. i 

S. 103 — Search of house — Witnesses 1 

present at search, evidence of — .-Ums Act {XI of . 
1S7S), Ss. 19 (/), 30 — Search Ip Police Officer j 
specialhj nnpuiccred to conduct searches. i 

A Court is not bound to acccj)l as true, the , 
cvitlencc of witnesses called in under S. lOh to 

witness a search. Where a Police Ofliccr in . 

charge of a rcjmrting station is speei.illy 

emisiwered by the Loee.l (;oveinmciit toeonc'uct 
searebes in respect of ofTenees midcr S. It), 
clause i /) of the .\rms Act, a search comiueted 
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by such ofliccr in respect of .an ofrence under 
tiiat clause withotit olitaining a v arrant from a 
Magistrate, is not illegal. Ilnhu llnm v. Emjicror. 

19 Cr. L. J. 949 : 

47 I. C. Sni ; 16 A. L. J. 721 : 

.A. I. R. 1918 All. 113. 

S. 103. 

Search should be eondueted in a regular 
manner. Muhaminad IScslir w Emperor. 

33 Cr. L. J. 943 : 

140 I. C, 246 ; 1932 A. L. J. 104 : 

L. R. 13 All. 66 Cr. : I. R. 1932 All. 634 : 

A. I. R. 1932 All. 185. 

S. 103 — Search under Opium Act not 

made in accordaitec xi-ilh ]>ruvisions of Code — 
Effect. 

A .search under the Opium Act should conform 
to the provisions of S. 10;J, Cr. P. C. The 
Collector of Rangoon issued a warrant authori- 
sing an Excise Inspector and E.xcise Sergeant 
to search the shop of R. C. Sen and to seize 
or take possession of any morphia or marked 
money, Ac. 'I'lie Excise Insitector did not 
follow the course laid down by S. 10:j of the 
former Cr. P. C. He went to an elder, and on 
the wa>-, picked uj) a lighthouse-keeper, the 
Excise Serge.’int and another person, who was 
afterwards sent to buy morphia, accompanying 
them to the elder’s house. It did not appear 
that any list was made by the Excise Ins])cctor 
and therefore none could have been signed by 
elders; Held, that the provisions of S. lOd 
were disregarded in two particular.s, for the 
lighlhouse-keejjer had not been shown to be “a 
respectable inliabitant of the locality ” but 
apjjarcntly an acquaintance of the Excise 
Inspector, who i)ickcd him up on the way, and 
asked him to accompany him ; and secondly, 
no list was prepared by the Inspector anil 
.signed I)y llic elder ; and that, therefore, the 
appeal must succeed on these grounds alone ; 
Held, also, tliat the appeal must succeed on the 
furllier ground that there was no proof that 
morphia was sold at all. X. C. Sen v. Emperor. 

1 Cr. L. J. 992 : 

10 Bur. L. R. 253. 

S. 103 — Search zeilhout ivitncsscs — Com- 

plaint, cognizance of — Complainant, failure to 
c.rnminc — Irregularities in procedure — Prejudice 
to accused — Harden of proof —Opium Act (I of 
IS7S), Ss. 9 (c), 11, 20 — Illegal possc.ssiou of 
opium — Search after sunset xvilhout uritnesscs — 
I'ailurc to forward opium seized to nearest Police 
station, effect of. 

A Sub-Inspector of Excise entered the premises 
of the accu.sed after sunsent and after entering 
the premises, he sent for two search uitncsscs. 
A search was made and some ojiiurn was 
found. The Sub-Insjiector thereupon arrested 
the accused and took him to the Police Station, 
but retained the opium found on tlic iircmi.a-s, 
which he produced in Court when he m.idc 
his statement. lie sjiljinittt'd a rijwrt and 
charge-vhee t, and tlic Deputy .Magistrate took 
ccgnizancc of the case, treating tlie rijo.'-t of the 
Excise !sub-lns| color as n l’.)li<'i- R. port, and 
convicted the accii (d under .“s. P (e) of the 
Opium .\ct : Held, flj that the proceedings 
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before the Magistrate were irregular, inasmueli 
as he was not properly in seizin of the case 
— ^there was no regular complaint before him, 
and, even if there was, his omission to examine 
the eomplainant on oatli as required by S. 200, 
Cr. P. C., was an illegality Avhieh Auliated the 
proeeedings ; (2) that the convietion could not 

be maintained by reason of the following serious 
irregularities by the Excise Sub-Inspector. 

(a) his entry of the premises after sunset 
in contravention of S. 14 of the Opium 
Act ; 

(b) his entry of the premises without search 
witnesses in disregard of S. 103, Cr. P. C.; 

(c) his keeping the investigation in his own 
hands and not delivering up the opium 
found to the nearest Police Station, in 
disregard of S. 20 of the Opium Act. 
Lachmi Narain v. Emperor. 

20 Cr. L. J. 742 : 
53 I. C. 150 : A. I. R. 1919 Pat. 452. 

S. 103 — Search zoiinesses previous con- 

vicis and one of Ihcm having civil suit against 
accused. 

On a search of the house of the accused by 
Excise Office rs, a quantity of illicit liquor and 
materials for illicit distillation were recovered. 
There were serious discrepancies in the evidence 
given by the two search witnesses who had 
been previously convicted of criminal offences, 
and one of them had a civil suit against the 
accused : Held, that the search was illegal. 
Haiadhan Maity v. Emperor. (S. B.) 

40 Cr. L. J. 52 : 
78 I. C. 398 : W. R. Rang. 228 : 
A. I.R. 1938 Rang. 423. 

S. 103. 

Search witnesses should be respectable per- 
sons — ^Non-compliance is not fatal unless 
accused is prejudiced in any way. Daulat Ram 
V. Emperor. 34 Cr. L. J. 723 : 

144 I. C. 290 : 34 P. L. R. 689 : 
I. R. 1933 Lah. 439 : A. I. R. 1933 Lah. 809. 

S. 103. 

S. 103 refers only to the search of places and 
not of persons. Local Government v. Nainsukh 
Teli. 34 Cr. L. J. 721 : 

144 I. C. 240 : 29 N. L. R. 67 : 
I. R. 1933 Nag. 227 : A. I. R. 1933 Nag. 99. 

S. 103 — Several search lists — Proof. 

When in a case there are several search lists, 
in each of whicli several items of property are 
mentioned, the prosecution ought to prove 
their case with regard to the different items 
severally. Rafiqtie-ud-Din Ahmad v. Emperor. 
(F. B.) 36 Cr. L. J. 808 ; 

155 I. C. 687 : 39 C. W. N. 368 ; 
62 Cal. 572 : 7 R. C. 606 : 
A. I. R. 1935 Cal. 184. 

S. 103. 

The stress is on word “ respectable ” and not 
on “ locality.” Gopi Mahto v. Emperor. 

33 Cr. L. J. 233 : 
136 I. C. 60 : 13 P. L. T. 62 : 
10 Pat. 821 ; I. R. 1932 Pat. 60 ; 

A. I. R. 1932 Pat. 66. 
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S. 103 — Ward-headmen and block-elders, 

if ‘ respectable inhabitants.’ 

Per Full Bench (Ormand, J., dissenting.) — ^The 
words ‘ respectable inhabitants ’ in S. 103, 
should not be construed to include ward-head- 
men and block-elders who are appointed by 
the Deputy Commissioner under Lower Burma 
Towns Act or Burma Towns Act. Emperor v. 
Kan Haw. 12 Cr. L. J. 251 : 

10 I. C. 796 : 4 Bur. L. T. 91. 

— S. 103 — Ward-headmen in Burma, if 

competent witnesses to search. 

Per Parlett, Young and Ormand, JJ. — {Hartnoll, 
Offg. C. J. and Robinson J., dissenting.) — Ward- 
headmen in towns other than Rangoon are 
competent witnesses of searches under S. 103. 
Tiya v. Emperor. IS Cr. L. J. 441 : 

24 I. C. 32 : 7 Bur. L. T. 143 : 
A. 1. R. 1914 L. B. 128. 

S. 103 — Where Punchas were present 

before search began, provisions of S. 103 are 
complied with. Emperor v. Appa Rama Malt. 

35 Cr. L. J. 523 : 
147 I. C. 1003 : 35 Bom. L. R. 1065 : 
6 R. B. 929 : A. I. R. 1934 Bom. 16. 

S. 103 (1) — Respectable inhabitants. 

A person having two convictions for serious 
crimes is not a respectable inhabitant and is 
unsuited as a search witness. Ram Chandra 
V. Emperor. 36 Cr. L. J. 551 : 

154 I. C. 635 : 7 R. A. 781 : 
A. I. R. 1935 All. 520. 

S. 103 (1) i2)~Search. 

Panehnama signed by two Panchas is only 
useful to show that Panchas were employed 
and nothing else — If their evidence is sought 
in corroboration, they must be called — ^Accused 
allowed to cross-examine. Rustam Cursetji 
Lam V. Emperor. 33 Cr. L. I. 389 : 

136 I. C. 868 : 34 Bom. L, R. 267 : 
I. R. 1932 Bom. 228 : A. I. R. 1932 Bom. 181. 

S. 103 (2) — Search xoitnesses, summoning 

of’ 

Search witnesses are not to be called except 
on the special summons of the court. The 
Statute lays it upon the prosecution to explain 
why it desires the search witnesses to be 
called : and not why it does not call the search 
witnesses. Mosaddi Rai v. Emperor. 

34 Cr. L. J. 427 : 
142 I. C. 841 (2) : 13 P. L. T. 702 ; 
11 Pat. 807 : I. R. 1933 Pat. 180 : 

A. I. R. 1933 Pat. 100. 

S. 106. 

See (i) Cr. P. C., 1898, S. 123. 

(ii) Madras Towns Nuisance Act, 
1889, S. 3 (12). 

(m) Penal Code, 18C0, S. 147. 

S. 106. 

^Appeal. 

Appellate Court. 

^Applicability. 

Construction. 

Evidence. 

■ ^Finding as to Breach of Peace. 

Grounds. 
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.Ttirisdiclion. 

Offence involving RtoicIi of Penec. 

Procedure. 

Security. 

Unlawful AKHCinbly. 

Ss. 106, 107 — Appeal from orders. 

Orders under S. 100 can be appealed from 
iindcr S. -fOO of the Code, but no npjieal 
lie.s in proceedings instituted under S. 107 
■.^for keeping the peace read with S. 118. 
Sltamrao v . Emperor. 25 Cr. L. J. 67 : 

74 I. C. 979 : 19 N. L. R. 160 : 
A. I. R. 1924 Nag. 60. 

S. 106 — Appellate Court. 

An Appellate Court cannot .net under S. 1 ()(> 
{.‘I) in all appeals before it. but only when 
the Court below had the jtower to take 
■security itself. Emperor v. llardit /iitigh. 

10 Cr. L. J. 309 : 

3 I. C. 577 : 7 P. R. 1909 Cr. 

S. 106 — .-ippcllatc Couit, jm-.cer o'", to 

demand security. 

The power conferred on an appellate Court 
by S. 100 (0) is not limited by the fact that 
the Court whose decision i.s under appeal 
should have had jjower to direct .security 
to be taken. Hasan lieg v. Emperor. 

25 Cr. L. J. 657 ; 
81 I. C. 145 : 19 N. L. R. 154 ; 
A. I. R. 1924 Nag. 49. 

S. 106— .Ippcllatc Court, peneer of, tO 

make order for security. 

Under S. 100 (.'!), an Appellate Court has power 
to make an order for .security, even though 
the original trial Court had no such jmwer. 
Tilak Uai v Emperor. 22 Cr. L, J. 310 : 

>60 I. C. 998 : 19 A. L. J. 123 : 
(43 All. 372 : A. I. R. 1921 All. 217. 

S. 106—.Ippellate Court, pozver of, to 

order security in njjirming conviction. 

An Apjicllate Court has power, in aflirming 
a conviction and .sentence to jiass an order 
binding down the accused under S. 100, even 
though the Court, convicting in the first 
instance, was not competent to do so. 
JhtcUan Singh v. Emperor. 

IS Cr. L. J. 118 : 
37 I. C.470: 2P.L.J. 21 : 
1917 Pat. 57 : 3 P. L. W. 250 : 
A. I. R. 1917 Pat. 701. 

S. 106— Appellate Court — Appellate 

Court, pozver of. to order crecution of bond for 
keeping the peace. 

Under S. 10(i (,'}), an Appellate Court may 

jiass an order «iirccting .security to be taken 
m c.ascs coming to it on apj>cal from a Court 
incompetent to pass such an order as an 
original Court. Bharat Singh v. Emperor. 

14Cr,L.J. 592: 
21 I. C. 384 : 16 O. C. 281. ; 

— S. 106 — . tpprllatr Court — Bond to keep 

the peace— .-ippellnte Court, jurisdiction of. 

An Apj)cllatc Court cannot exercise the 1 


CRIMINAL PROCEDURE COUr. lACT V OF 
1898) 

power given liy S. Km K',5. \\ hi re t!u- convic- 
(ion has not been by ;; spci-ilicd in 

sub-section (1). Eiisaf ,lli Ahmad v. Empzror.. 

24 Cr. L. J. .108 : 72 I. C. 68. 

S. 176 — .Ippellrde Coi'rt—Com'icling 

■ Court — Seeouil CIOS'! Mai'istrati- — Direction to 
e.recute bond in .Ippcal. 

IVlicrc a convicting Court is the Court of 
the Second Clas.s .tlagistraic. an Appellate 
Magistrate cannot direct in .\ppcal the execu- 
tion of a bond for keeping flic jieace. 
Jn re : Laichumnna Talavan. 

11 Cr. L. J. 251. 
5 I. C. 807 : 7 M. L. T. 104. 

S. 106 — .Ippellalc Court — Convicting 

Magistrate not empozeered to take security — 
-Vo jurisdirtion to .ippellatc Court to demand 
security. 

When tlie Magistrate originally eouvicling 
an accused person is not cmiiowcrcd by law 
i to take security to kec]) tlie jicace, tlie 
I Appellate Court also has no jurisdiction to 
I proceed under S. 100. Badha Singh v. 

1 Emperor. 6 Cr, L. J. 276 : 

6 P. R. Cr. 1907 : 2 P. W. R. Cr. 77. 

S. 106 — .■ippcllatc Court — Conviction by 

I Second Class Magistrate — Appellate Court's puzeer 
j to demand security. 

I An Appellate Court on hearing an ajijieal 
1 from a conviction by a Second Cla.s.s Magis- 
trate can also direct the accused to execute 
a bond giving security to keep the peace. 

' In re : Gunda Gnuji llcddi. 15 Cr. L. J. 192 : 

22 1. C. 768 : A. I. R. 1914 Mad. 280. 

J S. 106 — Appellate Court — Conviction by 

j Third Class Magistrate — .ippcal— Bccommcnda- 
tion to First Class Magistrate as to binding dozen 
— Conviction and appeal good — Itccommcndntion 
I bad. 

I The accused were convielcd by a Third Class 
; Magistrate who .submitted the record to the 
I Sub-Divisional .Magistrate under .S. .'Jilt, 

I Cr. 1*. C. in order that they might be bound 
; down under S. KKi. 'I'lic Suh-Divisional .Magis- 
j tnilc ordered the accused to he bound down. 

I -An appeal was tlicn instituted from the ori- 
I ginal conviction, and tlie .Appellate Court set 
I it aside : Held, that the recommendation as 
1 to binding down the accused was without 
1 jurisdiction, and the action of the Sub-1 )ivi- 
j sional .Magistrate under S. lOIJ was also with- 
i out jurisiliclion but the original conviction 
i and the api)e;il against it, were good and 
1 \\ilhin jurisdiction. I.ukhan Dnsadlt v. Baehi 
\ Singh. nCr. L.J. 170: 

I 5 I. C. 576. 

! S. 106 — .tpjiellatr Court — Cotivirlion if 

accused by a Sreoud ('hr', .Magistrate —.■tpjiral to 
Ihe-.Sub-Divisional .Magiitrate — Di'-iaissof of ,Jp. 
peat — .ipprllont directed to give sceuritu ■ -I.rgal- 
ily. 

The .Appellate Court r anriot jia-s an order 
under Js. 100 (.'!), unless the a. . to rd has lu en 
r-onvietcil by one of the (Viurts spccitied in 
cl. (1) of the section, :iud ti.e rcfjuiretnent.s 
essential to justify an ord'-r to give -(.curity 
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to keep the peace are not satisfied by the 
fact that an Appellate Court confirms a con- 
viction, of an offence specified in the section, 
passed by a Second or Third Class Magistrate. 
Doraisami Naidti v. Emperor. 4 Cr. L. J. 498 : 

1 M. L. T. 343 : 30 Mad. 162. 

S. 1Q6— Appellate Court— Indian Penal 

Code {Act XLV of 1S60), Ss. 379, 143, conviction 
wider — Recognizance to keep peace, where justifi- 
able. 

A conviction under S. 143 or S. 379, Penal 
Code, is not of itself siilfieient to sustain an 
order under S. lOG, unless it is clearly found 
that there was force employed, or that there 
were armed men present. Chandra Bhusan 
Sen V. Emperor 7 Cr. L. J. 200 . 

7 C. L. J. 172, 

S. 106— Appellate Court — Jurisdiction of 

a Appellate Court to demand security, limits of. 

The jurisdiction of a Court of Appeal is 
limited to the jurisdiction conferred on the 
Court of first instance, and where the Trial 
Court cannot pass an order requiring the 
accused to furnish securit}', the Appellate 
Court cannot do so in appeal. Baij Nath v. 
Emperor. 6 Cr. L. J . 302 : 

10 O. C. 287. 

S. 106 — Appellate Court — Order for secu- 
rity by Appellate Court, legality of. 

Where a District Magistrate on appeal order- 
ed a person who had been convicted by a 
Second Class Magistrate to give security : 
Held, the order was bad and must be set 
aside. In re : Momin Malita. 8 Cr. L. J. 9 : 

7 C. L. J. 602 : 12 C. W. N. 752 : 
4 M. L. T, 340 : 35 Cal. 434. 

S. 106 — Appellate Court — Order passed 

by Appellate Court binding accused to keep peace, 
whether enhancement of sentence. 

On a conviction under Ss. 147 and 325 of 
the Penal Code, the applicants were sentenced 
to imprisonment on each charge and the 
sentences were directed to run consecutively. 
On appeal, the Se.ssions .Judge directed that 
the sentences should run concurrently and 
passed an order binding over each of the accus- 
ed to keep the peace for a period of three years: 
Held, that in view of S. 100 (3), the order of 
the Sessions Judge did not amount to an 
enhancement of the sentence. Jaffar Husain 
V. Emperor. 20 Cr. L. J. 302 : 

50 I. C. 350 : 1 U. P. L. R. All. 44 ; 

A. I. R. 1919 All. 375. 

S. 106 — Appellate Court — Order to fur- 
nish security— Appeal Court. 

An order for security under S. lOG (3) may 
be made in appeal, whether the original 
Court had jurisdiction to pass such an order 
or not. The word “ also ” in the section 
plainly implies that the order may be in- 
dependently made by an Appellate: Court or 
by a Courts in revision, as well as by the 
original Court specified in the first clause ; 
and it is not implied, that the powers of the 
original Court should, in any way, control or 
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limit those of the appellate or revisional 
authority. Emperor v. Bhausingh Dhumalsingh. 

8 Cr. L. J. 267 : 
10 Bom. L. R. 759. 

S. 106 — Appellate Court, powers of — Ab- 
sence of finding as to breach of peace — Appellate 
Court, xohether may demand security. 

In the absence of a finding that any breach of 
peace occurred, an Appellate Court has no power 
under S. 100 (3) to direct the accused to enter 
into a bond for keeping the peace. In re : 
Thirumal Reddy. 25 Cr. L. J. 294 : 

76 I. C. 966 : 30 M. L. T. 348 : 
A. I. R. 1923 Mad. 133. 

S. 106 — Appellate Court, jyowers of. 

An Appellate Court cannot exercise the power 
under S. 100 when accused has not been con- 
victed by a Court such as is referred in the 
seelion. Muthiah Chclli v. Emperor. 

3 Cr. L. J. 461 : 
29 Mad. 190. 

S. 106 — Appellate Court— Powers. 

An Appellate Court may pass an order under 
S. 100, even when the Trial Court had no such 
powers. Jai Singh v. Emperor. 

27 Cr.L. J. 1112 : 
97 I. C. 421 : 1927 Pat. 37. 

S. 106 — Appellate Court — Powers of 

AjypcUatc Court to demand secwily. 

Sub-Divisional Magistrate, while confirming 
the sentence of the lower Court, ordered some 
of the accused to furnish security to kcc]) the 
peace: Held, that the order was illegal. Em- 
perer v. Thoddamatha. 11 Cr. L. J. 640 : 

8 I. C. 392 : 8 M. L. T. 291. 

S. 106 — Appellate Court — Power of 

Appellate Magistrate to 'order security to keep 
the peace. 

A Magistrate hearing an appeal from the 
judgment of a Magistrate, subordinate to him, 
is not empowered to call upon the accused to 
furnish security to keep the peace. Gnana- 
muthu Vdayan v. Emperor. 10 Cr. L. J. 289 : 

3 I. C. 434. 

S. 106 — Appcltatc Court, j)oioer of , to 

require security — Conviction by Magistrate of 
Second or Third Class. 

An Appellate Court cannot exercise the powers 
given by S. lOG (3) where the conviction has 
not been by a Court specified in sub-section (1) 
of the section. Karim Buksh v. Emperor. 

19 Cr. L. J. 220 A ; 
42 I. C. 796 : A. I. R. 1918 Cal. 517. 

S. 106 — Appellate Court — Poiocr to order 

security after disposal of appeal. 

An appellate Court has power to require a 
bond under S. lOG even after di.sposal of the 
appeal and the confirmation of the sentence 
passed by the trial Court. The order need not 
be made at the time of passing the sentence. 
Hussein Gulam Nabi v. Emperor. 

29 Cr. L. J. 502 : 
109 I. C. 230 : 30 Bom. L. R. 373 : 
10 A. I. Cr. R. 211 : A. I. R. 1928 Bom. 134. 
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PiKccr of Appellate Court to demautl securitu. 

An order requiring security ennnoL be passed 
I)y an Appellate Court in an appeal from an 
order of a Second Class Magistrate. Kitram 
Siniih V. Emperor. 23 Cr. L. J. 457 : 

67 I. C. 729. 

-S. 106— Appellate Court — Sentrih/ on 


ncfcss.arily involve 
V. Emperor. 




eouvietion — Appellate Court, jmerr of, to demand 
rceurity. 

.One of the essentials for just ifvini: an .-\pi)ellatc 
C <)iirt in requiring security under S. KUi is that 
llic accused must have been tried and convicted 
by a Court of the Ma"istr;ite not inferior to a 
Majjislratc of the Fir.st Class. Lai Khan v. 
Emperor. 19 Cr- L. J. 336 B. : 

44 I. C. 352 : 5 P. R. 1918 Cr. ; 
A. I. R. 1918 Lah. 370. 

-S. 106 — Appellate Court — Seeurity, 


porcer of Court of Appeal or llreixion to demand. 

Tile fact that a case is tried by a Second or 
Third Class Magistrate, docs not deprive a 
Court of Appeal or Revision of the power to 
demand security under S. 100. Laehtnni Narain 
V. Emperor, 22 Cr. L. J. 276 : 

60 I. C. 676 : 23 O. C. 380. 

-S. 106 — .-ippellate Court — Seeuritij to 


keep peaec — Potcer of Appellate Court, 

'Tile Appellate Court is competent under S. 100 
(.1) upon an appeal against a conviction to pass 
order requiring the apjiellant to furnish 


an 


security to keep the peace. Miran Uakltsh v, 
Emperor. 2 Cr. L. J. 190 : 

6 P. L. R. 148 : 21 P. R. Cr. 1905. 

S. 106 — .■ipplicabilili/. 


A Pnkcari was doing Iiis duty in making a 
partnl accompanied by two tenants of the 
village, when the accused emerged from his 
bouse Allowed by two servants. An altcrc.ation 
issued between him and the Patxeari resulting in 
grievous hurt being caused to the latter: Held, 
that there was notliing in the circumstances to 
.suggest that the grievous hurt ivas caused in a 
manner or under conditions which would either 
necessarily or likely cause a brcai-h of the pc.ace. 
Durga liharathi v. Emperorr 24 Cr. L. J. 491 : 

72 I. C. 955 : A. I. R. 1923 Oudh 37. 

-S. 106 — Applicabi!il;i — Couvielions 


under S. 113 or S. 207, I. P. C, 

An order under .S. 100 ciinnot be passed on a 
conviction under .S. I-f.'l or S. 297, I. P. C. .as 
these offences do not necessarily involve use 
of force. .-Ibdulla v. Emperor. 

22 Cr. L. J. 709 ; 
63 I. C. 869 : 2 Lah. 279 : 
A. I. R. 1921 Lah. 96. 

S. 106 — Applienhilit;/ of. 


It is not suflicienl, in order to justify the jiass. 
ing of an order under .‘i. 100 that the accused 
shoupl have committed the offence of criminal 
intimid.ation, it is necessary that he .should 
have been convicted of that offence. .\n order 
cannot he passed under ,s:. UlO. Cr. I’. on a 
conviction for an offence umfer ] {:j or S, gPT 
of the Penal Code, as tho'C oficnecs do not 


th>' ICC of force. Abdulla 
22 Cr. L. T. 709 ; 
63 I. C. 869 : 2 Lah. 279 : 
A. I. n. 1921 Lah. 96. 

S. 106 — .IppUenh'Jtt’j — Laud disjuitc — 

Order binding d'acn perrons rourieted of rioting — 
Propriety. 

'Vlicre on the comjilatnant lr\'ing to take 
po- session of land in the occupation of the 
accused, (he aecifod uscd more force than wa.s 
necessary to pro'/ent the comiihiinant’.s party 
from doing so : Held, that although the 
accused were rightly convii'lcd of rioting, they 
should not be bound doun under S, 10(i, Cr.P.C., 
to keep the peace. a.s that nould liave the 
effect of preventing the aeeused from re.sisting 
any further atlem|>t by the complainant to take 
possession of the land. Xaliar Khan v. Emperor. 

6 Cr. L. J. 40 : 
11 C. \V. N. 800. 

S. 106 — .■ippUeabilitij — Offence of hurt. 

Where the offenee of voluntarily causing hurt 
includes an assault on the person to whom the 
hurt has been caused, the Court has juri.sdiction 
to pass an order under .S. 100 when convicting 
the accused. Hamasicami Thc.cau v. Emperor. 

24 Cr. L. J. 455 : 
72 I. C. 615 : 44 M. L. J. 485 ; 
17 L. W. 499 : 1923 M. W. N. 314 : 
32 M. L. T. 297 : A. 1. R. 1923 Mad. 618. 

S. IQ6— .•ippUeabilitij— Offenee under 

S. 103, I. P. C. — Demand of seeuritij. 

S. 100 is not applicable to a person not convict- 
ed of any of the offencc.s spccilicd in the section. 
Although intimidation is one of the elements of 
an unlawful assembly, the criminal intimidation 
spccilied in S. 10(5 is the oITencc specifically 
defined by S. 503, the sentence provided by 
S. 500 being more severe than that provided by 
.S. l-t3, and S. lOO cannot be applied to a person 
convicted under S. 143 merely becau.se intimid- 
ation by show of criminal force is in the fourth 
and fifth parts of the definition in S. l-tl, an 
element of the offence punishable under ,S. 143. 
Abdulla Khan v. Emperor, 11 Cr. L. J. 680 : 

8 I. C. 551 : 126 P. L. R. 1910. 

S. 106 — .-ipplicabilili] — Security to keep 

the peace — Offence of simple hurl. 

Where a pcr.son has been convicted under 
S. 323 of the Penal Code, ho may be bound over 
to keep the jjcacc under .S. 10(5, Cr. P. C. Chajju- 
v. Emperor. 22 Cr. L. J. 663 "• 

63 1. C. 460 : 19 A. L. J. 856 ' 
3 U. P. L. R. A. 173 ; 
A. I. R. 1921 All. 32 ; 

I 

■ S. 106 — .■Ipplieability — Seeuritij to l.rrp 

1 thz peace after convietinn on a .••ummarii trial — 

I /niprisonmrnt in default of furnishing .security 
not a part of a substantive sentenre — Son-nppral- 
iible Seutenee. 

There is nothing to prohibit the uiaking of jiu 
onlcr under S. 10(5 after a cenvi<-U(iu for ‘iuijd*- 
hurt on a summary trial, and the iu-pri'enment 
t'l be undergone in def.uilt of furnidung n'curity 
is not a jiart of .subst;inti\f -(nlf-nee. The 
seutenee not being in it-elf njipvalabh’. dtx-', uol 
become .so, because the pt-r.-on convi'trd h.as 
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been ordered to find security to keep the peace. 
Meghu V. EmvcToT. 1 Cr. L. J. 1054 : 

7 O. C. 338. 

S. 106 — Applicability. 

Where a person is made eonstructively liable 
for an offence by calling in the aid of the pro- 
visions of S. 149, Penal Code, it is not proper to 
take aetion against him under S. 100. Satin 
Pandc V. Emperor. 35 Cr. L. J. 1159 : 

150 I. C. 945 : 1934 O. L. R. 658 : 
11 O. W. N. 992 : 7 R. O. 74 : 
A. I. R. 1934 Oudh 279. 

S. 106 — Constniclion — Assault — Penal 

Code {Act XLV of 1S60), Ss. 325, 351, 352— 
Grievous hurt, voluntarily causing, tohelhcr 
assault. 

An offence under S. 325, the Penal Code 
involves the use of criminal force and is, in 
that sense, an assault, but the word “ assault,” 
as used in S. 100, Cr. P. C. refers to the offence 
of assault as defined in S. 351 of the Penal 
Code and made punishable by S. 352. Dubri 
v. Emperor. 24 Cr. L. J. 227 : 

71 1. C. 691 : 8 O. L. J. 318. 

S. 106 — Construction — “ Breach of 

peace", what is. 

The e.vprcssion “ breach of the peace” used 
in the accepted meaning which it bears in 
England, implies some offence against the 
public. Ettbri v. Emperor. 24 Cr. L. T. 227 : 

71 1. C. 691 : 8 O.L. J. 318. 

S. 106 — Construction — ^‘Offences 

involving breach of peace," meaning of 
— Conviction of accused under Penal Code — 
Order under S. 106. 

The expression ” offences involving a breach 
of the peace” means offences in which the com- 
mission of a breach of the peace is a necessary 
ingredient, or offence, the commission of which 
has actually led to a breach of the peace 
(irrespective of the party by which that breach 
is committed). It is impossible to construe the 
word ‘ involve’ as equivalent to the words 
‘ likely to lead to.’ The mere use of abusive 
language in a public place is not of itself a 
breach of the peace, though of course it is 
likely to lead to one. It is not one of the 
offences affecting the public tranquillity men- 
tioned in S. lOG. TJie word ‘ peace’ is used as 
a syrionym for security rather than for tran- 
quillity. AVhere, therefore, an accused person 
is convicted of an offence under S. 294, I. P. C., 
an order under S. lOG cannot be made unless 
there is a finding that active criminal intimida- 
tion or assault, etc., have actually occurred in 
consequence of the obscene abuse. The King 
V. Maungkai Nyo. 41 Cr. L. J. 420 : 

187 I. C. 149 : 1940 Rang. 256 : 
12 R. Rang. 320 ; A. I. R. 1940 Rang. 50. 

■ -S. 106 — Construction — Lathis, whether 

” arms.” 

Lathis are ‘arms’ within the meaning of S. 106, 
Pat Sarjug Lai v. Emperor. 17 Cr. L. T. 313 : 

35 I. C. 489 : A. I. R. 1916 Pat. 390. 

■ — — S. 106 — Construction “ offences in~ 
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volving breach of peace” meaning of — Conviction 
under S. 504, 1. P. C. — Demand of security. 

The expression ” offences involving a breach 
of the peace’ in S. 106, Cr. P. C., means offences 
in which breach of the peace is an ingredient 
and not offences provoking or likely to lead to 
a breach of the peace. An order cannot, there- 
fore, be passed under S. 100 upon a conviction 
under S. 504, Penal Code. Asokc Parsanna 
Dal V. Emperor. 32 Cr. L. J. 359 : 

34 C. W. N. 651 ; 129 I. C. 413 
I. R. 1931 Cal. 189 : 
A. I. R. 1930 Cal. 802. 

S. 106 — Construction — “Offence involv- 
ing a breach of the peace", meaning of — Necessary 
breach of pewe or probable breach of peace. 

Tlie words “offence involving a breach of 
the peace” refer not only to a necessary breach 
of the peace, but also to a probable breach of 
the peace. Emperor v. Mamk Rai. 

12 Cr. L. J. 405 : 
11 I. C. 589 : 8 A. L. J. 925 : 33 All. 771. 

S. 106 — Construction “ Involving breach 

of peace'’, meaning of. 

The words “Involving a breach of the peace” 
in the section, require that a breach of the 
peace should be an ingredient of the offence 
proved, and before the section can be put in 
force, there must be a finding that a breach of 
the peace has occurred. Ladho Ram v. ' 
Emperor. 33 Cr. L. J. 193 : 

135 I. C. 691 : 8 O. W. N. 1286 : 

I. R. 1932 Oudh 51 : A. 1. R. 1932 Oudh 33. 

S. 106— Construction— “Offences in- 
volving breach of peace", meaning of. 

The words “offences involving a breach of 
the peace” include cases of offences in which 
an evident intention to commit a breach of the 
peace is expressly found, Abdul Gafur v. 
Mohammad Mirza. 33 Cr. L, J. 82 ; 

134 I. C. 1187 : 35 C. W. N. 1150 : 
59 Cal. 659 : 1. R. 1932 Cal. 67 : 

A. I. R. 1931 Cal. 645. 

S. 106 — Construction — “Other offences 

involving breach of peace”, interpretation of. 

The words “otlicr offences involving a breach 
of the peace” refer to the actual definition of 
an offence in the substantive law, that is to 
say, the commission or intention to commit a 
breach of the peace must be one of the elements ^ 
which would go to make up the offence. 
Ankulal Shah v. Sadhan Chandra Mondal. 

40 Cr. L. J. 836 : 
183 I. C. 672 : 69 C. L. J. 565 ; 

43 C. W. N. 867 : 1. L. R. 1939 Cal. 261 : 

12 R. C. 177 : 

A. I. R. 1939 Cal. 484. 

— S. 106— Construction — Order requiring 

security appeal — Suspension of order — Period of 
bond, calculation o'. 

Where an accused is ordered to execute a bond 
with sureties for keeping peace for one year 
and an appeal is lodged from such order to- 
gether with an application for stay of the order 
and the Appellate Court suspends the order 
until the decision of the appeal, the time from 
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which the period of one year begins to run is 
{lie dale of the order of the Appellate Court 
possibly after deduction of the time between 
Iheori/jinal order of the Ma"istratc and the 
order of the Appellate Court slaying such order. 
Ahtius Sntlar v. King-Emperor. 

39 Cr. L. J. 831 : 
176 I. C. 948 : O. W. N. 676 : 
11 R. O. 7 : 1938 O. L. R. 355 : 
A. I. R. 1938 Oudh 195. 

S. 106 — Construction — S. 7/'' is restrictive 

>/.S\ JOG. 

S. 118, in the matter of the amount of the 
bond, is really restrictive of S. 100. In other 
words, although the maximum is fixed by ' 
S. 100, the cireumstanccs of the ease may be 1 
such as to make it unnecessary to take as | 
great a bond ns would be permissible under 
S. 100. Aldus Sattar v. King-Emperor. i 

39 Cr. L. J. 831 : I 
176 1. C. 948 : 1938 O. W. N. 676 : 
11 R. O. 7 : 1938 O. L. R. 355 : 
A. I. R. 1938 Oudh 195. 

S. 106 — Construction — Scairit;/ to keep 

pence — Offence under S. 504,l.P.C. — “Offences 
itivolving a breach of the peace,” meaning of. 

A breach of the peace or a probable breach of { 
the peace being an ingredient of the ofTcnec ] 
, made punishable by S. 501 of the Penal Code, 
it is not illegal to direct a person convicted 
under that section to furnish .security to keep 
tlic peace under S. 100 of the Cr. P. C. The 
words “otiior ofTcnccs involving a l)rcach of j 
the peace” in S. 100 arc applicable where there I 
acluallj* has been a breach of the peace, and | 
also where the definition of the ofTcnec in- ; 
volvc.s a breach of the peace. Sped Yacoob v. 
Emperor. 20 Cr. L. J. 543 : 

51 I. C. 783 : 21 Bom. L. R. 270 : 
43 Bom. 554 : A. I. R. 1919 Bom. 150. 

S. 106 — Construction. 

The c.xprc.ssion “other ofrenres involving a 
breach of the i)cacc” in S. 100 embnices all 
offences ejusdem generis with the offences of 
assault and rioting mentioned in the section. 
Itamas-.cami Thc.can v. Emperor. 

24 Cr. L. I- 455 : 
72 I. C. 615 : 44 M. L. J. 485 : 
17 L. W. 499 : 1923 M. W. N. 314 : 
32 M. L. T, 297 ; A. I. R. 1923 Mad. 618, 

S. 106 — Construction. 

The words “assault or other offence involv- 
ing a breach of the peace” in S. 100 , mean 
that an a«s.ault involves a breach of the 
peace. 34 Cr. L. J. 859 : 

144 I. C. 954 (2) ; 1938 A. L. J. 1345 : 
L. R. 14 All. 450 Cr. : 6 R. A. 21 : ! 
55 All. 850 : A. I. R. 1933 All. 609. | 

S. 105— Construction, ^ 

The vord '‘involves’ in S. 100 connotes the • 
inclusion not only of a nece.ssc.ry but also of 
a probable feature, circumstance, antecedent : 
ctindilion or consequence, Sanha v. Kanha>/a- 
lat. 24 Cr. L. J. 71 : 

75 L C. 933 ; A. I. R. 1924 118. ! 
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I S. 106 — Evidence — Couvicti'in for simple 

hurt — Seciirilif. 

An accused convicted of causing hurt under 
, S. Penal Code, c;in be ordered to find 
security under S. lOti. Surauhil v. Knmta. 

35 Cr. L. J. 284 (1) ; 
146 I. C. 918 (I) : 10 O. W. N. 1228 : 

9 Luck. 272 : 6 R. O. 197 : 
A. I. R. 1934 Oudh 425. 

S. 106 — Finding as to breach of peace — 

IJrcach of peace, finding as to, absence of. 

An order under S. lOO of the Cr. P. C. cannot 
be p.a.sscd in the absence of a finding that there 
1 is a likelihood of a breach of the peace. Raja- 
ram v. Govindn. 25 Cr. L. J. 1064 : 

81 1. C. 888 : A. I. R. 1925 Nag. 36. 

S. 106 — I'indingas to breach of peace — 

Conviction for assnlt — Sccurilp to keep peace— 
BrcacJi of peace, apprehension of. 

The accused went about c.anvassing for votes 
at an election and he and his compnnion.s the 
co-accu.scd beat a certain person who refused to 
vote for lifni. Tlicj' were convicted of assault 
I and the Magistrate expressing an opinion to 
I the effect “ that the accused persons appear to 
be very troublesome,” bound them over under 
S. 100. It was urged in revision that the order 
Avas improper inasmuch ns there lA'as no ex- 
press finding that there was an njjprcnhcsion of 
a breach of the peace: Held, that under the 
circumstances, the .Magistrate mu-st have 
thought it necessary to bind the accused over 
and there was no legal flaw in the judgment. 
Jafar Husain v. Emperor. 25 Cr. L. J. 906 : 

81 1. C. 442 : 46 All. 105 : 
A. I. R. 1924 All. 306. 

S. 106 — Finding as to breach of peace — 

Conviction for hurl — A’o finding as to breach of 
peacc—Securiln. . 

An order under S. 100 cannot follow a convic- 
tion under S. :}20, Penal Code, on the ground 
that the parlies were on bad terms. There 
.should he a finding that the assaults involved a 
I breach of the peace or public Iniuquillily. 
.Muhammad Rahim v. Emperor. 

26 Cr. L. J. 1457 : 
89 I. C. 1025 : 23 A, L. J. 1053 : 

A. I. R. 1926 All. 144. 

S. 106 — Finding as to breach of peace — 

Conviction for simple Imrl—Rccuritp. 

If a Magistrate finds that an offence of causing 
simple burl has been committed, it is not nc- 
ccssarv for him to come to a separate finding 
Hunt :\ breach of the peace was involved. 
tVazir-ud-nin v. Emperor. 34 Cr. L. J. 859 : 

144 I. C. 954 (2; : 55 All. 850 : 
1933 A. L. J. 1345 : L. R. 14 All. 450 Cr. : 
6 R. A. 21 : A. I. R. 1933 All. 609. 

S. 105— Finding as to breach of peace— 

Conviction under S. JK,' Ferial Code—So finding 
that there actuallij :cns breach of peace— fieeuTitij. 

The words ‘ involving a breach of the j/taec ’ 
in S, lUG, Cr. P. C. require Ih.st :i brea-h of the 
i>cacc should be an ingredient of the offence 
proved, and before the section <'an be juit in 
force, there must be a finding that a breach of 
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the peace has occurred. Where, therefore, an 
accused is convicted of an offence under S. 447, 
Penal Code, but there is no finding that there 
actually was a breach of peace, the accused can- 
not he hound over under S. lOG, Cr. P. C. Bans 
Gopal V. Emperor. 40 Cr. L. 1. 183 : 

179 I. C. 269 : 1938 O. W. N. 1361 : 
11 R. O. 156 : 1939 O. L. R. 19 : 
14 Luck. 360 : A. I. R. 1939 Oudh 45. 

S. 106 — Finding as fo breach of peace — 

Conviction under S. 452, Penal Code — Security. 

An order under S. lOG, docs not follow a con- 
viction under S. 452, IPenal Code, unless the 
facts of a particular case justify sjicli order. 
Jung Bahadur Misir v. Mahadco Sham. 

40 Cr. L. 1. 721 : 
182 I. C. 850 : 12 R. C. 112 : 
A. I. R. 1939 Cal. 320. 

■ S. 106 — Finding as to breach of peace — 

Order requiring security on conviction — Finding 
as to breach of peace whether necessary — “ Other 
offence involving breach of the peace ”, mean- 
ing of. 

In order to give jurisdiction to a Court to take 
action under S. lOG (1), it is not necessary that 
the Court should record a finding that a breach 
of the peace was actually caused. If the 
offence of which the accused is convicted is one 
which does not of itself necessarily involve a 
breach of the peace, such as criminal trespass, 
mischief or unlawful assemblj', it is proper that 
the Court sliould make it clear in its order 
that a breach of the peace was committed. 
Ramasroami Thezoan v. Emperor. 

24 Cr. L. I. 455 : 
72 1. C. 615 : 44 M. L. J. 485 : 
17 L. W. 499 ; 1923 M. W. N. 314 : 
32 M. L. T. 297 : A. I. R. 1923 Mad. 618. 

S. 106 — Findmgs as to breach of peace — 

Order under, findings, necessary for — Revision. 

Where the findings of the lower Courts do not 
show that the acts for which the accused were 
convicted under S. 14:i, I. P. C., necessarily 
involved a breach of the peace or any evident 
intention of committing the same,' a High 
Court in revision would set aside an order under 
S. lOG. Abdtd AH Choudhury v. Emperor. 

17 Cr. L. I. 241 ; 
34 I. C. 961 : 20 C. W. N. 197 : 
23 C. L. I. 108 : 43 Cal. 671 : 
A. I. R. 1916 Cal. 883. 

; — S. 106 — Findings as to breach of peace — 

Security for keeping the peace on conviction under 
Ss. 143, 379 of I. P. C. — Finding and conviction 
of criminal intimidation necessary to sustain an 
order for keeping the peace, 

A conviction under Ss. 143 or 379 of the Penal 
Code is not itself sufficient to sustain an order 
under S. lOG, although such conviction coupled 
with clear and explicit findings bringing the 
case within the scope of S. lOG may sustain an 
order under that section. There must be find- 
ing of criminal intimidation and also convic- 
tion for the offence of criminal intimidation. 
Kishore Sarkar v. Emperor. 1 Cr. L. J. 447 : 

8 C. W. N. 517 : 
S. 106 — Finding as to breach of peace — 
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Security proceedings — Conviction for simple hurt 
— No finding of breach of peace — Binding over, 
legality of. 

An order under S. 100 can be passed against 
a person on .a conviction for simple hurt only 
when it is found that the offence involved a 
breach of the peace. Alma Ram v. Emperor. 

28 Cr. L. I. 88 : 
99 I. C. 120 : L. R. 8 All. 9 Cr. : 
7 A. I. Cr. R. 127 : 49 All. 131 : 

A. I. R. 1927 All. 157. 

S. 106 — Finding as to breach of peace — 

Security to keep the peace — Intention to commit a 
breach of the peace at the time of committing the 
offence essential. 

Before an accused can be called upon to give 
security under S. lOG, it must be proved that 
there was an intention on his part to commit 
a breach of the peace at the lime of committing 
the offence of which he has been convicted. 
Maulvi Maqbnl Ahmad v. Emperor. 

5 Cr. L. I. 25 : 
9 O. C. 381. 

S. 106 — Finding as to breach of peace. 

To justify an order for security under S. lOG, 
there must be an express finding to the effect 
that the act involves a breach of the peace or 
an evident intention of committing the same, 
or the evidence must be so clear as to satisfy, 
the Court (without an express finding) that 
such was tlie case. Nanba v. Kashoyalal. 

25 Cr. L. J. 71. 
75 I. C. 983 ; A. I. R. 1924 Nag. 118. 

S. 106— Findbig as to breach of' peace. 

When accused are convicted under S. 324, 
Penal Code, and ordered to furnish security, it 
is not necessary that a formal finding should 
have been given as to breach of peace. Hayal 
Khan v. Emperor. 33 Cr. L. ]. 746 (1) : 

139 I. C. 127 (1) : 13 Lah. 336 : 
33 P. L. R. 588 : I. R. 1932 Lah. 564 ; 

A. I. R. 1932 Lah. '435. 

S. 106 — Grounds. 

An order to give security is uncalled for when 
a sentence of imprisonment or transportation 
for so long a term as seven years is passed for 
the offence committed. Kyaio Wa v. Emperor. 

10 Cr. L. J. 69. 
2 1. C. 531 : 5 L. B. R. 34. 

S. 106 — Grounds. 

Conviction under S. 504, Penal Code, is not by 
itself ground for ordering security. Lodha Ram 
v. Emperor. 33 Cr. L. J. 193 : 

135 I. C. 691 : 8 O. W. N. 1286 : 
I. R. 1932 Oudh 51 : A. I. R. 1932 Oudh 33. 

S. 106 — Jurisdiction — Offence of rioting 

and grievous hurl — Security. 

Where the accused w'ere found guilty of rioting 
and of offences punishable under S. 826 read 
with S. 149, Penal Code, but w'ere only convict- 
ed of the latter offence, and not also under 
S. 147: Held, that technically, an order passed 
against them under S. 106 would be illegal. 
Ghasita Singh v. Emperor. 33 Cr. L. I. 576 (1) : 
138 I. C. 289 (2) : I. R. 1932 Lah. 455 (a) : 

A. I. R. 1932 Lah 489. 
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S. 106 — Jitrisiltction — Scrnvd Cla^s Mn- | 

fisiratr, xflio is also Sub-Dh'isionnl OJjircr,rchcthrr 
ran pass order bitn!i»g accused to keep peace for 
over sir irionllis. , 

A Mnjiistratc of llic Scrond who i*; aI<o 

a Sub-Divisional Ma^istnito, can ])a:.s an order 
under S. 100 binding over a per-on Jo keep 
the peace for a period exteedini; six inonibs. 
Ilnja Siiigh v. Emperor. 16 Cr. E. J. 350 ; 

28 I. C. 734 : 13 A. L. J. 268 : 37 All. 230 : 

^ A. I. R- 1915 All. 15. 

S. *106 — Jurisdiction — ftccuritij, order 

In furnish — Jtirisdiclion of District Magistrate — , 
Applientinn for cuhnneement oj sentence. | 

A Dislrict Mnpistrale, while considerin" an | 
application for enhancement of .sentence and 
not trying the ease as a Court of .Api>cal, has 
no jurisdiction to order the accused to furnish 
security under S. 100. Dnobar Tacari v. ! 
Emperor, 19 Cr. L. J. 732 A : i 

46 I. C. 412 ; 16 A. L. J. 536 : 

A. I. R. 1918 All. 216. 1 

S. 106 — Offence invoh'ing breach of 1 

peace, ] 

An accused cannot he hound over under 
S. 100 unless he is convicted of an offence of | 
-which a l)reach of the peace is a necessary i 
ioftredient, and unless it is found that a breach 
of the iteaee has actually occurred. Muthiah 
Chetty v. Emperor. 3 Cr. L. J. 461 : 

I. L. R. 29 Mad. 190. 

S. 106 — Offence not involving breach of 

the peace. 

An order under S. 100 can be passed ngainst | 
a person convieted of an offence which docs j 
not necessarily involve a breach of the peace, 
if there is an express findin" that the offence 
did in fact, involve .a breach of the pence. 
Ilafalulla Pramanik v. Ilajck Sardar. 

32 Cr. L. J. 828 : 
132 I. C. 96 : 34 C. W. N. 938 : 

I. R. 1931 Cal. 528 : A. I. R. 1930 Cal. 646. 

S. 106 — Offence involvin" breach of 

peace — Preach of peace — Penal Code (.-let XLJ' 
of JSGO), Ss. 441, 412— Criminal trespass — 
Sccnrilij. 

A person who coinmils criminal trespass on a 
panatchut under the circumstances set forth in 
.S. -tl, I. P. C., commits house-trespass, and , 
it is an offence involvin': breach of the peace ' 
within the mcaninp of S. 10(1, where the object j 
is to cause hurt to one of the persons in the j 
hotise. Sit lion v. Emperor. 18 Cr. L. J. 81 : ! 
37 I. C. 145 : 9 Bur. L. T. 204 : 8 L. B. R. 463 : ; 

A. I. R. 1917 L. B. 76. ; 

^S. 106 — Offence ini'olvins breach of J 

peart — Convirtion under S. 149. Penal Code 
— Order tinder S. 10‘i. if legal — Ciaivict-on also 
under Ss. !'T and .*21. Prttol Codr—Onler for 
sretirilti under .S', legality tf. 

Where an nerusrd is convicted by virtue of 
S. MO, Penal Code, an order for sreuritj- 
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under S. 100 is bad. Rut vhcrc the accused 
is also convicted under S-. 1S7 and Penal 
Code, both of wliieh sniohe a breach of the 
I)caec, even thoueh, an order under 8. lOt! 
cannot be passed owine to the jieeused’s 
conviction under .S. "2.1 re.ul with Mi), 
Pen;)l Code, yet such an order c.an proj)erIy he 
made o^wnc to Iiis eonsietion under .‘is.'i.jy 
and .'!2:l. Maui Loll v. Emperor. 

39 Cr. L. J. 341 : 
173 I. C. 386 ; 1938 O. W. N. 218 : 
1938 O. L. R. 117 : 10 R. O. 222 : 

A. I. R. 1938 Oudh 95. 

S. 106 — Offenee involving breaeh of 

peetre— Conviction under .S'. Mg. Penal ('ode, .set 
a.sidr and one under S. Mg. J’rnnI Code, main- 
tained — Security order reversed. 

One has to see not wlielher on the facts the 
persons against whom an order under S. 100 
is ])as.sed, did commit a l)re.ieli of the iieaee hut 
whether they were convieted of an ofrenee 
which necessarily involves a brcaeli of the 
peace. If the offence is one in whieli a brcaeli 
of the pc.acc may have been committed but 
which docs not necessarily involve a breaeh 
of the peace, an order imder S. 10(1 cannot be 
passed. l\hcre the .ludec has set aside tlie 
conviction under S. .TJti, 1. P. C.. Icavini: only 
the conviction under .S. licj, I. P. C.. an order 
under .S. ]()(!, Cr. P. C., cannot be jiassed. 
Akhtar Husain v. Emperor. 41 Cr. L. J. 505 : 

187 I. C. 808 : 1940 O. W. N. 423 : 
1940 O. L. R. 248 : 12 R. O. 417 : 

A. I. R. 1940 Oudh 323. 

S. 106 — Offence involving breach of 

peace — Conviction under S. 44S, Penal Code-— 
Legality of order under S. 100. 

An order under S. 10(1 cannot be jiasscd 
when the accused is convicted of an offence 
under S. .MS, I. P. C., even thouKli in the 
commission of an offence, the accused did 
nets involvin;: a breach of the peace. In re : 
Panttanbi Moidecn. 9 Cr. L. J. 88 • 

4 M. L. T. 468 : 19 M. L. J. 66! 

^S. 106— Offence, involving breach of 

peace — Conviction under S. SOI, Indian Penal 
Code — Order under .S’. 100, legality of. 

It is not illcpal to direct a j)erson convieted 
under S. ;10t, I. P. C. to furnish security to 
keep the peace, Syed Yaconb v. Emperor. 

20 Cr. L. J. 543 : 
51 I. C. 783 : 21 Bom. L. R. 270 : 
43 Bom. 554 : A. I. R. 1919 Bom. 150. 

S. 106— Offenee iir. ah ing breaeh of 

peace — Hurt caused in publie place — Securihj. 

As an attack in a public pi. ice invo!\-es a 
breach of the peace, an firder rerpiiriu” " i ur- 

ity under .S. K'O is jic litied a^.ain .t a p'r-on 

convicted under 5. .‘!2C!, I. P. f. r v, 

Shco Pam. 24 Cr. I,. J. 319 : 

72 I. C. 791 ; 9 O. A A. L. R. 191. 

S. 106 — Offenc' inv-'ltinr liTene'i of 

peace — lliftsr trespass rvith intent ta C’aarnit theft 
— Security. 
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House trespass -svitli intent to commit theft 
is not an offence involving a breach of the 
peace, and consequently a person convicted of 
that offence cannot be required to execute a 
bond for keeping the ijeace. Marali v. Emperor. 

8 Cr. L. J. 476 : 
4 L. B, R. 277. 

S. 106 — Offence involving breach of 

peace — Offence of mischief — Security. 

Security under S, 100 cannot legally be taken 
from a person who has been convicted under 
S. 4.'28, Penal Code, as the offence of mischief 
does not in%'olve breach of tlie peace. Ram 
Roop V. King-Emperor. 40 Cr. L. J. 138 : 

178 I. C. 665 : 1938 O. W. N. 1127 : 
1938 O. L. R. 509 : 11 R. C. 121 : 

A. I. R. 1939 Oudh 38. 

S. 105 — Offence involving breach of 

peace — Offence of mischief — Security. 

Offence Tinder S. 420, I. P, C. does not 
involve a breach of the peace and the order 
under S. 100 cannot be sustained. In re : 
Maddukuri Subha Rao. 41 Cr. L. J. 235 : 

185 I. C. 753 : 50 L. W. 51 (1) : 
1939 M. W. N. 1012 : 1939 2 M. L. J. 750 : 
12 R. M. 593 : A. I. R. 1940 Mad. 55. 

S. 105 — Offence involving breach of 

peace — Order under, when can be passed. 

When a person is convicted of an offence, a 
necessary ingredient of which is a breach of 
the peace, an order under S. 100 may lawfully 
be passed by the Blagistrate, Dharam Raj v. 
Emperor. 21 Cr. L. J. 288 : 

55 1. C. 304 : 2 U. P. L. R. All. 61 
18 A. L. J. 300 : 42 All. 345 : 
A. I. R. 1920 All. 164. 

S. 106 — Offence involving breach of 

peace — Penal Code (Act XLV of 1S60), S. 294 — 
Conviction for uttering obscene abuse — Security. 

A conviction under S. 294, Penal Code, for 
uttering obscene abuse in a public place may 
amount to a conviction for an offence involv- 
ing a breach of the peace witliin the meaning 
of S. 100. Emperor v. Mi Kun Ya. 

1 Cr. L.J. 555 ; 
U. B. R. 1904 ; 1st Qr. P. C. 4. 

S. 106 — Offence involving breach of peace 

— Penal Code (Act XLV of 1860), S. 342 — lVT07ig- 
ful confinement, conviction for — Security. 

It cannot be said that a breach of the peace is 
necessarily involved in the commission of the 
offence of wrongful confinement, and, therefore, 
an order under S. 100 cannot be passed where a 
person is convicted of the offence of wrongful 
confinement. Muhammad Afzal v. Emperor. 

24 Cr. L. J. 271 : 
71 1. C. 879. 

S. 106 — Offence involving breach of peace, 

Penal Code Act- (XLV of 1860), S. 452, .conviction 
under — Security for keeping peace. 

On conviction under S. 452, Penal Cade, no 
security can be demanded for keeping the peace 
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as the offence does not involve any breach of 
the peace. Sat^tosh Singh v. Emperor. 

27 Cr. L. J. 571 ; 
941. C. 139 : A. I. R. 1926 Lah. 675. 

S. 106 — Off mice involving breach of peace 

—Penal Code (Act XLV of 1860), S. 452.— 
House trespass with intent to cause hurl — Convic- 
tion — Security. 

Trespassing into a man’s house for the purpose 
of causing him injury is an offence involving a 
breach of the peace within the meaning of S. . 
100, and where a person is convicted of such 
offence, an order under S. 100 may properly be 
passed against him. Dullah v. Emperor. 

26 Cr. L. J. 1462 : 
89 I. C. 1030 : 1 L. C. 278 : 
A. I. R. 1925 Lah- 621, 

S. 106 — Offence involving breach of 

Security for keeping peace— Hurl — Forfeiture 
of bond. 

Wlien an accused has been ordered to execote 
a bond with sureties for keeping peace and the 
bond is so executed and the accused subsequent- 
Ij"^ commits an offence of simple hurt, Ithere is 
a breach of pcfice entailing the forfeiture of the 
bond and the sureties. Abdus Sattar v. King- 
Emperor. 

39 Cr. L. J. 831 : 
176 1. C. 948 : O. W. N. 676 : 11 R. O. 7 : 
1938 O. L. R. 355 : A. I. R. 1938 Oudh 195. 

— S. 106— Offence involving breach of peace 

— Security proceedings — Conviction for causing 
hurl — Security, whether can be ordered. 

A person convicted of offence under S. 323, 
I. P. C., can be ordered to find . security to keep 
the peace under S. lOO, Cr. P. C. Emperor v. 
Ramanuj. 28 Cr. L. J. 144 : 

99 I. C. 352 : 3 O. W. N. 311 Sup. : 

A. I. R. 1927 Oudh 101. 

S. 106 — Offence involving breach of peace 

— Abusive language. 

Using abusive language and being generally 
disorderly at a Railway Station, amounts to a 
breach of the peace. Raja Ram v. Emperor. 

37 Cr. L. J. 358 : 
160 I. C. 1088 : 1936 A. W. R. 195 (1) : 
1936 A. L. J. 82 : 8 R. A. 709 : 
A. I. R. 1936 All. 140. 

S. 106 — “Offence involving a breach of 

the prace,” meaning of. 

The words “offence involving a breach of the 
peace” mean, an offence in which a breach of 
the peace is an ingredient and not merely an 
offence provoking or likely to lead to breach 
of the peace. Abdulla v. Emperor. 

22 Cr. L. J. 709 : 
63 I. C. 869 : 2 Lah. 279 : 
A. I. R. 1921 Lah. 96. 

S. 106 —Order by Appellate Court — Notice. 

It is not an incorrect procedure contrary to 
general principles of justice for the Appellate 
Court to pass an order under S, 106 
without special notice to the parties. Dewan 
Singh V. Emperor. 37 Cr. L. J. 63 : 

159 I. C. 246 : 16 Pat. L. T. 793 : 2 B. R. 66 : 

8 R. P. 262 : A. I. R. 1936 Pat. 36. 
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S. 106 — Period of hond — Allcralion. 

The Court hns no power, after llic order under 
S. 112 is drawn up and eoniinunicatcd to the 
necused, to niter the period tiurini; wliieh the 
accused is to be of pood beliavioiir. Sim v. 
Emperor. 34 Cr. L. J. 9 : 

140 I. C. 170 : 27 S. L. R. 19 : 
1. R. 1932 Sind 182 : A. I. R. 1933 Sind 8. 
S. 106 — Procfditre. 

Allhoufth the law docs not provi.ie tlial the 
■V Court shall record its reasons for forniinp that 
ojiinion, yet it is desind.Ic for llie Court to 
do so. Sazir-tid-Din v. Emperor. 

34 Cr. L. J. 859 : 
144 I. C. 954 (2) : 55 All. 850 : 
1933 A. L. J. 1345 : L. R. 14 All. 450 Cr. : 
6 R. A. 21 : A. I. R. 1933 All. 609. 

S. 106 — Procedure — Convicliori for offence 

iuvoivinfi breach of peace — Pond to beep the 
pence — Solicc to shore cause, rchclhcr required. 

An order under S. 100 after conviction to exe- 
cute a bond to keep the peace must be passed at 
the same time when there is n conviction and 
passing of the sentence. No notice to show 
cause why such an order should not be passed 
is necessary. Pam Adhin v. Emperor. 

25 Cr. L. J. 965 : 
811. C. 613 : 21 A. L. J. 839 : 
A. I. R. 1924 All. 230. 

S. 106 — Procedure. 

Imprisonment in default of furnishing security 
under S. 123— Appeal, docs not lie— Order 
under S. 100 should not be passed with non- 
appcalablc sentence. Emperor v. Spa Tun Lu. 

36 Cr. L. J. 1510 : 
158 I. C. 1115 : 13 Rang. 287 : 
8 R. Rang. 239 ; A. I. R. 1935 Rang. 363. 

S. 106 — Procedure. 

In ofrcncc in itself not coming under S. 100, 
Magistrate is bound to record clear finding in 
report of facts making section applicable. 
Ilaroon v. Sumri. 33 Cr. L. J. 713 : 

139 I. C. 130 : 26 S. L. R. 18 ; 
I. R. 1932 Sind 98 : A. I. R. 1932 Sind 87. 

S. 106 — Procedure — Sccurilij for beeping 

the peace— Appellate Court, porcer to order — Sotice 
to parties and slatanent of grounds, ncccssit;i of— 
Report of Sub-Inspector, rehether can he reliction 
ichere he is not c.ramincd. 

A Court of Appeal may pass an order under 
S. 100 even •where the trial Court liad no such 
powers. An order under S. 100 cannot be passed 
without notice to the parties ; nor can such an 
order be suj.jwrtcd when the Magistrate docs 
not give the reasons for requiring tlie accused 
to execute a bond to keep the peace. A Court 
cannot draw material for a conviction from the 
report of a Sub-Inspector of Police when that 
Sub-Ins}>cctor has not, in fact, been examined in 
Court. Jai Singh v. Emperor. 27 Cr. L. J. 1112 : 

97 I. C. 421 : 1927 Pat 37. 

S. 106 — Procedure — Sr. 1C>'>, 1-3 — Securiitj 

to keep the peace on ej'piration of period cf 
imprirotwtent or transportation— Commencement 
of period of ■eecttritu — Seasritp, icheu to be 
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demanded — Proceedings /•. laid before 

■ .Sessions .liidge — Jurisil-etinn of .Sessions .ludge 
I to order imprisnnmrnl in tU fault cf srcurilij before 
I expiration if .sentciiee. 

The petitioner was convicted of an 

; offence under S. Jiga, I. P. C., and 

.sentenced to .>-cvfn years’ transportation. 

, lie was further ordered to furnish 
•■eciirity for keejung tlic peace for two years 
after his reica.=c. such security to be furnislicd 
within one month from the date of sentence. 

. Tile petitioner failed to furnish security witliin 
lime ami llic proceeding were submitted to the 
] tscssions .lodge, who, without giving the jicti- 
i lioner an ojiport unity of being licard, ordered 
j that after the expiration of liis sentence, the 
! petitioner should suffer imprisonment in default 
' of his furnishing security ; Held, tliat tlie order 
I requiring the security to be furnished •within 
I one month was wrong. The ease fell under 
I sub-section (1) and not tinder sub-section (2) 
of S. 120, Cr. P. C. ; Held, further, that the 
Sc.ssions .Tudge had jurisdiction to pass orders in 
the ease before the expiration of the jictitioncr’s 
scnlcnec. Tlic proceedings in such a ease should 
be submitted forthwith to the Sessions , ludge, 

! who should jia.ss orders ns soon as iiossible after 
he receives tlie Magistrate’s proceedings ; the 
1 law does not require him to wait until the 

• expiration of the sentence before jinssing an 

I order. Kyaro IFn v. Emperor. 10 Cr, L. J. 69 ; 
i 2 I. C. 531 : 5 L. B, R, 34. 

' — S. 106 — Second Class .Magistrate feeling 

i need of sccurit;/ — Procedure. 

. -A Magi.strate of the 2nd class, who is of 
\ opinion that security for keejiing the jieaec 
should be taken from the necused, should not 
convict the accused himself but should forward 
the accused persons, with the file, to the 
District iilagistratc, merely recording his 
' opinion that the accused are guilty, and with 
the recommendation that the accused sliould be 
' convicted and sentenced and that security 
I should be taken under .S. ]()(>. Emperor v. 
Hardit Singh. 10 Cr. L. J. 309 ; 

3 I. C. 577 : 7 P. R. 1909 Cr. 

, S. 106 — Security — Duly of Court. 

1 The Court is not bound to take security from 
a pcr.son coavieted of an offence which involves 
I a breach of the p'-acc. A'azir-iid-I)in v. 
j Emperor. 34 Cr. L. J. 859 : 

144 I. C. 954 (2) : 55 All. 850 : 

1 1933 A. L. J. 1345 : L. R. 14 All. 450 Cr. : 

j 6 R. A. 21 : A. I. R. 1933 All. 609. 

! — S. 105 — Duty of Court to fij date for 

! furnishing security hforc sentence — .Sentence, 
form of. 

, S. 1‘2.‘:, Cr. Ik C., coalcnijilates that the 

• aceuscil shall be •-'■p. irately brought up for 
sentence, if >-eeurity i^ not furnislicd, so tiiat (!„. 
C<iurt siiould, in its jud .'/iient, fix a dat*- fin ihi- 
furni'hing of security, without any <.rd" r for 
alternative impri'-onment urul tie n. if bv tliat 
date aeeu'.cd lias n'-t furni‘-!i<-d i!,. -■•eiiritv, he 
imi'-t appear and reeeive ‘> n! i tif-c-. A' an 
:i(seu'-ed •■•■rit'Ticcd nnib r Ig::. Cr. P, C.. is 

, entitled to be released from « ustcwly, the 
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moment he furnishes security, the Court should 
not pass an absolute sentence of imprisonment 
for a particular period, but should sentence the 
accused for imprisonment for a particular 
period or until such date within that period as 
the required security is furnished. Jn rc : 
Ibraiia lioivthan. 28 Cr. L. J. 1034 ; 

106 I. C. 218 : 1927 M. W. N. 788 : 
26 L. W. 537 ; 53 M. L. J. 762 : 
39 M. L. T. 658 ; 51 Mad. 178 : 
A. I. R. 1927 Mad. 976. 

S. 106 — Security — Judge directing seeur- 

ily to he furnished in appeal — Period of bond — 
Exclusion of bail period. 

In certain cases a Judge has in appeal power 
to extend the period during which security is 
required to be furnished and thereby extend 
the period of imprisonment to be suffered in 
default, but this power should be exercised only 
in exceptioual circumstances. Ordinarily the 
period for which persons are ordered to give 
security, when they are out on bail, should be 
excluded from tlie period for n'liich they are 
finally ordered to give security in appeal. 
Emperor v. Kadii. 37 Cr. L. J. 1003 : 

164 I. C. 576 : 29 S. L. R. 353 : 9 R. S. 49 : 

A. I. R. 1936 Sind 125. 

S. 105 — Security —Liability of surely 

and principal is joint and several — Bond exe- 
cuted by person with sureties for keeping peace 
— Peace not kept — Amount greater than under 
bond, if can be forfeited. 

The liability of a surety under Cr. P. C. cannot 
be differentiated from that of a surety under 
the Civil Law. Where, therefore, persons 
execute bonds for keeping peace together with 
sureties, upon the failure to keep, peace the 
principals can be called upon to pay the amount 
under the bond and any one of the sureties can 
also be called upon to pay the same amount 
but if any one is called upon to pay the whole 
amount under the bond, any other on 
that bond be he principal or surety cannot 
be ordered to pay anything more. Abdus 
Sallar v. King-Emperor. 39 Cr. L. J. 831 : 

176 I. C. 948 ; 1938 O. W. N. 676 : 11 R. O. 7 : 
1938 O. L. R. 355 : A. I. R. 193S Oudh 195. 

— S. 106 — Security — Liability of surety, 

nature of. 

- The fact that the real object of the Crown 

is to have the peace kept and not to obtain 
money, does not necessarily lead to the con- 
clusion that the liabilities of the sureties under 
the Cr. P. C. are different from those of sure- 
ties under the Civil Law. Abdus Sattar v. 
King-Emperor. 36 Cr. L. J. 831 : 

176 I. C. 948 : 1938 O. W. N. 676 : 11 R. O. 7 ; 

1938 O. L. R. 355 : A. I. R. 1938 Oudh 195. 

■ S. 106 — Security — Order, when can be 

passed. 

No order can be passed under S. lOG as 
amended in 1923, where the only section under 
which the accused are convicted is a section of 
the Penal Code which is read with S. 149 of the 
Code. Ckhedi Singh v. Emperor. 

26 Cr. L. J. 426 : 
85 I. C. 42 : 3 Pat. 870 ; 6 P. L. T. 330 : 

A. I. R. 1925 Pat. 117. 
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S. 106 — Security — Revision — Security 

to keep peace — Security proceedings — Preventive 
sections — Order of security on expiration of sub- 
stantive sentence of imprisonment — Order for 
imprisonment in default of furnishing security. 

A jrerson convicted of criminal intimidation 
was sentenced to three months’ rigorous im- 
prisenment, and was further ordered to give 
security to keep the peace for six months under 
S. 100. At the time of the sentence, the 
Magistrate added an order to the effect that if 
the accused failed to give the security demand- 
ed, he was to undergo six months’ simple 
imprisonment. The case was referred to the 
Chief Court by the Sessions Judge as it had 
been held in a previous case that an order 
made in similar circumstances for imprisonment 
in default of furnishing security was premature: 
Held, that it was unnecessary to interfere with 
the order in revision. Emperor v. Tha Hlaing. 

7 Cr. L. J. 742 : 

4 L. B. R. 205. 

S. 105 — Security — Security to keep the 

peace — District Magistrate, power of, to direct 
cancellation of bonds, scope of. 

S. 406 of the Cr. P. C. allows an appeal 
to the Court of District Magistrate against an 
order to find security for good behaviour. In 
respect of an order for security to keep the 
peace, the District lilagistrate’s powers arc 
limited to the cancellation of the bonds unde. ^ 
S. 125, and the words of the section seem to - 
imply that the District Magistrate has no 
power to revise the original order of a Sub- 
ordinate iMagistrate passed under S. IOC or 107 
of that Code. The words of the section con- 
template cancellation of a bond for reasons 
arising subsequently to its execution and not for 
the reason tliat the District Magistrate is of 
opinion that execution ought not to have been 
ordered. Khushal v. Emperor. 

21 Cr. L. J. 591 : 

57 I. C. Ill : A. I. R. 1920 Nag. 138. 

S. 106— Security — Surety for another to 

keep the peace — Liability of surely — Forfeiture 
of bond. 

Prima facie a surety merely agrees to pay the 
creditor failing the debtor, and his liability is, 
as a rule, co-cxtcnsivc with that of the principal. 
But w'here a person has stood surety for 
another bound down to keep the peace, both 
persons arc liable if the condition of the bond 
is broken, for that is not a case of ordinary 
suretyship for the payment of money, but the 
surety is an additional security for the princi- 
pal’s keeping the peace and not merely a surety 
for his jraying for it. Saligram Singh v. 
Emperor. 10 Cr. L. J. 89 : 

36 Cal. 562 : 9 C. L. J. 296 : 

13 C. W. N. 555. 

S. 106 — Security — Surely if liable id pay 

even if payment is made by principal. 

Where a surety bond is executed in accordance 
with the provisions of S. lOG, the surety 
is liable to pay the amount specified in 
the bond on breach of peace by the priricipal 
even if payment has been made by the prin- 
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cipal of the nmonnt tine on his own bond. 
Till' power to require .sureties Iv.is been uiven 
with some object other than tiuit of cnsririnp 
the recovery of the amount of the bond : in 
other words, an additional sectirity for the 
principal’s keeping the peace, not a surety 
for his paying forfeit dcmandnble. Sanlcir 
Khnn v. Emperor. 38 Cr. L. J. 420 : 

167 I. C. 746 : 17 Lali. 523 : 38 P. L. R. 951 : 
A. 1. R. 1937 Lah. 133 ; 9 R. L. 538. 

S. 106 — Scctirily — Siireti/'a liahilHy, 

e.vlnU of. 

A surety, under S. lOO, cannot be made liable 
for an amount larger than the one for which 
the principal has c.vccutcd the bond. Emperor 
V. Ellin. 13 Cr. L. J. 482 : 

15 I. C. 482 : 5 Bur. L. T. 101. 

S. 106 — Unlmcfnl nsncmhly — SccurUy 

In keep flic peace — Penal Code (Act XLV of ]SC0), 
E. I-I3 — Uiilaioful assembly. 

An order under S. lOO upon a conviction 
under S. 143 of the Penal Code is illegal. Eaj 
Narain Jloy v. Bliagabal Chundcr Xatidt. 

7 Cr. L. J. 392 : 
I. L R. 35 ; Cal. 315. 

S. 106 — Forming unlatvftil assembly and 

overawing people — ‘Breach of peace' — Order under 
S. lOG. 

To form an unlawful assembly, and by means 
of that unlawful as.sembly, to overawe and 
intimidate other persons, preventing them from ^ 
doing what they arc legally entitled to do and I 
compelling them to abandon their propertj- 
which they arc entitled to keep, doe.s actually 
amount to a brc.ach of the peace of a most 
serious nature within tlic meaning of S. 100. | 
Lai Mohammad v. Emperor. 32 Cr. L. J. 739 ; j 
131 1. C. 539 : 12 P. L. T, 556 : 
I. R. 1931 Pat. 219 : A. I. R. 1931 Pat. 337 (2), 

S. 107. 

.\ppeal . 

Applicability. 

Rail, 

Both parties dangerous. 

Consent of accused. 

Dispute about land. 

Evidence. 

I'rc.sh enquiry. 

Fresh proceedings. ; 

Grounds. j 

.Joint-trial. i 

.Turisdiction. j 

— I.awful Acts. ' 

Xaturc of proceeding. 

—Procedure. | 

-Reference. 

Revision. 

Scoi>e. 

Seen ri t v. 
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(ii) Cr. V. V.. .S. 1 IT.. 

— S. 107. 

•SVf Lc^;nl Practitioners' , let. I87l*, .S. lit. 


CRL\nNAL PROCEDUFvE CODE ' VCT V OF 
1898) 

. S. 107 — .tppeal. 

A person bound dovii Id keep peace lias no 
remedy by v.ay of .appe;!! to the District 
Magistrate. The proper cDiir.-e for him is to 
bring his ease in revision before the Session.s 
; .Judge. Shea Sir/:ih v. Emp/'rer. 
i 15 Cr. L. J. 721 : 

: 26 I. C. 69 : 1 O. L. J. 541 : 

A. I. R. 1914 Oudh 305. 

S. 107 — .ippeal — Slay of .security. 

i Ajipcllntc Court has jiowcr to .suspend cxccti- 
. tion of order relating to furnishing of security. 

' Kakcaroo Bai v. Emperor. 33 Cr. L. J. 731 (2) : 

139 I. C. 141 : 1932 A. L. J. 624 : 
i L. R. 13 All. 119 Cr. ; 54 All. 861 : 

I. R. 1932 All. 523 : A. I. R. 1932 All. 680. 

S. 107 — .ippeal — I)c novo Irinl. 

In appeal against order to give .security, de 
' novo trial cannot be ordered by .\ppclla1c 

■ Court. It can onlj- alter or reverse under 

.S. 423 (1) (r) and tinder S. 423 (J) (r) pass 

j .anj’ consequential order which is just and pro- 
' per. In re : Karappa Reddy. 

34 Cr.L.J. 947 (1) : 
145 I. C. 306 ; 1933 M. \V. N. 241 : 
6 R. M. 48 ; A. I. R. 1934 Mad. 202 (1). 

■ S. 107 — .'Ippeal. 

, Xo appeal lies agnin-st an order for .security to 
keep tlio peace. The Code makes a careful 
di.stinction between an order direeting security 
I to be given for keeping the jieaec and an order 
. directing security to be given for good bchavi- 
I otir. S. 4I)G gives the right of appeal only in 
eases where there is an order for security for 
good behaviour. Sulcman Adam v. Emperor. 

10 Cr. L. J. 375 : 
j 3 I. C. 774 : 11 Bom. L. R. 740. 

1 S. 107— Appeal. 

! Xo appeal lies in proceedings instituted under 
, S. 107 for keeping peace read with S. 118 of 
] the Code. Shamrao v. Emperor. 

25 Cr.L.J. 67: 

' 74 I. C. 979 : 19 N. L. R. 160 : 

A. I. R. 1924 Nag. 60. 

S. 107 — Appeal. 

Xo appeal whatsoever lies to a District .Magis- 
tratc from an order of a Magistrate, First Class, 

. ordering a certain per.son to keep peace. 

, Banarsi Das v. Partap Singh. 

I 14 Cr. L. J. 63 (a) ; 

; 18 I. C. 351 ; 11 A. L. J- 16 ; 35 All. 103. 

I S, 107 — .-ippeal— Order to heep pence— 

J .-ippeal — Re-lrial. 

I In an appeal under .S. 40fi against an order 
binding over a jicrson to keep the pence, in 
' proceedings under S. 107, the .Apji'-llafc Court is 

■ competent to order a rc-lri:il. Jihacenl Sinrh v. 

Emperor. 27 Cr. L. J. 945 : 

96 I. C. 497 : 24 A. L. J. 566 : 
L. R. 7 A. 121 Cr. : 48 All. 501 ; 

A. I. R. 1926 All. 403. 

S. 107 — .-ippeal — Sertirily f-ir keeping 

peace — .-ippeal — Jurisdietion ef Di^lnet .^fagi'-lrate 
tn take rxeettlive aetion. 

No appeal lies from an firdir utab r S. K'T, but 
■where a per-on bound ilnwn :ij,pli'‘s to the 
District Magistrate to cofjsidcr the ct-s- under 
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S. 125 an I cancel the bond, the latter is within I 
his jurisdiction to take executive action for the 
settlement of the dispute and direct the 
applicant to be discharged from his security, 
that is, cancel the bond. Monmohan Bass v. 
Babu Lull. 24 Cr. L. J. 627 : 

73 I. C. 513 : A. I. R. 1922 Pat. 420. 
107 — Applicability. 

S. 107 applies to persons likely to commit a 
breach of the peace themselves as also to those 
who merely instigate a breach of the peace or 
disturbance of public tranquillity by others. 
Baines v. Emperor. 23 Cr. L. J. 394 : 

67 I. C. 346 : A. I. R. 1922 Nag. 180. 

S. 107 — Applicability — Manager of 

zemindar encouraging illegal acts likely to 
cause breach of peace — Manager bound doion in 
security, legality of. 

Petitioner, as Manager of a zemindar who 
owned a hat, employed peons to realize a toll 
from the users of the hat] the peons, in attempt- 
ing to realize the toll, resorted to acts of 
violence and force and threatened to molest 
the users in order to obtain payment. As these 
acts were found to have been committed with 
the knowledge and consent of the petitioner 
and there was a reasonable apprehension that 
if, persisted in, a breach of the peace would 
occur, he was directed, to furnish security to 
keep the peace : Held, that the order was justi- 
fied. Bepin Bchari Mukherji v. Emperor. 

21 Cr. L. J. 651 : 
57 1. C. 667 : 2 U. P. L. R. Pat. 161 : 

A. I. R. 1920 Pat. 667. 

S. 107 — Applicability — Apprehension of 

breaeh of peace, necessity of. 

An order under S. 107, can only be passed if 
there is evidence that the person sought to be 
bound over is about to commit a breach of 
the peace and not otherwise. Narindra Baha- 
dur Pal V. Emperor. 1 Cr. L. J. 696 : 

1 A. L. J. 418. 

■ S. 107 — Applicability — Security for 

breach of the peace — Bad feeling cxistuig between 
two sections of community. 

Under S. 107 of the Cr. P. C., the condition 
precedent to taking security is that the Rlagis- 
trate should be informed that some person is 
likely to commit a breach of the peace or 
disturb the public tranquillity or to do some 
wrongful act that may probably occasion a 
breach of the peace or disturb the public tran- 
quillity. Where there is nothing definite to go 
upon Avith reference to each accused person 
individually and no proof of use of violence, 
security cannot be taken merely because a bad 
feeling exists betAveen tAvo sections of a popu- 
lation . Sher Khan v. Emperor. 

12 Cr. L. J. 186 : 
9 I. C. 1026 : 126 P. L. R. 1911 ; 

43 P. W. R. 1911 Cr. 

• — S. 107 — Applicability — Breach of peace, 

apprehension of — Action against peaceful citizens, 
legality of. '• 

When a breach of the peace is anticipated, 
action is to be taken against the potential laAV- 
breakers and not against peaceful citizens 
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AA’hom it is expected that the laAV-breakers Avill 
molest. Khazan Chand v. Emperor. 

28 Cr. L. J. 345 : 
100 I. C. 825 : A. I. R. 1927 Lah. 430. 

S. 107 — Applicability — Breach of peace, 

apprehension of. 

Where acts committed by an accused person 
are of such a nature tliat the continuity of 
these acts or the commission of similar acts 
by the accused is apprehended to be tending 
to a breach of the peace. S. 107 is applicable ^ 
notAA’ithstanding that the acts already commit- 
ted by the accused constitute specific offences 
under the Penal Code. Khetrabasi Sahu v. 
Emperor. 19 Cr. L. J. 246 : 

44 I. C. 38 : A. I. R. 1918 Pat. 184. 

S. 107 — Applicability — Dispute over 

band — Order as to removal of band, 2 ^^<^pt-icty of 
— Proper order. 

Where a party alleges that he has a right to 
irrigate his land and that the opposite party 
has constructed a hand prcA'cnting him from 
exercise of his right and that there is an appre- 
hension of breach of peace and prays tliat the 
opposite party be directed to remoA'c the band, 
the proper order to be made is to place both 
sides on security under S. 107, and IcaA'c the 
p.arties to haA'e their rights settled by CiA’il 
Courts. An order directing remoA'al of the band 
is not a proper order. Ahmed Din v. .Tiwan. 

27 Cr. L. J. 801 : 
95 I. C. 465 : A. I. R. 1926 Lah. 550. 

S. 107 — Applicability — Dispute relating 

to property — Binding down only one parly, not 
jjroper. 

Where there arc disputes betAveen tAvo parties 
as to tlicir civil rights in respect of the manage- 
ment and control of certain temples, it is not 
desirable tliat one party should be bound doAA'n 
so as to giA'e an adA'antagc to the other. 
Ghasi Bam a'. Emperor. 20 Cr. L. J. 194 : 

49 I. C. 642 : 1919 Pat. 98 : 
A. I. R. 1919 Pat. 22. 

S. 107 — Applicability — Information that 

p>crson was committing acts involving breach of 
peace in the past — Whether in itself justices order 
under S. 107. 

The object of S. 107 is to guard against appre- 
hended breaches of tlic peace or Avrongful acts 
AA’hich might probably lead to breach of the 
peace. Where a person AA’as committing A'arious 
acts involving breach of peace in the past, an 
order under S. 107 is not justified. In re : 
Maruthapalli Goundcr. 381 Cr. L. J. 699 : 

169 I. C. 97 : 1937 M. W. N. 48 : 
45 L. W. 308 : 9 R. Mad. 685 : 
A. I. R. 1937 Mad. 356. 

S. 107 — Applicability. 

It must be shoAvn that there are definite facts 
from Avhich an inference can be Avarranted that 
the persons charged Avould disturb the public 
tranquillity unless preventive measures are 
adopted, and further, the evidence must shoAv 
that the persons sought to be bound are in- 
dividually and not merely collectWely conneet- 
ed Avith those facts. Ghasi Bam v. Emperor. 

20 Cr. L. J. 194 : 
49 I.C. 642 : 1919 Pat. 98 : A. 1. R. 1919 Pat. 22. 
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S. 107 — Apflirnhilitii — Mca’iitrcmrnt of 

joint Innd Inj one cv-nhnrrr Inndlnrd nfninA the 
rviU of the other landlord. 

Where one oT two co-'-liarer Inndloril-; proeecd- 
eti to make ii nie:i‘;iirotnent oT lands wliieii lie 
e,as not justified Iiy law to do wilhont the eon- 
sent of the other and the other ohjeeii-d to the 
aetion hut did not use any force : Held, that 
the ohjeetin" eo-sharcr ('oidd not he honnii 
down. Ilhntintarnn Ghnse v. Ilnnhrte'.h Lai Mitra. 

2 Cr. L. J. 336 : 

X 9 C. W. N. 618. 

S. 107 — Applicahilitii — Mere apprrhen- ' 

Hon of hrenrh of peace, xnfficient. 

In order to attract the application of S. 107, it 
should not only he sliown tliat there is an 
apprehension of a hreach of the iicaee but it 
must also be shown that fhc iiarliciilar persons, I 
apainst whom proecedinps are drawn up, were j 
likely to commit a breach of peace. The mere | 
fact that certain jicrsons arc interested in a , 
disjiulc doe.s not by itself afford a pround for | 
lakinp proccedinps against (hem. .dinuddhi v. ' 
Kmperof. 24 Cr. L. J. 230 : ' 

71 1. C. 694 ; A. I. R. 1922 Cal. 97. 

S. 107 — Applicahilitii — Object of proceed- ; 

iiig.t under that section — Orders set aside as impro- i 
per. ! 

-■ There being dispute between the zemindars and 
the lenanLs witli regard to possession of certain 
land, the Deputy Alagistrate instituted proceed- 
ings under S. 145, Iictwcen tlic parties and 
attached the land and made a temporary ’ 
selUcmcnt thereof witti a third jiarty. One of ' 
the iiartics to the proceedings Iiaving moved ' 
the High Court, the proccedinps were held to be 
defective and the Deputy Magistrate allowed ' 
them to be dropped liolditig that there w.as no 
further api)rehcnsion of a brcacli of the peace. 
Tile third party, however, remained in posses- 
sion of the land, and there being in the 
meantime a .survey and settlement of rights in 
the village, the Settlement Otlicer recorded them i 
as being persons in jiossc.ssion, and the zemin- ■ 
elnrs ap|)arently acquiesced in the arrangement. 
The tenant, however, attempted to interfere 
and were eventually bound down under .S. 107; ) 
Held, that iiroeccdings under S. 107 taken under 
such circumstances were based on a inisunder- ] 
standing of the rciil position of Itic jiarties and, j 
therefore, could not be maintained, .l/mg/j Lai ; 
•S7np/i v. Ambica Jha. 5 Cr. L. J. 344 : i 

5 C. L. J. 447. ' 

S. 107 — AppUcabilitu — Person not lihcli/ . 

to commit breach himself but inducing others to do 

so. : 

1 

Isecurily for keeping the peace under S. 107 
should not be taken from a per-on, who is not 
likely to commit any breach of peace himself, i 
but is likely to induce another person to tlo so. 
Drtcat Sineh v. Hmperor. 13 Cr. L. J. 126 : 

131. C. 7S2: 11 P. W. R. 1912. 

S. 107 — .Ipplien'iilitii—Perron preparing 

to enforce claim throjipl: armed renant, ichether 
Clin be bound d arn. 

S. 107 is applicable to n man wlio as'crts a 
chain), and keeping himself in tlic baekgnninil. 
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makes prcpar.at ions for (lie enforcement of that 
el:ii!n through a s-er\-;int oho i^ rontinuously 
armed. Hala La! .'Hahi'Oi y. Eo'prrnr. 

ISCr. L.J. 374: 
38 I. C. 75S : 1 P. L. J. .761 : 2 P. L. W. 386 : 

A. 1. R. 1916 Pat. 52. 
S. 107 — .ipp'.ie/ihUiliir-Possession deli- 
vered hu Civil Crnirt— Criminal Court, dnli/ of — 
Pov^-essinn, l.'r.e to be maintained. 

Tfie ])os-ession delivered by the Civil Court 
must be upheld Iiy the Criminal Court and the 
only way to maintain the possession of the 
aiiel ion-purchaser is by proccedinps jindcr 
S. M f or .S. 107 of till' Cr. P. C. SuUan Sintth v. 
Pranas. Sin;tli. 21 Cr. L. J. 575 ; 

57 I. C. 95 : 1 P. L. T. SI: 2 U. P. L. R. Pat. 35: 

1920 Pat. 124 : A. I. R. 1920 Pat. 210. 

S. 107 — ApplirnbUilif — Preparation to 

obstruct festival — Peslival passing nzcai/ nnihoul 
distnrbance—Seearit!/ proceedings, xrhclhcr to be 
continued. 

Tlicrc was evidence that the petitioners were 
m:»king preparations to commit a breach of 
the peace during a particular festival, and 
proceedings were started against them under 
S. 107. The festival passed away without any 
disturhanee. and the petitioners applied to the 
Court to drop the ijroeccdings : Held, Ih.at 
the firoecediiips ought to be qiiaslicd. 

Pat Zulfabnr Peg v. Emperor. 28 Cr. L. J. 719 : 

103 I. C. 607 : 8 P. L. T. 370 : 
A. I. R. 1927 Pat. 231 : 8 A. I. Cr. R. 376. 

S. 107 — Applicobilitii — Itrg. PHI of 

IfilO — I’utni taluk sold — Diirptilnidar resisting the 
Pitrehasri — Wrongful coUeetion of rents — likeli- 
hood of a breach of the peace. 

Where a Pa'ni taluk was sold and cverj-thing 
necessary to put the purchaser in (lossession was 
done, hut the dnr-palnidar continued to he in 
possp.ssion :ind insisted upon collecling rents in 
ojiposition to tlic purchaser : Held, that .sucli 
acts on tlic part of the diir-patnidar were wrong- 
ful, and as tliere was a likelihood of a breach of 
the peace being caused by .such acts, he was 
rightly hound down under .S. 107. liharnt All 
V. IJmapada liancrjec. 2 Cr. L.J. 415 : 

9 C. W. N. 792. 
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the peace and offer violence to the law-abiding 
citizens. Acts in respect of which security is 
required, must not be acts, the repetition of 
which, may be merely apprehended from past 
commission of similar acts, but acts from which 
a reasonable inference can be drawn that the 
accused are likely (not were likely) to commit a 
breach of the peace. The fact that the persons 
hold a respectable position in the community to 
which they belong and wield an enormous in- 
fluence with its memhers, is not enough to 
institute proceedings under S. 109 against those 
persons, for acts done by the members unless it 
is shown that they themselves arc likely to com- 
mit a breach of the peace or disturb the public 
tranquillity or do any wrongful act Avhich may 
probably occasion the breach of peace. H. 
Mohammad Abdul Qai/um v. Emperor. 

40 Cr. L. J. 901 : 

184 I. C. 231 : 

1939 N. L. J. 101 : I. L. R. 1939 Nag. 488 : 

12 R. N. 101 : 

A. I. R. 1939 Nag. 95. 

S. 107 — .dpplicabiliiy. 


S. 107 is a section essentially to be directed 
against individuals who personally arc, to the 
reasonable belief of the Magistrate, likely them- 
selves to act in a wrongful manner which may 
probably occasion a breach of the pence or 
disturb the public tranquillity. Gratil v. 
Emperor, 22 Cr. L. J. 745 : 

64 I. C. 137 : 2 P. L. T. 669 : 

A. I. R. 1921 Pat. 440. 


S. 107 — .dpjdicabiUlu. 

S. 107 was not intended by the Legislature to 
give any redress to the person making an appli- 
cation under that section, for there can be no 
redress without an injury. Tiam Lai v. Banlca- 
ieshar Raxoan Bahadur Pal Singh. 

25 Cr. L. J. 1149 : 
81 I. C. 973 : 

11 O. L. J. 732 : A. I. R. 1925 Oudh 138 : 

1 O. W. N. 359. 

— S. 107 — AppUcability — Security for keep- 

ing peace — TI7i cn to be taken. 

Security for keeping peace should be taken 
where it is probable that breaches of the peace 
will take place in the near future even though 
the occasion on which ill-feeling between the 
parties first came to a head has passed away. 
Ayodhya Prasad v. Emperor. 12 Cr. L. J. 493 : 

12 I. C. 213 : 8 A. L. J. 1080. 


— S. 107 — Applicability— SccTuity to hcc 

public peace — Possession of immovable properti 
dispute as to — Procedure. 

Proceedings under S. 107 are only intendc 
for the security of the public peace and not fc 
the purpose of enabling one of the two contenc 
ing parties to help themselves in rccovcrin 
possession of immovable property after havir 
their adversaries’ hands tied down by an ord( 
under this section. Where the dispute relates I 
the possession of immovable property, t! 
proper course is to institute proceedings und( 
S. 145, and not under S. 107. Jalalv. Emper 

19 Cr. L. J. 446 (a) 
42 I. C. 974 : 144 P. L. R. 1917 
A. I. R. 1918 Lah. 34 
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S. 107 — Applicability — Security to keep 

peace, token to be demanded. 

Before demanding security from a penson under 
S. 107, the Court ought to be satisfied that there 
is some apprehension of a breach of the peace on 
his part. Abdul Rahman v. Emperor. 

22 Cr. L. J. 590 ; 
62 1, C. 830 : 8 O. L. J. 282 : 
A. I. R. 1921 Oudh 26. 

S. 107 — Applicability— Security to keep 

the peace — Pi acticc — Pri nciplc. 

It is a common and proper practice to take 
security from the leaders of opposing factions 
that arc shown to be likely to commit breaches 
of the peace. But before a person is bound over 
to keep tlie peace, it must be shown that he is 
himself likely to commit a breach of the peace 
or do a wrongful act that may probablj”^ occasion 
a breach of the peace or disturb the public tran- 
quillity. lie cannot be bound down merely 
because he is a wealthy or influential member of 
his partv. Jagat Narain v. Emperor. 

11 Cr. L. J. 719 ; 
8 1. C. 818 :7 A. L.J. 1161. 

S. 107 — .‘ippli cabin fy — Sscurify when to 

be demanded — Wrongful act — Breach of peace — 
Proof. 

Accused, owners of a certain piece of land, in- 
tended to open a market upon it near a place 
where tliere already was an old market. The 
iilagistrate, apprehending that that circum- 
stance would very likely cause a breach of the 
peace, made an order against the accused under 
S. 107; 7/rW, that as tlie Magistrate was only 
informed that the accused intended to hold a 
market on their land without being at the same 
time informed that they intended to commit a 
breach of the peace by doing any wrongful act, 
the order of the Magistrate was illegal. Mahu v. 
Emperor. 19 Cr. L. J. 437 : 

44 I. C. 965 ; 16 A. L. J. 279. 

S. 107 — Applicability — Speech likely to 

break the peace — Security, 

An hasty speech likely to bre.ak the peace does 
not justify an order under S. 107 against the 
speaker particularly when all fear of a breach of 
the peace passes away before the order is passed. 
Bcli Ram v. Emperor. 7 Cr. L. J. 232 : 

2 P. W. R. Cr. 90. 

S. 107 — Applicability. 

To justify an order under S. 107, the Magistrate 
should find that the person proceeded against 
is likely to commit a breach of the peace or 
disturb the public tranquillity or to do any 
wrongful act that probably may occasion a 
breach of the peace or disturb the public 
tranquillity. Brijnandan Prosad v. Emperor. 

16 Cr. L. J. 46 : 
26 I. C. 638 : 12 A. L. J. 1246 : 
37 All. 33 : A. I. R. 1914 All. 268. 

S. 107 — Applicability. 

What the law requires to justify an order under 
S. 107, is a finding that there is a likelihood 
of a breach of the peace being committed, the 
public tranquillity being disturbed or any 
wrongful act being done that might occassion a 
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hrcacli of tlie poarc or disfurh tlie public 
Iraiupiillilv. Ulnlhiira Sahii v. Kmpnnr. 

17 Cr. L. J. 484 ; 
36 I. C. 164 ; 14 A. L.J. 769: 
A. I. R. 1917 Ail. 421. 

S. 107 — Apptirnliilit;/. 

Wiicrc in a i)rorcc(iin" under S. 1(»T, it vas 
found lliat nets done t)y caeli of tlie accused 
persons were of .sucli a provocative nature tliat 
itlie only prohaljlc rcstdt was the disiurli- 
•inee of the pul)lic tranrpiiility : Ilrhi, that, the 
o'Meroftlic MaeiKlrale rcf|uirinr: tlie accused 
to furnish security to keep the peace was 
prolicr. Cliuiii Lai v. Kmperor. 

17 Cr. L. J. 301 : 
35 I. C. 173 : 14 A. L. J. 430 : 
A. I. R. 1916 All. 276. 

S. 107 — Applirabilihj — Itival piirtirs. 

Where the difliculty is to say which of the 
parlies to the dispute is the party who is 
creatin'; a distidiancc, the projier jiroccdurc is 
under S. 107, and not under .S. Mt. Ilansraj 
Prasad Sinf<lt v. Abdul Jabbar. \ 

36 P. L. J. 1268 : 
157 I. C. 760 ; 1 B. R. 812 : 

1 P. R. 161 (2) : 16 P. L. T. 624 : 

A. I. R. 1935 Pat. 461. 

Ss. 107, 145— ApplicahilHii— Rights of 

parties — Civil suit pending — Breach of peace ap- 
prehended— Proper course. 

Where a civil suit is itcnding for the deter- 
mination of the rights of the parties in certain 
propcrlv, it is improper to start proceedings 
under S'. M."!, if immediate steps are nccc.ssary to 
avert a serious breach of the peace, proceedings 
under S. 107 are more appropriate. Ali ' 
Muhammad v. Fahirtieldin Munshi . 

22 Cr. L.J. 131. 

59 I. C. 643 : 24 C. W. N. 1839 : ' 
32 C. L. J. 255. 

S. 107— Rm7. ! 

In the case of proceedings tinder S. 107, the , 
accused is entitled as of right to ball. Mating , 
Sn:v Illaing v. Emperor. 34 Cr. L. J. 1195 : ' 
146 I. C. 23 : 6 R. Rang. 70 : , 
A. I. R. 1933 Rang. 165. 

S. 1Q7— Bail. 

No bail should be called for from a person 
against whom jirocecdings under S. 107 are 
contemplated but not actually initiated. The 
most that 04111 be rcipiired of him is to furnish 
recogni 7 .anec ami that only when there is any 
likelihood of his absenting himself from Court. 
Me-.ca I.at Thahur v. Emperor. 5 Cr. L. J. 194 : 

11 C. W. N. 415. 

S. 107— Bail. 

Person against whom jirocccdings under .'I. 107 
are taken, is of right entitled to bail. I’roccdUre 
to be followed stated, (laudama v. Empnor. 

34 Cr. L. J. 950 (2) : 
145 I. C. 344 : 6 R. R.ang. 41 ; 
A. I. R. 1933 R.nng. 164, 

S. 107— Bail- Alight tahr released. 

The provision in S. 1<I7, clause (t), i' not 
subject to or ctintrolhd by S. I'.ui. The batter 
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section does not give an absolute right to hail 
to any person, wl.n is net eliarged with a non- 
bailablc ofrenec and slundd lie Te:id along with 
other provisions of the Cede giving a sjircial 
right of detention to a Court. Xarainsaunmii 
Saichen v. Etuperor. 13 Cr. L. J. 447 : 

15 I. C. 79 : 1912 M. W. N. 169 ; 
11 M. L. T. 253 : 22 M. L. J. 357. 

S. 107— Both parties ilangernus — Se- 

eurili; to hr. p pcaec — Sccuritij from both ncees- 
Sara. 

Where there is reason to suppose that a 
dispute between two parties in a village may 
possibly end in a riot, anil both parties are 
equally dangerous, both the jiarties ought to 
be bound over. Bindraban v. Emperor. 

22 Cr. L. J. 701 : 
63 I. C. 829 : 3 U. P. L. R. A. 185. 

S. 107 — Both parties having old-standing 

feuds — .'seruritp. 

tVhere there arc old standing feuds between 
two partie.s or two branches of a family, which 
in the course of events, have come, to a head 
by a very serious and heavy litigation, it docs 
not necessarily follow that a Magistrate ought 
to assume a possibility of a breach of the pcaec. 
and bind over one parly or the other to kcc|) 
the [leace under .S. 107. Bin Dai/al v. Emperor. 

26 Cr, L.J. 981 . 
87 I. C. 517: 23 A. L.J. 300 : 
A. I. R. 1925 All. 443. 

Ss. 107, 145 — Concurrent proceedings 

under ftco sections. 

Proceedings under Ss. 107 and 14.' may go on 
concurrently between the same parties. ' Nasir- 
ltd Bin Sirhar v. Gofur-ud-Bin Mohamad. 

18 Cr. L. J. 129 : 
37 I. C. 481 : 

21 C. W. N. 160 : A. I. R. 1917 Cal. 226. 

S. 107 — Consent of aecused — Effect. 

A statement by a person, in answer to a notice 
to show cause why security should not be taken 
from liim, that he is not a quarrelsome person 
but is willing to give the security demanded, 
would not justify an oriier requiring him to 
furnish sccuritv. Prabhudas v. Emperor. 

21 Cr. L. J. 656 (a) : 
57 I. C. 672 : A. I. R. 1920 Nag. 145. 

S. 107 — Consent of aerused — .-lecusrd 

Teadtj to give securiti/ — Proerdure. 

When an accused says that he is willing |o 
give security, it is suHieienl proof that it is 
' necessary for ki-eping the jwaiee that he shouh! 

c.vecute a bond, .and it is not neccs..iry that the 
' Magistrate should, in such a case, lake lh'- 
jirosecution evidence and hidd :iu indcpcnd'Tit 
inquirv. .Yovir .-thmad y. Ernj’eror. 

28 Cr. L. J. 609 : 
102 I. C. 897 : L. R. 8 A. 94 Cr. ; 
8 A. I. Cr. R. 18 : 25 A. L. J. 819 : 
50 All. 120 ; A. I. R. 1927 All, 579. 

S. 107— f'c'i'.'/il if creat'd — Effect 

— .lerusrd leittiiii! fr, give fee orilii- -Suftirii nt 
Sround. 

The lU'-rc s(at.:mi-nt of a prf'on that Ic.- is 
willing to give security is not stgii' lent groiiti'l 
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for taking security from him for keeping the 
peace. Karmn v. Enweror, 

23 Cr. L. J. 145 ; 
65 I. C. 639. 

S. 107 — Cmisenl of accused, effect. 

In proceedings under S. 107, the Court is 
perfectly entitled to act upon a solemn consent 
given before it by the accused to be bound 
over. Such a consent amounts to a plea of 
guilty, and tlie Court need not record any 
further evidence. Gharihn v. Emperor. 

25 Cr. L. T- 750 : 
81 1. C. 238 ; 21 A. L. J. 881 : 
46 All. 109 : L. R. 5 All. 21 Cr- : 

A. I. R. 1924 All. 269. 

^S. 107 — Consent of accused. 

It cannot be said that on no account is the 
plea of the accused siiOicicnt to warrant an 
order under S. 107 read with S. 117. Sadint 
Singh V. Emperor. 36 Cr. L. J. 1212 : 

157 I. C. 755 : 8 R. Pesh. 33 : 
A. I. R. 1935 Pesh. 116. 

-S. 107 — Consent of accused, no evidence — 

Parly agreeing to be bound down — Order loUhoul 
jurisdiction. 

No person can be bound down under S, 107 
without any evidence being recorded that he 
is about to commit a breach of tlic peaec, even 
though he may agree to be bound down, li.im 
Chandra Haidar v. Emperor. 8 Cr. L. J. 12S : 

8 C. L. J. 68 : 35 Cal. 674. 

S. 107 — Consent of accused — Security to 

keep peace — Consent of accused — Proof. 

The mere fact that an accused person says 
he is willing to give security to keei) the peace 
is not the kind of proof required by S. 118, as 
condition precedent to the taking of security 
under S. 107, and an order for furnishing 
security under the latter section cannot be 
made merely upon the strength of such state- 
ment. Prem Singh v. Emperor. 

IS Cr. L. J. 847 : 
41 I. C. 671 : 37 P. R. 191 Cr. : 
236 P. W. R. 1917 Cr. : 
A. I. R. 1917 Lah. 304. 

S. 107 — Consent of accused— Security 

to keep peace — consent of accused, effect of. 

The mere consent of the persons to be bound 
down is not suilieient : the fact of a likli- 
hood of a breach of the peace must be 
established by independent testimony of oath. 
Jagdal Tewari v. Emperor. 

21 Cr. L. J. 176: 
54 I. C. 784:2 U. P. L. R. All. 38: 

A. I. R. 1920 All. 20. 

S. 107 — Consent of accused. 

The fact that a person has, in obedience 
to an order, expressed his willingness to 
furnish the security demanded to keep the 
peace, is no bar to his moving the High 
Court to set that order aside. Chander 
Shekhar v. Emperor. 21 Cr. L. J. 59. 

54 I. C. 411 : A. I. R. 1919 All. 1919. 

S. 107 — Discharge of accused on comp- 
lainant's absence — Fresh complaint. 
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If after the cancellation of notice and the 
discharge of the accused, owing to complainant’s 
absence in proceedings under S, 107, a fresh 
complaint is filed, there ‘is no bar to the 
complaint being entertained. Jasua v. 
Emperor. 24 Cr. L. J. 232. 

71 I. C. 696 : 21 A. L.J. 215 : 

A. I. R. 1923 All . 232. 

S. 107 — Dispute about land. 

Although the normal procedure in a dispute^ 
relating to possession of immovable property^ 
is that nnder S. 14:>, in special cases, the 
Court can proceed under S. 107, but it is 
is not proper to proceed against one of the 
partners alone under S. 107 and bind him 
over without determining the question of 
possession. Eagunath Puri v. Prem Narain Puri. 

32 Cr. L. J. 1014 (2) : 

133 I. C. 161 : 12 P. L. T. 535 : 

I. R. 1931 Pat. 321 : 

A. I. R. 1931 Pat. 347. 

S. 107 — Dispute about land — Attempt to 

eject by force person in possession of immov- 
able properly — Security. 

Wliere certain persons wrongfullj' and with- 
out anj' bona fide claimed possession, sought 
to eject another by force from the possession 
of certain land and a breach of tlie peace 
was imminent : Held, that a IMagistrate might 
legally take action against the aggressors 
under S. 107 and it was not necessary, on 
the finding that tlieir claim was not bona fide, 
to take proceedings under S. 145. Emperor 
V. Bam Baran Singh. 3 Cr. L. J. 323 : 

26 A. W. N. 61 : 1. L. R. 1928 All. 406. 

S. 107 — Dispute about land — ^Bona fide 

dispute of possession — Duly of Magistrate to 
proceed under S. 145. 

Whether a person is in pesscssion of the land 
in dispute or not, if he raises a bona fide 
dispute of possession, the only course open 
to a Magistrate is to proceed under S. 145. 
Procedure in order to finally determine and 
declare the possession of one of the parties 
or to attach the land and thus put an end 
to the danger of the breach of the peace. 
He can, of '’course, take steps under Ss. 107 
and 144 to prevent an immediate danger to 
the breach of the peace ; but he is bound to 
start a j^roceeding under S. 145. He has no , 
power to warn a party without taking such 
proceedings. Amir AH v. Dukhan Momin. 

29 Cr. L. J. 613 : 

1091. C. 805 : 10 A. I. Cr. R. 320 : 

A. I. R. 1928 Pat. 574. 

S. 107 Dispute about land — Com- 

pfainant out of posse.ssion — Proceedings justified 
under S. 145 — Opposite party, whether may be 
bound over. 

A dispute about land which would justify 
proceedings under S. 145 does not bar pro- 
ceedings under S. 107. But if the complain- 
ant is out of possession, and there is no 
danger of a breach of the peace unless he 
resumes possession, he should be referred to 
his remedies \inder S. 145 or in the Civil 
I Courts, and the facts that his attempting to 
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rcMimc possession inoy :i brcricli of tlio 

j.c.'irc and Ural liis di'-po'.-r-s'-ion was illrpal 
arc not siinicicnt pn.wnds for I.indinp over 
tlic opposite parly to keep tlic iieaee. Dhitmn 
V. Emperor. 23 Cr. L. J. 567 : 

6S I. C. 407. 

— S. 107 — Dispute ohoui hind. 

Court iniplil take possession of property in 
dispute under S. ll.*. but is not rntitied to 
do so under S. 107. Emperor v. .Irnh'r.cami. 

35 Cr. L. J. 991 : 
X 149 I. C. 429 : 30 N. L. R. 29S : 

6 R. N. 228 : A. I. R. 1934 Nap. 142. 

S. 107 — /Jfspi/.'e nhrii! hind — Ilitpitlc 

nlinitl land juxlifitinp procerdinps under S. Ho — 
Vroeeedinei'i under S. JOT not barred. 

The fuel that there is a dispute al.oiit land, 
which luipht be made the subject of proeced- 
inps under S. 14.7, doe.s not bar proceedings 
under S. 107. JItra Singh v. Mohan Simth. 

10 Cr. L. J. 221 ; 
3 I. C. 64 ; 5 N. L. R. 94. 

S. 107 — Dispute about land — Dispute as 

to possession — Binding over one parti/ alone, 
legalitij of — Procedure, 

Where there is .a dispute as to posse.ssion of 
iininovablc properly between two partic.s, the 
proper cour.se is to in.slilute proceedings 
^undcr S. 145, and to decide the dispute as 
to possession once for all so far a.s the Cri- 
minal Court is concerned, or to proceed 
tinder S. 107 of the Code against both the 
parties and to bind down the party who is 
proved to be not in possession of the land. 
It is not proper to proceed against one of 
the parties alone under S. 107 and bind him 
over without determining the question of pos- 
session. Anianat AH v. Emperor. 

30 Cr. L. J. 492 : 
115 I. C. 545 : 1. R. 1929 Pat. 209 : 
10 P. L. T. 639 ; A. I. R. 1929 Pat. 67. 

S. 107 — Dispute as to possession — Pro- 
ceedings under S, 107, ralidili/ of. 

Proceedings under S. 107 arc justified only 
in a ease of undisputed possession; where 
there is a disimlc about possession over land, 
proceedings under S. 14.7 should be instituted. 
Kali Pershad Gape v. Dhodhai Gopc. 

22 Cr. L. J. 574 (a) : 
62 I. C. 590 ; A. I. R. 1924 Cal. 260. 

S. 107 — Dispute about laud — Dispute as 

to possession of land — Likelihood of breach of the 
peace — Discretion of Magistrate. 

^Yhcrc there is likcliliood of a breach of the 
peace taking jdaec in relation to disputed 
possession of land, it is discretionary with a 
Macistralc to proceed under .S. 107 or .‘^s. 1 tl 
and 143. Sheoraj x. Chatter Boif. 

2 Cr. L. J. 769 : 
10 C. W. N. 288 : 1. L. R. 32 Cal. 966. 

S. 107 — Dispute about laud — Dispute 

eoneerning land— Breach of the peace — .Magis- 
trate, duty of. 

When p.arlics are quarrelling over land, one 
of which claims to be in exclusive jmsscssion 
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and the other to be in joint js - ion of tlie 
land, anil tiiere is every ii'seliiiood of a breach 
of the jvaee t.aking j>!:iee. the proper pro- 
eeilnre for a .Magistrate is to j.roeeed under 
S. 14.3 and not under 8. JOT. Em/ieror v. 
Debend ra Xalh Bo^c. 2 Cr. L. J. 658 : 

1 C. L. J. 632. 

— S. 107 — Dispute about land — Dispute 

regarding property — Ilona tide dispute — Order re- 
guiriny security front one party, if proper — Pro- 
judi'-c to proceedings in another Cour'. 

M'iicre two I'.irties had both applied to the 
Land Registration Court for registration of their 
names as proprietors of an estate, and pend- 
ing these ]>roeeedings, Magistrate instituted 
proceedings under 8. 107 against one of the 
dis])uting jiarties, and it was contended on 
their behalf that tliere being a buna fide dis- 
pule between the parties as to title and pos- 
session, the proeceding under S. 167, Cr. P. C., 
taken against one party alone to llie exclusion 
of the other would prejudice the former in 
the land registration proceedings ; Held, that 
such a consideration was foreign to tiie matter 
under enquiry in the proceeding under .S. 107: 
Held, further, that the question whether the 
one party or tlic other were in iicnecfnl jiosscs- 
sion, would liavc to be decided in the proceed- 
ing, but no objection could, on tliat aeeoiml, 
be talicn to the initiation of proceeding 
under S. 107 against one or llie otlier party, 
if on Ibe facts presented lieforc tlie .Magis. 
trate at the lime of its initiation, it aj)])eared 
that siieli jiarty were out of possession and 
were seeking to oirtain possession hy nnlawTiil 
means wideh were likely to cause a lireaeh 
of tlic pence. Bibcc Kulsum v. Vinatul Mehdi. 

4 Cr. L. J. 456 : 

11 C. W. N. 121. 

S. 107 — Dispute about laitd-.farisdic- 

liou of Magistrate to fidtc aclioii. 

The jurisdiction of a Magistrate to lake action 
nndcr 8. 107 is not misted merely hecanse 
the hreaeii of the peace relates to immovalile 
projicrlv. .Suppa Thcvaii v. Ilaninsreaini .lii/ar. 

16 Cr. L. J. 211 : 

27 I. C. 835 : A. I. R. 1916 Mad. 621. 

— S. 107 — Dispute about land — Magis- 
trate's jurisdir.lion under S, I»7, if ousted by dis- 
pute eoneerning land. 

The fact tliat there is a disjaite eoneerning 
land likely to cause a hreaeli of the pi'aee, 
docs not dejirive a .M.igistrate of jiirisdietion 
under 8. 107. Wliethi r after proec-diog under 
S. 107. it will he jimper for a .Magistral*' to 
art under .8. M.",, must d'-pvnd on the < ir- 
I'unistanees of each e.ls*-. Ertjieror v. .tb'iu-. 

12 Cr. L. J. 596 ; 

12 I. C. 833 : 14 C. L. J. 429 : 

16 C. W. N. 83 : 39 C.nl. ISO. 

-S. 107 — Disptde nbiut land — Pm rdare. 

The eoinplainarit alleged that lie- Ih titi'iimrs 
had thre.'itetied to lue voilenee to him if Im 
.shoiiM go upon the laml of wisieii hi- was in 
jHissessjnn. TIse Magistrate pas-' d an order 
under 8. 107 : Held, that th'- j’lfisdietion of 
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the i\Iagistrate to proceed under S. 107, was 
not ousted by the fact that it appeared in 
the course of the enquiry that the dispute 
was one relating to the possession of land 
and that the apprehended breach of tlie peace 
was in consequence of that dispute, though 
ordinarily wlien there is a dispute with regard 
to the possession of land and there is a likeli- 
liood of the breach of the peace, tlie more 
appropriate proceedure is that provided by 
Chap. XII of the Code. Jafar Maiidol v. 
Jaribitlla Saha. 2 Cr. L. J. 273 : 

9 C. W. N. 551. 

S. 107 — Dispute about land — Procedure. 

The principle that to support an order for 
security, it is incumbent on the Crown to show 
not only that there was a likeliliood of a 
breach of the peace at some past time, but 
that this likelihood continued to the present 
date, has no application to cases where claims 
arc to immovable property and tlicrc is no 
indication tliat the party of the accused are 
likelj' to abandon their claims or to give up 
the intention of using voilcncc in si:pport of 
them. Mahabir Gopc v. Sar}irafhi Singh. 

41 Cr. L. J. 746 : 

189 I. C. 457 : 21 P. L. T. 652 : 

6 B. R. 837 : 13 R. P. 124 : 

A. I. R. 1940 Pat. 252. 

S. 107 — Dispute about land — Procedure. 

Where one party who is clearly in the wrong 
threatens to disturb the rights of another 
who is in actual possession of the land, the 
provisions of S. 143, Cr. P. C., have no appli- 
cation. But the proper course when there is 
a real dispute regarding land is to proceed 
under S. 143. Saddipic v. Mohid. 

32 Cr. L. J. 208 : 

129 I. C. 85 : 1. R. 1931 Pat. 69 : 

A. I. R, 1930 Pat. 556. 

S. 107 — Disptitc about land — Procedure. 

Where there is a real dispute as to posses- 
sion of immovable property, it is necessary 
before proceedings under S. 107 can be properly 
instituted, to ascertain which of the parties to 
this dispute is in possession, and this can be 
more conveniently done by proceedings under 
S. 143. Sadique v. Mohid. 32 Cr. L. J. 208 : 

129 I. C. 85 : 10 Pat. 630 : 

I. R. 1932 Pat. 5 : A. I. R. 1930 Pat. 426. 

S. 107 — Dispute about land — Question to 

be determined — Breach of peace, likelihood of — 
Remedy. 

Where it is probable that parties to a land 
dispute will break the King’s peace before 
the decision of the Civil Court can be given, 
the danger may be guarded against by an 
order under S. 107. In re : Malappa Basappa 
Kurhaballu. 27 Cr. L. I. 734 : 

95 I. C. 62 : 28 Bom. L. R. 488 : 

A. I. R. 1926 Bom. 313. 

Ss. 107, 145 — Dispute about land — 

Dispute concerning jalkar — Procedure. ■ 

Where a dispute likely to cause a breach of 
the peace is a bona fide one relating to a 
fishery right, proceedings under S. 143 and 
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not under S. 107 should be instituted. The 
words in S. 145 are mandatory, while those 
in S. 107 are discretionary. Balnjil Singh v. 
Bhnju Ghose. 6 Cr. L. I. 398 ; 

6 C. L. J. 697 : 12 C. W. N. 487 ; 

35 Cal. 117. 

Ss. 107, l^S— Dispute about land — 

Market — Chaudlirana dues — Profits of market — 
Dispute at about Chaudhrana dues — Breach of 
peace. 

Certain persons who attended a market to 
sell their goods, appointed one A as chaudkri 
of the market. They agreed to remunerate 
him for his services by allowing him to collect 
two pice per liead of cattle brought into the 
market laden with articles for sale. The pay- 
ment to the chujtdhry was purely voluntary, 
and was in no way connected with the ordinary 
rents and profits of the market and was not the 
perquisite of the zamindar. A dispute arose as 
regards the collection of the dues, between A 
and the servants of tlie zamiJidar on whose land 
the market was held: Held, (1) that the 
dispute did not relate to the profits of a market 
within the meaning of S. 145, which was 
inapplicable ; (2) that S. 107 was the appro- 
priate section to take proceedings under. 
Ram Lochan v. Emperor. 15 Cr. L. J. 27 : 

22 1. C. 171 ; 12 A. L. J. 162 : 36 All. 143 ; 

A. I. R. 1914 All. 62. 

S. 107 — Dispute about land—Sccurity 

— Procedure. 

When there is a bona fide dispute as to the right 
to the possession of land between two rival 
parties, giving rise to a likelihood of a breach 
of the peace, it is unfair to bind down only the 
party who happens to be in possession under 
S. 107, to keep the peace. The proper order 
in such a case would be to bind down both the 
parties under S. 107, or to institute a proceed- 
ing under S. 145. Baisnab Das Babaji v. 
Emperor. 7 Cr. L. J. 403 ; 

12 C. W. N. 606. 

S. 107 — Dispute about land — Dispute 

regarding land — Order confirming possession of 
one parly, xoithoul folloioing procedure laid doxon 
in S. 145, legality of revision. 

The police submitted a report to a Magistrate 
recommending action under S. 144 followed by 
proceedings under S. 145 in respect of a plot of 
land against certain parties. The Magistrate 
passed an order directing that the parties 
should appear before him on a certain date, and 
that in the meantime, they should not commit a 
breach of the peace by going to the land in 
dispute. On the parties appearing before him, 
the Magistrate heard the lawyers and passed an 
order tliat one of the parties was in possession 
of the land and that the others were forbidden 
to interfere with the former’s possession and 
that in case of interference with such posses- 
sion, the parties guilty of interference, would 
be proceeded against under S. 107, and that if 
they had any right, they had better go to the 
Civil Court : Held, that the order was, in 
substance though not in form, an order under 
S. 145 and that having been passed without 
observing the formalities indispensable under 
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Hint '('cfion wni passed viHiiinf jtsrFdi-tion 
ami mu'll lie .set aside. Vai Ilnrhntix Xnrnin 
.ViVitjli V. Mohanitnal Sai/rfd. 26 Cr. L. J. ISll : 

90 1. C. 295 : A. I. R. 1926 P.nl. 51. . 

Ss. 107, 145 — lihpxitc n’jr/iit I/im ! — ■ 

I'ToceduTe. 

■Where a disjuitc relatin" tu }( 0 "t‘..~ii>ii of 
immovalile property i.s likely lo e.m- e a lireaeli 
of llic pcaec. a Mapislratc lias a direeti'ia to 
proceed cither under S. I()7 or under S. t4.">. 
Thakur Pnndri/ v. I'ntpnnr. 1.1 Cr. L. J. 526 ; 

" ' 15 I. C. 798 : 9 A. L. J. 5S2. , 

Ss. 107, 145 — Dispute a\>njit land — 

— Procedure. 

In ease of a f/ottn fide dispute as to the jiosses- 
sion of land, tlie proper course to follow is to ; 
jiroeeed under S. l-tr>, anri unless and until the 
Court i.s in a position to say that the party , 
soupht lo he bound down is clearly in the 
wrone. S. 107 should not be resorted to. 
Shnmn Charan v. EmpnoT. 27 Cr. E. J. 1562 : 
90 I. C. 412 : 1925 Pal. 263 : 6 P. L. T. 766 : 

A. I. R. 1925 Pat. 610. 

Ss. 107, 145 — Eispulc about laud — 

Procedure. 

It is inconvenient that proceedings under 
S. 197 and also under S. l it or 14.'> should be 
going on at ttic same time. .-ilnuash Chandra 
'■.iinndal V. Lokcualh Caul. 19 Cr. L.J.367: 

44 I. C. 591 : A. I. R. 1919 Cal. 465. 

Ss. 107, 145 — Dhputr about laud — 

Procedure. 

On being satisfied that the jieeuscd had a 
dispute inter sc between thcni over partition of 
their land, and that there was a likelihood of a 
breaeh of the peace, the Magi.slrate took pro- 
ceedings against them under S. 1()7 and not 
under .*s. l t.j : Held, that it was (piitc open to 
the Magistrate to take proceedings under 
cither of the section,^, the word “ .sh.all” in 
S. 1-ta, being “directory" and not “mandatory”: 
Held, further, that as under the present 
Cr. I’. C., the High Court had no power to 
revise orders under S. 14.1, a fortiori it had no 
power lo direct a .Magistrate to initiate pro- 
cccding.s under that seelion, Juiperator v. 
Lakhauo. 10 Cr. L. J. 231 : 

2 S. L. R. 18. 

— Ss. 107, 145 — Dispute about laud xrhal 

is — Procedure. 

Where one parly is clearly in po'-scssion of 
prtti>crty and :inolher party uauts to take for- 
cible possession of it, there is no disjuitc as 
to possession of the juxijierly leithin the mean- 
ing of S, 143 and the ajiproitrialc «-our.sc is lo 
initiate jinK-ecding^ under S. 1U7. Lachmnu 
Siuph V. Etuperor. 22 Cr. L. J. 86 : 

59 I. C. 374 : I P. L. J. 681, 

S. 107 — D iidd as to richts of parties — 

Scairitij from both jnsrlics. 

In a proceeding under S. 197. if th^re are 
doubts as to the cxistem**- of the ri-sjic-ctive 
rights and obligations of the f)arlies, the 
.'lagblratc should bind down both jinrties .‘O 
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Hint liis ord( r mav U's'. be d. 'rii:;- gi-il to eitlier. 
Din n.Tird V. Emp- ror. 6 Cr. D. J. 230 : 

11 C. W. N. 1002 : I. L. R. 34 : Cal. 935. 
S. 107—E: i'hi:rr. n:"ry,i-e of — Effect. 

\\ here cs'idenee to sho-,- (luit the petitioner 
is likely to cotumif br-achcif the peace docs 
not exi-t c<a tlie record, rm order under S. 107, 
is liable to Im set asidi- on revision. Shrr 
Siurh V. Jlcri .'siu^b. 13 Cr. L. J. 720 : 

16 I. C. 720 ; 34 P. \V. R. 1912 Cr. : 

195 P. L. R. 1912. 

S. 107 — Evideuci —.lecused liaviup uo 

opportuuilp for defer.cr - .'<inirit;/ order illegal. 

On 1.7th .lanuarv li>0(i. an order uas jiassed 
for transfer of the ease from the Court of.\. 
to that of the Dislriet Magistrate. Xotiec was 
Ihcu issued li) the jiarlie- ami the wilnesse.s 
for the comjilainaiit to attend on Sth February 
llion. On 81 h February Ibflfi, the accused 
were not present and an order uas jiasscd to 
, inform them that the rase would he heard on 
I 12th February IhOti at Shiijahad. The wit- 
, nesse.s for the pro.sceutioii were also informed 
of the change of date. 'I’lic District Magistrate. 

I was not at .Shujahad on 121h February llKXi, 
and consequenlly the case wa.s heard on DHh 
I'ehruaiy ItWii. .As the jirocecdings on l!!lh 
February l!»nn were continued till 8 j). m., an 

■ application for summoning defence witnesses 
, was tiled on 1411) February ItiOO, but the Dis- 

f riel Magistrate rejected it, rceorciing thereon 
' that he saw no good reason to delay pro- 
ccedings anil jironounecd his judgment :* Held, 
thi.s was a material irregularity on the jiarl of 
! the District .Magi.strate. ^E IE v. Emperor. 

4 Cr. L. J. 363 : 

I 1 P. W. R. Cr. 16. 

1 S. 107 — Evidence — Couimissiou of breach 

j of peace after iuitinliou of pTocccdiug'i, rvidcu- 
I tiarij value of. 

* In .a criminal case, if the licensed pcr.sons, 

1 seeing procccding.s under S. 107 against them 
I pending, altcinjit to commit a breach of the 

* peace, such evidence would he the hc.st evidenec 

to prove their intention. Emperor v. Javan 
Singh. 31 Cr. L. J. 710 : 

124 I. C. 706 : 1930 A. L. J. 866 : 

A, I. R. 1930 All. 408. 

S. 107 — Evidence — Conduct on previous 

occasions, relreancij of. 

Incidents in conneetinn with jiroee.ssioiis v, hieh 
an acciiscd has led previously are admissible 

* under S. 11 of the I'ividen'-e .\el to slioiv the 

■ jiartioilar line of action vhieh the .-leeusef! 

I would jirobahly take in repaid lo similar jiro- 
' cessions on subsequent oecasi'ins. .Satun.'ra 

yalh Sen (lupla v. Emperor. 29 Cr. E. j 84-1 : 

III I. C. 396 : 32 C. W. N. 477 : 
47 C. E. J, 444 ; A. I. R. 1928 Cal. 438. 

S. 107 — El id’-nre —Erpres^iriti of ojntt- 

ion before Dislriet Magistrate, adni^’i' dit:! of, 
to prove intention. 

Where. a jicrson sought lo he d- -dt v.ith under 
S. 1<I7, made a statement to the Distriet .Mngls. 
trate, who laid a convers:sti"ii v.ith him, tti-it 
he Mould not desist froin holding a prcK' 'siou, 
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which was likely to create a breach of the peace: 
Held, that the statement was admissible in 
evidence to prove the intention of the accused. 
Satindra Nath Seti Gupta v. Emperor. 

29 Cr. L. J. 844 : 
111 I. C. 396 : 32 C. W. N. 477 : 
47 C. L. J. 444 : A.'.I. R. 1928 Cal. 438. 

— S. 107 — Evidenee — Formalities to be 

observed before passing order. 

In proceedings under S. 107, no final action 
sliould be taken and no final order calling upon 
a person to furnish security to keep the peace 
should be passed without formal evidence being 
recorded. In re : Venkatasrvami. 

6 Cr. L. J. 278 : 
17 M. L. J. 407 : 1. L. R. 30 Mad. 330. 

S. 107 — Evidence — Guilt, no plea of — 

Magistrate bound to record evidence. 

AVherc in proceedings under S. 107, there is 
no unqualified plea of guilt, the Magistrate is 
bound to record evidence before passing orders. 
Prabhudas v. Emperor 21 Cr. L. J. 656 (a) : 

57 I. C. 672 : A. I. R. 1920 Nag. 145. 

S. 107 — Evidence — Indefinite informa- 
tion — Magistrate, duty of. 

Where proceedings under S. 107 drawn up 
by a Magistrate against one party to a dispute 
concerning some property recite simply that he 
has received a report from the Police that 
that party is likely to commit a breach of tlie 
peace or do a wrongful act wliich may occasion 
a breach of the peace, inasmuch as it is using 
threats of violence to llie other party, the 
information is too vague and indefinite to 
justify action and tlie proceedings must be 
set aside. Nand Kishorc Nath Sahai Deo v. 
Emperor. 25 Cr. L. J. 369 : 

77 I. C. 417 ; 5 P. L. T. 353 : 
2 Pat. L. R. 159 Cr. ; 
A. I. R. 1922 Pat. 209. 

S. 107 — Evidence — Litigating parties — 

Absence o*' proof of apprehension o'" breach of 
peace. 

S. 107 should not be put in force unless sub- 
stantial grounds for an apprehension of a breach 
of the peace are established by proof of facts 
against each person implicated, and it is not 
enough to show that the parties arc continuallj’’ 
bringing false cases one against the other. 
Radha Kishen v. Emperor. 4 Cr. L. J. 429 : 

1 P. W. R. Cr. 24. 

S. 107 — Evidence — Nature of facts to be 

proved. 

It is not necessary under S. 107 to prove tliat 
any offences have actually been committed : 
it will be enough if facts are proved, from which 
it may be reasonably inferred that the persons 
sought to be bound are likely to disturb the 
public peace. The facts must, however, be of 
definite nature, and must show that the person 
sought to bound are individually and not merely 
collectively connected with them. Pran 
Krishna Sahu v. Emperor. 1 Cr. L. J. 58 : 

8 C. W. N. 180. 

— S. 107 — Evidence — Nature of information 

necessary for issue of process. 
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In order to issue process under S. 107, the infor 
mation must be of a clear and definite kind dir- 
ectly affecting the person against whom process 
is issued, and it should disclose tangible facts 
and details, so that it m.ay afford notice to such 
person of what he is to come prepared to meet. 
Farid v. Piru. 16 Cr. L. J. 235 : 

27 I. C. 907 : 8 S. L. R. 207 : 
A. I. R. 1914 Sind 8. 

S. 107 — Evidence — No over act — Opinion 

of witnesses — Danger of breach — Security. 

In the absence of any overt act mere expression 
of opinion by a few witnesses that there is an 
apprehension of a breach of tlie peace is not 
sulficient to prove that there is really any dan- 
ger of the breach of the peace. Joti Sarup 
V, Emperor. 27 Cr. L. J. 1002 : 

96 I. C. 858 : A. I. R. 1926 Lah. 689. 

S. 107 — Evidence — Obiter. 

A Magistrate, dealing with proceedings under 
S. 107, .should not base his judgment upon facts 
obtained from sources outside record but should 
base it upon evidence relevant to tlie case. 
Mathura Sahu v. Emperor. 17 Cr. L.J. 484: 

36 I. C. 164 : 14 A. L. J. 769 : 
A. I. R. 1917 All. 421. 

S. 107 — Evidence — Order requiring 

security to keep the peace made without enquiry, 
legality of. 

It is illegal to make an order requiring a per- 
son to furnish security without any inquiry as 
to whether he was likely to commit a breach 
of the peace, or was otherwise a proper subject 
for proceedings under S. 107. Chandcr Thekhor 
v. Emperor. 21 Cr. L. J. 59 : 

54 I. C. Ill : A. I. R. 1919 All. 19. 

S. 107 — Evidence — Personal knoxolcdge of 

Magistrate — Breach of public peace — Magistrate 
should base his order on evidence on record and 
not on personal knowledge outside record. 

A Magistrate who possesses outside knowledge 
of matters which arc not evidence in a case 
under S. 107, should keep that knowledge out 
of his judgment and endeavour to base his deci- 
sion entirely upon the relevant evidence in the 
case. Brijnandan Prasad v. Emperor. 

16 Cr. L. J. 46 : 
26 I. C. 638 : 12 A. L. J. 1246 : 
37 All. 33 : A. I. R. 1914 All. 268. 

S. 107 — Evidence — Plea of guility — 

Magistrate, duty of. 

Under S. 107, a Court is entitled to act upon 
a solemn and free consent amounting to a plea 
of guilty given before it by the person sum- 
moned. Emperor v. Kishen Narain. 

30 Cr. L. J. 6 : 
112 I. C. 774 : 26 A. L. J. 312 : 
L. R. 9 A. 39 Cr. : 9 A. I. Cr. R. 291 : 
50 All. 599 : I. R. 1939 All. 73 : 

A. I. R. 1928 All. 270. 

S. 107 — Evidence — Proceedings under 

— Hearsay evidence. 

Proceedings under .S. 107 cannot be based 
upon hearsay evidence. Mohan v. Emperor. 

21 Cr. L. J. 560 : 
56 I. C. 864 : A. I. R. 1920 Nag. 203. 



ALL INDIA CRDIINAL DIGEST (lOO^-lOJo) 




r.tr, 


CRIMINAL PROCEDURE CODE (ACT V OF 
1S9S) 

S. 107 — r.v{/!,'ticr — Hrpnrl’! of xcitn'si'-y 

TcCor.Uri;; ]>n^! rnni’.nr: of nryii'r/l Ak diypo'^i- 
litni !o l i’nlrji/'r — .Irlrii';' ihitipi tini!cr S, I'lT. 

E',-i(i''nrf .Irt (/ of l‘^72K 

Court can admit under S. I.‘T. ICvidcn’''' Act, 
as evidence of the jiast conduct of accused and, 
tlicir disposition lo use violence, s-rnelics or 
rcjiorls made l>y several of the pmseamtion 
rulnesscs on various dates in the ahsence of 
the aecu'<‘d, to corrobor.itc ivlint the tritness.-,, 
liavc Icsiiiied. lhou"h these .-t.’.'cc'ts arc not 
'^.'tdislanl ive evidence of the matters mentioned 
in them. Ma!,n!iir Cope v. Si:nxTa:hi Sittc’i- 

A1 Cr. L. J. 7d6 : 
1S9 I. C. 457 : 21 A. L. J. 652 : 6 C. R- 837 : 
1.3 R. P. 124 : A. I. R. 1940 Pat. 252. 

S. 107 — ICvi/latcc Tcptirai. 

3Vhere a Ma"islrate lines not find any spceifie 
net of insti"alion or provocation apjinst a 
lee.d praetiiioncr, the f.iet of his conduetine 
cases in the csercis'c of his profession for some 
of the connections of the persons related ton 
co-aociised with Idin, is no ground for pultiii" 
him on security under S. 107. ,1/. /?. v. 

Emperor. 4 Cr. L. J. 363 : 

1 P. W. R. Cr. 16. 

S. VM —Evidence required, nature of. 

Where persons hclonein" to the .same party 
, - arc actine in concert with n common object in 
vica-, it may not lie necessary to .spccifv par- 
ticular acts nsainst them, still it is c.sscntial 
that the information upon which tiic process 
is issued, should disclose “taneible facts and 
details." .■iinuddiu v. Emperor. 

24 Cr. L. J. 230 : 
71 I. C. 694 : A. I. R. 1922 Cal. 97. 

S. 107 — Evidence — Srcuritii for breach 

of peace — .■iecuecd aorceino to give sceuritp — 
Jirrach of peace, proof of, absence of— Order, 
legal it;/ of. 

A Mneislratc called tipaa the accused under 
S. 112 of the Cr. P. C., to show cause why they 
.should not furnish security to keep the peace 
under S. 107, on the "round that they were 
members of an unlawful assembly. The accused 
denied these allc"ations but expressed their 
willinftncss to execute bonds to keep the peace. 
Thereupon llic Mapistralc directed them to 
execute bonds for Us. 100 to keep the peace 
for one year : Held, that the order was illcfral, 
inasmuch as the accused did not plead puilty 
and there was no evidence on the record. 
Emperor v. Ilai Sinch. 20 Cr. L. J. 105 : 

48 I. C. 985 : A. I. R. 1918 Nap. 140. 

S. 107 — Evidence — Securitp for breach 

of pc.acc — Vague apprehension. 

.An order under S. 107, Cr. P. C'., should not 
he p.i'sed merely on a vayue aj>[»rchcnsion. 
Giini'-.cnnni Sedan v. Emperor. 

13 Cr, L. J. 143 : 
13 I. C. 831 : 1912 M. \V. N. 47 : 
11 M. L. T. 32 : 22 .M. L. J. 251. 

S. 107 — Evidence —Seeunip for good 

bchttvinur — Proof. 

To brinp a case within the provisions of S. I(t7, 
it is not enouph to show th.at there is a prc.at 
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probability of a br''uh of fUi’ n^.ire ensuin" ; it 
must further be shown the.t the ;> irty is likelv 
to do illcprd nets of violence. Emperor v. 
Chnnhasa-.e;. 1 Cr. L.J. 940 : 

6 Bom. L. R.862. 

S. 10~ —Evidi •I’'- —Seeuriti/ order on 

eonseit!. legalilp of. 

.\n order for takim; security under S. 107, is 
i!h-;:.d air! should not he passed simply on the 
petitioner's own .statement hefore the Mapis- 
tr.rtc tliat Ir- hail no ohjeelion to pivinp 
seenrilv. Emperor v, Shrodan. 

16 Cr. L.J. 784 : 

3 I. C. 384 ; 24 P. R. 1915 Cr. ; 

A. I. R. 1915 Lah. 82. 

' S. 107 — Evidenc" —.^ecnril!/ proceedings 

— .dssaull case, evidence and judgment in, lehclhcr 
! can be considered. 

tVhcrc a Mapistratc is Iryin" security case and 
< an assault ease on the same, day apainsl the 
! same persons, there is no harm if he usc.s his 
i knowledpe of the one to povern his judpmenl 
j in the other, and makes such use appear in his 
' judpmcnt. If the Mapistratc convicts them in 
the assault ease, and thinks that tlicy oupht to 
, be hound over, he oupht to bind them over as 
' part of the decision of the assault ease. The 
result of that would be that when the assmdt 
ease is upset in appeal, the bindinp over would 
. be upset loo. Where, however, the persons 
' .accused are not identical, the proccedinps and 
judpmenl in the ass:iull e;ise cannot be taken 
into eonsidenition in arrivinp at a conclusion 
' with repard to the security proeecdinps. D/n 
Daunt v. Emperor. 26 Cr. L. J. 981 : 

' ■ 871. C. 517: 23 A. L.J. 300 : 

A. I. R. 1925 All. 443. 

S. 107 — Evidence — Scctirilp proceedings 

' — Proof of overt net. 

j In order to hind over jicrsons, it i.s snfrieiciit if 
I there is danger of breach of the peace, it is not 
; necessary to prove that the :ieeuscd were puilty 
I of some overt act. Emperor v. . I ixcan Singh. 

I 31 Cr. L j; 710 : 

j 124 I. C. 706 : 1930 A. L. J. 865 : 

j A. I. R. 1930 All. 408. 

I S. 107 — Evidence — Secnrilu to trerp 

j peace — Order made on aamission of acrusrd - 
. Evidence, xchclher necessary. 

It is iilepal to place a iier-on on scmrily 
i merely on his statin" that he has no ohjeelion 
to furnish it. There mu-t he some evidence 
. indicatinp that thr.rc is an ai'.preberision of the 
, breach of the peace or of 'onv aet likely to 
’ cause a breach of tlie }>e:iee on tie- jeirt of the 
person eoneerned. ./e.'i dfn/i.b v. Empiror. 

2.' Cr. L. J. 710 : 

81 I. C. 19S : A. 1. R. 1925 Lah. 135. 

S. 107 — E.-.ideure— Security t- I cep 

peace — Evidence Ptat a breach of the p'ar'- teas, 
not is, tihely to hr committed. 

The evidence wlii- h goes to •dto-e, lit d i ert.iiri 
jwrsons at the utmost tr-r-' li'.i ly to e.ui‘e ;i 
lireach of tlie peai'cnl a j.""'.'* arma dly reeurriri;' 
festival, dfws uot justify the prcsiimption that 
' they are likely to lio the same thii." :it flu- next 
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recurrence of the festival, and an order to 
furnish security to keep the peace ought not 
to be based on such evidence. In the matter of 
the : Petition of Basdeo. 1 Cr. L. J. 360 : 

I. L. R. 26 All. 190. 

S. 107 — Evidence. 

There must be evidence of specific 
conduct of accused. Mere ipse dixits of 
witnesses is not enough. Nor is the mere fact 
that he was raising shouts causing mental 
excitement to a crowd sufiicient. Snraj Parkash 
V. Emperor. 32 Cr. L. J. 693 ; 

131 I. C. 205 : 1. R. 1931 Lah. 445 : 

A. I. R. 1931 Lah. 184. 

S. 107 — Fresh proceedings — Facts form- 
ing subject of jtrevioiis enquiry resulting in dis- 
charge xohelhcr ground for fresh enquiry under 
S. 107. 

In initiating proceedings under S. 107, a 
Magistrate should not rely upon facts and 
information Avhich formed the subject of a 
previous enquiry and in which the accused were 
discharged. There must be fresh materials 
available on which it can be said that a fresh 
apprehension has arisen of a breach of the peace 
being committed by the accused. In re : 
Nagireddy Kondareddij. 18 Cr. L. J. 878 : 

41 I. C. 990 : 41 Mad. 246 : 

A. I. R. 1918 Mad. 555. 

S. 107 — Grounds — Apprehension of 

breach of peace, necessity of — il/erc enmity between 
hvo parlies, insuffictcnl. 

The mere existence of enmity between two 
persons or factions is no ground for instituting 
proceedings under S. 107, against one or both 
the parties. Xn order to bring a case within 
that section, it must be established that a 
breach of the peace is imminent. Parnian Ram 
V. Emperor. 29 Cr. L. J. 417 : 

108 I. C. 517 : 10 L. L. f. 72 : 29 ?. L. . 434 : 

10 A. 1. Cr. R. 141 : A. 1. R. 1928 Lah. 243. 

S. 107 — Grounds — Boycotting servants of 

zemindar — No sufficient ground. 

Where the tenants were boycotting the 
servants of the zemindar but beyond that they 
were doing nothing from which it might be 
apprehended that they were likely to commit a 
breach of the peace or disturb the public 
tranquillity : Held, that the tenants were not 
liable to be bound down under S. 107. Bchari 
V. Emperor. 14 Cr. L. J. 238 ; 

19 I. C. 334. 

S. 107 — Ground — Breach apprehended 

from opposite party if one parly exercises his 
right. 

No security to keep the peace can be demanded 
from a party, simply because the opposite 
party would commit such breach if the former 
party would exercise his right. In re : Dcsi- 
kachari. 15 Cr. L. I. 661 : 

26 I. C. 989 : A. I. R. 1915 Mad. 81. 

S. 107 — Grounds — Complainant out of 

possession — Breach of peace likely to result from 
complainant's efforts to resume possession — 
Security. 
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The facts that the dispossession of the comp- 
lainant under S. 107 was apparently illegal and 
forcible and that a breach of the peace is likely 
to result from his attempting to resume posses- 
sion are not sufficient grounds for binding over 
the opposite party to keep the peace. Hira 
Singh V. Mohan Singh. 10 Cr. L. J. 221 : 

3 I. C. 64 : 5 N. L. R. 94. 

S. 107 — Grounds — Person inducing 

others to commit breach of peace, liability of. 

A person is liable to be dealt with under, 
S. 107, not only when he himself is likely t6 
commit a breach of the peace, but also where 
for any wrongful act on his part other persons 
may do things which would probably occasion 
a breach of the peace or disturb the public 
tranquillity. Satindra Nath Sen Gupta v. 
Emperor. 29 Cr. L. J. 844 : 

111 I. C. 396 : 32 C. W. N. 477 : 
47 C. L. I- 444 ; A. I. R. 1928 Cal. 438. 

S. 107 — Grounds — Proof of violence in 

past not suffcic.nt. 

What must be proved in order to justify an 
order binding over persons under S. 107, is 
that they arc likely to break the peace in 
future. IMcre proof that they have committed 
certain acts of violence in the past is not 
sufficient. In rc : Kumarappa Chettiar. 

39 Cr. L. J. 416 : 
174 I. C. 248 : 1937 M. W. N. 1072 ; 
47 L. W. 322 : 10 R. M. 684 : 
1938 M. W. N. 212 : A. I. R. 1938 Mad. 213. 

— S. 107 — Grounds — Taking different sides 

in Municipal politics — Security order, pass- 
ing of. 

The mere fact that two parties had taken 
different sides in Municipal politics is not suffi- 
cient for passing an order taking security under 
S. 107. Kura Mai v. Emperor. 

29 Cr. L. J. 714 : 
110 I. C. 458 : 10 A. I. Cr. R. 434 : 

A. I. R. 1928 Lah. 863. 

S. 107 — Grounds. 

The mere fact that certain sahukars were 
threatening to get the zemindars imprisoned as 
they would not pay their debts, is not sufficient 
for an order under S. 107. Ram Kishan v. 
Emperor. 33 Cr. L. J. 915 : 

140 I. C. 91 : 33 P. L. R. 935 : 
I. R. 1932 Lah. 684 : A. I. R. 1933 Lah. 36. 

S. 107 — Grounds. 

The mere fact that there has been a series of 
dis 2 >utes, litigation and strong feeling between 
the parties, that is to say, there is only a 
possibility of a breach of the peace, is no justi- 
fication for an order under S. 107. Mathura 
Sahu v. Emperor. 17 Cr. L. J. 484 : 

36 I. C. 164: 14A. L.J. 769: 
A. I. R. 1917 All. 421. 

S. 107 — Joint trial. 

All persons who have joined in a conspiracy 
to molest and to cause injuries can, if their 
common aims and objects are once established, 
be tried together and be bound over in one case 
under S. 107. Bajirao v. Emperor. 

25 Cr. L. J. 132 : 
76 I. C. 228 : A. I. R. 1924 Nag. 166. 
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S. 107 — Joint trial — Charge 'against 

collective body of persons — Proof against each 
person, necessity of — General hostility, effect of. 


In a charge under S. 107 against a collective 
body of persons, it is insuflleient to suggest that 
they are indulging in feelings of hostility to- 
wards another body of persons. There must be 
definite evidence in the case of each and every 
person that there is a danger of a breach of the 
I peace by him. Shambhu Nath v. Emperor. 

17 Cr. L. J. 400 : 

35 I. C. 832 : 14 A. L. J. 656 : 


38 All. 468 : A. I. R. 1916 All. 100. 

3. 107 — Joint trial — Evidence Act {I of 

1872), S. 30 — Security for being of good behaviour 
— Joint enquiry, when permissible — Slatements 
made by some accused incriminating others, whe- 
ther admissible. 


Persons against whom proceedings are being 
jointly taken under S. 117 in one and the same 
enquiry, cannot be said to be on their joint trial 
for tile same offence witliin the meaning of 
S. 30 of tlie Evidence Act. Sarju v. Emperor. 

20 Cr. L. J. 206 : 

49 I. C. 654 : 17 A. L. J. 147 : 

41 All. 231 : 14 P. L. R. All. 89 : 

A. I. R. 1919 All. 220. 




S. 107 — Joint trial — Liability of serv- 
ants, to be bound dozen for acts done in obedience 
~to their master’s orders. 

Tile servants of a powerful zamindar acting 
together as well as independently of each 
otiier in obedience to tlie orders of their 
master, committed and intended to commit 
certain acts of oppression upon the raiyats ; 
Held, that the common object of the servants 
being to serve their common master’s interest, 
a joint enquiry into their case was lawful : 
Held, further, that the servants cannot escape 
their liability under S. 107, by pleading or 
showing that they acted in obedience to the 
orders of their employer. Srilmnla Nath v. 
Emperor, 2 Cr. L. J. 554 : 

9 C. W. N. 898 : 1 C. L. J. 616. 
~S. 107 — Joint trial of gang, if legal- 


Quanlum of evidence. 

If a gang of persons join together in jointly 
committing acts of violence of criminal in- 
timidation, proceedings under S. 107, against 
the whole gang in the same case are proper, 
and it sulBces in such a case to establish 
that some members of the gang com- 
mitted various acts. It is not necessary 
to prove that on every occasion the whole 
sane were together. Bakaram v. Emperor. 

^ ® 23 Cr.L.J.741 : 

691. C. 629. 

-S. Ityj— Joint trial— Order binding down 

• ml. a Ji M tt-t rt rr el rwi ‘Tt 'tVl — 


— ■ ’ - ’iJa AV/ w ^ 

party without separate finding against in- 
dividuals. 

Where in a proceeding under S. 107, against a 
party consisting of 17 persons, the Magistrate 
bound down all of them without coming to a 
separate finding as regards each of them in- 
dividually : Held, the order is bad in law 
and ought to be set aside. Jn re : Ajodhya 
Prasad Singh v. Emperor. 8 Cr. L. J. 207 : 

12 C. W. N. 992 ; 35 Cal. 929. 
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Ss. 107, 537 — Joint trial — Principle of 

joinder of charges and persons applicable to in- 
quiries for keeping the peace — Misjoinder of 
opposite parties — Irregularity not cured. 

The main principles applicable to a criminal 
trial regarding joinder of charges, and the 
joint trial of accused persons may' well be 
held to be applicable to inquiries under 
S. 107. Where persons belonging to the two 
opposite parties were all tried together under 
the said section, some amongst them having 
also been examined as witnesses in the case : 
Held, that they could not be said to have been 
concerned in the same transaction in any proper 
sense of the term, and that the inquiry was, 
tlierefore, most irregular : Held, further that 
S. 537 did not eure the irregularity. Pran 
Krishna Saha v. Emperor. 1 Cr. L. J. 58 : 

8 C. W. N. 180. 

S. 107 — Joint trial — Proceedings against 

several persons — Duty of Magistrate to consider 
case against each accused separately. 

In a proceeding under S. 107, against several 
persons, the Magistrate should consider the 
case against each of the accused separately. 
Dhanoo v. Emperor. 31 Cr. L. J. 944 ; 

125 r. C. 855 : 34 C. W. N. 144 : 

A. I, R. 1930 Cal. 294. 

— S. 107 — Joint trial. 

S. 117 (4) permits the joint trial under 
S. 107 of several persons who are ranged on the 
same side. Ganga Prasad v. Emperor. 

25Cr. L.J. 200. 
76 I. C. 568 : A. 1. R. 1923 All. 476. 

S. 107 — Joint trial — Several accused — 

Dufy of Magistrate to consider evidence against 
each accused separately. 

In security proceedings, the Magistrate 
should not treat all the accused in a lump 
without discrimination and without an attempt 
to discover which of them is likely to commit 
a breach of tlie peace. Emperor v. Jiwan 
Singh. 31 Cr. L. J. 710. 

124 I. C. 706 : 1930 A. L. J. 866 : 

A. I. R. 1930 All. 408. 

— S. 107 — Joint trial. 

When wrongful overt acts are committed or 
threatened to be committed jointly by a 
number of persons, the act is really com- 
mitted severally and jointly by each of them, 
and all of them would be liable to the penalty 
of S. 107. Lachmi Singh v. Emperor. 

21 Cr. L. J. 86 : 
59 1. C. 374 ; 1 P. L. T. 681. 

S. 107 — Jurisdiction — Accused belonging 

to a different District — Competent Court. 

Where the accused, in proceeding under S. 107 
belong to a different District, the case should 
be tried by the District Magistrate. Parlap 
Singh V. Emperor. 35 P. L. R. 341 : 

7 R. L. 375 : ' 
153 I. C. 27 (1): 

S. 107 — Jurisdiction — Accused’s tem- 
porary pressure — Competent Court. 

Under S. 107 (2) it would be quite sufficient if 
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the accused ivere temporarily present within the 
jurisdiction at the time the proceedings were 
taken. But sub-s. (2) ; of S. 107 is obviously 
intended to provide for cases where the accused 
although living outside the jurisdiction is alleg- 
ed to have come tcmporarly within the juris- 
diction in order to commit offences. In such 
cases, it is the District Magistrate alone who 
has jurisdiction and not the Sub-Divisional 
Magistrate. Hridau Nalh Boy v. Emperor. 

38 Cr. L. J. 1078 : 

171 1. C. 335 : 41 C. W. N. 1091 ; 

10 R. C. 265 : 66 C. L. J. 177 : 

A. I. R. 1937 Cal. 520. 

S. 107 — Jurisdiction — Application to 

start proceedings against several aecused — Institu- 
tion of praecedings against one accused — Transfer 
of case — Magistrate, poiocr of, to start proceedings 
against other accused. 

On the application of a complainant for insti- 
tution of proceedings under S. 107, against 
several accused, the Sub-Divisional OlTiccr call- 
ed for a Police Report, and on its receipt, insti- 
tuted proceedings against one only of the 
accused reported against bj' the Police. He then 
transferred the case for disposal to a Magistrate. 
The latter on the application of the complain- 
ant directed fresh proceedings to be drawn up 
against all the accused mentioned in the Police 
Report : Held, that the«entirc case had been 
transferred to the Magistrate and that he had, 
therefore, jurisdiction to make that order. 
Jai Palhi Mahaton v. Nagina Singh. 

19 Cr. L. J. 96 : 
431. C, 256: 1 P. L. W. 610 : 

1918 Pat. 12 : A. I. R. 1917 Pat. 8. 

S. 107 — Jurisdiction — Breach of peace 

apprehended in sub-division — Accused living in 
Stidder Division — Procedure Irregularity — Overt 
acts — Apprehension of breach of peace. 

In a case under S. 107, the breach of the 
peace apprehended being in a sub-division and 
the accused residing in the Sudder Divi.sion, the 
District Magistrate was moved for the com- 
mencement of the proceedings but he, instead 
of drawing up the proceedings and sending them 
to the Sub-Divisional Magistrate for trial, 
merely said that he “sanctioned the proceedings” 
and sent the ease to the Sub-Divisional 
Magistrate ; Held, that the irregularity in 
expression did not deprive the trying 
Magistrate of jurisdiction in the case and could 
not affect the merits of the trial in any way : 
Held, also, that though there was no actual 
overt acts on the part of the accused during the 
six months preceding the commencement of the 
proceedings, still the proceedings were not bad 
as there was a likelihood that the accused 
might commit a breach of the peace or disturb 
the public tranquillity or do some wrongful act 
which might occasion a breach of the peace. 
Ohiduddin Choudhury v. Emperor. 

19 Cr. L. J. 266 (b) : 

44 I. C. 182 : A. I. R. 1919 Cal. 469. 

Ss. 107, 145 — Jurisdiclion-^Dispute 

about lands. 

Per Suhrawardij, J. — If one party is in 
possession of land and the other is trying to 
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oust him, it -would be a sound discretion to 
pass a prohibiting order against the party 
which is trying to disturb the peaceful possession 
of the other. But even in such a case, it cannot 
be held that the Magistrate has no jurisdiction 
to start proceedings under S. 145. Ahmed AH 
Sheik V. Sdbed Sardar. 30 Cr. L. J. 1027 : 

119 I. C. 37 : 49 C. L. J. 428 : 
33 C. W. N. 858 : 1. R. 1929 Cal. 788 : 

A. I. R. 1929 Cal. 468. 

S. 107 — Jurisdiction — District Magis- 

trate's power to proceed against a person outside 
his territorial jurisdiction. 

A District Magistrate acting in the exercise 
of his power under S. 107, can pass an order 
against an accused person, residing outside ^the 
local limits of his jurisdiction, -vvhen the breach 
of the peace or disturbance is apprehended 
ivithin the local limits of his jurisdiction, 
Shcobaran Dube v. Emperor. 

23 Cr. L. J. 396 : 
67 I. C. 348 : 20 A. L. J. 523 : 
A. I. R. 1922 All. 337. 

S. 107 — Jurisdiction — Initiation of pro- 
ceedings by Magistrate having territorial jurisdic- 
tion — Transfer to Magistrate without territorial 
jurisdiction, legality of. 

Where a Magistrate having jurisdiction under 
the terms of S. 107, has made an order under 
S. 112, the District Magistrate is empowered 
to transfer the case so initiated to another 
Magistrate competent according to his grade ’or 
class to try this class of cases although not 
qualified by the requirements of S. 107, as 
regards territorial jurisdiction. Kalia Goundan 
v. Emperor. 32 Cr. L, J. 27 (b) : 

127 1. C. 652 : 1930 M. W. N. 698 : 
32 Luck. 320 : 1. R. 1930 Mad. 1036 : 

A. I. R. 1930 Mad. 859. 

S. 107 — Jurisdiction — Jurisdiction of 

Magistrate, essential condition of. 

An essential condition of the jurisdiction of a 
Magistrate to act under S. 107, is that he should 
have some tangible evidence that some definite 
Avrongful act is contemplated, which act, if 
committed, is likely to cause a breach of the 
peace. Pir AH v. Emperor. 

21 Cr. L. J. 453 : 
56 I. C. 437 ; A. I. R. 1920 Pat. 550. 

S. 107 — Jurisdiction — Magistrate — 

Bad character — Person resident of place beyond 
jurisdiction — Proceedings, legality of. 

Under S. 107, a Magistrate can deal with 
persons avIio have a general reputation as bad 
characters and who happen to be within his 
jurisdiction, no matter whether they are resid- 
ents of a place within his jurisdiction or not. 
Emperor v. Munna. 17 Cr. L. J. 390 : 

35 I. C. 822 : 14 A, L. J. 1074 : 
A, I. R. 1917 All. 441. 

S. 107 — Jurisdiction — Magistrate warning 

both parlies — Subsequent order to draw up pro- 
ceeddings under S. 107 — Legality of second order. 

A Sub-Inspector of Police made a report to a 
Magistrate that proceedings under S. 107, may 
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be taken against a party. The Inspector 
suggested that both parties may be warned 
and the Magistrate issued warning notice on 
both parties. Subsequently, the Magistrate 
ordered that proceedings should be drawn under 
S. 107 against both the parties ; Held, that the 
Magistrate, by issuing the warning, did not 
become functus officio inasmuch as there is no 
provision in the Code whereby such an order 
could be passed, and the subsequent order 
drawing up proceedings under S. 107 was not 
^Mlegal. Abdul Manna/ v. Muhammad Nurulla 
Cfiaudhury. 31 Cr. L. J. 58 : 

120 I. C. 256 : A. I. R. 1929 Cal. 506. 

S. 107 — Jurisdiction. 

Mere presence of person and not residence, 
within limits of local jurisdiction of Magis- 
trate is sufficient. Iti re : S. R. Varadarajulu 
Naidu. 35 Cr. L. J. 626 (1) : 

148 1. C. 226 (1) ; 39 L. W. 215 : 
66 M. L. J. 420 : 1934 M. W. N. 404 : 
6 R. M. 449 (1), A. I. R. 1934 Mad. 255. 

S, 107 — Jurisdiction. 

One party bound down under S. 107 — If cir- 
cumstances so require Magistrate can act 
under S. 145. Baisnab Charan Manjhi v. Goti 
Nath Munshi. 13 Cr. L. J. 142 : 

13 I. C. 830 : 16 C. W. N. 384. 

• S. 107 — Jurisdiction — Order refusing to 

-ydake action under S. 107 — Sessions Judge, power 
of, to set aside order. 

When a Magistrate passes an order refusing 
to take action under S. 107, a Sessions Judge 
has no jurisdiction to set aside the order 
and to direct ■ the Jlagistrate to draw up 
proceedings under the section. Phani Bhusan 
Roy V. Kunja Behari Biswas. 

25 Cr. L. J. 679 : 
81 1. C. 167 : A. I. R. 1925 Cal. 262. 

S. 107 — Jurisdiction — Order under 

S. 145 after passing order under S. 107 — Jurisdic- 
tion. 

A Magistrate by reason of having passed an 
order under S. 107 does not lose his jurisdic- 
tion to make an order under S. 145 in pro- 
ceedings pending before him though the order 
may be defective on other grounds. Nasirud- 
din Sircar v. Gofuuddin Mohamed. 

18 Cr. L. J. 129 : 
37 I. C. 481 : 21 C. W. N. 160 : 
Y A. I. R. 1917 Cal 226. 

— S. 107 — Jurisdiction — Person not resid- 
ing within District — Jurisdiction of District 
Magistrate and other Magistrates. 

It is not sufficient for the District Magistrate 
of a District to direct a proceeding under S. 107 
to be drawn up by a Deputy Jlagistrate, 
against a person residing in another jurisdic- 
tion ; the proceeding must take place and be 
brought to a conclusion before the District 
Magistrate himself and before no other Magis- 
trate. Nirbikar Chandra v. Emperor. 

9 Cr. L. J. 148 : 
1 1. C. 78 : 13 C. W. N. 580. 

— S. 107— Jurisdiction— Powers of District 

Magistrate and other Magistrates. 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

The object of S. 107 is to restrict the initia- 
tion only of proceedings against persons residing 
out of the jurisdiction of a District Magistrate, 
and not to restrict his power to transfer 
such proceedings, after initiation, to a Subor- 
dinate Magistrate. Surjya Kania Roy Chau- 
dhry v. Emperor. 1 Cr. L. J. 344 : 

1. L. R. 31 Cal. 350. 

S. 107 — Jurisdiction. 

Proceedings shall not be taken under this 
section unless either the person informed 
against or the place where the breach of the 
peace of disturbance is apprehended is within 
the local limits of such Magistrate’s jurisdic- 
tion. Mahangu Lai v. Emperor. 

36 Cr. L. J. 580 : 
154 I. C. 873 (b) : 16 P. L. T. 347 : 
7 R. P. 498 ; A. I. R. 1935 Pat. 131 (1). 

S. 107 — Jurisdiction — Proceedings by 

Subordinate Magistrate under order of District 
Magistrate, propriety of. 

A District Magistrate should not direct a 
Subordinate Magistrate to draw up proceed- 
ings under S. 107. If he considers it neces- 
sary, he should himself draw up such pro- 
ceedings, and may transfer the case to a 
Subordinate Magistrate for hearing. Proceed- 
ings drawn up by a Subordinate Magistrate 
merely because the District Magistrate has 
ordered him to do so are improper and will 
be set aside by the High Court. Hanif Sheikh 
v. Jahani Mandal. 24 Cr. L. J. 367 : 

72 I. C. 367. 

S. 107 — Jurisdiction — Proceedings under 

S. 107 transferred from one district to another — 
Jurisdiction of District Magistrate to cancel 
bonds. 

Proceedings under S. 107 instituted in district 
N, were transferred by the order of the High 
Court to district T, and a First Class Magis- 
trate of the latter district ordered the and 
party to be bound down to keep the peace : 
Held, that as the order for keeping the 
peace was passed by a Magistrate in district 

T. not superior to the Court of the District 

Magirtrate, it was the District Magistrate of 
T, alone who iiad jurisdiction to pass an order 
under S, 125 for the cancellation of the bond 
for keeping the peace. Guru Prasanna Roy v. 
Har Kumar. 20 Cr. L. J. 337 (a) ; 

50 1. C. 817 : 23 C. W. N. 858 : 

A. I. R. 1919 Cal. 81. 

S. 107 — Jurisdiction — Residence of ac- 
cused within jurisdiction, necessity of. 

It is not necessary that that person should 
reside within the jurisdiction of the Magis- 
trate. But a person who resides outside the 
jurisdiction cannot be held to be a person 
within the jurisdiction merely because he is 
present in Court in obedience to a summons 
issued by the Magistrate. Hamid Hasan v. 
Emperor. 33 Cr. L. J. 230 : 

136 I. C. 72 : L. R. 13 All. 12 Cr. & 70 Cr. : 

1932 A. L. J. 211 : 54 All. 341 ; 
I. R. 1932 All. 120 : A. I. R. 1932 All. 162. 
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S. 107 — Jurisdiction — Residence in jur- 
isdiction, necessity of. 

The fact that a person is ivithin the terri- 
torial limits of the jurisdiction of a Magistrate 
when an apprehension of a breach of the 
peace arises, is sufficient to give the Magis- 
trate jurisdiction to bind such person over 
under S. 107 though the person to be bound 
over has his place of residence -outside the 
jurisdiction. Ziaullah Khan v. Emperor. 

22 Cr. L. J. 109 : 
59 I. C. 413. 

S. 107 — Jurisdiction. 

The passing of an order under S. 145, does 
not debar the Magistrate from directing the 
parties to give security under S. 107, on the 
same facts. In re : Muthia Moopan. 

14 Cr. L. J. 559 ; 
21 1. C. 159 : 36 Mad. 315. 

S. 107 — Jurisdiction — Transfer by 

District Magistrate to oilier Magistrate, legality 
of- 

Proceedings initiated by the District Magis- 
trate under the special powers conferred upon 
him by S. 107 (2) need not be continued to 
the end in his Court but may be transferred 
by him to the Court of some Subordinate 
Magistrate otherwise competent to deal with 
tlie matter. Rakhal Mandal v. Emperor. 

19 Cr. L. J. 496 : 
45 I. C. 160 : 27 C. L. J. 314 : 
A. I. R. 1918 Cal. 892. 

Ss. 107, 145 — Jurisdiction — Proceedings 

under S. 107— Power to proceed under S. 145. 

There is nothing either in S. 107 or in S. 145 
which would warrant the conclusions that 
proceedings taken under the former section, 
would preclude a Magistrate from proceeding 
under the latter. Faiyaz AH v. Emperor. 

13 Cr. L. J. 566 : 
151. C. 982 : 9A. L.J. 693. 

S. 107 — Lawful acts — Accused doing 

lawful act — Injury to susceptibility of persons 
of different faith. 

Where a person does a lawful act in a lawful 
manner, he cannot be bound down under S. 107 
even if by doing so he injures the susceptibility 
of persons of a different faith. Nihal Chand v. 
Emperor. 31 Cr. L. J. 75 : 

120 I. C. 427 : A. I. R. 1929 Lah. 138. 

S. 107 — Laxoful acts. 

Acts amounting to an exercise of lawful I'ights 
are not to be treated as wrongful acts. Nisar 
Husain Khan v. Emperor. 35 Cr. L. J. 809 : 
148 I. C. 899 : 11 O. W. N. 501 : 6 R. O. 462 : 

A. I. R. 1934 Oudh 179. 

S. 107 — Lawful acts. 

Any person who wants unlawfully to oppose 
another in the exercise of a lawTul right, ought 
to be bound down to keep the peace, and not 
the person who v/ants to exercise his ordinary 
right. Guruswamy Nadan v. Emperor. 

13 Cr. L. J. 143 : 
13 I. C. 831 : 1912 M. W. N. 47 : 
11 M. L. T. 32 : 22 M. L. J. 251. 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) 

S. 107 — Lawful acts — Applicability of 

against wronged persons — Magistrate, whether can 
take action to prevent lawful acts resulting in 
breach of peace owing to wrongftd acts of others. 

The word “wrongful” in S. 107, must mean 
some act wrongful according to some law. S. 107 
cannot be intended to authorize a Magistrate 
to take action to prevent lawful acts which 
may result in a breach of the peace because 
of the wrongful or unlawful acts of others. 

S. 107 is intended to be applied against the ^ 
wrong-doers and not also against the wronged.- 
“The collection or the acquiescing of collection 
of women” for the purpose of religious instruc- 
tion, discource or songs, the meeting together 
of men and women for a joint Satsang or 
meeting is no offence under the law nor is the 
education of children, and | the Magistrate, 
therefore, cannot take action to prevent such 
lawful act even if it would result in a breach 
of peace owing to the wrongful acts of others. 
Jasoda Lekhraj v. Emperor. 40 Cr. L. J. 703 : 

182 I. C. 698 : 12 R. S. 31 : 1939 Kar. 662 ; 

A. I. R. 1939 Sind 167. 

S. 107 — Lawful acts — Cow-killing in 

privacy — Security. 

Where some members of Muhammadan com- 
munity quietly and secretly killed cows in a 
mosque and in a private house, so that none 
of the Hindus came to know of it until the 
matter was somehow reported to the Police : 
Held, that the Mohammadans who killed the 
cows did not do any such thing as would 
justify the Magistrate to bind them over under 
S. 107, Cr. P. C. The Muhammadans were 
within their rights in killing the cows in the 
manner in which they did. Mohammad Yakub 
V. Emperor. 11 Cr. L. J. 355 : 

6 I. C. 454. 

S. 107 — Lawful acts — Delivery of posses- 
sion by Civil Court — Proceedings under S. 107 or 
S. 145, if can be started — Magistrate, when should 
proceed under cither section. 

A Magistrate in spite of delivery of possession 
by the Civil Court has jurisdiction to start a 
case under 57 145. A Magistrate has discretion 
when there is an apprehension of a breach of 
the peace to choose either S. 145 or S. 107. 
Generally speaking, if the dispute arises 
immediately after the delivery of possession 
by the Civil Court and is between the parties 
to that delivery . of possession, the more f 
appropriate step will be to bind down under 
S. 107 the party who has been dispossessed by ■ 
the Court. But if the delivery of possession 
is an old one or the dispute is between a man 
who has been given possession and a man who 
was not dispossessed by the Court, a proceeding 
under S. 145 will be more suitable. Rajendra 
Narayan Bhanja Deo v. Chintaman Mahapatra. 

40 Cr. L.J. 339 : 

180 I. C. 322 : 19 P. L. T. 632 : 

20 P. L. T. 333 : 5 B. R. 385 : 11 R. P. 493 : 

A. I. R. 1939 Pat. 151. 

S. 107 — Lawful acts — Exercise of laxoful 

rights — Joint owner improvixig properly — 
Likelihood of breach of the peace — Security. 

Where a person is exercising his lawful rights. 
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it is not such person but the persons %vho 
obstruct him in the exercise of iiis lawful rights 
and cause danger to the peace who should be 
put on security. Inasmuch as a joint owner is 
entitled to improve the joint property, no 
security can be demanded from him on the 
ground that his persistence in improving the 
joint property is likely to lead to a breach of 
the peace. Thaker Singh v. Emperor. 

27 Cr. L. J. 1094 : 

97 1. C. 358 : 27 P. L. R. 599 : 8 Lah. 98 : 

A. I. R. 1926 Lah. 695. 


S. 107 — Lawful acts — Exercise of lawful 

rights — Likelihood of breach of peace — Security. 

Where the act which a person intends to 
conimit is lawful, there is no reason for demand- 
ing security from him even though ‘ his act is 
likely to induce his opponents to commit breach 
of the peace. Khazan Charjd v. Emperor. 

27 Cr. L. J. 1063 : 

97 I. C. 39 : 7 Lah. 482 : 27 P. L. R. 810 : 

A. I. R. 1926 Lah. 683. 
S. 107 — Lawful Acts. 


Holding of hat on one’s own land — Another 
previously established hat in close proximity 
held on same day — No wrongful acts — Proceed- 
ings under S. 107 are hot proper. Saligram 
Singh V. Baijnath Singh. 35 Cr. L. J. 1057 : 

ISO I. C. 118 : 14 P. L. T. 740 : 6. R. P. 712 : 

A. I. R. 1934 Pat. 104. 


-S. 107 — Lawful acts — Lawful possession, 


protection of, by armed men, — Security. 


The protection of lawful possession is in 
itself lawful, and might properly be done by a 
body of men able to show that they are pre- 
pared.not only to resist any unlawful violence 
to interfere with the possession but to defend 
themselves if it becomes necessary in the 
process. Where, therefore, tlie lawful possession 
of- the accused had more than once been 
threatened by a show of armed force, 
•and he had collected a body of men armed 
with lathis and posted them on the property to 
resist any violence or interference with his 
possession : Held, that there was no reason for 
binding him over in security. Janki Prasad v. 
Emperor: 21. Cr. L. J. 337. 

55 I. C. 673 : 18 A. L. J. 157 : 

A. I. R. ^920 All. 28. 


S. 107 — Lawful acts — Order to keep 

^ Mokbasadar — Protest by Mokhasadar— Zmmn- 
dar’s interference with ftlokhasadar’s possession, 

A Zamindar acts illegally in sending people 
to a Mokhasa village to oust the Mokhasadar 
from possession and induce the tenants to break 
their engagements with Mokhasadar, and the 
Mokhasadar is entitled to object to this trespass 
and to protest against such improper proceed- 
ings. Such protests, on the part of the Mokhasa- 
dar or his agent will, not justify a Magistrate 
in binding him to keep the peace. Chandar- 
shekhar Dalai v. Emperor. 1 Cr. L. .J. 1076 : 

14 M. L. J. 491 : 7 O. C. 191. 

S. 107 — Lawful acts. 

Person believing to be entitled to . get possess- 
ion of immovable property — Attempt to take 
peaceful possession— Collections from tenant ,i> 


Cr. P. CODE (1898), S. 107 

without creating disturbance — Proceedings 
under S. 107 cannot be taken. A^isar Husain 
Khan v. Emperor. 35 Cr. L. J. 809 : 

148 I. C. 899 : 11 O. W. N; SOI : 6 R. O. 462 : 

A. I. R. 1934 Oudh 179. 
— S. 107 — Lawful acts. . 

Person doing lawful act in lawful manner — 
Injury to susceptibilities of person of different 
faith — Proceedings under S. 107 are not 
warranted. Babu Ram v. Emperor. 

34. Cr. L. J. 478 : 

142 I. C. 796 : 33 P. L. R. 370 : 

I. R. 1933 Lah. 301 : A. I. R. 1932 Lah. 101. 

S. 107 — Lawful acts — Religious acts 

when likely to provoke breach . of the peace — 
Blowing of conch in a place not set apart for the 
purpose with intention to wound feelings of 
neighbours. 

The blowing of a conch in a public place for 
one’s personal amusement, or with any other 
lawful and innocent motive and without any 
intention of thereby annoying or hurting the 
religious feelings of any other person, is not a 
wrongful act. The blowing of a conch in 
connection with ceremonial acts of worship, in 
accordance with established usage in a place 
fixed for the ceremonial or periodical perfor- 
mance of such ceremonies or worship, will not, 
as a rule, be a wrongful act, even though there 
may be persons, within j hearing of the sound, 
who find their religious feelings hurt in conse- 
quence, But if certain Hindus commence to 
perform, ceremonies involving the blowing of a 
conch in a place in no way set apart for the 
purpose and where no such ceremonies had 
hitherto been performed with the deliberate 
intention of triumphing over, insulting and 
wounding the religious feelings of their 
Muhammadan neighbours, their act is a wrong- 
ful act, which is likely to provoke a breach of 
the peace and disturb the public tranquillity. 
Emperor v. Murli Singh. 13 Cr .L. J. 170. 

13 I. C. 922 : 33 AU. 775. 

S. 107 — Lawful acts — Rioting — Proceed- 
ings indicating one party invariably lawful and 
other parly wrongful — Both parties, not to bound 
over. 

Where a dispute between two parties as to 
succession to a big estate resulted in rioting, 
but the judicial proceedings showed that all the 
acts of the one party were lawful and provoked 
by the unlawful acts of the other party : Held, 
that there was no justification for taking 
security proceedings against both the parties. 
In re : Rangswami Moopanar. 

30 Cr. L. J. 931 ; 

118 I. C. 504 : 1. R. 1920 Mad. 824 : 

A. I. R. 1929 Mad. 842. 

S. 107 — Lawful acts. 

Section 107 has no application to the case of a 
person exercising a civil right in a lawful 
manner. Bepin Beliari Mukerji v. Emperor. 

21 Cr. L. J. 651 : 

57 I. C. 667 : 2 U. P. L. R. Pat. 161 : 

A. I. R. 1920 Pat. 667. 

S. 107 — Lawfid acts. 

The fact that the members of the Ahl-i-Hadis 
sect worship with other Muhammadans in the 



659 


ALL iLfJDiA criminal DIGEST (1904—1940) 


660 


Cf. P. CODE (1898), S. 107 

same mosque and utter the Amen aloud is not 
sufficient to justify their being bound over. 
Abdul Rahman v. Emperor, 22 Cr. L. J. 590 : 

62 I. C. 830 : 8 O. L. J. 282 ; 
A. 1. R. 1921 Oudh 26. 

S. 107 — Lawful acts — Taking Dasehra 

procession with sanction — Security. 

The Hindu residents of a town whose object 
was to take the Dasehra iDrocession, or to cause 
it to be taken down a particular route, not 
forcibly and in defiance of any prohibition 
which might be issued by the authorities, but 
with the sanction and under the protection of 
the anthorities, cannot be rightly bound over 
to keep the peace. Brijnandan Prasad v. 
Emperor, 16 Cr, L. J. 46 : 

26 I. C. 638 : 12 A. L. J. 1246 ; 37 AH. 33. 

A. I. R. 1914 AH. 268. 
S. 107 — Lazoful acts. 

The mere fact that the doing of lawful act 
may lead to a breach of the peace, while it 
may authorise the Magistrate to take action 
against the persan expected to commit that 
breach, does not authorise action against the 
persons intending to do the lawful act, unless 
they are themselves likely to commit a breach 
of the peace or to disturb the public tran- 
quillity. U. B. Nga Ti v. Moung Kyaio Yan. 

18 Cr. L. J. 512 : 
39 1. C. 480 ; 2 U. B. R. 1916 157 : 

A. I. R. 1918 U. B. 53. 

^S. 107 — Lawful acts. 

The preventive jurisdiction of a Rlagistrate 
under S. 107, must be exercised with caution, 
where an obligation which the law of the 
country imposes becomes incapable of being 
enforced owing to the exercise of such a juris- 
diction and where the breach of the peace 
apprehended by the Magistrate is a likely 
tesult of the enforcement of his legal right 
by a party in a legal way and the illegal denial 
of the corresponding obligation of the other 
party, the Magistrate should not bind down 
the party who has the legal right in him. 

Din Dayal v. Emperor. 6 Cr. L. J. 230 : 

11 C. W. N. 1002 ; I.D. R. 1934 Cal. 935, 

Sb. 107, 144 — Lawful acts — Apprehen- 
sion of breach of peace, procedure. 

The right of public discussion is a right 
which every subject possesses, and person con- 
vening a meeting to discuss religious matters 
are not doing anything unlawful. If owing 
to the prevalence of ill-felling between certain 
persons likely to attend the meeting or any 
other cause, a breach of the peace is expected, 
the Magistrate should proceed under S. 144- 
to secure that the peace is not broken, JJ, B. 
Nga Ti V. Mating Kyaw Yan. 

18 Cr. L. J, 512 : 
39 I. C, 480 : 2 U. B. R. 1916 157 : 

A. I. R. 1918 U. B. 53. 

S. 107 — Nature of proceedings. 

A case under S. 107 should not be treated as 
a warrant case, XJttam Chand v. Emperor. 

^ 26 Cr. L. J. 430 : 

85 I. C. 46 : L. R. 5 AH. 24 Cr. : 

A, I. R. 1924 AH. 695. 
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S. 107 — Nature of proceedings — Compen- 
sation far false or frivolous application. 

An order for payment -of comijensation cannot 
be made against a man who has petitioned a 
Magistrate to take action under S. 107. Bin- 
dhachal Prasad Rai v. Lai Bihari Rai. 

15 Cr. L. J. 578 (a) ; 

25 I. C. 330 : 12 A. L. J. 506 : 35 AH. 382 : 

A. I. R. 1914 AH. 370. 

S. 107 — Nature of proceedings. 

Tlie proceedings under S. 107 are intended ^ 
to be precautionary and not punitive. Surjya 
Kanta Ron Choiodhry v. Emperor. 

1 Cr. L. J. 344 : 

I. E. R. 31 Cal. 350, 

S. 107 — Nature of proceedings — Pro- 
ceedings initiated before the District Magistrate 
— Transfer to a Subordinate Magistrate. 

A District Magistrate has power to transfer 
to a Subordinate Magistrate tlie proceedings 
initiated before him under S. 107. Surjya 
Kanta Roy Chowdhry v. Emperor. 

1 Cr. L. J. 344 : 

I. L. R. 31 Cal. 350. 

S. 107 — Nature of proceedings. 

The proceedings, under S. 107, are proceedings 
for the preservation of the peace and not for 
the preservation of morals, Om Radhe v. 
Emperor. 40 Cr. L. J. 803 : 

183 I. C. 460 : 12 R. S. 55 : 

A. I. R. 1939 Sind 238. 

S. 107 — Nature of proceedings — Transfer, 

The provisions of S. 107 do not fall within 
the scope of S. 528, so as to enable a D.istrict 
Magistrate to transfer proceedings under 
that section to a Magistrate who has no 
jurisdiction over the matter. S. 177 has no 
application to such proceedings. In re : 
Nagireddy Kondareddy. 

18 Cr. L. J. 878 : 

41 I. C. 990 : 41 Mad. 246 : 

A. I. R. 1918 Mad. 555. 

Ss. 107, 4 — Nature of proceedings — Ap- 
plication for security, whether complaint. 

An application under S. 107 does not amount 
to a “complaint” within the meaning ofS. 4 
of the Code nor can the person, against whom 
it is made, be called an accused person. Ram 
Lai V. BanJeateshar Rawan Bahadur Pal Singh. ^ 

25 Cr. L. J. 1149 : 

81 1. C. 973 : 11 O. L. J. 732 : 

1 O. W. N. 359 : A.T. R. 1925 Oiidh 138. 

Ss. 107, 4, 202, 203 — Nature of proceed- 
ings — Application for security for breach of peace 
— Magistrate’s pmoer to send it jor report — 
‘Complaint’, meaning of. 

An application under S. 107, is not a com- 
plaint within the meaning of S. 4 (1) (6). 
Tlierefore, such an application is not governed 
by the • provisions of Ss. 202 and 203, and it 
is not open to the Magistrate to send it to a 
Zaildar or some one else for report. Hari 
Singh V, Jagta. 29 Cr. L. J. 866 : 

111 I. C. 450 : 29 P. L.'R. 666 : 

A. I. R. 1928 Lab. 694. 
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Ss. 107, 4. 202, 203 — Xnturc of pro- 

rrcdhifi'i — Complaint — Prcliminiiri/ enquiry. 

Pel il ion tlint certain persons be bound down 
under S. 107 is not a complaint, and the pro- 
ccdpirc of Ss. 202 and 20.'! has no application 
— .Magistrate docs not net judicially until an 
order under .‘s. 112 is passed. Lnxrni Xarain 
V. Kmvrror. 34 Cr. L. J. 42 ; 

140 I. C. 536 : L. R. 13 All. 125 Cr. : 
1932 A. L. J. 880 : 54 All. 1036 : 

I. R. 1932 AIL 668 -• A. I. R. 1932 All. 670. 

~ — Ss. 107. 119, 437 — Xaliire of jiroeecdinps 

- J’lT.emi ordered tn furnisdi eeatrily zrhether nc- 
cw^'d — It ex' >’ 'xinn — F urthcr inquiry. 

A person from whom security b.as been de- i 
tnni:fi< ri under .S. 107, is not an accused person 
.so a.s to jx-rmit a Di.striel Macistmte or 
Sissions .ludpe, as the case may be, to take 
action under S. 4;>7 and order further irupiiry, 
should that {jcrson have been released or di's- 
cliarpcd under S. 119. XaTatn Dax v. Dttraa 
Dn i. 12 Cr. L. J. 232 : 

10 I. C. 178 : 6 P. R. 1911 Cr. : 
30 P. W. R. 1911 Cr.: 153 P. L. R. 1911. 

Ss. 107, 495 — Application of — Xalttrc of 

proeeedingx. 

S. 49.0 n]ii)lie.s only where the proceedings c.an 
end in an acquittal or discharge of the accti.scd. 

A proceeding, under .S. 107, does not terminate 
‘iTr cillier of the two way.s. In re : Mtitliia 
' .Monpan. 14 Cr. L. J. 559 : 

21 r. C. 159 : 36 Mad. 315. 

S. 107. 

So likelihood of breach of peace — Security pro- 
ceedings are uncalled for — In such preccedings, 
only one party should not be bound down. Din 
Muhammad v. Emperor. 35 Cr. L. J. 963 : 

148 I. C. 1078 : A.«I. R. 1934 Pesh. 21. 

S. 107 — Order for security for offence 

not in charge-sheet — Alibi, defence of — Order, 
illegal. 

When the accused is convicted for committing 
an offence on a day different from that catered 
in the charge-sheet, and the defence is that 
of alibi, a material irregularity is eomniittcd 
and the conviction cannot stand. Partap Singh 
V. Emperor, 

153 I. C. 27 (1) : 35 P. L. R. 341. 

S. 107 — Procedure. 

A Court i.s bound to bear .arguments, if offered, 
in a case under S. 107, Cr, I’, C. Paij Salh 
Sail V. Emperor. 25 Cr. L,. J. 1380 : 

S3 I. C. 340 : 

27 O. C. 323 ; A. I. R. 1925 Oudh 28S. 

“S. 107 — Procedure, 

A jtrcliminary charge-sheet was laid by tlic 
Police under ’S. 107, against certain persons. 
Ilefore any process was issued, the Police 
wishcsl to withdraw it in order that they might 
present :i fresh chnrj;c-s!icet against some only 
of those included in it. The .Magistrate per- 
mittcii the withdrawal and endorsed on the 
charge-sheet that tlic a"eu«'d v ere acquitted. 

A Second charpe-shret was Mibsequcntly laid 
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' by the Police against some per-sons; Held, (1) 
that the order passed by the Magistrate on 
I the first charge-sheet was no bar to proceedings 
under the second charge-sheet : (2) that the 
> order of acquittal must lie treated as unmcan- 
’ ing and could not be availed of by persons 
I against whom no process liad been issued. 
In re : Mttlhia Monpan. 

14 Cr. L. J. 559 : 
21 L C. 159 : 36 Mad. 315. 

S. 107 — Procedure. 

A proceeding under S, 107 must be conducted 
in the manner prescribed for conducting trials 
and recording evidence in summons eases. 
Shea Prasad ,‘iindh s’. Mahangoo Sonia. 

25 Cr, L. J. 476 : 
77 I. C, 828 : L. R. 5 All. 12 Cr. ; 

A. I. R. 1924 All. 694. 

S. 107 — Procedure. 

A proceeding under S. 107 should contain defi- 
nite jiarticulars and not mere v.aguc recitals 
borrowed from the words of the section. 
Itaghnnath Puri v. Prem Xarain Puri. 

32 Cr. L.J. 1014 : 
133 I. C. 161 : 12 P. L. T. 535 : 

I. R. 1931 Pat. 321 : 
A. I. R. 1931 Pat. 347. 

-S. 107 — Procedure. 

Accused under S. 107 cannot be ordered to pay 
costs. Shiv Prasad Singh V. Mahangoo Sonia. 

25 Cr. L. J. 476 ; 
77 I. C. 828 : L. R. 5 All. 12 Cr. : 

A. I. R. 1924 All. 694. 

^ — s. 107 — Procedure — Application for 

' security — Magistrate's consultation tcith Police, 

I legality of. 

I If the .Magistrate before issuing a notice under 
S. 112, thinks lit to consult tlic Police in order 
to form an opinion as to whether or not the 
matter is one in which such a notice .should be 
issued, there is nothing illegal in his action. 
Ismait V. .Jagat Singh. 40 Cr. L. I. 193 : 

179 I. C. 353 ; 40 P. L. R. 579 : 
I. L. R. 1938 Lah. 640 : 11 R. L. 561 : 

A. I. R. 1938 Lah. 861. 

S. 107 — Procedure— .lllachmcnt. 

So order of attachment of (irojK-rty can be 
passed in a jirocecding under .S. I()7. Ham 
i Sarup v. Emperor. 25 Cr. L. I. 350 : 

77 I. C. 238 : 

j A. I. R. 1924 Oudh 345. 

j S. 107 — Procedure— Change of .Magis. 

I trate— lie-hearing of reidenre. 

! A person, acainst whom proceedings arc taken 
! under S, I')7, has n right to demand that tiie 
1 witnesses or any of tiem may b'- summoned 
' or re-heard when the s.-.-umt .Magistrate Mim- 
inenccs the proceedings on the hr-t ccaMn”- to 
' have jurisdiction. 25 Cr. L.J. 1J80 : 

83 I. C. 340 : 

27 O. C. 323 : A. I. R. 1925 Oudh 288. 

S. 107 — Procedure ~f^"i'‘.jtlninaut and 

l.tK xcitnessrs absent era date fred j.-r inquiry tf 
truth of -nformation— Proper trder, uhrt/.er dis- 
charge or acquittal. 
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In proceedings under S.*107, where on the date 
fixed for inquiry into the truth of the informa- 
tion under S. 117 (1), the complainant and his 
witnesses are absent, the proper order of the 
Magistrate to pass is one of discharge of the 
persons proceeded against, under S. 119, and 
not of acquittal under S. 247. S. 247 is not 
applicable to proceedings under S. 107. Asrafali 
Saiyal v. Nasu Sarkar. 28 Cr. L. J. 479 : 

101 1. C. 607 : 31 C. W. N. 388 : 
45 C. L. J. 211 : A. I. R. 1927 Cal. 343. 

S. 107 — Procedure. 

Complainant should not be directed to ac- 
company process-server and an order awarding 
costs should not be passed against complainant 
for failure to accompany process-server. 
Khazam Khan v. Emperor. 35 Cr. L. J. 457 : 

147 I. C. 675 : 35 P. L. R. 183 : 
6 R. L. 426 (1) : A. I. R. 1933 Lah. 720. 

S. 107 — Procedure — Complaint zinder 

Ss. 107-145 — Court’s omission to drazv up origi- 
nal order under S. 145 (1) and affix its copy under 
S. 145 (3). 

In a case under Ss. 107-145, the Magistrate’s 
omission to draAV up the necessary original 
order under S. 145 (1), and affix its copy at the 
spot under S. 145 (3), vitiates all the proceed- 
ings and the final order passed in such a case 
can be set aside. Chanan Singh v. Emperor. 

39 Cr. L. J. 702 : 
176 I. C. 124 : 40 P. L. R. 20 : 
11 R. L. 165 : A. I. R. 1938 Lah. 345. 

S. 107 — Procedure — Determination of 

rights of parties. 

An attempt to ascertain legal rights of the 
parties should always be made by the Magis- 
trate before he binds down one or the other 
party under S. 107. Where in a proceeding 
under S. 107, one party under a claim of pro- 
prietorship of a certain place, wanted to levy 
certain cesses upon tlie otlier party for their 
use of the place, which the latter refused to pay, 
and the Magistrate without attempting to as- 
certain the respective rights and obligations of 
the two parties, bound down the former : Held, 
that the Magistrate’s order was bad in law. 
Din Dayal v. Emperor. 6 Cr. L. J. 230 : 

11 C. W. N. 1002 : I. L. R. 34 Cal. 935. 

S. 107 — Preventive, not punitive — Nature 

of Intention of S. 107 in demanding security. 

The intention of S. 107, Cr. P. C., in demand- 
ing security in case of apprehended violence by 
accused is preventive and not penal. Mahabir 
Gope V. Samrathi Singh. 41 Cr. L. J. 746 • 
184 I. C. 457 : 21 P. L. T. 652 : 

6 B. R. 837 : 13 R. P. 124 ; 
A. I. R. 1940 Pat. 252. 

S. 107 — Party insisting on his rights — 

Security. 

A party insisting upon their right to take a 
procession along a certain road to which an- 
other party objected, cannot be bound down 
under S. 107, unless there is a finding that the 
taking of the procession along the particular 
path is a wrongful act or that the processionists 
are themselves likely to commit a breach of the 
peace or disturb the public tranquillity. Per 
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Woodroffe, J. — When a party have the right to 
take a procession along a particular road, they 
cannot be properly bound down because some 
one else proposes to interfere with that right. 
The proper course, in such a ease is to bind down 
the other party. Ferozc Ali Mullick v. Emperor. 

7Cr.L.J. 504: 
12 C. W. N. 703. 

S. 107 — Procedure — Dismissal of ap- 
plication for security-i— Further enquiry. 

Where an application under S, 107 is dismiss- 
ed by a Magistrate on the ground that there, is, 
no apprehension of breach of peace, the Dis- 
trict Magistrate has no power to order a further 
enquiry. Kirpa Ram v. Durga Das. 

32 Cr. L. J. 21 : 
127 I. C. 716 : 31 P. L. R. 350 : 

I. R. 1930 Lah. 876 : 
A. I. R. 1931 Lah. 185. 

S. 107 — Procedure — Drawing up of pro- 
ceedings — Necessary requisites. 

In drawing up a proceeding under S. 107, the 
Magistrate should specify in what way and 
with reference to what matter the person pro- 
ceeded against is likely to commit a breach of 
■ the peace or a wrongful act likely to occasion a 
breach of the peace. Amanat Ali v. Emperor. 

30 Cr. L. J. 492 : 
115 1. C. 545 : I. R. 1929 Pat. 209 ; 
10 P. L. T. 639 : A. I. R. 1929 Pat. 67. 

S. 107 — Procedure — Information, neces- 
sity of, before initiation of proceedings. 

Prior to the initiation of proceedings under 
S. 107, information must be given against a 
person from whom it is sought to take security. 
Abdul Karim v. Emperor. 

21 Cr. L. J. 511 (b) : 
56 I. C. 671 : 103 P. L. J. 1920 : 
A. I. R. 1920 Lah. 114. 

S. 107 — Procedure — Drawing up proceed- 
ings on vague allegations. 

lit is not open to a Magistrate to draw up 
oi' direct against particular persons proceed- 
ings under S. 107 merely on the basis of general 
or Vague statements which do not contain 
any direct allegation or accusation against the 
individuals proceeded against. Grant v. 
Emperor. 22 Cr. L. J. 745 : 

64 I. C. 137 : 2 P. L. T. 669 : 
A. I. R. 1921 Pat. 440. 

S. 107 — Procedure — Jurisdiction of 

Magistrate to drop proceedings under S. 107 and 
to start proeedings under S. 145. 

It is competent for a Magistrate taking cog- 
nizance of a case under S. 107 or holding 
an enquiry under that section to drop the 
proceedings under that section and to proceed 
under S. 145. Himmat Mian v. Emperor. 

IQ Cr T. T 717 • 

46 I. C. 296 : A. I. R. 1918 Pat. 50o' 

S. 107 — Procedure — Keeping procee- 
dings pending. 

It is not open to a Magistrate to keep 
proceedings under S. 107 pending against 
certain persons merely because the pendency 
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of sin'll proceedings fends to jircscrve tlic 
peace. Grant v. Emperor. 

22 Cr, L. J. 745 : 

64 I. C. 137 ; 2 P. L. T. 669 ; 

A. I. R. 1921 Pat. 440. 

— S. 107 — Procedure — Mnpislrate, tc/ieti 

ran detain person in cuslodij — Proper procedure. 

It is only in llic .special circumstances 
referred to in sidi-seclions (3) and (-t) 
of the section that llic law empowers a 
Mauistnite to detain a person in cnslody 
till the completion of the enquiry. tVahari 
’ \Mandir v. Emperor. 

24 Cr. L. J. 825: 

74 I. C. 857 : 5 P. L. T. 109 : 

2 P. L. R. 77 Cr. : A. I. R. 1923 Pat. 527. 

S. 107 — Procedure — Manixtratc, rehether 

ran issue procc.ss on his oxen knenctedge — 
Prnerdare. 

Where the petitioner made an application 
under S. 107 against one .-1 and the Magistrate, 
on tahing his statement, recorded an order 
that the petitioner was a (luarrelsomc fellow 
and called upon him to show cause whj’ he 
should not. be bound down, and eventually 
ilid place him on security under S. 107 : //cW, 
(1) that it was quite illegal for the Magistrate 
to issue notice to the petitioner merely 
because he considered, from his own statcnicnl, 
that he was a quarrelsome person : (2) that 
^no information, such as is required by S. 107 
having been given to tiic Magistrate, the 
initiation of tlic proceedings was ultra vires. 
Abdul Karim v. Emperor. 

21 Cr. L.J. 511 (b): 

56 I. C. 671 : 103 P. L. J. 1920 : 

A. I. R. 1920 Lah. 114. 

S. 107 — Procedure — Notice to accused 

under S. 110 xoilh a viao to proceeding under 
S. 112 (c), — Proceeding — .■ibscncc of frc.sli notice 
— Procedure, legality of. 

Where a Magistmte issued the preliminary 
notice to the petitioners as specified in S. 112 
with a view to their being proceeded with 
under S. 110 (c) but aftcrw.ards having 

come to tiic conclusion that S. 110 was in- 
npiilieablc, proceeded to deal with the case 
ns one under S. 107, and passed order.s against 
the petitioners under that section : Held, that 
the jMagistratc ought not to have proceeded 
to deal with the ease as one under S. 107 
without issuing a fresh notice to the peti- 
tioners under S. 112 with reference to 
the altered view of the circumstances, that 
the omission was a non-compliance with an 
cxprc.ss provision of the law, that subse- 
quent proceedings were, therefore, invalid. 
Krhhnasicami v. I'anamalai. 

5 Cr. L. J, 397 : 

2 M. L. T. 183 : 30 -Mad. 282. 

S. 107 — Proeedure—Omission to serec 

preliminary orders. 

If in a ease under S. 107. a preliminary 
order is not served on an absent aeeusi-d, but 
on his appearanee the ortler is re;iil out to 
him in I'ourt, the reqtiirenieats of the law 
nr*’ substantially complied with. Itajiran v. 
Emperor. 25 Cr. L. J. 132 : 

76 I. C. 228 ; A. I. R. 1924 N.ag. 166. 
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S. 107 — Procedure. 

Obiter . — ^Thc procedure of taking accused 
j persons after an order under S. 107 has been 
passed against them in handcuffs to a place 
' where they arc to execute their bonds, is wrong, 

I but being a subsequent incident, it does not 
vititalc the order. Ilajirao v. Emperor. 

25 Cr. L. J. 132 : 

76 I. C. 228 : 

A. I. R. 1924 Nag. 166. 

S. 107 — Procedure — Oxnission to give list 

{ of witne.sse.s or allcnc accused to rc.scrvc cro,ss.c,va- 
i initiation — Palidity of proceedings. 

Per Sulira-.rardy and C. C. Ghose, JJ. — Proceed- 
ings under t'liap. VIII, Cr. P. C., sliould not, 
however, he carried on in such a way as to 
hamper the offender in his defence and place 
him in a worse position than if he were aoensed 
of a substantive offenee. When the accused 
appears and pray.s- for information about the 
evidence which the Crown proposes to adduce 
against him, it sliotdd he .snitplied or so much of 
it ns is practicable. He may be given suHieient 
information of Ihc evidence to be called or ho 
may be allowed to reserve cross-examination 
till he has full information about the cn.se 
against him. Shut Nath Ghose v. Emperor. 

31 Cr. L.J. 614 : 
' 124 I. C. 71 : 33 C. W. N. 852 : 

57 Cal. 903 : A. I. R. 1929 Cal. 739. 

S. 107 — Procedure — Order containing 

substance of infarmntinn rrrrived— Irregularity — 
Prejud i cc — No lice. 

The mere fact that an order under S. 112 
requiring the accused to sliow cause why they 
should not be proceeded with under .S. 107 does 
not set forth the .substance of the information 
received I)y the Magistrate, will not vitiate tlie 
proceedings, if in fact it did not, in any ilegrce, 
prejudice the accused, .lai Singh v. Emperor. 

23 Cr. L. J. 42 : 

64 I. C. 666. 

S. 107 — Prorrdurc — Order to crccutc bond 

to keep the peace — Non-campliancc icith procedure 
! in Chapter Pill of the Code. 

Where a Magistrate, while acting under S. 107, 
does not comply with the procedure preserilicd 
in Chapter VIII of the Code, innsmueh as the 
summonses issued were not in accord with the 
form set out in Schedule V, No. 12, nor were 
they accompanied by a copy of the order 
under S. 1 12, his order requiring bonds to I:cep 
the x>eacc is illegal. In re : Nand Prasad. 

9 Cr. L. J. 179 : 

1 I. C.211. 

S. 107 — Procedure — Order under .S', 107 — 

District Magistrate sctliii" aside his order and 
direeling proceedings under -S'. Ill — Eryality. 

I Upon a Police Report, a .Slagistrate recorded an 
1 order under .S. l-tt, and issued notiec t<> the 
parties to .show cau-e. On the dale fixed for 
' hearing, proeeeilings wire drawn aeaiiist one 
parly under .S. 11)7 and a date xvas lixid for 
1 .showing c.iuse why tliey sliould not b" bound 
over. This- p.arly ajijilicd to the Distriet .Magi*. 
lr.nte to set nside this order. Without issuing 
any notiee to the other party, the Distriet 
. M.ngistr.ite set aside the prciimin.ary order under 
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S. 107 and directed that proceedings be taken 
under S. 145 of the Code. Proceedings •were 
taken up accordingly and the party applied 
to the High Court in revision : Held, that the 
District Magistrate had no power to set aside 
the order under S. 107 nor had he anj’’ jurisdic- 
tion to direct the Sub-Divisional Magistrate to 
initiate proceedings under S. 145, Bansidhar 
Manvari v. Indar Narain Slvgh. 

24 Cr. L. J. 865 : 
75 I. C. 65. 

S. 107 — Procedure — Order under S. 144 

restraining parly from entering upon land — 
Breach of peace, apprehension of— Procedure, 
proper. 

Where a party who has once been restrained 
under S. 144 from entering upon eertain land 
insists upon the entry, and there is an appre- 
hension of a breach of the peace, the proper 
course is to act under S. 107 and not under 
S. 144. Bashbehari Singh v. Jagnarain Bai. 

19 Cr. L. J. 365 : 
44 I. C. 589 : 3 P. L. J. 130 : 
A. I. R. 1917 Pat. 154. 

— S. 107 — Procedure — Proceeding under 

S. 107 converted into one under S. 145 — Procedure 
— Evidence, recording of. 

Where a proceeding is started under S. 107 
and evidence is taken under that section, but 
the Magistrate subsequently converts the pro- 
ceeding into one under S. 145, he must call for 
the written statements of the parties and record 
evidence under the latter section. If he omits to 
do so, any order passed by him under S. 115 
v.’Ould be illegal. Sahdeb v. Jumon Jolaha. 

19 Cr. L. J. 320 : 
44 I. C. 336 : 4 P. L. W. 195 ; 
A. I. R. 1918 Pat. 625. 

S. 101— Procedure — Proceedings tinder 

Ss. 107 and 145, not to be combined. 

It is ver}^ undesirable to combine proceedings 
under S. 107 with proceeding under S.- 145, and 
to act against both opposing parties in the same 
proceeding under S. 107. Farid v. Piru. 

16 Cr. L. J. 235 : 
27 1. C. 907 : 8 S. L. R. 207 : 
A. I. R. 1914 Sind 8. 

S. 107 — Procedure — Right disputed by 

both parties — Order binding doion one party, 
propriety of. 

Where there is a right put forward by both the 
parties and where the right is in dispute, it is 
not fair to bind down only one of the parties, 
the proceedings should be drawn up against 
both parties so as not to give unfair advant- 
age to one as against the other. Musaheb 
Soudagar v. Nidhi Ram Butt. 28 Cr. L. J. 605 : 

102 I. C. 781 : 8 P. L. T. 645 : 

8 A. I. Cr. R. 248 : 
A. I. R. 1927 Pat. 314. 

S. 107 — Procedure — Security order xoiih- 

out any inquiry — Order, whether illegal. 

An order under S. 107 is bad in law if it is 
made without making an inquiry into the 
truth of the information upon whicli proceed- 


Cr. P. CODE (1898), S. 107 

ings were initiated, Mul Chand v. Emperor. 

16 Cr. L. J. 61 : 
26 I. C. 653 : 12 A. L. J. 1262 : 
37 All. 30 : A. I. R. 1914 All. 646. 

S. 107 — Procedure — Security proceedings 

— Opposing factions — One proceeding, legality of. 

The two opposing parties to a dispute can- 
not be proceeded against under S. 107 in one 
proceeding, Kishorc Ahir v. Emperor. 

26 Cr. L. J. 1248 : 
88 1. C. 864 : 6 P. L. T. 768 : 
A. I. R. 1926 Pat. 32. 

S. 107 — Procedure — Security proceeding 

— Preliminary enquiry by zaildar — Dismissal of 
case upon zaildar’s report, legality of. 

A Magistrate should not dismiss a case 
under S. 107 upon the report of a zaildar, but 
must himself decide the case on the merits 
after hearing the evidence of both the parties. 
Musa v. Mam Kaur. 29 Cr. L. J. 267 : 

107 I. C. 603 : 9 Lab. L. J. 548 : 
29 P. L. R. 271 ; 9 A. I. Cr. R. 453 : 

A. I. R. 1928 Lab. 119. 

S. 107 — Procedure — Security to keep 

peace — Initial order, contents of— Omission 

—Effect. 

A Magistrate acting under S. 107 must, under 
S. 112, make an order in writing setting forth, 
inter alia, the substance of the information 
received. A failure would deprive a Magis- 
trate of jurisdiction to take proceedings under 
S. 107. Mating Tun V v. Emperor. 

27 Cr. L. J. 318 : 
92 I. C. 702 : 4 Bur. L. J. 172 ; 
A. I. R. 1925 Rang. 353. 

— S. 107 — Procedure— Summons issued 

under S. 107 — Proceedings taken under S. 110 — 
Prejudice to accused — Irregularity. 

Where, after issuing summons to parties 
under S. 107, the Magistrate took proceedings 
under S. 110, but the evidence -was recorded 
at length, and the parties had opportunity to 
cross-examine all the prosecution witnesses and 
were not prejudiced : Held, that the irregular- 
ity in procedure was cured by S. 537. 
Sangamma NaieJe v. Emperor. 

14 Cr. L. J. 65 : 
18 I. C. 401. 

S. 107 — Procedure — Transfer of case — • 

PoiocT of District Magistrate to send case to a 
Second Class Magistrate. 

It is not competent to a District Magistrate 
to transfer a case under S. 107 to a Magistrate 
of the Second Class, who is incompetent to 
conduct and complete the proceedings. Gobind 
Sahai v. Emperor. 16 Cr. L. I. 55 : 

26 I. C. 647 : 12 A. L. J. 1136 : 
37. All. 20 : A. I. R. 1914 All. 546. 

S. 107 — Procedure — Transfer of case by 

District Magistrate to Magistrate within whose 
jurisdiction parties do not reside, legality of. 

The Police reported to the District Magistrate 
of Nellore that they apprehended breach of the 
peace from certain parties and requested him 
to take proceedings under S. 107. The District 
Magistrate, without recording any opinion, 
transferred the case to the file of the Head- 
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quarters Deputy M:i;;K(ratc, Xellore, witliin 
whose jurisdietioii neither of the parties 
resided. The lleadtpiarlers Deputy Ma"is- 
Irnte llicn issued n notice under S. 107 to the 
petitioners : JlcUl, (1) tliat the order of transfer 
was bad : (") tliat the Distriet Magistrate 

could not be said to liave taken eo;:ni7-anee, 
under S. 102 of a ease fallinj: under S. 107 with- 
in tlie nieanin;; of the (’(.de so as to enable 
him to transfer it to a Subordinate Magistrate. 
Jn TC : Xapireddi/ Kaudarcddij. 

ISCr. L. J. 878 : 
41 I. C. 990 : 41 Mad. 246 : 
A. I. R. 1918 Mad. 555. 

S. 107 — I’roccdurc — TrUd of opposi/ig 

faction ill one proceeding, illegal. 

Two oj)])osing jiartics to a proceeding under 
S. 107, cannot be jirocccdcd against and bound 
over in one proceeding. Kamal Naraiti v. 
limpcTOT. 5 Cr. L. J. 197 : 

5 C. L. J. 231 : 11 C. W. N. 472. 

S. 107 — Procedure. 

AVhen a proceeding under S. 107, pending 
before a Sub-Divisional Magistrate is transfer- 
red to the First Class Magistrate, it is open to 
him to include in the proceeding names of 
persons not dncludcd by the lirst Magistrate. 
Golani Rahman Khan v. Kalipada, 

33 Cr. L. J. 858 : 
139 I. C. 850 : 36 C. W. N. 796: 
59 Cal. 1484 : I. R. 1932 Cal. 663 : 

A. I. R. 1932 Cal. 864. 
Ss. 107, 110, 496 — Procedure — Deten- 
tion in ciiatodji jirnditig inquiry. 

The law docs not empower a .Magistrate to 
detain in custody, until the completion of the 
enquiry, the person proceeded against tinder 
S. 107 or S. 110 ; S. -t'.lO of the Code is impera- 
tive, and a Magistrate is bound to comply with 
its provisions. Raghunandan Pershnd v. 
Emperor. 1 Cr. L. J. 775: 

8 C. W. N. 779 : I. L. R. 32 Cal. 80. 

Ss. 107, 145 — Procedure — Proceedings 

itthen under S. llo— Order under S. 107, xvhether 
proper. 

In a proceeding taken under S. M.';, an order 
cannot be made under S. 107 inasmuch as such 
an order can only be made after compliance 
with the jirovisions of the sections which 
follow upon S, 107. Sri Deo v. Emperor. 

17 Cr. L. J. 527 : 
36 I. C. 495 : 14 A. L. J. 794 : 
A. I. R. 1916 All. 237. 

Ss. 107, 25Q —Procedure — Compensation, 

envard of. 

S. 2."0 does not cover the proceedings under 
Ch. .‘1, as an in-titution of proceedings under 
S. 107 is not an aeeusatiou of offence anil 
S. iriO docs not apply if the accusation jirovcs 
to be f.ilsf. Rohet v. Kama. 

A. I. R. 1935 Lab. 29. 

Ss. 107. 350 — Procedure — Proceedings 

under S. 107 — Right of person proceedr/l agaiii't 
to re-ecU xcitneseer. 

.\ jicrson proceeded again't under S. Hi7 has 
the s.ainc right, under .S. :i.'0 (I), proviso («), as 
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an acctiscd person in a suininon, ,ir ttarr.uit 
case, to have the witnesses re-c.ilied and re- 
heard. yelurhuri I'aihatuehenmnii: v. Empnor. 

21 Cr. L. J. 402 : 

56 I. C. 50 : II L. W. 435 : 

1920 M. W. N. 280 : 38 M. L. J. 370 : 

43 Mad. 511 : 27 M. L. T. 178 : 

A. I. R. 1920 Mad. 337. 

Ss. 107, 360 — Procedure — Inquiry — 

Deposition of xcitness. xchether must he read in 
presence of accused. 

S. tlCiO is not applicable to an inquiry under 
S. 107 and it is not, therefore, necessary in such 
an inquiry to read over to a witness his deposi- 
tion in the presence of the accused. Emperor v. 
da'ar Raid. 26 Cr. L. J. 1456 : 

89 I. C, 976 : 52 Cal. 668 : 

A. I. R. 1925 Cal. 940. 

S. 107, 436 — Procedure — Security pro- 

ccedings — Further enquiry — District Magistrate, 
power of. 

Proceedings under S. 107 arc not included 
within the provisions of S. 400 and a District 
Magistrate has, therefore, no jurisdiction to 
direct further enquiry in such a case. The 
proper procedure is for the Distriet .Magistrate 
to report the result of his examination of the 
record to the High Court, which can pass 
approjiriatc orders in the case. Rorhatt Stngh 
V. Emperor. 25 Cr. L. T. 467 : 

77 I. C. 819 : 22 A. L. J. 129 : 

46 All. 235 : L. R. 5 All. 64 Cr. : 

A. I. R. 1924 All. 592. 

Ss. 107, 436, 438— Procedure — Discharge 

under S. 107 — Further enquiry — Proper pruec- 
durc. 

tVhere a Magistrate discharges a person 
against whom an application luis been m.ade 
under S. 107, the Sessions ,ludgc has no juris- 
diction to set aside the order of discharge and 
direi-t furlher enquiry under S. 4:10, inasmuch 
as .S. -too only eontemplatcs further inquiry 
into any complaint which has been dismissed 
under .S. 201! or sub-s. (.’!) of S. 201 or into the 
ease of any person accused of an olfenec who 
has been discharged. The only section under 
which the .Sessions .ludgc rnighi take notion in 
such a case is under S. 408 by making a report 
to the High Court. Mohammad Yusuf v. .Ihdul 
Majid. 32 Cr. L. J. 570 : 

130 I. C. 630 : L. R. 11 All. 117 Cr. : 

53 All. 148 : 1930 A. L. J. 1475 : 

I. R. 1931 All. 294 : A. I. R. 1931 All, 53. 

Ss. 107, 51(s— Procedure — Transfer of case 

from one Distriet to another — Etuis of justice — 
High Court’.s power. 

Proceedings, under S. 107 were instituted 
:igainst the petitioner on the information of the 
District Magi •Irate who u.is more or le-s con- 
vinced of the accused’s guilt, and uho u.-is 
taking keen personal interest in the matters : 
//r/d, that the ease uas a lit one for tnuisfer to 
anollicr district : In the matter if Ih' Petition of 
.imar Singh, If! .Ml. 0, not followed, iro/iid 
.-Hi V. Emperor. 11 Cr. L. J. 412 : 

6 I, C. .874. 

S. 107 — Refen nee - Dis'.ricl .Magistrate's 


pir.cers. 
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It is only in the District Magistrate’s po%ver 
to examine the record and, if he finds that an 
improper order has been passed, to submit the 
case to the High Court for the exercise of its 
revisional powers. Banarsi Das v. Partap 
Singh. 14 Cr. L. J. 63 (a) : 

18 I. C. 351 ; 11 A. D. J. 16 : 

35 All. 103. 

^S. 107 — Reference — Joint trial of two 

factions — Illegality — Reference to High Court — 
Appeal. 

Where a Magistrate, acting under S. 107, held 
a joint trial of two contending factions, receiv- 
ed evidence for and against both, and bound 
them over to keep the peace : Held, that the 
joint trial of two hostile parties was not justi- 
fied by S. 117 (4) : Held, also, that S. 406 does 
not give a right of appeal in proceedings under 
S. 107 read with S. 118. Har Dull Panda v. 
Emperor. 17 Cr. L. J. 165 : 

33 I. C. 645 : 14 A. L. J. 263 : 
A. I. R. 1916 All. 338. 

S. 107 — Reference — Proceedings under 

S. 107 — District Magistrate, pomcr of, to interfere. 

A District Blagistrate has no power to set 
aside an order made under S. 107 by a Magis- 
trate subordinate to him if he finds that an 
improper order has been made ; all he can do is 
to submit the case to the High Court for the 
exercise of its revisional powers. Bansidhar 
Marwari v. Indra Narain Singh. 

24 Cr. L. J. 545 : 
73 I. C. 161 : 1 P. L. R. 93 Cr. : 

A. I. R. 1923 Pat. 438. 

S. 107 — Reference — Sessions Judge's 

power. 

A Sessions Judge has jurisdiction to refer a 
proceeding under S. 107 to the High Court eve n 
where no application has first been made to the 
District Magistrate under S. 125. Emperor v. 
Balwant Singh. 24 Cr. L. J. 616 : 

73 I. C. 504. 

S. 107 — Revision. 

Illegal order under S. 107 — High Court can 
interfere suo molu. Salindra Nath Sen v. 
Emperor. 29 Cr. D. J. 842 : 

1111. C. 394:48 C. L.J. 143. 

S. 107 — Revision — Notice — Enquiry, 

want of — Interference by High Court. 

The issue of the notice under S. 112 is merely 
a preliminary step and no order can be passed 
under S. 107 unless the inquiry which follows 
the issue of the notice shows that "the laying of 
the information was justified. The High Court 
can always interfere when the inquiry has not 
been held in accordance with the law or a 
wrong conclusion has been arrived at. In re : 
Muthuswami Chetliar. 41 Cr. L. J. 238 : 

185 I. C. 824 : 50 L. W. 802 ; 
1939 M. W. N. 1209 : 1940 1 M. L. J. 11 : 
I. L. R. 1940 Mad. 335 : 12 R. W. N. 584 : 

A. I. R. 1940 Mad. 23. 

S. 107 — Revision — Object — Magistrate's 

discretion — Interference. 

The object of S. 107 like that of the other 
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preventive sections in Chapter VIII of the 
Code, is administrative rather than judicial. 
Therefore, if a Magistrate, who is responsible 
for the administration of a sub-division, is not 
satisfied about the advisability of taking pro- 
ceeding under Chapter VIII, his discretion 
in the matter is not open to interference by a 
superior Court. Ram Lai v. Bankateshar 
Rawan Bahadur Pal Singh. 

25 Cr. L. J. 1149 : 

81 1. C. 973 : 11 O. L. J. 732 : 1 O. W. N. 359 : 

A. I. R. 1925 Oudh 138. ^ 

S. 107 — Revision — Order dropping 

proceedings under S. 1 45 and directing proceedings 
tinder S. 107 — Revision — High Court, interference 
by. 

Where by an order of a Magistrate, proceedings 
under S. 145 are dropped, because proceedings 
under S. 107 would meet the case, and proceed- 
ings under- the latter section are actually 
pending, the High Court will not interfere in 
revision with the order dropping proceedings 
under S. 145. Jharu Khan v. Sarada Charan 
Sikdar. 21 Cr. L. J. 134 : 

54 I. C. 614 : A. I. R. 1920 Cal. 104. 

S. 107 — Revision — Proceedings illegal — 

Interference. 

If in a case in which proceedings have been 
taken under S. 107, it is found that the informa- 
tion did not justify the Magistrate in issuing 
a warrant, the High Court will interfere with 
the order passed. 17. B. Nga Ti v. Mating 
Kyan Yan. 18 Cr. L. J. 512 : 

39 I. C. 480 : 2 U. B. R. 1916 157 : 

A. I. R. 1918 U. B. 53. 

S. 107 — Revision — Proceedings under 

Chapter XII by Magistrate duly authorised — 
Interference in revision. 

Where proceedings arc taken under Chapter 
XII by a Magistrate duly empowered under 
that chapter, the Higli Court has no power to 
interfere in revision and cannot even enter into 
the question of the legailty of the Magistrate’s 
proceedings. Farid v. Piru. . 16 Cr. L. J. 234 ; 

27 I. C. 907 : 8 S. L. R. 207 : ' 
A. I. R. 1914 Sind 8. 

S. 107 — Revision — Religious sect inter- 
fering with worship of another sect — Object of 
requiring security — Order, form of — High Court, 
interference by. 

Where one sect of persons try to force their 
views on another sect of a religious congrega- 
tion, with the result that a disturbance of the 
public peace is probable, an order binding down 
the former under S. 107, will not be interfered 
with. Such an order should merely deter them 
from creating a breach of the peace an I contin- 
uing to annoy the others at their worship but 
should not prevent them from exercising their 
right of worship. Gurdeo Singh v. Emperor. 

21 Cr. L. J. 225 : 

55 1. C. 97 : 2 U. P. L. R. Pat. 64 ; 

A. I. R. 1920 Pat. 661. 

S. 107 — Revision — Sessions Judge and 

District Magistrate as Court of Revision. 

As a Court of Revision, the Court of District 
Magistrate is not inferior to that of the Sessions 
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.Indf;e. Bill ■w-licn a Dislricl Mnpisl rale passes 
an order ns n Court of orii;inal jurisdiction, that ! 
Court is subordinate In tlic Court of Sessions i 
•ludpc whirh can exercise rcvisional powers, i 
Emperor v. Jiakcant Singh. 24 Cr. L. J. 616 : 

73 I. C. 504. ; 

S. 107 — Eccision. j 

The necessity of tlie statutory control of a ' 
High Court and the duty of liic suliordinalc . 
magistracy to sulunit to such control explained. | 
Eaghnnandnn Parshad v. Emperor. 

1 Cr. L. J. 775 : i 
8 C. W. N. 779 : 1. L. R. 32 Cal. 80. , 

'S 1 

S. 107 — Eevieion — Serurity order set j 

aside bp District Magistrate — Eccision bp High ' 
Court. 

IVIicrc a District Magistrate, acting under 
S. Cr. P. C., sets aside a proceeding under 
S. 107, he acts without jurisdiction, and the 
High Court has power to interfere and set aside 
his order. Dttrga Singh v. Amur Dai/al Singh. 

23 Cr. L.J. 281 : 
66 I. C. 425 .• 3 P. L. T. 106 : 
1922 A. I. R. Pat. 334. 

Ss. 107, 125, 439 — Eevision — Order rc~ 

pairing securitp for good behaviour — District 
Magistrate, pmeer (if, to set aside order — Eevision i 
— High Court, interference bp. 1 

An ‘order requiring security for good behaviour ' 
under S, 107 can be cancelled i)y the District 
Magistrate under S. 12.7 on the ground that ' 
tlierc is no proof of any likelihood of a breach ‘ 
of the peace, and the Higli Court will refuse i 
to interfere witit the order on tliis ground in j 
revision, unless the District Magistrate has 
been moved under S. 127. Martand Eao v. 
Emperor. 19 Cr. L. J. 900 : i 

47 1. C. 96 : A. I. R. 1918 Nag. 173. 


S. 107 (-t) of i!)c Code, cannot be .supporlcd 
under S. ll't of the Code. In re z CItithambnTam 
Pillap. 7 Cr. L. J. 360 : 

3 M. L. T. 311 ; 31 Mad. 315. 

S. 107 — Scope. 

Object is not to punish for past offences but 
to prevent future breach of peace. Shadi Lai 
V. Emperor. 32 Cr. L. J. 1207 : 

134 I. C. 585 : 32 P. W. R. 138 ; 
12 Lah. 457 : 1. R. 1931 Lab. 969 : 

A. I. R. 1931 Lah. 191. 

S. 107 — Seopc and object — Perventive not 

permitive. 

The object of the provisions contained in 
S. 107, is prevention and not punishment of 
ofTcncc.s ; it is intended not to punish persons 
for anything that thej’ have done in the past, 
but to prevent them from doing in future 
something that might occasion a breach of the 
peace. E. B. Seth Sulddal Karanani v. Em- 
peror. 39 Cr. L. J. 992 : 

178 I. C. 52 : 66 C. L. J. 564 : 
11 R. C. 319 : A. I. R. 1938 Cal. 583. 

S. 107— .ycopc — Proceeding under S. 107, 

if can be transferred bp High Court, 

A proceeding under S. 107, is a criminal ease, 
and, therefore, subject to the application of 
Cl. 8 of S. 52G. IVazcd yili Khan v. Emperor. 

15 Cr. L. J. 171 : 
22 1. C. 747 : 18 C. W. N. 274 : 41 Cal. 719 : 

A. I. R. 1914 Cal. 792. 

S. 107 — Scope. 

S. 112 should be read along with S. 107. 
Jaguji Eai v. Emperor. 19 Cr. L. J. 876 ; 

47 I. C. 72 : 16 A. L. J. 567 : 
A. I. R. 1918 All. 93. 


Ss. 107, 145 — Eevision — Comparative 

utilitp of— Discretion of Magistrate — Interference. 

^Yhcrc it can certainly not be predicated 
that action under S. 107 is not proper, the 
Court ought not to quasii the jiroeecdings 
under S. 107 even if it should be possible to 
prcdic.nte later on (as opposed to the date of 
initiation months ago) that a proceeding under 
S. 143 might eventually give better results. 
Convenience is not necessarily a good criterion, 
still Ic.ss a general criterion. Harihar Singh 
v. Emperor. 36 Cr. L. J. 257 : 

152 1. C. 1050 : 7 R. P. 299 : 
A. I. R. 1934 Pat. 463. 

Ss. 107, 439 — Eevision — Interference in 

preliminarp stage. 

The High Co»irt scldcm interferes in the pre- 
liminary stage with the direction of a M.agi.s- 
trate t.aking action under the i)rcvcntivc sec- 
tions of tlie Code, but it uill c.Ncrcisc its 
jKiwcrs of interference in a c,'i«c where the 
order of the Magistrate is based on materials 
which are cle.arly insudieient to support the 
order. Kafar Chandra Pal Chmedhurp v. Em- 
peror. 25 Cr. L. J. 189 : ' 

761. C. 429:38 C. L.J. 198: 
28 C. \Y. N. 23 : A, I. R. 1924 Ol. 114. 

S. 107— .Scope. 

.•\n ortlcr made aivording to the procedure of 


S. 107 — Scope. 

The powers given to the High Court under 
S. .320 arc not limited by tlie provisions of 
S. 107 or 110 of the Code. li''n/iid AH v. 
Emperor. 11 Cr. L. J. 412 : 

6 I. C. 874. 

S. 107 — Scope. 

The question as to whctlicr or not preventive 
action is to be taken under S. 107 is to he 
decided on tlie facts of each ease. Kisar Hussain 
v. Emperor. 35 Cr. L. J. 809 : 

148 I. C. 899 : 11 O. W. N. 501 : 

6 R. O. 462 : 
A. I. R. 1934 Oudfa 179. 

^S. 107 — Scope. 

Tile words “wrongful act” in .S. 107 mean an 
act forbidden by tlie penal .‘Statutes of India, 
or declared to be penal or wrongful by such 
St.atutc.s. Pir AH V. Emperor. 

21 Cr. L. J. 453 : 
56 I. C. 437 : A. I. R. 1920 P.at. 550. 

S. 107 — Seopc. 

To rend the word “residency" info .Ss. 107 (o 
110, would involve a complete alteration of 
their scope and effect. Emperor v. Durgn 
Hakcai. 16 Cr. L. J. 618 : 

30 I. C. 442 : I® C. \Y. N, 1022 : 
43 Cal. 153 ; A. I. R. 1916 Oil. 707. 
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S. 107 — Security — Acceptance. 

As long as the security offered by a surety is 
ample, the Court is bound to accept the same, 
without inquiring into the politics of the person 
standing surety. Mating Tun U. v. Emperor. 

27 Cr. L. J. 318 : 
92 I. C. 702 : 4 Bur. L. J. 172 : 
A. I. R. 1925 Rang. 353. 

■ S. 107 — Security — Amount. 

Where orders under S. 107 are made against 
certain persons who have been acting on behalf 
of their masters, the amount of security required 
should not be fixed in such a way as to leave 
the masters no alternative except on the one 
hand to lose their servants by refusing to 
become sureties for them so that the men would 
have to go to jail or, on the other, to be bound 
hand and foot by very onerous securities for 
the conduct of men who might leave their 
masters the next day and pursue at the insti- 
gation of the other side a consistent course of 
legalized blackmail upon their former masters. 
Din Dayal v. Emperor. 26 Cr. L. J. 981 : 

87 I. C. 517 : 23 A. L. J. 300 : 
A. I. R. 1925 All. 443. 

— S. 107 — Security — Bond to keep the peace 

nature of— Private party, right of, to appeal 
against refusal to forfeit — Forfeiture of bond, 
without notice, effect of, 

A bond under S. 107 is not given to any 
particular person but to the Court. A private 
party, therefore, is not entitled to appeal 
against an order refusing to forfeit it, though 
it is open to the District Magistrate to take 
action in revision. An or. er directing the 
forfeiture of a bond without notice to the party 
whose bond is forfeited amounts to a failure of 
justice. Sarju v. Jai Raj Knar. 

25 Cr. L. J. 445 : 
77 I. C. 733 : A. I. R. 1925 Oudh 51. 

S. 107 — Security — Condition, precedent. 

S. 107 pre-supposes that the person souglit to 
be put under a rule of bail is likely, not was 
likely, to commit a breach of the peace or 
disturb the public tranquillity. In the matter of ; 
the Petition of Basdeo. 1 Cr. L. J. 360 : 

I. L. R. 26 All. 190. 

S. 107 — Security — Condition precedent. 

S. 107 pre-supposes that the person sought to 
be put under a rule of bail is likely (not was 
likely) to commit a breach of the peace and that 
it cannot be presumed from the fact that a 
person had done a wrongful act in the past that 
he is likely to do the same again. In re : 
Shivram Parashram. 1 Cr. L. J. 755 : 

6 Bom. L. R. 663. 

S. 107 — Security — Conviction for rioting 

— District Magistrate, power of, in appeal, to 
order security for good behaviour — Order for par- 
ticular surety, legality of. 

A District Magistrate has no jurisdiction in an 
appeal from a conviction under S. 147 of the 
Penal Code, to order an accused person' to give 
security to be of good behaviour although he 
may order security to keep the peace, nor is his 
order directing a particular individual to be one 
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of the sureties a valid order. Mahabir v Em- 
peror. 19 Cr. L. J. 439 (a) : 

44 I. C. 967 : 16 A. E. J. 280 : 

A. I. R. 1918 All. 95. 

S. 107 — Security — Conviction for rioting 

— No order as to security — Proceeding, separate, 
for confiscation of security, validity of. 

If a Criminal Court, knowing that a person 
charged before it is under security to keep fhe 
peace or to be of good behaviour, while 
sentencing him takes no steps towards the 
confiscation, it is not competent to that Court y- 
or any other Court in a subsequent proceeding 
to take such steps. Munshi v. Emperor. 

25 Cr. L. J. 4 : 

75 I. C. 692 : 1924 A. I. R. Lah. 680. 

S. 107 — Security — Discretion of Magis- 
trate, finality of. 

The question whether it is necessary in the 
interest of keeping the peace to take security 
from a person is essentially a question which 
primarily concerns the District Magistrate and 
the local Police. The Sessions Judge or the 
High Court should not ordinarily interfere in 
such cases. Mohammad Yusuf v. Abdul 
Majid. 32 Cr. L. J. 570 : 

130 I. C. 630 : L. R. 11 All. 117 Cr. 

53 All. 148 : 1930 A. L. J. 1475 : 

I. R. 1931 All. 294 : A. I. R. 1931 All. 53. 

S. 107 — Security — Order requiring 

security in certain sum — Subsequent order re- ^ 
quiring security in greater sum, legality of. 

Once a Magistrate has directed the furnishing 
of security in a certain sum in proceedings 
under S. 107, the proceedings come to an end 
and he has no jurisdiction to alter his order. 
Where one month after passing, an order, the 
Magistrate directed the accused to furnish 
security in a larger sum : Held, that the order 
was ultra vires. Raj Kumar Das v. Emperor. 

20 Cr. L. J. 486 : 

51 I. C. 470 : 17 A. L. J. 335 : 

A. I. R. 1919 All. 329. 

S. 107 — Security — Person bound oner 

to keep the peace — Civil suit by such person re- 
lating to subject-matter of security proceedings — 
Forfeiture of security. 

A person bound over under S. 107 to keep the 
peace is not debarred from instituting a civil 
suit to enforce his rights in respect of the 
subject-matter of the dispute, and the institu- 
lion of such a suit does not involve the forfei- 
ture of the security bond he was required to 
furnish. Sitalv. Emperor. 21 Cr. L. J. 702 : 

57 1. C. 842 : 1 Lah. 310 : 

2 U. P. L. R. Lah. 153 : A. I. R. 1920 Lah. 440. 

S. 107 — Security — Person required not 

to commit breach o^ peace by killing cow in 
village, bound down — Cow killed outside village 
— Bond forfeited. 

The proprietors of the village were mostly 
Sikhs. There were some Muhammadan in- 
habitants. There had been a great deal of 
tension between the Sikhs and Muhammadans 
on the question of cow sacrifice on the occasion 
I of Id-ul-Zuha. The leader of the Muhammadans 
in this village, was bound down under S. 107, 
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Oy the order of M.i"i'-trale. First Clas";. lie 
cxeeiited a haini in tlie sum of It-:. 'idtOO bind- 
iii” Iiini'eir not to eonimil a lireaidi of tlie ])earc 
or to lio Jiiiy act that may probably occasion a 
breach of the j>eacc for a jieriod of one year. . 
Tlie District Maoist rale also passed an order 
under the rules framed under S. -t:!, Punjab 
Laws Act, probibitin" <‘ow saeriliee on the 
occasion of It!-nI-Zuhn. After the Id prayers 
bad been recited, the leader i^lio was bound 
down, sacrificed a eow at a distance of about 100 
yards from the nhadi in the area of an adjoining 
village in an open place under a in'pnl tree. 
'I'lie place ■where the cow •was saeriliced was 
visible from the rtindi of the Sikh villaftc and 
was near a public thorouirbfaro. Within a few 
imadred yards of the )dace where the cow was 
sacrificed was an aiiproved slam;htor house. 
'I'he Muhammadans maintained that sacrificing 
cows at the lime of Jd-id-'Aulia was a religions j 
right of the Muhammadans, and that by sacrific- ' 
ing the cow in the area of another village, they ' 
had net flonc any wrongful act ; Held, that in the 
eireumstanecs the leader of the Muhammadans 
was certainly doing a wrongful net within the 
purview of S. 298, Penal Code, and was thus 
provoking a breach of the peace and, therefore, 
his security bond under S. 107, could be for- 
feited. Jhr.iltitn V. Emperor. 39 Cr. L. J. 23 : 
171 I. C. 950 : 39 P. L. R. 179 : 10 R. L. 256 : 

A. I. R. 1937 Lah. 717. 

S. 107 — Seciiritji — Personal sccuritii, 

fnilieiriirii of. 

In cas(' of landed projirietors required to give 
security to keej) the peace, their personal 
security should be considered suOicient. 
Ilhutriihii'i V. Emperor. 22 Cr. L. J. 701 : 

03 I. C. 829 : 3 U. P. L. R. All. 185. 

S. 107 — Scnailti — Ptr.cers of Dhlricl 

.Maphtrate lo citneel hoixl for iiisiijjicirnrn of evi- 
dence. 

.1 District .Magistrate is entitled to entertain 
a petition under .S. 12.*i lo eanerl a bond t > keep 
the penct’, i-xeeuted in iiursuanec of an order of 
a F'rst t’l.iss .Magi.st rate under S :. 107 and ILS 
on the sole ground th.il the evid''nce before 
tlie .Ma.gistrate «lid not justify him to pass the 
order. Ti/ahji. ,1 . — ^Thc words “at any lime” 
in the section mean, however early or however 
late.’ Mare Con'd w Kmpe.rnr, (1-'. 11.) 

14 Cr. L. J. 546 : 

21 I. C. 146 ; 1913 M. W. N. 715 : 
14 M. L. T. 328 ; 25 M. L. J. 459. 

S. 107 — Principal and snretii n-rcuting 

I'iiiid for /yejiing peace — Siiretii, irhen liahlr. 

Where the accused and bis surety both have 
< \ecuti‘<l bonds, it is the princip.al band which 
is to tie forfeited first and it is only ifllrit c.tn- 
lifit be re.dired, that the sufj-ty i> lialde to pay. 
'i'he '.tme principle troiild apply to a fr;u'tional 
s’lin •Hit <it the tmnd. 81 1. t'. ti.I.'i { 1 followed. 
Cl.nndrir .S'icg’i v. Emperor. 41 Cr. I-. J. 359. 

<1, 107 .^Vn.ri/f/ -Proof. 

.\n I'nler under S. lUT imp only be passed 
v.hen till re is a finding that tJic iwr-ons sought 
to be bMiinil rlown ar<‘ guilty I'f ■wrongful acts 
committed or sought to be cummitted by them. 
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This can only be provcil by overt acts. Laclimi 
NinzU V. Emperor. 22 Cr. L. J. 86 ; 

59 I. C. 374 : 1 P. L. T. 681. 

S. 107 — Srcurltn prorreding.-,- — European 

' liridxh .'.ntijce!, rigid.'; of. 

A Furopean Ilrilisb tubjeel is entitled to claim 
that he .should be tried by a .lustiee of the 
Peace or a District Magistrate or I’rc.sideney 
Magistrate, provided the .lustiee of the Peace 
is a Magistrate of the First Class and a 
F'uropean llriiisb subject. J}. T. Ilopcrofl v 
l-Imvcror. 9 Cr. L. J. 359 • 

1 1. C. 737 : 13 C. W. N. 151 : 

36 Cal. 163. 

S. 107 — Security — Pigoraus imprison- 

rticnl in default of security, legality of. 

An order directing that in default of furnishing 
the required security, the accused should under- 
go rigorous imprisonment, is altogether illegal. 
Ultam Cliand Singh v. Emperor. 

26 Cr. L. J. 430 : 
85 I. C. 46 : L. R. 5 All. 24 Cr. : 

A. I. R. 1924 All. 695. 

! S. 107 — Security — Security proceedings — 

j Use of threats — Likelihood of a breach of the 
pence— Use bombastic and exaggerated language 
' — Security. 

, In proceedings under .S. 107 and 110, the Court 
is entitled lo take into consideration the 
utterance of thrcat.s by a party on different 
occasions ns well ns the previous relations of 
the parties and the antecedent and existing 
circumstances. Rut the use of langu.age of 
mere bombast docs not render the j)cr.sons 
using it liable to be dealt with under the pro- 
visions of the sections. IVherc the accused were 
alleged to have .said “ if the suit went on ivc 
■would plant u Hag on the Xnsir Kolia and 
build a mosque"; lleld. that this did not justify 
the Court in calling on them lo furnish security. 
Ju re : Chinnaihambi Jtoxethan, 

12 Cr. L, J. 104 : 
9 I. C. 594 : 9 M. L. 'T. 271 : 

1911 2 M. W. N. 235. 

S. 107 — Procedure. 

.A Magistrate in ordering a jierion to furnish 
^.security to keep the peace, must follow the 
"directions laid down in Chapter VIII and give 
the pcr.son bound over an ojijiortunily to .sliow 
cau-e. .Jasdnmba Prasad v. Emp.~ror. 

13 Cr. E. J. 844 : 

17 I. C. 716. 

S. 107 — .Security— Time for furnishing 

srcurilif — Duty of Magi'trnle. 

.•\ person ag.iinst wliom an order is pa-.se.d 
under S. H)7, must be given sullieient time 
to furnid) 'ccurilv. Maun-: Tun I', v. Emyror. 

27 Cr. L. J. 318 : 
92 I. C.702 : 4 Pom. L. J. 172 : 

A. I. R. 1925 Nag. 353. 

Ss. 107. 125 — Security —Canerllalion of 

lyind" by Distrir! Mogistratr—t, rounds. 

t'nder .S. 12.*>. the Distriit .M;t','i-.trate ran 
eamvl the bonds only on the ground that they 
arc no longer necessary. Hanar.si Das v, 
Parlap Singh. 14 Cr. L. J. 63 (a) : 

IS 1. C. 351 : 11 A. L. J. 16 : 35 All. 103. 
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Ss. 107, 250— Penal Cade {Act XLV of 

ISGO), S. oOG — Sccurily inocccdings — Admission 
of liabiliitj (o furnish securily — Dismissal of 
application — Comjiensalioji, whether can be 
awarded. 

S. 250, Cr. P. C., does not apply to proceedings 
under S. 107. Where a complaint is filed under 
S. 107 but the Court chooses to regard it as 
a complaint under S. 50G of the Penal Code 
and eventually dismisses the complaint, it lias 
no jurisdiction to pass an order for compen- 
sation under S. 250 particularly Avhere the 
accused person has expressed his willingness 
to furnish security. liaij Nath v. Kali Charan. 

28 Cr. L. J. 604 ; 
102 I. C. 780 : 25 A. L. J. 493 : 
L. R. 8 All. 87 Cr. : 7 A. I. Cr. R. 543 : 
49 All. 750 : A. I. R. 1927 All. 531. 

Ss. 107, 250 — Sccurily proceedings — Com- 
pensation. 

An order for payment of eom^iensalion can- 
not be made against person who has jietitioned 
a I\Iagistratc to take action under S. 107. Bin- 
dhachal Parsad Jlai v. Lai Bihari Bai. 

15 Cr. L. J. 578 (a) : 
25 I. C. 330 : 12 A. L. J. 506 : 36 All. 382 : 

A. I. R. 1914 All. 370. 

S. 107 — Sub-Divisional Magistrate if 

can take proceedings under S. 107 against jrrrson 
residing outside his sub-section. 

Tlic jurisdiction of a Sub-Divisional Magis- 
trate is confined to his own division and he 
cannot take proceedings under S. 107 against 
a person residing outside his sub-division. Syed 
AH V. Emperor. 39 Cr. L. J. 810 : 

176 I. C. 784 : 11 R. N. 79 : 
A. I. R. 1938 Nag. 448. 

S. 107 — Sureties, rejection of — Duty of 

Court. 

If the Magistrate is not .satisfied with the 
sureties tendered, he should reject them within 
a reasonable time, so as to give the accused 
an opportunity of offering fresh sureties. 
Mating Tun U. v. Emperor. 27 Cr. L. J. 318 : 

92 I. C. 702 : 4 Bur. L. J. 172 : 
A. I. R. 1925 Rang. 353. 

S. 107 (4) — Application of — Detention of 

accused by District Magistrate, legality or. 

Where the accused were not sent before the 
District ISIagistratc by any other Magistrate 
under S. 107 (3), the case did not come under 
S. 107 (4) and the order by the District Magis- 
trate detaining the accused in custody was 
made without jurisdiction. In re : Chitham- 
baram Pillatj. 7 Cr. L. J. 360 : 

3 M. L. J. 311 : 31 Mad. 315. 

Ss. 107, 4 (h) — Application under, if 

complaint. 

An application under S. 107 does not fall 
within the definition of a ‘complaint’ under 
S. 4 (/i) and S. 203 has, therefore, no applica- 
bility to such an application. Shams-ud-Din v. 
Bam Dayal Singh. 25 Cr, L. J. 89 : 

76 I. C. 25 : 1924 A. I. R. Lah. 630. 

Ss. 107, 257 — Defence loilnesses — Refusal 

to summon — Reasons. 
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In a case under S. 107 the Magistrate must 
issue summonses for the attendance of the 
witnesses for the defence, unless he takes the 
responsibility of recording his ground for re- 
fusing the application for any of the reasons 
spccilied in S. 257, Emperor v. Nand Lai. 

32 Cr, L. J. 320 : 
130 I. C. 816 : A. I, R. 1931 Lah. 56 (2). 

Ss. 107, 526 — Action at time of moving 

High Court — Transfer. 

Where some of the party against whom pro- 
ceeding under S. 107 was instituted at the 
lime they moved the High Court : Held, 
that in consequence of the order the Petition- 
ers might have a reasonable apprehension 
that they would not have a fair and impartial 
trial. The High Court, therefore, transferred 
the case from the JIagistrate’s file. Bibcc 
Kalsum v. Uinatul 3Iehdi. 4 Cr. L. J, 556 : 

11 C. W. N. 121. 

S. 108. 

Sec Cr. P. C., 1808, S, 112, 

S. 108. 

Accused engaged in continuous seditious pro- 
paganda — Merc fact that forum of their activi- 
lies is closed, is not a ground for invalidating 
order under S. 108. Rampal Singh v. Emperor. 

35 Cr. L. J. 408 : 
147 I. C. 266 : 35 P. L. R. 157 : 
6 R. L. 375 : A. I. R. 1933 Lah. 236. 

S. 108. 

Accused making isolated speech on special 
occasion at a meeting for .special purpose — ^Ab- 
sence of evidence as to his having made object- 
tlonable .speeches in the past or of intention to 
do so in future — .\ction under S. 108 is not 
legal. Chandra Bhan Gupta v. Emperor. 

35 Cr. L. J. 562 : 
147 1. C. 1082 : 11 O. W. N. 26 : 6 R. O. 363 : 

A. I. R. 1934 Oudh 70. 

S. 108 — Accused required to furnish' 

security — Subsequent conviction of substantive 
ojfencc — Security xoithdraivn — Committal to Jail 
— Dale from which substantive sentence to com- 
mence. 

Accused was, on 23rd May 1921, ordered to 
furnish security under S. 108, for one year, or 
undergo imprisonment for that period. On 
31st Julj', 1921, he was convicted of a sub.stan- 
tive offence under S. 500, Penal Code, and 
sentenced to undergo three months’ simple 
imprisonment, but he remained on bail till 23rd 
November 1921, when the bail bond was 
cancelled. In the meanwhile, on the 10th 
October 1921, he withdrew his security and on 
23rd November 1921, was committed to jail 
under S. 108 : Held, that the sentence of 
imprisonment under S. 500, Penal Code, took 
effect on 23rd November 1921 when accused’s 
bail-bond was cancelled as on the date on which 
that sentence was imposed, he M’as not under- 
going a sentence of imprisonment. Ganesh 
Shankar Vidyarthi v. Emperor. 

24 Cr. L. J. 577 : 
173 I. C. 321 : 25 O. C. 249 : 10 O. L. J. 593 : 

A. I. R. 1923 Oudh 56. 
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^S. 108 — Appliralion of — Explanation of ‘ 

conduct — Uniirrinhing to ilfaist in fuliirr. ' 

Where hefore the t'mniiicnri'mrnl of the trial, 
the petitioner pHl in an application, prolc.stinsr 
llial he had never made any .‘.peeeli for the 
pnrpo<:c of disseminalin;; sedition l)nt to remove 
all room for misunder-tandin:;, exprestin" Iii< 
readiness to pivc an nndertakini: tlisit he voiild 
deliver no speeches on jiolitical suhjeets from 
public j)Ialfornis for a jicriod of one year; hut the 
Dislriel Ma"islrate declined to aece[)t any such 
. undcrltikinc : Held, that the Macislrate rvas 
riolit in doing so. TJie case before the Magis- 
trate was Criminal and he had to conform to 
the j)rovisions of the law strictly before passing ] 
an order restricting the ordinary rights of a 
stihjeel of the Crown. The undertaking offered 
was not one of penitence as no offence was I 
admitted. Vaman Snhharam Kharev. Emperor. 

10 Cr. L. J. 379 : 

3 I. C. 776 : 11 Bom. L. R. 743. 

S. 108 — Application of. 

The rule laid down in Sital Prasad v. Emperor, 
;t-t Ind. Cas. 074, that in order to justify an order 
tmder S. 1(18 (fi), one has onlj* got to find that 
there arc words used in the matter complained 
of which are likely to promote feelings of 
enmity or hatred, is wholly unsupportable. The 
utmost that is warranted on any view of the 
section i.s that a person comes within its scope 
'if he dis.scminatcs matter which reveals an 
Intention to promote feelings of enmity. .Matter 
which has in fact a tendency to do so may be 
published alio iutuito or even with an honest 
view to slop class hatred. P. Jv. Chahravartii 
V. Emperor. 27 Cr. L. T. 1154 : 

97 I. C. 738 : 30 C. W. N. 9.53 : 44 C. L. J. 172 ; 

54 Cal. 59 : A. I. R. 1926 Cal. 1133. 
S. 108 — Application of~Tcst. 

The le.st under S. lOS is whetlicr the person 
proceeded against has been disseminating 
.seditious matter nnd whether there is any fear 
of the rciictition of the offence. In each case, 
that is a question of fact, famau Satdinram 
Kharc v. Emperor. 10 Cr. L. J. 379 : 

3 I. C. 776 : 16 Bom. L. R. 743. 

S. 108 — Application of. 

Where all that was jirovcd against the accused 
was that he had joined the processions and 
meetings arranged by the Congress Committee: 
Held, tliat S. lO.S had no application, Jngan 
-Vnl/i I.utltra \. Emperor. 32 Cr. L. J. 1172 : 

134 I. C. 486 : 1. R. 1931 Lah. 934 : 

A. I. R. 1932 Lah. 7. 
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The Courts have got, in all cases coming up 
either under Ss. 7()S, 10!) or lit), to pay strict 
regard to the question nhelhcr the evidence 
produced is legal evidence in the case on the 
question of rci)utc. AVherc a mere general 
charge is put forward against a certain person 
that he is a burglar or tliief. this st.'itement 
must be tested in the light of tangible facts 
and patlieulurs if there are any such facts to 
s)i}>porl the .story, and if there arc no such 
facts, the evidence loses its value. Emperor v. 
Kvdua linri. 31 Cr. L. J. 301 : 

121 I. C. 559 : A. I. R. 1930 All. 37. 

^S. 108 — Magistrate aelin^ on previous 

information haidnfi Jurisdielton to do so — Discre- 
tion should not hr interfered rcith — Even if hr 
had no jurisdiction, S. 531 covers ease whrn no 
prejudice is caused. 

Where it is clear from the order that the Ma- 
I gi.strate 1ms believorl the information and acted 
on it, it is in the last degree undc.sir,able that 
the Iligh Court should go behind the infor- 
mation nnd .substitute a conclusion reached 
: after elaborate enquiry nnd arguments, for a 
j discretion which the Magistrate was expected 
I to exercise on the spot ns soon as he con- 
veniently could : Held, that after transfer 
of the case, the Magistrate enquiring into the 
matter on the basis of previous information, 
has jnri.sdiclion to ))rocccd with Ihc case anil 
that even if he docs not have it, S, .'illl , Cr. P. C, 
would cover the ease when no failure of 
I justice i.s caused. Narsingh Prasad Aganoata v. 

\ Emperor. 38 Cr.' L. J. 447 : 

167 1. C. 739 : 19 N. L. J. 183 : 

I. L. R. 1936 Nag. 200 : 9 R. N. 209 : 

, A. I. R. 1937 Nag. 70. 

I S. WB— Object of. 

j The provisions of Ch. VUI arc preventive in 
! their scojic nnd object, nnd are aimed at 
; persons who arc a danger to the public by 
' reason of the commission by them of certain 
j ofTcncc.s. Vaman Sahharam Kharc v. Em- 
1 peror, 10 Cr. L. J. 379 : 

, 3 I. C. 776 : 11 Bom. L. R. 743. 

. S. 108 — Printing of boot: — Abetment of 

dissemination. 

By printing a book, the printer abets the 
dissemination of the book within the meaning 
I of S. lOS ?jul must be shown to have hail 
j knowledge of the matter published. Pitre v. 
Emperor. 25 Cr. L. J. 150 ; 

76 I. C. 294 : 25 Bom. L. R. 97 : 
I 47Bom.438:A. I.R. 1923 Bom. 255. 


S. 108 — Commission of one offence 

proved— J 'roceedi ngs, i llrgal. 

It is illegal to' initiate proceedings under 
1(W, against a person where all that is 
proved a:r.iinst him is tlic commission of one 
particular offence at one particular time, nnd 
there is no evidence of his having done so 
before nr of his having an intention of doing so 
in the immediate future. Chirauji IasI v. 
Emperor. 30 Cr. L. J. 216 : 

114 I. C. 48 : 26 A. L. J. 813 : 50 All. 854 : 

1. R. 1919 All. 940 : A. 1. R. 1928 All. 344. 


S, 108 — Proceedings under .S. lO'i for 

speeches offending against ,8’. 153-A, Penal Code 
(.-let XLV of JSGO) — Pres inus speeches made Lp 
speaker, if admissible under .S'. 11, Evidenee .tel {/ 
aflSTd). 

Where proceedings are st.-irled against a jx-r-on 
under 8. ink, in rc'peet of certain sje-eeht-s 
made by him offending against S. 1.7:!-.\, I. P. 
the presioiis sj>eeehes made l>y such person sire 
adniissildcin evidence under S. l-S, Evidence ,\et, 
as Ids state of mind refjeeted in the jircvious 


S. lOS — Evld'nrt ef repule—IJuli/ of xps'cehes would he liighly m.alcrial in lieter- 

Magistrafes to sentUnise general charges. ' mining the .si>c3kcr’.s intention in delivering the 
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(|iiestioncd spccelics. Jagavnalli Prasad v. 

linwcroT. 41 Cr. L. J. 713 : 

189 I. C. 74 : 1940 M. L. J. 31 : 
13 R. N. 39 : A. I. R. 1940 Nag. 134. 

S. 108 — Proof of autlioriii/. 

Tlie fact of authorship of book must i)n 
proved as any otlier fact. Statement of Manager 
of Press under S. 18, Press and Registration of 
Rooks Act is no evidence. 

25 Cr. L. J. 150 : 
76 I. C. 294 : 25 Bom. L. R. 97 ; 
47 Bom. 438 : A. I. R. 1923 Bom. 255. 

S. 108 — Proof of coiwiclion of single 

of fen cc — Pro ceedingnn -xva r ran led. 

^Vliere proceedings under S, 108 were taken 
against a person who had committed only a 
single offence under .S. l.l.'t-.'V of t!ic Penal Code, 
to avoid trouble and possiljle refusal of Covern- 
ment to prosecute under S. : Held, that 

the proceedings were illcsil and unjust ifiaidc. 
Chiranji Lai v. Emperor. 30 Cr. L. J. 216 : 

114 I. C. 48 : 26 A. L. J. 813 : 50 AH. 8.54 : 
I. R. 1929 All. 940 ; A. I. R. 1928 All. 314. 

S. 108 -Proof. 

It must be shown llial tlicre is danger of the 
accused’s continuing his seditious n<-livitics 
unless he is prcvenliai from doing so under this 
section. Jagan Nalli Lullira v. Emperor. 

32 Cr. L.T. 1172 : 
134 I. C. 486 : I. R. 1931 Lah. 934 : 

A. I. R. 1932 Lah. 7. 

S. 108 — PubUention of bool; — Dissemi- 
nation. 

In the case of tlie puldisher of a hook, it may 
be presumed that he has disseminated or abetted 
the dissemition of the book witiiin tnc meaning 
of S. 108 and that he has knowledge of its 
contents. Pitre v. Emperor. 25 Cr. L. J. 150 : 

76 I. C. 294 : 25 Bom. L. R. 97 : 
47 Bur. 438 ; A. I. R. 1923 Bur. 255. 

S. 108 — Requirements of. 

Per Shah, A. C. J . — For the purposes of .S. 108 
it is not sutTicient to prove llial Hie ])erson 
proceeded against is the aullior of a seditious 
pamphlet ; the prosecution must give some 
evidence as to his connection with its actual 
publication or subsequent dissemination. Pitre 
V. Emperor. 25 Cr. L. J. 150 : 

76 I. C. 294 : 25 Bom. L. R. 97 : 
47 Bur. 438 : A. I. R. 1923 Bom. 255. 

S. 108 — S. 110, zohclhcr applies where 

S. lOS is applicable. 

The mere fact that S. 108 may have been 
applicable to a case, does not necessarily make 
S. 110, inapplicable. Monindra Mohan Sanpal 
V. Emperor. 19 Cr. L. J. 696 : 

46 I. C. 152 : 28 C. L. J. 25 : 
23 C. W. N. 193 ; A. I. R. 1919 Cal. 702. 

S. 108 — Securitii, amount of. 

It is improper to demand an excessive amount 
as security which leaves the accused no option 
even if he wanted to furnish a security, and 
practically amounts to sending him to Jail 
without being tried and convicted for any 
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j offence. Secretary, High Court Bar Association, 

I Lahore v. Emperor. 33 Cr. L. J. 831 : 

139 I. C. 696 ; 33 P. L. R. 911 : 

I. R. 1932 Lah. 606 : A. I. R. 1932 Lah. 559. 

S. 108. 

Where the petitioner in the course of a speech 
asked the audience to secure sxvaraj : Held, 
that tlie M’ord sioaraj does not necessarily 
mean government of the country to the e.x- 
1 elusion of the present Government. Its literal 
I meaning is “self-government” and its ordinary 
; .acceptance is “home rule” under the Govern- 
, ment. Looking at the substance and not the 
* exact words, there was nothing that would 
bring Petitioner under S. 124-A of the 
' I. P. C. or of S. 108, cl. (a) of the Cr. P. C. 
and, therefore, the iietitioner could not be 
bound down under S. 118 rea 1 with S. 108 
of the Code. I Vuj Bhusan Roy v. Emperor. 

6 Cr. L. J. 297 : 

11 C. W. N. 1050 : I. L. R. 34 Cal. 991 : 

6 C. L. J. 699. 

; S. 108 (b ) — Intention to promote or 

attempt to promote feelings of enmity or hatred, if 
' nreessary. 

To justify an order under S. 108 (6), it is 
not necessary to find that there was actual 
intention to promote or attempt to promote 
, feelings of enmity or hatred between different 
i classes of llis Majesty’s subjects , it will be s 
sutTicient when it is found that there are 
■ words in the leaflet or matter complained of ; 

: which were likely to promote feelings of en- 
mity or hatred. Sital Prasad v. Emperor. 

17 Cr. L. J. 254 ; 

20 C. W. N. 199 : 23 C. L. J. 105 : 

43 Cal. 591 : A. I. R. 1916 Cal. 921. 

S. 138 [b) —Proceedings not trial — Ac- 

, eased European British subject — Competent Court. 

' .S. -151 applies only to trials, and an inquirj' 

, under S. 108 (i») is not a trial. A Magistrate, 

I who is a European Britisii Subject and a 
I Justice of the Peace, is competent to hold an 
j inquiry under S. 108 against a European 
British subject. Dhammatoka v. Emperor. 

12 Cr. L. J. 248 : 

10 I. C. 789 : 4 Bur. L. T. 84. 

S. 108 (b) — Requirements of — Intention 

to provoke bad feelings. 

In order to sustain an order under S. 108 (b), 
it is not sutTicient to prove that the language f 
used was highly offensive to a community 
but it must be shown that the applicant 
intended to provoke feelings of enmity or 
hatred between two communities. It is not 
necessary that he should have succeeded in 
exciting such feelings. Dhammatoka v. Emperor. 

12 Cr. L. J. 248 : 

10 I. C. 789 : 4 Bur. L. T. 84. 

S. 109 — Action under, when justified. 

It is only when the ordinary means for 
detection and prevention of .crime and for 
ensuring good behaviour have been adopted 
and have failed, that resort to the special 
means provided by Ss, 109 and 110 is justifi- 
able. Nga Po Aung v. Emperor. 

5 Cr. L. J. 377 : 

I 13 Bur. L. R.i91. 
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— — S. 109 — Bond under Sections 109 and 

110 cannot be taken. 

A Magistrate cannot take a bond fioin an 
accused person under the two Ss. 109 and 110 
together. ManikJeam v. Emperor. 

10 Cr. L. J. 243 : 
3 I. C. 77. 

S. 109 — Bond tinder Ss. 109 and 110, 

•whether void. 

A security "bond given in pursuance of an 
order binding over a person both under Ss. 109 
and 110 is not void. Gcomal v. Emperor. 

27 Cr. L. J. 326 ; 
92 I. C. 742 : 20 S. L. R. 95 : 
A. I. R. 1926 Sind 180. 

S. 109 — Breach of bond — Liability of 

Principal and Surety. 

When a bond for good behaviour is broken, 
the principal and sureties are jointly and 
severally liable for the sum named in the bond 
and no more. Emperor v. Nga Rating. 

2 Cr. L. J. 463 : 
U B. R. 1905 Cr. P. C. 31. 

S. 109 — Concealing, what is. 

Where the accused docs not give a satisfactory 
account of himself, the proper clause applicable 
is (b) and not (a) of S. 109. Where the accused 
was not actually hiding, but was walking along 
the road, and on observing the watchman, he 
stood still and w'aited until his attention should 
be diverted before proceeding on his way, 
standing there apparently in the hope that he 
might be mistaken for an inanimate object, 
this cannot be considered as concealing his 
presence. 39 Cr. L. J. 747 : 

176 I. C. 465 : 11 R. N. 54 : 
I. L. R. 1938 Nag. 595 : 
A. I. R. 1938 Nag. 303. 

S. 109 — ‘ Concealment ’ meaning of — 

Failure to give satisfactory account, what is. 

S. 109 (a) refers to the ease of a continuous 
act and not the case of an isolated effort at 
concealment. A person cannot be said to have 
failed to give a satisfactory account of him- 
self within the meaning of S. 109 (6), merely 
because he did not give a satisfactory account 
of what he was doing at the time of his arrest. 
Gobra Badia v. Emperor. 31 Cr. L. J. 408 : 

122 I. C. 295 : 50 C. L. J. 181 : 
A. I. R. 1929 Cal. 729. 

S. 109 — Concealment, nature of. 

Concealment, in order to avoid observation, is 
no offence. The object of the concealment 
must be with a view to committing some 
offence. Satish Chandra Sarkar v. Emperor. 

13 Cr. L. J. 161 : 
13 I. C. 913 ; 16 C. W. N. 499 : 
15 C. L. J. 396 : 39 Cal. 456. 

S. 109 — Concealment, nature of. 

S. 109, sub-cl. (a), cannot be so read as to 
apply to a person who takes steps to conceal 
himself, in the sense of concealing his presence 
in the way in which a criminal conceals his 
presence when he goes in the dark, or by a 
deserted road, or by some other secret means. 


I Cr. P. CODE (1898), S. 109 
to commit a crime in his own neighbourhood. 
Emperor v, Bhairon. 27 Cr. L. J. 1116 : 

97 I. C. 428 : L. R. 7 All. 183 Cr. : 
25 A. L. J. 94 : A. I. R. 1927 All. 50. 

^ S. 109 — Concealment, what is. 

No definite rule whether the concealment 
should be continuous or not, should be laid 
down and it is a question of fact in each case. 
Ganpati v. Emperor. 39 Cr. L. J. 807 : 

176 I. C. 820 : 11 R. N. 78 : 
A. I. R. 1938 Nag. 465. 

S. 109 — Concealment, what is. 

There may be concealment even if residence 
within the local limits is well-known. Ganpati 
V. Emperor. 39 Cr. L. J. 807 : 

176 I. C. 820 : 11 R. N. 78 : 
A. I. R. 1938 Nag. 465. 

S. 109 — Conditions necessary for applU 

cation of cl. (a). 

To bring a case within the purview of S. 109, 
Cl. (a), there must be some definite attempt at 
concealment by taking precautions with that 
object in view, whether it be by disguise or 
otherwise indicating a desire to hide the fact 
that the person is present within the local 
limits of the Magistrate’s jurisdiction. The 
clause should be used with proper discretion. 
liambirich Ahir v. Emperor. 27 Cr. L. J. 1128 : 

97 I. C. 648 : 1926 Pat. 290 : 
8 P. L. T. 95 : 6 Pat. 177 : 
A. I. R. 1926 Pat. 569. 

S. 109 — Conspiracy — Correspondence 

with criminal outside jurisdiction — Ostensible 
means of subsistence — Man residing with father, 
capable of supporting him. 

Tlie fact that a person had been previously 
connected with any criminal conspiracy or 
might still be connected with anarchist agita- 
tion or be in corres 2 )ondcnce with any criminal 
outside the jurisdiction of the Magistrate, 
would not be relevant in a case under S. 109. 
It would have to form the basis of a substan- 
tive i^rocecding under S. 110. Therefore, a 
jjerson cannot be called upon to furnish any 
security under S. 109 in respect of an alleged 
temporary concealment in his father’s house 
unconnected with any intention to commit an 
offence, nor with any previous concealment 
which admittedly must have been outside the 
jurisdiction. Satish Chandra Sarkar v. Emperor. 

13 Cr. L. J. 161 : 
13 I. C. 913 : 16 C. W. N. 499 : 
15 C. L. J. 396 : 39 Cal. 456. 

S. 109 — Construction — Magistrate, when 

can act under S. 109 (a). 

The words “ within the local limits of such 
Magistrate’s jurisdiction ” must be read along 
with “ to conceal his presence ” and the offence 
contemplated is that of a person, probably, 
though not nceessarily, coming from outside 
the jurisdietion into the Magistrate’s jurisdic- 
tion for some nefarious purpose and taking 
precautions to conceal the fact that he is pre- 
sent in that jurisdiction. Emperor v. Bhairon. 

27 Cr. L. J. 1116 : 
97 I. C. 428 : L. R. 7 All. 183 Cr. : 
25 A. L. J. 94 : A. I. R. 1927 All. 50. 
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S. 109 — Evidence, quantum of. 

The only evidence against a person was that 
he was seen coming out of a sugar-cane field 
at 10 p.m. and being challenged ran away 
and was caught : Held, that he could not be 
bound over under S. 109. Emperor v. Bisham- 
bhar. 29 Cr. L. J. 864 : 

111 I. C. 448 : 26 A. L. J. 896 : 

10 A. I. Cr. R. 353 : A. I. R. 1928 AIL 476, 
S. 109. 

Fact of accused again found in suspicious 
circumstances witliout any means of liveli- 
hood or unable to give satisfactory explana- 
tion of himself, does not result in forfeiture 
of the bond. Emperor v. 'Bahadur Singh. 

33 Cr. L. J. 281 : 

136 I. C. 373 : L. R, 12 All. 160 Cr. : 

1932 A. L. J. 112 : 54 All. 335 : 

I. R. 1932 All. 197 : 

A. I. R. 1932 AIL 58 (1). 

S. 109 — “Give salisjaclortj account of 

himself”, meaning of. 

Tlie phrase “give satisfactory account of 
himself” in S. 109 does not mean that the 
person should satisfy the Magistrate that he 
-spends his time, or at least his leisure hours, 
in a satisfactory manner. A municipal peon, 
whose residence and oecupation .arc well- 
known but who is said to prowl about at 
night, to be a companion of scoundrels, to 
y- bolt from the Police and to be armed with, 
^ and using a lathi, cannot be said to be a 
person who is unable to give a satisfactory 
account of himself, and cannot be bound down 
under S. 109. Sharif Ahmad v. Empetur. 

12 Cr. L. J. 536 : 

12 I. C. 304 : 8 A. D. J. 1097. 

S. . 109 — Giving salisfaclory account of 

oneself, what is not. 

Under S. 33, Cr. P. C., an officer in charge of 
a Police Station is empowered to arrest or cause 
to be arrested inter alia anyone who cannot give 
a staisfactory account of himself, and the satis- 
factory account which is to be given cannot, at 
the moment when an arrest is impending, be 
considered to have reference to anything except 
the ciscumstances in which he is about to be 
apprehended. The wording of S. 109 is not 
otherwise, and it cannot be apprehended that 
a person can be considered to have given a 
satisfactory account of himself, if being found 
-V with unmistakable burgling instruments in his 
y possession, in the middle of the night, he says 
' that he is a respected house-holder, following 
an honourable profession in the day time still 
less can he be said to have given a satisfactory 
account of himself when, on being accosted, he 
flings away a bundle of house-breaking imple- 
ments and runs to his own house by a devious 
route, and when forced to open his door to the 
Police, denies that he had left his liouse that 
night, Ahesanali v. Emperor. 

39 Cr. U. J. 747 ; 

176 I. C, 465 : 11 R. N. 54 : 
I. L. R. 1938 Nag. 595 : A. I. R. 1938 Nag. 303. 

S. 109. 

Imprisonment for default i:i furnishing 
security under S. 109 — Subsequent conviction 
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under Opium Act for offence committed prior to 
order under S. 109 — Order that sentence under 
Opium Act should commence after expiry of 
sentence under S. 109 is illegal. 

34 Cr. L. J. 1152 : 

145 I, C. 1007 : 10 O, W. N. 786 : 

6 R. O. 75 : 

A. I. R. 1933 Oudh 381. 

S. 109 — Magistrate by order under S. 112 

taking security under S. 109 (b) — Sessions Judge 
OH appeal considering that facts come under cl. (a) 
and not (b) and so changing S. 109 (b) to S. 109 
(a) — Action, if without jurisdiction. 

Where Sessions Judge in appeal has considered 
that what is set out in the body of the order by 
the Magistrate under S, 112 brings the matter 
within the terms of cl. (a) of S. 109 and not 
under el. (b), as the trying Magistrate did and 
he has in effect corrected what lie considers 
either to be a misconception of the trying 
Migistratc or a clerical error and the substance 
of the accusation which the applicant had to 
meet, has not been altered in any way, the 
action of the Sessions Judge is not without 
jurisdiction. Ahesanali v. Emperor. 

39 Cr. L. J. 747 : 

176 I. C. 465 : 11 R. N. 54 ; 
I. L. R. 1938 Nag. 595 : A. I. R. 1938 Nag. 303. 

S. 109 — Man of position and substance 

foolishly choosing not to give his correct name 
and trying to run away from Police — Inference. 

In the case of a man of position and substance, 
tiic mere fact that be foolishly chose not to 
give his correct name and very foolishly tried 
to run away from tlic Police at the time he was 
arrested, and declined to explain how he hap- 
pened to be tiiere, are no reasons for holding 
that he could not give a satisfactory explana- 
tion of himself or for saying that he is a man 
of no ostensible means of subsistance. Din 
Mohammad v. Emperor. 37 Cr. L. J, 888 : 

164 I. C. 105 : 1936 O. L. R. 426(2) : 9 R. O. 36 ; 

1936 O. W. N. 752 .• A. I, R. 1936 Oudh 383. 

S. 109 — Order for furnishing security for 

good behaviour — Imprisonment, in default. 

Where a Magistrate ordered that the accused 
should furnish security for good behaviour and at 
the same time directed that he should suffer im- 
prisonment in the event of his failure : Held, 
that the order as to imprisonment was illegal, 
and that a Magistrate could not award imprison- 
ment in anticipation of non-compliance with his 
order, and that he should give the accused an 
opportunity to obey his order by fl.xiag a time 
within which to furnish security. In the matter 
of : Ganga. 9 Cr. L. J. 350 : 

12 M. C. C. R. 143. 

S. 109 — Order under either section during 

continuance of order under other section. 

Ss. 109 and 110 having the same object, an 
order under the latter section, during the 
continuance of an order under the former 
section is invalid in law. Ghulam AH v. Em- 
peror. 1 Cr. L. J. 457 : 

8 C, W. N. 543. 

S. 109 — Penal Code (Act XLV of 1860), 

S. 379 — Sentence for rigorous imprisonment in 
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default of security — Subsequent sentence for 
theft — Concurrent sentences. 

The accused against whom proceedings were 
taken under S. 109, was under S. 123, sentenced 
to rigorous imprisonment in default of security 
for good behaviour. Subsequently before the 
expirj' of that term, he was convicted of the 
offence of theft committed before the passing 
of the first sentence. For this offence, he was 
sentenced to suffer rigorous imprisonment for 
another term with a direction that the sentence 
should take effect on the expiry of the first 
sentence : Held, that both sentences must run 
concurrently and could not be directed to run 
consecutively. Queen-Ejnpress v. Tulshya 
Bahiru, {1898) Unrep. Cr. C. 970 : Emperor 
V. Mutkahomaran, 27 M. 525 : Joghi Kannigan 
V. Emperor, 31 M. 515 : 4 M. L. T. 223 : 8 Cr. 
L. J. 402, followed. Emperor w. Arjun Ambo. 

11 Cr. L. J. 271. 

5 I. C. 861 : 12 Bom. L. R. 129. 

S. 109 — Person not concealing fact o^ 

his presence •within jurisdiction but concealing 
himself for committing offence — Security pro- 
ceedings, legality of— ‘Is taking,’ cannot give a 
satisfactory account of himself,’ meanings of — 
,Wilhin the local limits of jurisdiction’, zohelhcr 
qualifies ‘presence’ or ‘conceal’— Concealment, 
whether should be continuous. 

Certain persons were found on a dark night 
at about midnight in a mango grove outside 
the abadi of a village with^iouse-brcaking im- 
plements, and when challenged by the con- 
stables tried to run away, and on being caught, 
they first gave incorrect names and false 
addresses in order to hide their identities. 
They were residents of the sub-division in 
whicli they were found : Held, Per Sulaiman, 
Acig. C. J., and Kendall and Weir, JJ., (Boys 
and Banerji, JJ., dissenting), that the case 
fell within sub-cl. (a) of S. 109 and justified 
the initiation of proceedings for taking secur- 
ity from the suspected persons. Per Boys 
and Kendall, JJ., (Sidaiman, Actg. C. J., 
contra and Weir, J., dubitante). — The facts 
fell within the purview of sub-cl. (b) of 
S. 109. Per Sulaiman, Actg. C. J. and Kendall 
and Weir, JJ . — The expression “within the 
local limits of such Magistrate’s jurisdiction” 
in S. 109 (a), is an adverbial clause modify- 
ing the word ‘conceal’ and not an adjectival 
clause qualifying the noun ‘presence’, and on 
a correct interpretation of the section if a 
man is taking precautions anywliere in order 
to conceal his presence, and that concealing 
is to be effected within tlie jurisdiction of a 
Magistrate who receives the information, such 
Magistrate has power to demand security 
even though the residence of the person in- 
formed against witliin the jurisdiction is well- 
known. Per Sulaiman, Actg. C. J. — The ex- 
pression ‘cannot give a satisfactory account 
of himself’ in S. 109 (b) of the Code, does 
not include mere inability to account for 
one’s presence at a particular place at a 
particular time. If a man proves tliat he is 
a resident of the neighourhood, and is a man 
of substance, he must be said to be able to 
give a satisfactory account of himself, 
although he is not able to, or does not, give 
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any convincing explanation why on a par- 
ticular dark night he was found prowling 
about in a lonely place. Per Boys and 
Kendall, JJ. {Sidaiman, Actg. C. J. contra.) — 

The expression “cannot give a satisfactory 
account of himself” in S. 109 (b), includes 
inability to explain his presence at a par- 
ticular time and place where his presence 
at such time and place is suspicious. Per 
Weir, J. — It is not the length of time during 
which the concealment lasts, but the object 
which prompts the concealment, that deter- 
mines whether the concealment is, or is not, i 
such as to come within the purview of 
S. 109 (a) . Emperor v. Phuchai. 

30 Cr. L. J. 145 ; 

113 I. C. 417 : I. R. 1929 All. 129 : 

10 A. I. Cr. R. 53 : 50 All. 909: 26 A. L. J. 1257 : 

L. R. 9 All. 149 Cr. : A. I. R. 1929 All. 33. 

S. 109 — Person residing openly within 

jurisdiction of Magistrate. 

Petitioner by profession a kaviraj, was found 
at about midnight in a iane in a town in associa- 
tion with two others who had in their possession 
house-breaking implements, that on being dis- 
covered he fled, that when arrested, he remained 
silent and that the explanation subsequently 
offered to the IMagistrate of his presence at the 
I time and place in question was false : Held, 
that the facts found did not bring the petitioner 
within either clause (a) or (b) of S. 109. Per 
Hilda, J. — Clause (a) of S. 109 refers to a conti- , 
nuous act and does not, therefore, apply to a ’?i' 
case where there is a momentary effort at con- 
cealment to avoid detection or arrest. Beshu 
Kabiraj v. Emperor. 18 Cr. L. J. 825 : 

41 1. C. 649 : 22 C. W. N. 163 : 

A. I. R. 1918 Cal. 887. 

S. 109 — Person sentenced under S. 109, 

if can be proceeded against under S. 110 — Sen- 
tences, if can be concurrent — Duration and com- 
mencement of second sentence. 

The passing of a sentence of imprisonment 
against a person for failure to give security in 
proceedings initiated against him under S. 109, 
is no bar to action being taken against him un- 
der S. 110 while such sentence is running and 
to his being sentenced to imprisonment a second 
time for failure to give security under the latter 
proceedings, but the period for giving security 
in respect of the second proceedings can com- 
mence only when the sentence under the first 
proceedings expires. Fateh v. Emperor. \ 

30 Cr. L. J. 849 : fZ 
117 I. C. 777 : I. R. 1929 Sind 153 : 

A. I. R. 1929 Sind 166. 

S. 109 — Persons under arrest, if exempt- 
ed — Continuous course of conduct, whether should 
be proved. 

The operation of S. 109, cl. (a) cannot be limit- 
ed to cases where a person has not been brought 
under arrest. Nor is it necessary that a con- 
tinuous course of conduct in taking precautions 
to conceal should be proved before the clause 
can be applied. Rambirich Ahir v. Emperor. 

27 Cr. L. I. 1128 : 

97 I. C. 648 : 1926 Pat. 290 : 

8 P. L. T. 95 : 6 Pat. 177 : 

A. I. R. 1926 Pat. 569. 
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S. 109 — Scope of — Inability to give satis- 
factory account of himself — Living in different 
district at house of dangerous political conspirator 
— Desperate and dangerous character. 

Where a person was found in a district other 
than that in which he resided and in the house 
of a man who was suspected of being a danger- 
ous political conspirator and to have collected 
a large amount of seditious literature : Held, 
that an order under S. 109, clause (b) was 
justified : Held, also, S. 109 (a) applies not 
^ only to vagrants, but it covers suspected 
persons and persons of any class who cannot 
give a satisfactory account of themselves. 
Narcsjdra Mohan Ghosc Choiodkiiry v. Emperor. 

13 Cr. L. J. 239 : 
14 I. C. 431. 

S, 109 —Scope of — Person preparing to 

commit burglary. 

A man who is deliberately preparing to com- 
mit a burglary, and when caiiglit by the Police, 
admits his intention, cannot be dealt with under 
S. 109. Emperor v. Himayalullah. 

28 Cr. L. J. 567 : 
102 I. C. 503 : L. R. 8 All. 106 Cr. : 
25 A. L. J. 679 : 8 A. I. Cr. R. 102 : 
49 All. 844 : A. I. R. 1927 All. 592. 

S. 109— Scope of. 

The section penalises the taking of precaution 
to conceal whether these precautions are 
successful or not. Ganpali v. Emperor. 

39 Cr. L.J. 807: 
1761. C. 820: 11R.N.78; 
A. I. R. 1938 Nag. 465. 

S. 109 — Security f urnished — Detention. 

No person committed to prison under S. 120 
(1) can be detained there if he furnishes 
the security required of him after his commit- 
ment. Consequently, an order stating that he 
should suffer a period of imprisonment in 
default, is illegal. Rangi v. Emperor. 

38 Cr. L. J. 388 : 
167 I. C. 403 : 9 R. N. 185 : 
I. L. R. 1937 Nag. 173 : 
A. I. R. 1936 Nag. 265. 

109 — Ostensible means of subsis- 
tence — Dependence upon father. 

A person who has no means of his own but 
is maintained by his father, who earns an 
honest living, is not “a person who has no 
ostensible means of subsistence. ” Abdul 
Rashid v. Emperor. 22 Cr. L. J. 749 ; 

,64 I. C. 141. 

S. 109-— Satisfactory account, meaning. 

The words ‘ satisfactory account ’ as used 
in S. 109 means satisfactory in accordance 
with the know n facts that are consistent with 
the surrounding circumstances. Emperor v. 
Himayatullah. 28 Cr. D. J. 567 : 

102 I. C. 503 : 8 L. R. A. 106 Cr. : 
25 A. L. J. 679 : 8 A. I. Cr. R. 102 : 
49 All. 844 : A. I. R. 1927 All. 592. 

S. 109 — Scope of — Accused tried and 

convicled—Sccurily on strength of same incident. 
Where a person has been tried and convicted 
for an offence, he should not later on bo > 
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bound down under S. 109, in respect of the 
same incident where there is no other evidence 
against him. Lai v. Emperor. 

29 Cr. L. J. 1043 ; 
112 I. C. 467 : A. I. R. 1928 Lah. 928. 

S. 109 — Security demanded tinder both 

sections, whether legal. 

A Magistrate should not hold a single enquiry 
under Ss. 109 and 110, in the case of two 
persons, unless he is satisfied that the two 
men were acting in concert, i. e., were 
associated in tlie acts charged. Kakal Reddi v. 
Emperor. 11 Cr. L. J. 50 : 

5 I. C. 156. 

S. 109 — Security for good behaviour — 

Accused giving satisfactory account of themselves, 
what amounts to. 


Accused were called upon, under S. 109, to 
show cause why they should not furnish 
security for good behaviour on the ground 
that they had no ostensible means of subsis- 
tence and that they could not give a satis- 
factory account of themselves. It was proved 
that the accused where residents of another 
district where they had their houses, that 
they were dealers in cattle and that 
they had money of their own. The Magistrate 
held the first part of the charge not proved, 
but directed them to furnish security because 
they had not been able to give a satisfactory 
account of themselves; Held, that (the accus- 
ed had given ,'a reasonable account of 
themselves and that the order directing them 
to furnish security was illegal. Nanka urf 
Natha v. Emperor, 21 Cr. L. J. 366 ; 

55 I. C. 734 : 18 A. L. J. 321 : 

2 U. P. L. R. All. 87 : A. I. R. 1920 All. 138. 


S. 109 — Security for good behaviour. 

Certain persons belonging to a gang, which 
frequented melas and carried on a game 
played with rings, were ordered by a Magistrate 
to furnish security for good behaviour under 
S. 109 : Held, that the order was bad under 
clause (a) of S. 109, inasmuch as the 
legality or illegality of the game played with 
rings depended much upon the manner in 
which it was played, but clause (b) of the 
section was very wide and the Magistrate’s 
order was good under that clause. Mahadeo v. 
Emperor. 9 Cr. L. J. 527 : 

2 I. C. 219 : 6 A. L, J. 253. 

S. 109— Security for good behaviour— 

Conviction— Order of forfeiture, whether can be 
made subsequently. 

Where a person who has been put on security 
for good behaviour is convicted of an offence 
involving a forfeiture of the surety bond, it is 
not incumbent upon the Magistrate who con- 
victs him to pass an order of forfeiture of the 
bond there and then. Such an order may be 
passed at any subsequent time. Jeomal v. 
Emperor. 27. Cr L.J. 326 : 

92 I. C. 742 : 20 S. L. R. 95 : 

A. I. R. 1926 Sind 180. 


S. 109— Security for good behaviour — 

Offence against person of individual— Forfeiture 
of bond. . 

A bond for good behaviour is liable to forfei- 
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ture even if the obligor is eonvieted of an 
offenee against the person of an individual and 
not against his property. Indcr Singh v. 
Emperor. 31 Cr. L. J. 130 : 

120 I. C. 605 : A. I. R. 1930 Lah. 227. 

S. 109 — Sccnritp for good behaviour from 

vagrants and suspected persons — Suspieion, 
whether enough — Order based on suspicion, legality 

of- 

The only persons to whom the provisions of 
S. 109 apply, are those who take precau- 
tions to conceal their presence v.'ithin the loeal 
limits of a Magistrate’s jurisdiction, or persons 
who have no ostensible means of subsistence 
and who cannot give a satisfactory account of 
themselves. To justify an order under that 
section, mere suspicion is not enougli. 

Three respectable citizens of Deliii were met at 
night by the Police between JIccrut City and 
Meerut Railway Station and a burglar’s jemmy 
was also found somewhere near on the ground : 
Held, that these facts did not justify the pass- 
ing of an order under S 109. Ghulam .Jilani 
V. Emperor. 20 Cr. L. J. 401 : 

51 I. C. 161: 17 A. L. J. 432 : 
A. I. R. 1919 All. 260. 

S. 109. 

Simply avoiding the Police by a bad character 
or taking an unfrequented route is by itself no 
ground for action under S. 109. Emperor v. 
Bishu Sahara. 36 Cr. L,. J. 846: 

155 r. C. 729 : IS P. L. T. 836 : 7 R. P. 611: 

A. I. R. 1935 Pat. 69. 

S. 109 — Single enquiry in the case of 

two persons — Proof of association or concert. 

Security should not be demanded of a person 
under both Ss. 109 and 110. Kakal Reddi v. 
Emperor 11 Cr. L. J. 50 : 

5 I. C. 156. 

3. 109 — Sureties, fitness of. 

In a bad livelihood case, when several sureties 
are i-equired, it is not necessary that each one of 
them should live in tiia immediate neighbour- 
hood of the accused. Romesh Chandra v. Em- 
peror. 17 Cr. L-. J. 95 : 

32 I. C. 687 : A. I. R. 1916 Cal. 360. 

S. 109 — Surety, fitness of considerations. 

In deciding as to the stability of sureties for a 
person bound down under S. 109, their immove- 
able properties should be taken into considera- 
tion, Purana Chandra v. Emperor. 

17 Cr. D. J. 91 : 
32 I. C. 683 : A. I. R. 1916 Cal. 348. 
S. 109 — Surety, fitness of — Considera- 
tions. 

The sufriciency of a surety should be consider- 
ed from a general view of his stability and the 
property which he holds; it should not be 
regarded simply from the point of view of the 
movable property w’hich he possesses. 
Semble . — In a bad livelihood case, the question 
of relationship of the surety with the accused, 
has some relevancy in considering the fitnc.ss 
of the suretv. Nasiiruddi Karikar v. Emperor. 

17 Cr. L. J. 97 : 
32 I. C. 833 : A. I. R. 1916 Cal. 908. 
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S. 109 — Taking precaution to canceal 

presence to commit crime — Failure to give 
satisfactory account of himself. 

A person who secretly delivers letters arranging 
for the commission of daeoities is a person, who, 
in the interests of public peace, should be called 
upon to give security of good behaviour. The 
accused, when charged by A with endeavouring 
to secretly deliver letters to A’s brother, asking 
him to assist in some nocturnal enterprise in 
which revolvers and guns were to be used, was 
unable to give any satisfactory account of 
himself : Held, that this was sulTicient to 
bring liim v/ithin the meaning of S. 110. Preo 
Nath Datta v. Emperor. 15 Cr. L. J. 255 : 

23 I. C. 207 : A. I. R. 1914 Cal. 585. 

S. 109. 

When a Magistrate is satisfied that security 
need not be provided, it must be rarely, if 
ever, tliat a High Court will feel called 
upon to reverse tlie order. Emperor v. Gaynn 
Singh. 35 Cr. L. J. 446 : 

147 I. C. 433 : 1933 A. D. J. 1201 : 
L. R. 14 All. 45S Cr. : 6 R. All. 535 : 

A. I. R. 1934 All. 24. 

S. 109 — Within the local limits of such 

Magistrate's jurisdiction, whether part of ‘to 
canceal his presence.' 

The words ‘within the local limits of such.. 
Magistrate’s jurisdiction’ arc not v/ords defining 
the Tribunal which has jurisdiction to try the 
case, but are part of the predicate to ‘conceal 
his presence.’ Emperor v. Himayntullah. 

28 Cr. D. J. 557 : 
102 I. C. 503 : L. R. 8 All. 106 Cr. : 
25 A. L. J. 679 : 8 A. I. Cr. R. 102 : 
49 All. 844 ; A. I. R. 1927 All. 592. 

S. 109 — “Without ostensible means of 

subsistence,” meaning of. 

So long as a young man out of employment is 
staying in iiis father’s house, and the father 
is a man of substance, able, if necessary, to 
support him, he cannot be said to be without 
ostensible means of subsistence within S. 109, 
cl. (6). Sntish Chandra Sarkar v. Emperor. 

13 Cr. L. J. 161 : 
13 I. C. 913 : 16 C. VA N. 499 : 
15 C. E. J. 396 : 39 Cal. 456. 

S. 109 (a). 

Accused proved to be habitual offender — Pre- 
caution at concealment of his whereabouts — 
Order under S. 109, cl. (a); is proper. Manik v. 
Emperor. 35 Cr. L. J. 1292 : 

151 1. C. 286 : 1934 O. L. R. 705: 
11 O. W. N. 935 : 7 R. O. 103 : 
A. I. R. 1934 Oudh 367. 

S. 109 (a)— ‘Concealing himself within 

jurisdiction’, meaning of — Continuous course o^' 
conduct, — Intention to commit offence, inference o'', 
from facts. 

S. 109 (a), applies to any person taking pre- 
cautions to conceal his presence within the local 
limits of the Magistrate’s jurisdiction, and it is 
not necessary, in order to bring a person v/ithin 
the operation of that clause, to show that he had 
followed a continuous course of conduct in tak- 
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in:,' Hn-. lo con -c;'.! iii-. "Where 

the :u'cii'-e'l villi hi-' (-i)r..{.:ini(ni-- tnnU jirec.ni- 
fions (o cntiec.'il the hu'l lii.il he v.i' !-tiII within 
the M;!i;i>-lr;ite’s juri'-flict ion l>y hidiii;: in the 
vinlliia, iivoirlinir the ti«e of a liplit. mid by rtin- 
liin" away as- foon ai llie Police emne up to the 
jilaee. : ilrld, that the eonduel of the aeeii'.etl 
warranted an inference that he w.-i'- lakine pre- 
onutions with a viev to eomrnil an otTenee. 
Sul:hnn Ihtr \\ EinprrrT. 

51 Cr. L. T. 1125 : 
126 I, C. S55 : A. I. R. 1930 Pnt. 497. 

S. lO'J (a)— Co.’irr.'i/aifiif of pra.cncc — 

Cn/icr.7!i:i"it! of o'ljcct af pro.^-tirr — Gii'ia" otil 
7cro})p name. 

"Wherr a jierson who i-i out to elicnl unwary 
pcojile by eoniidcncc liiek';, asks an iiilended 
victim nol to iliselosc the dealings between 
them lo any one, it does not amount lo eoaeeal- 
nicnt of presence under S. 109 (a). Emihh ' — 
Where a jierson on bein'; aeoo^tcd by a Police 
Oilieer «i\'e.s out a false name, it is n eoneeal- 
incnl of his identity, but nol necessarily a con- 
cealment of bis presence. Slico Prasad v. 
Emperor. 25 Cr. L. T- 9S0: 

81 I. C. 593: 21 A. L. J. 847; 
A. J. R. 1924 All 202. 

S. 109 (a) — f''(; iny' /i.'/sv rtwtis and 

srcrclt;/ iidivcriiio Irllrr.^ romnivii'S incii 'incu! lo 
■ rmnviit crimr. 

A per-on viio "ives .a false name and delivers 
Idlers .sccrctiy. ci.ntain::!;; incinacr,', to commit 
crime or demandin'; nuinoy for the means of 
coinmittinj; crime, falls within S. 109, cl, (a). ' 
Prro Xdlli Dnlla v. Emperor. 

15 Cr. L. J. 255 ; 
23 I. C. 207: A. I. R 1914 Cal. 585. 

S. 109 (a)— 

In S. 109, el, (a), the words ‘is takiii"’ mean 
‘has taken’ or ‘iias been la!:i:is'. Emperor v. 
Jiishi Sahara. 

36 Cr. L. J. 846 : 
15.5 I. C. 729: I. S. P. L. T. 835; 

7 R. P. 611: A. I. R. 1935 Pal 69. 

S. 109 (.a). 

It is not necessary, in order lo Iirin:; a per.son 
within the operation of .S. 109, el. (a) to show 
that the neensed iias followed a conlimious 
course of conduct in l:ikin" precautions to con- 
ceal bis presence. Mauil: v. Emperor. 

35 Cr. E. J. 1272: 
151 I. C. 286: 1934 O. L. R. 705: 
no. W. N. 935: 7 R. O. 103: 
A. I. R, 1934 Oudh 367. 

S. 10? (n). 

Person found with honsedir.'.nkiu'; impl--m''nts 
nc.ar wc.allhy iimn’s liouv' — .\fIndssion of ol>jcct 
hrin:; there — iV rson c.sn he dc.ilt -..ith tinder 
els. (a) and fb', I'roprrnr lU'hi Soharn. 

.36 Cr. I.. J. 846: 
155 r. C. 729; 15 P. I-. T. 836; 7 R. p. 611 : 

A. I. R. lO.iS Pal. 60. 

S. 109 (a\ 

8.109, el. (a) means that he is t.nkin" prcetiu- 
tjons to eonec.al his presenee and that the con- 
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cealincnt is lo he vilhin tiie locid limits of sneh 
Mnsi' trate. F.inprrnr \. Ilishi Sahara. 

36 Cr. L. J. 846 : 

155 T, C. 729 : 15 P. L. T. f;36 : 7 R. P. 611 : 

A. i. R. 1935 P.at. 69. 

.S. 109 (.o'. 

To attract ei. {;i‘, tlie .net v.liieh is to lielp the 
pcrMi'i to eominit the olTcncc imi'i he tile eon - 
ecahneat of bis ov.n I're^cncc or identity and not 
tile iii)p(-r.s!-.i:ati[)n of .'inotlter. Kavdii E’nih 
.‘>ii!e!t V. Emperor. 35 Cr. L. J. 442 : 

147 I. C. 363: 56 .Ail. 314 : 19.33 A. L. J. 1601 : 

6 K. .4. 462 : A. 1. R. 1934 All. 45. 

S. 109, cl. (I) (a) (b) — ‘Caaceal.'! ‘.cilln'ii 

I j::rr: l!ct!!ai’, menaiap of. 

.S. I<t9, el. (1 ), applic.s ton per.son who takes 
I pivc.ui!i')!i tt» eonec:il tin; fact of bis infcslini; 
tiic .M:i;;istrate'' jurisdiction, tind in llial class 
of e.j'c, if tiicre is lea'on toliciievetlmtlbis 
is preci!:it ion t;i!:en wilti :» view to commit 
:in offe.'iec, tlic .Mnf'islratc can require him 
to "ivc scent itv. Gngati Cltaudra J}e v. Emperor. 

31 Cr. L. J. 569 : 

123 I. C. 747 : 34 C. W. N, 194 : 

57 Cal. 949 : A. I. IX. 1929 Cal. 775. 

S. 109 ^a) (b ) — Isolated ar.'s of conceal- 
ment— 'Has failed lo iiive saH’tfaclorp aceonnhs 
of himself^ men, ling of in cl. (b) — Person conceal- 
ing in descried hid running out at approach of 
some person— Person ra\ighl — Jleing ipteslioncd 
giving out ideniilp and place of residence bid 
admitting that he along ioith others had come 
to commit theft — Situlii cutter and gunmj bag found 
in hut. 

Persons arrested under .S. .7.>, do not necessarily 
come under S. 11)9 (n) but may come tinder 
the provisions of .S. 109 ((>). In interpretin'; 
.S. 109 («), the ordinary meaning; of the wortls 
sli'iiild bo folio wed. S, 109 (n), tlicrcforc, 

refcr.s to a contimions concealmeiil and not lo 
1 an isolated act of concealment. Tlic expression 
I “Ims failed to "ivc a .satisfactory account of 
I hiinsclf” in cl. (5) incan.s a satisfaclory nccoiinl 
' of himself ;;cncrally, and nol a sali.sfuclory 
' account of his presence al liic place and in the 
circnmslanccs in viiicli be vas foiiti'l. A per.son 
’ was liidini; in a deserted hut in an orcliard, and 
j at the niiproach of .some persons, ran out of the 
1 hilt but was caupbt. When cpie-stioncd, he "avo 
! out bis identity and was living openly at the 
i address piven by him. lie further admitted 
j th:tl he had come tliere with two oilier persons 
for the pnrpo-c of committirip theft and that 
i his two companions liail potu- avay to select a 
house for liic jinrposc, Icavinp liiiti in tlie hut. 
IVhcn the hut was .s'-areheti, a .‘4indh cutter 
:uid a pimny bap were found there : Hrtd, that 
i S. 109 slid not apply but el. (6) applieil as 
i be must be belli to Irive failed lo pivr a 
I satisf.ietory nc.-oiint of bim-'df. Suiirrinteudnd 
I nod linnemlraneer rf Legal Affiiirr, Jieuenl v. 

' Phaii. 39 Cr. E.J.647: 

175 I. C. 722 : 42 C. W. ,N’. 5SS : 
' II R. C. I : I. L. R. 1938 2 C.tI. 221 : 

A, I. R. 1938 Cal. 409. 

S. 109 (b) — Dati/ f.f .Xfngt'.trate to 

1 prnrffd rcith cate — lime iicaisrd fame Itfore 
' Magiftrale is immaterial. 
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A Magistrate is empowered to put in force the 
provisions of S. 108 whenever he has credible 
information that the accused has no ostensible 
means of liveliliood or is unable to give a 
satisfactory account of liimself and is within 
tile limits of his jurisdiction. It is immaterial 
how he (accused) came before him (Magistrate). 
Emperor v. Madho Dhobi. 1 Cr. L. J. 535 : 

I. L. R. 31 Cal. 557. 

S. 109 (b)— Object of. 

The whole object of the last part of cl. (b) of 
S. 109 is to enable Magistrate to take action 
against suspicious strangers lurking within their 
jurisdiction. Saiish Chandra Sarlcar v. Em- 
peror. 13 Cr. L. J. 161 : 

13 I. C. 913 : 16 C. W. N. 499 : 

15 C. L. J. 396 : 39 Cal. 456. 

S. 109 (b) — Object of — “Give satisfactory 

account of himself", meaning of. 

The whole object of the latter part of cl. (6) of 
S. 109 is to enable fdagistrates to take action 
against suspicious strangers lurking within their 
jurisdiction, for the greatest criminal in the 
world is not liable to be questioned as to his 
presence in his own homo unless there is some 
specific charge against him. Tiie expression 
“gave a satisfactory account of himself” does 
not mean that the person should satisfy the 
Magistrate how he spends his time but that he 
has to satisfactorily account for his presence 
within the limits of the Magistrate’s jurisdic- 
tion. It means that if a person is present 
within such limits or is present at a place 
within such limits to which place he does not 
belong, and there are circumstances justifying 
a suspicion that he is there not for an innocent 
purpose, he has got to explain his presence. 
Sheikh Pirn v. Emperor. 26 Cr. L. J. 842 : 

86 I. C. 666 : 41 C. L. J, 142 : 

A. I. R. 1925 Cal. 616. 

S. 109 (b) — Prosecution under S. 109 

(b) — Evidence showing accused to be thief by habit 
— Proper order is one under S. 110 and not under 
S. 109 (b). 

A proceeding against a man because he has no 
ostensible means of subsistence is a totally 
different proceeding from one for being by habit 
a thief. An order was framed against a person 
under S. 109 (b), as having no ostensible means 
of subsistence, but the evidence led was all 
about his being by habit a thief. The Magis- 
trate still passed an order under S. 109 (6), to 
furnish security. No appeal was filed against 
the order : Held, that the proper order to be 
passed in such a case was one under S. 110, but 
as no appeal was preferred from the order, it 
was not right to set it aside. The King v. Hga 
Ba Hein. 39 Cr. L. J. 285 : 

173 I. C. 213 (2) : 10 R. Rang. 321 : 

A. 1. R. 1937 Rang. 544. 

S. 109 (b) — Scope of — “Cannot give a 

satisfactory account of himself”, meaning of. 

The section may be made an engine of oppres- 
sion unless care is taken by Magistrates to 
prevent its abuse. Merely to be penniless or 
out of work, is not an offence. If it were the 
law that persons are e.xposed to proceedings 
under S. 109 (6) merely because they cannot 
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give a satisfactory account of the manner in 
which they are eking out a precarious existence, 
the Magistrate’s hands would be full, and much 
injustice might be done to innocent persons. 
Victor v. Emperor. 27 Cr. L. J. 497 : 

93 I. C. 961 : 43 C. L. J. 202 : 

20 C. W. N. 380 : 53 Cal. 345 : 

A. I. R. 1926 Cal. 648. 

S. 109 — Security for good behaviour 

under Ss. 109 and 110, if legal. 

A person cannot be bound over to be of good ^ 
behaviour under both the Ss. 109 and 110. In re: 
Kosa Kumaran. 16 Cr. L. J. 626 ; 

30 I. C. 450 : 38 Mad. 556 : 

A. I. R. 1916 Mad. 657. 

Ss. 109, 110, 112 — Recording evidence 

before framing order under S. 112. 

A Magistrate acting under S, 109 or 110, need 
not confine himself to the information contained 
in the Police papers. He can, if he thinks fit, 
take information on oath in the presence of the 
accused before framing tile order under S, 112. 
Emperor v. N ga Pa Thaung. 2 Cr. L. T. 462 : 

U. B. R. 1905 I. P. C. 1905. 
Ss. 109, 112 — Scope of. 

Under S. 118, which in its turn, is dependent 
upon tlie order passed under S. 112, all that 
the final order can contain is a direction to 
furnish security to be of good behaviour for a I 
period which cannot, in any case, exceed one 
j'ear, and which must not be beyond that 
specified in the order under S. 112. Any order 
which specifies a period of imprisonment in 
default is, to that extent, illegal. Rangi v. Em- 
peror. 38 Cr. L. J. 388 ; 

167 1. C. 403 : 9 R. N. 185 : 

I. L. R. 1937 Nag. 173 : 

A. I. R. 1936 Nag. 265. 

Ss. 109, 117 — Enquiry — Court' s power of 

— Confiscation of property. 

Proceedings under the preventive sections of 
the Code, fall within meaning of the’expressions 
‘enquiry’ or ‘trial’ in S. 517. A Court 
dealing with an accused person under Ss. 109 
and 110 can confiscate property produced 
before it or in its custody, even in the absence 
of proof that any offence was committed with 
respect to that property or that it was used for 
the commission of an offence. In re : Pydi 
Ramanna. 20 Cr. L. J. 135 : 

49 I. C. 167 : 8 L. W. 350 : 24 M. L. T. 256 : f 
42 Mad. 9 : A. I. R. 1919 Mad. 20. 

Ss. 109, 118 — Scope and application by 

— Dishonest living, necessity of — Poor, outcast 
and old offences. 

The meaning of Ss. 109 and 118, is that if a 
person is unable to prove the source of his 
livelihood, he ought not to be ordered to execute 
a bond under Ss. 109 and 118 unless there is 
reasonable ground for suspecting that he is 
sustaining himself by some dishonest means ; for 
such an order can only be made where it is 
necessary for keeping the peace or maintaining 
good behaviour. In such a case, the prosecution 
must satisfy the Magistrate that suspicion that 
he is living dishonestly attaches to the accused 
because of his failure to give a satisfactory 
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cxplnnatinn when c;tiled npnn to accotnil for 
his presence in the place where he is found, 
c. g., if he fails to account for hein" discovered 
in the company of persons livinp a dishonest or 
criminal life, or delected in some place where 
he has no Icpal ripht to be. lUit the poor and 
the outeasl and the old oITendcr must soincwhcrc 
live and move and have their bciti". I'icloT v. 
Emperor. 27 Cr. L. J. 497 : 

93 I. C. 961 : 43 C. L. J. 202 : 
30 C. W. N. 3S0 : 53 Cal. 345 : 
A. I. R. 1926 Cal. 648. 

Ss. 109, 145 — lirviaion — ^laci^'rntc. dis- 
cretion of — lirvisioii — Jnlerfcrcncr b)j IIi"li Court. 
IVhcrc in c.xcrcisc of his diserction a Maps- 
Iratc elects to proceed under S. 107, and not 
under S. 14.7, the Iliph Court is not entitled 
to interfere in revision with the exercise of 
his discretion. Amulija Cliaran .Snricar v. Avuii , 
Lai Mulchcrjcr. 22 Cr. L. J. 224 : . 

60 I. C. 336 : 24 C. W. N. 1075. j 

Ss. 109, 517 — ‘Enquirif if includes pro- 

rccdiup,s under the securitij seetions — S. 517 is not 
limited to cases xchcre it is found that some 
offence has hern committed. 

The dclinilion of “enquiry” in the Code is 
wide enough to include proceedings under the 
security sections, and there is nothing in S. 517 
of Code to limit the aj)plicability of an order 
of confiscation to cases where it is found that 
some offence has been committed. Emperor 
V. lleni Madho, 38 Cr. L. J. 175 : 

166 I. C. 271 : 1. L. R. 1936 Nag. 150 : 

9 R. N. 118 : A. I. R. 1936 Nag. 143. 

S. 110. 

Ailmissibility of Evidence. 

.\ jipeal . 

.Applicability. 

Hail. 

Construelion. 

Detention in .lail. 

— ICvidcncc. 

— J-lvidcnee of good character. 

—Evidence of Police. 

— — ICxcrcise of powers. 

I'rcsh proix-edings. 

(Icncral Reputation. 

1; rounds. 

—Habitual offender. 

— Insullicicnt Evidence. 

Intention. 

— ..loint trial. 

— .Turisdiclion. 

Notice. 

—Onus of proof. 

Procedure. 

— Reference. 

— Rejmtation. 

Rcn ision. 

Si'opc. 

Surety. 

— — .s^usiiiciou. 

s. no. 

.Vrr nf.ea ii) Cr. P. C., .s. 107, 

{iii Cr. P. C., S. lOS. 

^ 111 . Cr. P. C., S. 10;i, 

(i: . Cr. P. C., .S. 

(t ) Cr. P. ('., S. 117. 


Cr. P. CODE (1S9S), S. 110 

(!•/) Cr. P. C., S. IPS. 

(vii) Cr. P. C.. .s. IL'7. 
fviiil Cr. P. C., S. I'.iO. 

(i.r) Cr. P. C.. S. .714. 

(.r) Pena! Code. S. 7.7. 

(.ri) Rcstricticm of Habitual 
Offenders Act, .'s. 7. 

(xii) Security Proceedings. 

S. 110 — .■ldmiss'i!)i!il;i of reidener — Ap- 
prover's arideuec. 

The uncorroborated testimony of an approver 
in a dacoily case implicating the aci-used in 
the daeoity is useless and ought not to be 
admitted in cvitlcnec against tlie accused in 
an cn(iiiirv under S. 110. Emperor v. Son Po. 

10 Cr. L. J. 355 : 
31. C. 681 ; 5 L. B.R. 72. 

S. 110 — Admissibility of evidenee — List 

of cases in xchich accused suspected, admissibilitii 
of. 

In case under S. 110, a list of cases fded by 
the Police in which the accused was .suspected 
of b.aving been concerned, is not admissible in 
evidence. Chandi v. Emperor. 

19 Cr. L. J. 825 : 
46 I. C. 841 : 21 O. C. 132 : 
A. I. R. 1918 Oudh 190, 

S. 110 — Admissibility of evidence — 

I Bcinp, member of gang of dacoits, whether ground 
/or proceeding. 

IVIicrc proceedings arc taken against a person 
under S. 110 on the ground of his being 
a habitual robber, evidence that bad 
' characters assemble at his house is entirely 
irrelevant unless it is evidence showing tliat 
the bad characters were robbers or that the 
assembly was for the purpose of robbery and 
not for instance, mcrelj’ for the puri)Osc of 
gandjling. Eudhan v. Emperor. 

26 Cr. L. J. 1130 (b) : 
88 I. C. 362 : 23 A. L. J. 507 : 
L. R. 6 All. 129 Cr. : 47 All. 733 ; 

A. I. R. 1925 All. 694. 

S. 110 — .idmissibilily of evidoicc — • 

Commission of substnntativc offence, rvidence of, 

JCvidcncc going to show that a substantive 
offence had been committed, or, which might 
, f*)rin the basis of :i charge of a substantive 
offence is not inadinissil,!c in jiroecedings 
under S. 110. Laehman \. Emperor. 

28 Cr. L. J. 515 : 

! 1021. C. 211 : L. R. 8 All. 70 Cr. : 

I 7 A. I. Cr. R. 482 : A. I. R. 1927 All. 473. 

^ S. 110 — Admissibility of evidmee — Con- 

fession of co-aecu'nt, c.dmi'-sddlity (f— Evidence 
.let (/ of 15idj, .V. 50, ajydienbilily if. 

.\ <-onfi-'s;on made by an accu'-cd oti a chargi’ 
<ir tlacoity implicating hiiu-clf and other' is 
not adutis'iblc iigaiii't Hi" others in a pnc-ccd- 
ing under 5. 110 . .S. tio of the Evidence .\fl 
is not ajiplicable to such a case. .Unirutb: Prn- 
mnnik v. Emperor. 20 Cr. I,. J. 201 : 

49 I, C. 649 : 22 C. W. N. 408 ; 

A. I. R. 1919 Cal. 69. 

S. Wil—.ldmis'flbility of r.idenee — Evi- 
dence needed. 

Evidence Atl offers little or no assistance 
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for the hearing of eases, ■\vhicli depend on a [ 
common sense view of the evidence. It may j 
generally be staled that any evidence which 
enables a Court to come to a decision that a 
j)crson is or is not an habitual offender is 
admissible. Emperor v. Kumhrn. ; 

31 Cr. L. J. 755 : | 
125 I. C. 19 : 51 All. 275 : . 
A. I. R. 1929 All. 659. \ 

I 

S. 110 — Admissibilily of — Evidence — 

Evidence needed. 

In cases under Cliap. VIII of the Cr. I*. C. 
and the Rurma Habitual Offenders’ Hestric- 
tinn Act, the court must act on evidence 
duly recorded in the presence of the accused 
person. San Dun v. Emperor. 

26 Cr. L, J. 395 : 

84 I. C. 939 : 2 Rang. 641 : 
A. I. R. 1925 Rang. 112. j 

S. 110 — .Idmissibility of evidence — Evi- 
dence, required. 

Evidence, which is not admissible under the 
Evidence Act, cannot be admitted in proceed- 
ings under S. 110. Raj Narayan Fandey v. 
Emperor. 28 Cr. L. J. 502 ; 

101 I. C. 886: L. R. 8 All. 53 Cr.: 25 A. L. J. 393: 

7 A. I. Cr. R. 353 ; A. I. R. 1927 All. 394. 

S. 110 — .-idmiNsibiliiy of andcncc — Evi- 
dence — Suspicion of Snb-Inspcclor, xohethcr legal 
evidence. 

The mere suspicion of the Sub-Inspector is 
no legal evidence. Yar Gul v. Emperor. 

159 I. C. 97 : 8 R. Pesh. 77 : 
A. I. R. 1935 Pesh. 158. ; 

S. 110 — Admissibility of evidence — Evi- 
dence, iveigbt of. 

It is the weight of the evidence and not 
tiic number of the witnesses whicli the Court ■ 
has and ought to consider. Gur Din v. Em- | 
peror. 22 Cr. L. J. 647 : I 

63 I. C. 407 : 24 O. C. 225 : I 
A. I. R, 1921 Oudh 115. 
S. 110— .Ldmissibilily of evidence — Evi- 
dence of approver — Corroboration. 

Tile relationship of :i person with anotlicr 
bound down under S. 110, is in itself no 1 
suHicient corroboration of an appover’s evidence 
against tile former in a proecoriing under S. 110. ‘ 
Focliai liai v. Emperor. 22 Cr. L. J. 436 ; • 

62 I. C. 182. j 

S. 110 — Admissibilily of evidence — Eoi- I 

d cnee of siihslanlivc offence, xohct/ier admissible. j 
There is no warrant for tlic jiroposition tliat ] 
evidence which might possibly form the basis of 
a charge of a substantive offence is necessarily 
to be excluded in proceedings under S. 110 and 
cannot form the basis of an order under S, 112 
and a finding under S. 113. Budhan v. Emperor. 

26 Cr. L. J. 1130 (b) : 
88 I. C. 362 : 23 A. L. J. 507 : 
L. R. 6 All. 129 Cr. : 47 All. 733 : 

A. I. R. 1925 All. 694. 

S. 110 — Admissibility of evidence— Evi- 
dence of suspicion. 

The statement of a witness that he himself 
suspected the accused person of having commit- 


ted a certain offence is admissible in such 
proceedings. Emperor v. Kumcra. 

30 Cr. L. J. 755 : 
125 I. C. 19 ; 51 All. 275 : 

A. I. R. 1929 All. 650. 

S. 110 — Admissibility of evidence — 

Gtizcllcer, eairact from — Admissibility. 

An extract from a volume of the Bengal 
District Gazetteer is admissible in evidence, if 
the extract itself is relevant for the purpose 
of the inquiry before the Court. Jtajendar 
Naraqan Si7}gh v. Emperor. 14 Cr. L. J. 5 : > 

18 I.‘ C. 149 : 16 C. L. J. 467 : 17 C. W. N. 238. 

S. 110 — Admissibility of evidence — 

General repute — Evidence required. 

In proceedings under S. 110, a witness should 
not be allowed to state merely that an accused 
I person is a bad character, but wlien he 
follows his statement that the iicrson is a bad 
I character by s:iying that he habitually commits 
; theft, etc., then there is no ambiguity about his 
’ meaning and Ids evidence is relevant and 
admissible as evidence of general repute. 
Emperor v. Kumcra. 30 Cr. L. J. 755 : 

125 I. C. 19 ; 51 .All. 275 : 

A. I. R. 1929 All. 650. 

S. 110 — Admissibilily of evidence — 

General repute — Hearsay evidence. 

Evidence of general repute, thougii it is ‘ hear- 
say ’ evidence, is also admissible in such 
proceedings. Emperor v. Kumcra. 

30 Cr. L. J. 755 : 
125 I. C. 19 : 51 All. 275 : 

A. I. R. 1929 All. 650. 

S. 110 — Admissibilily of evidence — 

General repute of being thief, etc. 

Evidence showing clearly that the person 
sought to be proceeded against under S. 110 has 
tiie general reputation of being a habitual thief 
and burglar, is admissible under sub-s. 4 of 
S. 117. Lihha Singh v. Emperor. 

35 Cr. L. J, 403 : 
147 I. C. 388 : 6 R. O. 264 : 11 O. W. N. 84 : 

A. I. R. 1934 Oudh 49. 

S. liO — .Idmissibility of evidence — 

Jlislory-shcct kept by Police, value of. 

The existence of history-sheets kept by the 
X’olice of persons proceeded against under 
S. 110 is a matter which cannot be taken into 
consideration by the Court. Jogindra Kui}iar 
Nag V. Emperor. 21 Cr. L. J. 700 (a) : 

57 I. C. 940 ; A. I. R. 1920 Cal. 556. 

S. 110 — .ddmissibility of evidence — List 

of eases prepared by Police Officer, inadmissible. 

A police onicer should not be permitted to 
depose to the result of enquiries made by him 
for the purpose of c;rsc or to put in a list of 
eases in which the pcr.son to whom the enquiry 
relates is said to have been suspected bj' others. 
Jlaghubcr Dial v. Emperor. 6 Cr. L. J. 256 : 

10 O. C. 168. 

S. 110 — Admissibility of evidence — Local 

inquiry, whether desirable — Finding based on 
evidence — Information obtained in local inquiry, 
use of — Irregularity. 
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Though local inquiry is most appropriate 
where it is a question whether proceedings 
under S. 110 should be instituted. Once, 
however, the accused are before the Court, the 
case must be decided on the evidence alone. 
In a proceeding under S. 110 the Magistrate 
dealt with the evidence at great length, and on 
that evidence came to the conclusion that it 
was established that the accused were habitual 
thieves. In his order the Magistrate stated 
that camping at the spot he had received 
information which confirmed the conclusion at 
which he had arrived on the evidence: Held, 
that the course adopted by the Magistrate in 
making an inquiry at the spot was irregular but 
that was not sufiicient, in the circumstance of 
this case, to set aside the whole proceedings. 
Ram Pargat v. Emperor. 26 Cr. L. J. 1149 ; 
88 I. C. 464 ; 2 O. W. N. 350 ; 12 O. L. J. 341 ; 

A. I. R. 1925 Oudh 441. 

S. 110 — Admissibility of evidence — 

Opinion of Police Officer, whether admissible. 

The tesiimony of a Police Officer that a person 
is by habit a thief is inadmissible in evidence 
against him in proceedings under S. 110, as it is 
only a matter of opinion and hearsay. Kondia 
V. Emperor. 31 Cr. L. J. 165 : 

120 I. C. 734 ; A. I. R. 1930 Nag. 148. 

S. 110 — Admissibility of evidence — Police 

evidence. 

Where the evidence of the Police witnesses 
consists only of opinions, rumours and hearsay 
which they have recorded in their note books 
and diaries, it is wholly inadmissible. In re : 
Kotlamiddu Ranga Reddi. 21 Cr. L. J. 354 : 
55 I. C. 722 : 38 M. L. J. 97 : 11 L. W. 331 : 
43 Mad. 450 : 1920 M. W. N. 398 : 

A. I. R. 1920 Mad. 534. 

S. 110 — Admissibility of evidence — Police 

evidence, value of. 

Though there is no rule of law which prohibits 
a Magistrate from admitting Police evidence, 
it should, if not wholly discarded, influence his 
judgment as little as possible. In re : Koltami- 
ddu Ranga Reddi. 21 Cr. L. J. 354 ; 

55 I. C. 722 : 38 M. L. J. 97 : 11 L. W. 331 ; 
43 Mad. 450 : 1920 M. W. N. 398 : 

A. I. R. 1920 Mad. 534. 

S. 110 — Admissibility of evidence — 

Police Officer — Refusal to refer to diary — 
Inference. * 

It may be within the right of the Police 
Officers not to refer to a diary, but the accused 
is entitled to the benefit of their refusal to refer 
to the diary and to disclose the source of their 
information. Deodhary Pandey v. Emperor. 

- 26 Cr. L. J. 738 : 
86 1. C. 274 : 1925 Pat. 6 : 6 P. L. T. 810 ; 

A. I. R. 1925 Pat. 131. 

S. 110 — Admissibility of Evidence — 

Police Officers, evidence of— Weight. 

In security proceedings, the evidence of Police 
Officers should not be discarded altogether as 
of no value to prove bad character, although it 
has to be received with caution. Emperor v. 
Babu Ram. 29 Cr. L. J. 92 ; 

106 I. C. 684 : L. R. 8 All. 163 Cr. : 
26 A. L. J. 99 : 8 A. I. Cr. R. 557 : 
I. L. T. 40 All. 71 : A. I. R. 1928 All. 1. 
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S. 110 — Admissibility of evidence — Pro- 
secution evidence — Weight. 

Where the witnesses for the prosecution were 
examined in three batches on three different 
dates and the evidence of the witnesses 
examined on the first two dates was of little 
help to the prosecution, the evidence of the 
witnesses examined on the last date is open 
to suspicion and should be received with great 
caution as against the accused. Gurbakhsh 
Singh V. Emperor. 12 Cr. L,. J. 542 : 

12 1. C. 518. 

S. 110 — Admissibility of evidence — 

Previous convictions, evidence of. 

Previous convictions are not substantive evi- 
dence in a case under S. 110, though they may 
have an effect in deciding for what length of 
time the accused was to be bound down. 
Emperor v. Nepal Shikary. 

2 1. C, 651 : 9 C. L. J. 439 : 13 C. W. N. 318. 

S. 110 — Admissibility of evidence — 

— Production of Police report to meet allegation 
that Proceedings are not bona fide. 

The production of the Police Report is not in 
every case complete answer to the allegation 
that the proceedings under S. 110 are not 
bona fide. An allegation of that character has 
to be established conclusively either by direct 
evidence or by evidence of surrounding 
circumstances. Rajendra Narayan Singh v. 
Emperor. 14 Cr. L. J. 5 : 

LlS I. C 149 : 16 C. L. J. 467 : 17 C. W. N. 238. 

S. 110— Admissibility of evidence — 

Statements of approvers in dacoity cases, value of 
— Corroboration. 

Statements of approvers in the different 
dacoity eases implicating the accused in a pro- 
ceeding under S. 110 ought to be left out of 
consideration, if there is nothing to corroborate 
them. Surendra Nath v. Emperor. 

21 Cr. L. J. 170 ; 
54 I. C. 778 : A. I. R. 1920 Cal. 301. 

S. 118 — Admissibility of evidence — 

Thana Village Crime Note Book, entries in, 
evidentiary value of. 

Entries in the Thana Village Crime Note Book 
are in themselves no evidence to support an 
order under S. 118. Pochai Rai v. Emperor. 

22 Cr. L. J. 486 ; 

62 I. C. 182. 

S. 110 — Appeal — Appellate Court powers, 

of. 

In an appeal from an order directing an 
accused person to furnish security for good 
behaviour, the Appellate Court has no jurisdic- 
tion to enhance the amount of security required 
by the Trial Court. Rameshwar Bakhsh Singh 
V. Emperor. 22 Cr. L. J. 766 (a) : 

64 1. C. 286 : 24 O. C. 286 : 9 O. L. J. 28 : 

A. I. R. 1921 Pat. 233. 

S. 110 — Appeal — District Magistrate, 

duty of. 

The District Magistrate should not reject the 
appeal summarily merely because it does not 
contain just the particulars he wants, and he is 
bound by law to examine the facts and see 
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man whom the police considers guilty. Sliami 
TmI V. Emperor, 9 Cr. L. J, 528 : 

2 I. C. 225 : 6 A. L. J. 487. 

S. 110 — Applicability — Magistrate, dis- 
cretion of — Accused registered tinder Criminal 
Tribes Act, effect of. 

In every ease under S. 110, there is a question 
of discretion whether the person proceeded 
against .should or should not be bound down to 
be of good behaviour. The fact that the per- 
■sons proceeded against are already registered 
under the Criminal Tribes Act, maj- be a factor 
which the JIagistratc should take into considera- 
tion. Ghulam Rasul v. Emperor. 

20 Cr. L. J. 30 (b) : 
48 I. C. 510 ; A. I. R. 1919 Cal. 872. 

S. 110 — Applicability — Acquittal of 

offence of receiving stolen property — Placing on 
security soon after. 

Immediately after his acquittal in a case under 
S. 411 of the Penal Code, an order was passed 
against the accused under S. 110; Held, that 
in the circumstances an order under S. 110, 
Cr. P. C., shojild not have been made against 
the accused unless a very strong case was made 
out against him. Abdulla v. Emperor. 

27 Cr. L. J. 190 : 
91 I. C. 1006 ; 2 Lah. Cas. 184 : 
A, I. R. 1926 Lah. 190. 

S. 110 — Applicability — Acquittal for 

dacoity — Security. 

Where a person has been tried for dacoity 
and acquitted, he ought not to be proceeded 
against under S. 110 on the same materials. 
In re ; Kismat Akanda v. Emperor. 

4Cr. L.J. 46. 

S. 110 — Applicability — "At large" mcan- 

ing of — Persons undergoing sentences. 

Persons who have been convicted and whose 
sentences have not expired arc not ‘ at large ’ 
within the meaning of S. 110 and therefore, 
there is no necessity to pass an order under 
the section against such persons. Blinbancslnoar 
Ever V. Emperor. 28 Cr. L. J. 359 : 

100 I. C. 967 ; 6 Pat. 1 : 8 P. L. T. 335 : 

A. I. R. 1927 Pat. 126. 

S. 110 — Applicability — Bad livelihood, 

security for — Proof. 

The following circumstances arc not sufiicient 
to place a person on security under S. 110 
especially where these circumstances arc shown 
to have occurred about a year after dismissal 
of that i)crson’s complaint of bribe-t.aking 
against two Police Sub-Inspectors of tlie ilaqa 
in wbich he lives : (1) Two successful searches 
of his bouse; (2) His having been seen in the 
company of some suspected persons, none of 
whom has ever been convicted of theft; (.'J) 
Allegations of some Sufedposhes and Lnmhardars 
to the effect that people of their villages know J 
him to be badmasb, while no one lias ever 
suspected him in a theft case. Samanda v. ; 
Emperor. 13 Cr. L. J. 550 : j 

15 I. C. 966 ; 20 P. W. R. 1912 Cr. ; 


Cr. P. CODE (1898), S. 110 
S. 110 — Applicability. 

Bond cannot be taken under two sections, 
S. 100 and S. HO, Monikhan v. Emperor. 

10 Cr, L. J. 243 : 

3 I. C. 77 : 6 M. L. T. 158. 

S. 110 — Applicability — Construction — 

Place referred to. 

S. 110 cannot be read as referring to he 
place were the acts on which an order is to 
be based were committed. The words of the 
section do not refer to the place where the 
person proceeded against became a robber or 
a receiver of stolen property and so forth, but 
it refers merely to the place where he was 
when the information was received. In re : 
Hanmantrao Annarao. 41 Cr. L. J. 186 : 

188 I. C. 830 : 42 Bom. L. R. 353 : 

I. L. R. 1940 Bom. 397 ; 13 R. B. 36 : 

A. I. R, 1940 Bom. 204, 

S. 110 — Applicability — Criminal Tribes 

Act (III of 1911), S. 4 — Security for good behav- 
iour — Proceedings against person registered under 
Criminal Tribes Act, legality. 

Proceedings under S. 110, against persons who 
have been registered under S. 4 and the follow- 
ing sections of the Criminal Tribes Act, are 
not illegal. Per Huda, J. — Such proceedings, 
though not illegal, arc inexpedient. Ghulam 
Rasul V. Emperor. 20 Cr. L. J. 30 (b) ; 

48 I. C. 510 : A. I. R. 1919 Cal. 872. 

S. 110— Applicability— Definition of 

habihtal thief or receiver of stolen property — 
Evidence needed. 

There must be reliable evidence against a 
person before he can be called upon to give 
security under S. 110 of the said Code. A 
person with only one conviction of theft against 
him is neither a habitual thief nor he is a 
receiver of stolen property by habit if no 
stolen property has ever been found in his 
possession. Kasim Shah v. Emperor. 

5 Cr. L. J. 24 : 

1 P. W. R. Cr. 44 : 8 P. L. R. 70. 

S. 110— Applicability — Demanding se- 
curity from a person trying to reform himself. 

Where it is found that an accused person 
is trying to reform himself, and has, for a 
fortnight, led an honest life, security should 
not be demanded from hinr under S, 110 on 
the ground that there is no guarantee that 
he has mended his wavs. In re : Billa Appayya. 

12 Cr. L. J. 328 : 10 I. C. 624. 
S. 110 — Applicability. 

Dispute between two parties — Satyagraha 
movement — Defiance of law — Matters com- 
promised — Order under S. 110 cannot be based 
on events prior to compromise. Satindra 
Nath ,Scn v. Emperor, 32 Cr. L. J. 593 ; 

130 I. C. 880 : 52 C. L. J. 405 : 

I. R. 1931 Cal. 400 ; 

A. I. R. 1931 Cal. 18. 

I S. 110 — Applicability — Evidence — Vague 

i allegations that person proceeded against teas 
. suspected in several cases, of having committed 
! offences against property-security. 

; .An order under S. 110 read with .S. 118. 
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cannot be made on va^uc allegation, c. g. 
that the accused liad been suspceled in several 
cases of having committed offences against 
property, otherwise none -would be safe. 
IJnlcss a man is i)rovcd by habit a robber, 
house-breaker, thief, or forger, or by habit a 
receiver of stolen projjerly, etc., draslie 
measures cannot be taken against him, and 
if in all cases in which the person proceeded 
against was sent up, he was either discharged 
or acquitted, it cannot be urged that the 
requirements of S. 110 are 
iid-Din V. Emperor. 

183 I. C. 269 : 
r. L. R. 1939 Lah. 53 : 

A. I. 


satisfied. Islam 
40 Cr. L.J. 1^2 
: 41 P. L. R. 431 
: 12 R. L. 105 (2) 
R. 1939 Lah. 269 


S. 110 — AppUcnhililjj — EvUh'ncc needed. 

In order to bind a person down under S. 110 
there should be evidence in wliieh • the 
accused is proved to have been eoneerned 
in certain criminal ewes, or some direct 
evidence to establish his complicity in .such 
eases. The evidence ou::ht to be* of such 
a nature as to lead to a reasonable and 
definite ground for coming to the conclusion 
that the accused is a habitual thief. Atnjnd 
All V Emperor. 25 Cr. L. I- 35 : ' 

75 I. C. 723 : 5 P. L. T. 129 : i 
2 Pat. L. R. 79 Cr. ; ' 
A. I. R. 1924 Pat. 49S. 

Ss. ilO, 117— .ijijdieabililtj —E.rercise of ■ 

powers under. ' 

Section 11!) coupled witli S. 117 gives verv 
extensive powers to .Magistrate and siiould bV 
administered with .scrupulous e.rre, and , 
materials ought not to be brought on (o the i 
record which are not Icg.illy admissible in I 
evidence and M-hieh arc liable', if on the record, 
to prejudice the accused. Jabru Din v,' ' 
Emperor. 20 Cr. L-I- 689 : 1 

52 I. C. 657 : 1 U. P. L. R. All. 143 : ! 

A. 1. R. 1919 .All. 136. ' 
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cannot be allowed to override the findings 
arrived at by the Civil Courts after trial, 
Bapitjce V. Emperor 19 Cr. L. T. 885 

47 1. C. 81 : A. I. R. 1917 Nag. 32, 

; S. 110 — AppUcabilily — Harbouring da- 
coits — Security. 

A man cannot be called upon under S. 110 
to give security for harbouring daeoits. Such 
a person should be dealt with under the sub- 
.stanlivc provision of the Penal Code, i. c., 
S. 21C-A. Itlanni Earn v. Emperor. ’ 

30 Cr. L. J. 694 : 
116 I. C. 801 : r. R. 1929 All. 628 : 
1929 A. L. J. 93 : 51 All. 459 : 
A. I. R. 1928 All. 682. 

S. 110~AppIieabilily — Members of ‘com- 
munity f meaning of. 

Persons who form themselves into a societv 
claiming a common right and i)rofc.ssing to 
have common rights and privileges; are mem- 
bers of a ‘communitv.’ Bhubaneshwar Kuer v 
Emperor. " 28 Cr. L. J. 359 •' 

100 I. C. 967 : 6 Pat. 1 : 8 P. L. T. 335 : 

A. I. R. 1927 Pat. 126, 

S. 1 10 AppUeability — Non-Uabilitu 

of manager of a shrine freely open to public. 
where thehes resort — Previous convictions of 
Manager. 


S. IIQ—Appl icahili ty—Phi ilure—Dacoity 

charge — Security proceedings. 

The Police having failed to e.stablisli the 
guilt of the accused in re.gard to three .specific 
charges of dacoity, instituted proceedings 
against the accused under S. llO; Held, that 
the Magistrate was not wrong in inUaliii" 
proceedings under S. 110 but, in such circunr 
.stances, the evidence .against the accused 
must be very satisfactory before scciiritv cun 
be demanded of him under S. IIS. Sitriudra 
Nath V. Emperor. 21 Cr. L. T. 170 • 

54 1. C. 778 : A. I. R. 1920 Cal. 30l! 

S. IIQ— Applicability— Habitually briim- 

ing false cases in Civil Courts— Evidence of 
general repute, admissibility of. 

S. 110 does not apply to a person who has 
the reputation of habitually bringing fixlse 
claims in Civil Courts. Such a person may 
be punishable under S, 209, I. P. C. but Im 
does not, by so doing, commit the offence 
either, if he succeeds, of extortion or, if he 
fails, of attempting to commit extortion In 
proceedings .against such a person, although 
evidence of general repute is admissible, it 


The .Manager of a Public Shrine, which does 
not belong to him and whieli is freely open 
to the people, cannot be called upon to fur- 
nish .security under S. 110 (c), although some 
thieves have been arrested there on several 
occasions and it is generally used as a gambl- 
ing resort, and among the people, who come 
up there, .are a number of thieves and bad 
characters and although the manager himself 
has nine convictions against him. Soman v 
Emperor. ^ H Cr. L. J. 663 : 

8 I. C. 249 : 37 P. W. R. 1910 Cr. 

S. 110— Applicability— Offences involv- 
ing breach of peace, meaning of— Duty of Court. 

Orfences involving a breech of the peace 
mean offences of which a breach of the peace 
is an ingredient. Persons must be found to have 
habitually committed, attempted to commit, 
or abetted the commitment of such an offence' 
before tiiey can be bound down under S. 110 
(c). Per D. Chattcrjcc, J.— .Magistrates cannot 
be loo cautious in making sure that provi- 
.sions intended for securing the pe.ace of the 
community arc not utilized for wreckinfr pri- 
vate vengeance under the aegis of a Crown 
pro-seculioa. Kali Prasanna Basil Roy v. Em- 
Pf^'^or. \ 12 Cr. L. J. 164 • 

9 I. C. 916 : 15 C. W. N. 366 : 38 Cal. 156. 

•; ——S. llO—ylixp/icoijVhy— Person, leader of 

local factions, responsible for bullying— Sccuritn 
order. 

A person who is a leader of local factions 
responsible for constant threat and bullying 
is nonetheless dangerous to the community 
because he lives in a house and owns lands 
and S. 110 (e) and (f) applies to such a 
type of person. In re : Mana. 39 Cr. L. J. 595 
175 I. C. 491 : 47 L. W. 139 
1938 M. W. N. 213 : 10 R. M. 783 
a; I. R. 1938 Mad. 448 
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S. 110 — Applicahilitij — Person proceeded 

against, if should be c.v-convict. 

Obiter : Per Burn, J. — A j.crson against whom 
proL'ceiiiiigs under S. 110 arc taken, need not 
be nn ex-convict. In re : Perne Maila Bai. 

39 Cr. L. J. 898 : 
177 I. C. 586 : 1938 M. W. N. 313 : 
47 L. W. 428 : 11 R. M. 351 : 
A. I. R. 1938 Mad. 591. 

S. 110 — ApplicabilUiJ — Preaching vio- 

tcncc — Sccuriiy. 

AVherc a person, being aware that violence ' 
is the inevitable outcome of the doctrine he i 
preaches, conducts a propaganda against the • 
forces of law and order and instigates breaches j 
of llic peace, he must bo treated as an a])ettor 
of surh breaches of the peace and may be 
ordered to give security under S. 118. Satin- 
dra Nath Sen v. Emperor. 32 Cr. L. J. 593 : 

130 I. C. 880 : 52 C. L. J. 405 : 

I. R. 1931 Cal. 400 : A. 1. R. 1931 Cal. 18. 

— S. 110 — Applicabiliti] — Preparation for 

future revolution and dacoiHj, — Security. 

lYherc, in a proceeding under S. 110, it was 
found by tlic Court tliat the accused persons 
were not only engaged in preparing the young 
fora future revolution but were also connected 
with an organisation for the collection of 
money by dacoity : Held, that the facts found 
were 'suincient to bring the accused within 
S. 110 (/). Mohindra ]\Iohan Sanijal v. Emperor. 

19 Cr. L. J. 696 : 
46 I. C. 152 : 28 C. L. J. 25 ; 23 C. W. N. 193 : 

A. I. R. 1919 Cal. 702. 

S. 110 — Applicability — Proceeding to 

bind down upon failure of prosecution for sub- 
stantive offences. 

Proceeding under S. 110, ought not to be 
instituted with a view to bind down persons on 
an idefinite charge, after prosecutions against 
them on definite charges under the Penal Code 
have failed. Alop Praminih v. Emperor. 

5 Cr. L. J. 191 : 
11 C. W. N. 413. 

S. 110 — Applicability — Protecting or 

harbouring an offender — iticaning of. 

The “ protecting or harbouring” of S. 110 (c) 
seems to contcmpl.alc assistance of the former 
kind, and not of the latter. The clause is dc- 
.signed to meet the case of the professional re- 
ceiver of stolen propertj' who assists the thief 
after the theft by relieving him and encourag- 
ing him, protecting him from discoverj’ and 
arrest, and helping him to dispose of his stolen 
property. It docs not apply to a mere associate 
of suspected thieves. Tlie acts which amount 
to harl)ouring must be done with the intention 
of screening the offender. If a man from mere 
motives of humanity, and without any intention 
of enabling the fugitive to escape from justice, 
were to give food to a man who was st.ar\’ing, 
or surgical assistance to one who was wounded ; 
even with a full knowledge of his eharaetcr, i 
lie commits no criminal act. Xga Pit Gyi v. I 
Emperor. 11 Cr. L. J. 490 : , 

7 1. C. 462 : U. B. R. 1910 : Cr. P. C., p. 4. : 
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S. 110— .-Ipplicability — Section, if can 

be used against, undisciplined people. 

S. 110 is obviously not intended for use 
against merely undisciplined people, such as 
local bosses and faction leaders, to clip their 
wings, to deplete their resources by an expen- 
■sive inquiry, to humble their pride by treating 
as criminal mad men, to advertise publicly 
1 their high-handed behaviour. To apply the 
, section to such as these, is undoubtedly to abuse 
it. In re : K. S. Batainam Pillai. 

10 Or T T 710 • 

172 I. C. 866 : 1937 M. W. N. 1065 : 
1937 2 M. L. J. 749 : 46 L. W. 858 : 
10 R. M. 498 : A. I. R. 1938 Mad. 35. 

S. 110 — Applicability — Scope of. 

S. 1 10 docs apply even when the object of the 
accused were primarily directed against the 
security of persons and not against the security 
of property. Mohindra Mohan Sanyal v. 
Emperor. 19 Cr. L. J. 696 : 

46 I. C. 152 : 28 C. L. J. 25 : 23 C. W. N. 193 : 

A. I. R. 1919 Cal. 702. 

S. 110 — Applicability — Security pro- 
ceedings — Allegations, involving commission of 
offence. 

It is not illegal to institute proceedings under 
S. 110, merely because the facts alleged would, 
if proved, c.slablish some substantive offences 
under the Penal Code. Chandan v. Emperor. 

31 Cr. L. J. 627 : 
124 I. C. 40 : 1930 A. L. J. 389 : 
A. I. R. 1930 All. 274. 

S. 110 — Applicability— Substanlivc offen- 
ce, not proved — Proceedings under S. 110, mhclhcr 
proper. 

Where a man has been arrested on a substan- 
tive charge (c. g. of dacoity) but released for the 
re.ason that that ciiarge cannot be .substantiated, 
the prosecution under S. 110 is not desirable. 
Siial Din v. Emperor. 25 Cr. L. J. 366 * 

J1 1. C. 302 : A. I. R. 1925 Oudh 49. 

5, 110 — Applicability — Suspicion of 

burglaries — General repute, sccuriiy. 

Where there is evidence of no less than 1-t 
burglaries in respect of which suspicion has fall- 
en upon the accused and their reputation ns 
thieves is firmlj' established by the evidence of 
a number of witnesses including those called 
for the defence : Held, that S. 110 applies. 
Emperor v. Durga Hahcai. 16 Cr. L. J. 618 : 

30 I. C. 442 : 19 C. W. N. 1022 : 
43 Cal. 153 : A. I. R. 1916 Cal, 707. 

S. 110 — Applicability. 

The mere fact that S. 108 may have been ap- 
plic.able to a ease does not necessarily make 
S. 110 innpplic.able. Mohindra Mohan Sanyal 
V. Emperor. 19 Cr. L. J. 696 : 

46 I. C. 152 : 28 C. L. J. 25 : 
23 C. W. N. 193 : A. I. R. 1919 Cal. 702. 

Ss. 110, 118 — Applicability — Ilegistra- 

tion under Criminal Tribes Act— Security pro- 
ceedings, legality of. 

The question whether the person who has been 
registered as a member of a criminal tribe, can 
be proceeded against under S, 118, depends on 
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the facts and circumstances of each particular 
case. Each case has to be scrutinised on its 
merits. The fact that tlie reputation of sucli 
persons continued the same as it was when they 
were registered as members of a criminal tribe, 
is no ground for taking furlher preventive ac- 
tion. The important tiling in such cases is to 
see what they liave done after sucli registra- 
tion. Badu Mir v. Emperor. 28 Cr. L. J. 106 : 

99 I. C. 234 ; 44 C. L. J. 314 : 
31 C. VV. N. 165 ; 54 Cal. 279 ; 
7 A: I. Cr. R. 243 : A. I. R. 1927 Cal. 213. 

Ss. 110, 145 — Applicdbilili] — Substance 

of injormalion relating to dispute relating to land 
— Procedure. 

Where the substance of information received 
under S. 110, as set out under S. 112, relates to 
disputes concerning land, special provisions of 
S. 145 apply excluding the general provisions 
of S. 110. Emperor v. Alisher Dost JMuhtimmad. 

40 Cr. L. J. 887 (b) : 
184 I. C. 189 (2) : 12 R. S. 94 ; 
A. I. R. 1939 Sind 261. 

S. no— Bail. 

See Cr. P. C., S. 110 — Surety. 

S. 110 — Construction — “ Ilabitualltj," 

7ncaning of. 

The word “ habitually ” in S. 110 (e), implies 
frequent practice or use. It implies a tendency 
or a capacity resulting from the frequent repeti- 
tion of the same acts. 100 I, C. 907 (1), relied 
on. Mating Po Aung v. The King. 

41 Cr T T 40=: • 

187 I. C. 609 : 12 R. RaAg. 340 
A. I. R. 1940 Rang. 95. 
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in very bad cases. Security for two years 
cannot be demanded, even if the accused is 
guilty of different offences in different places. 

In such cases, a Magistrate should direct deten- 
tion in prison, and not commit the accused to 
prison until the orders of the High Court are 
obtained. In rc : A. Shakoor Sait. 

16 Cr. L. J. 614 : 

30 I. C. 438 : 

S. 110 — Detention in jail. 

IVhen security is demanded from a person ^ 
who finds it dilficult to get the amount which 
is too much for his financial status, he should 
be at large, wljcn there is a chance of moderat- 
ing influences being brought to bear on him, 
than that he .should be associating with con- 
firmed criminals in jail. Satgur Datjal v. 
Emperor. 35 Cr. L. J. 183 : 

146 I. C. 875 (2) : 1933 A. L. J. 927 : 
L. R. 15 All. 9 Cr : 6 R. A. 359 : 
A. I, R. 1933 All. 674 (2). 

S. 110 — Evidence — Defence evidence — 

Ground for rejection. 

A Court is not justified in rejecting the defence 
evidence simply because the witnesses arc the 
caste-fellows of the accused or they have come 
forward voluntarily without being summoned. 
Ker.oal Kishorc v. Emperor. 26 Cr. L. J. 1283 : 

89 I. C. 147 : 12 O. L. J. 413 ; 
29 O. C. 44 : A. I. R. 1925 Oudh 473. 

S. 110 — Evidence — Evidence against 

accused in connection loith substantive offence, of 
no value — Discharge of accused under S. 169 — 
Evidence rvhether can be used to su2yporl charges 
under S. 110 — Magistratc-acting on imformation 
obtained from Special Diary, improper. 


S. 110 — Construction — “ Offences involv- 
ing breach of the peace,” meaning of. 

The words " offences involving a hre.ach of the 
peace ” in S. 110 (e), mean offences in which 
a breach of the peace is an ingredient and not 
offences provoking or likely to lead to a breach 
of the peace. Mating Po Aung v. The King. 

41 Cr. L. J. 495 : 
187 I. C. 609 : 12 R. Rang. 340 : 
A. I. R. 1940 Rang. 95. 

S. 110 — Detention iti jail — Inquiry in 

progress — Detaining accused in jail. 

To send a person to jail, while an inquirj' 
under security proceedings is in progress, is an 
illegality which prejudices his interests in the 
inquiry. Bhau Sovalaram Kotasthanc v. 
Emperor. 16 Cr. L. J. 91 : 

26 I. C. 1003 : 16 Bom. L. R. 943 : 

A. I. R. 1915 Bom. 199. 

S. 110 — Detention in jail — Period. 

A IMagistrate has no power to keep a man in 
jail beyond the period for which security Avas 
ordered. Emperor v. Nga Po Sin, 

13 Cr. L. J. 62 : 
13 I. C. 398 : 4 Bur. L. T. 270. 

S. 110 — Detention in jail—rScctirity 

for good behaviour, period for — Magistrate, 
duty of. 

Security for good behaviour can, at the 
longest, be demanded for only one year except 


Where the evidence against an aceused person 
in connection with a dacoity is considered by 
the Police to be of so little value ns to result in 
his rele.asc under S. 109 of the Code without 
even being placed before the Court, it is con- 
trary to all accepted principles to make use of 
this evidence as a ground for binding the 
accused over on a charge under S. 110. Nor is 
it open to a Magistrate to act upon information 
not given in evidence but obtained from a 
perusal of the Special Diary. Jhandti Singh v. 
Emperor. 25 Cr. L. J. 45 (a) : 

75 I. C. 733 : A. I. R. 1924 All. 149. 

S. 110 — Evidence — Evidence meagre and 

vague — Court's failure to examine evidence 
critically. 

The petitioners were ordered to furnish security 
under S. 110 on evidence which was not merely 
meagre and vague but was accepted by the 
trying Magistrate without any critical examina- 
tion. In appeal, the trial Court’s order was 
upheld blit In the Appellate Court’s judgment, 
no reference was made to evidenee on important 
points : Held, that the order passed by the 
lower Courts could not be sustained, inasmuch 
as the procedure adopted by them was not at 
all satisfactory. Nizamaddi v. Emperor. 

20 Cr. L. J. 551 : 
51 I. C. 839 : 23 C. W. N. 488 ; 

A. I. R. 1919 Cal, 359. 

^S. 110 — Evidence — Evidence on both 

sides, equally balanced. 
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When on a ease under S. 110. the evidence is 
equally balanced, no order requiring security 
should' be made. TtaUnm AH v. Emperor. 

14 Cr. L. J. 407 : 
20 I. C. 231 : 11 A. L. J. 461. 

S. 110 — Evidence needed. 

An order under S. 110 should not be passed 
■when the evidence for the defence is at least as 
good as that for the prosecution. Ahmad AH 
V. Emperor. 32 Cr. L. J. 271 : 

129 I. C. 276 : 32 P. L. R. 92 : 
I. R. 1931 Lah. 164 : A. 1. R. 1930 Lah. 1051. 

S. 110 — Evidence required. 

In a case under S. 110, if the evidence for the 
defence is as good as that for the prosecution, 
no bonds should be taken from the accused. 
Manni Singh v. Emperor. 20 Cr. L. J. 716 : 

52 I. C. 796 : 1 U. P. L. R. All. 140 : 

A. I. R. 1919 AH. 399. 

S. 110 — Evidence — Evidence required. 

To maintain an order under S. 110, the 
evidence must be of such a nature as would lead 
to reasonable and definite ground for coming 
to the conclusion that the person proceeded 
against is an habitual offender. Ghidam AH v. 
Emperor, 1 Cr. L. J. 457 : 

8 C. W. N. 543. 

S. 110 — Evidence — Proscculion xoilncsscs 

as good as defence xoitncsscs, effccl of. 

In a case under S. 110, if the defence evidence is 
as good as that of the prosecution, the accused 
is entitled to an acquittal. Ganga Singh v. 
Emperor. 13 Cr. L. T. 772 : 

17 I. C. 404 : 10 A. L.J.383. 

S. 110 — Evidence — Sufficiency of 

Evidence — Finding definite, necessary— Prose- 
cution, duty of. 

In arriving at a decision in a case under S. 110, 
the question is not whether the evidence for 
defence outweighs the evidence for the prose- 
cution, but whether the evidence for the prose- 
cution is suincicnt to establish the ease against 
the accused, and the Court ought to come to a 
definite finding on that point. Sadat AH v. 
Emperor, 21 Cr. L. J. 826. 

58 I. C. 826 : A. I. R. 1920 Cal. 412. 
S. 110 — Evidence. 
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to prison or to bind him down. Almuddin v. 
Emperor. 25 Cr. L. J. 1172 : 

82 I. C. 36 : 22 A. L. J. 678 : 
L. R. 5 All. 97 Cr, : A. I. R. 1924 All. 569. 

S. 110 — Evidence of good character — Ac- 
cused acquitted of substantive offence — Defence evi- 
dence reliable — Desire of Police to get rid of ac- 
cused. 

Tlicrc is no legal bar to a prosecution fo^ 
bad livelihood of men acquitted of the sub- 
stantive offence of dacoity, but in weighing 
the evidence against them, this matter must 
be taken into consideration as indicating the 
desire of the Police to get rid of the presence 
of such men. Where, in proceedings under 
S. 110, a large number of witnesses who arc 
considered to be respectable and reliable by 
the Magistrate depose that the accused arc 
men of good character, there is no justifica- 
tion for an order requiring security to be passed 
against the accused. Bahadur v. Emperor. 

26 Cr. L. J. 530 : 
85 I. C. 370 : 27 O. C. 327 : 
A. I. R. 1925 Oudh 501. 

S. 110 — Evidence of good character — Ac- 
quittal on previous charge — Evidence relating to 
previous charge, xohether can be taken into con- 
sideration. 

The fact that a person against whom pro- 
ceedings arc being taken under S. 110, was 
acquitted of a charge brought against him of 
a substantive offence, docs not entitle him to 
have all evidence excluded of the incident 
which formed the subject of the previous 
trial. It is entirely a question of the value 
to be attached to the acquittal. Dudhan v. 
Emperor. 26 Cr. L. J. 1130 (b) : 

88 1. C. 362:23 A. L.J. 507: 
L. R. 6 All. 129 Cr. : 47 All. 733 : 

A. I. R. 1925 All. 694. 

• S. 110 — Evidence of good character — Ac- 

quittal on substantive charges, effect of. 

It is not correct to take into account the 
fact that an accused person has been tried 
for an offence when he has been acquitted of 
the charge. The acquittal clears the conduct 
of the person and he cannot be judicially 
considered guilty. Tar Gul v. Emperor. 


Summons issued under S. 107 but proceedings 
taken under S. 110 — Evidence received at 
length — ^No prejudice caused — Irregularity held 
cured bv S. 537. Sanganma Naick v. Emperor. 

14 Cr. L J. 65 : 

18 I. C. 401. 

S, 110, 439 — Evidence — Evidence, 

nature of — Prosecution, lehat must prove — Fail- 
ure to furnish security — Order directing im- 
prisonment of accused — Bevision — High Court, 
icheu xcill interfere. 

It is very difficult for the High C-ourt to inter- 
fere in rcvi.'iion in eases under S. 110 but when 
a person is sentenced to imprisonment for 
failure to furnish security under that .section, 
the High Court has to be satisfied that the 
evidence is of a character which will reasonably 
support the inference that it i.s ncce.ssary in the 
interests of public security to send the accused ■ 


159 I. C. 97 : 

8 R. Pesh. 77 : A. I. R. 1935 Pesh. 158. 

S. 110 — Evidence of good character. 

An accused person should not be bound over 
on evidence of bad repute where there arc 
respectable persons on his side to clear him 
of the charge. Tar Gul v. Emperor. 

159 I. C. 97 : 

8 R. Pesh, 77 ; A. I. R. 1935 Pesh. 158. 

S. 110 — Evidence of good character — 

Defence reidcncc voluminous — Discharge. 

An accused in a badmashi ca>.e who i.s able 
to produce a large number of defence witnesses 
is not neccs.sarily entitled to a discliargc. 
Bameshxcar Bakhsh Sinsh v. Emperor. 

22 Cr. L.J. 766 (a): 
64 I. C. 286 : 24 O. C. 286 : 9 O. L.J. 28 : 

A. I. R. 1921 Pat. 233. 
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— — S. no — Evulrncc of Hood characlcr — 

Defence evidence of inlcrcslcd xvilncsur;:. 

The fact that a large number of the defence wit- 
nessas arc caste-fellows of tlic accused, and they 
have come forward volunf arily is not suOicient to 
discredit their evidence, notwithstanding that 
they admit frankly that tiicy have come forward 
because they regard the accused as head of 
their brotherhood and look upon it as a slur 
on the brotherhood that the accused sliouhl 
be treated as a habitual thief or robber. ' 
Bahti v. EmpcTor. 22 Cr. L. J. 115 : 

58 I. C. 547 : 18 A. L. J. 1114 : 43 All. 185 : 

A. I. R. 1921 All. 278. 
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i some reasonable attempt by the Counsel for 
! the accused or by the Court to check the 
value of the evidence. Emperor v. Ham Lai. 

30 Cr, L. J. 562 : 
116 I. C. 25 : I. R. 1929 All. 505 ; 
1929 A. L. J. 361 : 51 All. 663 : 
j A. I. R. 1929 All. 273. 

S. 110— Proa/ required. 

To bring a per.son within S. 110 (c) regular 
iuibit for protceting thieves should be proved. 
Firangi Itai v. Emperor. 

34 Cr. L. J. 643 : 
143 I. C. 687 : 

I. R. 1933 Pat. 209 : A. I. R. 1933 Pat. 189. 


S. 110 — Evidence of good characlcr — De- 
fence xmincsftcs castc-fclloics of aceiis-cd — Evidence, 
value of. 

The mere fact that some of t!ic witnesses 
produced by a person against whom proceed- 
ings have been instituted under S. 110. are 
his caste-fellows, is not by itself a suOicient 
reason for discrediting their testimony. Bohan 
V. Emperor. 21 Cr- L. J. 60 : 

54 I. C. 412 ; 6 O. L. J. 541 ; 

A. I. R. 1919 Oudh 79. 

S. 110 — Evidence of good characlcr — Evi- 
dence of alukhias and .Sarpanchas. 

MuUhais and Sarpanches arc respectable Iver- 
sons and they arc appointed to tlicsc oOices 
because of their respectability. It is totally 
wrong to describe them as “(/uo.si-Policc 
witnesses.” It is altogctlicr absurd to start 
with a presumption against them. Emperor 
V. Dipu. 36 Cr. L. J. 1362 : 

158 I. C. 424 : 1935 A. W. R. 1089 : 
8 R. A. 298 : A. I. R. 1935 All. 850. 

S. 110 — Evidence of good character — 

Previous convictions, effect of — Evidence of gene- 
ral repute, xohat const itirics— Suspicion of Police 
men, value of — Duly of Magistrate. 

In proceedings under S. 110, the existence 
of a number of previous convictions of offence, 
such as theft, is a matter which may and 
should be taken into consideration as indicat- 
ing the character and disposition of the ac- 
cused. But the existence of such convictions 
is not bj* itself sunicient to justify ordering 
the accused to furnish security. Weight must 
be given to a consideration of the period th.at 
has elapsed subsequent to the last of the 
convictions in order to see, whether during 
that period, the accused has apparently shown 
a disposition to condnet himself properly or 
whether there arc indications that he has, 
during that period, continued in his previous 
course, though he may not have actually 
brought himself within the clutches of the 
law. The suspicions of a witness that a par- 
ticular man committed, either singly or with 
others, a theft in his house is wholly inadmis- 
sible. In this rcsiDcct a Police Ollicer stands 
in no stronger position than any other witness. 
The mere production of a string of witnesses 
who say that an accused person’s, general 
repute is so and so, can carry verj' little 
weight unless some attempt has been made 
to show that he is a person in a position to 
know the general repute, and there has been 


S. 110 — Evidence of good characlcr — 

Prosecution un'Incsscs inimical to accused — Large 
number of defence xvitncsscs — Security. 

Proceedings ^\•crc bikcn against the accused 
under S. 110. It was found that he carried on 
extensive cultivation and a money-lending 
business. The witnesses who deposed against 
him were mostly his enemies or were hostile to 
him. .-V large number of witnesses deposed to 
his good conduct : Held, tliat the accused should 
not be bound over. Gur Dayal v. Emperor. 

26 Cr. L. J. 99 : 
83 I. C. 659 : A. I. R. 1925 Oudh 277. 

S. liO— Evidence of good character — 

Security. 

The mere fact tliat assuming the acoused is 
guilty, it was easy for the accused to get 
witnesses of fairly good status to give evidence 
on his bcimlf, is no ground for disbelieving the 
witnesses. Jabrtiddin v. Emperor. 

20 Cr. L. J. 689 : 
52 I. C. 657 : 1 U. P. L. R. All. 143 : 

A. I. R. 1919 All. 136. 

S. 110 — Evidence of good characlcr. 

The accused was continuously for a period 
of 10 or 11 years employed as a servant of the 
Tahsildars of Orai. He was suspected of 
burglary and prosecuted. He was discharged 
and proceedings were taken against him under 
S. 110. lie produced evidence to show that his 
character while he was in the service of his 
former masters was satisfactory : Held, that 
.‘-uch evidence was material in the case. Shiam 
Lai V. Emperor. 9 Cr- L. J. 528 : 

2 I. C. 225 : 6 A. L. J. 487. 

S. 110 — Evidence of good character. 

When tlic accused is able to produce witnesses 
on his behalf to speak of his good character, the 
Court ought to pay particular attention to such 
evidence and should find substantial reasons for 
not believing the evidence before it makes an 
order. Amjad Ali v. Emperor. 

25 Cr. L. J. 35 : 
75 I. C. 723 : 5 P. L. T. 129 : 
2 Pat. L. R. 79 Cr. : A. I. R. 1924 Pat. 498. 

S. 110 — Evidence of good character — 

Security. 

Where a large body of apparently respectable 
witnesses of the ncighburhood testify to the 
good character of the accused as against the 
evidence of Police Ofiicers, an order demanding 
security is not justifiable. Kundan v. Emperor. 

28 Cr. L. J. 813 : 
104 I. C. 253 : A. I. R. 1928 Lah. 49. 
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S. 110 — Evidence of good character — 

Sccuritij. 

IVlicrc the licensed person is able lo produce 
witnesses on liis behalf to speak of his good 
character, tlic Court ought to pay particular 
aUention to such evidence and to give substan- 
tial reasons for not believing such evidence be- 
fore it makes an order under S. 118 of the Code. 
Ramlagan Ahir v. Enij)croT. 25 Cr. L. J. 985 : 

81 1. C. 633 : 5 P. L. T. 166 : 
2 Pat. L. R. 98 Cr. : A. I. R. 1924 Pat. 500. 

S. 110 — Evidence of good character — 

tVitnesscs, evidence of, rccight of. 

_ Where a zc7nindar, who is also a money-lender, 
is prosecuted under S. 110 and in defence, he 
produces a number of respectable witnesses 
besides his castemen and tenants, it is not 
jiropcr for the Magistrate to disbelieve all the 
witn''sscs merely on the ground that the accused 
could, by the influence of his position, produce 
any number of them. Miharban Singh v. Em- 
perot. 16 Cr, L. J. 805 : 

31 1. C. 821 : 13 A. L. J. 1046 : 
A. I. R. 1915 AU. 464. 

S. 110 — Evidence of goad character — 

IViOicsscs of good character — Rule to be observed. 
Where proceedings under S. 110 are taken 
against a person and he is able to produce 
witnesses on his behalf to speak of his good 
character, the Court ought to pay particular 
attention to such evidence. The Court should 
find substantial reason for not believing the 
evidence before it makes an order. Hahim 
Sitigh V. Emperor. 16 Cr. L. J. 810 : 

31 1. C. 826 : 13 A. L. J. 1055 : 

S. IIQ— Evidence of Police, 

A Police Officer is os good a witness as any 
other person. Abdul Karim v. Emperor, 

36 Cr. L. J. 1127 : 
156 I. C. 659 : 8 R. Pesh. 3 : 
A. I. R. 1935 Pesh. 80 (2). 

S. 110— Evidence of Police, value of. 

Evidence of a Police Officer in a ease under 
S. 110, when it is based upon hcrc.say rumour, 
and above all, on diaries, is of infinitesimal 
value, more particularly where other evidence 
is available. Abdul Khaliq v. Emperor. 

16 Cr. L. J. 281 : 
28 I. C. 329 : 13 A. L. J. 412 : 
A. I. R. 1914 All. 144. 

S. 110 — Exercise of powers — Consent of 

accused — Inquiry — Duly of magistrate. 

In n c.ase under S. 110, it is duty of the Magis- 
trate to hold an independent inquiry and not 
lo bind over an accused person mcreiy bcc,nHsc 
he agrees lo furnish security. Ram Charan v. 
Emperor. 27 Cr. L. J. 370 ; 

92 1. C. 882 : 24 A. L. J. 317 : 
•L. R. 6 All. 54 Cr : A. I. R. 1926 All. 614. 

-S. 110- Exercise of powers — Considera- 
tions. 

In proceedings under S. 1 10, it is not for the j 
Magistrate to consider whcllicr the Police and; 
village authorities could not ensure good be- j 
haviour on the part of the accu''ed if tlicy ex- •• 
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erted themselves more in executing their duties. 
Emperor v. Pa Yin. 26 Cr. L. J. 528 ; 

85 I. C. 368 : 2 Rang. 686 : 
4 Bur. L. J. 6 : A. I. R. 1925 Rang 174. 

S. 110 — Exercise of powers — Discrctioti 

of Magistrate. 

Magistrates arc left a very wide discretion as 
lo the kind of information upon which they 
m.ay act in instituting proceedings under Chap- 
ter VIII of the Code, and they are not bound 
to disclose its source. In the matter of ; The 
petition of Mithu Khan. 1 Cr. L. J. 807 : 

24 A. W. N. 206 : I. L. R. 27 All. 172 : 

1 A. L. J. 685. 

S. 110 — Exercise of powers — Informa- 
tion, necessary. 

If a Magistrate empowered receives informa- 
tion of the barest kind to the effect that a 
certain person is a habitual thief and is within 
the local limits of his jurisdiction, it is within 
his powers to take action under the provisions 
of the eighth Cliaptcr of the Code, and the 
legality of his action cannot be questioned. 
Emperor v. Ram Ghulam. 28 Cr. L. J. 744 : 

103 I. C. 792 : 2 Luck. Cas. 157 ; 
8 A. I. Cr. R. 394 ; A. I. R. 1927 Oudh 306. 

S. 110 — Exercise of powers — Informa- 
tion required for action. 

A Magistrate has no jurisdiction of any kind 
to act under S. 110 until he has sufficient in- 
formation before him as will suffice for imaking 
an order in writing setting forth its substance 
and the further particulars required b}' S. 112 
of the Code. Emperor v. Ganesh. 

IS Cr. L. J. 696 ; 
26 I. C. 144 : 11 A. L. J. 336 : 
A. I. R. 1914 All. 413. 

S. 110 — Exercise of powers — Pmoers 

when to be used. 

The powers conferred by S, 110 ought to bo 
exercised very sparingly, and in tliosc eases only 
where the evidence is very clear and precise. 
Evidence of general repute, or that the accused 
has a bad character, without any specific in- 
stances, is not sufficient nor would the fact that 
on three occasions, the last one being sixteen 
j-ears ago — he had been required lo furnish 
security suffice. Jagal Singh v. Emperor. 

23 Cr. L. J. 507 : 
68 I. C. 43 : 2 L. L. J. 237. 

S. 110 — Exercise of powers — Receipt of 

information by Magistrate, mode of. 

The law in no way limits the method in whieii 
a Magistrate is to receive information under 
S. 110. Where information addrcs.scd to one 
Magistrate is sent on by him to anolncr, tliere 
is nothing in S. 110 to preclude the latter from 
acting on the information so received, llira- 
nand Ojha v. Emperor, 24 Cr. L. J. 31 : 

71 1. C. 79 : 1 Pal. 621 ; 
4 P. L. T. 44 : A. I. R. 1922 Pat. 586. 

S. 110 — Exercise of poxcers — Security 

for good behaviour when charge of dacoily fails. 

Some pcr.'^ons were charged of dacoity. Tiie 
charge failed for want of sufficient evidence. 
Rut the District Magistrate, upon Police infor- 
mation and ux)on evidence on the record, took 
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proceedings against some of the accused under 
S. 110 and bound them over; Held, that the 
order of the Magistrate under the circumstances 
•was good. Jiaj Karan v. Emperor. 

11 Cr. L. J. 36 : 
4 I. C. 709 ; 6 A. L. J. 961- 

S. 110 — Exercise of potuers — Security 

proceedings — Evidence of commission of sub- 
stantive offences, vohether admissible. 

Though the Courts always look witli grave sus- 
picion on cases in ■which proceedings arc started 
against an accused because the Police have fail- 
ed to procure evidence against him on a charge 
of substantive offence, evidence going to show 
that a substantive offence had been committed 
or which might form the basis of a charge of a 
substantive offence is not necessarily to be ex- 
cluded in such proceedings and can form the I 
basis of an order under S, 112. Jai Singh v. \ 
Emperor. 31 Cr. L, J. 1020 : 1 

126 I. C. 501 : 7 O. W. N. 493 : : 
A. 1. R. 1930 Oudh 357. i 

t 

S. 110 — Exercise of potcers — Security, 1 

when justified. ! 

The powers conferred by S. 110 should be 
exercised only when the information is precise I 
and is supported at the subsequent inquiry b}' j 
satisfactory evidence. Khairo v. Emperor. 

25 Cr. L. J. 1377 : 
83 I. C. 337 : A. I. R. 1925 Sind 204. 

S. 110 — Exercise of powers. 

The powers given to a Court by S. 110 should 
be exercised with extreme caution and with 
very great discretion. Amjad Ali v. Emperor. 

25 Cr. L. J. 35 : 
75 I. C. 723 : 5 P. L. T. 129 : i 
2 Pat. L. R. 79 Cr. : A. I. R. 1924 Pat. 498. 

S. 110 — Exercise of jroxcers. 

There is nothing in the section laying down 1 
any quantum of information Jis a necessary 
condition for the JIagistrate. Emperor v. Jlam 
Ghulam. 28 Cr. L. I. 744 : 

103 I. C. 792 ; 2 Luck. C. 157 : 

8 A. I. Cr. R. 394 : A. I R. 1927 Oudh 306. 

S. 110 — Fresh proceedings — Enquiry — 

Discharge — Further inquiry — District Magistrate, 
power of. 

Under S. 4-37 a District Magistrate has 
jurisdiction to direct further inquiry in a case 
where a person has been discharged in an in- 
quiry under S. 110. Desraj Singh v. Emperor. 

20 Cr. L. J. 704 : 
52 I. C. 672 : A. I. R. 1919 All. 174. 

■ S. 110 — Fresh proceedings — Discharge of 

accused — Court, duty of — Dcdnitc offence alleged. 
WTiere proceedings against an accused person 
under S. 110 result in his discharge, and within 
a very short time thereafter fresli proceedings 
are started against him, it is the duty of the 
Court to see that there is suflicient evidence of 
his conduct after the conclusion of the previous 
proceedings to justify the fresh proceedings. 
Shukar v. Emperor. 24 Cr. L. J. 565 : 

73 I. C. 261 : 9 O. & A. I. R. 90 : 

26 O. C. 242 : A. I. R. 1924 Oudh 84. 

— S, 110' — Fresh proceedings after release — 

Circumstances after release to be considered. 


Where fresh proceedings under S. 110 are 
taken against an accused after his release from 
the last security, they must be confined to facts 
and circumstances alleged against him after his 
release. Itamdeo Panday v. Emperor. 

16 Cr. L. J. 123 : 
28 I. C. 648 : 19 C. W. N. 223 ; 
A. I. R. 1915 Cal. 643. 

S. 110 — Fresh proceedings. 

In cases wlicrc there has been a previous order 
under S. 110, witnesses ought to make it clear, 
in their evidence that their evidence relates tb'^ 
the reputation of the persons proceeded against, 
subsequent to tlieir release from imprisonment. 
Kiranjan Singh v. Emperor. 35 Cr. L. J. 417(1) : 

147 I. C. 227(1) : 1933 A. L. J. 263 : 
L. R. 14 All. 79 Cr. : 55 All. 404 : 6 R. A. 442 : 

A. I. R. 1933 All. 369. 

S. 110 — Fresh proceedings — Nciu material 

necessity of. 

To take up facts against an accused of dates 
older than the previous security bond is against 
law and justice and cannot be made ground for 
fresh proceedings. Bahadur Shah v. Emperor. 

10 Cr. L. J. 591 ; 

4 I. C. 432 ; 25 P. W. R. 1909 Cr. 

S, IIQ— Fresh proceedings — Security for 

good behaviour — Order of discharge — Second pro- 
secution without fresh facts, illegal. 

On 24th January 1905, G. was di.schargedf 
under S. 119. On this occasion, two of the prose- 
cution •witnesses {Lambardars) deposed that G. 
was of good character and not given to com- 
mitting of offences. A year later G. was again 
prosecuted before anotlier Magistrate who took 
security from hint but without referring to the 
previous proceedings, etc.: Held, that as notliing 
fresh was alleged against G, the subsequent 
proceedings and the order thereon were not 
justifiable and liable to be set aside on revision. 
Gohar v. Emperor. 4 Cr. L. J. 486 : 

1 P. W. R. Cr. 37. 

S. 110 — Fresh proceedings — Order for 

furnishing security — Ajipcal — District Magis- 

trate’s qwxocr to order fresh inquiry. 

A District iilagistrate, while setting aside on 
appeal, an order requiring a person to furnish 
security under S. 110, cannot remand the case 
for a fresh inquiry. Chandan v. Emperor. 

30 Cr. L. J. 491 ; 
115 I. C. 544 : 1. R. 1929 Lah. 416 : 
30 P. L. R. 416 : A. I. R. 1929 Lah. 28. 

S. 110 — General reputation — Admissi- 
bility. 

In proceedings under S. 110, if the -witnesses 
have clearly dcjioscd that tlie accused has the 
general repute of being an habitual offender, 
such evidence is admissible under sub-s. (4) of 
S. 117. Emperor v. Bachchu. 37 Cr. L. J. 390 : 

160 I. C. 1039 : 1936 O. W. N. 247 ; 
1936 O. L. R. 128 : 8 R. O. 297 : 
A. I. R. 1936 Oudh 238. 

S. IIQ— General repute, admissibility 

of- 

The admissibility of a witness’ answer as to 
the general repute of the accused depends upon 
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the substance of it, not upon its form. Kczcal 
Kishorc V. lirnpcror. 26 Cr. L. J. 1283 : 

89 I. C. 147 : 12 O. L. J. 413 : 29 O. C. 44 ; 

A. I. R. 1925 Oudh 473. 

S. 110 — General repulalion — Association 

with had chaTaclcr. 

An order cannot be based on general evidence 
of the accused’s bad cliaraoter and of liis 
association with people of bad cbaracLcr, nor is 
evidence of general ill-repute suflicicnt to 
support an order under that section. An order 
vannot be made upon mere suspicion. Sohan 
Singh V. Emperor. 26 Cr. L. J. 1377 : 

89 I. C. 513 ; 1 L. C. 80 ; A. I. R. 1926 Lah. 45. 

S. llQ~Gencral reputation— Association 

ioith had characters — General repute. 

Evidence that the accused was named as 
associating with bad characters is evidence of 
reputation, and such reputation can only be 
based on association with proved bad characters 
and not with reputed bad characters. Emperor 
V. Nepal Shikary. 10 Cr. L. J. 122 : 

2 1. C. 651 ; 9 C. L. J. 439 : 13 C. W. N. 318. 

S. 110— General Jteputation — Bad liveli- 
hood — General reptile, nature of. 

Repute should be proved to be universal, and 
there should be no doubt about it. Therefore, 
where the only evidence against an accused is 
that of general repute, and it is not universal, 
it is not safe to bind him over on such meagre 
> and doubtful evidence. Jhandtt Bam v. Etn- 
'^pcTor. 16 Cr. L. 1. 106 : 

27 I. C. 154 : 48 P. \V. R. 1914 Cr. : 
215 P. L. R. 1915 : A. I. R. 1914 Lah. 553. 
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under S. 110 is instituted for being a habitual 
offender, is a well-known resident of a city, his 
fellow citizens though not living in his immedi- 
ate neighbourhood arc competent witnesses to 
prove his general repute. Wahid Ali v. Em- 
peror. 6 Cr. L. J. 1 : 

11 C. W. N. 789. 

S. 110— General reputation — Conflicting 

evidence of general reputation — Duty of Court. 

Where a large number of persons come forward 
and swear that they believe a man to be of a 
desperate and dangerous character and there is 
little or no counter-evidence of good character, 
such evidence will possibly justify a Court in 
taking action even if the grounds of belief are 
indefinite. But when an equal or greater 
number of persons in the same class or classes 
depose that tlie same man is of good character, 
the Court must sift closely the grounds on 
which the prosecution witnesses have based 
their belief. Jai Singh v. Emperor. 

31 Cr. L, J. 1020 : 
126 I. C. 501 : 7 O. W. N. 493 : 
A. I. R. 1930 Oudh 357. 

S. 110— GcJicrai reputation — Considera- 
tion of. 

In proceedings under S. 110, the Magistrate 
should consider evidence regarding the general 
repute of the persons accused. Dhaju Mandal 
V. Emperor 34 Cr. L. J. 476 .* 

146 I. C. 934 : 1. R. 1933 Pat. 187 ; 

A. I. R. 1933 Pat. 112. 

S. 110— General reputation — Bumours — 

Value of. 


-S. 110 General repute— Beliefs and 


opinions 

The evidence on which a Magistrate ought to 
base a conviction under S. 110, clauses (n) to 
(c) must relate to particular instances which 
have come to the knowledge of the deponent 
and must be .specific. Evidence relating to 
mere beliefs and opinions, without pfcrcncc to 
acts or instances whicli have induced the 
witnesses to form an opinion, cannot be 
regarded as evidence of repute within the 
meaning of S. 117 (3). Habitual criminality 
cannot be regarded as established by Bie repeti- 
tion of beliefs and opinions. Jn re : Kotiamiddu 
Banga Beddi. 21 Cr. L. J. 354: 

55 I. C. 722 : 38 M. L. J. 97 ; 11 L. W. 331 : 

43 Mad. 450 : 1920 M. W. N. 398 ; 
* A. I. R. 1920 Mad. 534. 

S. 110— General rcpulation-Commissiou 

of offence — Proof. 

Where it is alleged against a por.son, even in a 
proceeding under S. 110, that he, on a certain 
occasion, eornmilted a particular ofrcncc, that 
fact rmist be proved bv relevant evidence. It 
is not at all the same thing as proving by 
evidence of general repute that a man is a 
habitual offender. Indar v. Emperor. 

19 Cr. L. J. 351 (b) : 
44 I. C. 463 : 16 A. L. J. 208 : 40 All. 372 : 

A. I. R. 1918 All. 257. 


There is no legal justification for taking 
rumours into consideration against persons 
charged under S. 110. Tar Gul v. Emperor. 

159 I. C. 97 : 8 R. P. 77 : 
A. I. R, 1935 Pesh. 158. 

S. 110— General reputation— Current re- 
pute, meaning of. 

Where the evidenee recorded by a Magistrate 
was to the erfcct that the aecused was ‘currently 
reputed ’ to be a thief and a robber : Held, 
that what the witnesses meant by “ current 
repute ” was general repute. Emperor v. 
Nga Po. 10 Cr. L. J. 355 : 

3 I. C. 681 : 5 L. B. R. 72. 

S. 110 — General reputation — Desperate 

and dangerous cJiaractcr, meaning of. 

In S. 110, cl. (/), a man of de.speratc and 
dannerous character means a man who has 
a reckless disregard of tlic safety of the 
person or the property of his ncighbouns, and 
vindcr that clause, evidence of general repute 
is not admissible in evidence. Wahid Ali v. 
Emperor. 6Cr. L. J. 1: 

^ lie. W. N. 789. 

I 

•S. 110— General reputation — Desperate 

TXmf\ f 


and dangerous charaeter — Proof. 


It is not open to a Magistmle to look into 
evidence of gencr.tl repute for finding that a 
■S 110— General reputation— Competent , person is a dc>pcr.Uc and dangerous character 

. within the meaning or S. 110 (/;. TJierc 
should be proof of specific acts to sliow tliat 


tcilnesses 

Wlien the person against whom jirocccding 
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he is of such a cliaracter. Tn rc ; Koftamidddn 
limiga Ttcddi. 

21 Cr. L. J. 354 : 

55 I. C. 722 : 38 M. L. J. 97 : 

11 L. W. 331 : 43 Mad. 450 : 
1920 M. W. N. 398 : 

A. I. R. 1920 Mad. 534. 

S. 110 — General reputation — Desperate 

and dangerous character — Proof. 

That fact lliat a person is .so desperate 
and dangerous as to render his being at large 
without security hazardous to the community 
is not one wirich can. under S. 117, be proved 
]iy evidence of general repute. Indar v. 
Emperor. 19 Cr. L. J. 351 (b) : 

44 I. C. 463 : 16 A. L. J. 208 : 

40 All. 372 : A. I. R, 1918 All. 257. 

S. 110 — General reputation — Desperate 

and dangerous character — Proof. 

The fact that a man is quarrelsome and ) 
ill-tempered and has managed to fall foul of 
persons in high places, and throws bricks 
into other people's houses and has been guilty of 
petty assaults, docs not make hiui a desperate 
or dangerous character within the meaning 
ofS. ll<)(f). and is, therefore, not a ground 
for binding him over under S. 110. Dangi 
Lai y. Emperor. 32 Cr. L . J. 1070 : 

133 I. C. 535 ; L. R. 12 AIL 928 : 

I. R. 1931 AIL 695 : A. I. R. 1931 AIL 437. 

S. 110 — General rcpulalion — Desperate 

and dmigerous character, proof of — Evidence of 
general repute, xvhether admissible. 

Evidence of general repnt.c is only admis- 
sible under .S. 117 to prove that a person 
is a habitual offender under S. 110, but not 
to prove a charge under clause (/) of that 
section of being a desperate and dangerous 
character. Emjjcror v. Pyu Zin. 

22 Cr. L. J. 492 : 
62 I. C. 13S : 3 Bur. L. T. 157. 

S. 110 — General reputation — Duly of 

Court. 

It is the duly of the Court to judge whether 
a man deserves a partieulur rcj)ulatioa and, 
in order to judge tliis, enumeration of specific 
cases will serve as a valuable guide. Firangi 
Pai v. Emperor. 34 Cr. L. J. 643 : 

143 I. C. 6S7 : I. R. 1933 Pat. 209 : 

S. 110 — General repute, evidence of. 

An accused person should not be bound 
down under S. 110 upon evidence of 
repute unless such evidence is very strong 
and almost universal. Muhammad Khan v. 
Emperor. 25 Cr. L. J. 808 : 

81 1. C. 344 : A. I. R, 1925 Lah. 166. 

S. 110 — General reputation — Evidence of | 

enemies of aecused— Weight. 

Evidence of prosecution witnesses should not 
be discorded simply on ground that they arc 
enemies of accused. Firangi IJai v. Emperor. 

34 Cr. L. J. 643 : 
143-1. C. 687 : 1. R. 1933 Pat. 209 : 

A. I. R. 1933 Pat. 189. 

S. 110— General reputation — Evidence of I 
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General repute, admissibility of — Desperate and 
dangerous character, proof of. 

Under Ss. 110, cl. (/), 112 and 117, evidence 
of mere general repute is not sufficient to 
prove .that a person is so desperate and 
dangerous a character, that he cannot be 
allowed to remain at large, but that such a 
finding must be based on evidence of facts. 

It is not sufficient to do so on vague and 
general evidence that some one was robbed 
or beaten and people say that the accused 
Avas responsible for it. Babii Murtaza Husain -'s 
V. Emperor. 3 Cr. L. J. 290 : 

9 O. C. 69. 

S. 110 — General rcpulalion. 

Evidence of general repute and character is 
admissible. Specific instances Avherc reason- 
able suspicion fall upon accused are good 
evidence to .show the basis of bad reputation. 
Firangi Dai v. Emperor. 34 Cr. L. J. 643 : 

143 I. C. 687 : 1. R. 1933 Pat. 209 : 

A. I. R. 1933 Pat. 189. 

S. 110 — General reputation. 

Evidence of general repute docs not mean 
hearsay evidence. Kripn Sindhu Naiko v. 
Emperor. 19 Cr. L. J. 905 ; 

47 I. C. 277 : 8 L. W. 461 : 
1918 M. W. N. 751 : A. I. R. 1919 Mad. 633. 

S. 110— General rcpulalion — Evidence of 

general repute — Evidence of suspicion. 

Wliere the Police or the Magistrate Avant to ' 
make use of S. 117(4), the Avitness should be 
alloAvcd to depose, if lie can in fact give 
evidence, that tlie accused has a general re- 
putation as a habitual thief (or robber, etc., 
as the case may be), but he should not be 
ulloAA-cd to state that the accused is a bad 
character or has the reputation of being a 
bad character. Evidence as to general re- 
pute is permitted by laAV ; but it is obviouslj’ 
a type of evidence Avhicli requires to be 
Aveighed very carefully ; and tlie Court should 
be careful that no improtier la.vity is per- 
mitted. Emperor \. Kunoa. 30 Cr. L. J. 122 : 

113 I. C. 282 : 26 A. L. J. 519 : 

L. R. 9 All. 75 Cr. : I. R. 1929 All. 193 ; 

9 A. I. Cr. R. 467 : A. I. R. 1928 AIL 357. 

S. 110 — General reputation — Evidence of 

general repute, whether hearsay. 

EAidence of general repute is not hearsay 
cAudenee but direct cA'idence giA'en on the 
basis of the Avitness’s OAvn knoAvledge of a !j 
face. Emperor v. Dahu Itam. 29 Cr. L. J. 92 ; 

105 I. C. 684 : L. R. 8 AIL 163 Cr. : 

26 A. L. J. 99 : 8 A. I. Cr. R. 557 : 

I. L. T. 40 AIL 71 : A. I. R. 1928 AIL 1. 

S. 110 — General reputation — Evidence of 

general repute, whether admissible — Proof. 

In order to bring a case Avithin cl. (/) of 
S. 110, it is necessary to prove by definite 
cAudence that the accused is so desperate and 
dangerous a person as to render his being at 
large AA'ithout security hazardous to the com- 
munity. Evidence of general repute is not 
admissible in proceedings taken under that 
clause. Kiir Muhammad v. Emperor. 

18 Cr. L. J. 119 : 

37 1. C. 471 : 8 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 260. 
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S. 110— General rcpulalion — Evidence of 

general repute, rchal is. 

Evidence of general repute, means evidence 
as to his general character founded on the 
general opinion of the neighbourhood in which 
he lives. But the evidence need not show 
that such general opinion is based on the 
personal knowledge of the man bj- his 
neighbours generally, and it need not show 
that such general opinion has been publicly 
expressed by the neighbours. Kcival Kishorc 
V. Emperor. 26 Cr. L. J. 1283 : 

89 I. C. 147 : 12 O. L. J. 413 : 

29 O. C. 44 ; A. I. R. 1925 Oudh 473. 

S. 110 — General rcpulalion — Evidence of 

inslanccs in rchich accused :cas suspcclcd, value of 
— Corroboration. 

Evidence of instances in which the accused 
has been suspected, is not evidence of general 
repute, nor evidence on which the Court can 
bind the accused over under S. 110, but such 
evidence may be admissible .as corrobomting 
independent evidence given of accused’s repu- 
tation. Sankn v. Emperor. 24 Cr. L. J. 60S : 

78 I. C. 352 : A. I. R. 1924 Oudh 112. 

S. 110 — General rcpidalion — Evidence of 

Police. 

A Police OITicer is ccrUiinly a competent 
witness to speak to the reputation of a person 
who resides within his circle or to the reputa- 
tion of a person with regard to whom he has 
had special occasion to make observations. 
Salgur Datjal v. Emperor. 35 Cr. L. J. 183 . 

146 I. C. 875 (2) : 1933 A. L. J. 927 : 

L. R. 15 All. 9 Cr. : 6 R. A. 359 : 

A. I. R. 1933 All. 674 (2). 

S. 110 — General rcpulalion — Evidence 

of rcpulalion require malerial corroboration. 

Evidence of reputation is the weakest form 
of evidence and requires material corroboration 
by other evidence proving the habits of the 
persons against whom the Police arc proceeding. 
In re : Slianmugham Asari. 39 Cr. L. J. 588 : 

175 I. C. 417 ; 1938 M. W. N. 93 : 

47 L. W. 196 : 1938 1 M. L. J. 178 : 

10 R. M. 777 : A. I. R. 1938 Mad. 482. 

— S. 110 — General repute — Evidence of 

relations. 

The evidence of accused’s caste-fellows, rela- 
tives and neighbours is, from one point of 
view, the best .sort of evidence av.ailablc in 
ccnncclion with an inquiry into gcnenil repute. 
Gurbalchsh Singh v. Emperor. 

12 Cr. L. J. 542 : 

12 I. C. 518. 

S. 110 — General reputation — Evidence, 

xcaght of. 

Evidence of bad character is admissible to 
prove the general repute of the accused, but its 
weight must v.ary according to the particular 
cin’urnstanecs. Dalle Simih v. Emperor. 

30 Cr. L. J. 693 : 

116 I. C. 801 : 1. R. 1929 All. 625 : 

1929 A. L. J. 938 : A. I. R. 1929 All. 599. 
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S. 110 — General reputation — Evidence of 

witnesses living near accused, adimssibility of. 

In proceedings under S. 110, evidence of 
general repute given by witnesses who live 
suiricicntly near to the accused to be in a 
position to know his real reputation should not 
be rejected merely on the ground that they 
are not his immediate neighbours. Emperor v. 
PoYin. 26Cr.L.J. 528 : 

85 I. C. 368 : 2 Rang. 686 ; 4 Bur. L. J. 6 : 

A. I. R. 1925 Rang. 174. 

S. 110 — General reputation. 

Evidence that a certain person is a man of bad 
character is not surricicnt to put a man on 
security under S. 110. Muhammad Hussain v. 
Emperor. 17 Cr. L. J. 142 : 

33 I. C. 318:30 P.L. R. 1916: 
A. I. R. 1916 Lah. 412. 

S. 110 — General reputation — Evidence of 

general repute — Evidence requisite. 

Cl.(f) of S. 110, is one of highly special 
character ; evidence of general repute is not 
suiricient to birng a case within it, but specific 
acts showing that the accused recklessly 
disregards the safety of the persons or the 
property of his neighbours and actually causes 
danger thereto must be proved. Ganpati v. 
Emperor. 19 Cr. L. J. 871 : 

47 I. C. 67 : A. I. R. 1917 Nag. 113. 

S. 110— Generni reputation, meaning of— 

Suspicion by Police — Security. 

The general reputation of a man is that which 
he bears among his fellow-townsmen and mere 
suspicion of complicity in this or that offence is 
not evidence of general reputation. Ghulam 
Mohammad v. Emperor. 30 Cr. L. J. 220 : 

113 I. C. 909 : 1. R. 1929 Lah. 175. 

77“®' 110— Genera/ reputation what is — 

Suspicion of complicity in crimes. 

Merc suspicion of complicity in isolated 
offences is not evidence of general reputation. 
A man’s general reputation is that which he 
bears amongst his fellow townsmen or in the 
ncighbhourhood in which he lives. Kundan v. 
Emperor. 28 Cr. L. J. 813 : 

104 I. C. 253 A. I. R. 1928 Lah. 49. 

S. 110— Genera/ reputation as basis for 

security. 

To bind down a man under .S. 110, there should 
be no doubt about his gcner.al reputation. 
Kundan v. Emperor. 28 Cr. L. J. 813 : 

104 I. C. 253 : A. I. R. 1928 Lah. 49. 
S. 110 — ' General reputation,' meaning of. 

General reputation of a man is that which he 
bears amongst his follow touTismcn or in the 
neighbourhood in which he lives. Rahman v. 
Emperor. 29 Cr. L. J. 738 : 

110 I. C. 674 : 29 P. L. R. 539 : 

10 A. I. Cr. R. 529. 

S. 110 — ‘ General reputation,’ meaning 

of— Suspicions, whether sufjicient for binding 
dozen. 

Mere susj)icion of complicity in this or that 
isolated offence is not evidence of general 
reputation, and a person cannot be put upon 
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security merely on the ground that he was sus- 
pected by the Police of having committed 
various burglaries. Kclir Singh v. Emperor. 

29 Cr. L. J. 479 : 

109 I. C. 127 : 29 P. L. R. 443 5 
10 A. I. Cr. R. 214 : 9 Lah. 586 : 

A. I. R. 1929 Lah. 41. 

S. 110 — General repute, evidence of. 

Observations upon the nature of evidence of 
general repute admissible in proceedings under 
S. 117, cl. (.‘1). Gohid V. Etnperor. 

6Cr. L.J. 97: 

10 O. C. 132. 

S. 110 — General repute — Evidence of 

— Police rvitness, value of — Stranger to jdacc, 
if can give such evidence. 

Per Burn, J . — Tlic question what is a person’s 
repucation is a question of fact. It can be 
spoken to by any one who knows what Ins 
general reputation is. Tiie Police Officer who i 
goes to the place where a particular person 
lives and who makes enquiries to find out what 
his reputation is, is perfectly competent to ' 
speak in the witness-box about the result of , 
his enquiries. Ilis evidence that the reputation , 
of such a person is so and so, is evi- j 
dence of a fact and it is not to be excluded as 
mere hearsay evidence. In one sense the 
evidence of general repute is of course hearsay , 
but it is hearsay of a particular kind which is 
made admissible in cases under .S. 110 by 
S. 117. Per Venhataramana Ban, J. — Reputa- 
tion of a man’s character is the inference or 
estimate from the sum total of a man's actions 
and qualities drawn or formed by persons who 
are acquainted with him or among whom he 
resides. It is generally understood lliat the 
‘ place’ or ‘ community’ witli reference to 
which reputation evidence is tendered, should 
relate to the neighbouriiood where he dwells 
or moves, but having regard to modern con- 
ditions, it is impossible to define “ neighbour- 
hood” or “ community” with any degree of 
accuracy. In re : Feme Maila liai. I 

39 Cr. L. J. 898 ; 

177 I. C. 586 : 1938 M. W. N. 313 : 

47 L. W. 428 : 1. L. R. 1938 Mad. 720 : 

11 R. M. 351 : A. I. R. 1938 Mad. 591. 

S. 110— General repute, evidence of 

— Security. 

Where in a case under S. 110, the prosecution 
witnesses testify merely to the reputation of 
the accused, and know nothing about him, 
an order requiring him to furnish security is 
not iustified. Kallu v. Emperor. 

22 Cr. L. J. 314 : 

60 I. C. 1002 : 19 A. L. J. 39 : 

A. I. R. 1921 All. 88. 

S. 110 — General repute. Police suspi- 
cion, whether can he made basis of — Evidence 
of good character, value of. 

Where in a proceeding under S. 110, the 
prosecution witnesses for general repute say 
that they believe the accused to be a thief or 
dacoit, but in cross-examination, they admit 
that their suspicion is the outcome of house- 
searches and arrests by the Police, the accused 
is entitled to the benefit of the admission by 
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tlie prosecution witnesses as to the origin of 
their suspicion. Where there is positive evi- 
dence for the defence that the accused is a 
good man, it is not a sufficient reason for cast- 
ing it aside to say that proof of malice against 
the accused on the part of the prosecution is 
wanting. Surendra Nath v. Emperor. 

21 Cr. L. J. 170 : 

54 I. C. 778 : A. I. R. 1920 Cal. 301. 

— S. 110 — General repute — Hearsay evi- 

dence, admissibility of. 

Statements of the general repute of tlie ac- 
cused, though hearsay, are admissible in en- 
quiry regarding the bad livelihood of the 
accused, especially where these statements are 
followed by particular instances where sus- 
picion had attached to the accused and by 
! statements that the accused had no work, 
was a wanderer and associate of bad characters. 
Emperor v. Ngn Po. 10 Cr. L. I. 355 : 

3 I. C. 681 : 5 L. B. R. 72. 

S. 110 — General repute — Instances of 

suspicion, value of. 

Specific instances of crime in which the 
accused is suspected, arc not good evidence 
and do not fall within the meaning of “general 
repute” under S. 117. Similarly, history sheets 
are not evidence, especially where the official 
who produces them is not Iiimself responsible 
for all Die entries thereon. Jabruddin v. Em- 
peror. 20 Cr. L. J. 689 : 

52 I. C. 657 : 1 U. P. L. R. All. 143 : 

A. I. R. 1919 All. 136. 

S. 110 — General reputation — Opinions 

based on rumours, value of. 

In considering oral evidence to prove a charge 
under S. 110, cl. (o), it is necessary to keep 
in mind that such evidence must be specific 
and must relate to particular instances within 
Die knowledge of the witnesses. Mere belief 
and information without reference to acts and 
instances which have induced the witnesses 
to form their opinion cannot be regarded as 
evidence of repute witliin the meaning of 
S. 117 (;J). The evidence must be of persons 
who are acquainted with the accused and live 
in the neighbourhood and are themselves 
aware of the accused’s reputation. It must be 
an opinion formed bj'^ tiie witnesses from 
specific cases coming to their knowledge and 
not merely from reports or rumours received 
from others. For instance, where a wdtness 
says that to his knowledge a certain person 
is a thief or a house-breaker by habits, and 
on being pressed to give the source of his 
knowledge, he merely says that there is a 
rumour to such effect or that he heard it 
from the villagers generally, without being 
able to name any one of them, such evidence 
is not admissible in law. Ram Lagan Ahir v. 
Emperor. 25 Cr. L. J. 985 : 

81 1. C. 633 : 5 P. L. T. 166 : 

2 Pat. L. R. 98 Cr. : A. I. R. 1924 Pat. 500. 

S. 110. 

General reputation — ^Police report that accus- 
ed are reputed to have been habitually com- 
mitting theft of electric current — ^Proceedings 
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under S. 110 cannot he started on such in- 
formation. Jafar Hussain v. Emperor. 

35 Cr. L. J. 435 ; 
147 I. C. 551 : 1933 A. L. J. 883 : 
L. R. 14 All. 413 Cr. : 6 R. A. 534 : 

A. I. R. 1933 All. 859. 

S. 110 — General reputation — FrooJ— Repu- 
tation, nature of, evidence of, 

lllien it is sought to prove the reputation 
of a person, the evidence which is required 
is tlie evidence of respectable persons who 
arc acquainted with the person on his trial, 
who live in the same neighbourhood and arc 
aware of his reputation and these persons 
should ordinarily not be olTicials. Nga Heim v. 
Emperor. 16 Cr. L. J. 553 : 

29 1. C. 825 : 8 Bur. L. T. 53 : 
A. I. R. 1915 U. B. 13. 

S. 110 — General repute — Proof. 

The belief of a class of persons that a par- 
ticular individual has done particular acts or 
has characteristics of a certain kind because 
there arc rumours to that effect in a particular 
place, is not admissible as evidence of the 
repute where no facts are mentioned to indi- 
cate that there were sufllcicnt reasons for the 
impression. Kripa Sindhu Naiko v. Emperor. 

19 Cr. L. J. 905 ; 
47 I. C. 277:8L. W.461: 
1918 M. W. N. 751 : A. I. R. 1919 Mad. 633. 

S. 110— Gcjicrnf repute— Proof. 

The allegations in S. 110 can only be proved 
by direct evidence of ijcoplc who have know- 
ledge of facts to which they depose with the 
exception that in regard to all other clauses 
except cl. {/) of S. 110, a witness may give evi- 
dence of general repute. Emperor v. Babu Ram. 

OQ C'r T T Q7 • 

106 I. C. 684 : L. R. 8 All'. 163 Cr. : 
26 A. L. J. 99 : I. A. 8 Cr. R. 557 : 
I. L. T. 40 All. 71 ; A. I. R. 1928 All. 1. 

S. 110— Gcncroi repute — Proof. 

IVhcre in consequence of a scries of dacoitics 
having taken place in certain villages, a proceed- 
ing under S. 110 is instituted .against a person for 
being a robber by habit, the evidence of general 
reputation, coming from the people of the vill- 
ages where dnco;tics had taken place, is certain- 
ly to be treated ns evidence of general repute 
although that person did not live admidst those 
people. Chintaman Singh v. Emperor. 

7Cr. L.J. 146: 

7 C. L. J. 177 : 12 C. W. N. 299 : 

I. L. R. 35 Cal. 243. 

S. 110— Cnicrof reputation — Proof. 

IVherc the Chairman of the itianaging Com- 
mittee of a Municipality was proceeded against 
under .S. 110, the procccding.s being based on 
evidence of general repute, and he was detain- 
ed in jail pending the inquiry- : Held, (I) lliat 
the fact of detaining him in jail Avhilc the in- 
quiry was in progress prejudiced his interests 
and rendered the inquirv- unfair : (2) that the 

evidence of general repute must be evidence of 
a reputation Avliich the accused had acquired 
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since his appointment to the Chairmanship. 

Bhau Savalaram Kotasthane v. Emperor. 

16 Cr. L. J. 91 : 
26 I. C. 1003 : 16 Rom. L. R. 943 : 

A. I. R. 1915 Bom. 199. 

S. 110 — General reputation — Pioseeution 

V. Defence evidence. 

IVljcre a case is sought to bo established upon 
evidence of bad repute, the Court may reason- 
ably be required to take into consideration 
the value and Aveight of the evidence as to re- 
pute tendered on behalf of the prosecution as 
compared with the evidence of the defence. 
Guihaksh Singh v. Emperor. 12 Cr. L. J. 542 : 

12 I. C. 518. 

S. 110 — General reputation — Rumours. 

There is no legal justification for taking rum- 
ours into consideration against persons charged 
under S. 110. Tor Gul v. Emperor. 

159 I. C. 97 ; 8 R. Pesh. 77 : 
A. I. R. 1935 Pesh. 158. 

S, 110 — General reputation — Securitij and 

restriction proceedings — General limits of. 

It is not everj'thing that may be proved by 
evidence of general repute. The ordinary rules 
of evidence apply with such modilication only 
as is made by S. 117 (4). No c.xicnsion for evi- 
dence of general repute beyond the limits laid 
down in that section is permissible. For in- 
stance, evidence that the person proceeded 
against is reputed to possess a revolver, is purely 
hearsay and since it does not relate to a fact 
which can be proved by evidence of general 
repute, it is entirely admissible. San Dun v. 
Emperor. 26 Cr. L. J. 395 ; 

84 I. C. 939 : 2 Rang. 641 : 
A. I. R. 1925 Rang. 112. 

S. 110 — General reputation. 

Subject to the enforcement of certain general 
principles as to Avhat should or should not be 
regarded as satisfactory evidence of ill-repute, 
each c.asc under S. 110 must necessarily be 
treated on its own merits. Gurbakhsh Sin'gh v. 
Emperor. 12 Cr. L. J. 542 : 

12 I. C. 518. 

S. 110— General reputation — Sureties, 

fitness of — General reputation. 

A Court is not justified in refusing as “ unfit ” 
persons wlio arc ofTered us sureties under S. 1 10 
on mere hearsay cvidcnee of general repute, 
especially where the sureties offered arc men of 
means and have suflieient influence to c.xcrcise 
control over the persons required to furnish 
security. Shcopal v. Emperor. 23 Cr. L. J. 639 : 

68 I. C. 959 : 9 O. L. J. 353 ; 
4 U. P. L. R. (J. C.) 92 : 
A. I. R. 1922 Oudh 227. 

S. 110— Geiicruf reputation — What is. 

Evidence of the general repute of a i)er.>.on 
includes what is generalUj said of him in the 
neighbourhood in whieli he livc^'. Raghuber 
Dial V. Empaor. 6 Cr. L. J. 256 : 

10 O. C. 168. 

S. 110— General reputation — What is. 

Hearsay evidence docs amount to evidence of 
i general repute for the iiurjiose of S. 110 provid- 
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ed tliere is a reasonable foundation for it. 
Salaur Daual v. Emperor. 35 Cr. L. J. 183 : 

146 I. C. 87S (2) : 1933 A. L. J. 927 : 
L. R. 15 All. 9 Cr. : 6 Rang. 359 : 
A. 1. R. 1933 All. 674 (2). 

^S. 110 (f) — General rcpntalion. 

A charge under clause (/) of S. 110 cannot be 
proved by general reputation, but by definite 
evidence. Nga Fo Atmg v. Emperor. 

5 Cr. L. J. 377 : 
13 Bur. L. R. 91. 

S. 110 — General reputation — Evidence 

of general repute. 

Held, (i) that ivords “ evidence of general 
repute ” in S. 117 have received a veiy tvide 
interpretation in these Provinces ; (if) that 
vague and general statements that a man is a 
habitual offender is not sufficient evidence on 
•which an accused person is liable to be bound 
down under S. 110 ; (in) that evidence of the 
repute of an accused person must be the 
e'vidence of persons who are speaking to matter 
within their personal kno-ndedge and not from 
mere hearsay. Rup Singh v. Emperor. 

1 Cr. L. J. 988 : 
1 A. L. J. 616. 

Ss. 110 and 117 — General repute— 

Rumours — Evidence of general repute. 

Rumours that a man is a bad character is 
not evidence of general repute ; (n) that 
where the evidence for the defence to the 
effect that the accused is a man of good 
character is as weighty or as weightier than 
the evidence for the prosecution, it cannot be 
held as proved that the accused is, by general 
repute, a bad character. Rajcndra Prasad v. 
Emperor. 1 Cr. L. J. 948 : 

1 A. L. J. 611. 

• Ss. 110, cl. (f) and 117 — General rc- 

imtalion — Security for good behaviour. 

The accused were required by an order, 
passed by the Sub-Divisional Magistrate of 
Sattur, to show cause why they should not 
be made to execute bonds for good behaviour 
under S. 110 (/). There was no evidence 
against the accused except this that they 
were habitual offenders by repute ; that some 
of the accused committed an assault for 
which they were tried and acquitted, and 
that another assault was committed by them 
which is disbelieved : Held, that evidence 
of general repute is not admissible 
though it may be admissible under 
S. 110, cl. (/) coupled with some other sub- 
clause, under which it may be admissible ; 
Held, also, that exceptions, such as in S. 117, 
to the general rules of evidence, must only 
be applied to the cases to wliich they are 
confined by the Legislature. Emperor v. 
Bidhijapathi, 25 All. 273; A. W. N. 1903 30, 
approved. Kalai Haidar v. Emperor, 29 Cal. 
779, Wahid All Khan v. Emperor, 11 C. W. 
N. 789; 6 Cr. L. J. 1, referred to. Parasulla 
V. King-Emperor, 18 C. W. N. 244; 4 Ind. Cas. 
10; 10 Cr. L. J. 4G0, distinguished. In re : 
Muihu Pillai. 11 Cr. L. J. 663 : 

8 I. C. 493 : 8 M. L. T. 347. 
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S. 110 — Grounds. 

A person may be possessed of considerable 
meau.s, yet his desire to acquire more may 
lead him to follow the course of conduct 
which may bring him within the scope of 
cl. (e) of S. 110. Kasi Sunder Roy v. Emperor. 

1 Cr. L. J. 438 : 
I. L. R. 1931 Cal. 419. 

S. 110 — Grounds — Accused associated 

-loith revolutionary parly. 

Persons associated with members of re- 
volutionary party and having sympathy with 
persons wishing to upset social order with 
violent revolution : Held, that order demand- 
ing personal bond for Rs. 2,000 with two 
sureties, in default, rigorous imprisonment for 
one year, was proper. Ajay Kumar Ghosh v. 
Emperor. 35 Cr. L. J. 284 (2) : 

146 I. C. 1070 : 6 R. A. 396 : 
A. I. R. 1933 All. 674 (1). 

S. 110 — Grounds — Adultery. 

The fact that a man was found committing 
j adultery is not a ground for making an order 
i against liim under S. 110, Ahmed Ali v. Em- 
peror. 32 Cr. L. J. 271 : 

129 I. C. 276 ; I. R. 1931 Lah. 164 ; 
32 P. L. R. 92 : A. I. R. 1930 Lah, 1051. 

s. 110 — Grounds — Association with bad 

characters. 

The mere association with men of bad cha- 
racter is not sufficient, unless the association is 
to commit theft or dacoity, to bring him under 
S. 110. Nihamal Das v. Emperor. 

6 Cr. L. J. 403 : 
6 C. L. J. 711. 

-S. 110 — Grounds — Association with bad 

characters. 

The provisions of S. 110 should not be used 
indiscriminately. There should be reliable evi- 
dence against a man, before he ought to be 
called upon to furnish security ; the mere fact 
that he associates with persons of bad character 
is not enough to bring him within the purview 
! of tlic section. Abdullah v. Emperor. 

L-23 Cr. L. J. 314 : 
76 I. C. 1034 : A. I. R. 1923 Lah. 419. 

— S. 110 — Grounds — Attempt to commit rape, 

if involves breach of peace. 

S. lOG makes it quite clear that an assault is 
an offence involving a breach of the peace ; and 
an attempt to rape does involve an assault, 
force and violence upon the person against 
whom this offence is committed, and, therefore, 
involves a breach of the peace within the mean- 
ing of S. 110 (c) In re : Ganti Veera ReddU 

39 Cr. L.J. 816 : 
176 1. C. 815 ; 47 L. W. 640 : 
1938 M. W. N. 601 : 11 R. M. 177 : 

A. I. R. 1938 Mad. 615. 

S. 110 — Grounds — Bad character, evi- 
dence of. 

An accused cannot be bound down under S. 
110, on general allegations of bad charater 
based upon suspicion. Sohna v. Emperor. 

27Cr.L.J. 1067: 

97 I. C. 43. 
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-S. 110 — Grounds — Bad character. 


1 


Mere proof of bad elinraetcr docs not bring the 
ease within S. HO. In re: Karuppanan Servai. 

11 Cr. L.J. 638: 
8 I. C.'320 : 8 M. L. T. 246. 


-S. 110 — Grounds. 


_ Being a member of a common-gang of dacoits 
is not a ground for proceedings under S. HO, 
Biidhan v. Emperor. 26 Cr. L. J. 1130 (b) 
88 I. C. 362 : 23 A. L. J. 507 
L. R. 6 All. 129 Cr. : 47 All. 733 
A. I. R. 1925 All. 694 


■; S. 110 — Grounds — Being dacoit — Belong- \ 

ing to gang of dacoits — Accused, xchether can be I 
bound. * 

S. HO docs not provide for anj' person being 
called upon to furnish security on tiic ground 
that he is by habit a dacoit and belong.' to a 
gang of dacoits. Bam Prasad v. Emperor. 

26 Cr. L. J. 746 
86 I. C. 282 ; 23 A. L. J. 18 
L. R. 6 All. 45 Cr. : A. I. R. 1925 All. 250 

S. 110 — Grounds — Cotiimission of offence 


in Native State. 

_ The conviction of an accused in a Native State \ 
is not sufTicient in British India to establish the , 
eommission of the offence. Emperor v. Daoa ■ 

Singh. 11 Cr. L. J. 635 ; 1 

8 I. C. 383 : 28 P. R. 1910 Cr. | dacoiti/ 


S. 110 — Grounds — Extortion, acts of. 

Evidence of nets of extortion committed by 
a per.son, unless tliose acts were accompanied 
by acts causing danger to the persons and 
properties of other persons, is not suOi- 
eient to bring his case witliin cl. (/) of S. HO. 
tVahid Ali v. Emperor. 6 Cr. L. J. 1 : 

11 C. W. N. 789. 

S. 110 — Landlord — Having tenants of 

bad character — Lending money and settling 
disptdc — Association. 

The facts that a landlord has tenants of 
bad character, that he lends money or paddy 
when the latter arc in dilliculty, and because 
they arc his tenants, and tliat he settles 
disputes between two men, one of whom is 
a thief and the other is not, do not subject 
him to a proceeding under S. HO. 
Nilhamal Das v. Emperor. 6 Cr. L. J. 403 : 

6 C. L. J. 711. 

S. 110 — Grounds — Litigious disposition. 

The mere fact that a man happens to be of 
a litigious disposition, does not bring his ease 
within cl. (/), S. HO. Ahmad Ali v. Emperor. 

32 Cr. L. J. 271 
129 I. C. 276 : 32 P. L. R. 92 
I. R. 1931 Lah. 164 
A. I. R. 1930 Lah. 1051 


-S. 110 — Grounds — Unopposiiion to 


S. 110 — Grounds — Desperate and dan- | 
gerous character — Promoting litigation. 

The mere fact that a man has influence with | 
the Patwaris and promotes litigation without i 
tlicrc being anything to show that he habitually 
takes or attempts to take money from litigants, 
offering to them threats to support their 
opponents, would not raise the inference that 
he is so dangerous or desperate that his being 
left at large would be hazardous to the com- 
munity witliin the meaning of S. HO. Ishiori 
Dull V. Emperor. 19 Cr. L, J. 781 (a) : 

46 I. C. 701 : 16 A. L. J. 776 : 
A. I. R. 1918 All. 318. 

S. 110 — Grounds — Evidence — Being nui.s- 

ance to neighbours and making indecent overtures to 
passers-by. 

Where the evidence produced against a person 
amounts to no more than this that he is a 
nuisance to his neighbours, refuses to p.ay his 
debts, abuses people who sell goods to him and 
makes indecent overtures to school boj’s who 
pass by his sliop, it does not justify {irocccdings 
against him under S. HO. Muhammad Asghar 
Khan v. Emperor. 16 Cr. L. J. 582 : 

30 I. C. 134 : A. I. R. 1915 All. 352. 

S. 110 — Grounds — Evidence — Suspicion. 

In proceedings for taking security, “ sus- ■ 
picion ” is worthless ami inadmissible un- j 
lu's supported by good reasons and then it ' 
is the reasons and the facts on which the • 
suspicion is based, and not the sirspicion to ! 
which only weight can be given. Dalle Singh 
V. Emperor. 30 Cr. L. J. 693 : 

116 I. C. 801 : 1. R- 1929 All. 625 : 


A zemindar of a village cannot be bound over 
merely because he did not actively oppose .a 
gang of dacoits. Miharban Singh v. Emperor. 

16 Cr. L. J. 805 : 

31 1. C. 821 : 13 A. L. J. 1046 : 

A. I. R. 1915 All. 464. 

S. 110 — Grounds — Obtaining decree by 

forged documents — Security. 

The obtaining of decrees by means of forged 
documents is neither cheating nor extortion 
ns defined in the Penal Code. Therefore, 
persons habitually committing such acts cannot 
be proceeded against under S. HO. Emperor 
V. Chuni. 16 Cr. L. J. 136 : 

27 I, C. 200 ; 28 P. R. 1914 Cr. : 

206 P. L. R. 1915 : A. I. R. 1914 Lah. 575. 

S. 110 — Grounds— Order icithout reason- 
able grounds or to prevent accused from furnishing 
security, legality of. 

An order under S. HO, framed without 
reasonable grounds, or with the express inten- 
tion of preventing the accused from furnishing 
security is ultra vires. Nga Heim v. Emperor. 

16 Cr. L. J. 553 : 

29 I. C. 825 : 3 Bur. L. T. 53 : 

A. I. R. 1915 U. B. 13. 

S. 110— Grounds. 

Person warning assessor that he would be 
shot is liable to be proceeded with under 
a. HO. Tel: Chand V. Emperor. 

36 Cr. L.J. 1142: 

157 I. C. 413 : 1935 A. W. R. 795 : 

1935 A. L. J. 1069 : 8 R. A. 187 : 

A. I.R. 1935 All. 638. 
S. 110 — Grounds— /fcadfrif.sx of accused 


1929 A. L. J. 93S : A. I. R. 1929 Ali. 599. , to furnish security. 
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The question how far a Magistrate is jus- 
tified in stopping a case and passing a linal 
order for security on the strength of an ex- 
pression of readiness on the part of the 
accused to give security can be determined 
only upon an examination of the partieular 
facts. In some cases, the expression of readi- 
ness to give security may fairly be construed 
as a plea of guilty ; in others, it may not be 
fair to do so. Emperor v. Kunoa. 

30 Cr. L. J. 122 : 

113 I. C. 282 : 26 A. L. J. 519 : 

L. R. 9 All. 75 Cr. : 9 A. I. Cr. R. 467 : 

I. R. 1929 All. 193 : A. I. R. 1928 All. 357. 

S. 110 — Grounds — Receiving stolen pro- 
perty in Native State. 

The phrase “offence punishable with impri- 
sonment, wherever it may be committed” 
covers the dishonest receipt of stolen property 
in a Native State by a British subject. 
Emperor v. Dezea Singh. 11 Cr. L. J. 635 ; 

8 I. C. 383 : 28 P. R. 1910 Cr. 

S. 110 — Grounds — Security for good 

behaviour — Evidence necessary to support an order 
for security. 

Where a person had been imprisoned for 
three years in default of finding security to 
be of good behaviour, a period of under two 
months from his release from jail is not a 
sufficient time to give him an opportunity 
of showing that he is willing to adopt an 
honest livelihood. Where there is no evidence 
of any complaint having been made to the 
police or to a Magistrate against a person 
called upon to find security to be of good 
behaviour, or that he had been arrested on a 
charge of having committed any offence, the 
facts that certain witnesses state that he 
bears a bad character and that he is said by 
the police, to have been suspected in several 
cases, is not sufficient to warrant an order 
under Ss. 110 and 118 being passed against 
him. Emperor v. Hussain Ahmad Khan. 

2 Cr. L. J. 86 : 

25 A. W. N. 34. 

S. 110 — Grounds — Stirring up communal 

hatred and offences involving breach of peace — 
Security proceedings. 

S. 110 is intended to curb the activities of 
persons who set the ball of discord in motion 
and try to create or foment dissensions 
between man and man or between one com- 
munity and another in matters wJiich result 
in or have a tendency to result in breach of 
the peace. Alayar Khan v. Emperor. 

31 Cr. L. J. 1 : 

120 I. C. 193 : 1930 A. L. J. 254 ; 

A. I. R. 1930 All. 23. 

S. 110 — Grounds — Willingness of accused 

to give security, effect of. 

The evidence of a Police Officer to the effect 
that the accused had a ver}'^ bad reputation, 
that he associated with bad characters and 
was suspected of participation in several cases 
of house-breaking, burglary and cattle theft, 
does not satisfy the requirements of law and 
is not sufficient to place the accused upon 
security for good behaviour even though the 
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accused himself had no objection to give 
.sccurit 5 \ Ujagar Singh v. Emperor. 

30 Cr. L. J. 839 : 
117 I. C. 807 : 10 Lah, 155 : 
I. R. 1929 Lah. 695 : 30 P. L. R. 694 : 

A. I. R. 1929 Lah. 504. 

S. 110 — Habitual offender. 

A man who is by habit a robber, may be 
bound over under S. 110 so long as he is 
not charged with any definite act of robbery. 
But when it is said that he habitually 
commits robbery, there is a definite allegation 
of an offence and he cannot be bound over 
under the preventive sections. Ram Rup Bhar 
V. Emperor. 30 Gr. L. J. 1036 : 

109 I. C. 571 : 1923 A. L. J. 981 : 
I. R. 1929 All. 1067 : A. I. R. 1929 All. 813. 

S. 110 — Habitual offender — ‘By habit,’ and 

‘habitually’ — Depravity of character, necessity of. 

The words ‘by habit’ and ‘habitually’ imply 
frequent practice or use and are used in 
S. 110 in the sense of depravity of character 
as evidenced by the frequent repetition of 
commission of offences mentioned in the section. 
Bhuhar^cshicar Kucr v. Emperor. 

28 Cr. L. J. 359 : 
100 I. C. 967 : 6 Pat. 1 ; 8 P. L. T. 335 : 

A. I. R. 1927 Pat. 126. 

S. 110 — Habitual offender — Commission 

of offences in diara land dispute, whether ground 
for proceeding under S. 110. 

Certain lands were thrown out by a river 
in a zemindari tract. The tenants formed 
themselves into a party to’compel the zemin- 
dar to settle the land with them. They also 
entered into an agreement among themselves 
to drive the lands among all of them with 
whomsoever they were settled and to enforce 
the agreement themselves. Many loots, assaults 
and murders were committed by them against 
the zemindar and the recalcitrant members. 
Apart from this land dispute, there was nothing 
on the record to show that the tenants bore 
any despicable character or that they were 
implicated in theft, extortion, etc., or that 
thej' ever provoked a breach of the peace : 
Held, that the tenants could not be said to 
have acquired the habit of committing offences 
so as to bring them within the purview of 
els. (a) to (c) of S. 110, but that the course 
of their conduct showed that thej' had become 
desparate and dangerous and that, therefore, 
proceedings could be taken against them 
under cl. (f) of the said section. Bhubanesh- 
war Kuer V. Emperor. 28 Cr. L. J. 359 ; 

100 I. C. 967 : 6 Pat. 1 ; 8 P. L. T. 335 : 

A. I. R. 1927 Pat. 126. 

S. 110 — Habitual offender — Dangerous 

and desperate character — Proof. 

Where evidence is admissible and has been 
admitted to show that a man is a habitua!! 
offender under other clauses of S. 110 and is 
also being tried under cl. (/), it is a mere 
inference of fact from the nature of the 
offences Avhether he is a dangerous and des- 
parate character or not. Parasulla v. Emperor. 

10 Cr. L. J. 460 : 
41. C. 10:13 C. W. N. 244. 
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S. 110 — Ilabiiua} offender. 

Evidence sliowing eomjdicity in llieris — Order 
under S. 110 is proper. Emperor v. Bachchu. 

37 Cr. D. J. 390 . 
160 I. C. 1039 : 1936 O. W. N. 247 ; 
1936 O. L. R. 128 : 8 R. O. 297 : 
A. I. R. 1936 Oudh 238. 

S. 110 — Habitual offender— General re- 
pute, sufficieneij of. 

The finding that an accused person is by gcnc- 
' ml repute a habitual orfender committing mis- 
chief and that he protects, thieves is sufiieient 
to -wnTmnt action under S. 110. It is not neces- 
sary for the purposes of the section that specific 
instances should be given. Emperor v. Sliahu- 
Mia. 5 Cr. L. J. 178 : 

9 Bom. L, R. 164. 

S. 110 — Habitual offender — No convic- 
tion for an offence against property recently com- 
niittcd — Evidmcc. 

Where the only evidence against a person was 
that he was found hiding himself in a bush, 
and when his person was searched, certain 
articles not claimed by him to be his own, were 
found upon him, there is no presumption that 
he was there with a view to commit an offence, 
so that he may be deemed to be a “ habitual 
offender Madira Nagadu v. Emperor. 

12 Cr. L. J. 359 (a) : 
101. C, 959 : 1911 2M. W.N.355. 

— S. 110 — Habitual offender — ‘ Habitual 

thief deftnitioji of — Proof. 

To bind down a person as habitu.al thief under 
S. 110, habit has to be proved by an aggregate 
of nets and it would be straining the provisions 
of the section to hold that a man being suspect- 
ed mainly by the Police in four thefts after he 
had been acquitted on .a charge of theft amounts 
to sunicient evidence of habit. IJahman v. Em- 
peror. 29 Cr. L. J. 574 : 

109 I. C. 510 : 10 Lah. L. J. 317 : 

10 A. I. Cr. R. 355. 

S. 110 — Habitual offender — Habitually 

bringing false claims -in Civil Courts. 

S. 110 (d) docs not apply to the case of a per- 
son who has the reputation of habitually 
bringing false claims in the Civil Courts. 
Khushal v. Emperor. 18 Cr. L. J. 651 : 

40 I. C. 299 : 4 O. L. J. 143 : 
20 O. C. 129 : A. I. R. 1917 Oudh 117. 

^S. 110 — Habitual offender. 

Previous conviction 12 years before, is not a 
justification for binding Inni over tinder S. IIO. 
Jlttshubar Daynl v. Emperor. 36 Cr. L. J. 33 : 

152 I. C. 120 : 3 A. W. R. 655 : 
L. R. 15 All. 79 Cr. : 7 R. A. 261 : 

A. I. R. 1934 All. 735. 

S. 110 — Habitual offender — Proof. 

In proceedings under S. 110, the Court is not 
warranted in basing its finding that the jicrsnn 
proceeded against is a habitual criminal on the 
evidence gathered from the proceedings in those 
eases in which he was exonerated in rcsi>cet 
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of the charges laid against him in these pro- 
ceedings. Jn re : Perne Maila Bai. 

39 Cr. L. J. 898 : 
177 1. C. 586 : 1938 M. W. N. 313 : 
47 L. W. 428 : I. L. R. 1938 Mad. 720 ; 
11 R. M. 351 : A. I.R. 1938 Mad. 591. 

S. 110 — Habitual offender — Proof. 

Isolated c.ases arc not sufficient to pro%m habit 
and character. One or two eases may not be 
sufiieient but a number of similar Incidents 
cease to be insolated facts and become evidence 
of habit and character. Eirangi Bai v. Em- 
peror. 34 Cr. L. J. 643 : 

143 I. C. 687 : I. R. 1933 Pat. 209 : 

A. I. R. 1933 Pat. 189. 

• S. 110 — Habitual offender — Proof — 

Old act of misconduct. 

On an enquiry whether the Defendant is a 
habitual offender, evidence of acts of miscon- 
duct committed by him years ago is admissible 
in evidence as indicating the formation of the 
habit, but such evidence unless supplemented 
by evidence of misconduct committed by the 
Defendant within a year or so before the insti- 
tution of the proceedings under S. 1 10, cannot 
justify the making of the order under S. 118. 
Wahid AH v. Emperor. 6 Cr. L. J. 1 : 

11 C. W. N. 789. 

S. IIQ— Habitual offender — Proof— -Pre- 
vious conviction. 

A previous conviction is not necessary for pro- 
ceedings under S. 110. . .On the' other hand, 
S. 117 (4) lays down that the fact that the 
man is an habitual offender can be proved by 
evidence of general repute or otherwise. Before 
p.assing any order under .S. 110, therefore, the 
Magistrate must consider and weigh the 
evidence produced by the iirosecution to prove 
that the person against whom the proceedings 
arc instituted was a habituai thief even if there 
is no evidence that .such person had any pre- 
vious conviction. Emperor v. Khuda Bakhsh. 

39 Cr. L. J. 599 : 
175 I. C. 522 : 40 P. L. R. 222 : 
10 R. L. 732 : A. I. R. 1938 Lah. 428. 

S. 110 — Habitual offender — Proof — Pre- 
vious proceedings. 

Tile fact that a man has been iirevioiisly bound 
over to be of good behaviour ns a imbituni offen- 
der can be proved against him in jirocecdings 
underS. llOas one of the grounds on which 
the Avitncsscs to general repute believe the 
ncciised to be habitual offender. Emperor v. 
Kumera. 30 Cr. L. J. 755 : 

125 I. C. 19 : 51 All. 275 : 
A. I. R. 1929 All. 650. 

S. 110 — Scope — Habitual offender — 

Proof — Previous eonvielions. 

S. 110 is intended to deal with person.s who 
cannot readily be brought under the ordinary 
law. There is nothing in the wording of S. 110 
that leads to the inference that S. 110 can only 
be iis-cd where the parties arc .strangers to the 
locality. Before a person can be bound over 
under this or similar sections, it is not necessary 
that a certain number of previous convictions 
hhuiild have been proved, if the evidence that 
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a person is a Imbitual robber or Iiousc-breaker 
or thief can be proved otlierwise. If there are 
no previous convictions, the quantum of proof 
necessary would naturally be "reatcr. In rc : 
Shannnt&hain Asari. 39 Cr. L. J. 588 : 

175 I. C. 417 : 1938 M. W. N. 93 : 
47 L. W. 196 ; 1938 1 M. L. J. 178 : 
10 R. M. 777 : A. I. R. 1938 Mad. 482. 

-S. 110 — Habitual offender — Security 

for good behaviour—'' Person within”, Interpreta- 
tion of. 

In S. 110, the Legislature has advisedly adopted 
the expression “ any person witbin the local 
limits” to exclude the necessity of proving 
anything approaching permanent residence, | 
and to leave it in tlie power of the Magistracy l 
to deal with what are perhaps the most danger- 
ous habitual criminals who wander from place 
to place and have no well-known residence 
where the Police or the ^Magistracy could be 
sure at an 3 - lime of finding them. Emperor v. 
Bapoo Ycllapa. 5 Cr. L. J. 249 : 

9 Bom. L. R. 244. 

Ss. 110. 117 (4) — Habitual offender — 

Security for good behaviour from habitual offenders 
— Association, proof of. 

Where in a proceeding against the accused 
under S. 110, the Court observed — “The associa- 
tion of the accused for the commission of crime 
has been established. They are close neighbours 
and they arc found to be implicated in a good 
manj' cases togctlicr” : Held, that it was doubt- 
ful whether that finding was sufficient to 
complj' with the requirements of Paragrapli 4 
of S. 117. Jogendra Kumar Nag v. Emperor. 

21 Cr. L. J. 700 (a) : ! 
57 I. C. 940 ; A. I. R. 1920 Cal. 556. 

S. 110— Insufficient evidence — Evidence 

of suspicion. 

Persons ought not to be bound down 
under S. 110, upon the mere statements of 
wdtnesses that thej' suspect or are under the 
impression that the persons proceeded against 
are thieves or dacoits, when no fact is mention- 
ed to indicate that there was sufficient reason 
for their suspicion or impression. Alop 
Pramanik v. Emperor. 5 Cr. L. J. 191 : 

11 C. W. N. 413. 

S. 110 — Insufficient evidence. 

In a proceeding under S. 110, the evidence of 
avowed enemy cannot be worth verj’’ much. 
Wali Muhammad Khan v. Emperor. 

25 Cr. L. J. 808 : 
81 I. C. 344 : A. I. R. 1925 Lah. 166. 

S. 110 — Insufficient evidence — Informa- 
tion, private utility of. 

Any private information wdiicli a Magistrate 
already possesses, when he hears a case under 
S. 110 is not in itself substantive evidence 
which may be used against the accused, but it 
is a form of check which the Magistrate may 
legitimatelj' use in order to test the nature of 
the evidence with which it lias to deal and to 
negative ; for example, a suggestion • that the 
Police investigation has been unfair. Darbari 
Singh V. Emperor. 25 Cr. L. J. 781 : 

81 1. C. 269 : 45 All. 749 : A. I. R. 1924 All. 451. 
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§. 110 — Insufficient evidence — Persons 

of had character seen with accused, effect of — 
Sureties not to be rejected merely on Police 
report. 

Where the evidence amounted to nothing more 
than that some person said to be of bad charac- 
ter had been seen on occasions at the kothar 
wdiere the accused did his work : Held, (1) 
that it was not sufficient to hold that tlic 
accused was a dangerous dacoit and extortioner 
and habitual protector and harbourer of 
thieves ; (2) tliat Magistrates had no authority 
to reject sureties mcreh' upon an unfavourable 
report of tljc Police. Jai Govind v. Emperor. 

13 Cr. L. J. 760 : 

15 O. C. 263 : 17. 1. C. 72. 

S. 110 — InsuTtcicnl evidence — Police 

evidence — Association xoith bad characters — Evi- 
dence, sufficiency of. 

A person was run in on a cliarge of dacoitj" 
and convicted, but was acquitted in appeal. 
Immediately after his acquittal he was called 
iqjon to furnish securitj' for his good behaviour 
under S. 110 (/), as being a person of desperate 
.and dangerous character. Tlie evidence against 
him consisted of nothing but what had been 
put forward in the dacoity case, and the state- 
ment of a witness to the effect that the accused 
was a person who assoeiated with bad charac- 
ters, and also the statement of a Circle Inspector 
whose knowledge of the accused was derived 
from what had transpired in the course of the 
investigation of the dacoity case : Held, that 
the accused could not be called upon to furnish 
securitj' for his good behaviour. Gulab Chand 
V. Emperor. 17 Cr. L. J. 184 : 

33 I. C. 824 : 3 O. L. J. 43 : 

A. I. R. 1916 Oudh. 122. 

S. 110— Insufficient evidence — Proof. 

An order requiring security for good behaviour 
cannot be based on the vague evidence of a 
large number of persons to tlie effect that the 
accused is a thief and a dacoit and that the 
neighbourhood is of that opinion. There is no 
rule of law or of good sense that every person 
who appears as a witness on behalf of the 
prosecution must be believed. Raghudatt v. 
Emperor, 24 Cr. L. J. 791 : 

74 1. C. 535. 

S. 110 — Insufficient evidence — Proof. 

Where there is no independent evidence and 
the evidence given is vague, general and of 
hearsay character and not legally admissible, 
the conviction of the accused under the section 
is bad and cannot be upheld. Deodhary 
Pandey v. Emperor. 26 Cr. L. J. 738 : 

86 I. C. 274 : 1925 Pat. 6 : 6 P. L. T. 810 : 

A. I. R. 1925 Pat. 131. 

S. 110 — Insufficient evidence — Security 

for good behaviour — Weight of evidence on both 
sides — Instances of suspicion — Previous discharge 
on same materials. 

In a proceeding under S. 110 against two 
brothers, A and B, the evidence for the prose- 
cution consisted of the statement of four 
Lambardars, one Zaildar two Sub-Inspectors 
and a few instances of suspicion. Twenty-three 
witnesses appeared for A and 40 for B inelud- 
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ing a Lambardar. One year previously, A and 
n were discharged on nearly the same materials 
and by tiic same lilagistratc and no fresh facts 
were alleged against them : Held, that the 
evidence was insuOicient to justify taking of 
security. Lala v. Emperor. 14 Cr. L. J. 603 : 

21 1. C. 475 : 33 P. W. R. 1913 Cr. : 

316 P. L. R. 1913. 

S. 110 — Insufpcicnl evidence. 

The accused had contracted a disreputable 
sort of friendship with certain Pasis for the 
reason that some of the accused had immoral 
relations with some of the women belonging to 
to the gang of Pasis, but there was nothing 
to show that any of the accused had ever been 
convicted for any criminal offence, and most of 
the accused were persons of a Ivaneed age ; 
Held, that there was no suHieient ground to 
bind the accused. Gurbakhsh Singh v. Emperor. 

12 Cr. L. J. 542 : 

12 r. C. 518. 

^S. 110 — Inicniion. 

D.icoits living with father — Son, is not guilty 
of harbouring dacoits —Proceedings against son 
must be quashed. AJaib Singh v. Emperor. 

35 Cr. L. J. 653 : 

148 I. C. 325 : 6 R. L. 546 : 

A. I. R. 1934 Lah. 62. 

S. 110 — Joint trial — Accused, father and 

sons — CompUcit;/ of each— Case of association — 
Individaul enpiirij. 

In a bad livelihood case, it was established that 
the accused, father and sons, were formed into 
a gang, and the evidence against them all was 
the same : Held, that it was a clear ease of 
association and one in whieh the evidence could 
rightly be dealt with together, and no minute 
enquiry into the complicity of each of the 
nccuscd individually was nccessarj-. ParasuUa 
v. Emperor. 10 Cr. L. J. 460 : 

4 I. C. 10 : 13 C. W. N. 244. 

S. 110 — Joint trial — Association in same 

offences. 

Two accused cannot be tried together unless 
their association In the .same orfcncc is made 
out. Emperor y. Chitni. 16 Cr. L. J. 136 : 

27 1. C. 200 : 28 P. R. 1914 Cr. : 

206 P. L. R. 1915 : A. I. R. 1914 Lah. 575. 

— S. 110 — Joint trial — Basis for joint trial. 


S. 110 — Joint trial — Evidence against 

each person. 

Where a number of persons arc tried jointly 
upon a charge under S. 110, it is incumbent 
upon the Magistrate to insist that definite 
evidence be given against each person who is 
charged. Jai Govind v. Emperor. 

13 Cr. L.J. 760: 

17 I. C. 72 : 15 O. C. 263. 

S. 110 — Joint trial — Habitual offenders 

— Joint trial. 

Proceedings against a man for badmashi should 
be confined to himself alone, unless the ease is 
that he has a confederate or a partner to whom 
all the evidence is equally applicable. Angnoo 
Shigh V. Emperor. 24 Cr. L. T. 257 ; 

71 1. C. 865 : 20 A. L. J. 881 : 45 All. 109 : 

A. I. R. 1923 All. 35. 
S. 110 — Joint trial. 

In the ease of persons acting is concert, joint 
trial is the proper procedure especially when 
they are alleged to be dangerous. But separate 
finding of each accused is necessary. Parbati 
Charan v. Emperor. 35 Cr. L. J. 952 : 

149 I. C. 408 : 61 Cal. 588 : 6R. C. 593 : 

A. I. R. 1934 Cal. 482. 

S. 110 — Joint trial — Joint proceedings — 

Prejudice to accused — lUegalitp. 

Proceedings under S. 110 were instituted 
jointly against two brothers, who lived together, 
and against whom, there was evidence of joint 
acts. There was, however, some evidence whicli 
was relevant to the case against one of them 
but was not relevant to tlic case against the 
other. An order was made against them by tlie 
Jlagistrate and was upheld in appeal. In 
dealing with the appeal, however, the Sessions 
Judge distinguished the evidence whieh was 
relevant to the ease of each accused from the 
rest of the evidence and wrote two separate 
judgments : Held, that ns no prejudice had 
resulted to the accused, the Sessions .ludgc 
having excluded from his consideration evidence 
which did not apply directly to the case of each 
accused, the joint proceedings were not illegal. 
Shamsuddin v. Emperor. 26 Cr. L.J. 1114 : 

88 I. C. 282 : A. I. R. 1925 Nag. 381. 

S. 110 — Joint trail — Joint proceedings 

against several persons, legality of — Evidence of 
reputation, nature of. 


TIic test to be .applied in eases where a plea of 
misjoinder is raised is whether there h.as been 
habitual association between the persons 
charged in respect of the misconduct alleged in 
the complaint. Kripa Sindhu NaiUn v. Emperor. 

19 Cr. L. J. 905 : 

47 I. C. 277 : 8 L. W. 461 : 

1918 M. W. N. 751 : A. I. R. 1919 Mad. 633. 

— S. 110 — Joint trial — Enquiry tuider S.llO 

— .Toint trial — .iscoeiation of accused, proof of. 

When proceedings are taken against more 
persons than one for a joint trial under S. 110, 
proof fhotild be given that tlicy were associated 
tngtlluT in the matter under enquiry. 
Si:.amndai v. Emperor. 20 Cr. L. J. 551 ; 

SI I. C. 839 : 23 C. W. N. 48S ; 

A. I. R. 1919 Cal. 359. 


IMicrc proceedings arc taken under S. 110 (1), 
several persons may be dealt with together. 
The evidence of reputation admitted against 
them should, of course, not be against each 
nccuscd separately but against them all 
together. In re : .'Ippasamy Mudali. 

32 Cr. L. J. 144 : 
128 I. C. 449 : 32 L. W. 743 : 54 Mad. 334 ; 
I. R. 1934 Mad. 33 : 59 M. L. J. 853 : 
1930 M. W. N. 1045 : A. I. R. 1930 Mad. 873. 

-S. 110 — Join' trial — Joint trial of teco 

I persons, legality of. 

! It is not legal to try two persons jointly 
j charged under S. 110 (/). Kirpa Sindhu \. 
' Emperor. 19 Cr. L. J. 905 : 

i 47 I. C. 277 : 8 L. W. 461 ; 1918 M. W. N. 751 : 
1 A. I. R. 1919 Mad. 633. 



717 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


748 


Cr. P. CODE (1898), S. 110 

-S. 110 — Joint trial — Joint trial, rohen 

allowed. 

In order to entitle a Magistrate to trj^ several 
persons jointly for offences under S. 110, the 
circumstances' mentioned in S. 117 (4), must be 
established. Jai Rao v. Emperor. 

23 Cr. L. J. 100 ; 
65 I. C. 484 : 3 P. L. T. 538 : 1923 Pat. 8. 

S. 110 — Joint trial — When permissible. 

Although there is no direct prohibition in the 
Code against trying a number of persons under 
S. 110 jointly, such proceedings are improper 
and should be confined to each person alone 
unless the case be that each of the accused ^v•as 
a confederate or partner with other persons to 
whom all the evidence would be equally applic- 
able. If such proceedings are conducted jointly, 
it is essential that the ease of each accused 
should be considered separately and indivi- 
dually. Muhammad Ismail v. Emperor. 

25 Cr. L. J. 952 : 
81 1. C. 600 : 21 A. L. J. 841 : 
A. I. R. 1924 All. 195. 

S. 110 (f) — Joint trial — Legality. 

In no ease can proceedings under S. 110 (/) 
be taken jointlv" against several persons. 
In re ; Kulli Goundan. 26 Cr. L. J. 673 : 

86 I. C. 49 : 47 M. L. J. 689 ; 1925 M. W. N- 57: 

A. I. R. 1925 Mad. 189. 

^S. 110 — Joint trial — Legality. 

The legality of a joint trial does not depend on 
what is alleged for the prosecution but on the 
facts subsequently found to be true. Jai Rao 
v. Emperor. 23 Cr. L. J. 100 : 

651. C. 484 : 3 P. L. T. 538 : 

1923 Pat. 8. 

S. 110 — Joint trial — Legality. 

There is no provision in the Cr. P. C. prohibit- 
ing a joint inquiry under S, 110. Cl. (5) of 
S. 117 of the Code, does not make it a condition 
of such joint inquiry that the suspects shall be 
shown to be associated together in the order 
itself. Tanwor v. Emperor. 

26 Cr. L.J. 1398. 
89 I. C. 710 ; A. I. R. 1926 Sind 69. 

S. 110— Joinf trial — Notice to hooper- 

sons — Evidence taken in one case — Order against 
both — Legality of order. 

Where two persons, A and B, were given notice 
under S. 112, to show cause wliy they should 
not be bound down and the Magistrate record- 
ing .the evidence against both in the case 
against A and then proceeded to consider it as 
evidence in the case against B and passed orders 
against both without conducting or intending 
to conduct any joint trial; Held, that 
there was no trial of the case against B at all 
and the order binding over him was illegal. 
Lilu V. Emperor. 32 Cr. L. J. 62 (b) : 

127 I. C. 861 : 1. R. 1930 Lah. 893 : 

A. I. R. 1930 Lah. 345. 

S. 110 — Joint trial — Proceedings, whether 

can be taken jointly against several persons. 

Proceedings under S. 110 should be confined to 
the case of one accused alone unless the case 
of the prosecution is that he has a confederate 
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or a partner to whom all the evidence is equally 
applicable. In re ; Kulli Goundan. 

26 Cr.L.J..673 : 

86 I. C. 49 : 47 M. L. J. 689 : 1925 M. W. N. 57: 

A. I. R. 1925 Mad. 819 : 

^S. 110 — Joint trial — Security — Joint 

trial, legality of. 

The joint trial of persons called upon to show 
cause under S. 110 (/) is not bad, where there 
is evidence in the nature of a conspiracy or of 
acting in concert. But the legality of such a 
trial must depend upon what is alleged for the < 
prosecution, not on the facts subsequently found 
to be true. Jogendra Kumar Nag v. Emperor. 

22 Cr. L. J. 377 : 

61 1. C. 233 : 25 C. W. N. 334 : 

A. I. R. 1921 Cal. 625. 

S. 110— Joint trial — Separate trial. 

In case under .S. 110, each accused is entitled 
to an entirely independent examination of Jiis 
own case. Bahadur Shah v. Emperor. 

10 Cr. L. J. 591 : 

4 I. C. 432 : 25 P. W. R. 1909 Cr. 

S. 110 — Joint trial — Several suspects — 

Joint inquiry — Separate findings, necessity of. 

Though it is permissible under S. 117, cl. (4), 
to hold a joint inquiry against several suspects 
associated together in the matter under inquiry, 
it is incumbent on the Magistrate to consider 
the case of each suspect individually and to 
come to a separate finding. Khairo v. Emperor. 

25 Cr. L. J. 1377 : 

83 I. C. 337 : A. I. R. 1925 Sind 204. ' 

S. 110 — Joint trial. 

The law as to the joinder of charges against a 
person accused of definite offences has no appli- 
cation to an inquiry under S. 110, cl, [d). 
Wahid Ali v. Emperor. 6 Cr. L. J. 1 : 

11 C. W: N. 789. 

S. 110 — Joint trial. 

Two persons alleged to be members of gang of 
habitual thieves — Persons always working joint- 
— ^True order under S. 112 — Joint trial held 
legal. Hubdar Ali v. Emperor. 

34 Cr. L. J. 852 : 
144 I. C. 944 : 10 O. W. N. 325 : 6 R. 6. 20 
A. I. R. 1933 Oudh 251. 

S. 110 — Joint trial — Undivided members 

of Hindu family, liability of, for misconduct of 
parpcular members. 

The fact that persons are members of an un- 
divided family would not, by itself, render each 
member liable for the misconduct of any other 
member, and ^Yhe^e they are living separately, 
there is not even the presumption that one 
member knew and assented to the misdeeds of 
the other, Kripa Sindhxi Naiko v. Emperor. 

19 Cr. L.J. 905: 

47 1. C. 277 : 8 L. W. 461 : 1918 M. W. N. 751 : 

A. I. R. 1919 Mad. 633. 

S. 110 — Joint trial. 

When there is evidence in the nature of a 
conspiracy, legality of joint trial depends on 
what is alleged for the prosecution. P arbati 
Charan v. Emperor. 35 Cr. L. J. 952 : 

149 I. C. 408 : 61 Cal. 588 : 6 R. C. 593 : 

A. I. R. 1934 Cal. 482. 



740 


ALL INLIA CRIMINAL DIGEST (1904—1940) 


7-50 


Cr. P. CODE (1898), S. 110 
S. 110 — Joiul trial. 

Where the evidence of had character of the 
nccuscd persons and of the individual nefarious 
acts committed by them form the integral parts 
of the offence, the evidence led against one will 
prejudice the ease of the other accused per- 
sons assembled together in the same dock and 
in such a case, the joint trial of accused persons 
is illegal. Jai liao v. Emperor, 

23 Cr. L.J. 100: 
65 I. C. 484 : 3 P. L. T. 538 ; 1933 Pat. 8. 

■ S. 110 (f) — Joint trial — Joint inquiry, 

^Vhcrc tlicrc is an habitual connection between 
different persons as regards the matters speci- 
fied in S. 110, their cases may be dealt with 
in a joint inquiry. Emperor v. Eaoji Fulchand. 

1 Cr. L. J. 3 : 
6 Bom. L. R. 34. 

S. 110 — Jurisdiction — “Any person 

xoithin the local limits of his jurisdiction," mean- 
ing of. 

The words “any person within the local limits 
of his jurisdiction” in S. 110 apply also to a 
person undergoing a sentence of imprisonment 
in a jail within the local limits of the Magis- 
trate’s jurisdiction. Emperor v. Nga Saing. 

17 Cr. L. J. 88 : 
32 I. C. 680 : 9 B. L. T. 39 : 

8 L. B. R. 353 : A. I. R. 1916 L. B. 1. 

— S. 110 — Jurisdiction — Applicability of 

S. 167 to proceedings under S, 110, 

S. 107 applies to proceedings under Chapter 
XIV and not to those under S. 110, and, 
therefore, a Second Class Magistrate has 
no power to remand an accused to custody 
against whom proceedings under S. 110 arc 
instituted. The Police instituted proceedings I 
under S. 110 against nccuscd and producing him | 
before a Second Class Magistrate, obtained an 
order of remand for his production before a 
Eirst Class Magistrate. On the daj’ of hearing, 
the nccuscd, while on his way to Court, escaped 
from custody, but was subsequently arrested 
and charged under S. 225-B of the Penal Code : 
Held, that ns the Second Class Magistnitc had 
no power to remand accused to custody under 
S. 107, his subsequent csc-apc was not an offence 
under S. 22.1-IJ of the Penal Code, In re : 
Subbaraya Chetti. 18 Cr. L. J. 403 : 

38 I. C. 963 : 39 Mad. 928 : 
A. I. R. 1918 Mad. 1186. 

S, 110 — Jurisdiction — Arrest outside 

j urisdi cli on — E ffcct. 

A person residing within the jurisdiction of a 
Magistrate can be tried bj’ him under S, 110 
though he happens to be outside the jurisdic- 
tion when arrested under S. oj (1) (c). 

Emperor v, Nga Po Aung. 

17 Cr. L. J. 319 : ' 
351. C. 495 ; 8L. B. R. 378.: i 
A. I, R. 1917 L. B. 140. i 

S. 110 — Jurisdiction — Burden. i 

A Magistrate acts illegally in instituting ' 
proceedings under S. 110, against a person when ; 
lie i.s outside the lo<>al limits of his jurisdiction. 
But the burden is on the pcr.«on bound over ; 
to show tliat he w.as not within the jurisdiction 
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of the Magistrate when the proceeding was 
drawn up. Sonardi Biswas v. Emperor. 

52 Cr. L. J. 425 ; 
129 I. C. 688 : 52 C. L. J. 415 : 
35 C. W. N. 255 : 
A. I. R. 1931 Cal. 65 (1). 

S. 110 — Jurisdiction — Competent Magis- 
trates, 

S. 110 only permits of the particular Magis- 
trates mentioned in the section dealing witli a 
case under the section. Where, therefore, a 
Magistrate who, when the investigation of a ease 
under S. 110 commenced, was a Sub-Divisional 
Magistrate, but at the date when he made the 
order under the section, had ceased to be so ; 
Held, that the order was invalid and made 
without jurisdiction. Puran v. Emperor. 

17 Cr. L.J. 141 : 
33 I. C. 317 : A. I. R. 1916 All. 222. 

S. 110 — Jurisdiction — Enquiry outside 

local limits of jurisdiction — Legality of. 

An enquiry under S. 110 should not be con- 
ducted by a Magistrate at a place which is 
outside the local limits of his jurisdiction and 
where he has no power to conduct any proceed- 
ings. Sana Ram R. Sangma v. Emperor. 

3 Cr. L. J. 246 : 
3 C. L. J. 195. 

S. 110 — Jurisdiction — Residence, nature 

of. 

In giving jurisdiction to a Magistrate to try an 
accused under S. 110, the question is not 
of permanent residence of the accused, but of 
where he practises his career as a thief or a 
house-breaker, or whatever it may be. 
Bhola V. Emperor. 23 Cr. L. J. 86 : 

65 I. C. 438 : 20 A. L. J. 49 : 
A. I. R. 1922 All. 86, 

S. 110 — J urisdiction — Magistrate’s juris- 
diction to issue warrant. 

In an inquiry' under S. 110, a Magistrate 
derives jurisdiction to issue a warrant against a 
suspect only after he has passed an order under 
S. 112 and after he has satisfied himself that 
there is reason to fear the commission of a 
breach of the peace and that such breach of 
the peace cannot be prevented otherwise than 
by" immediate arrest of the suspect. Jatio v. 
Emperor. 27 Cr. L. J. 935 : 

96 I. C, 391 : 20 S. L. R. 122 : 
A. I. R. 1926 Sind 288. 

S. 110 — Jurisdiction — Magistrate, 

whether can lahe action against person arrested 
outside his jurisdiction. 

In the course of Police enquiries in connection 
with a rhreoity committed within the District 
of 2t-Pcrg3nnahs, the petitioners were arrested 
in Calcutta and taken into the 24-Pcrgannahs. 
Thereafter, when under arrest, proceedings 
under S. 110 were bikcn against them by a 
•Magistrate in the 21-Pcrgannahs : Held, (1) 
that the Magistrate, who had no hand in tlic 
arrest of the petitioners or who did not cause 
them to be arrested for the purpose of giving 
himself jurisdiction, was competent to take 
proceedings against them under .S. 110; (2) 

that the .Magistrate was conqielcnt to take 
action under S. 110, against a receiver in 
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Calcutta, of stolen goods obtained in the 24- 
Pergannahs, found within the limits of the 
jurisdiction of tlie Magistrate at the time when 
the proceedings were taken. Lalchi Narain Das 
V. Emperor. 20 Cr. L. J. 133 (b) ; 

49 I. C. 165 : 23 C. W. N. 100 ; 
30 C. L. J. 173 : A. I. R. 1919 Cal. 460. 

-S. 110 — Jurisdiclion — Notice, illegality 

of- 

A defect in the issue of the notice is not a 
mere irregularity, but the question is one of 
jurisdiction and falls under S. 530 of the Code. 
Kripa Sindliu Naiko v. Emperor. 

19 Cr. L. J. 905 : 
47 I. C. 277 : 8 L. W. 461 : 1918 M. W. N. 751 : 

A. I. R. 1919 Mad. 633. 

S; 110 — Jurisdiction — Permanent resi- 
dence of suspect, xvithin jurisdiction, if necessary. 
There is nothing in S. 110 which requires that 
the accused should be a permanent resident 
within the jurisdiction of the Court in which 
proceedings against liini are instituted. 
Gulam Kadir v. Emperor. 27 Cr. L. J. 1261 : 

98 I. C. 109 : A. I. R. 1927 Sind 59. 

S. 110 — Jurisdiction — Person arrested 

outside jurisdiction. 

A person who has been arrested outside the 
local limits of the jurisdiction of a Magistrate 
for an offence committed within the local limits 
of his jurisdiction can, on the failure of the 
charge of the substantive offence, be proceeded 
against under S, 110. 3Io7nndra Mohan Sanyal 
V. Ei^iperor. 19 Cr. L. J. 696 : 

46 I. C. 152 : 28 C. L. J. 25 : 23 C. W. N. 193 ; 

A. I. R. 1919 Cal. 702. 
S. 110 — Jurisdiction— Proceedmgs ini- 
tiated under section, must be disposed of by 
the same Magistrate — Case cannot be sent up to 
another Magistrate — Bombay Regulation Xll of 
1S27, S. 27. 

Proceedings under S. 110 should be disposed of 
by the Magistrate before or by whom they were 
initiated. The Code requires that he should 
pass the final order himself either discharging or 
taking security from the accused. A Magis- 
trate, before whom proceedings under S. 110 
were initiated, recorded evidence in the case and 
then sent it up to the District Magistrate who, 
acting under S. 27 of Bombay Regulation XII 
of 1827, placed certain restrictions upon the 
personal liberty of the accused : Held, that the 
Magistrate had no jurisdistion to send up the 
District JMagistrate and the latter had no juris- 
diction to dispose of it. Emperor v. Krishan 
Kevji. 13 Cr. L. J. 748 : 

14 Bom. L. R. 713 ; 17 I. C. 60. 

S. 110 — Jurisdiclion — Proceedings taken 

when the person is outside such jurisdiction. 

The person against whom proceedings are 
taken under S. llO, must be, at the time when 
such proceedings are taken, within the local 
limits of the jurisdiction of the Magistrate 
taking such proceedings. Non-compliance with 
these provisions, vitiates the proceedings as 
made without jurisdiction. Sona Ram R. Sang- 
ma v. Emperer. 3 Cr. L. J. 246 : 

3 C. L. J. 195. 

S. 110 — Jurisdiction — Proceedings under 
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— Transfer to a Magistrate not specially em- 
powered. 

It is competent to a District Magistrate to 
transfer proceedings which had been properly 
instituted before a competent Magistrate, to a 
Magistrate subordinate to himself though such 
Magistrate was not competent to institute the 
same (31 C. 350 ; 24 A. 151, folk). The Crown 
V. Allahyar. 9 Cr. L. J. 246 : 

1 S. L. R. 2. 

S. 110 — Jurisdiclion — Residential house 

within jurisdiction of the Magistrate. 

Where a person ordinarily resides outside the 
jurisdiction of a Magistrate, but possesses a 
residential house within his jurisdiction, and 
often goes tlicre for the purpose of business ; 
and while residing there, does such acts as bring 
his conduct witliin the scope of S. 110, the 
Magistrate has jurisdiction to proceed against 
him under the section. Kasi Sundar Roy v. 
Emperor. 1 Cr. L. J. 438 : 

I. L. R. 31 CaL 419. 

S. 110 — Jurisdiction — Residence needed. 

S. 110 does not require that the person pro- 
ceeded against should reside within the local 
limits of the Jlagistrate empowered to take 
action under the section. It is sufficient that 
tlic person should be within those limits at the 
time when proceedings are taken. Lakhi 
Narain Das v. Emperor. 20 Cr. L. J. 133 (b) : 
49 I. C. 165 : 23 C. W. N. 100 : 30 C. L. J. 173 : 

A. I. R. 1919 Cal. 460. 

S. 110 — Jurisdiclion — Residence within 

jurisdiclion, necessity of. 

Where a person who is bound down under 
S. 110, is witliin the jurisdiction of the Magis- 
trate, this is sufficient to give the Magistrate 
jurisdiction over him. The residence of the 
person is immaterial. Ghulam Hiissain, v. 
Emperor. 38 Cr. L. J. 144 (b): 

165 I. C. 648 : 17 Lah. 453 ; 38 P. L. R. 905 ; 

9 R. L. 274. 

S. 110 — Jurisdiction — Security demanded 

from person not “resident” within jurisdiction. 
The object of the section would be defeated if 
its scope were restricted to persons residing 
within the jurisdiction of the Magistrate. Con- 
sequently, a Magistrate has jurisdiction to take 
security from a person who resides outside the 
jurisdiction of the lilagistrate but is found 
within the local limits of his jurisdiction. In re : 
Kora Rangan. 13 Cr. L. J. 781 : 

23 M. L. J. 535 : 17 I. C. 413. 

S. 110 — Jurisdiction — Security for good 

behaviour — Locus paenitentiae. • , . 

Tlie petitioner was released from Jail on the 
26t.h September 1902, after having undergone 
one year’s imprisonment on failure to furnish 
security for his good behaviour under S. 110. 
About fifteen months afterwards, fresh proceed- 
ings of the same nature ivere started against 
him, and in the result, he was again ordered to 
furnish security to be of good behaviour for a 
period of one year : Held, that the order 
should be set aside as the petitioner had not 
had a sullicient locus paenitentiae. Junab AH v. 
Emperor. 1 Cr. L. J. 801 : 

I. L. R. 31 Cal. 783 : 8 C. W. N. 909. 
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S. 110 — Jttrts.'Irlioii — Srcurili/ proceed- 
ing’! — Demand of srciirilij from person undergoing 
imprisonmenf. 

Proceedings under S. 110 were inslilulcd 
ngninsL n person wlio was at tlie lime undergoing 
imprisonment, for an offence, and security for 
good beliaviour was demanded from him : 
Held, tliat under the eircuinstanccs, liic Magis- 
trate Ijad no jurisdiction to commence tlic 
proceedings. Tlic order for security was set 
aside. Emperor v. Po Thaio. 7 Cr. L. J. 447 : 

V 4L.B. R. 148. 

S. 110 — Jurisdiction — Scciirili/ proceedings j 

again":! person outside jurisdiction of Court, 
legality o f. I 

A Magistrate has no jurisdiction to .start an | 
inquiry under S. 110, .against .a person wlio is 
ouLsidc tile local limits of the jurisdiction of the 
Magistrate. Satindra Nath Sen v. Emperor. 

29 Cr. L. J. 842 : j 
111 I. C. 394:48 C. L.J. 143. , 


j Cr. P. CODE (1898), S. 110 
li.avc tried the e.ase himself. Godhan Ahir v. 
i Emperor. 19 Cr. L. J. 899 : 

• 47 I. C. 93 : 4 P. L. J. 7 : 

A. I. R. 1918 Pat. 98. 

S. 110 — Notice — Charge to be communi- 
cated to accused. 

An order under S. 1 10 should not he made 
unless the charge wiiieh the accused has to 
meet is communicated to him. Nga Ilcim v. 
Emperor. 16 Cr. L. T. 553 : 

29 I. C. 825 : 8 Bur. L. J. 53 : 
A. I. R. 1915 U. B. 13 . 

S. 110 — Notice, contents of. j 

An order under S. 112, requiring the accused 
to show cause wiiy he .should not execute a 
bond for his good behaviour must set forth the 
substance of the information received about 
I him ; otherwise it will not be a legal order. 

I Ujaggnr Singh v. Emperor. 30 Cr. L. J. 839 : 

117 I. C. 807 ; 10 Lah. 155 : 
I. R. 1929 Lah. 595 : 30 P. L. R. 694 : 

A. I. R. 1929 Lah. 504. 


S. 110 — Jurisdietion — Transfer. 

A ease under S. 110, can be transferred by a 
District Magistrate as he is competent under 
S. 102, to transfer any case cognizable by a 
Criminal Court and bis power of transfer is not 
restricted to criminal eases only. Chinlamon 
Singh V. Emperor. 1 Cr. L. J. 146 ; 

7 C. L. J. 177 : 12 C. W. N. 299 : 

I. L. R. 35 Cal. 243. 

S. 110 — Jurisdiction — Transfer of ease, 

legality of. 

IVlicn a Magistrate having no power to transfer 
a ease under S, 110, transfers the c.ase erroneous- 
ly and in good faith to another Magistrate, the 
proceeding before the latter Magistrate will not 
be void, ns such transfer M’ould only amount 
to an irregularity which would be covered by 
the provisions of S. 329, cl. (f), Cr. P. C. 
Chintamon Singh v. Emperor. 

1 Cr. L. J. 146 : 
7 C. L. J. 177 : 12 C. W. N. 299 : 

I. L. R. 35 Cal. 243. 

S. 110 — Jurisdiction xcithiu local limits, 

meaning of. 

The c.xprc.ssion within the local limits of liis 
jurisdiction in S. 110, Cr. P. C. is not used in 
the sense of ‘residing’ within the jurisdiction 
but in the literal and physical sense of being 
within the territorial limits. Sovardi Bis:cas v. 
Emperor. 32 Cr. L. J. 425 : 

1291. C. 688 : 52 C. L.J. 415: 
35 C. W. N. 255 : A. I. R. 1931 Cal. 65 (1). 

Ss. 110, 190 (c) — Jurisdietion — Local 

inspection by Magistrate before instituting pro- 
rrnlings, effect of. 

Although S. 190 (r) in terms ai)i)lic.s only to 
olTcnvcs, the principle of that .>ieetion must 
ajiply to eases of a miscellaneous ehanieter, c.g., 
to proceedings under S, 110. IVhcrc a 3Iagis- 
tralc was inducnccd by his preliminary local 
investigation in coming to a finding as to the 
guilt of an accused person under S. 110 : Held. 
that the conviction was bad inasmuch as the 
Magistrate should not, under the circumstances. 


S. 110 — Notice, failure to give — Effect. 

The issue of a notice under S. 112 is not a 
formal matter, it is a judicial act to be exer- 
cised, after due consideration of the materials 
placed before him, by the Magistrate. The 
object of the notice is to enable the accused 
to prepare his defence and to summon witnesses; 
this being so, an explanation of the prosecution 
ease by the Prosecuting Inspector at the com- 
j mcncernent of the trial will not bo snilicicnt 
to make up for tiic vagueness of the notice and 
will not amount ton compliance witli S. 112, 
Cr. P. C. In re : Kulti Goundan. 

26 Cr. L, J. 673 : 

86 I. C. 49 ; 47 M. L. J. 689 : 

1925 M. W. N. 57 : A. I. R. 1925 Mad. 189. 

S. 110 Notice — Gist of information, 

sufficiency of. 

‘The substance of tlic information received’ in 
S. 112 docs not mean anything more than the 
gist of the information. It is not necessary to 
state more than will show the person .against 
whom proceedings arc taken, and the particular 
sub-section on which it is proposed to jirocccd 
against him. Emperor v. /lam Ghulam. 

28 Cr. L. J. 744 : 

103 I. C. 792 : 2 Luck. C.as. 157 : 

8 A. I. Cr. R. 394 : A. I. R. 1927 Oudh 306. 

S. 110 — Notice — Jnformatian to accused, 

requirements of. 

When a person is sought to be proceeded 
against under S. 110, it must be made clear 
as to which sub-section he is charged with 
coming under. It is not cnoiigli merely to 
assert that he is a person of criminal tendencies 
or that he is suspected of having committed 
rert-ain crimes. The proscculion mu^t charge 
that he habitually commits one of the crimes 
referred to in .siib-ss. (a) to (d) inclu;ivc, or fJiat 
he habitually commits, or attemiits to l•omInil 
or abets the commission of ofTenee-i in\’oIving 
a breach of the peace or is so desperate ami 
dangerous as to render his being at large 
without security, harardous to the community. 

It must be specifically stated under vhich of 
these categories the accused's case is alleged to 
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come. An omission to do so. causes serious 
hardship to tlie accused. Sohan Singh v. Em- 
peror. 26 Cr. L. J. 1377 . 

89 I. C. 513 : 1 L. C. 80 : 
A. I. R. 1926 Lah. 45. 

— — S. 110 — Notice — Joint notice to several 

persons, legality of. 

Each man against whom proceedings are taken 
under S. 110, is entitled to a separate notice 
and not to have tJie cliarges whicli are going 
to be made against him confused with the 
charges that are being made against soniebodj' 
else. Emperor v. Ram Lai. 

30 Cr. L. J. 562 : 
116 I. C. 25 : I. R. 1929 All. 505 : 

1929 A. L. J. 361 : 51 All. 663 : 
A. I. R. 1929 All. 273. 

S. 110 — Notice — Judicial act. 

The issue of a notice under S. 110 is a judicial 
act to be e.vercised after due consideration of 
the materials placed before the 3Iagistratc. 
The issue of a notice by a JIagistrate without 
jurisdiction cannot be just ified on the ground 
that it was drawn up under orders from the 
District Magistrate. Kripa Sindhn Naiko v. 
Emperor. 19 Cr. L. J. 905 : 

47 I. C. 277 ; 8 L. W .461 : 
1918 M. W. N. 751 ; A. I. R. 1919 Mad. 633. 

S. 110 — Notice — List of loit nesses. 

It is not nccessarj' to give a list of witnesses 
in support of the proceeding cither in the 
report or in the order under S. 112. Chintamon 
Singh V. Emperor. 7 Cr. L. J. 146 : 

7 C. L. J. 177 : 12 C. W. N. 299 ; 

I. L. R. 35 Cal. 243. 

S. 110 — Notice — Nature of. 

Under S. 112, the substance of the report made 
to the Magistrate should be clearly disclosed 
to the accused, and if the accused is not informed 
of the charges or of the nature of the evidence 
which he is to rebut, the procceding.s arc 
illegal. Jn re : Koitamiddu Eanga lieddi. 

21 Cr. L. J. 354 : 
55 I. C. 722 : 38 M. L. J. 97 : 
11 L. W. 331 : 43 Mad. 450 : 
1920 M. W. N. 398 : A. I. R. 1920 Mad. 534. 

S. 110 — Notice before arrest, xohclhcr 

necessary. 

No notice is necessary before arresting a 
person with a view to take proceedings against 
him under S. 110. Chandan v. Emperor. 

31 Cr. L. J. 627 : 
124 I. C. 40 : 1930 A. L. J. 389 : 

A. I. R. 1930 All. 274. 

S. 110— iVoh'cc omitting to specify nature 

of evidence — Accused taken by surprise — Cross- 
examination of xoilncsscs, opportunity for. 

Where in a notice to an accused person under 
S. 110, it is not possible to give detailed infor- 
mation as to the nature of the evidence which 
the prosecution intend to adduce at the trial, 
the omission to give such details is not an 
irregularity sulTicicnt to vitiate the proceedings. 
If the evidence takes the accused by surprise, 
he has a right to ask the Magistrate for suflicient 
time after the evidence has been disclosed to 
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commence his cross-examination. Doh. 

V. Emperor. 20 Cr. L. 

51 I. C. 260 : A. I. R. 1919 

S. 110 — Notice requisites of. 

A notice is bad in law and cannot fo 
basis of a proceeding under S. 110, if it — 

(a) omits to give substance of the info 
tion received as required by S. 112 o 
Code ; 

{b) purports to issue under the Old Cod 
Criminal Procedure of 1882 ; 

(c) requires more security than what 
entered in the original order ; and 

(d) is not personally served upon the perse 

to whom it is given. Bahadar Singh 
Emperor. 11 Cr. L. J. 388 

6 I. C. 626 : 18 P. W. R. Cr. 191 ‘ 

j S. 110 — Notice to accused, form and 

’ contents of. 

j A notice under S. 110 must contain something 
more than a reproduction of the clauses of the 
' section. Tlicre should be sufTicient indication 
of the time and place of the acts charged and 
I suflicient details to enable the accused to know 
I what facts he is to meet, but it is not necessary 
to give a list of witnesses. Where, however, the 
j defect has not been objected to in the trial 
Court, the High Court ought not to quash the 
proceedings in revision in the absence of any 
proof that the accused was prejudiced by tlie 
defect. Kripa Sindhn Naiko v. Emperor. 

19 Cr. L. J. 905 : 
47 I. C. 277 : 8 L. W. 461 : 
1918 M. W. N. 751 : A. I. R. 1919 Mad. 633. 

j S. 110— jVo/fee to persons outside 

' jurisdiction. 

j The issue of notice under S. 110 of the 
Cr. P. C. is not a formal matter, and the 
section limits the power to issue the notice 
to the Magistrate in whose jurisdiction the 
accused is. Kripa Sindhn Naiko v. Emperor. 

19 Cr. 1.. J. 905 : 
47 I. C. 277 : 8 L. W. 461 : 
1918 M. W. N. 751 : 
A. I. R. 1919 Mad. 633. 

S. 110 — Notice — Preliminary notice, eon- 

Icnts of. 

A notice under S. 112 must contain some- 
thing more than a reproduction of the clauses 
of the section. There sliould be sulhcient . 
indication of the time and place of the acts 
charged and sullicicnt details must be given 
which would enable the accused to Icnow what 
facts he has to meet, though it is not necessary 
to give in the notice a list of the witnesses. 
'The accused is entitled to be told the nature 
or the extent of the information on wiiich 
the Magistrate intends to have the action. 
Therefore, if the substance of the report made 
to the Hlagistrate is not clearly disclosed, 
and the accused is not informed of the charges 
and of the nature of the evidence that he is 
to rebut, the proceedings cannot be regarded as 
legal. In re : Kutti Gonndan. 

26 Cr. L. J. 673 : 

86 1. C. 49 : 47 M. L. J. 689 : 
1925 M. W. N. 57 : A. I. R. 1925 Mad. 189. 
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S. 110 — Xolicr—Prclhuivari/ order, form 

of. 

A Magistrate wlio issues an order under S. 112 
must be careful to see tliat tlie order that 
lie is issuing is in tlie terms of tiic section 
ivliich lie proposes to apply, litidhnn v. 
Emperor. 26 Cr. L. J. 1130 (b) : 

88 I. C. 362 : 23 A. L. J. 507 : 
L. R. 6 All. 129 Cr. : 47 AH. 733 : 

A. I. R. 1925 All. 694. 

, S. 110— A^olicc — Prclimiiinrij order — 

Suhstaoce of information not recorded, effect of — 
Irregiilarily. 

Merely setting out in a notice under S. 112 
that a in.an is a habitual thief or robber 
and having the prosecution ivitnesscs ready 
there and then to go on witli the case is not 
what Hie Legislature contcmiilates. The law 
requires something in the nature of an indict- 
ment or charge containing substantial parti- 
culars indicating the grounds upon which 
the Police have given information to the 
Magistrate. Tlie failure of tlic Magistrate to 
record tlie substance of tlie information which 
he has received, is not a mere irregularity, 
but is an illegality whicli vitiates tlic tria . 
Nilial V. Emperor. 28 Cr. L. J. 91: 

99 I. C. 41 : 6 A. I. Cr. R. 280 : 
L. R. 7 All. 165 Cr : 24 A. L. J. 908 : 
49 All. 5 : A. I. R. 1926 All. 759. 

S. 110 — Notice, requirements of — licvi- 

sion. 

Per Moore, J , — The preliminary order under 
S. 112 should not merely be a reproduction 
of the language of clauses (a) and (/) of 
S. 110. A notice under the section should be 
a suflicient indic.ation of the time and place 
of the acts charged with sulTicient details to 
enable the accused to know what facts he 
has to meet ; tlic defect, however, is not a 
suflicient ground for tlic High Court quashing | 
the proceedings of the Magistrate, if it is i 
not shown that the accused was prejudiced 
Ihercbv, In re ; Kollamiddu Panga Ueddi, 

21 Cr. L. J. 354 : 
55 I. C. 722 : 38 M. L. J. 97 : 
11 L. W. 331 : 43 Mad. 450 : 
1920 M. W. N. 398 : A. I. R. 1920 Mad. 534. 

S. 110 — Notice — Requisites of valid 

notiec. 

Before a hearing under S. 110 of liic Cr. P. C. 
can by law take place, it is incumbent on 
the Magistrate, under S. 112, to make an 
order setting forth the substance of tlic infor- I 
Illation whicli he has received, tlie amount 1 
of the bond to be executed, the period for I 
which it is to be executed, and the number, | 
character and class of sureties, if any, ! 
required. .Merely informing an accused person ! 
tliaf he is a suspected thief is not suflicient. 
Rajbnnsi v. Emperor. 22 Cr. L. J. 228 : 

60 I. C. 420 : 18 A. L. J. 673 : 42 All. 646. 

S. 110 — Notice — .Securilif proceedings — 

Notice. preUminar;/, contents of — Substance of 
information not entered in notice — IrregularUtj — 
Prejudice. 

In a proceeding under S. 110, the mere failure 
of tlie .Magistrate to incorponitc the substance 
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of the information whicli he has received in the 
notice issued under S. 112, docs not render the 
subsequent proceeding ab initio void and an 
absolute nullity. The object of S. 112 in requir- 
ing the substance of the information to be given 
in tlic notice is to afford reasonable opportunity 
to the suspect to come prep.arcd and a mere 
reproduction of a clause of S. 110 in the notice 
is not a siitTicient compliance. Tlic failure to 
comply with the directions contained in S. 112 
docs not, however, divest the Magistrate of his 
jiiri.sdiction to deal with the suspect. It 
amounts to a grave and substantial irregularity 
which renders it necessary for the Courts of 
Appeal and of rlvision to scrutinize the subse- 
quent proceedings carefully, and in the absence 
of prejudice, tlie subsequent proceedings cannot 
be treated as ab initio void. Tanroar v. Emperor. 

26 Cr. L. J. 1398 : 

89 I. C. 710 : A. I. R. 1926 Sind 69. 

Ss. 110 — Notice — Sccuritij proceedings — 

Notice to show cause, whether neccssanj — Feilure 
to issue notice, effect of. 

Two persons were arrested under S. 55 
of the Cr. P. C. on the ground that they were 
reputed habitual thieves and house-breakers 
and were placed before a Magistrate wlio 
fixed a date for evidence, with the object of 
issuing a notice under S. 112 and detained 
the accused in custody without issuing any 
notice. On the date tixed; the Magistrate re- 
corded the evidence given by tlie Police and 
treated it as given in the hearing under S. 110, 
and, without giving tlic accused the sligli- 
test warning or oppoitiinity of obtaining legal 
assistance, called upon tlicm to conduct their 
ease ; Held, that the procedure of Hie Magis- 
trate was wliolly irregular and vitiated the 
proceedings. Rojbausi v. Emperor. 

22 Cr. L. J. 228 : 

60 I. C. 420 : 18 A. L. J. 673 : 

42 All. 646. 

S. 110 — Notice — Substance of informa- 
tion received, meaning of. 

Tlic jirovision tliat in proceedings under S. 110, 
the accused must be given the substance of Hie 
information received against tlicm is sufficiently 
complied witli if tliat portion' of tlie clause of 
S. 110 whicli is applic.ablc to tlic particular case 
is .specified in the notice that is given. Where 
the particular clause refers to two or more 
offences, the particular offence or offences 
which is appropriate to the particular ease 
should also be mentioned in the notice. 
Chandan v. Emperor. 

31 Cr. L. J. 627 : 

124 I. C. 40: 1930 A. L. J. 389: 

A. I. R. 1930 All. 274. 

Ss. 110, 112 — Notice— Sufficicnc!/ of 

notice. — Cop;/ of order nut sent with notice — 
Defective, effect of. 

Where it ajipcars that Hie person proceeded 
against under S. 110, was siilficienth' informed 
.nr. to the .'illegal ion against him, an 
order passed ag.iinst him on such proceed- 
ings cannot be set aside on the sole ground 
that the provisions of Ss. 112 and 115 were not 
strictlv complied with. Daqa Ram v. Emperor. 

27 Cr. L, J. 575 : 

94 I. C. 143 : A.I.R. 1926 Lah. 366. 
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Ss. 110, 112, 537 — Notice — Sufficiency of 

notice — Jrregiilariiy curable. 

Failure to give a person against whom proceed- 
ings are taken under S. 110, information of tlie 
nature of the case against him is a mere irregu- 
larity which is cured by S. 507 of the Code. 
An order under S. 112 ran as follows: Where- 
as I have received information that 

is a habitual thief and house-breaker 

Held, that the order suOiciently complied with 
the provisions of S. 112 of the Code. Emperor 
V. Earn Glntlam. 

28 Cr. L. J. 744 : 
103 I. C. 792 : 2 Luck Cas. 157 : 

8 A. I. Cr. R. 394 : A. I. R. 1927 Oudh 306. 

S. 110 — Notice — Suffiicicni notice. 

A notice under S. 110, stating that the accused 
possesses a bad reputation in the vicinity of his I 
village, that he has onl}’’ a nominal means of j 
livelihood and that he has been suspected of j 
having committed burglaries is not a proper : 
notice inasmuch as the grounds stated are not j 
sufficient grounds for taking action under S. 110. I 
Earn Euj) Dliar v. Emperor. 

30 Cr. L. J. 1086 : 
109 I. C. 571 : 1923 A, L. J. 981 : 
I. R. 1929 All. 1067 ; A. I. R. 1929 All. 813. ! 

I 

S. 110 — Notice — Vllimale order for j 

security differing from terms of notice to shoio 
cattse. 

Where a Magistrate ordens any person to fur- 
nish security for good behaviour, his Anal order ' 
under S. 118 must correspond witli the notice j 
to shov.’ cause issued under S. 112. He cannot, I 
in the Anal order, impose conditions as to the 
nature of the security required which were not j 
in the notice. Emperor v. Jangi Singh. i 

4 Cr. L. J. 405 : i 
■ 26 A. W. N. 276. j 

Ss. 110, 112 — Notice, contents of. i 

There is nothing in the rules of procedure 
leading to the conclusion that the information 
under S. 112 should be something in the 
nature of a charge or indictment. Emperor v. 
Earn Ghulam. 28 Cr. L. J. 744 : 

103 I. C. 792 : 2 Luck. Cas. 157 : 

8 A. I. Cr. R. 394 : A. I. R. 1927 Oudh 306. 

Ss. 110, 119, 109, 112, 438— Notice— 

Notice to show cause canecllcd — Eeference to High 
Court — Interference. 

Where in a case under S. 110 evidence was 
produced before the Magistrate which he 
disbelieved, and in a reference to High Court 
under S. 438 against his order cancelling 
under S. 119 notice to show cause made under 
Ss. 109, 112, the District Magistrate stated 
some reasons why this evidence ought to be 
believed, but these reasons could be explained 
away : Held, that the case was not one in 
which the High Court should interfere and 
set aside the order of the Magistrate cancell- 
ing, under S. 119, the notice to show cause 
made under Ss. 10.9, 112. Emperor v, Mulbc. 

38 Cr. L. J. 889 : 
170 I. C. 482 : 1937 O. L. R. 432 (2) : 

10 R. O. 14 ; 1937 O. W. N. 816. 


Cr. P. CODE (1898), S. 110 

S. 110 — Onus of proof. 

Sec S. 110 — Jurisdiction. 

S. 110 — Procedure — Accused hound down 

under cl. (/) — Appeal— Finding altered lo cl. (e), 
effect of. 

Accused was bound down in security under 
clause (/) of S. 110. On appeal, the District 
Magistrate found that clause (c) of the section 
was more appropriate, and, applying that 
clause, reduced the period and amount of the 
security. In revision it was contended that the 
procedure of the District Magi.strate was ultra 
vires: Held, tliat, inasmuch as clause (/) of 
the section describes the offence in clause (c) 
in an aggravated form and the accused svas not 
prejudiced, there was no ground for interfer- 
ence. Azizul Jabarlchan v. Emperor. 

21 Cr. L.J. 332: 

55 I. C. 688 : A. I. R. 1920 Nag. 67. 

S. 110 — Procedure — Accused’s right of 

defence. 

A person against whom proceedings have been 
insituted is entitled as a matter of right, as 
any other accused person accused of a substan- 
tive offence; lo have a reasonable opportunity 
a.fforded to liim of defending himself. Jaloi v. 
Emperor. 27 Cr. L. J. 935 : 

96 I. C. 391 : 20 S. L. R. 122 : 

A. I. R. 1926 Sind 288. 

S. 110 — Procedure — Arrest of accused 

"without warrant. 

A Police officer may arrest a person against 
whom proceedings under S. 110 are contem- 
plated without a ^raIrant or an order from a 
Magistrate. Nepal v. Emperor. 

14 Cr. L. J. 618 : 

21 I. C. 666 : 11 A. L. J. 596 : 35 All. 407. 

S. 110 — Procedure — Complaint to Dis- 
trict Magistrate by tenants that landlord harassed 
them — Complaint forxearded lo Sub-Divisional 
Officer — Police report called — Eeport not favour- 
able — Magistrate still drawing up proceedings — 
Sr.,ssions Judge moved but refusing to 
interfere — District 3Jagistratc also moved xoJio ' 
ordered fresh local enquiry after transferring case — 
Magistrate discussing matter xoith District 
Magistrate, no fresh enquiry — High Court quash- 
ed proceedings and transferred case. 

The District IMagistrate who received a peti- 
tion from a number of tenants that the land- 
lord harassed them, fonvarded it to the Sub- 
Divisional Officer. The Sub-Divisional Magis- 
trate ordered the Police to make enquiry 
before drawing up proceedings under S. 110 
against the landlord. The Police reported that 
the matter was of a civil nature. The Magis- 
trate, however, drew up proceedings under 
S. 110, when there was no further material ex- 
cept the complaint-petition which did not men- 
tion names of persons who ivere oppressed or 
the place or date where and wdien the incidents 
took place. The landlord moved the Sessions 
Judge against this order but he refused to inter- 
fere. The District Magistrate was also moved 
and he transferred the case to the other Magis- 
trate and ordered fresh local enquiry before 
continuing proceedings. This Magistrate noted 
in order-sheet that he had to discuss with the 
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Dislricl MaKislratc rcpanlinp his order to hold ' 
enquiry, and further noted after discussing per- i 
sonally lliat, the Magistrate liad agreed with ! 
his view that no fresh enquiry was necessary. , 
Tile landlord moved the Jligii Court to quasli | 
the proceedings or to transfer tlicrn to another ‘ 
Magistrate: Held, quashing the jirocccdings , 
and transferring the ease to other Magistrate, 
(f) tiiat tlicre was no inalcrial for initiating the i 
jirocecdings; (ii) that the landlord was not de- . 
barred from seeking the aid of the High Court 
even tlioiigh he did not move the High Court 
immediately after the order of tlic Sessions 
Court; {Hi) that the statement noted by tlie 
Magistrate regarding the discussion with the 
District .Magistrate ouglit not to have found a 
place in tlic order-sheet. Tiic DistiicL Magis- 
trate had passed a judicial order and it was the ■ 
bounden duty of tlic Magistrate to carry out ' 
that order. Narouhn Kaih v. KiDpernr. i 

39 Cr. L. J. 811 : 
176 I. C. 849 : 19 P. L. T. 542 : 4 B. R. 757 ; 

11 R. P. 116 : A. I. Ii. 193S Pat. 533. , 

S. 110 — Procedure — Defence shottid be 

iilUncrd to cross-examine proseetdion tvitnesscs. , 

Xcitlicr the prosecution nor the defence, in ■ 
proceedings under S. 110, or enquiries of this; 
kind, ought to be hampered in any way. It 
ought to be open to the defence to oro.ss-c.vn- ' 
mine the prosecution wilne.sscs if they wish 
to. Superintendent and licmcmbranccr of Legal ' 
Affairs, licngal v. Jiban Kumar De. 

37Cr. L.J. 818 : 

163 I. C. 228 (2) ; A. I. R. 1936 Cal. 292. I 

— — S. 110 — Procedure — Deposition not read 

over to icitnesses, effect of— Illegality. 

Where in n ])rocccditig under S. 110 the ' 
jwovisions of S, tlGO arc not complied with, the ' 
inipiirv is vitiated. Kaxcab Ali s’. Emperor. ! 

26 Cr. L. J. 1233 : i 
88 I. C. 849 : 52 Cal. 470 : ! 
A. I. R. 1925 Cal. 816. ' 
S. 110 — Procedure — Duly of Court. i 

A .Tudge should not delegate his Judicial ftinc- I 
tions to the Police. Jogendra Kumar Nag v. | 
Emperor. 21 Cr. L. J. 700 (a) : 

57 I. C. 940 : A. I. r . 1920 Cat. 556. 

S. 110— Procfdurc — Duly of Court. 

In eases arising out of security proceedings, 
the Courts ought to approach the consideration 
of the case iii a fair way, Iiaving regard to | 
the interests not only of the prosecution but 
nlso the aecused. Cur Dai/al v. Emperor. | 

26Cr. L.J. 99: ! 
S3 1. C. 659 : A. I. R. 1925 OudU 277. j 

S. 110 — Procedure — Enquiric.'S or trials. ; 

Proceedings under Chaiitcr VIII arc ‘inqtiirics’ j 
and no! dri lls’. Denode Delinri Nath v. Emperor. 

23 Cr. L. T. 1035 : ' 
81 I. C. 909 : 50 Cal. 9S5 ; 
A- 1. R. 1924 Cal. 392. 

5^. no —Proecdtire—Emptiry and proof 

reipiirrd. 

It is the ibily of the M igislr.rle to pme :c.l to 
enquire inbi •liie trnlli of the information on 
which he lakes action, and it is only if upon 


Cr. P, CODE (1898), S. 110 
such enquiry it is proved that it is necessary 
to take a bond from the person in respect of 
whom tlic enquiry lias been made, that he can 
be ordered to c.vccntc a bond. Ujagar Singh v. 
Emperor. 30 Cr. L. J. 839 : 

117 I. C. 807 : 10 Lah. 155 : 

I. R. 1929 Lah. 695 : 30 P. L. R. 694 : 

' A. 1. R. 1929 Lah. 504. 

S. 110 — Procedure — Evidence, considera- 
tion of. 

In enquiries under S. 110, the evidence .should 
b.-; kept strietiv to the point at issue. Emperor 
V. Nga Po. ‘ 10 Cr. L. J, 355 : 

3 I. C. 681 : 5 L. B. R. 72. 

S. 110 — Procedure — E.ramination of 

’.witnesses — Accused's right to cross-c.raniinc — 
Proper stage for calling upon accused to cross- 
cxaminc — Magistrate's duly to give ‘reasonable' 
opportunity. 

In the ease of proceedings under S. 110 at any 
st.igc of the prosecution the Magistrate, if he 
is prima facie satisfied lliat tliere is a ease 
against the accused, m.ay interrupt the pro- 
ceedings for tile purpose of asking tlic accused 
wlictlicr iie pleads guilty or wiicKier lie lias 
any defence to make. If he decides to do Unit 
ami the accused elects to defend, the illagis- 
tratc siiall tlien ask the aecnsed wticther lie 
wishes to cross-examine any of llio prosecution 
v.-ilnesses, and if he says ho does so wish, ho 
must be given an opportunity of cross-c.vamin- 
ing them. If, on the other hand, the Magistrate 
desires to hear all tlie prosecution witnesses 
before asking the accused whether lie wishes 
to plead guilty or to defend himself, lie is at 
liberty to do so. But when the stage is readied 
of asking the accused whctlicr lie wislics to 
plead guilty or to defend, llic accused must 
be allowed an opporlunity of cross-examining 
any witnesses whom he desires to cross- 
examine. Tirlol; v. Emperor. 

28 Cr. L. J. 792 : 

104 I. C. 232 : L. R. 8 All. 122 Cr. : 

8 A. I. Cr. R. 183 : 

25 A. L. J. 749 : 50 All. 71 : 

A. I. R. 1927 All. 660. 

S. 110 — Procedure — Failure to cross- 

examine —Effect. 

Wiicrc tiie ncciiscd is an ignorant Pasi and 
could not be expected to know llie legal pre- 
sumption tliat nncross-cxuinitied evidence is 
probably reliable, tlio fact llial the aecused 
in S. 110 Proceedings, did not ern--s-cxiiminc 
prosecution witncsscss, is of no value. Emperor 
V. .Mulch. 38 Cr. L. J. 889 : 

170 I. C. 482 : 1937 O. L. R. 432 (2) : 

10 R. O. 14 : 1937 O. W. N. 816. 

S. 110 — Procedure — PaiUtre In furnish 

security — Per.rer of Magistrate to order imprison- 
tnciil for period e.reredirig one year. 

Where a jicrson accused under S. 1 10 is nnicred 
by a Magi'tratc to fnrnisli sceiirily for a period 
exceeding one year and liic accused fails to 
ftirnisli v._.jnrily, the M-ii:istr.itc c.in only s'-nd 
tlie ease to the Scisions .Iiiilgc and detain tlic 
mviised in prison pending tlic orilc.-s of the 
Scssi.ms .Tudg."'. 'I'lic .M'lgistr.itc cannot liimsclf 
sentence tlic accused to imprisonment subject 
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to confirmation by the Sessions .Judge. Nankn 
V, Emperor. 11 Cr. L. J. 637 : 

8 I. C. 385 : 29 P. R. 1910 Cr. 

S. 110 — Procedure — Failure to give 

security — Imprisonment. 

Where by notice under S. 110 a person is 
called upon to show cause why be should not 
execute a bond, and the notice is made 
absolute, the Magistrate cannot sentence him 
to imprisonment on default. The case should 
be submitted to the Sessions Judge. Abdul 
Kririm v. Emperor. 36 Cr. L. J. 1127 : 

156 I. C. 659 : 8 R. Pesh. 3 : 
A. 1. R. 1935 Pesh. 80 (2). 

S. 110 — Procedure — First order to 

coincide loith information — Finding to coincide 
Kiith first order -Non-compliance — Irregularity. 

The first order calling upon a person under 
S. 110 to furnish security should contain the 
substance of the information, no less and no 
more, and the finding on inquiry should coincide 
■with the order as should the order with the 
information. If this procedure is not followed, 
the person cliarged is likely to be gravely 
prejudiced by the irregularity and the order of 
the Magistrate binding him over to furnish 
security is liable to be set aside. Sultan Khan 
V. Emperor. 26 Cr. L. J. 767 : 

86 I. C. 351 : A. I. R. 1925 Sind 236. 

S. 110— Procedure — Further cross-exami- 
nation of prosecution loitnesses. 

A person against whom proceedings under 
S. 110 are taken, is not entitled to re-call 
witnesses, ■who have given evidence against 
him, for further cross-examination. Ahmad | 
Bakhsh v. Emperor. 17 Cr. L. J. 84 : . 

32 I. C. 676 : 1 P. R. 1916 Cr. ; 
A. I. R. 1916 Lah. 295. 

S. 110 — Procedure — Furthur cross-exami- 
nation, right of. 

A person proceeded against under S. 110 has 
no right to further cross-examine the prosecution 
witnesses under S. 256. Bija v. Emperor. 

28 Cr. L. I. 239 : 
99 I. C. 1039 : 8 Lah. 265 : 28 P.’l.’r! 438 i 
A. I. R. 1927 Lah. 470. 

S. 110 — Procedure — Initiation of security 

proceedings soon after discharge or acquittal — 
Court's duty to scrutinise evidence — Order for 
security, legality of. 

In cases where proceedings under S. 110 follow 
soon after a discharge or an acquittal, the Court 
must be satisfied that the proceeding was not 
instituted with a view to get a man punished 
when the Police had failed to secure his convic- 
tion for a substantive offence, and as such, in 
such cases the Courts are called upon to 
scrutinize the evidence with the greatest care. 
But if, notwdthstanding such a scrutiny of 
evidence, the Court comes to the conclusion 
that there is sufficient evidence to warrant an 
order demanding security, the Court is bound 
to pass such an order. Lachman v. Emperor. 

28 Cr. L. I. 515 : 
102 I. C. 211 : L. R. 8 All. 70 Cr. : 

7 A. I. Cr. R. 482 : A. I. R. 1927 All. 473. 

S. 110 — Procedure-^Insisting on imme- 
diate cross-examination, legality o^. 
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A Magistrate cannot insist on the prosecution 
witnesses being cross-examined by the accused 
immediately, ■whether they wish to do so or not. 
Tirlok V. Emperor. 28 Cr. L. I. 792 : 

104 I. C. 232 : L. R. 8 All. 122 Cr. : 
8 A. I. Cr. R. 183 : 25 A. L. f. 749 : 50 All. 71 : 

A. I. R. 1927 All. 660. 

S, 110 — Procedure — Judgment, contents 

of- 

In cases of security for good behaviour, a brief 
and laconic judgment is not sufficient. Evidence 
for the prosecution, and the evidence for the 
defence should be discussed. Muhammad 
Hussain v. Emperor. 17 Cr. L. J. 142 : 

33 I. C. 318 : 30 P. L. R. 1916 : 
A. I. R. 1916 Lah. 412. 

S. 110 — Procedure — Judgment, contents 

of- 

Wlicrc tlie judgment of a District Magistrate 
was: “ It is obvious tliat if one quarter of the 
evidence for the prosecution is true, and I see 
no reason to doubt that it is, the appellant is a 
most proper person to be bound over under 
S. 110 Held, that it was no judgment at all 
and could not stand. Bansi Dhar v. Emperor. 

18 Cr. L. J. 649 : 
40 I. C. 297 : 4 O. L. J. 141 : 
A. I. R. 1917 Oudh 113. 

S. 110 — Procedure — Magistrate, duty of. 

In dealing with cases under Chap. VIII, 
Magistrates ought, especially where no previous 
conviction is proved, to take great care to test 
the evidence for the prosecution. Chintamon 
Singh V. Emperor, 7 Cr. L. J. 146 : 

7 C. L. J. 177 : 12 C. W. N. 299 : 

I. L. R. 35 Cal. 243. 

S. 110 — Procedure. 

Magistrate has no power to limit number of 
defence witnesses — Magistrate should not act 
as Prosecutor. Raghubar Dayal v. Emperor. 

36 Cr. L. J. 33 : 
152 I. C. 120 : 3 A. W. R. 655 : 
L. R. 15 All. 79 Cr. : 7 R. A. 261 : 

A. I. R. 1934 All. 735. 

S. 110 — Proeedure — Omission to exa- 
mine aeeused. 

The omission to examine formally a person 
called on to furnish security is an irregularity 
curable by S. 337 of the Code. Benode Behari 
Nath V. Emperor. 25 Cr. L. J. 1085 : 

81 1. C. 909 : 50 Cal. 985 : 
A. I. R. 1924 Cal. 392. 

S. 110 — Procedure — Opportunity to 

bring defenee witnesses. 

In a proceeding under S. 110, the accused 
person must have time to bring his witnesses 
and have their evidenoe recorded. Where the 
accused had not had this opportunity, the 
order against him must be set aside. Kcram- 
tiddin Sarkar v. Emperor. 15 Cr. L. J. 353 : 
23 I. C. 721: 41 Cal. 806: A. I. R. 1914 Cal. 357. 

S. 110 — Procedure — Order binding over, 

token to be passed — Conclusive proof of charge, 
necessity of. 

An order binding a person over to be of 
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pood behaviour cannot be passed unless the 
record upon which the order is passed, con- 
clusively proves the charpo read out to him 
under S. 110. Diu Dmjal w Emperor. 

28 Cr. L. J. 8 : 
99 I. C. 40 : A. I, R. 1927 All. 146. 


-S. 

to 


-S. 110 — Procedure. 


S. 110— Person 

accused. 


110 — Procedure — Order sending the 
the Tahsildar and Sub-Inspector of 


sccunti/ 

Police for attestation — Legality. 

Where the accused’s security bond was for- 
warded to the Tahsildar and' tlic Sub-Inspec- 
tor of Police for attestation ; Held, that the 
I)rocedurc adopted by the JIagistratc was 
illegal and he was directed to make the 
inquirv himself. Milhoo v. Emveror. 

*5 Cr. L.J. 181 : 
2 P. W. R. Cr. 15 : 57 P. L. R. 1907. 
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the ordinary rules of evidenee in taking proof 
of jjrcvious convictions. Such previous convic- 
tions must be proved strictly and in accordance 
with law. Unless they are so proved, no Court 
can properly take such previous convictions 
into consideration against an accused person. 
Emperor v. Sheikh Abdul. Yl Cr. L. J. 185 : 
33 I. C. 825 : 20 C. W, N. 725 : 43 Cal. 1128 : 

A. I. R. 1915 Cal. 344. 

-S. 110 — Procedure — Private enquiries 


I’cr /Islacorth, J. — Reference to general obser- 
vations as to the evidence admissible in cases 
under S. 110 is to be deprecated. Emperor 
V. Ktimcra. 30 Cr. L. J. 755 : 

125 I. C. 19 : 51 Alt. 275 : 
A. I, R. 1929 All. 650. 


proceeded against not 


A person proceeded against under Chapter 
Vlll is not an ‘accused’ person as the expres- 
sion is used in the Cr. P. C. Denode Behari 
Xalh V. Emperor. 25 Cr. L. J. 1085 : 

81 I. C. 909 : 50 Cal. 985 : 
A. I. R. 1924 Cal. 392. 

-S. 110 — Procedure — Personal knoxo- 


ledge. 


by Magistrate. 

Where a Magistrate has made i>rivatc en- 
quiries, and has allowed actual information 
ad hominem to inilucncc his judgment in a 
judicial decision against particular indivi- 
duals brought before him by process of 
law, his order is liable to be quashed as being 
vitiated by the admission of such information, 
Ashiq AU v. Emperor. 24 Cr. L. J. 593 : 

73 1. C. 337 : 21 A. L. J, 513 : 

A. I. R. 1923 All. 596. 

S. 110 — Proeedure — Proecedings under 

— Magistrate declining to examine all defenec 
xoitnesses, effect of. 

In a proceeding under S. 110, the Magistrate 
after recording the evidence of as many wit- 
nesses for tlie defence as had been c.xamincd on 
behalf of the prosecution, declined to examine 
the rest of tlie witnesses for the defence : Held, 
that it was not open to the Magistrate to put 
sueh an arbitrary limit on the witnesses whose 
evidence the defence desired to adduce. 
Amirulla Pramanik v. Emperor. 

20 Cr. L. J. 201 : 

49 I. C. 649 : 22 C. W. N. 408 : 

A. I. R. 1919 Cal. 69. 


A Magistrate .should decide a ease only upon 
the evidence on the record and ought not to 
import his personal knowledge into a judicial 
pronouncement. Muhannnad Khan v. Emperor. 

25 Cr. L. J. 808 : 
81 I. C. 344 : A. I. R. 1925 Lah. 166. 

S, 110 — Procedure — Previous aequittal — 

Magistrate, xvhether can question legality of 
acquittal. 

Wlicre an accused person is being tried by a 
Magistrate under S. 110 and it is found that 
in a previous c.asc of dacoity he was acquitted 
by the Court of Sessions, it is not for the .'Magis- 
trate to question in his judgment the decision | 
of t!ie Sessions .fudge. Badlu v. Emperor. 

20 Cr. L. J. 727 (b) : 
52 I. C. 887 : A. 1. R. 1919 All. 393. 

S. 110— Procedure— Previous convic- 
tions, proof of. 

In proceedings under .S. 110, it is not ncccssmy 
to prove a previous conviction in the same 
formal manner .as tliat required by the provi- 
sions of Ss. .'510 anil .'11 1. Emperor V. Daehehu. 

37 Cr. L. J. 390 : 
160 I. C, 1039 : 1936 O. W. N. 247 : 
1936 O. L. R. 128 : 8 R. O. 297 : 
A. I. R. 1936 Oudh 238. 

S. 110 — Procedure — Pervious com-itimis, 

proof of. 

Presidency Magistnitcs arc not absolved from 


■S. 110 — Procedure — Proceedings under 
I Ss. ISO (c) and 191, if apply. 

I The provisions of S. 100 (c) and S. 101 do not 
apply to proceedings under S. 110. Jn the 
matter of the Petition of : Mithn Khan. 

, 1 Cr. L. J. 807 : 

' 24 A. W. N. 206 : 1. L. R. 27 AH. 172 : 

j 1 A. L. J. 685. 

S. 110 — Procedure — Rc-commitlal to jail 

after forfeiture is illegal. 

A person against whom an order had been 
made under S. 1 10, cannot be rc-cominillcd to 
jail upon the forfeiture of Ins bond, except by 
fresh ])roc?cdings being taken against him. 
Emperor v. Ignatio Deis. 14 Cr. L. J. 430 : 

20 I. C. 414 : U. B. R. 1913 1 159. 

S. 110 — Procedure — Eight to further 

cross-exam ination. 

S. 2.70, Cr. P. C. has no application to a case 
under S. 1 10, and a person called upon to show 
cause under S. 110, has no right to furtlier cross- 
examine tlic prosecution witnesses under .S. 2.70. 
Chintamon Singh v. Emperor. 

7 Cr. L. J. 146 : 
7 C. L. J: 177: 12 C. W. N. 299 : 

I. L. R, 35 Cal. 243. 

S, 110 — Procedure — Security for good 

behaviour — Person brought before a Magistrate 
itlegally — Bail — Power to call for bail. 

A. was summoned by the Police and then 
placed Ijcforc a Magistrate who called upon A. 
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to furnish security under S. 110, Cr. 
P. C, The ?7l;igistr:itc postpo:ied the 
hearing of the case and houn . over A. in the 
sum of Rs. 230 for appearance on the next date. 
A. was not arrested by the Police on a warrant. 
A. applied to the High Court for the setting 
aside of the proceedings on the ground that the 
procedure laid down under S. 110 was not 
followed : 7/cW (1) that, whether A. was 
brought before the Magistrate legally or 
illegal^, and whether he was under arrest 
or not, the Magistrate was justified in treating 
as a person present in Court, and the Magis- 
trate must be taken to have acted under S. 113 ; 
(2) That, under the circumstances of the case, 
the Magistrate had the power to require bail 
from A. Emperor v. Gulam. 

12 Cr. L. J. 533 : 

12 I. C. 301. 

S. 110 — Procedure — SccHriti/ for good be- 
haviour rejccled on the report of the Tahsildar and 
Siib-Inspcclor — UlegaUhj of the procedure. 

The Magistrate sent the security to the Tahsil- 
dar for inquiry as to its suHiciency. On the ! 
report of the Tahsildar and the Sub-Inspector j 
which ^Yas to the effect that the surety was a 
man of property, but ivas objectionable on other 
grounds, the I^Iagistrate rejected the securiiy: 
Held, that order of the Magistrate was illegal 
and he was direeded to accept the security 
offered unless he was satisfied by personal in- 
quiry that it was inadequate in value. Jawahira 
V. Emperor. 

5 Cr. L. J. 179 : 

2 P. W. R. Cr. 14. 

S. 110— Procedure — Securiln for good be- 
haviour — Subscriucnt conviction — Forfeiture of 
bond — Imprisonment for unexpired portion of 
period of security. 

Where a person has given security for good 
behaviour and is subsequently convicted (of 
criminal trespass) the amount of his forfeited 
bond may be exacted, but he cannot be forth- 
with committed to prison for the unexpired 
portion of the term for which security had 
been taken. Semblc : the Magistrate’s remedy is 
to take fresh proceedings under Chapter VIII. 
Jagdeo Singh v. Emperor. 

3 Cr. L. J. 456 : 
26 A, W. N. 142 ; 28 All. 629. 

S. 110— Procedure— Substance of in- 
formation received, record of — Validity of pro- 
ceedings. 

Where an order under S. 110 really discloses 
the substance of the information recorded by 
the Magistrate, the proceedings are legal and 
valid. Fakir Bux v. Emperor. 

27 Cr. L. J. 833 : 
95 I. C. 753 : A. I. R. 1926 Sind 244. 
S. 110 — Procedure — Witnesses for prose- 
cution examined after defence witnesses. 

In a proceeding under S.llO the Sub-Divisional 
Magistrate examined some of the posecution 
witnesses after the case of the defence had been 
closed, without recording any reason for doing 
so : Held, that the procedure was erroneous 
and unauthorised, Ganga Singh v. Emperor. 

13 Cr. L. J. 772 : 
171. C. 404: lOA. L.J. 383. ' 


Cr. P. CODE (1898), S. 110 

Ss. 110, 109 — Procedure — Order during 

pendency of order under S. 109. 

An order under S. 110, Cr. P. C., during con- 
tinuance of an order under S. 109 of the same 
Code is permissible under law. Ghulam AH 
V. Emperor. 1 Cr. L. J. 457 : 

8 C. W. N. 543. 

— S. 110 — Procedure — Scope of S. 117 (2) 

“ The manner hereinafter in warrant cases ” 

whether covers special procedure contained in 
Chaps. XX and XXI and general provisions 
found in Chaps. XXIV. 

The words “ the manner hereinafter pres- 
cribed for conducting trials and recording evi- 
dence In warrant cases in cl. (2) S. 117 are, wide 
enough to cover the special procedure laid down 
for the trial of summons or warrant eases in 
Chaps. XX and XXI, as well as the general pro- 
visions as to inquiries and trials contained in 
Chaps. XXIV. Mahtab Singh v. Emperor. 

38 Cr, L. J. 804 : 

169 I. C. 833 : 1937 A. L. J, 373 : 

10 R. A. 71 : A. I. R. 1937 All. 438. 

S. 110, 118, 123 (2) — Procedure — 

Security for good behaviour — Period exceeding one 
year— Procedure — Determination of imprisoment 
in default of security — Power to grant bail. 

If the period for which the security is demand- 
ed exceeds one year, then the Magistrate is 
required by S. 123 (2) to submit the record 
to the Sessions .ludge, and it is for the Sessions 
Judge after examining the record to pass such 
orders as he thinks fit. In such cases, the 
order fixing the term of imprisonment which 
the accused is to undergo on default of furnish- 
ing the security is to be fixed by the Sessions 
Judge and not by the trial Magistrate. After 
a illagistratc has submitted the record under 
S. 123 (2), to the Sessions Judge, the seizin of 
the case is with the latter Court and the peti- 
tioner can be released on bail by that Court 
and not by the trial Magistrate. Mangal 
Singh V. Emperor. 28 Cr. L. J. 657 : 

103 I. C. 193 ; A. I. R, 1928 Lah. 189. 

S. 110. — Procedure — Ss. 110, 119 — Secu- 
rity for good behaviour — Accused discharged — 
Fresh proceedings — District Magistrate, power of 
— Notice. 

An accused under S. 110 was discharged by 
a Magistrate under S. 119. On a note being 
put up by a Superintendent of Police, the 
District Magistrate without himself taking 
fresh evidence and without issuing a notice 
to the accused to show cause why the order 
of discharge should not be set aside, ordered 
proceedings to be taken up by another 
Magistrate and directed him to issue notice 
to the accused : Held, that the order of the 
District Magistrate could not stand and 
must be set aside, but that it was open to 
the District Magistrate to issue notice him- 
self to the accused to shov/ cause why the 
order of discharge should not be set aside 
and the case • re-tried. Jaswani v. Emperor. 

23 Cr. L. J. 62 : 

64 1. C. 846 : 19 A. L. J. 985, 
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Ss. no, 123 (2) — Procedure — Case com- 

before Sessions Judi’e — llis dulj/, 

^Vhen a ease siibinittcd iiiuler .S. (2) 

comes tip before a Sessions Judge, it is liis 
duly to issue notice to the accused and, 
after licaring hint or bis counsel and examin- 
ing the record, to come to an independent 
finding on the merits as to tvlicthcr the 
order furnisliing security is or is not justified 
and, if so, for tvhat period and in tvhat sum 
the security should be demanded. 

Hugh V. Emperor. 28 Cr. L. J. 657 : 

103 I. C. 193 : A. I. R. 1928 Lah. 189. 


— Ss. 110, 256 — Procedure — ApplicahilUij 

of, to scruTity proceedings. 

S. 250, Cr. P. C. is applicable to inquiry into 
ease under S. 110. Chandan v. Emperor. 

31 Cr. L. J. 627 : 
124 I. C. 40 : 1930 A. L. J. 389 : 
A. I. R. 1930 All. 274. 

-S. 110 (c) (f) — Application of— Accused, 


J udge. 


It is the 'dutj' of a Sessions Judge, in the 
case of a referenec under S. 123, to eonsider 
tlie cvidonee and to pass an order after doing 
so. lie .should not, just as a matter of course, 
and tvithout regard to the evi donee, send to 
jirison the ])orson who has failed to give the 
sccuritv ordered. Nanku v. Emperor. 

11 Cr. L. J. 637 ; 

8 I. C. 385 ; 29 P. R. 1910 Cr. 

S. 110 — Jlcfcrcucc. 


S. ;!(J2 does not apply to eases under S. 110 
where it has become necessary to make a 
reference to the High Court. Emperor v, 
AV;mf Shikary. 10 Cr. L. J. 122 : 

2 I. C. 651 : 9 C. L. J. 439 : 

13 C. W. N. 318. 

S. 110 — Reference — Security for good 

behaviour — Jurisdiction of District Magistrate to 
e-anccl bonds, nature of — Reference to J/i'g/i Court — 
Revision. 

S. 125 of the Cr. P.C. docs not confer apjjellalc 
or revisionai jurisdiction upon a District Magis- 
Inile enabling him to c.ancel a bond executed 
in pursuance of an order under S. 110 upon an 
application made to him in this behalf. The i 
proper wurse in such a ca.se is for the District | 
.Magistrate to submit the c.asc to I lie High Court ■ 
uitli a recommendation that tlic bond be can- ' 
celled, if he is of ojiinion that liii.s should be j 
tlone. Shankcr Lai v. Emperor. i 

20 Cr.L.J. 489: ! 

51 I. C. 473 : 17 A. L. J. 830 : 

1 U. P. L. R. All. 125 : 41 All. 651 : . 

A. I. R. 1919 All. 205. 


j Cr. P. CODE (1898), S. 110 
1 suspected by a Police OfTiccr is inadmissible in 
[ evidence to c.slabli.sh the reputation of the 
' accused. Rabtt Persbad v. Emperor. 

: 13 Cr. L. J. 9 : 

I 13 I. C. 102. 

j S. 110 — Revision. 

Rad livelihood procecding.s — Pendency for a 
, long time due to fault of accused — Murder of 
I witnesses in bad livelihood ease — Proceedings 
! cannot be slaved bv High Court. Girdhari 
\ Ahir v. Emperor. ' 34 Cr. L. J. 1145 : 

, 146 I. C. 37 : 6 R. P. 224 : 

A. I. R. 1933 Pat. 116. 

! S. 110— Revision. 


a smuggler. 

Allegation that a person is a smuggler does not 
lead to conclusion that he is a person contem- 
plated by els. (f) and (/), S. 110 — Nature of proof 
ncccssarj' for action under S. 110 stated. Abdul 
Karim v. Emperor. 36 Cr. L. J. 1127 : j 

156 I. C. 659 : 8 R. Pesh. 3 : 
A. I. R. 1935 Posh. 80 (2). j 

-S. 110— Reference — Duty of Sessions I 


Revision — High Court is only to see whether 
the Court below considered the ease in a fair 
way having regard to the interest not only of 
the prosecution but also of the accused. Likh 
Singh v. Emperor. 35 Cr. L. J. 403 

147 I. C. 388 : 6 R. O. 264 
11 O. W. N. 84 : A. I. R. 1934 Oudh 49, 

S. 110 — Revision — High Court's jjoivcrs. 

The High Court always maintains a gencnil 
power of revision in order to ensure that these 
provisions arc not made engines of oppression. 
Gurbakhsh Singh v. Emperor. 

12Cr.E.J. 542. 
-S. 110 — Revision — High Court, power 


of— Duty of Lower Courts. 

A High Coint is not a Court of Appeal in eases 
under S. 110, and the responsibility of adminis- 
tering that section, docs not rest with it. It is 
nevertheless a section which Magistrates ought 
to administer with the most scrujiulous care, 
both as the Court of first instance and the 
Appellate Court. A High Court ought only to 
see whether the Court below has approached 
the consideration of the appeal in a fair way 
having regard to the interest not only of the 
prosecution but also of the accused. Miharban 
Singh v. Emperor. 16 Cr. L. J. 805: 

31 I. C. 821 : 13 A. L. J. 1046 : 

A. I. R. 1915 All. 464. 

S. 110 — Revision — Intcrfcrcnec. 


It is only when something appears unsatisfac- 
tory and unusual in the procecding.s of the 
Lower Court that the High Court will look into 
the record to examine whether the order under 
S. 110 has been properly passed. Raj Karayan 
Panday v. Emperor. 28 Cr. L. J. 502 

101 1. C. 886 : L. R. 8 All. 53 Cr. 

25 A. L. T. 393 : 7 A. I. R. Cr. 353 
A. I. R. 1927 All. 394. 


-S. 110. 


Revision — Interference — Power to demand 
.security from suspected jicrsons is the concern 
of .Magistrate and local Police. High Court 
will interfere only on clear grounds .showing 
miscarriage of justice. Parbati Charan v. Em- 
peror. 35 Cr. L. J. 952 : 

1491. C. 408 :61 C.al. 588 : 
6 R. C. 593 : A. I. R. 1934 Cal. 482. 

S. 110— R<rvmon— Interference. 


-S. 110 — Reputation — Proof. 


A list of crimc.s in which the accused was 


The High Court i< not a Court of Appeal for 
eases under S. 110, and it is only in very rare 
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cases that it "svill interfere. Jahniddin v. Em- 
peror. 20 Cr. L. J. 689 : 

52 1. C. 657 : 1 U. P. L. R. All. 143 : 

A. I. R. 1919 All. 136. 

S. 110 — Revision — Interference. 

When there appears anytliing unsatisfactory or 
unusual in the proceedings of the Lower Court, 
High Court will look into the record to satisfy 
itself. Khairatiram v. Emperor. 

33 Cr. L. J. 324 : 
136 I. C. 753 : 1. R. 1932 Sind 49 : 

A. I. R. 1932 Sind 100. 

S. 110 — Revision — Interference. 

Where the evidence against persons charged 
with bad livelihood under S. 110 is general and 
vague, a High Court would refuse to confirm 
the Presidency Magistrate’s order under S. 118 
against such persons. Emperor v. Sheikh 
Abdul. 17 Cr. L. J. 185 : 

33 I. C. 825 : 20 C. W. N. 725 : 43 Cal. 1128 : 

A. I. R. 1916 Cal. 344. 

Ss. 110, 112 — Revision — Interlocutory 

order — Interference. 

The Chief Court is competent to revise the 
interlocutory order passed by a Magistrate 
under S. 112 if sulRcient grounds are made out 
for the exercise of its revisional jurisdiction. 
Bahadur Singh v. Emperor. 11 Cr. L. J. 388 : 

6 I. C. 626 : 18 P. W. R. Cr. 1910. 

S. 110 — Revision — Magistrate's jurisdic- 
tion to initiate — Poiocr of Superior Court to 
examine materials. 

Magistrates have complete jurisdiction to 
initiate proceedings under S. 110 provided that 
they are satisfied that there are sufficient 
materials for doing so, but in each case, the 
Superior Court will exemine, if necessary, the 
materials upon which the proceedings are based. 
Narendra Nath Jha v. Emperor. 

39 Cr. L. J. 811 : 
176 I. C. 849 : 19 P. L. T. 542 : 4 B. R. 767 : 
11 R. P. 116 : A. I. R. 1938 Pat. 533. 

S. 110 — Revision — Proceeding pending 

—Interference of. 

The High Court does not, as a rule, interfere 
in any pending proceeding unless there is some 
strong ground for intervening. Ghulam Rasul 
V. Emperor. 20 Cr. L. J. 30 (b): 

48 I. C. 510 : A. I. R. 1919 Cal. 872. 

S. 110 — Revision — Proceedings not bona 

fide — High Court’s power of interference. 

If it is established that the proceedings are 
not bona fide, and that in substance, their con- 
tinuance would mean an abuse of statutory 
provisions on the subejet, it is not only com- 
petent to the High Court but it is its obvious 
duty to interfere with the proceedings at the 
initial stage. Rajcndra Narayan Singh v. 
Emperor. 14 Cr. L. J. 5 : 

18 I. C. 149 : 16 C. L. J. 467 : 17 C. W. N. 238. 

S. 110 — Revision — Application admit- 
ted on certain grounds — Procedure. - , . 

Where a party applies for revision and obtains 
an order issuing notice to show cause, he should, 
at the hearing, confine himself to the grounds 


< 7^2 


Cr. P. CODE (1898), S. 110 

upon which that order was made. Rajbansi v. 
Emperor. 22 Cr. L. J. 228 : 

60 I. C. 420 : 18 A. L. J. 673 : 42 All. 646. 

S. 110 — Revision, interference in. 

The High Court will not interfere on the 
merits with proceedings under S. 110 except 
in very exceptional eases, irrovided that the 
Court hearing the appeal under S. 40G shows in 
its judgment that it has really and not merely 
nominally gone through the evidence on the 
record. Shiam Lai v. Emperor. r 

9Cr. L.J. 528: \ 
2 I. C. 225 ; 6 A. L. J. 487. 

S. 110 — Revision — Questions of fact — 

High Court, whether will interfere. 

Ordinarily, the High Court will not interfere 
in revision on questions of fact under S. 110; it 
w’ill interfere in such cases only when the evi- 
dence against the accused is extremely vague, 
general in character, and the prosecution fail 
to establish their case. Bisheshwar Dayal v. 
Emperor. 22 Cr. L. J. 660 : 

63 I. C. 452 : 19 A. L. J. 668 : 

A. I. R. 1921 All. 7. 

Ss. 110, 406 — Revision — Judgment of 

loioer Appellate Court very sketchy — Evidence not 
examined or weighed carefully — High Court’s 
power to interfere on merits. 

The High Court wall not ordinarily interfere 
on merits with proceedings under S. 110, ^ 
provided that the Court hearing the appeal , 
under S. 406 shows in its judgment that it has 
really and not merely nominally considered the 
evdence on the record. lYhere the judgment of a 
District Magistrate, deciding in appeal a case 
under S. 110 is very short and does not show 
that the evidence was at all examined and 
carefully weighed, the High Court will interfere 
on merits in revision. Babu Pershad v. 
Emperor. 13 Cr. L. J. 9 ; 

13 I. C. 102. 

Ss. 110, 435 — Revision. 

A Sessions Judge has power under S. 435 to 
call for the record of proceedings under S. 110 
before an inferior Criminal Court within his 
jurisdiction, and to refer the matter to the 
High Court. Ashiq AH v. Emperor. 

24 Cr. L. J. 593 : 

73 I. C. 337 : 21 A. L. J. 513 : 

A. I. R. 1923 All. 596. 

^ — Ss. 110, 437 — Revision. 

Order of discharge by Magistrate in proceedings 
under S. 110 — District Magistrate’s power. 
Kharga v. Emperor. 15 Cr. L. J. 39 : 

22 I. C. 183 : 12 A. L. J. 167 : 36 All. 147 : 

A. I. R. 1914 All. 158. 

Ss. 110, 437 — Revision — Discharge — Dis- 
trict Magistrate’s power to interefere. 

Where a Subordinate Magistrate has ordered 
the discharge of an accused person in a pro- 
ceeding taken under S. 110, the District fllagis- 
trate can revise the order under S. 437. 
Kharga v. Emperor. 15 Cr. L. J. 39 : 

22 I. C. 183 : 12 A. L. J. 167 : 36 All. 147 : 

A. I. R. 1914 All. 158. 

S. 110, 439~Revision— Interference. 

The High Court is not a Court of Appeal in 
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cases under S. 110, and if it is satisfied that the 
Courts Ijclow have approached tlic considera- 
tion of the evi<Ience in a fair way, it is not 
called upon in revisions apainsl orders passed 
tinder S. 110 to weigh the evidence given on 
hehalf of one side or the other. lint at llie 
same time, before affirming an order the Court 
is to be satisfied that the evidence in the case 
was of a character which made it imperative 
in the interests of public security to pass an 
order under S. 118. Lachman v. Emperor. 

28 Cr. L. J. 515 : 

102 I. C. 211 : L. R. 8 All. 70 Cr. : 

7 A. I. Cr. R. 482 : A. I. R. 1927 All. 473. 


! Cr. P. CODE (1898), S. 110 
i done something that would justifj- an order under 
: S. 110. Natihti v. Emperor. 11 Cr. L. J. 637 : 

S I. C. 385 : 29 P. R. 1910 Cr. 

-S. 110— 5copc — Failure of subslantivc 


S. 110 — Scope — Applicabilily of S. 356 

In proceedings itiidcr S. 110. 

Under S. 117 (2) the Magistrate’s inquiry in 
cases of security for good behaviour must con- 
form with the procedure prescribed in warrant 
cases and, therefore, S. 2a0 is applicable to 
such proceedings. The record should show 
whether the accused wished to cross-examine 
any of the witnesses for the prosecution alrcadj* 
examined, and should, if he wishes, be allowed 
to cross-examine them. Emperor v. Lausba. 

12 Cr. L. J. 89 (a) : 
9 I. C. 468 : 4 Bur. L. T. 24. 


S. 110— Scope— -“By habit" and "habi- 
tually," meaning of. 

The word “by habit” as used in S. 110 (d) 
means persistence in doing an act, a fact 
wliich is capable of proof bj’ adducing evi- 
dence of the commission of a number of simi- 
lar acts. Tile word docs not merely signify 
an inclination by nature to do such acts. 
The word “hahitualiy” in the same section 
means repeatedly or pcrsislcnUy. Local Gov- 
ernment V. Ilanmant Ilao. 25 Cr. L. J. 60 : 

75 I. C, 764 : A. I. R. 1924 Nag. 19. 

S. 110 — Scope — ‘Conviction’ and ‘ac- 

quiltal,' meaning of. 

The terms ‘conviction’ and ‘acquittal’ arc 
not approjirialc or properly applicable to an 
onler in sccuritv proceedings. Emperor v 
Kur.ca. ' 30 Cr. L. J. 122 

113 I. C. 232 : 26 A. L. J. 519 
L. R. 9 All. 75 Cr. : 9 A. I. Cr. R. 467 
I. R. 1929 All. 193 : A. I. R. 1928 All. 357 


charge — Security. 

IVhere a substantive charge is made against 
a person, and that charge breaks down, it is 
improper for the Court to make use of S. 110 
and bind him over in the security. Baja 
I Bam V. Emperor. 22 Cr. L. J. 273 : 

I 60 I. C. 673 ; 23 O. C. 371. 

1 S. 110 — Scope — Imprisonment for failure 

to furnish security — Accused, xchclhcr can be bound 
doicn on suspicion soon after release. 

An order under S. 110 cannot be made 
against an accused person who has been im- 
prisoned for failure to furnish security under 
th.at section, until he has had time after his 
rcle.ase cither to retrieve his character or to 
show tliat lie has no intention of doing so. 
Ngn Po Ilnti v. Emperor. 17 Cr. L. J. 85 : 

32 I. C. 677 : U. B. R. 1915 II 86 : 
A. I. R. 1916 U. Bur. II. 

— S. 110 — Scope — Object of — Irnprisonmcnt 

in default of furnishing security, nature of. 

S. 110 being essentially a preventive rather 
than a punitive provision, in ordinary cases 
where imprisonment is awarded in default of 
furnishing securities, sueli imprisonment should 
be simple, but where the accused is by habit 
a thief, robber and house-breaker and a des- 
perate and dangerous character, having been 
previously convicted under S. 110, the impri- 
sonment miglit be rigorous. Gandharp Singh 
V. Emperor. 21 Cr. L. J. 580 : 

57 I. C. 100 : 2 U. P. L. R. All. 159 ; 
IS A. L. J. 640 : 42 All. 563 : 
A. I. R. 1920 All. 205. 

-S. 110— .S'ropc — Object of .section. 


The object of S. 110 of the Cr. P. C. is preven- 
tive and not punitive and to afford protection 
to the public against the repetition of crimes 
in which the .safety of projierty is menaced 
and not the security of persons alone is jeo- 
pardised. Bajcndra Narayan Singh v. Emperor. 

14 Cr. L. J. 5 : 

18 I. C. 149 : 16 C. L. J. 467 : 

17 C. W. N. 238. 


— S. 110— 5cope — Detention of suspected in 

jail. 

S. no is not intended to afford the Police a 
means of kcejiing a suspcelcd person under 
detention until tlicy are able to work out a 
ease against him. Action of this kind on the 
p.irt of the Police tends to throw doubt upon 
their work generally and a Magistrate should 
not detain a person under S. 110 unless he has 
the neecs^ary information upon which he can 
make the order in w riling required by .S. 1 12. 
Emperor v. Paimal Sai. 13 Cr. L. J. 827 : 

171. C. 571 :I0A. L.J. 351. 

S. 110 — Scope — Ex-eonvict — .Jurisdic- 
tion for an order to furnish .security. 

Security e.annot be demanded of an ex-eonviet, 
vherc Ibcre is nothing to show that .since he got 
out of jail he has been a bad eharncter or has 


S. 110 — Scope — Order for security against 

jicrson already under security. 

Proceedings under the .section cannot be 
taken against a person who is already placed 
under security by another -Magistrate. Beni 
Singh V. Emperor. 30 Cr. L. J. 756 ; 

117 1. C. 346 : 1. R. 1929 All. 698 : 

A. I. R. 1929 All. 608. 

^S. 110 — Scope — Penal Code (Act XLV 

of ISGO), S. 101 — Coni'ielinn under S. 110, nature 
of— Order, xehether bar to trial under S. 101, 
Penal Code. 

A conviction under .S. 110 has nothing to do 
i with the punishment for an offenee. .An 
I order under that section i'- merely jireventive 
1 and only binds a j)cr‘-on down to be of good 
: behaviour and is not puni-Imient for any 
offenee eominitted by him. Consequently, there 



775 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


776 


Cr. P. CODE (1898), S. 110 

is no bar to the subsequent punishment of a 
person so bound down for an offence under 
S. 401 of the Penal Code. Kasem Ali v. 
Emperor. 21 Cr. L. J. 386 : 

55 I. C. 994 : 47 C. L. J. 192 : 
A. I. R. 1920 Cal. 87. 

■ S. 110 — Scope — Primary object of — 

Imprisonment in default. 

The primary object of Chapter VIII of the 
Code is that persons of ill-repute should be 
put on security, not that they should be im- 
prisoned as a punishment of safeguard. There- 
fore, imprisonment in default, should be the 
exception, not the ordinary consequence of an 
offence under that chapter. Nga Po Aung v. 
Emperor. 5 Cr. L. J. 377 : 

13 Bur. L. R. 91. 

S. 110 — Scope — Proceedings, nature of. 

The proceedings under S. 110 are judicial 
and not executive. Nur Din alias Kada v. 
Emperor. 1 Cr. L. J. 99 : 

5 P. L. R. 76 ; 27 P. R. Cr. 1903. 

S. 110 — Scope — Proceedings under, when 

to be taken. 

Proceedings under S. 110 arc not intended 
to enable the Police to get a person sent to 
Jail where sufTicient evidence is not forth- 
coming to prosecute him for any specific 
offence. Such proceedings should be taken 
with great care and caution. Harnam Das v. 
Emperor 22 Cr. L. J. 269 : 

60 1. C. 669. 

S. 110 — Scope — Prosecution for substan- 
tive offence not likely to succeed — Proceedings for 
security, propriety of. 

The prosecuting agency should not adopt 
the course of taking action under Chap. 
VII, Cr. P. C., where it is feared that the 
bolder action of prosecuting for a substantive 
offence is likely to fail. Manni Lai v. Em- 
peror. 30 Cr. L. J. 694 : 

116 I. C. SOI : I. R. 1929 All. 628 : 
1929 A. E. J. 93 : 51 All. 459 : 
A. I. R. 1928 All. 682. 

S. 110 — Scope. 

S. 110 is not intended to be used to 
punish accused persons for offences that have 
been committed. Jafar Hussain v. Emperor. 

35 Cr. L. J. 1135 : 
147 I. C. 551 : 1933 A. L. J. 883 : 
L. R. 14 All. 413 Cr. : 6 R. A. 534 ; 

A. I. R. 1933 All. 859. 

S, 110— Scope — Stolen property, what is. 

Where only the words “stolen projjerty” are 
used, they do not mean property transferred 
by the commission of dacoity. Manni Lai v. 
Emperor. 30 Cr. L. J. 694 ; 

116 I. C. 801 : 1. R. 1929 All. 628 : 
1929 A. L. J. 93 : 51 All. 459 : 
A. I. R. 1928 All. 682. 

S. 110 — Scope.’' 

The provisions of the section were never 
intended to be applied to coerce landlords, 
however recalcitrant they might be, to adopt 
methods of management of their estate, the 
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efiicacy of which, very indiscreetly perhaps, 
they might not appreciate, though pressed 
upon them with the best of intentions. 
Rajindra Narayan Singh v. Emperor. 

14 Cr . L. J. 5 ; 
18 I. C. 149 ; 16 C. L. J. 467 : 

17 C. W. N. 238. 

Ss. 110, 192 — Transfer from one Court to 

another. 

Inasmuch as a proceeding under S. 110 is a 
case, the transfer of such a proceeding from 
the Court of one Magistrate to that of another 
is authorised by S, 192 of the Code. Hira- 
nand Ojha v. Emperor. 24 Cr. L. J. 31 : 

71 I. C. 79 : 1 Pat. 621 ; 4 P. L. T. 44 : 

A. I. R. 1922 Pat. 586. 

S. 110 — Surety — Acceptance. 

Where the surety is competent from the 
pecuniary point of view and no other cause 
of unfitness is shown, he ought to be accept- 
ed. Jaffar Ali Y. Emperor. 11 Cr. L, J. 392 : 

6 I. C. 668 ; 14 C. W. N. 666. 

S. 110 — Surety — Bond, contents of. 

When a bond is not executed till after the 
date on which the period for which security is 
required commences, it should state plainly the 
date on which the period expire.s. Emperor v. 
Nga Po Sin. 13 Cr. L. J. 62 : 

13 I. C. 398 : 4 Bur. L. T. 270. 

S. 110— Surety— Breach of bond, what 

is. 

It is not necessary in order to constitute 
breach of a bond that the offence committed 
or attempted or abetted by the person bound 
over sliould be cjusdem generis with the offence 
for which he was bound over. Sheo Mangal 
Prasad v. Emperor. 30 Cr. L. J, 203 : 

113 I. C. 740 : 26 A. L. J. 443 : 
L. R. 9 All. 68 Cr. : 9 A. I. Cr. R. 443 : 
50 All. 666 : 1. R. 1929 All. 124 : 

A. I. R. 1928 All. 232. 

-S. 110 — Surely — Condition as to resi- 
dence of surety. 

A Magistrate, while acting under S. 110, 
ordered that security must be furnished of a 
respectable gentleman residing in the same 
or a neighbouring village in which the accused 
w'as living ; Held, that it was quite unneces- 
sary to demand that the surety should be a 
resident of any particular place. Zikri v. 
Emperor. 12 Cr. L. J. 472 : 

11 1. C. 1008 : 8 A. L. J. 785. 

S. 110 — Surety — Conviction of person 

under security — Forfeiture of bond — Proper pro- 
cedure. 

One F W'as put on Rs. 1,000 security for a year 
under S. 110. Before the year w'as over, he was 
convicted of an offence imder S. 323, I. P. C., 
and sentenced to imprisonment for tw'O weeks 
and a fine of Rs. 20. Upon this, the District 
Magistrate confiscated Rs. 205 of the security 
money from F and his sureties jointly : Held, 
that there was no real ground for dealing 
heavily with the surety and a forfeiture of 
Rs. 50 as against the principal F was enough in 
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the cireumslanops of the va'-c. FnHa v. Em- 
peror. 16 Cr. L. I- 287 : 

28 I. C. 335 : 6 P. R. 1915 Cr. : 

A. I. R. 1915 Lah. 446. 

S. 110 — Surety — Effect of forfeiture 

of bond. 

A bond after it is forefeited or the penalty 
under it has been exacted, ceases to remain in 
force. Emperor v. Jgnntio licis. 

14 Cr. L. J. 430 : 

20 I. C. 414 : U. B. R. 1939 1. 159. 

S. 110 — Surety — Enquirij about fitursx. 

A i\In"islratc should inqtiirc himself into the 
question of eligibility of a person as .surety and 
not dclc}»atc .such inquiry to any one else : A 
dclegalioti of the power to inquire into ques- 
tions of the eligibility of surely to the Sub- 
In.spcclor who was the same v.'ho had challancd 
the case, is peculiarly objectionable. Maliala 
V. Emperor. 16 Cr. L. J. 337 : 

28 I. C. 721 ; 6 P. R. 1914 Cr : 

142 P. L. R. 1914 : A. I. R- 1914 Lah. 492. 
S. IIQ— Surety — Fitncs.t. 

It is not to be .supi)oscd that only holders of 
landed pro))crty can be suitable sureties. 
Non Heim v. Emperor. 16 Cr. L. J. 553 : 

29 I. C. 825 ; 8 Bur. L. T. 53 : 

A. I. R. 1915 U. B. 13. 

S. 110— Surety — Fitness. 

Mere relationship is no reason for refusing a 
.surety, on the contrary, rclationsliip is a re- 
commendation. Mtthala v. Emperor. 

16 Cr. L. J. 337 : 

281. C. 721 : 6P. R. 1914 Cr. : 

142 P. L. R. 1914 : A. I. R. 1914 Lah. 492. 
S. 110 — Surely — Fitness — Enquiry. 

IJcld, that it was not competent to a Magistrate 
who had passed an order under S. 118 to dele- 
gate to another ofltccr the enquiry into the 
sunicicncy of the security tendered: Held, also, 
that a Magistrate has no power to order that 
.security be given by any particular person or 
class of persons. An order prohibiting the ac- 
ceptance of security from Lambardars, Inam- 
Idiars and chaukidars is illegal. Emperor v. Kaim | 
Khan. 5 Cr. L. J. 148 : 

18 P. R. Cr. 1906 : 8 P. L. R. 43 : 

2 P. W. R. 9. 

S. 110 — Surely — Fitness — Enquiry. 

It is not competent to a SIngistratc who has 
passed an order under S. 118 to delegate to 
iinothcr oniccr the duty of enquiring into the j 
sullieicney of the security tendered, but such | 
incpiiry must be made by the Court by which { 
the original order was passed. Emperor v. | 
liakcant. 1 Cr. L. J. 912 : , 

24 A. W. N, 231 : I. L. R. 27 All. 293 ; ; 

1 A. L. J. 601. I 

S. 1 10 — .Surety — Fitness — Enquiry. 

Tlie mere faet that tl>c sureties offered in a j 
c.ase under S. 1 in live at a distance from the | 
neeused is not by itself sullieicnt to disqualify i 
them. The Magistrate should malce a judicial , 
intpury as to their fitness, ar.d if in his opinion 
the sureties offered are not men who ought to 
benreepted, he should afford to the accused ■ 
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ic;jsonable oiiporlunlty to furnish other and 
suitable sureties. Maiina v. Emperor. 

18 Cr. L. J. 1039 : 
421. C. 783 : 5 A.L.J.848: 

A. I. R. 1917 All. 215. 

S. 110 — Surety — Fitness — Joint sureties 

— Liability, nature of — Seeurity for more than one 
year — lieferenec. 

The petitioner w.as ordered to give security 
for good behaviour for a term of three years, 
and in default, to suffer imprisonment for one 
• year. Tlic Magistrate ordered a security bond 
j to be given for Rs. 1,000 and four sureties to 
bind themselves. Four sureties were offered. 
Tlic Magistrate on the report of Police rejected 
one of them on the ground that he was a boy 
and another ns a bad character and the re- 
maining two as they were relatives. Financial- 
ly it was admitted that each of these persons 
was fit to be surety for Rs. 1 ,000. Tlic appeal 
against the order was rejected summarily : 
Held, that since the order did not state whether 
each and all of the sureties required were liable 
for Rs. 1,000 on occasion arising, or Rs. 1,000 
between them, the order was bad in law ; that 
to prevent misunderstanding, particulars like 
these should always be stated ; that under 
S. 12.') (2) of the Cr, P. C., inasmuch as the 
order for security specified a term exceeding 
I one year during which accused was to be of 
I good behaviour, the Magistrate in ordering dc- 
I tention of the accused sliould have referred the 
I ease to the Sessions Court and that the fact that 
j the Magistrate ordered imprisonment for one 
I j’car only did not affect the question of juris- 
I diction. Mahala v. Emperor. 16 Cr. L. J. 337 : 

28 I. C. 721 : 6 P. R. 1914 Cr. : 

I 142 P. L. R. 1914 ; A. I. R. 1914 Lah. 492. 

I S. 110 — Surely — Fitness — Eefusal. 

Where in n proceeding under S. 110, the 
accused is required to furnish sureties, the 
mere fact that the surety offered resides at 
some distance .away from the accused and is 
a young man, is no reason for refusing to 
accept him, if otherwise he is a fit and proper 
person to be surety. Emperor v. Panehu. 

23 Cr. L. J. 425 : 

67 I. C. 585 : 24 O. C. 292. 

S. 110— Surety — Fitness. 

The first matter to be enquired into is the 
ability of the surety to jiay the sum for which 
he becomes bound in c;isc of default of the 
person who is bound down. Jaffar Ali v. 
Emperor. 11 Cr. L. J. 392 : 

6 I. C. 668 : 14 C. W. N. 666. ^ 

S. 110 — Surely— Fitness. 

The sureties required in a ease under S. 110 
arc persons who arc in a position to in- 
llucnce the accused and likely to be able to 
restrain him. Nga Heim v. Emperor. 

16 Cr. L. J. 553 : 

29 I. C. 825 : 8 Bur. L. T. 53 : 

A. I. R. 1915 U. Bur. 13. 

S. 110 — Surely — Fitness. 

There may also be other objections to a 
m.an becoming surely although he is ijccuniarily 
fit for the position, and such an objection 
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must be dealt with in each ease as it arises. 
Jaffar AH v. Emperor. 11 Cr. L. J. 392 : 

6 I. C. 668 : 14 C. W. N. 666. 

- — S. 110 — Surety — Fitness. 

Wliere an order to furnish security under 
S. 110 simply requires the sureties to be 
“ approved sureties”, the mere fact that the 
sureties do not reside in the same Police 
district and have evidenced their friendship 
by helping the accused in his defence, will 
not suffice in law to justify a refusal to accept 
the sureties. Gobardbnn v. Emperor. 

19 Cr. L, J. 441 A : 
44 I. C. 969 : 16 A. L. J. 263 : 
A. I. R. 1918 All. 108. 

S. 110— Surety — Forfeiture. 

A bond to be of good behaviour can be 
forfeited on a conviction under S. 323 or 325 
of the Penal Code. Emperor v. Abdul Aziz. 

25 Cr. L. J. 1131 : 
81 I. C. 955 ; 4 Lah. 462 : 
A. I. R. 1924 Lah. 262. 

S. 110 — Forfeiture — Grounds. 

The fight of a person accused of dacoity to 
Independent Afridi Territory raises a strong 
presumption of the intention of the absconder 
to join a band of dacoits. In such a case, 
a bond for good beliaviour given under 
S. 118, on proceedings taken under S. 110 of 
the Code, is liable to forfeiture, provided 
evidence is produced to show either tint the 
person bound committed an offence in British 
India prior to his absconding, and during the 
currency of the bond, or that during the 
same period, he committed an offence during 
his outlawry punishable with imprisonment. 
Emperor v. Mansur. 27 Cr. L. J. 588 : 

73 I. C. 332. 

S. 110— Surely — Forfeiture of bond when 

ordered. 

Forfeiture of security, furnished by a person 
under S. 110, cannot be lawfully ordered 
unless and until there is on the record legal 
evidence of the commission of an offence 
punishable with imprisonment in respect of 
His Majesty or a subject of His Majesty. 
Emperor v. Dewa Singh. 11 Cr. L. J. 635 : 

8 I. C. 383 : 28 P. R. 1910 Cr. 

S. 110 — Forfeiture — Offence committed 

in Native State. 

The commission of an offence in a Native 
State against a British subject is a violation 
of the security bond furnished under S. 110. 
Emperor v. Dewa Singh. 

11 Cr. L. J. 635 : 
8 I. C. 383 ; 28 P. R. 1910 Cr. 

S. 110 — Surely — Forfeiture of security — 

Security for theft and receiving stolen property — 
Subsequent convielion for serious violence — Lia- 
bility of surety. 

A was required to give security for being 
suspected as a thief and notorious receiver of 
stolen property. B, a resident of another 
village, was accepted as A’s surety. 'A was 
subsequently convicted on a serious charge of 
violence under S. 326, Penal Code : Held, that 
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B should not be held liable for A’s sudden act 
of violence and no part of R’s security should be 
confiscated. ZJdham Singh v. Emperor. 

14 Cr. L. J. 575 : 
21 1. C. 175 : P. R. 1913 Cr. : 
59 P. W. R. 1913 Cr. : 334 P. L. R. 1913. 

S. 110— Surety-Forfeiture of security 

bond in a separate proceeding, when not allowed. 

If a Criminal Court knowing that the person 
charged before it is under security to be of good 
behaviour, in sentencing that person in the case 
before it, makes no reference to any confisca- 
tion of that security and takes no steps towards 
confiscation, it is not competent for that Court 
or any other Court in a subsequent and separate 
proceeding to take such steps. Bega Singh v. 
Emperor. 16 Cr. L. J. 194 : 

27 I. C. 754 : 6 P. W. R. 1915 Cr. : 
95 P. L. R. 1915 ; A. I. R. 1915 Lah. 387. 

S. 110 — Surely — Forfeiture — Realisation. 

Where security is given for good beliaviour, 
neither the principal nor the surety can be made 
liable for an offence which occurred before the 
security was given. Mansur v. Emperor. 

27 Cr. L. J. 588 : 
73 I. C. 332. 

S. 110 — Forfeiture — Security for good 

behaviour — Subsequent conviction under S, 325, 
Penal Code — Forfeiture of bond of sureties. 

Wliere a man was placed on security under 
S. 110, not merely as being a receiver of stolen 
goods but also as being a dangerous man and the 
son of a notorious dacoit, and was sebsequently 
convicted of a bad offence under S. 325, I. P. C. : 
Held, that there was nothing in law to prevent 
the forfeiture of the bond of sureties under the 
circumstances. Emperor v. Slier Singh. 

16 Cr. L. J. 549 : 
29 I. C. 821 : 10 P. R. 1915 Cr : 
21 P. L. R. 1916 : A. I. R. 1914 Lah. 563. 

S. 1 10 — Surely — Liability — Conviction — 

Procedure. 

It is not necessary that there should first of 
all be a conviction of the person bound over 
before the surety can be proceeded against. If 
in the proceedings taken against a surety it is 
proved that the person bound over had commit- 
ted an offence, that would be sufficient to lead 
to a forfeiture of the bond. Sheo Mangal Prasad 
V. Emperor. 30 Cr. L. J. 203 ; 

113 I. C. 740 : 26 A. L. J. 443: 

L. R. 9 All. 68 Cr. : 
9 A. I. Cr. R. 443 : SO All. 666 ; 
I. R. 1929 All. 124 : A. I. R. 1928 All. 232. 

S. 110 — Surely — Making each surety 

liable for whole penalty. 

It is a serious mistake in the bond to make 
each of the sureties liable for the full penalty 
of the bond. Emperor v. Nga Po Sin. 

13 Cr. L. J. 62 : 
13 I. C. 398 : 4 Bur. L. J. 270. 

S. 110 — Object. 

The object of Chap. VIII is sufficiently attain- 
ed by requiring him to find sureties. Jatoi v. 
Emperor. 27 Cr. L. J. 935 : 

96 I. C. 391 : 20 S. L. R. 122 : 
A. I. R. 1926 Sind 283. 
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S. 110 — Stircln— Personal bond by 

accused, ncccssily of. 

There is no provision of law by which a person 
required to find security to be of j'ood beliaviour 
can be called upon to provide sureties for bis 
pood beliaviour without at the same time 
cntcrinp into his own bond for that purpose. 
Emperor v. Udmi, 1 Cr. L. J. 897 : 

24 A. W. N. 230 ; 1 A. L. J. 593 : 

1. L. R. 27 All. 262. 

S. 110 — Surely — Refusal — Eiujuiry. 

Sureties offered by accused should not be 
refused, except after judieial inquiry by the 
Mapistratc who has made the order under 
S. 118, and such inquiry should be made under 
the provisions of S. 122. Hiran v. Emperor. 

16 Cr. L. J. 327 : 
28 I. C. 563 : 19 C. W. N. 220 : 
A. I. R. 1915 Cal. 744. 
S. 110 — Surety — Refusal, ground for. 

Tlie mere fact that the surety offered is a 
relation of that person, and is on intimate terms 
with him and is named by him ns a witness, is 
not a valid reason in law for refusing to accept 
the suretv. Muhammad Wasi v. Emperor. 

22 Cr. L. J. 22 : 
59 I. C. 134. 

S. 110— Surety— Rejection. 

Sureties should not be rejected merely on the 
ground that they live several miles away from 
the place of residence of the accused. Rahmat- 
ullah V. Emperor. 22 Cr. L. J. 395 : 

61 1. C. 523. j 

S. 110— Surely — Rejection — Enquiry. 

In a case under S. 110, the Magistrate cannot 
reject the sureties merely on the Police 
report unless he inquires himself or orders an 
inquirj' by another Magistrate. Ramdliani 
Mahto V. Emperor. 36 Cr. L. J. 1473 : 

158 I. C. 948 : 16 P. L. T. 478 ; 

2 B. R. 32 (1) : 8 R. P. 224 : 
A. I. R. 1935 Pat. 421. 

S. 110 — Surety — Restrictions and limita- 
tions on sureties. 

In proceedings under S. 110, Magistrates must 
not net arbitrarily, and any restrictions or I 
limitations that they impose on sureties must 
be reasonable. Nga 'Slr.ee Myo v. Emperor. 

16 Cr. L.J. 422: 
28 I. C. 998 : U. B. R. 1914 II 44 : 
A. I. R. 1911 U. Bur. 33. 

S. 1 10 — .Surety — Security — Rejection, 

ground for. 

J 

A Magistnite refused to accept sureties on the j 
pn)und that they lived at a distance of nine ' 
miles from the residence of the accused and, ! 
consequently, had no inllucncc over him and j 
could not be expected to exercise proper vigi- 
lance over his actions : Held, that the reason for ' 
refusing was insulllcicnt. Mashul: .lli v. 
Emperor. 14 Cr. L. J. 214 ; 

19 I. C.310. 

S. 110— Surety — .Sureties, rejection of — 

Magislrale, pmcer of. 

A .^lagistndc cannot reject sureties offered by , 
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the accused on a Police report without record- 
ing any evidence on a point. It is quite open 
to a Magistrate to ask the Police to report on 
the character of the sureties offered, but before 
finally rejecting them, it is his duty to have 
some materials on which he can act judicially. 
Emperor v. Lachhman. 23 Cr. L. J. 142 ; 

65 I. C. 574 ; 24 O. C. 303. 

S. 110 — Surety — IVhcn .sureties to be 

called upon to pay. 

The usual practice should be to require the 
principal and sureties together to pay the 
amount to be forfeited. Emperor v. Ignatio 
Reis. 14 Cr. L. J. 430 : 

20 I. C, 414 : 

U. B. R. 1913 I 159. 

Ss. 110 117 — Surely — Security — Rejection, 

ground for — Police report. 

The accused was called upon to give security 
for his good behaviour. R. offered himself as 
surety and thereupon the Magistrate ordered 
the Sub-Inspector of the Thana within whose 
limits R resided to report upon him. The Sub- 
Inspector made an unfavourable report and the 
Magistrate without taking any evidence and 
without giving notice to tlic accused rejected 
the surety : Held, that the Magistrate should 
not have rejected the surety merely upon the 
Police report. There is no objection to a Magis- 
trate enquiring whether the Police have any 
reason to urge why a person should not bo 
accepted as surety, but an unfavourable report 
should be treated not ns evidence but as an 
objection made by a party to the proceeding, 
and that before the surety is rejected; notice of 
the report or objection should be given to the 
person bound over and the Magistrate should 
give both him and the Police an opportunity of 
adducing evidence. Emperor v. Parmcs'iar. 

1 Cr. L. J. 459 : 

7 O. C. 113. 

Ss. 110, 514 — Surely — Burma Gambling 

Act {I of 1S90) — Security for good behaviour — 
Single penally- -Forfeiture of bond — Liability of 
sureties. 

A bond executed under the provisions of S. 17, 
Gambling Act, read with S. 110, Code of Crimi- 
nal Procedure, is a bond with a single penalty. A 
Magistrate directing the payment of money due 
thereon may remit any portion of the amount 
under S. al-t (5) of the Code. But such a 
remission is clearly an extinction of the liability 
of the parties to it for the amount remitted. 
Once the bond is forfeited, there is an end of 
it. Emperor v. Ignatio Reis. 

14 Cr, L. J. 430 : 

20 I. C. 414 : U. B. R. 1913 1 159. 

S. 110 — Suspicion — Evidence as to sus- 
picion, value of — Ex-conviel, position of — Loeus 
pcniicntiac. • 

Where a person bound over to be of good be- 
haviour under S. 110 was, shortly after his 
release, hauled uj> again under the siunv section, 
and the evidence against him consisted of the 
suggestion that he liad been suspected of hav- 
ing been concerned in two or three thefts: Held, 
that in the absence of any tangible evidence to 
show that he h.ad, since his relc.-isc, been leading 
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a life of crime, and in view of the short period 
which he had had to refornVhimself he could not 
be bound over again. Akhara v. Emperor. 

18 Cr. L. 1. 710 : 
40 I. C. 710 : 4 O. L. J. 319 : 
A. I. R. 1917 Oudh 350. 

S. 110 — Suspicion. 

Evidence cannot be led in cases under S. 110, 
that an accused person has been suspected of 
committing such and such offences. Emperor v. 
Kurwa. 30 Cr. L. J. 122 : 

1131. C.282 :26 A. L.J. 519 : 
L. R. 9 All. 75 Cr. : 9 A. I. Cr. R. 467 : 

I. R. 1929 All. 193 : 
A. I. R. 1928 All. 357. 

S. 110 — Suspicion — Evidence of suspicion, 

admissibility of. 

Evidence that a person was suspected of hav- 
ing committed murders is not the kind of evi- 
dence admissible for the purpose of binding him 
over to be of good behaviour. Din Dayal v. 
Emperor. 28 Cr. L. J. 8 : 

99 I. C. 40 : A. I. R. 1927 All. 146. 

^S. 110 — Suspicion — General repute. 

In a proceeding under S. 110, evidence that 
the accused liavc been suspected of theft in a 
large number of cases, is not evidence on the 
basis of which tlic3' can be bound over, yet 
when evidence of general repute has been given, 
the fact that the accused have been suspected 
in a large number of cases may be admissible 
as corroboration. Gudri Khalik v. Emperor. 

25 Cr. L. J. 486 : 
77 I. C, 886 ; A. I. R. 1923 All. 595. 

S. 110 — Suspicion — Ground for security. 

When thefts are committed and the perpetra- 
tors arc not known, the persons on whom sus- 
picion naturallj' falls are those persons who 
have the reinitation of being habitual thieves. 
Conversely the fact that the accused have never 
been suspected in any case might tend to weak- 
en the evidence of general repute. Gudri Khalik 
V. E mperor. 25 Cr. L. J. 486 : 

77 I. C. 885 : A. I. R. 1923 All. 595. 

S. 110— Suspicion. 

Merc suspicion is no evidence in a case under 
S. 110. Raj Narayan Pandey v. Emperor. 

28 Cr. L. J. 502 : 
101 I. C. 885 : E. R. 8 All. 53 Cr. : 
25 A. L. J. 393 : 7 A. I. Cr. R. 353 ; 

A. I. R. 1927 All. 394. 

S. 110 — SusjJicion — Mere suspicion on 

particular isolated occasions, whether sufficient. 
Evidence as to mere suspicion on particular 
isolated occasions is not sufficient evidence at 
all;for the purposes of a case under S. 110. What 
is necessarj- is evidence to prove under S. 110 
(a) is that the man is by habit a thief. Evidence 
of his general reputation about the matter and 
evidence that he was suspected in a particular 
case by a particular person or by the Police of 
having committed a theft can be led, but there 
must be a large number of such cases before it 
can be held provided on this evidence alone 
that he is by habit a thief. Lilu v. Emperor. 

32 Cr. L. J. 62 (b) : 
127 I. C. 861 : 1. R. 1930 Lah. 893 : 

A. 1. R. 1930 Lah. 345. 
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S. 110 — Suspicion — Police evidence. 

Tlie mere suspicion of the Sub-Inspector is no 
legal evidence. No weight should be attached 
to the view of the Sub-Inspector that the ac- 
cused are murderers and bad characters when 
that view is not based on solid facts. Tor Gul 
v: Emperor. 159 I. C. 97 : 8 R. Pesh. 77 ; 

A. I. R. 1935 Pesh. 158. 

S. 110 — Suspicion. 

Suspicion in the mind of a witness is not ad- 
missible evidence in such proceedings although 
evidence of general repute is admissible. 
Emperor v. Bolu Ram. 29 Cr. L. J. 92 : 

106 I. C. 684 : L. R. 8 All. 163 Cr. : 
26 A. L, J. 99 : 8 A. I. Cr. R. 557 : 

I. L. T. 40 All. 71 : 
A. I. R. 1928 All. 1. 

S. 110 — Suspicion, whether justification 

for order to give security. 

The mere fact that a person is suspected of 
particular crimes is no justification for demand- 
ing security from him. Evidence that a person 
had been suspected and named in a large 
number of cases extending over a considerable 
interval may, liowever, be very useful corrobo- 
ration of general evidence of bad reputation. 
Raja Ram v. Emperor. 22 Cr. L. J. 273 ; 

60 I. C. 673 : 23 O. C. 371. 

S. 110 — Suspicion. 

The evidence of suspicion under S. 457, is 
evidence of a very weak nature even in a 
S. 110 case. Emperor v. Mulhe. 

38 Cr. L. J. 889 : 
170 I. C. 482 : 1937 O. L. R. 432 (2) : 
10 R. O. 14 : 1937 O. W. N. 816. 

S. 110 — Suspicion. 

The mere fact that some suspicious books and 
pictures and four leaden bullets were found in a 
person’s house and a box with some air pistol 
slugs, is not sufficient to show that he enter- 
tained revolutionary ideas and was preparing 
himself for revolutionary crimes. Sundar Lai 
V. Emperor. 35 Cr. L. J. 218 : 

146 I. C. 900 : A. I. R. 1933 777 : 
L. R. 15 All. 13 Cr. : 6 R. A. 375 : 

A. I. R. 1933 All. 676. 

S. 110 — Suspicion of certain offences. 

The mere fact that tiiere may be some reason 
to suppose that the accused- have committed 
some substantive offence under the Penal Code 
is no obstacle for the institution of proceedings 
under S. 110. Sunder Lai v. Emperor. 

35 Cr. L. J. 218 : 
146 I. C. 900 : 1933 A. L. J. 777 : 
L. R. 15 All. 13 Cr. : 6 R. A. 375 : 

A. I. R. 1933 All. 676. 

S. Ill — Warrant of arrest issued under 

S. 114— Bail. 

A Magistrate cannot refuse bail to a person 
arrested under S. 114, Cr. P. C., against whom 
proceedings have been taken under S. 107 of the 
Code. Faiz Mohammad v. Emperor. 

17 Cr. L. J. 77 : 
32 I. C. 669 : 9 S. L. R. 158 : 
A. I. R. 1916 Sind 93. 
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S. 112. 

See (i) Burma Gambling Act, S. 17. 

See lii) The Cr. P. Code, 1898, S. 107. 

S. 112 — Baud xchclhcr single — Amount, 

tchclher can be recovered both from principal and 
surety. 

A bond contemplated by S. 112 and 11.7 is one 
bond for one amount and is discharged on for- 
fcittirc by the payment of the amount due by 
either the principal or the surety. The amount 
V of the bond cannot be recovered both from the 
principal and from the surety. Emperor v. 
Abdul Aziz. 25 Cr. L. J. 1131 : 

81 1. C. 955 : 4 Lah. 462 : 

A. I. R. 1924 Lah. 262. 

S. 112 — Construction — Security proceed- 
ings — A'ob'cc under S. 112 — Contents — ‘Substance 
of the information' , meaning of. 

Per Chose, Suhraicardy and Graham, JJ . — 

The words ‘substanec of the information’ in 
S. 112, mean such or so much of the informa- 
tion as would enable the party to know under 
what clause of S. 110 he is charged or to what 
particular class of offenders he is said to belong; 
it is not necessary' that the notice under the sec- 
tion should contain such details of information 
as to enable the accused to know in what eases 
he has been suspected and the names of the 
witnesses. Bind Nath Ghosh v. Emperor. 

31 Cr. L. J. 614 : 

124 I. C. 71 : 33 C. W. N. 852 : 

57 Cal. 503 : A. I. R. 1929 Cal. 739. 

S. 112 — Evidence — Notice under S.107, 

if must relate to breach of peace or wrongful act 
in contemplation at lime when information is 
given to Magistrate. 

Action taken under S. 112, constitutes a 
judicial act and therefore the Magistrate should 
not act arbitrarily. There must be informa- 
tion of a nature which con^^nces him that there 
is a likelihood of a breach of the peace. What 
is reasonably suincicnt to satisfy a Magistrate 
must depend on the particular situation. The 
Code docs not require the information to show 
the particular act which is in contemplation 
at the time. The Magistrate must be satisfied 
that there is a likelihood of a breach of the 
peace. IVhat will satisfy him must depend on 
the p.articular facts of tlic ease. In re : 
Muthusicami Chettiar. 41 Cr. L. J. 238: 

, 185 I. C. 824 : 50 L. W. 802 ; 

' 1939 M. W. N. 1209 : 1940 1 M. L. J. 11 ; 

I. L. R. 1940 Mad. 335 : 12 R. M. 584 : 

A. I. R. 1940 Mad. 23. 

S. 112 — Evidence. 

Where a Magistrate of the First Class is in- 
formed that a jicrson is likely to disturb the 
public tranquillity witbout any information 
being given as to his intent to do wrongful acts 
and tlie Magistr.itc considers the information 
to have come from a reliable source, he has 
jurisdiction to make an order under S. 112. 
In such a c.ase. it is not ncccssarj* to specify in 
the order any definite nets which the person in- 
tends to commit. .Taguji Bat v. Emperor. 

19 Cr. L. J. 876 : 

47 I. C. 72 ; 16 A. L. J. 567 : 

A. I. R. 1918 All. 93. 
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S. 112— Good behaviour — Qualifications 

of sureties. 

Sureties for good behaviour ought not to be re- 
jected merely on the ground that thc 3 ’ arc 
caste-fellows or relatives of the accused. The 
condition that a surctj- for good behaviour 
must be capable of controlling the accused is 
undesirable, but the condition that he should 
be of tbc landholding class, is unobjectionable. 
Jira Natha v. Emperor. 15 Cr. L. J. 268 : 

23 I. C. 476 : 16 Bom. L. R. 38 : 

A. I. R. 1914 Bom. 5. 

S. 112. 

In ease under S. 112, evidence cannot be led 
under S. 110 that an accused person has been 
suspected of committing such and such offences. 
Bam Bup Bhar v. Emperor. 30 Cr. L. J. 1086 : 

109 I. C. 571 : 1932 A. L. I. 981 : 
I. R. 1929 All. 1067 : A. I. R. 1929 All. 813. 

S. 112 — Information by Police — Bight 

of accused to obtain copy. 

Accused is not entitled to obtain copj' of 
written information given b>’ Police on which 
order is based. Anantapadmanabhiah v. Em- 
peror. 32 Cr. L. J. 217 : 

129 I. C. 70 : 59 M. L. J. 914 ; 
1930 M. W. N. 1100 : 54 Mad. 422 ; 
I. R. 1931 Mad. 214 ; A. I. R. 1930 Mad. 975. 

S. 112 — Nature of — Failure to record 

order, effect of. 

S. 112 is merely directorj', and a failure to 
record an order under tbe section, should be 
treated ns a mere irrcgularitj’. Phagi v. Em- 
peror. 7 Cr. L. J. 94 : 

10 O. C. 365. 

S. 112 — Notice — Discretion — Informa- 
tion. 

Discretion to issue notice under S. 112 is 
absolute — Information may bo conveyed by 
private individual or Police Officer. Laxtni 
Narain v. Emperor. 34 Cr. L. J. 42 : 

140 I. C. 536 : L. R. 13 All. 125 Cr. : 
1932 A. L. J. 880 : 54 All. 1036 : 
I. R. 1932 All. 668 : A. I. R. 1932 AIL 670. 

S. 112 — Notice — Police report. 

Notice under S. 112 — Magistrate can call re- 
port from Police before issuing notiec. Laxmi 
Narain v. Emperor. 34 Cr. L. J. 42 ; 

140 I. C. 536 : L. R. 13 All. 125 Cr. ; 
1932 A. L. J. 880 : 54 AH. 1036 : 
I. R. 1932 All. 668 ; A. I. R. 1932 All. 670. 

S. 112 — Object of — Order requiring 

sureties, requirements of — .‘Irbitrary standard — 
Bcluciancc to stand surety — Person, ichcn satis- 
factory surety — Surety, rejection of. 

The object of Chapter VIII of the Cr. P. C. is 
not to consign bad cliaractcrs to jail, but to 
prevent them from committing offences. An 
order under S. 112 must be sucli that if a sus- 
pect have a bona fide intention to be of good 
bebaviour, it will not be impossible for liitn to 
find sureties. It is unfair to a suspect to call 
on him to produce sureties of a certain cl.ass 
and then to reject the persons offered because 
thc 3 ’ do not conform to an arbitrars' standard 
not set up in the order. If the sureties offered 
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come fairly ■vvithin tlic terms of the order, they 
can only be rejected because they arc personal- 
ly unlit. Mere reluctance to be surety consti- 
tutes no valid objection unless the Magistrate 
is satisfied that the surety is, under what 
amoimts to undue inlluence, undertaking a 
risk which, as a reasonable and prudent man, he 
would not take if a free agent. A man is a 
satisfactory surety if lie is in a position to 
ascertain how the accused is behaving and if 
he is also of such character and standing that 
he would not hesitate to apply for cancella- 
tion of his bond if he saw risk of forfeiture. 
A surety should not be rejected mcrcl}’- because 
a Police Inspector informs the Magistrate that 
he is of bad character, when such rejection 
involves the committal of the accused to 
irrison. Muhammad Ibrahhn v. Emperor. 

16 Cr. L. J. 100 : 
27 I. C. 148 : 8 S. L. R. 173 : 
A. I. R. 1914 Sind 13. 

S. 112 — Order under S. 112 not aecom- 

panying zoarranl, effect of —Picjiidicc. 

Where a copy of the order made under S. 112 
does not accompany the warrant as required 
by S. 11.4, but the order is read over to the 
person affected therebj*, and there is nothing 
to show that there was any prejudice, the 
omission to attach a copy of the order to the 
warrant is a mere irregularity not fatal to 
the trial. liamcslnvar Dttsodh v. Emperor. 

21 Cr. L. J. 321 ; 
55 I. C. 593 : 1 P. L. T. 632 : 
A. I. R. 1920 Pat. 25. 

S. 112— Person competent to conduel 

case. 

Crown has right to conduct case against per- 
son called upon to show cause — Prosecution 
may be conducted by any person mentioned 
in S. 495. Laxmi Narnin v. Emperor. 

34 Cr. L. J. 42 : 
140 I. C. 536 : L. R. 13 All. 125 Cr. : 
1932 A. L. J. 880 ; 54 All. 1036 : 
I. R. 1932 All. 668 : A. I. R. 1932 All. 670. 

S. 112 — Requisition of an order under 

S. 112. 

An order under S. 112, jnust give in subs- 
tance, an abstract of the facts upon which the 
Magistrate charges the persons proceeded 
against -with being likely to commit a breach 
of the peace as to give them notice of Avhat 
they have to meet and be prepared to meet 
it. Kalia Goundail w. Emperor. 

32 Cr. L. J. 27 (b) : 
127 I. C. 652 : 1930 M. W. N. 698 ; 
32 L. W. 320 : I. R. 1930 Mad. 1036 : 

A. I. R. 1930 Mad. 859. 

S. 112 — Revision. 

TJic Higli Court has undoubtedly power to 
quash proceedings Avhere the notice issued docs 
not comply with the requirements of S. 112, 
but before doing so, it must be satisfied that 
there has been a failure to comply. Jn re : 
Muthuswami Cheltiar. 41 Cr. L. J. 238 : 

185 I. C. 824 : SO L. W. 802 : 
1939 M. W. N. 1209 : 1940 1 M. L. J. 11 : 
I. L. R. 1940 Mad. 335 : 12 R. M. 584 : 

A. I. R. 1940 Mad. 23. 


Cr. P. CODE (1898), S. 112 
-S. 112 — Scope. 

S. 112 should be read along Avith S. 107 of 
the Code. Jaguji Rai v. Emperor. 

19 Cr. L. J. 876 : 
47 I. C. 72 : 16 A. L. J. 567 : 

A. I. R.1918 All, 93. 

S. 112 — Sureties — Class, meaning of. 

A District Magistrate, rejected sureties, who 
Avere not Znmindars holditig tAventj’^ acres of 
land around locality as fixed by the Sub-DiAU- 
sional Magistrate, under 8.112. It was con- 
tended that the class thus insisted on by the 
Magistrate Avas not a class Avithin the meaning 
of the section : Held, that the order aaus 
legal. Emperor v. Jan Mohomed. 

11 Cr. L. J. 417 : 
6 I. C. 887 : 3 S. L. R. 239. 

S. 112 — Surety — Restriction to local 

men. 

A Magistrate has no jurisdiction to put such a 
restriction upon the nature of the sureties as to 
direct tl)at tlicy should be local. Tliat is"a 
matter Avhich must be decided subsequently 
if objection is taken to the sureties on that 
ground by the Public authorities. Islam Khan 
V. Emperor. 15 Cr. E. J. 254 : 

23 I. C. 206 : A. I. R. 1914 Cal. 445. 

S. 112. 

The Magistrate haA’ing alloAvcd bail to the 
Petitioners on condition of their undertaking 
that no attempt Avould be made by them or 
their agents to realise rent by force and 
nothing Avould be done to induce a breach of 
the peace: J/cW, that the condition could not. 
be imposed under 8. 112, and should be struck 
out of the bail bond. Bibi Kulsum v. Umaltil 
Mehdi. 4 Cr. L. J. 456 ; 

11 C. W. N. 121. 

S. 112. 

The proA’isions of 8. 112 ought to be complied 
Avith slrictlA'. Vttam Chand Singh y. Emperor. 

26 Cr. L. J. 430 : 
85 I. C. 46 ; E. R. 5 All. 24 Cr. 

A. I. R. 1924 All. 695. 

S. 112. 

Two persons reported by Police to be members 
of same gang — Joint trial is legal. Chheda Lai 
A^ Emperor. 34 Cr. E. J. 793 : 

144 I. C. 577 : 10 O. W. N. 233 ; 

I. R. 1933 Oudh 269 : 
A. I. R. 1933 Oudh 195. 

— — Ss. 112, 107 — Order tinder S. 112, horn far 

can exceed information given under S. 107. 

Quaere. — It is doubtful how far an order under 
8, 112 can irroperly c.xcced the information 
giA'cn under 8, 107. Jasoda Lekhraj v. Emperor. 

40 Cr. E. J. 703 : 
182 I. C. 698 : 12 R. S. 31 : 
1939 Kar. 662 : A. I. R. 1939 Sind 167. 

Ss. 112, lQ8~Prcliminary order under 

S. 112, requirements of. 

S. 112 does not contemplate that the allega- 
tions of fact constituting the information should 
be embodied in the preliminary order. The 
order need only contain as much of the informa- 
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tion ns %TOnld be siiHicicnl to enable Ihc party 
to know under wliieli of the .several .scetions or 
wbieh part of any one of them he is proeecded 
npainst. Jagnnnath Prasad v. Emperor. 

41 Cr. L. J. 713 : 

189 1. C. 74: 1910 M. L. J. 31 : 

13 R. N. 39 : A. I. R. 1910 Mad. 134. 

Ss. 112, 113, 115, 117, 118— Proem//n« 

under S. J12 not draicn up — Order under S. IIH, 
validiltj of. 

The fact that no procccding.s nrc dr.awn up 
under S. 112 at the time .summonsc.s arc issued, 
and, tlicreforc, no copy thereof is served under 
S. 115 upon the accused, does not invalidate an 
order passed under S. 118 if, before passing 
it, the proceedings required by S. 112 nrc drawn 
up in tlio presence of the accused and are read 
out and explained to Iiim, and due inquiry is 
held. In re : Kavathani PidtuTaJn. 

20 Cr. L. J. 763 (b) : 

53 I. C. 491 : 10 L. W. 267 : 

1919 M. \V. N. 639 : 26 M. L. T. 385 : 

A. I. R. 1920 Mad. 1014. 

Ss. 112, 117 — Accused, admission by — 

lu'ptiry, necessity of. 

Even wlicrc a person against wliom an order 
under .S. 112, Cr. P. C., has been m.ade, on its j 
being read over to liim, admits the allegations 
in llie said order, it is incumbent on the Court 1 
to proceed to make an inquiry as provided bj' ' 
f S. 117 of tile Cr. P. C. AUahdito v. Emperor. t 

‘ 26 Cr. L. J. 1041 : i 

87 I. C. 961 : A. I. R. 1925 Sind 321. ' 

1 Ss. 112, 117, 531, 537 — Security for 

Ucepin^ the peace — Jurisdiction of Magistrate — 
Accused's residence, absence of proof as to, effect 
of — Irregularities in recording order under S. 112, 
effect of—llcvision — Limitation. 

An order under S. 107, Cr. P. C., is not invalid 
merely bcciUise there is no evidence on record to 
show that tlic accused was within the local 
jurisdiction of the Magislralc .at the lime \vhen 
the irrocecdings were started, wlicrc no objection 
to his jurisdiction is raised in the trial Court, 
and no prejudice is shown to have been caused, 
the irregularity, if any, being cured by S. 5.87, ^ 
Cr. P. C. Xor c;»n tlic validity of such an order | 
be impugned on the ground that the Magistrate, 
instead of embodying the sub.stance of the 
information on the order p.asscd as required by 
S. 112, Cr. P. C., wrote tlie order on the back 
' of a Police report which gave tlic information, 
and gave the substance of the information in 
the summons itself instead of sending a copy of 
the order to the accused witli the summons. 
Persons who come to tlie lliuli Court in revision 
ag.iinst an order under S. 107, Cr. P. C., .should 
tlo so with the utmost promptitude, and at any 
rate, within :K( days of tiic onicr complained of. 
H.jm Dr.) .Singh v. Emperor. 

27Cr. L.J. 1132: 

97 I. C. 652 : L. R. 7 All. 174 Cr. : 

25 .1. E. J. 4-1 : A. I. R. 1926 All. 767. 

Ss. 112, 117 (3) — Proi'iro bond pending 

inptiry, ennditions of, 

^Vller<• a p'‘r-.i)n is onl-red to show cause why 
hr .should not be rcfpiireil to exceute a bond 
umlrr S. 112, and penditm inquiry, is e:illed 
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tipon to execute a bnntl for keeping the peace or 
maintaining good l)chaviour under S. 117, sub- 
s. ;J, the condition of such bond as to the amount 
or ns to the provi.sion of sureties or their 
number, or, tlie pecuniary liability shall not be 
more onerous than tliosc sjiceiricd in the order 
under S. 112. An order under S. 117 (.I) can be 
passed without further evidence being adduced 
but the Magistrate sliould record in writing his 
reasons for exercising his powers tlicrcundcr. 
Pir Shah Murad Shah v. Emperor. 

27 Cr. L. J. 1030 : 

96 I. C. 982 : A. I. R. 1926 Sind 276. 

Ss. 112, 118 — Bond, nature of — Forfeiture 

— Discharge. 

Tlic hond contemplated by Ss. 112 and 118, 
Cr. P. C., is one bond for one amount and is 
discharged on forfeiture, by the payment of the 
amount due by either tlic principal or the 
.surety. In no case can an amount in excess of 
tile amount seeured by the bond be demanded or 
recovered from the person bound or his sureties 
individually or collectively. Ilarnam v. 
Emperor. 26 Cr. L. J. 322 : 

84 I. C. 546 : 5 Lab. 448 : 1 L. C. 529 ; 

A, I. R. 1925 Lah. 228. 

Ss. 112, 118 — Surety — Object of — Impo- 
sition of fresh conditions — Good faith of sure- 
ties — Court, jurisdiction of. 

The object of Chapter VIII is not the 
punishment of a suspect for p.ast unproved 
crimes but to prevent him from committing 
offences and to afford him an oppotunity of 
reforming himself. AVhen onee a M.agistrate 
lias, while passing orders under S. 112, 

; imposed eondilions as to the nature of 
i sureties, and the amount of their liability, 

I he cannot, when making the order absolute 
, under S. 118, vary his jircvious order and 
I impose fresh conditmns. Sureties are not 
unfit bcc.iusc the suspect cannot be controlled 
by them nor can it be made a condition 
precedent for acceptance of sureties that they 
should show their good faith and itinticnee 
over the .suspect. Emperor v. Maui. 

25 Cr. L. J. 1226 : 

82 1. C. 154 : A. 1. R. 1925 Sind 57- 

Ss. 112, 118 — Order absolute at 

variance with Ihc conditional order, legality 
of — Inquiry about .sureties — Police report, value of. 

A Magistrate cannot vary the e-mditional order 
‘ made under .S. 112 by enforcing further 
eondilions in the order ab-oiutc. A Magis- 
, Irate ought not to reject : iirclics merely 
. on the report of the Police without making 
any inquiry himself. llama Xand .Singh v. 

' Emperor, 8 Cr. L. J. 344 : 

' 11 O. C. 267. 

Ss. 112, 118. 122— Srenrily for good 

behaviour — “ llcspretable ” ni “ suitable ” sure- 
ties, meaning of — .Manislralc's hnoieledee of his 
sub-division — IPid ehnrar'er of the inhabitants of 
a village — Ilejcrtir.u of .sureties. 

A Magistrate may fairly demand a reu'^on- 
ahle degree of ■-o -iiil imp''rl;tn''i- and influence 
ill the siiri-tie-. and if it b" foiinil on jiropcr 
inquiry tlnil the income of any surety 
offered is such ;is to make it reasonably certain 
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' that he does not possess that degree of 
social importance and influence, such surety 
may be rejected. The standard of respect- 
ability must be left to the Magistrate to 
determine. A Magistrate is justified in using 
and applying his knowledge of his division 
when acting under S. 122, and if he knows 
that the inhabitants generally of a village 
bear a bad character, he is justified in rejec- 
ting as unfit any such inhabitants who may 
be offered as a surety provided that he records 
his reasons for doing so. Emperor v. Din 
Mohammad. 11 Cr. L. J. 198 : 

4 I. C. 1153 : 3 S. L. R. 168. 

Ss. 112, 118, 439— Security for good 

behaviour — Ordering secitrily for a larger amount 
than what was communicated to an accused. 

A Magistrate is precluded by S. 118 from 
ordering security for a larger amount than 
what has been communicated by him under 
S. 112 to the accused. Kishcn Singh v. Em- 
peror. 5 Cr. L. I’. 219 : 

2 P. W. R. Cr. 23. 

Ss. 112, 118, 439 (5) — Order requiring 

sureties of a certain status, validity of — Revision. 

S. 112 of the Cr. P. C. gives the Magistrate 
power to define the class of sureties. An order, 
requiring sureties to be land-holders in the 
neighbourhood of the accused, either holding 
100 acres of land or paying income-tax and 
able to control the accused, is not bad. High 
Court cannot entertain an application for 
revision of an order under S. 118. Junto v. 
Emperor. 16 Cr. L. J. 252 : 

28 I. C. 108 : 8 S. L. R. 229 : 
A. I. R. 1914 Sind 139. 

Ss. 112, 122 — Surety — Ability to 

influence bad character — Solvency, test of. 

A surety executing a bond undertakes to 
guarantee the good conduct of his principal, 
and his fitness to stand as surety must be 
judged chiefly by the ability to perform his 
contract of guarantee and to enforce the good 
behaviour of his principal. This is also the 
intention of S. 112, empowering the Magistrate 
to specify the “character and class” of the 
sureties required. Mere solvencj' of the surety 
is, therefore, not the only test of his fitness. 
The Magistrate has also to consider the question 
of the ability of the surety to influence the con- 
duct of the bad character. But in so doing, the 
Magistrate should not exercise his power 
arbitrarily or impose impossible restrictions. 
Imperator v. Manu. 8 Cr. L. J. 166 : 

1 S. L. R. 46. 

— Ss. 112, 123 — Object of — Security de- 
manded for more than one year — Appeal — Sessions 
Judge, duty of — Imprisonment, commencement 
of — Period spent on bail, exclusion of — Description 
of security. 

When a Magistrate directs that the accused 
should give security for more than one year, an 
appeal from his order wmuld lie to the District 
Magistrate, and, if such an appeal is filed, the 
Sessions Court would not proceed under S. 123 
of the Code until the appeal is disposed of. 
Should, however, no appeal be filed within the 
period of limitation, then the Sessions Court 
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would proceed under the section. The Sessions 
Judge, should, hear both the accused person 
and the Crown and see, whether there are 
substantial grounds for demanding security ; 
but it is not necessary for him to write a judg- 
ment as if the matter were an appeal. The 
imprisonment under Chapter VIII, Cr. P. C., 
runs from the date of the Magistrate’s order, 
and is not suspended during the time spent 
on bail. S. 123, however, gives the Sessions 
Judge power in suitable cases to enhance the 
sentence passed by the Magistrate. In such 
cases, the Sessions Judge would have jurisdiction 
to exclude from the computation of the period 
of imprisonment the period spent by the 
accused person on bail. It is, however, un- 
desirable to adopt this course without special 
reasons. The object of Chapter VIII of the 
Cr. P. C. is partially served even when an 
accused is on bail for a long time, Chapter VIII, 
Cr. P. C. is not intended to punish but to pre- 
vent erime, and it is not permissible to limit the 
security or the amount of the security to such 
descriptions that it is impossible for the accused 
to furnish them. Allahdad v. Emperor. 

26 Cr. L. J. 179 : 

83 I. C. 883 : 17 S. L. R. 160 : 

A. I. R. 1924 Sind 120. 

Ss. 112, 167 — Remand to Police custody — 

Magistrate — Jurisdiction — Action under Chap. 
VIII, when justified. 

S. 107 is not intended for cases in which action 
is taken under S. 112. A Magistrate acting under 
Chap. VIII has no power to act until after he has 
recorded an order in writing under S. 112. No 
person is to be called upon to show cause why 
an order should not be made against him until 
there is, before the Magistrate, some informa- 
tion which such Magistrate has reason to 
believe. The Code gives a Magistrate no power 
to issue summons, warrant or order of detention 
until he has first upon his table something 
recorded by him in writihg showing the ground 
upon which he is taking action. Rameshawar v. 
Emperor. 15 Cr. L. J. 288 : 

23 I. C. 496 : 12 A. L. J. 365 : 

36 All. 262 : A. I. R. 1914 All. 466. 

Ss. 112, 192 — Transfer of proceedings. 

A case under S. Ill, Cr. P. C., can be transfer- 
red by a District Magistrate as he is competent 
under S. 192, Cr. P. C., to transfer any case 
cognizable by a Criminal Court and his power 
of transfer is not restricted to Criminal cases 
only. Chintamon Singh v. Emperor. 

7 Cr. L. J. 146 : 

7 C. L. J. 177 : 12 C. W. N. 299 : 

I. L. R. 35 Cal. 243. 

-Ss. 112, 443, ^7— Notice under S. 112, 

requisites of — Admission, recording of — Proclama- 
tion — Absconding person — 30 days' time. 

Where a notice issued under S. 112, Cr. P. C., 
is not accompanied by the order mentioned, 
the proceedings are liable to be set aside. A 
statement made by the person proceeded against 
expressing willingness to give seeurity should 
be recorded as nearly as possible in the words 
used by him. A proclamation issued under 
S. 87 against an absconding person should allow 
at least 30 days’ time to the absconding person 
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for his nppcarnncc, nnil if lie fixes ii less period, ' 
the proclainnlion is had in law. Jn re : Sitbba 
Kaicken. 6 Cr. L. J. 332 : 

17 M. L. J. 438. 

Ss. 112, 439, 107, lAA—Magitsralc 

powers under S. 112 equalhj to wrong- 
doer as -well as -wronged — Interference in rroision. 

High Court is always verj’ unwilling to interfere 
in the ease of orders passed under the preventive 
sections of the Cr. P. C. Tliesc orders arc 
largely of an administrative nalnrc ; they are ! 
“concerned with the maintenance of the public 
peace and the prevention of breaches of the I 
public peace for the maintenance of which the ' 
Jlistrict Magistrate is responsible. But these 
orders, though largely of an administrative 
nature, have a legal basis, and if it is clear 
that an order under S. 112, has no legal basis, i 
and that the District Magistrate has proceeded j 
upon a wrong legal principle ajiplying equally j 
to the wrong-doers as well as to the wronged, 
his wide powers, the High Court is bound to 
interfere. Jasoda Lekhraj v. Emperor. 

40 Cr. L. J. 703 ; 

182 I. C. 698 : 12 R. S. 31 : 
1938 Kar. 662 ; A. I. R. 1939 Sind 167. j 

Ss. 112, 439 (5) — Order requiring security '• 

fur good behaviour not appealed against — Appli- ^ 
cation against order rejecting sureties — Procedure I 
contrary to la-w — Reference by Sessions Judge — 
High Court, pozver to quash proceedings, ' 

A person being ordered, tinder S. 112, | 
to furnish security to be of good behaviour, | 
offered sureties who were rejected. He applied I 
to the Sessions Judge asking him to invoke | 
the interferenee of the High Court for setting | 
aside the order rejeeting the sureties. On i 
examining the record, the Sessions Judge found | 
that the proceedings before the Magistrate had 
been altogether irregular and that the applicant 
had been bound over without any enquiry or 
evidence rcqtiired by law. He referred the 
matter to the High Court for quashing of 
proceedings : Held, that although the accused, 
not having appealed against the order requiring 
him to furnish security, could not ask the 
High Court to take up in revision the question 
of the propriety of the order, yet the High 
Court had, on reference by the Sessions .ludgc, 
jurisdiction to deal with the entire question and 
to set aside the proceedings of the Magistrate ■ 
as being in contravention of the provisions ] 
of the law. Emperor v. Sukhdeo. ; 

17 Cr. L, J. 157 : 

33 I. C. 687 : 14 A. L. J. 215 : i 
A. I. R. 1916 All. 316. j 

Ss. 112, S4S— Court, what is. 

A Magistnite acting under S. 112 is a Court 
within S. jlS. .-Inantapadmanabhiah v. Emperor. 

32 Cr. L.J. 217: 

129 r. C. 70 : 32 L. W. 784 : 59 M. L. J. 914 : 

1930 M. W. N. 1100 : 54 Mad. 422 : 

I. R. 1931 Mad. 214 : A. I. R. 1930 Mad. 975. 

S. 114 — .-ippUealion of — Consideration 

justifying arrest. 

To attr.iet S. lit. the .M.igiitralc must be of 
oj)inioa tint the only w.iy of preventing an 
imminent bre.r"!! of the peace is to commit the 


persons concerned to custody, and must put on 
record, the substance of the Police or other 
report by which he is influenced. Maniruddin 
V. Emperor. 24 Cr. L. J. 829 : 

74 I. C. 861 : 5 P. L. T. 93 : 

2 P. L. R. 45 Cr. 

S. 114 — Application of. 

S. 114 cannot be limited to arrests within juris- 
diction. Monindra Mohan Sanyal v. Emperor. 

19 Cr. L. J. 696 : 
46 I. C. 152 : 28 C. L. J. 25 : 23 C. W. N. 193 : 

A. I. R. 1919 Cal. 702. 

S. 114 — Omission to send copy of order 

under S. 112. 

Tlie omission on the part of a Magistrate to 
.send a copy of the order under S. 112, with the 
summons issued under S. 114, does not invali- 
date the trial unless it has led to some prejudice 
to the accused person. Such an omission is 
covered by S. 537. Sulcman Adam v. Emperor. 

10 Cr. L. J. 375 : 
3 I. C. 774 : 11 Bom. L. R, 740. 

S. 114 — Warrant for arrest of person who 

has left local limits of Magistrate's jurisdiction. 

A Mngistr.atc cannot legally issue a warrant 
under S. 114 for the arrest of a person 
who has already left the local limits of his 
jurisdiction. The person proceeded against 
must be actually and physically present in the 
District in which the Magistrate exercises juris- 
diction. In re : Ramjibhai. 13 Cr. L. J. 796 : 

17 I. C. 540 : 14 Bom. L. R. 889. 

Ss. 114, 309 — “ On all charges," meaning 

of — Assessors’ opinion on some charges not 
separately recorded — Conviction. 

The words ‘on all charges’ in S, 300 of the Cr. 
P. C. mean that distinct opinion on each charge 
must be taken and recorded and omission to do 
so is fatal to the conviction of the accused on a 
charge on which the opinion is not taken and 
recorded. Shevanti v. Emperor. 

29 Cr. L. J. 561 : 
109 I. C. 497 : 10 A. I. Cr. R. 358 : 

A. I. R. 1928 Nag. 257. 

Ss. 114 (4), 192, 528— Order under 

S. 141 — Perwer of District Magistrate to rescind 
such order — Application for rescission to Sub- 
Divisional .Magistrate, whether takes away District 
Magistrate's powers—Suspension of order of 
Subordinate .Magistrate and delegation of enquiry, 
legality of. 

The power of a District Magi.stratc to entertain 
an application under S. 1-t-l (4), Cr. P. C., is not 
lost by reason of the fact that tlic Sub-Division- 
al Magistrate subordinate to him had already 
dealt with an application made under that sub- 
section to him. The provisions of that section 
arc intended for the protection of the liberty of 
the subject and should be construed liberally. 
The Cr. P. C. docs not confer a power on 
superior Magistrates to suspend orders of 
Subordinate .\ingistratcs. A .stiperior .Magistnite 
can rescind or alter an order under S. I4t with- 
out hearing the person at whose instance the 
original order w:\s passed ; the only limitation 
on his power is that he should he.-ir the jiarties 
who apply for rescission or alteration before 
declining to do so. The power conferred by 



795 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


796 


Cr. P. CODE (1898), S. 117 

S. 14 1- (4), Cr. P. C., to rescind or alter orders 
made by Subordinate Magistrates cannot be 
delegated or transferred by the District Magis- 
trate to a Sub-Divisional iMagistratc. Moolca 
Pundfiram v. Suuni Muthcriyan. 

38 Cr. L. J. 125 : 

166 I. C. 77 : 1936 M. W. N. 1089 : 

44 L. W. 686 ; 71 M. L. J. 761 : 

I. L. R. 1937 Mad. 171 : 9 R. M. 328 : 

A. I. R. 1937 Mad. 167. 

-S. 114, proviso, S. 495 — Security pro- 
ceedings — Execution of bond — Tie-arrest of accused, 
legality of — Bail. 

The proviso to S. 11 1, is a proviso to the section 
which relates to t!ic circuiustanccs set out in 
S. 114 and is not a substantive provision .stand- 
ing by itself. It does not give the power to a 
Magistrate to rc-arrcst a person who has already 
been discharged after executing surety bonds. 

A person wlio is so rc-arrestcd is entitled to be 
released on bail under S. 40(1. Cr. P. C., if he is 
not accused of non-bailablc offences. Nathan 
Gope V. Emperor. 30 Cr. L. J. 809 : 

117 I. C. 628 : I. R. 1929 Pat. 436 : 

10 P. L. T. SOI : A. I. R. 1920 Pat. 654. 

S. 117. i 

I 

SceCr. P. C., S. 110 — General Reputation* 

S. 117 — .IppUcation of. 

Wlien it is alleged that a person is in tlic habit 
of ooniinitting tlicft in association with other 
persons as members of a gang of tliieves, the i 
Magistrate is at liberty in Ids discretion to deal 
with the case of all such persons in the .same 
enquiry. Rangoo Mean v. Emperor. 

35 Cr. L. J. 1257 ; 

151 I. C. 205 : 12 Rang. 169 : 7 R. Rang. 49 : 

A. I. R. 1934 Rang. 121. 

S. 117 — Conviction by public opinion, 

lohcn proper — Presumption as to criminality of 
person. 

S. 117 (4), is an c.xccption to the general rule of 
evidence and should be sparingly used and only 
in exceptional circumstances. Tlic general rule 
of law is that every man is persutned not to 
be a criminal or an offender until he has been 
found guilty by a competent Court. Convic- 
tion by public opinion should only be permitted 
to take the place of conviction by a Court in 
rare and exceptional circumstances, e.g. where 
the advent of a suspicious stranger in a village 
coincides with a series of crimes and suspicion 
waxes so strong and is so well pistificd that it 
may fairly be allowed to take the palcc of proof, 
and in such unusual circumstances, the section 
sanctions an experimental use of the security 
sections. But where a person has lived all his 
life in a locality without being ever brought 
before a Court of Law for any crime, there is 
absolutely no justification for any such experi- 
ment or for making any presumption that he 
is a criminal. In re : K. S. Rathinam Pillai. 

39 Cr. L. J. 230 : 

172 I. C. 866 : 1937 M. W. N. 1065 : 

1937 2 M. L. J. 749 : 46 L. W. 858 : 

10 R. M. 498 : A. I. R. 1938 Mad. 35. 

S. 117 — Enquiries under Chap. VIII — 

Rules of evidence — General repute, evidence of^ 


Cr. P. CODE (1898), S. 117 

what is — Admissibility of evidence, test of — 
Witness to general reputation — Examination and 
cross-examination — Practice. 

Enquiries under Chapter VIII of the Code of 
Cr. P. arc governed by the ordinary rules of 
evidence. Evidence wiiich would not be ad- 
missible at an ordinary trial should not be 
admitted at a trial under S. 117. Evidence 
of general repute may be either evidence as to 
the general opinion of the neighbourhood or 
community in which the person concerned lives 
or to ^vhicIl he belongs, or the personal opinion 
of the witnesses who are examined. The test 
of the admissibility of ev’ldencc of general 
opinion is wlicther it shows the general reputa- 
tion of the man, not necessarily the opinion of 
the entire community to which he belongs but 
at least the opinion of a considerable number 
of persons. It must not be merclj’^ the repeti- 
tion of what one or two persons have said to 
the witness. A witness to general reputation 
may be examined and cross-e.xamincd as to 
his means of knowledge, and when he gives his 
own opinion, he may be asked to give the 
grounds of his opinion and to give the names 
of the persons wliom he has heard speak against 
the character of the person concerned. Bechai 
V. Emperor. 15 Cr. L. J. 705 : 

26 I. C. 153 : 12 A. L. J. 937 : 
A. I. R. 1914 All. 280. 

S. 117 — Inquiry into correctness of in- 
formation. 

Magistrate is bound to inquire whether the 
information which prompted him to issue 
notice, was correct. Sadhu Singh v. Emperor. 

36 Cr. L. J. 1212 : 
157 I. C. 755 : 8 R. Pesh. 33 : 
A. I. R. 1935 Pesh. 116. 

S. 117 — Evidence of mere suspicion, 

value of. 

Evidence of mere suspicion of a person having 
taken part in certain criminal offences is not 
evidence of general repute within the meaning 
of S. 117, cl. (.1). Amjad AH v. Emperor. 

25 Cr. L. J. 35 : 

75 I. C. 723 ; 5 P. L. T. 129 : 2 Pat. L. R. 79 Cr. : 

1924 A. I. R. Pat. 498. 

S. 117. 

Expression “associated togetiier,” interpreta- 
tion of. See Cr. P. C., S. 105. 

S. 117 — General repute, evidence of. 

Where in consequence of a series of dacoities 
having taken place in certain villages, a pro- 
ceeding under S. 110, Cr. P. C. is instituted 
against a person for being a robber by habit, 
the evidence of general reputation, coming 
from the people of the villages where dacoities 
had taken place, is certainly to be treated as 
evidence of general repute although that person 
did not live amidst those people. Chintamon 
Singh V. Emperor. 7 Cr. L. J. 146 : 

7 C. L. J. 177 : 12 C. W. N. 299 : 

I. L R. 35 Cal. 243. 

S. 117 — “ General repute” meaning of — 

General repute, evidence ,of — Character, evidence 
of— Personal opinions, admissibility of. 
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Evidence of personal opinions as lo the charac- 
ter of an accused person in inquiries under 
S. 117 is inadmissible. Every man is conscious 
as to wlial his general rcjmlation is, and by 
neccssarj' association of ideas, lie is also cons- 
cious of the limited or the extensive circle, ns 
the ease may be, within which his rcpuUalion 
generally exists. The ojiinion held bj' the 
body of persons within that circle as to his 
character is his “ general repute.” Evidence 
which discloses the opinion of such persons | 
.collcetivcly is, therefore, evidence in proof of 
general reputation. Evidence of general repute 
is evidence of a fact which could be heard, and 
evidence of only such witnesses is admissible 
who say that they heard the general reputation 
of the accused to be so and so. Evidence, 
therefore, which only repeats what the witnesses] 
heard from some specified individuals will be 
jnirelj* hearsay, and as such, inadmissible. 
Ashiq Alt v. Emperor. 21 Cr. L. J. 810 : 

58 I. C. 682 : 23 O. C. 229 : 

2 U. P. L. R. (J. C.) 147 : 7 O. L. J. 612 : 

A. I. R. 1920 Oudh 255. 

S. 117 — Habitual offender — Proof, evi- 
dence of general repute. 

Ko doubt that S. 117 provides that, for the ■ 
jmrpose of this section the fact that a person | 
is an habitual offender may be proved by evi- ' 
dcncc of general repute or otherwise, but it is • 
only in the case of a person who is an habitual • 
offender and is called upon to furnish security . 
for good behaviour, that the fact of his being 1 
an habitual offender may be proved by evidence | 
of general repute. Nga Po Aung v. Emperor. \ 

5 Cr. L. J. 377 ; i 
1 Bur. L. R. 91. j 

S. 117 — Joint enquiry, legality of. ! 

A joint inquiry under S. 117 (a), is out of the ^ 
question when one charge at least is that two 
persons arc so desperate and dangerous as to 
render their being .nt large without security 
hazardous lo tlic community. In re : K. S. 
lialhinnm Pillai. 39 Cr. L. J. 230 : 

172 I. C. 866 : 1937 M. W. N. 1065 : 

1937 2 M. L. J. 749 : 46 L. \V. 858 : 1 


.should be in the form given in the schedule. 
Emperor v. Ilarihar Kakear. 33 Cr. L. J. 229 : 

136 I. C. 65 : L. R. 13 All. 8 Cr. : 
1932 A. L. J. 157 : 1. R. 1932 All. 113 : 

A. I. R. 1932 All. 122. 

S. 117 — Order, nature of — Application to 

offence of perjury. 

An order under S. 117 is in tlic nature of 
an interim order and must be caj)nble of 
dircet relation to the application under Ss. 107, 
lOS, 109 and 110 on which the i)roeceding.s 
arc based, and it is not intended to a])ply 
lo an offence that has no relation whatever 
to proceedings under Chapter ^T11; 8. 117 can- 
not, therefore, apply to an offence of perjury. 
Emperor v. Sumar. 41 Cr. E. J. 937 : 

190 I. C. 532 : 1940 Kar. 494 : 
13 R. S. 91 : A. I. R. 1940 Sind 175. 

S. 117 — Procedure. 

S. 3-12 does not apply to proceeding under 
S. 117. Benode Bchari Nath v. Emperor. 

25 Cr. L. J. 1085 ; 
81 I. C. 909 : 50 Cal. 985 : 
A. I. R. 1924 Cal. 392. 

S. 117 (3) — ‘"Or otlicncisc”, meaning of. 

The effect of the words ‘‘or otherwise” in 
sub-s. (3' of S. 117 is to render admissible 
any evidence which would be relevant if the 
accused person or persons were being tried on 
a charge of being habitual offenders. Sarja 
V. Emperor. 20 Cr. L. J. 206 : 

49 I. C. 654 : 17 A. L.J. 14 7 : 
41 All. 231 : 1 U. P. L. R. All. 89 : 

A. I. R. 1919 All. 220. 

Ss. 117, 109, 110, nZ— Joint trial. 

A Magistrate is not empowered lo deal in 
one and the same enquiry with a person 
called tipon to give security under S. 100, 
and another person called upon to give 
security under S. 110. Emperor v. Mohan. 

2Cr. L.J. 224: 
8 O. C. 91. 


10 R. M. 498 : A. I. R. 1938 Mad. 35. 

S. 117 — Joint enquiry of contending 

factions, legality of — “Associated together in the 
matter”, meaning of. 

Persons belonging to two contending factions 
cannot be legally dealt with and bound over 
lo keep the j)cncc in one proceeding. Such 
persons cannot be .said to be ‘‘associated to- 
gether in the matter under inquiry”. Kamal 
Naraiu v. Emperor, 11 C. ^Y. K. 372 : .7 Cr. L. 
.1. 107; Gonapathi v. Emperor, 31 M. 270; 3 M. 
L. T. lOS: S Cr. L. .1.1.71, followed. Ganapnti 
V. Emperor. 9Cr. L. J. 560: 

2 I. C. 240 ; 5 N. L. R. 65. 

S. 117 — Ord'r for furnishing surely, con- 
tents of. 

There should be no rcvlrietion in the order 
itself that the aeeuse<i .should produce sureties 
in movable properly. .Magistrate should 
follow the words of S. 117 and tlic bond 


Ss. 117 and 110 — Security for good 

behaviour — .Vafiirc of evidence required. 

The intention of the Legislature is that the 
Magistrate should use a very large discretion 
.as to the evidence which he may admit in 
proceedings under S. 110 and the follow- 
ing .sections of the Code. Emperor v. Kallu 
.Mai. 1 Cr. L. J. 534 : 

24 A. W. N. 140. 

Ss. 117, 242 — Procedure — Bevision. 

A Magistrate jiroeccding under S. 1 17 .should 
slate the particulars of the matter again.st 
the accused and ask the accused if he could 
show cause why he shouid not be ordered lo 
execute a bond. He .should .satisfy himself 
by cmpiiry of the truth of the information 
before making an order. The procedure laid 
' down in S. 212 of the Code should be follow- 
ed. It is not suflicient to ask the accused 
if he is willing to execute the bond required, 
a loond executed on the accused answering 
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in the afllrmative is illegal. In re ; Palani- 
appa Asary. 11 Cr. L. J. 393 : 

6 I. C. 682 : 7 M. L. T. 304 : 

1 M. W. N. 228. 

Ss. 117, 257, 526—" Further evidenee, " 

meaning of — Transfer of criminal case — Reasonable 
apprehension that justice xoould not be done — Long 
list of defence roitncsscs — Refusal to summon — 
Cross-examination — Indceent and insulting ques- 
tion — Discretion of Court. 

The words "sueh further evidence as may 
appear necessary” in S. 117 refer to evidence 
ejusdem generis with the evidence described in 
the words immediately preceding. The law 
does not intend that the transfer of a case 
should be ordered simply because an accused 
person thinks that he would not get an im- 
partial trial but the real question to be con- 
sidered is whether on the facts disclosed in 
the application and the affidavit supporting 
the application for transfer, there arises a 
reasonable apprehension that the Magistrate 
who is seized of the case may be prejudiced 
willingly or unwillingiy against the accused. 
The accused summoned 20 witnesses in the 
first list, and then gave a second list to 
summon 200 more witnesses. The Magistrate 
refused to summon tlic 200 men mentioned 
in the second list on the ground that it had 
been given for the purpose of vexation and 
delay and for defeating the ends of justice. 
The Magistrate also prevented the Counsel of 
the accused from putting some questions in 
cross-examination under Ss. 151 and 152 of 
the Evidence Act which led the Counsel to 
•withdraw from the case ; Held, that on both 
points the Magistrate exercised the judicious 
discretion vested in him by laws and there 
was no justification for transferring the case 
from the Court of that Magistrate. Juggan 
v. Emperor. 15 Cr. L. J. 212 : 

22 I. C. 995 : 12 A. L. J. 399 ; 36 All. 239 : 

A. I. R. 1914 All. 382. 

Ss. 117, 356, 357, 360 — Security proceed- 
ings — Evidence, record of — Procedure — Non-com- 
pliance with provisions of S. 300 — Illegality. 

Per Ncivbould,^ J . — S. .'150, Cr. P. C., must be 
held to prescribe the manner in which evi- 
dence sliould be recorded in warrant cases. 
Therefore S. IlOO is applicable to proceeding 
under S. 117 when a person is called upon 
to show cause why he should not furnish 
security for good behaviour and failure to 
comply with the provisions of that section 
would vitiate the inquiry or trial. Per 
Chose, J . — The provisions of S. 300 of the 
Cr. P. C. are matter of procedure and having 
regard to the fact that the directions con- 
tained in the section arc mandatory, the dis- 
regard of the provisions of that section 
with regard to any trial or inquiry vitiates 
the whole trial or inquiry. In making in- 
quiries under S. 117 evidence should be re- 
corded as in a warrant case, but Chap. VIII 
of the Code not having been referred in S. 350, 
S. 300 of the Code has no application to the 
record of such evidence. Sanatan Bhattacharya 
V. Emperor. 26 Cr. L. J. 1240 : 

88 I. C. 856 : 41 C. L. J. 352 : 
52 Cal. 632 : A. I. R. 1925 Cal. 720. 
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Ss. 117, 526 (8) — Application for trans- 
fer — Duty of Court to stay proceedings — Power of 
Court to pass emergent orders. 

Although where an accused presents an ap- 
plication under S. 520 (8), the Court is bound 
to stay all judicial proceedings, the jurisdic- 
tion of the Court in the matter does not 
cease altogether and the Court has power to 
pass emergent orders which the law authorises 
it to pass, c. g., an order under S. 117 (3) direct- 
ing the accused to execute a bond to keep 
the peace till the final disposal of the case. 
Ilaji Baqridi v. Emperor. 29 Cr. L. J. 448 : 

108 I. C. 569 : L. R. 9 All. 37 Cr. : 
9 A. I. Cr. R. 269 : 26 A. L. J. 398 : 
L. R. 9 All. 102 Cr. : 10 A. I. Cr. R. 142 : 

A. I. R. 1928 All. 268. 

Ss. 117 (2), 107 — Consent to give secur- 
ity — Whether amounts to plea of guilty — Order 
requiring execution of bond, legality of. 

It depends upon the facts and circumstances 
of each case as to whether a consent to give 
security amounts to a plea of guilty. When 
an accused called upon to give security for 
keeping the peace, says in terms that no pro- 
secution evidence may be recorded and is 
willing to give security, there is ample ground 
for calling upon him to execute the bond. 
Dukhi V. Emperor. 38 Cr. L. J. 302 : 

166 I. C. 850 : 1937 O. W. N. 133 ; 
1937 O. L. R. 62 : 9 R. O. 341 : 
A. I. R. 1937 Oudh 289. 

Ss. 117 (2), 256, 257 — Security proceed- 
ings — Accused’s right of further cross-examina- 
tion. 

In security proceedings where the other side 
has no absolute right to recall a prosecution 
witness under S. 250 of the Cr. P. C. but has 
a right under S. 257, the order calling on a 
person to show cause why he should not 
execute a bond to be of good behaviour is 
“equivalent to a charge.” In re : Karutha- 
sroami Servai. 31 Cr. L. J. 618 : 

124 I. C. 1 : 31 L. W. 243 : 
58 M. L. J. 229 : 53 Mad. 173 : 
1930 M. W. N. 178 : A. I. R. 1930 Mad. 331. 

S. 117 (3) — Revision — Emergency order 

under S. 117 (5 ) — Order without legal basis — In- 
terference. 

In a case of emergency order, under S. 117 
(3), although a Court in revision is not in a 
position, as is the Magistrate, to understand 
the emergency and the necessity for the order 
and will not substitute its own opinion for 
that of the Magistrate ; yet the order of the 
Magistrate must liavc a legal basis. The High 
Court can interfere with the order in revision 
M’herc the order is without legal basis. Ern- 
peror v. Sumar. 41 Cr. L. J. 937 : 

190 I. C. 532 : 1940 Kar. 494 : 13 R. S. 91 ; 

A. I. R. 1940 Sind 175. 

S. 117 (3) — Surety bond by two sureties 

— Nature of their liability. 

T executed a bond for Rs. 2,000 under 
S. 117 (3), N and K were her sureties and 
each signed a bond for a like amount. Pro- 
ceedings under S. 514, Cr. P. C., were taken 
against them and they were ordered to pay 
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a sntn of Hs. 1 .."OO each : //fW, lliat the two 
surclies were jointly anti scvcrallv liable and 
therefore more than Ks. 2,000 could not be 
recovered from them. Namilco v. Emperor. 

40 Cr. L. J. 23 : 

178 I. C. 207 : 1938 N. L. J- 79 : 

11 R. N. 210 ; A. I. R. 1938 Nag. 275. 

Ss. 117 (3). 498, 526— .9. 117 (3), object 

of — //jg/i Court’s jioiocr to reduce security — 
Transfer, ground for. 

5jy_An order made tinder S. 117 (:J), is exempt from 
' tlic provisions of Chap. XXXIX relating to 
hail. The function of S. 117 (.'I) is to pro- , 
vent a breach of peace or disturbance of the j 
pttblic tranquillity or the commission of any 
offciiec or in the interest of public safety 
jtfiiding an enquiry under Ss. 108, 109 and 
lit). The .security which the Magistrate orders 
to be furnished cannot be reduced by the 
High Court under S. 498, though in exercise 
of its inherent powers it can consider whe- 
ther the interim security is not too high. 
The order of the High Court reducing interim 
security does not, however, fetter the discre- 
tion of the Magistrate as to the amount of 
security which he may order to furnish ulti- 
inalely', ‘Where, there is nothing to indicate 
that the inquiry has not been fair and im- 
jiartial, except that the proceedings against 
tlic petitioners were hurried and the petitioners 
remain unrepresented through no fault 

of the Magistrate, there is no ground for 

transfer. Jagir Singh v. Emperor. 

31 Cr. L.J. 812: 

125 I. C. 322 : A. I. R. 1930 Lah. 529. 

S. 117(3). 

Tlic provision in .S. 117 (0) must be strictly 
construed and is, therefore, inapplicable where 
the cliargo is under cl. (f) of 8. 110, Gana- 
pati V. Emperor. 19 Cr. E. J. 871 : 

47 I. C. 67 : A. I. R. 1917 Nag. 113. 

Ss. 117 (3), 526 — Transfer application, 

pendency of — Court, poiccr of, to pass interim 
orders — Order for security, rc'juircmcnts of. 

Wlicn an application is made to a Court under 
.S. .',20 of the Cr. P. C. for postponement of a 
ease to enable the accused to make an appli- 
cation for transfer, the Court docs not lose its 
jurisdition to make ancillary orders not affect- 
ing the merits of the ease, citticr in the 
neoused's favour or prejudicial to him or an 
order to require the accused to execute a bond 
under S. 117 (3). .■\n order passed under S. 117 
(3), Cr. P. C,, merely stating that it is passed 
“on aeeount of emergency” is a bad order. 
The Court must state its reasons in writing 
for passing sueli an order. Sahib Dino v. 
Emperor. 23 Cr. L. J. 173 : 

99 I. C. 605 : 7 A. I. Cr. R. 326 : 

A. I. R. 1927 iind 14S. 

S. 117 (4) — Habitual ajjender — proof bu 

general repute. 

Tile fact that a person is an Iiabitiial offender, 
may be proved by cs'idenee of gener.al repute; 
such evidence doe- not offend ni:nin'l the rule 
a;:.iinsl rceejilinn of hearsay evidence or the 
provisions of .S. r.o, l-:vidcnec .\et. What 
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j weight is to be .attached to such evidence 
must depend on the fact whether the witness 
is independent and impartial. If the witness 
is unable to disclose the source of his know- 
ledge, Ids evidence is entitled to no weight. 
llaghubar Dat/al v. Emperor. 

36 Cr. L. J. 83 : 
152 1. C. 120 : 3 A. W. R. 655 ; 
L. R. IS All. 79 Cr. : 7 R. A. 261 : 
j A. I. R. 1934 All. 735. 

J S. 117 (4)— ./o/iif enquiry, legality of. 

i The law allows joint inquiries under 
S. 117, clause (4). Sheo Sahai v. Emperor. 

20 Cr. L. J. 750 : 
53 I. C. 158 ; A. I. R. 1919 All. 376. 

S. 117 (4), 110 — Joint trial — Jurisdic- 
tion, roanl of — Acquiescence of accused, effect of. 

S. 117 (4) allows a joint proceeding where 
two or more persons have been associated 
together in the matter under enquiry. Tiic 
section, however, docs not apply to proceedings 
under S. 110 where the evidence is gener- 
ally to tile effect that the accused arc persons 
of bad livelihood who associate with other 
badmashes and evidence is also given of specific 
facts against individual accused. The mere 
acqiiicsecnce in a joint enquiry does not give 
the Magistrate a jurisdiction wiiich lie docs not 
possc.ss. Luqman v. Emperor. 18 Cr. L. J. 617 : 

39 I. C. 985 : 3 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 207. 

S. 118. 

See Bombay Gambling Act, S. 17. 

S. 118 — Delegation of enquiry into fitness 

of surety, legality of. 

It is not competent to a Magistrate who has 
passed an order under S. 118 to delegate to 
another the duty of inquiring into the fitness 
of a surety ; he should make sucli inquiry 
himself. Kanieal Habh v. Emperor. 

25 Cr. L. J. 91 : 
76 I. C. 27 : A. I. R. 1924 Lah. 672. 

S. 118. 

Mere fact that the accused says he is willing 
to give a security to keep the peace is not tlic 
kind of proof required by S. 118, ns condition 
precedent to tnkng of security under S. 107. 
Prem Singh v. Emperor. 18 Cr. L. J. 847 ; 

41 1. C. 671 ; 37 P. R. 191 Cr. : 
236 P. W. R. 1917 Cr. : A. I, R. 1917 Lah. 304. 

S. 118 — iVof admitting crime — Ground 

for binding over. 

It cannot be inferred from tiie mere fact that a 
person has insisted upon putting his case before 
the Court and taking its decision, that it is 
necessary after the decision lias been given to 
bind him down under S. 118, Cr. P. C., from 
doing the same thing ag.iin. Chakravnrly 
V. Emperor. 27 Cr. L. 1154 : 

97 I. C. 738 : 30 C. W. N. 953 : 
44 C. L. J. 172 ; 54 Cal. 59 ; 
A. I- R. 1926 Cal. 1133. 

S. 118 — Order, if suspended during time 

spent in prison. 

An order under S. 118 i'- not busjicndcd during 
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the time spent in prison if the suspect is not on 
bail. Ghoushux v. Emperor. 

38 Cr. L. J. 363 : 
167 I. C. 227 : 9 R. S. 173 ; 30 S. L. R. 382 : 

A. I. R. 1937 Sind 26. 

S. 118. 

Order of Additional District Magistrate under 
S. 118 — ^Appeal lies to District Magistrate and 
not to Sessions Judge. Emperor v. Jahangir 
Chand. 32 Cr. L. J. 849 (1) : 

132 I. C. 206 : 32 P. L. R. 453. 

■ S. 118 — Order selling aside order to 

furnish seeurity, whether order of acquittal — 
Appeal by Local Government, maintainability of. 
The terms ‘conviction’ and ‘acquittal’ arc 
wholly inapplicable to orders under S. 118. 
An order of a Sessions Judge setting aside an 
order of a Magistrate directing a person to 
furnish security for good behaviour is not 
consequently appealable under S. 417 of the 
Code. Emperor v. Babu Ram. 

29 Cr. L. J. 92 : 
106 I. C. 684 : L. R. 8 AIL 163 Cr. .• 
26 A. L. J. 99 : 8 A. I. Cr. R. 557 : 
I. L. T. 40 All: 71 A. I. R. 1928 All. 1. 

S. 118 — Person required to furnish 

security, whether convict. 

Persons against whom proceedings "arc taken 
under Chap. VIII, Cr. P. C., are not accused per- 
sons, nor can they be called convicted persons 
when an order is passed against them adverselj'. 
Emperor v. Masuria. 36 Cr. L. J. 155 : 

159 I. C.-804 (2) : 1935 A. L. J. 1337 : 
1935 A. W. R. 1401 : 8 R. A. 518 : 

A. I. R. 1936 All. 107. 

S. 118 — Proceedings pending Some 

defence witnesses called upon to shoxo cause why 
they should not be prosecuted under S. 193, Penal 
Code — Accused prejudiced — Order bad. 

While proceedings under S. 118, were still 
pending against an accused, the Magistrate 
called upon some of the defence witnesses to 
show cause why they should not be prosecuted 
under S. 193, Penal Code, whereby the other 
defence witnesses were frightened and did not 
give evidence : Held, that the action of the 
Magistrate was highly injudicious and was 
calculated seriously to hamper and prejudice 
the accused and the order under S. 118 was bad. 
Kedar Mullick v. Emperor. 

16 Cr. L. J. 114 : 
27 I. C. 187 : A. I. R. 1915 Cal. 368. 

^S. 118 — Punjab Restriction of Habitual 

Ojfienders Act (V of 1918) — Order for security for 
good behaviour — Order of restriction, whether 
legal. 

Where a person is required, under S. 118 to 
furnish security for behaviour, it is illegal to 
make an order at the same time under 
S. 7 of the Punjab Restriction of Habitual 
Offenders Act, restricting his movements. Kabir 
Bakhsh v. Emperor. 21 Cr. L. J. 385 (b) ; 

55 I. C. 993 : 1 Lah. 100 : 95 P. L. R. 1920 ; 
6 P. W. R. 1920 Cr. : A. I. R. 1920 Lah. 330. 

S. 118. . 
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bond is really restrictive of S. lOG of the Code. 
Abdus Sattar v. King-Emperor. 

39 Cr. L. J. 831 : 
176 I. C. 948 : 1938 O. W. N. 676 : 
11 R. O. 7 : 1938 O. L. R. 355 ; 
A. I. R. 1938 Oudh 195. 

S. 118 — Security — Amount. 

The seeurity demanded under S. 118, Cr. P. C., 
should not be more than the accused may 
reasonably be expected to furnish. Satindra 
Nath Sen v. Emperor. 32 Cr. L. J. 593 ; ' 

130 I. C. 880 : 52 C. L. J. 405 : - 
I. R. 1931 Cal. 400 : A. I. R. 1931 Cal. 18. 

S. 118 — Security — Order — Accused already 

undergoing sentence — Computation of the period 
of security. 

AVhere a suspected person against whom an 
order under S. 118 is passed, is undergoing 
imprisonment for a substantive offence, the 
period for which the security is required should 
commence not from the date of order but from 
the date of the expiration of the sentence which 
the suspect was undergoing for the substantive 
offence. Emperor v. Lashkaro. 

38 Cr. L. J. 961 : 
170 I. C. 676 : 10 R. S. 71 : 31 S. L. R. 409 ; 

A. I. R. 1937 Sind 203. 

S. 118— Security for good behaviour— 

Ground for rejection. 

A surety cannot be rejected on tlie sole ground'; 
that he docs not live within a radius of 5 miles 
from the residence of the accused. Hamn-ud- 
Din V. Emperor. 13 Cr. L. j. 831 : 

17 I. C. 575 : 10 A. L. J. 354. 

S. 118— Security for good behaviour — 

Shoxoing cause— Accused must be ready xoith his 
evidence. 

When a person is called upon to show cause 
why he should not be required to give security 
for good behaviour, he must be ready with his 
evidence when he appears in obedience to the 
notice.. If he has been unable to bring the 
evidence with him on account of the shortness 
of the notice or other reasonable cause, it is 
his duty when he appears to apply at once for 
summonses to the witnesses he proposes to 
call. Emperor v. Narayan. 7 Cr. L. J. 24 : 

9 Bom. L. R. 1385 : 3 M. L. T. S3. 

S. 118 — Security for keeping the peace — 

Appeal. 

No appeal will lie from an order under S. 118 
requiring security to be furnished for keeping 
the peace. Jn the matter of the Petition of 
Chei Ram. In re : Chet Ram. 2 Cr. L. J. 329 : 

25 A. W. N. 135 : 2 A. L. J. 716. 

S. 118 — Security from the member of 

association. 

Where an association has not been declared 
unlawful, security cannot be demanded from 
all the members of the association merely be- 
cause some of the activities of the association 
have been shown to involve breach of the 
peace. Satindra Nath Sen v. Emperor . 

32Cr.L.J.593 : 
130 I. C. 880 : 52 C. L. J. 405 : 

I. R. 1931 Cal. 400 : A. I. R. 1931 Cal. 18. 


S. 118 in the matter of the amount of the 
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S. 118 — Scniriftj proceedings — Surely 

— Living, at a dislance, icliclltcr ground for re- 
jecting surety. 

The fact that the surety offered lives at a 
distance from tlie accused is not, by itself, a 
siinicicnt reason for refusing to accept him as 
surciv. Jugal Singh v. Emperor. 

30 Cr. L. J, 45 .• 
112 I. C. 909 I. K. 1929 Pat. 43 : 
10 P. L. T. 23 : A. I. R. 1928 Pat. 374. 

S. 118— Surety, — Fitness, lest of. 

TJic test of the fitness of a .surety is not 
whether ho can supervise the ])erson bound 
down, but whether be is a person of sufilcicnt 
snbstanec to warrant his being 'accepted. 
Adam Sheikh v. Emperor. 7 Cr. L. J. 439 : 

I. L.R. 35 Cal. 400. 

S. 118 — Surety's previous conviction, 

cjfrci of. 

The fact that a proposed surety is a previous 
convict, docs not of itself render him afterwards 
\inrit to be surety for a patty who is required 
to give security for good behaviour. Ihtdhu 
.‘ihir v. Emperor. 22 Cr. L. J. 483 (b) : 

62 I. C. 179 : 25 C. W. N. 140 ; 

A. I. R. 1921 Pat. 333. 

S.s. 118 and 110 — Security for good be- 
haviour — Evidence rcquiTcd. 

The evidence against certain jiersons called 
ui)on to furnish security for good behaviour 
consisted mainly of the fact that they were 
Mewatis of a particular place and that the 
Mewatis of that place were looked upon gencr.al- 
ly and collectively by the otlicr inhabitants of 
the neighbourhood ns bad characters and 
dangerous persons ; Held, that such evidence 
was not enough to support an order under 
S. 118. Emperor Y. Hurmal Khan. 

2 Cr. L.J.88: 
25 A. W. N. 41 : 2 A. L. J. 174. 

Ss. 118, 120, 123 — Security, failttrc to 

give — Concurrent imprisonment, legality of. 

Section 120 (1), read with S. 12.T (I), makes it 
illegal for a iilngistratc to pass a sentence of 
imprisonment to run concurrently with some 
other sentence the accused is already under- 
going. In re : Chinnasicamy. 16 Cr. L. J. 272 ; 

28 I. C. 160 : A. I. R. 1916 Mad. 534. 

Ss. 118, 120, 123 — Security proceedings 

— Suspect undergoing imprisonment or imprisoned 
before expiry of time for furnishing security — 
Detention of accused — Procedure. 

If on the date an order is passed under S. 118, 
the .suspect is undergoing imprisonment for a 
substantive offence, the provisions of cl. (1) 
of S. 120 come into operation and the period of 
.security does not commence till the suspect 
has served nut his .substantive sentence of im- 
prisonment. The proper procedure under tlie 
circumslanecs would be that the M.agistmle 
.should not pass tlic order for detention of the 
Mi'j'cet under 8. 122 at once but postpone 
further proceedings under that section till 
the suspect has served out his period of sen- 
tence for the subst.antive offenre. If, on the 
other hand, on tlie dale of the order under 
.S 118, the .suspect is not undergoing imprison- 
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incnt for a substantive offence and the Jfngis- 
tratc grants him lime to furni.sh security, and 
before the expiry of that time the suspect is 
convicted of a substantive offence and sentenced 
to imprisonment, the Magistrate should pro- 
ceed to ))ass an order of detention under S. 12!1 
and his detention would then ipso facto run 
concurrently with the substantive sentence 
which the suspect is undergoing. Emperor v. 
Saidu. 28 Cr. L.J. 431 : 

101 I. C. 463 : 8 A. I. Cr. R. 31 : 

A. I. R. 1927 Sind 166. 

Ss. 118, 120, cl. (ii) — Security — Time 

given to furnish security — Conviction of suspect 
during that time — Security, xchether runs from ex- 
piry of sentence. 

Where during the time allowed to furni.sh the 
security as required by an order under S. 118, 
Cr. P. C., the accused is sentenced to imprison- 
ment for an offence committed by him prior to 
the date of such . order, the Magistrate cannot 
fix the date of the expiry of such sentence ns 
the date for computing the period from which 
such security is to be furnished. Emperor v. 
Ahmed. 27 Cr. L. J. 865 : 

96 I. C. 113 : 20 S. L. R. 163 ; 

A. I. R. 1926 Sind 273. 

Ss. 118, 122 — Sureties for good be- 
haviour, fttness of— Magistrate, duty of. 

Sureties offered for good behaviour should not 
be rejected except after judicial inquiry ; the 
Magistrate should himself decide, after holding 
an enquiry, as to the fitness of the proposed 
sureties and he cannot call upon other persons 
to exercise tlie functions which arc entrusted 
by law to him alone. Where caeh of several 
persons bound down under S. 118, offers two 
sureties, the fitne.ss of each of the sureties 
must bo separately determined. The fact that 
the sureties do not show that they have suffi- 
cient control over the accused person bound 
down is not a valid ground for their rejection 
under S. 122. Eayan Khan v. Emperor. 

18 Cr. L. J. 408 : 

37 I. C. 968 : 24 C. L. J. 51 : 

20 C. W. N. 1133 : 43 Cal. 1024 : 

A. I. R. 1917 Cal. 378. 

Ss. 118, 122, 123 — Surety for good be- 

haviour — Qualifications of fit surety. 

It is not the pecuniary sufficiency alone of the 
surety that the Court has to look to under 
S. 122. The question whether a surely offered 
is a fit person is one of discretion, and what the 
Court of Revision has to look to is whether, 
under the circum.stances of each particular case, 
the order rejecting the surety is a reasonable 
and pro])cr order. .•! Magistrate refused to ac- 
cept a Pleader as a surely for a pcr.son found 
to be a member of a large gang of swindlers, 
and required to furnish security for his good 
behaviour for a period of three years, on the 
ground that the surely was unable to control 
tlie accu-e<l : f/rW. llial tlie order was reason- 
able and proper, .ihdul Karim v. Emperor. 

18 Cr. L. J. 453 : 

39 1. C. 293 : 21 C. W. N. 925 ; 

44 Cal. 737 : A. I. R. 1917 Cal. 209. 

Ss. 118. 123, 350— .SVennVy proceedings 

— Preventive sections — Order on ri'idence recorded 
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by predeces'ior — Security for more than one year 
— Submission of proceedings to Sessions Judge — 
Order of Sessions Judge — Period of in^prisonmenl 
in default of security. 

When a Magistrate makes an order under 
S. 118 requiring the accused to give security 
for more than one j'ear, he himself has no power 
to pass any order for imprisonment in default 
of the securitj' being given. He can only issue 
a warrant for the detention of the accused pend- 
ing the orders of the Sessions Judge. The pro- 
ceedings in such a case are not laid before the 
Sessions Judge for confirmation of an order, but 
for the purpose of his passing an order himself 
under S. 123 (3), Cr. P. C. The period for which 
imprisonment in default of giving security is 
ordered must coincide with the period for which 
security is demanded. Emperor v. Mi/al Aung. 

7 Cr. L. J. 412 : 

4 L. B. R. 135. 

Ss. 118, 123 (2) — Security not furnished — 

jRcfcrcncc to Sessions Judge — Mogislraie's poiocr 
to accept security pending reference — Reference, 
termination of — Accused’s right of appeal. 

Where an accused fails to furnish security 
under S. 118, and a reference is made to the 
Sessions Judge under S. 123 (2) of the Code, the 
Magistrate does not become functus officio. 
Notwithstanding such a reference he c.an accept 
security if one is offered before the decision of 
the reference by the Sessions Judge and when 
security is accepted by the i\Iagistratc the re- 
ference to the Sessions Judge automatically 
comes to an end, and the right of the accused 
to appeal which was in abeyance revives. 
Emperor v. Muhammad Akbar. 

29 Cr. L. J. 236 : 

107 I. C. 286 ; 9 I. A. Cr. R. 490 : 

A. I. R. 1928 Lah. 64. 

Ss. 118, 125 — Security to keep peace — 

Power of District Magistrate to cancel bond. 

Where a Magistrate has bound over an accused 
to keep the peace, it is open to a District Magis- 
trate to cancel a bond given by the accused for 
keeping the peace but he is not empowered to 
cancel the bond of the surety and to send the 
accused person so bound to jail. Fakhr-ud-Din 
Khan v. Emperor. 12 Cr. L. J. 480 ; 

12 I. C. 88 : 8 A. L. J. 658. 

Ss, 118, 367 (6) — Several accused — Order 

under S. J18, nature of— Case of each to be con- 
sidered separately — Appellate judgment, require- 
ments of. 

Proceedings in which suspected persons can be 
sent to prison on evidence on ivhicli they would 
not ordinarily be convicted if charged with a 
substantive offence in a Criminal Court arc 
serious proceedings and require to be dealt with 
quite as carefully as cases where accused per- 
sons are charged in the ordinary way with sub- 
stantive offences in the Criminal Courts. An 
order passed under S. 118 or S. 123 (3), 
Cr. P. C., must be self-contained ; it must show 
that the Court has considered the evidence 
against each of the suspected persons and has 
found that the evidence proves the case against 
each of the suspected persons individually. 
In proceedings against several suspected persons 
where they can be dealt with in one inquiry 


Cr. P. CODE (1898), S. 118 

under the law, the appellate judgment must show 
that the ease against each has beeni considered 
separately and that the case against each of 
them individually is proved by evidence. 
Ghousbux V. Emperor. 38 Cr. L. J. 363 : 

167 I. C. in : 9 R. S. 173 : 
30 S. L, R. 382 : A. I. R. 1937 Sind 26. 

Ss. 118, 407, 439— Order under S. US— 

Revision — Interference. 

A High Court will not ordinarily interfere on 
the merits of orders passed under S. 118 except 
in very exceptional circumstances: provided 
that the Court hearing the appeal under S, 400 
of the Code shows in its judgment that it has 
really, and not merely nominally, gone through 
the evidence on record. But where the judg- 
ment of the Sessions Judge does not fulfil these 
requirements and shows a clear misconception 
of the evidence, the High Court will interfere. 
Kashiram v. Asram. 31 Cr. L. J. 20 : 

120 I. C. 215 : A. I. R. 1929 Nag. 328. 

Ss. IIS, 426 (1) — Order for executing 

bond — Appeal — Pozoer of Appellate Court to re- 
lease appellant on bail — Proceedings under Chap. 
VJII. 

A person ordered to execute a bond under 
S. 118, is not a ‘ convicted person ’ within the 
meaning of S. 420 (1) of the Code and cannot, 
therefore, be released on bail by the Appella.te 
Court pending an appeal against the order dir- 
ecting him to execute a bond. Charan Malhu 
V. Emperor. 31 Cr. L. J. 958 : 

125 I. C. 792 : 11 P. L. T. 261 : 
9 Pat. 131 : A. I. R. 1930 Pat. 274. 

Ss. 118, 514 — Surely offering house pro- 
perty as security — Security, xohether to be accepted. 

Accused was ordered under S. 118 to furnish 
a bond for Rs. 200 and to provide one respect- 
able and reliable surety in Rs. 100. A surety 
came forward and offered as security house pro- 
perty which the Tahsildar reported to be worth 
Rs. .500. The surety was also reported to be 
respectable : Held, that the surety and the 
security offered might be accepted, notwith- 
standing that so long as the surety was alive 
only movable proj)crty could be attached and 
sold for recovery of the penalty. Nanhc v. 
Emperor. 19 Cr. L. J. 711 : 

40 I. C. 295 : 16 A. L. J. 503 : 
A. I. R. 1918 All. 182. 

S. 118 Prov. {2)— Security for good be- 
haviour — Consideration for facing the amount of 
security. 

The character and reputation of a suspect are 
not the sole considerations determining amount 
of .security. It should be fixed after considera- 
tion of the station in life of the accused. Piral 
V. Emperor. 12 Cr. L. J. 110 : 

9 I. C. 651. 

S. 118 proviso 3, S. 562 — Minor 

accused — Bozid for good behaviour and to appear 
and receive sentence — Executant. 

The third proviso to S. 118, that a bond for 
keeping the peace or for good beliaviour in 
respect of a minor shall be executed only by his 
sureties, does not apply to bonds of first 
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ofTcnders released on probation under S. 5C2, 
Cr. P. C. Emperor v. Mi Piju. 6 Cr. L. J. 123. 

4 L. B. R. 12. 
-S. 119 — Diecharoc of persons informed 


apennst on ground ihal Police report of date men- 
tioned in proceedings not in existence — Mistake of 
date — Second proceeding based on report of real 
date, if barred. 

Proceedings were drawn up against the 
petitioners and terminated in their discharge 
"under S. 119. The proceedings purported to 
have been based on a Police report dated July 
271h, 1912, and the Magistrate discharged the 
petitioners on the ground that no such report 
was in existence. The Police report ^Yas dated 
July 29th, 1912, but in the proceedings by 
mistake, July 27tli, 1912, was put down. An- 
other JIngistratc drew up the present 
proceedings against the petitioners on the Police 
report of July 29lh, 1912 : Held, that as the 
present proceedings were based on a Police 
report which was not the foundation of the 
former proceedings, these ])roeccdings were not 
invalid. Chandan Saliu v. Jilmdai Ilai. 

14 Cr. L. J. 189. 
19 I. C. 189. 
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under Chapter VII of the Code. Therefore, a 
pislricl Jlagistralc cannot order further inquiry 
into the case of a person discharged under 
S. 119, but it is open to him to institute fresh 
proceedings on entirely fresh materials. It is 
proper to give notice to the person discharged 
before an order for further inquiry is made 
against him. U. P. JJ. It. Ismail v. E'olan. 

15 Cr. L. J. 531 : 

24 I. C. 843 : 2 U. B. R. 1914 : 

A. I. R. 1914 U. Bur. 28. 


-S. 119. 


Order of discharge under S. 1 19— Reference to 
High Court to set aside order — .Mere eonllict of 
opinion on value of evidence — Interference is 
not justifiable. 

35 Cr. L.J. 189(1); 

146 I. C. 831 (1) : 1933 A. L. J. Ill ; 
L. R. 14 All. 45 Cr. : 6 R. A. 351. 

— ; Ss. 119, 436, as amended by Act 

XVIII of 1923 — Discharge, order of — Revision. 

Under S. 490, Cr. P. C., a District Magistrate 
has no jurisdiction to revise an order under 
S. 119 of the Code discharging a person who has 
been called upon to give security. Near Ahir 
V. Emperor. 30 Cr. L. J. 63 

113 I. C. 79 : 10 A. I. Cr. R. 488 
I. R. 1929 All. 104 : 1929 A. L.J. 146 
L. R. 9 All. 146 Cr. : 51 All. 408 
A. I. R. 1928 All. 755 

-Ss. 119 and 437 — Order of discharge— 


Further inquinj — “Discharge" meaning of. 

A Sub-Divisional Magistrate after hearing the 
defence, discharged the accused .under S. 119, 
and the District Magistrate acting under S. 4:17, 
ordered further inquiry : Held, (1) that the 
District Magistrate had no jurisdiction to make 
the order; (2) Tiiat when an accused person by 
evidence adduced on his behalf satisfies the 
Magistrate trying him that he ought not to be 
convicted, the Code does not contemplate a 
further inquiry by order of a superior 
Magistrate: (9) Tiial Jhe word “ disciiarged ” in 
S. 497 is ctpiivalcnt to “ dischaged " witlun the 
meaning of Ss. 209. 239 and 259 of the Code and 
the term *• discharge ” as u<cd in S. 119 is 
merely a permission to depart. I’elii Tapi 
.4mino£ v. (Viuhimliorncrhi I’ittiu. 

11 Cr. L.J. 162: 

4 I. C. 1037 : 6 M. L. T. 133. 

Ss. 119. 437— Order of di^.-ha'ge-R'ri- 

rinn — Further enquinj. 

S. 497, Cr. P. C., docs not apply to proceedings 


Ss. 119, 438 — Reference by District 

Magistiate in respect of order of discharge — His 
duty. 

%Yhen a District Magistrate makes a reference 
in respect of an order of discharge passed by a 
Subordinate Magistr.atc, he should not permit 
himself to be associated with criticism by a 
Police Ofilccr of the order. He should himself 
consider the case with greater care before he 
commits himself to the reference. Emperor v. 
Ali Muhammad. 38 Cr. L. J. 117 : 

165 I. C. 950 : 9 R. S. 114 : 

30 S. L. R. 36 : A. I. R. 1936 Sind 243. 
S. 120. 

See Cr. P. C., S. lOG. 

-S. 120— Period for which security is to be 


given, commcnecmcnt of. 


Under S. 120 (2), Cr. P. C., the period ferr 
whieh security is to be given commences on the 
date of the order under S. 118, that is, the date 
of the final order, and not from the date of the 
preliminary order. Taranugoted v. Emperor. 

29 Cr. L.J. 77: 

106 I. C. 589 : 1927 M. W. N. 185 : 

55 M. L. J. 24 : 51 Mad. 515 : 28 L. W. 418 : 

A. I. R. 1927 Mad. 542. 

-Ss. 120, 118, 120, 123 — Security for good 


behaviour, failure to jurnish — Sentence of impri- 
sonment — imprisonment for substantive offence — 
Overlapping of Ixco periods, effect of. 

An order was passed under S. 118, Cr. P. C. 
calling uj)on a certain pcr.son to furnish security 
to be of good bcli.aviour, and on his laihirc to 
furnish such security, an order was made under 
S. 12.'} that he should be detained in .fail for a 
period of one year. A few <l:iys later he was 
convicted for a substantive offence and was 
.sentenced to seven years’ rigorous imprisonment 
after the expiry of the .substantive sentence : 
Held, that the period for wliich he had been 
i directed to be detained in prison under S. 129 
j luiving expired, he was cnlittc<i to be set at 
i libertv. Emperor v. Aba Farid llargir. 
j ■ 28 Cr. L. J. 652 : 

j 103 I. C. 108 : 29 Bom. L. R. 700. 

-S. 120 (I ) — .Iccnsed bound over in 


. security after sentence for another offence — Failure 
to furnish security — Imprisonment in default, 
' when to commence. 

.\ceused was convicted under .S. 147 of the 
Penal Code, but w;is released on bail pending 
the appeal. While on b.ul, he w.-is proceeded 
agjiasi under .S. IIP, Cr, P. C. and w.js ordered 
■ to furnish security, or in dcf.uilt, to iinilergo 
; iinprisonrneat. His appeal w.rs dismissed, and 
' the Magistrate directeil that, as he was under- 



811 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


812 


Cr. P. CODE (1898), S. 121 

going sentence in default of furnishing security, 
the sentence under S. 147 would take effect 
after the expiry of the sentence under S. 110, 
Cr. P. C. : Held, that the order was illegal as 
it contravened the provisions of S. 120 (1), 
Cr. P. C., and that the period of detention on 
failure to furnish security could not commence 
before the sentence under S. 147 of the Penal 
Code had been served out. Emperor v. Jhahdetj. 

22 Cr. L. J. 95 : 
59 I. C. 383. 

S. 121, nahtre of — Bond for good behav- 
iour — Forfeiture. 

S. 121, Cr. P. C. is explicit and it is, so far as 
concerns bonds for good behaviour, exhaustive. 
Such a bond cannot be forfeited unless tlicre 
lias been the commission of, or attempt to 
commit, or abetment of, an offence punishable 
with imprisonment. Emperor v. Jnlal Shah. 

11 Cr. L. J. 252 : 
5 I. C. 827 : 5 P. R. 1910 Cr : 
8 P. W. R. 1910 Cr. 

S. 121 — Security bond — Grounds for for- 
feiture of bond. 

S. 121 is exhaustive and a bond can onty be 
forfeited if the person bound over commits, 
attempts to commit or abets any offence 
punishable with imprisonment. Shco Mangal 
Prasad v. Emperor. 30 Cr. L. J. 203 : 

113 I. C. 740 : 26 A. L. J. 443 : 
L. R. 9 All. 68 Cr, : 9 A. I. Cr. R. 443 : 
50 All. 666 : 1. R. 1929 All. 124 : 

A. I. R. 1928 All. 232. 

S. 121 — Conmiission of offence — Proof. 

The commission of an offence within the 
meaning of S. 121 may be proved otherwise 
than by a conviction, for instance, by evidence 
recorded under S. 512 of the Code. Mansur 
V. Emperor. 27 Cr. L. f. 588 : 

73 I. C. 332. 

Ss. 121, 438, 514 & 515 — Forfeiture of 

security — Appeal — Reference to High Court. 

In an appeal under S. 515 of the Cr. P. C., 
a District Magistrate took action under S. 432 
(1) and reported the case for the' orders of 
the Chief Court, as he entertained some doubts 
about the correctness of the rulings repoted 
as 13 P, R. 1913 Cr. : 15 P. R. 1913 Cr. : Held, 
that the Procedure adopted by the District 
Magistrate was unauthorized by any provision 
of the Code. His business was to dispose 
of the appeal before him. Bega Singh v. 
Emperor. 15 Cr. L. J. 485 : 

24 I. C. 573 : 7 P. W. R. 1914 Cr. : 
62 P. L. R. 1914 : A. I. R. 1914 Lah. 266. 

Ss. 121, 514, Sch. V, Form XI— 

Security for good behaviour — Bond, construction 
of — Offence committted in Native State — For- 
feiture of bond. 

A penal bond must be construed literally and 
strictly. The subjects of the ruler of an indepen- 
dent Native State are not the subjects of His 
Majesty the King-Emperor. A bond executed 
by a surety in the form prescribed by 
Schedule V, Form XI, Cr. P. C., cannot be 
forfeited on the principal committing an offence 


Cr. P. CODE (1898), S. 122 

in an independent Native State, Bahadur 
Singh V. Emperor. 19 Cr. L. J. 924 : 

47 I. C. 440 : 26 P. R. 1918 Cr. : 

35 P, W. R. 1918 Cr. 
A. I. R. 1918 Lah. 30. 

S. 122. 

Court sliould not reject sureties on Police 
report — ^Illegal rejection ignoring S. 122 is 
ground for transfer of case. Sukhai v. 
Emperor. 36 Cr. L. J. 1285 : 

157 I. C. 1049 ; 1935 A. I. R. 906 : 
1925 A. W. R. 300 : 8 R. A. 257 : 

A. I. R. 1935 All. 517. 

■ S. 122 — Discretion, nature of — Opinion 

formed on Policcreport. 

The discretion given to a Magistrate by 
S. 122, Cr. P. C. is a wide one, but there must 
be some independent inquiry showing that 
a judicial discretion has been exercised in 
rejecting a surety. Therefore, a Magistrate’s 
order rejecting a surety merely on the Police 
report and without any independent inquiry 
by himself is bad. Bhawani Singh v. Emperor. 

16 Cr. L. J. 54 : 
- . 26 I. C. 646 : 12 A. L. J. 1004 : 

A. I. R. 1914 All. 489. 

S. 122 — Enquiry, nature of—-Kno-ivledgc 

of Magistrate — Refusal to accept surety — Judi- 
cial inquiry ioithout taking evidence. 

An inquiry under S. 122, Cr. P. C. being a 
judicial inquiry, a Magi.strate cannot refuse 
to accept a surety on tlie ground of his 
knowledge as Magistrate tliat the surety’s 
innocence or connection with thieves is far 
from established. Piru Abdulla v. Emperor. 

15 Cr. L. J. 378 : 
23 I. C. 746 : 7 S. L. R. 94 : 
A. I. R. 1914 Sind 108. 

S. 122 — Inquiry into the fitness of a 

surety — Magistrate's poiver to record evidence. 

In enquiring into the fitness of a surety, a 
Magistrate has power to record evidence on 
oath in the exercise of the power and duty 
conferred and imposed on him by S. 122. 
Emperor v. Ghulam Mustafa, 

1 Cr. L. J. 190 : 
24 A. W. N. 52 : 1. L. R. 26 All. 371. 

S. 122 — Judicial proceedings — Evidence 

— Admissibility— Police reports — Procedure — Evi- 
dence need not be formally recorded. 

Proceedings under S. 122, Cr. P. C. are 
judicial proceedings. Consequently, an order 
under S. 122 can only be based on admitted 
facts or legal evidence. Reports of Police 
Inspectors or Mukhtiyarkar are not evidence 
admissible in proceedings either under Division 
B or Division C of Chapter VIII, Cr. P. C. 
A Magistrate is not required to formally 
record the evidence. It is sufficient to indi- 
cate the nature of the evidence in the formal 
record in writing of reasons for refusing to 
accept sureties. Emperor v. Haji Usma7i. 

11 Cr. L. J. 497 : 
7 I. C. 592 : 4 S. L. R. 18. 

S. 122 — Magistrate’s power to reject 

surety — Sujfcient ground — Defence zoitness, whe- 
ther can stand surety — Revision. 
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Sureties for Rood l)cIi:iviour should not be 
rejected merely on the t.trcn"lh of tlie report 
of ti Tiilisildar and a Sub-Inspcclar of Poliec, 
vitljout giving the sureties an opporlnnity of 
meeting any allegations llial may be made 
against them. The fact that a person offer- 
ing himself ns surety has given evidence in 
favour of that person in a proceeding under 
S. 109 or S. 110 which resulted in the passing 
of an order requiring security, would not be 
at all a good reason for refusing to accept 
. tlic surclv. Jiairagi v. Emperor. 

IS Cr. L. J. 727 : 

22 r. C. 175 : A. I. R. 1914 AH. 487. 

S. 122 — Magistrate refusing to accept 

sitrclij — licasons for non- acceptance — llclation- 
sliip, 

A surety should not be rejected on the sole 
ground that ho is related to the accused. A 
Magistrate can refuse to accept a surety only 
on a valid and reasonable ground. A Magis- 
trate should exercise his independent judg- 
ment and not implicitly accept the opinion 
expressed in .a Police Report without consider- 
ing the facts on which such opinion is based. 
Jn re : Abdul Khan. 4 Cr. L. J. 169 : 

10 C. W. N. 1027. 


, Cr. P. CODE (1898), S. 122 
' enabling them to collect evidence. Hut the 
M.agistr.'itc's order must i)rocccd on a considera- 
; lion of the evidence and not of the Police 
Report. Inipcrator v. Mahro. 10 Cr. L. J. 225 : 

2 S. L. R. 11. 

-S. 122 — Kcfitsing Sureties on ground 


S. 122 — Order based on Police Iteport, 

legality of. 

An order of rejection of surely based merely 
on Police is bad in law. Inipcrator v. Mahro, 

•2 8. L. R. Cr. 11; 10 Cr. L, J. 225, followed. 
Emperor v. Kamal. 10 Cr. L. J. 230 : 

2 S. L. R. 15. 

S. 122 — Kcfusal to accept sureties upon 

invalid and unreasonable grounds — Acling on 
Police report and not on enquiry by the Magistrate 
himself, improper, 

^Yhcrc a Magistrate refused to accept 
sureties tendered by a person bound down 
under S. 110, Cr. P. C., upon the following 
grounds: (t) that three out of four sureties 
arc not residents of the village where the 
defendants live ; (ii) that none of them have 
sullicicnt movable property ; {Hi) that all of 
them arc reported to be of bad character 
and (fa) that three of them are relations of 
a person who was suspected of receiving 
stolen property : Held, that the first, second | 
and fourth grounds arc not sullicicnt ; that 
the third ground may be .sufiicienl, but the ' 
Magistrate in determining that question can- I 
not net on a report submitted by the Police, j 
but must hold an enquiry in re.spcet thereto, i 
Suresh Chandra llasu v. Emperor. ' 

3 Cr. L. J. 468 : ; 

3 C. L. J. 575. 

J 

-S. 122 — Kef using Surrlics merely on | 


I of relationship. 

I Sureties orfered under S. 122 should not be 
j refused on the ground that they are related to 
I the accused. Emperor v. Miro. 9 Cr. L. J. 247 : 

I 1 S. L. R. 3. 

S. 122 — Security for good behaviour — 

Proposed surely — Previous conviclion. 

The mere fact that a person was once convict- 
ed does not render him unfit for surcty.sliip for 
all times to come. Emperor v. liaghunath 
Singha. 1 Cr. L. J. 359 : 

I. L. R. 26 All. 189. 

S. 122 — Security for good behaviour, 

object of — Sureties, rejection of — Judicial enquiry 
— Grounds for refusal. 

The object of an order for furnishing security 
for good behaviour is the prevention of crime, 
and not to secure tlic imprisonment of tlie person 
' concerned. Under S. 122, Cr. P. C. when a surety 
for good behaviour is offered, the Magistrate is 
required to consider the matter judicially, and 
to state reasons for not accepting a surety. 

I The mere fact that the sureties offered, 

' although solvent and rcspccUiblc, live at a 
I distance from the persons bound over, is not a 
' good reason for refusing to accept them, 

I In re: Jesa Jihalha. 21 Cr. L. J. 377 : 

' 55 I. C. 857 : 22 Horn. L. R. 190 : 44 Bom. 385 ; 

I A. I. R. 1920 Bom. 292. 

-S. 121— Security for good behaviour — 


I ‘ UnfW — Discretion of Magistrate. 

, The ‘unfitnc.ss’ of a surctj’ under H. 122, is not 
! limited to pecuniary unfitness. The question 
, as to whetlicra particular person is ‘ lit’ or not 
' is for the .Magistrate to decide. Jn re : Jalil. 
i 8 Cr. L. J. 388 : 

, 8 C. L. J. 244. 


Police report — Legality of the order. 

The di‘-crction vested in the .Magistrate, of 
refusing to accept sureties is not arbitrary or 
absolute, but judicial, the determination of 
which c.an only be made on legal evidence. In 
all such cases, it is the duty of the .Magistrate to 
examine the sureties offered, ns to their fitness, 
and to take such other evidence ns the accused 
may tender. If the Magistrate asks the Poliec 
to report, it .should be merely uith a view of 


j S. 122 — .‘security for keeping the peace — 

; Surety, inability of, to control person bound — 
, llejecHon of surely —Security, nature of. 

Inability of the surety to control tile accused 
' whether owing to distance or anj' other rca.son, 

I is a good ground for rejecting the surety, 
j though mere distance is not. In the ease of a 
bond for good behaviour to keej) jicacc pcr.sonal 
! security must be given. E security of house 
! or catlic is not enougii. Emperor v. Mohnm- 
' mad Jiakhsh. 25 Cr. L. J. 796 .- 

81 I. C. 316 : 26 O. C. 284 : 
A. I. R. 1924 Oudh 80. 


S. 122 — Sureties — lleporl by Police as 

to fitness of sureties, admissibility of. 

IVhcrc a .Magistrate calls for a report from the 
Sub-Insj)cctor of Police as well as from the 
Tahsildar ns to the fitness of p:irticular per.sons 
to act as sureties in a ease and the Tahsildar 
reports in the affirmative and the Sub-Insjicctor 
in the negative, the .Magistrate .should not net 
upon Police report, it being inadmissible but 
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should take evidence and base a decision 
thereon. Zoraioar v. Emperor. 

16 Cr. L. J. 445 : 

29 I. C. 77 ; 13 A. L. J. 469 : 

A. I. R. 1915 All. 177. 

S. 122 — Sureties, fitness of — Distance, 

whether disqualification. 

S. 122 of the Cr. P. C. gives a discretion 
to a Blagistrate to refuse or accept the 
sureties according as he considers them 
unfit or otherwise for the purpose for which 
the security is required. In each case the 
Magistrate must consider whether the 
surety is in a position to exercise consider- 
able control and supervision over the accused. 
The mere solvency of a surety may not 
invariably be sulTicient to ensure the good 
conduct of the accused any more than the 
mere fact of his residing at a distant place 
may be a sufiicient ground for rejecting him 
as such. It is reasonable to expect and require 
that the sureties to be rendered, should not 
be sureties from such distance as to make it 
unlikely that they would exercise any control 
over the man for whom they are willing to 
stand surety. If the sureties undertake to 
keep the accused within the area of their 
observation or to adopt other suitable 
measures, for securing the supervision and 
control heeded to keep him in good behaviour, 
there can be no inherent objection to their 
being accepted as sufiicient. Emperor v. 
Rameswar Tewari, 24 Cr. L. J. 795 : 

74 I. C. 539 : 10 O. L. J. 299 : 
A. I. R. 1923 Oudh 165. 

S. 122 — Sureties, fitness of. 

Sureties cannot be rejected on the ground 
that they will not be able to influence the 
bad character bj' example and precept. The 
most that a Magistrate can demand is that 
they should be respectable men, neighbours of 
the bad character and solvent, Croton v. Ahmed. 

9 Cr. L. J. 256 : 

1 S. L. R. 14. 

S. 122 — Surety, evidence about fitness 

of, refection of — Magistrate, duty of — Burden of 
proof. 

The power of rejection of surties should not be 
used merely to prevent a ‘ badmash ’ from 
giving security. The burden on accused to pro- 
duce the evidence of the fitness of the surety, 
is ordinarily discharged by the evidence of the 
surety himself. If the Magistrate is not 
satisfied with that evidence, that alone is not 
sufficient ground for rejection. He must 
make further inquiry and eome to a definite 
conclusion one way or the other. Muhammad 
Ibrahim v. Emperor. 16 Cr. L. J. 479 : 

29 I. C. Ill : 8 S L. R. 322: 

A. I. R. 1914 Sind 15. 

— S. 122 — Surely — ■ Good behaviour — 

Fitness of surety. 

The ground of refusal bj’^ a Magistrate to ac- 
cept a surety for good behaviour under 
S. 122 must be valid and reasonable, and must 
be dealt with in each ease as it arises. Refusal 
by a Magistrate to accept as sureties' the bro- 
thers of the person bound down to be of good 
behaviour because they were unfit for the reason 
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that the person bound down was a notorious 
dacoit and there was a consensps of opinion 
that his brothers would not be able to keep 
him in control, is reasonable and valid one. 
Asiraddi Mandal v. Emperor. 

15 Cr. L. J. 169 : 
22 I. C. 745 : 41 Cal. 764 . 
A. I. R. 1914 Cal. 626.' 

S. 122 — Surety for good behaviour, 

fitness of. 

A surety for good behaviour cannot be rejected 
on the ground that he is already a surety for 
another person. Ghisa v. Emperor. 

24 Cr. L. J. 517 : 
73 I. C. 53 : A. I. R. 1924 Oudh 132. 

S. 122 — Surety, unfitness of — Reasons — 

Notice to recording of sureties. 

The Magistrate, in rejecting sureties under 
S. 122, has to record his reasons for doing so. The 
reasons must be carefully considered and 
tested which is best done by their being 
brought to the notice of the persons who are 
refused as sureties, and by their having an 
opportunity for controverting them. If that 
is not done, the order rejecting the sureties 
must be set aside. Ela Buksh v. Emperor. 

11 Cr. L. J. 243 : 
6 I. C. 124. 

S. 122 — Surety, when can be rejected — 

Reliability, test of. 

When an accused person is called upon to 
produce a surety, such surety must be accepted, 
or, if rejected, he must be rejected upon 
tangible evidence recorded and considered by 
the Magistrate. The mere fact that a person 
has once been challaned for a theft, is no ground 
for holding that he is not a reliable person. 
Munshi Singh v. Emperor. 21 Cr. L. J. 365 : 

55 I. C. 733 : 18 A. L. J. 324 : 
A. I. R. 1920 All. 170. 

S. 122. 

The discretion conferred on a Magistrate by 
S. 122 is a wide one, and the High Court should 
not lightly interfere with any reasonable 
exercise of the same. Bairagi v. Emperor. 

15 Cr. L. J. 727 : 
22 I. C. 175 : A. I. R. 1914 All. 487. 

Ss. 122, 123 — Acceptance of surety — 

Procedure. 

There is a procedure laid down which is to be 
followed by the Magistrate in rejecting a surety. 
But there is nothing to prevent him from 
accepting persons, with whom he is satisfied 
without any sort of inquiry or examination of 
witness on oath. Superintendent and Rememb- 
rancer of Legal Affairs, Bengal v. Azizur Rahaman 
Chaxidhury. 38 Cr. L. J, 635 : 

168 I. C. 716 : 41 C. W. N. 415 : 
9 R. C. 873 : A. I. R 1937 Cal. 233. 

Ss. 122, 123 — Fitness of surety — Onus — 

Decision— Order passed by Sessions Court — 
Jurisdiction of Magistrate to decide fitness of 
surety. 

The accused should prove to the satisfaction 
of the Magistrate that the surety is a fit person. 
The Magistrate should decide this on evidence 
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nnd on n jirofccdiri" wliicli i'; judicial, lint 
lie cannor decide in anticijialioii. willioiil takini: ' 
any evidence, tlial no evidence but lliat of a 
particular cla‘-s of witnesses wilt satisfy Iiim. : 
'J’lic word ‘‘.Macistratc*’ in .S. ]‘J2 implies tlic 
."Magistrate who made the order or Ids successor 
in oiliec who is properly seized of tlic inquiry. 
The same is the ease with the superior Courts i 
mentioned in S. ]2;5. Tlic Magistrate has no ' 
jurisdietion to decide on the fitness on a bond , 
ordered by the Sessions Court; the adequacy i 
^'f the security should be decided by the latter | 
)^.urt. JmpcraloT v. Allahdino, 1 

12 Cr. L. J. 410 : j 
11 I. C. 594. 

Ss. 122, 123 — Scairilij proccctliriffs — Pro- i 

credinps wider S. 123 (2) — Poxcer of Sessions 
.Judge lo lest sureties. 

A Sessions Court before which proceedings arc 
laid under S. 12;i (2), Cr. 1’. Cede, has neither 
the duty nor the power to test the sureties, | 
this is the function of the Jla^istratc. Emperor | 
V. Xnrendra Xalli Singh. 31 Cr. L. J. 802 : I 
125 I. C. 156 : 9 Pal. 741 : ' 
A. I. R. 1930 Pal. 217. 

Ss. 122, 123 (3),367, 424— 

rciiuirement of sureties — Ilejcction of — linquirn, 
delegnliou of — IJnhitual cheat — Proof — Evidence 
.let (/ of IS72), S. 11. 

The Sessions .Judge, in writing his order. 
Vshould show that he has considered the ease of 
.'each individual prisoner on it.s own merits. 
Wlien the question is whether a man is a habit- 
ual cheat, the fact that he belongs lo an 
organization formed for the purpose of 
haliitually cheating in concert, is relevant under 
S. 11 of the Evidence Act. It is unsafe and 
improper to accept, as security for good 
behaviour, men whom the Magistrate docs not 
know himself, and Avho will not ajipcar before 
him to be questioned. A Magistrate cannot 
refuse the sureties on the ground that when 
they were called on to slate in writing what 
inllucnec they had over the accused persons, 
they failed to do so. (Per Coxc, .1. — lii/vcr, J. 
dissenting) — S. 122 docs not necessitate a 
judicial inquiry at all ; but if it doc.s, such an 
enquiry may be delegated lo another 

Magistrate. A .Magistrate ought to record his 
reasons in the order ; but the omission doc.s not 
justify interference by the High Court in 
revision where the Subordinate Magistrate 
Af.o whom the impiiry was transferred recorded 
ids reasons for rcjccling the sureties and the 
inipiiring .^Iagistrate accc])led them. Kalu ' 
Mirxa v. Emperor. 11 Cr. L. J. 23 : ■ 

5 I. C. 29 : 14 C. W. N 49. i 

S. 123. 

See Cr. P. C., S. 100. 

S. 123 — Hadmasli — Sceitrili! bond for 3 

tirars — J'rcfh jim.-eedings xeithiu xceil; from expinj 
of nears — Evidence of ronduct prior to the expiry 
of the term, anmissihiliti/ of. 

It is not fair to run in a man .•i'- bidtnnsli before 
he has had aTi oppartunily of s!i,,«in^ that he 
is niliing to adopt an litun-sl iiveliiiood. lienee 
vJiere a man nho w.is unil-'r a bom! for good 
bc!ia\iour for :> ye.irs. is again run in within a ■ 
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week of the expiry of that term, the proceedings 
arc bad in I;iw. lOvidenee, relating to the period 
prior to the date %xhen the term of .'J years 
expired, is not admissible in such a ease. 
Itanjil \\ Emperor. 3Cr. L. J.'96; 

3 A. L. J. 29 : 26 A. W. N.'30 ; 
I. L. R. 28 All. 306 : 1 M. L. T. 58. 

S. 123 — Detention by Magistrate pending 

order of .Sessions .Judge — Imprisonment by latter — 
Starting point. 

tVhcrc a jicrson is ordered by a Magistrate to 
be detained in prison pending the orders of the 
Sessions .Judge under S. 12;j and the Sessions 
.Judge orders him to be imprisoned for failure to 
give security, the period of imprisonment 
should be taken lo commence from the date of 
the Magistrate’s order. Emperor w Balnle. 

32 Cr. L. J. 1186 : 
134 I. C. 406 : 8 O. W. N. 888 : 
I. R. 1931 Oudh 358 : A. I. R. 1931 Oudh 387. 

S. 123 — Disseminates, etc., meaning of — 

Evidence. 

' The words ' disseminates or attempts to disse- 
minate ’ in S. 108, refer to whether the 
evidence showed tliat there was something to 
show that a repetition of the offence was 
probable. In such a ease, the prosecution has 
not to show that the act complained of is a habit 
on the i)arl of the person who is bound over. 
Gudri Chaudhry v. Emperor. 

33 Cr.L.J.711 (1): 
139 I. C. 88 : 13 P. L. T. 275 ; 
I. R. 1932 Pat. 195 : A. I. R. 1932 Pat. 2132. 

S. 123 — Sureties, necessity of. 

' Proceedings under S. 12.'J should not be taken 
I without notice to the persons afTccted by the 
i order. Sitaram Ahir v. Emperor. 

34 Cr. L. J. 813 : 
144 I. C. 447 : 14 P. L. T. 299 ; 12 Pat. 770 : 
6 R. P. 2 (1) : A. I. R. 1933 P.nt. 276 (1). 

S. 123— Failure to give security — Subse- 
quent conviction — Sentence, starling o'. 

When a person who is committed to prison 
under S. 128 is sentenced lo imprisonment on a 
conviction for a substantive orfcncc, the 
term of imprisonment cannot be deferred but 
must commence at once. Emperor v. Durga 
Bahirav. 1 Cr. L. J. 1114 : 

6 Bom. L. R. 1098. 

S. 123 — Imprisonment under S. 123 (0) 

— Order, hoxc to be made. 

Under S. 12.8 (0), imprisonment can be 

either rigorous or simple, and ordinarily the 
order with respeel to this .should be made 
along with the order under .S. 128 (1), for 
commitment to pri-on. Bangi v. Emperor, 

38 Cr. L. J. 388 : 
167 I. C. 403 : 9 R. N. 185 : 
I. L. R. 1937 Nag. 173 : 
A. I. R. 1936 Nag. 265. 

S. 123— Order for Tecurity— Security fur- 
nished — Beferenee to Sessions Judge. 

S. 128 has referenec lo a ease where default 
is made in furnishing the security, but if 
the security is given, the ••celion does not 
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apply and no reference to the Court of 
Session is necessary. Ram Kishcn v. Emperor. 

19 Cr. L.T. 2: 
42 1. C. 914 : 15 A. L. J. 822 : 
40 All. 39 : A. I. R. 1918 All. 215. 

S. 123 — Order for security for good 

behaviour — Failure to give security — Imprison- 
ment, period of. 

Under S. 123, a person who is ordered to 
furnish security for good behaviour and fails 
to do so, must be detained in prison for the 
period for which security was demanded. An 
order for imprisonment for a shorter period 
is illegal. Emperor v. Khushi Mohammad. 

31 Cr. L.J. 583 : 
123 I. C. 835 ; A. I. R. 1930 Lah. 49. 

S. 123 — Order to give security — 

Imprisonment in default of sceurity long after 
date fixed, legality of. 

If a person ordered to give security fails to 
do so w’ithin the time fixed by the Court 
or within such further time as the Court may 
grant, the Court should, on non-compliance 
by the fixed date, commit him to prison. 
It cannot inflict punishment long after the 
fixed date has expired. In re : Muthu Gowden 
V. Emperor. 10 Cr. L. J. 481 : 

4 I. C. 36. 

— S. 123 — Procedure — Sessions Judge, duty 

of. 

The Sessions Judge must pass a definite 
order binding over and is not merely required 
to confirm an order passed by the Magistrate. 
Bahadur v. Emperor. 26 Cr. L. J. 659 : 

85 I. C. 914 ; 1 O. W. N. 773 : 
A. I. R. 1925 Oudh 517. 

S. 123 — Reference — Sessions Judge, 

powers to decide fitness of surety. 

There is nothing in S. 123 which specifically 
confers a power on the Sessions Judge, while 
hearing an appeal to decide who arc fit 
persons to give the security demanded. Super- 
intendent and Remembrancer Legal Affairs, 
Bengal v. Azizur Rahaman Chaudhury. 

38 Cr. L.J. 635 : 
168 I. C. 716 : 41 C. W. N. 415 : 
9 R. C. 873 : A. I. R. 1937 Cal. 233. 

S. 123 — Refercnee to Sessions Judge — 

Sessions Judge’s power to order fresh trial. 

In a submission under S. 123, the Sessions 
Judge has no jurisdiction to direct the Magis- 
trate to pass a fresh order under S. 112 and 
to try the case de novo after complying -with 
the provisions of S. 112. Emperor v. Nim. 

33 Cr. L. J. 898 ; 
139 I. C. 783 : 26 S. R. 200 : 
I. R. 1932 Sind 144 : A. I. R. 1932 Sind 88. 

S. 123 — Security for good behaviour — 

Term exceeding one year — Reference to Sessions 
Judge — Sessions Judge’s power. 

S, 123 contemplates a decision by the Sessions 
Judge on the merits of the order demanding 
security for good behaviour and not on the 
sufficiency of the security offered. In re : 
Gagan Chandra Das v. Emperor. 

7Cr. L.J. 323; 
12 C. W. N. 463. 
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S. 123 — Sureties — Acceptance or rejec- 
tion by sureties. 

Sessions Judge cannot, under S. 123, accept 
or reject sureties but he must send back pro- 
ceedings to Magistrate. Parbati Charan v. Em- 
peror. 35 Cr. L. J. 952 : 

149 I. C. 408 : 61 Cal. 588 : 6 R. C. 593 : 

A. I. R. 1934 Cal. 482. 

S. 123. 

The committal of person to prison under 
S. 123 amounts to a sentence of imprison- 
ment. In re : Mala Chengadu ^ 

35 Cr. L. J. 1153 : 
150 I. C. 796 : 1934 M. W. N. 486 : 
40 L. W. 63 : 67 M. L. J. 300 : 
57 Mad. 928 : 7 R. M. 48 (1) : 
A. I. R. 1934 Mad. 457. 

Ss. 123, 109 — Imprisonment, nature of. 

S. 109 is a preventive and not a punitive 
section, and so, in the absence of special 
reasons, the type of imprisonment should be 
simple. Rangi v. Emperor. 38 Cr. L. J. 388 : 

167 I. C. 403 : 9 R. N. 185 : 
A. I. R. 1936 Nag. 265. 

Ss. 123, 110 — Security required for 

period longer than one year — Failure to furnish 
security — Procedure. 

The provisions of S. 128 arc clear on the 
point that if security is not furnished and 
security for a period of more than one year has 
been ordered, the case must be referred to the 
Sessions Judge, who alone is empowered to 
pass orders under that section for the imprison- 
ment of the person who has failed to furnish 
security. Qamar Din v. Emperor. 

23 Cr. L. J. 454 : 
67 I. C. 726 : 66 P. L. R. 1922 Cr. : 

A. I. R. 1922 Lah. 475. 

— Ss. 123, 11%— Sessions Judge confirm- 

ing order of Magistrate — Order, if overrides 
Magistrate’s order. 

When an order has been passed by a Sessions 
Judge under S. 123 (3), it is this order that is 
in force and not the order of the Magistrate 
though the order passed may be one of confir- 
mation of that of Magistrate. Emperor v. 
Lashharo. 38 Cr. L. J. 961 : 

170 I. C. 676 : 10 R. S. 71 : 31 S. L. R. 409 : 

A. I. R. 1937 Sind 203. 

Ss. 123, 193 (2)— Interpretation of— 

Sessions Judge, transfer of, rc'^crencc by, to^ 
Additional Sessions Judge — Jurisdiction. 

S. 193 (2) should be interpreted in a liberal 
sense. Where a Sessions Judge, who was 
authorised by a Government Notification to 
transfer cases to the Additional Sessions Judge, 
transfers the hearing of a reference to the 
Additional Sessions Judge, the latter has juris- 
diction to hear the reference. Binoda Bchari 
Nath V. Emperor. 25 Cr. L. J. 661 : 

81 I. C. 149 : 50 Cal. 229 : 
39 C. L. J. 75 : A. I. R. 1923 Cal. 649. 

Ss. 123, 297— Accused under detention 

in default of giving security — Subsequent sentence 
of imprisonment for substantive offence — Com- 
mencement of sentence. 

A person committed to prison under S. 123 (1), 
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is not undergoing ‘ a scttlcncc of hnprisonment ' 
within the meaning of S. .‘507. Consequently 
when such a person is sentenced to iinprison- 
nient for some substantive ofTenec, the sentence 
for the substantive offence sliould commence 
from tlic date on wliieh it was passed not from 
the expiration of the detention in default of 
furnisliing security. Emperor v. Lchria. 

13 Cr. L. J. 189 : 
13 I. C. 1005 : 8 N. L. R. 20. 

.S'lY also Emperor v. Vishuii Balkrisinia Ham. 

V 13 Cr. L. J. 849 : 

^ 17 I. C. 785 ; 14 Bom. L. R. 965. 

Ss. 123, 397 — DcleiUion in prison under 

S. 123 — Subsequent sentenee, concurrent runn- 
iuf^. 

An order detaining a person in prison until 
he gives security is not a sentence of im- 
])risonment and, therefore, S. 397, Cr. P. C., 
docs not authorise a Jlagistratc to direct that 
a subsequent sentence should take effect on 
the expiry of the previous detention. Emperor 
V. Sukliaising. 23 Cr. L. I. 255 : 

66 I. C. 191 : 15 S. L. R. 205. 

Ss. 123, 397 — Failure to give security — 

Detention — Conviction and sentence for offence — 
Concurrent running of sentences, 

A person who has been committed to prison, 
or is ‘detained in i)rison’ under S. 123, is not 
-‘undergoing a sentence of imprisonment’ within 
the meaning of S. 397, Cr. P. C. Where a 
man so committed or detained is convicted 
and .sentenced to imprisonment for a sub- 
stantive offence, the sentence should run con- 
currently with the ])criod of detention under 
S. 123. Emperor v. Pandhi. 11 Cr. L. J. 115 : 

4 1. C. 603 : 3 S. L. R. 114. 

Ss. 123, 397 — Failure to give security — 

Detention, tclietlicr i7nprisontncnt — Object of 
detention — Imprisonment for substantive offence. 

Imprisonment on account of failure to 
furnish security for good behaviour is not a 
sentence of imprisonment within the meaning 
of S. 397, Cr. P. C. The object of detaining 
men in prison under S. 123 is to control their 
conduct for a certain period, and this object 
is attained equally well if a sidjsequent sent- 
ence of imprisonment for a substantive offence 
is made to run concurrently with imprison- 
ment under the section. Markandar Genda v. 

'i Emperor. 17 Cr. L. J. 528 : 

A 361. C. 496 : 1 P. L.J. 212 ; 

A. I. R. 1916 Pat. 182. 

^Ss. 123 and 397 — Imprisonment in de- 
fault of security — Subsequent sentence — Date of 
commenranrnt. 

A jicrson committed to prison under S. 123 
is not undergoing a sentence of imprisonment 
within the meaning of S. 397, Cr. J'. C. So 
vherc a person undergoing irnprisonicnt under 
S. 1‘23 was convicted under .S. 170, and sen- 
tenced. the sentence of imprisonment should 
be ordered to commence from the date of 
order. In re : Joglii Kannisan. 8 Cr. L. J. 402 : 

4 M. L.'j. 223 : 31 Mad. 515. 
Ss. 123, 397, proviso — Scufrner, tclial I 
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The word “sentence” in S. 397, and it-s 
proviso inchide.s an order of committal to, or 
detention in, jjrison within the meaning of 
S. 1‘23 of the Code, In re : .\'ga Pi/e. (F. 13.). 

32 cL L. J. 714 : 

131 I. C. 501 : 9 Rang. 110 : 
I. R. 1931 Rang. 133 : A. I. R. 1931 Rang. 127. 

Ss. 133, 493 — Reference — Bail pending 

reference. 

Pending the hearing of a reference made to 
a Sessions .Tudge under S. 123 (2) in rc.spect of 
an order made under S. 110 of that Code, 
the Sc.ssions .Indge has jurisdiction under 
S. 408 to admit the person adversely affected 
by that order to bail. Ahmed Ali Sardar v. 
Emperor. 24 Cr. L. J. 953 : 

75 I. C. 537 : C. L. J. 592 : 50 Cal. 969 : 

A. I. R. 1923 Cal. 723. 

Ss. 123, 514, Sch. V, Form No. 42 — 

Bail bond fded in Court since abolished— Succes- 
sor, pozoers of, to enforce bond — Security for keep- 
ing peace or good behaviour — Order directing 
accused to furnish security zvithin fixed time — 
Absconding of accused — Sureties for attendance, 
liability of. 

A security bond was given in form No. 42 of 
the Fifth Schedule, Cr. P, C., originally filed 
in a Court whicli has since ceased to exist, 
can also be enforced by its successor to which 
the otiicr functions of tlie defunct Court have 
been transferred. Where a Magistrate passes 
an order under S. 123, Cr. P. C., directing 
an accused to give security for keeping the 
peace or for good behaviour for more than 
one year and allows him time to file a secu- 
rity by a fixed date, but the accused absconds 
on that date the liability of the sureties who 
held themselves responsible for the accused’s 
attendance in Court cannot be held to be 
terminated. Mustaqimuddin v. Emperor. 

27 Cr. L. J. 377 : 

92 I. C. 889 : 24 A. L. J. 327 : 

L. R. 7 All. 78 Cr. & 152 Cr. : 

A. I. R. 1926 All. 297. 

S. 123 (1) — .‘Iccused undergoing im- 
prisonment — Security proceedings — Conviction 
during imprisonment, legality of — Procedure. 

The proper course to be followed by a Magis- 
trate wlicrc security proceedings have to be 
taken against an accused undergoing im- 
prisonment is to adjourn the proceedings 
till the expiry of the term of imprison- 
ment and to communicate the order re- 
quiring the arcused to furnish security 
to the jail authorities and to ask them to detain 
the prisoner in jail, upon the expiration of the 
sentence in accordance with the provisions of 
S. 123 (1). A conviction for not furnishing 
security, while the accused is undergoing im- 
prisonment is premature. Empezor v. A’ana 
Batnji Shinde. 27Cr. L.J. 1163: 

97 I. C. 747 : 28 B. L. R. 1038 : 

A. I. R. 1926 Bom. 545. 

Ss. 123 (1), 120 (1), 118-.9. 123 (/), 

scope of — .Suspected person in prison zchen order 
under s. IIS is passed — Proper order — Period of 
security, commencement of. 

S. 12.‘5 (1) «locs not emitemidate, tliat 
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when tlie order tinder S. 118, against him is 
passed, he should be released from prison on 
the expiration of the sentence in order that he 
might find his sureties. He can, if it is possible 
for him to do so. furnish security while he is in 
prison undergoing his sentence of imprison- 
ment ; and he can. if he cannot furnish security 
before the expiration of his sentence, furnish 
security on the expiration of that sentence or 
at any time during the period for which lie is 
committed to prison in default, and his sure- 
ties will be accepted or rejected according to 
the provisions of S. 122. 

Consequently, where the suspected person 
is already undergoing imprisonment at the 
time an order under .S. 118 has to be iiasscd, 
the proper order is to direct that the period for 
which the suspect is required to "ive security 
shall commence from the date of the expiration 
of the sentence of imprisonment he is tlicn 
undergoing. An order iletaining him in ])rison 
for a certain period on failure to furnish 
securitv is not sulficient. ICnipcror v. Ilut-tain 
Allahdin. 38 Cr. L. 1- 1014 ; 

171 I. C. 61 : 

A. I. R. 1937 Sind 204 ; 

10 R. S. 86 : 31 S. L. R. 412. 

S. 123, sub-section (2; — Xolice to 

accused. 

Before dealing with a reference under S. 123 
(2), the Sesionss Judge is bound to fix a date 
for hearing and to give reasonable notice to 
the person concerned and to hear him if lie 
wishes to be heard. Ngn Jlnauus. v. Emperor. 

2 Cr. L. J. 736 : 

3L. B. R. 43. 

Ss. 123 (2), 397 — Detain in custody — 

Failing to give security — Nature of imprisonment 
— Second sentence — Mode of serving sentence. 

The words “ committed to prison” used in 
S. 12.3 (1) arc equivalent to a sentence of 
imprisonment, and do not merely mean commit- 
ted to custody. The words, ” detained in 
prison,” in sub-s. (2) have also a similar mean- 
ing. A person failing to give security for his 
good behaviour is liable to imprisonment and 
the imprisonment takes effect from the day on 
which the warrant of the Magistrate directing 
detention in prison has been executed. If the 
accused is in the meantime convicted from 
another offence, the sentence under S. 123 
should be carried out first. Emperor v. Tula 
Khan. 7 Cr. L. J. 427 : 

5 A. L. J. 318 : 28 A. W, N. 133 : 

3 M. L. T. 41 : 30 AH. 334. 

S. 123 (3) 

It is a fatal defect in regard to an order under 
S. 123 (3) that it was ])assed without giving 
the accused an opportunity of being heard by 
the Sessions Judge. Kunze Wa v. Emperor. 

10 Cr. L. J. 69 : 

2 I. C. 531 : 5 L. B. R. 34. 

S. 123 (3) — Magistrate, zdiethcr can 

azvard imprisonment for default of furnishing 
security. 

A Magistrate has no authority to pass an 
order for an imprisonment of a person, who 
upon being required to furnish security, fails to 
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do so. He should refer the matter to the 
Sessions Judge and detain the man in prison 
pending the orders of the .fudge. Sundar v. 
Emperor. 21 Cr. L. J. 623 : 

57 I. C. 287 : A. I. R. 1920 Lab. 283. 

S. 123 (3) — Scope of — Proceedings laid 

before Sessions Judge — His power to require 
further information or order re-trial. 

S. 123 (3) empowers the Sessions .fudge, 
when proceedings by a Magistrate are laid be- 
fore him to require from the Jlagistrate any 
further information or evidence which he 
thinks necessary, but it does not empower him 
to order a re-hearing of the case. Narayan 
Singh V. Emperor. 25 Cr. L. J. 1112 ; 

81 I. C. 936 : A. I. R. 1925 Cal. 191. 

Ss. 123 (3), 405 — Pozoers of Sessions 

Judges and High Courts — .Appeal to D. M. 

S. 123 (3) gives discretionary jiower to a 
Sessions .ludgc or High Court, to deal with 
a case on the merits and, after giving an 
accused an opportunity of being heard, to pass 
sucli order as the circumstances of the case 
may require. An order passed bj’’ a Sessions 
.Tiidge under S. 123 cannot be the subject of an 
appeal to a District Magistrate under S. 400 of 
the Code. Emperor v. Amir Bala. 

12 Cr. L. J. 257 : 
10 I. C. 802 : 13 Bom. L. R. 203 ; 

35 Bom. 271. 

Ss. 124, 125 and 126— Security for good 

behaviour — Order of Deputy Magistrate accepting 
sccurify — District Magistrate’s order passed zoilhout 
notice to parties, cancelling that order, legality of. 

I Wliere the Deputy Commissioner is not 
satisfied with the securities accepted by the 
Deputy Magistrate, he cannot himself cancel 
the order and issue warrants for the arrest 
of the .accused. He should liold such enquiry 
as lie thinks necessary after notice to the 
parties concerned and report the matter to the 
Court of the Judicial Commissioner. Mahabir 
V. Emperor. 2 Cr. L. J. 507 : 

8 O. C. 245. 

S. 125 — Application under section, zvhe- 

thcr appeal — Bond to keep the peace — Distriet 
Magisti ale’s pozver to cancel. 

An application under S. 125, is not an apepal 
and docs not give power to the District INlagis- 
tralc to review an order jiassed by a Deputy 
Magistrate on the ground that it was improperly 
passed. It is open to a District Magistrate 
to set aside, under S. 125, a bond to keep the 
peace if, on such evidence as may be laid before 
him, he finds that the danger of a breach of 
the peace no longer exists. Ram Din Singh v. 
Naujadak Singh. 24 Cr. L. J. 204 : 

71 I. C. 668 : A. I. R. 1923 All. 484. 

S. 125— Bond for keeping peace, can- 
cellation of— Jurisdiction— District Magistrate, 
qwzocr of — Forum. 

A District Magistrate has power at any time, 
for sulficient reasons to be recorded,^ to caneel 
any bond for keeping peace, provided it was 
given in obedience to an order of a Court 
.subordinate to him. Lalji v. Emperor. 

19 Cr. L. J. 188 : 
43 I. C. 604 : 16 A. L. J. 39 : 
40 All. 140 : A. I. R. 1918 All. 343. 
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S. 125 — Bond for hrrping the peace — 

District ^Blgislralc, to luodifij. 

Under S. IS.!, a Uisilricl Mniristrale 1ms power 
to cancel a bond for keeping llic peace at any 
lime, if he considers it inadmissible but be ; 
cannot alter or modify it. Under Ss. 4()G and 
•108 of the Code, he can alter or modify a bond 
for good behaviour onlv. Paines v. limpcror. 

23 Cr. L. J. 334 : 

67 I. C. 346 : A. I. R. 1922 Nag. 180. 
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S. 125 — Petition under S. 125 — Right 

of jictitioncr to be heard. 

A Distriet Magistrate dealing with an appli- 
cation Tinder 8. 12.'; is exercising neither 

appellate nor rcvisional jurisdiction and it is 
not incumbent upon him to lie.ar the Mtihhliar 
of the petitioner before disposing of the 
application. Khetrahasi Sahu v. Emperor. 

19 Cr. L. J. 246 : 

44 I. C. 38 : A. I. R. 1918 Pat. 184. 


S. 125 — Bond to keep the peace, cancclla- 

' tion, grounds of — District Magistrate, po:ccT of, to 
cancel bond. 

A District Magistrate has power under S. 12.5 
to direct the cancellation of a bond to keep the 
peace executed pursuant to an order of a sub- 
ordinate Magistrate, for any reasons which 
may appear sufneient to him. He may cancel 
the bond on the ground that it should never 
have been rccjuircd. Eabu Sardar v. Emperor. 

4 Cr. L. J. 399 : 

4 C. L. J. 428 ; 11 C. W. N. 25 : 

I. L. R. ; 34 Cal. 1. 

S. 125 — Distriet Magistrate, po-.ocr of, to 

cancel a bond for beeping the peace — Grounds for 
cancellation. 


S. 125 — Security for keeping peace — 

I Bond for keeping peace, cancellation of — District 
Magistrate, jurisdiction of. 

! S. 125 does not confer upon a District 
I Magistrate either an appellate or rcvisional 
jurisdiction, but it confers an original juris- 
diction in respect of orders binding down 
persons to keep the peace. A person so bound 
down has no remedy by way of appeal to the 
District Jlagistrate. The proper course for 
him is to bring his case in revision before the 
Sessions Judge. Shea Singh v. Emperor. 

15 Cr. L. J. 721 : 
I 26 I. C. 69 : 1 O. L. J. 541 : 

I A. I. R. 1914 Oudh 305. 


A District Magi.stralc taking action under 
S. 12.5 cannot treat an iipplication made 
under the section as an appeal and reverse the 
order of the Pirst Class Magistrate on the facts. 
If he eonsidcr.s the order to be wrong on the 
merits, ho can exercise his rcvisional powers 
and submit the record to the High Court. But 
the cancellation of bonds contemplated by 
S. 12.5 can only be on the ground that the 
bonds arc no longer necessary. A’izamuddin 
Khan v. Muhammad Zia-ul Nabi Khan. 

23 Cr. L. J. 398 : 

67 I. C. 350 : 20 A. L. J. 521 : 

4 U, P. L. R. AH. 142 : 44 All. 614 : 


S. 125 — Security to keep pence — Petition 

: for cancclment of bond — District Magistrate 
\ giving date for hearing — Petition disinhscd with~ 
' out hearing jictitioncr — Dismissal set aside. 

A ease was fixed by the District Magistrate 
for a certain date while he was on tour. 
Intimation of the date so fi.xcd was given to 
the accused but they were not informed of the 
place where the case would be heard ; they 
failed to appear at that place, and the District 
lilagislralc dismissed their petition without 
hearing them : Held, that the order of dismissal 
could not be maintained. Mchr Bnkhsh v. 
Emperor. 


A. I. R. 1921 All. 191. 

S, 125 — Distriet Magistrate’s porcers to i 

cancel order ns to execution of bonds — Grounds | 

for cancellation, ! S. 125. 


15 Cr. L. J. 143 : 
22 I. C. 495 : 53 P. L. R. 1914 : 

A. I. R. 1914 Lah. 73. 


The jurisdiction of a District Magistrate under 
.S. 125 is not ajjjicllatc or rcvisional but 
original jurisdiction. His jurisdiction com- 
mences after the c.recitlion of the bonds and not 
before their c.recution. A District Magistrate 
may, in the case of an c.recuted bond, hold for 
sullieicnt reasons, based on circumstances sub- 
sequent to the date of the execution «)f the bond, 
that it is no longer necessary .and cancel it. 
But he has no power to declare that it was 
never ncccssarj', and if he considers that a bond 
should not have been exeeuted in pursuance to 
the orders of a Magistrate, he should make a 
reference to tlic High Court under S. -JtJS, 
Cr. P. Barpa Chandra Da' v. Janinejoy Dutt. 

2 Cr. L. j. 550 : 

9 C. W. N. 860 : I. L. R. 32 Cal. 948. 

— — S. 125 — District .Magistrate, ichcn can 

cancel bond. 

Under S. 12.5 the Di'-triet Magistrate can can- 
cel the bonds only on the ground that they are 
no longer liei'vsvary. Banarsi Das v. Partnp 
Sinsh. 14 Cr. L. J. 63 : 

■ 181. C. 351: 11 A. L.J. 16 : 35 All. 103. 


I The jurisdiction of a District Magistrate under 
I S. 125 is neither .appellate nor rcvisional, it is 
I merely conhned to examining the record to 
satisfy himself whether it is no longer neecssarj' 
to keep the iTarlics under the bond. Emperor 
V. Baheant Singh. 24 Cr. L. J. 616 : 

73 I. C. 504. 

S. 125. 

Under 8. 12.5 the District Magistrate can 
cancel lionds only on grounds that they arc no 
longer necessary. Banarsi Das v. Partnp .Singh. 

14 Cr. L. J. 63 (a) : 

18 I. C. 351 : 11 A. L. J. 16 : 35 All. 103. 

• S. 125. 

; MJicre a person has been ordered under Ss. 107 
i and 118, Cr.P.C., to execute a bond, without there 
' being any evidence justifying such an order, 

, the District Magi-lratc is entitled to entertain 
a jR'tition under 8. 125 for c:incel!ation of the 
bond. Mary Ger.ed v. Emperor. (1’. B.) 

14 Cr. L. J. 546 : 

21 I. C. 146 : 1913 .M. W. N. 715 : 

14 M. L. T. 328 : 25 .M. L. J. 459. 
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Ss. 125, 107 and 439 — Security to keep 

peace — -Dislricl Magistrate’s power to cancel secur- 
ity bond — Grounds. 

Power under S. 125 is noi limited to cases in 
whicli tlie District Magistrate finds that a bond 
is no longer necessarj'^ but extends also to those 
in M’hich he thinks that bond ought not to have 
been required. Chanan Singh v. Emperor. 

7 Cr. L. J. 347 : 

3 P. W. R. Cr. 25. 

Ss. 125, 110, 122 — Security for good 

behaviour, acceptance of — Fresh sureties should 
not be demanded. 

Where security for good behaviour has once 
been furnished and accepted b 5 ' a Magistrate, a 
fresh surety should not be demanded again. 
Emperor v. Pirya Lai. 2 Cr. L. J. 278 : 

16 P. R. Cr. 1905 : 6 P. L. R. 445. 

Ss. 125, 406, Scope of — Order to execute 

bond for keeping peace — District Magistrate's 
power to cancel bond. 

S. 125 covers a case where the District Magis- 
trate finds tliat tlic materials before the 
Subordinate Magistrate were not sufficient to 
justify an order for taking security. S. 40G 
of the Code gives an appeal to the District 
Magistrate from an order to furnish security for 
good behaviour, wliile S. 125 relates to orders 
for icceping the peace as well as to those from 
which S. 400 allows an appeal. Emperor v. 
Dalli. 16 Cr. L. J. 555 : 

29 I. C. 827 : 11 N. L. R. 98. 

A. I. R. 1915 Nag. 113. 

Ss. 125, 428 — Proceeding under S. 125, 

nature of — Remand order, validity of — Pro- 
cedure. 

A proceeding under S. 125 is neither appellate 
nor revisional and S, 428 of the Code dealing with 
remand has no application to an order under 
S. 125. Where, therefore, a District ^Magistrate 
finds that an order regarding security is illegal 
or irregular, he should set it aside and not 
remand the case for further enquiry. Nasiban 
v. Emperor. ► 20 Cr. L. J. 221 (b) : 

49 I. C. 781 : A. I. R. 1919 Pat. 171. 

Ss. 125, 435, 438 — Revision — Concur- 
rent power of High Court loith subordinate Courts 
— Procedure. 

In cases where the High Court has concurrent 
revisional jurisdiction with a subordinate Court, 
the aggrieved party should, in the first instance; 
seek Ins remedy before the subordinate Court. 
There is no ground for holding that the re- 
visional jurisdiction of a Sessions Judge or of a 
District Magistrate under Ss. 435 and 438, 
Cr. P. C. is in any way trenched upon by the 
provisions of S. 125. The jurisdiction of a 
Sessions .Judge or a District Magistrate under 
S. 435, Cr. P. C. is concurrent with that of the 
High Court, even where the former cannot pass 
a formal order but can only refer the matter to 
the latter under S. 438, Bipin Bihari Mukherji 
V. Emperor. 19 Cr. L. J. 589 ; 

45 I. C. 397 : 4 P. L. W. 327 : 

3 P. L. J. 302 ; A. I. R. 1918 Pat. 588. 

Ss. 125, 4^9 —Security to keep peace, 

order for — Application to cancel bond, hearing of 
— Procedure — .ippeal — Revision. 


Cr. P. CODE (1898), S. 127 

S. 125 does not give a right of appeal against 
an order directing security to be given > to keep 
the peace. All that tlie accused is entitled to 
under the section is to ask the District Magis- 
trate to exercise his powers under the section to 
cancel the bond. Such an application should 
not be dismissed without giving an opportunity 
of being heard. Semblc. — ^An application for 
revision made to a Higii Court in respect of 
orders to give security to keep the peace ought 
not to be rejected solely on the ground that the 
applicant did not first make an application to 
the District Magistrate. Sita Ram v. Emperor. 

18 Cr. L. J. 630 : 
39 I. C. 998 : 15 A. L. J. 469 : 39 All. 466 : 

A. I. R. 1917 All. 428. 

Ss. 125, 476 — Sanction to prosecute — 

Judicial proceeding — Magistrate acting binder 
S. 125 — No jurisdiction to direct prosecution. 

Proceedings under S. 107, Cr. P. C. were in- 
stituted against iM at tlie instigation of the 
petitioner who, in tlie course of the proceedings 
filed certain documents. M was bound down 
under S. 107. He applied to the District Magis- 
trate to have the order set aside. The Magis- 
trate cancelled tlie bonds under S. 125 and 
directed tliat tlie petitioner be prosecuted under 
S. 471, Penal Code : Held, that the documents 
did not come before the Magistrate in a judicial 
proceeding and that he had no power to direct 
the prosecution of the petitioner. Nabu Sardar 
V. Emperor, 3t Cal. 1 : 11 C. W. N. 25 : 

4 C, L. J. 428 ; 4 Cr. L. J. 309 : 1 M. L. T. 308 
(F. B.) ; referred to. Daya Nath v. Emperor. 

11 Cr. L. J. 147 : 
5 I. C. 555 : 14 C. W. N. 306. 

Ss. 126 (3), 514 — Forfeiture of bond — 

Discharge of Sureties — Fresh security for unex- 
pired period. 

Wi)en a bond for good behaviour is broken and 
the punishment for such breach is completely 
suffered before the iieriod named in tlie bond 
expires, tlic sureties, when paying the forfeiture 
should be asked whether they agree to the bond 
continuing in force. If they do not agree, the 
Magistrate should proceed under S. 120 (3), 
Cr. P. C. Emperor v. Nga Thein Ga. 

1 Cr. L. J. 547 : 
U. B. R. 1904 : Isl. Qr. : Cr. P. C. 13, 

S. 127. 

See Police Act, 1801, S. 30 (2). 

S. 127. 

Legality of command is to be determined from 
previous and not subsequent conduct. 
Ycshioant v. Emperor. 34 Cr. L. J. 705 : 

144 I. C. 232 : 1. R. 1933 Nag. 215 ; 

A. I. R. 1933 Nag. 217. 

S. 127. 

Police is not final authority to determine 
character of assembly. Yeshwant v. Emperor. 

34 Cr. L. J. 705 : 
1441. C. 232 : 1. R. 1933 Nag. 215 : 

A. I. R. 1933 Nag. 277. 

S. 127. 

Provision itself not unlawful if not calculated 
to create disturbance — Conduct of provision is 
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malcriiil cvidciifc t” bf con>i(U’rcd — l-':u'h cri'-c 
stnn(l<: on its own Vr^fncciil v. Empcrar. 

34 Cr. L. J. 705 : 

144 I. C. 232 : 1. R. 1933 Nag. 215 : 

A. I- R. 1933 Nag. 277. 

S. 127. 

Procession with innsic — U.'-c of public road is 
not unauthorised. v. Eviperor. 

34 Cr. L. J. 705 : 

144 I. C. 232 : 1. R. 1933 N.ng. 215 : 

A. I. R. 1933 Nag. 277. 

S. 127. 

Rcipiisitc conditions ofS. 127 wanting — com- 
mand is not lawful — Prosecution under S. 151, 
I. P. C., for disobedience cannot staiul. 
Ycshxcmit V. Emperor. 34 Cr. L. J. 705 : 

144 I. C. 232 : I. R. 1933 Nag. 215 : 

A. I. R. 1933 Nag. 277. 

Ss. 127, 128, 297 — Jury Irial — Misdirec- 
tion — Summitig itp — Mode of placing evidence 
before Jnrij — Penal Code (Act A'ET’ of 

liCO), Ss. IPJ, 30], 300, proscettfion of Police 
Officers under — Omission of .Judge to direct atten- . 
tion of Jury to defence. 

IVlicrc in a charge against certain conslablcs 
for offcncc.s under Ss. i to, ;50t and .TiO of the 
Penal Code, for wltieli no sanction was 
necessary, the defence was tliat they, under the 
orders of an oniccr-in-eharge of a Police Station, 
acted in pursuance of the provisions of Ss. 127 
and 128, Cr. P. C., tlie Jury should bo told that 
if they could not accept the ease for tlic ]>rose- 
culion, they would liavc next to consider the 
provisions of Ss. 127 and 128, Cr. P: C. and 
determine whether the oflicer-in-ehargo of the 
Police Station acted or meant to act ttndcr these 
sections and whether the constables acted under 
his orders, and that, if the Jury were un.ablc 
to accept the cjisc for the prosecution, and on i 
the contrary accepted the defence, the prosccu- ' 
tion could not, in the absence of .sanction of the 
Governor-General in Council, be continued an 1 
the accused were entitled to an acquitUal . 
Only if tlic Jury negatived both the case for 
the prosecution and the case for the defence, 
was it necessary for them to consider tlic 
fiirtlicr cjucstion.s then arising, namely, whether ' 
the accused acted in the exercise of the right of ' 
private defence and whether tiicy had or laid 
not exceeded that right. 

To take the witnesses one by one in tlic order 
of their examination and to place their discon- 
nected statements before the .luiy is not in 
general very Iiclpful. More assistance will be 
derivc<l by the Jury from a careful collection of 
the evidence, as it bears on the several allega- 
tions of the respective parties. 

To rc;id to the .Jury the exposition of the law 
of I'.ngland re ; the use of military force can 
only serve to confuse the .tury and to distract 
their attention from the facts with uhich they 
have to deal. Abdul I'afiim .Mir v. Emperor. 

22 Cr. L. J. 606 : 
62 I. C. 878 : 33 C. L. J. 340 : 25 C. W. N. 623 : 

A. I. R. 1921 Cal. 697. 

Ss. 12S. 132, 297~-Penn! Code. [A-t 

XIA’ tf S. It') — I’r.ltr.rfiil (ir.c.ublp, dis- 

perring vf — Police Offteer-iu-charge of patrol loot. 


Cr. P. CODE (1898), S. 132 

po-.ccr of — .Jur’i trial — Charge tn .lurti — Ilight of 
private defence, failure to c.rplain. < ffeci of — J/i.-;. 
direction — Charge bij angry cro-.cd — High! of pri- 
vate defence, extent of. 

The power to disperse an unlau ful assembly 
by force is not given by Cr. P. C. to any Police 
Olliccr below the rank of an ofTiccr-in-eliargc of 
a Police Station. The powers of a Police 
Ofliccr-in-charge of a patrol boat arc no higher 
than those of an ofliccr-in-chargc of an oiitiiost, 
and such an olliccr has no power to act under 
Chapter IX of the Cr. P. C. and cannot, there- 
fore, purjiort to act under that Chapter within 
the meaning of S. 132 of the Code. 

IVhcrc in explaining S. 100 of the Penal Code 
to the .Jury the Sessions Judge failed to ex- 
plain that an apprehension of grievous luirl 
would also confer a right on the accused to 
cause death in the exercise of the right of 
private defence : 

JJeld, that the omission amounted to a serious 
misdirection. 

When a person is set on by any angry crowd 
and there is apprehension of death or grievous 
burl being caused, the only,remedy is the drastic 
one of shooting to kill in the first instance, as 
anything less is likely to increase the fury of 
the crowd. 

An angry crowd is the more dangerous be- 
cause j)er.sons composing it will commit crimc.s 
jointly that they would never commit individu- 
ally. Mahommed Yunus v. Emperor, 

23 Cr. L. J. 467 : 
77 I. C. 819 : 50 Cal. 318 : 
A. I. R. 1923 Cal. 517. 

Ss. 130, 397 — Detention, xchclhcr im- 
prisonment. 

■When a person is committed to prison under 
S. 12;5, he is not undergoing a sentence of 
imprisonment within the meaning of S. !Jt)7 of 
the Code. Emperor v. Uhulam Ali. 

15 Cr. L. J. 592 : 
25 I. C. 344 :7 S.L. R. 203: 
A. I. R. 1914 Sind 22. 

Ss. 131, 137 — Public Xuisance — Omis- 
sion to tahe evidence— Order made absolute on 
mere personal hnoxLdcdgc of Magistrate. 

It is not ojicn to a Magistrate to make :in 
order under S. Ptl absolute without com- 
plying with the provisions of .S. 1!!7 which 
arc mandat orv. lialbhadra v. Emp'ror. 

18 Cr. L. J. 448 : 
38 I. C. 1003 : I. P. L. W. 292 : 

A. I. R. 1917 Pat. 509. 

S. 132. 

See Cr. P. ('., S. .■:!7. 

S. 132 — Er'ruirij re’.ulling in di'jiii'.'ul 

of romj'laint, xchrthrr ' prntreutinn. 
per Graham, -J. {.Muhhrrji, .7. diibilmilj-). — 
mere cmjuiry v.hirh results in Ih'- tli-missal 
of a complaint dees not amnnnl to a jiro-e. 
cution within the meaning of S. l.';2. 

Sauliram Mandat v. Emp'-tnr. 

30 Cr. L. J. 942. 
118 I. C. 572 : I. R. 1929 Cal. 668 : 

A. I.R. 1929 Cal. 229. 
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S. 132 — Nature nf prolrcliou. 

Protection f^iven by S. 70, Penal Code, is 
a protection npainst conviction, while the 
protection given by S. T.’Jg, is n iirotcclion 
against trial. These provisions cannot, there- 
fore. be lield to be identical. 3/. N. Schauinail 
V. 31. N. Eama Jiao. 34 Cr. L. J. 528 : 

143 I. C. 115 : 1932 M. W. N. 1225 : 

I. R. 1933 Mad. 271 (2) : 
A. I. R. 1933 Mad. 268. 

S. 132 — Jraiii of sauctiou. 

Tlic proposition that in order to decide 
whether a prosecution is barred tinder .S. ];J2 
for want of the sanction of the Local Govern- 
ment, only the complaint and the sworn 
statement should be referred to, is not a correct 
one. 37. .V. iSchamuad v. 3/. N. Hama Han, 

34 Cr. L. J. 528 : 
143 I. C. 115 : 1932 M. W. N. 1225 : 

I. R. 1933 Mad. 271 (2) : 
A. I. R. 1933 Mad. 268. 

S. 133. 

.-Vpplicability. 

Arbitration. 

Hona fide claim. 

Cancellation of order. 

Claim of right. 

Co.sts. 

Enquiry. 

lividcncc. 

Injury to physical comforts. 

Jurisdiction.* 

Jury. 

-Mode of .service of notice. 

N u i sa n cc. 

Obstruction. 

Procedure. 

Public place. 

Scojic. 

S. 133. 

See also (i) Cr. P. C., 1808, 8. l-tJ. 

(n) S. LTl, i;}7, Cr. P. C. 1808, 
8. 142. 

(Hi) Bombay District Police 
.Act, 18.17, S. :!:5, 

(re) Penal Code, 1800, .S. 288. 

S. 133 — AppUeabiliiij — Conditions for 

initiation of proceedings under S. 133. 

In order that action may be taken under 
S. 138 for the removal of an unlawful obstruc- 
tion, the way, river, or channel must be one of 
public use and the obstruction must also be 
of that public use. Manna Tcroari v. Cliandra- 
^alu 29 Cr. L. J. 661 : 

110 I. C. 213 : 10 A. I. Cr. R. 201 : 
50 All. 871 : 26 A. L. J. 1285. 
A. I. R. 1928 All. 627. 

S. 133 — Applicability— Conslraclion of 

latrine on one's own land — Magistrate’s porocr to 
order removal of latrine. 

The mere construction of a latrine on one’s 
own land cannot be considered a nuisance with- 
in the meaning of S. 133. A IMagistfate has, 
therefore, no power to make an order directing 
a person to remove a latrine though he can 
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direct not to use it in such a way. Gauri 
i Shankar v. Sri ICri.shna. 29 Cr. L. J. 233 : 
1 107 I. C. 242 : L, R. 8 All. 172 Cr : 

I 26 A. L. J. 86 : 9 A. I. Cr. R. 12 : 

I A. I. R. 1928 All. 128. 

S. 133 — Applicability — Dispute as to 

right of digging and clearing a xualer-conr.se. 

I A di.sj)utc between two villages in respect of 
j the riglits to dig and clear a water-course for 
I irrigation purposes, is a dispute to which S. 133 
I is applical)lc. to avoid a breach of the peace, 
i litidha V. Mohan Lai. 13 Cr. L. J. 594 : 

16 I. C. 162 : 25 P. W. R. 1912 Cr. 

S. 133 — .dpplicabilily — Dispute con- 
cerning private right. 

I Where Ihc disjiulc is one of private right and 
, has no reference to a public nuisance, K. 133 
has no application and the parties must be left 
‘ to their remedy in the Civil Court. Gnari 
Shankar v. Jihagalu l^andcy. 25 Cr. L. J. 1118 : 

81 I. C. 942 : 11 O. L. J. 659 : 
1 O. W. N. 356 : A. I. R. 1925 Oudh 130. 

S. 133 — Applicability — Inoculating 

children — Trade or occupation. 

Some jicrsons, who inoculated their children 
upon an out-break of smalJ-po.v, were ordered 
under .S. 133 to stop ttic practice : Held, tliat 
the .sect ion did not apply. The persons could 
not be saitl to be carrying on a trade or to be 
engaged in an occupation. JUtnpcror v. Nga 
Kyauk Lon. IS Cr. L. J. 253 : 

23 I. C. 205 : U. B. R. 1913 1.180; 

A. I. R. 1914 U. Bur. 3, 

S. 133 —.■ipplicability — Long-standing 

obstruction. 

Section 183 is not intended for long-stand- 
ing obstruciions but for an unlawful obstruc- 
tion lately built in a public place. Baisakhi 
Ham V. Dmprror. 31 Cr. L. J. 167 : 

120 I. C. 796 : A. I. R. 1930 Lah. 361. 

S. 133 — Applicability— Long-standing 

obstruction — Section, if applies — Action xindcr 
S. 133, xolicn can be taken. 

.S. 188 is not intended for long-standing 
obstructions but for an unlawful obstruction 
lately built in a public place. It is only on 
proof of urgency or imminent danger to the 
public interest that action under S. 133 ct seq 
can be taken, and these provisions should not 
be allowed to be taken as a substitute for 
litigation in Civil Court. The existence of a 
long-standing obstruction cannot, without proof 
of something having recently happened, be 
considered to be a “public nuisance.” Emperor 
V. Tulsi Ham. 39 Cr. L. J. 775 ; 

176 I. C. 669 : 40 P. L. R. 492 : 11 R. L. 225 : 

A. I. R. 1938 Lah. 523. 

S. 133 — Applicability — Nuisance — En- 
croachment — Bona lidc dispidc. 

If a bona fide dispute as to whether an en- 
croachment exists or not, S. 133 should not 
be applied in order to relieve the Government 
of the necessity of filing a civil suit. This 
is particularly the case where the encroach- 
ment has been in existence for a large number 



S33 


ALL INDIA CRIMINAL DIGEST (1901—1040) 


S81 


Cr. P. CODE (IS9S), S. 133 

of yenrs at tlic time the notice is issued 

under S. 103. Tiavi Lahhan v. Emperor. 

24 Cr. L. J. 496 : 
72 1. C. 958 : A. I. R. 1923 Oudh 22. 

S. 133 — Applicabililii — Xuisance — 

Magistrate’s ju riscli ct ion. 

S. 133 enables a Magistrate to lake action 
if lie considers on information and inquiry that 
an unlawful obstruction or miisanec should 
be removed from any way, river, or channel 
which is or may be lawfullj’ used by the 
yaiblic or from any public place, liharosa Vatnk 
V. Emperor. 13 Cr. L. J. 183 : 

13 I. C. 999 : 9 A. L. J; 355 ; 34 All. 345. 

S. 133 — Applicability — Xuisa7icc— Ob- 
struction to channel not used by public. 

The owner of field, across which the stirjihis 
water of the neighbouring fields used to How 
into a tank, raised the level of field so much 
that the flood water, instead of flowing into 
the t.ank, was held back and caused injury to 
the neighbouring field : I/cld, that the case was 
not one in which a Magistrate could proceed 
under S. 183 of the Cr. P. C. Jagar Nath Sahu 
V. Partncshicar Naraw. IS Cr. L. J. 229 : 

23 I. C. 181 ; 12 A. L. J. 248 : 36 All. 213 ; 

A. I. R. 1914 All. 213. 

S. 133 — jlpplicability — Potential nuis- 
ance. 

' fi. 133 can have no application to something 
which may become a nuisance that is a poten- 
tial nuisance, but nj)plics only where the 
nuisance is in existence in a w.ay, river or 
channel which is or may be lawfully used by 
the public and which is in existence in a 
public place. Shri Earn v. Emperor. 

37 Cr. L.J. 347 (2) : 
159 I. C. 198 : 1935 A. W. R. 1004 : 
L. R. 17 AIL 8 Cr. : 8 R. A. 407 : 

A. I. R. 1935 All. 926. 

S. 133 • — Applicability — Obstruction, 

removal of — Findings necessary to confer juris- 
diction. 

In proceedings under S. 133, it is ncccssar\’ 
to establish first, that the net complained of 
is a nuisance or an obstruction ; and," secondly, 
that it wis committed in a public place which 
may lawfully bo used by tiic iiublic. Teni 
Prasad Singh v. Sarjoo Singh. 20 Cr. L. J. 556 : 

" 51 1. C. 844 : A. I. R. 1919 Pat. 528. j 

S. 133 — Applicability — Obstruction to | 

public river — Order directing removal of obstruc- 
tion — liiparian oicner.s, rights of. 

.■\n order directing the remov.it of a dam con- 
.slmelcd across a public river which causes 
<lamage to the lower riparian owners, is justified 
under the jirovisions of .S. 133. Xo riparian 
owner is entitled to obstruct a public river. 
Jacan Nath v. Chnndriha Prasad. 

21 Cr. L. J. 55 : 
54 r. C. 407 : 6 0. L.J. 616: 
A. I. R. 1919 Oudh 74. 

S. 133 — .■Ijijitieabilily — I’re.cxisting rights 

can he enforced only in Civil Co\irt'. 

In j>ro(x;edtncs under .“s. 1.33, the Criminal 
Court has to maintain the I'o-'es'-ion us found 
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j at the time and the right, if any, an aggrieved 
I party had before tiic proceedings. <-an only be 
I rcs'ivcd by tiic decision of a competent Court 
; in their favour. Janki Jlam v. Saiihlii Panjara. 

29 Cr. L. J. 422 : 
108 I. C. 559 : 10 A. I. Cr. R. 127 : 
; 9 P. L. T. 587 : A. I. R. 1928 P.at. 268. 

I S. 133 — Applirabilily — Privy near a 

; public xccll — No denial of e.ristcncr of public right 
— Section applies if it conslilulcs a nuisance. 

An application for removal of a privy near a 
public well was made on tlic ground that the 
water would be in.sanilary and unlit for public 
use, and there was no denial of the existence of 
public right : Held, that in such a case .S. 133 
applied if the Magistrate thinks that the nuis- 
ance should be removed. 163 I. C. 514. 

S. 133 — Applicability — Public xcay — 

Bona fide dispute. 

S. 133 is not intended to be applicable to a 
ease where there is a bona fide dispute as to the 
, existence of a public wa 3 '. Such a dispute should 
' be determined bj- a Civil Court. Phalla v. 
Niaz Ahmad. 

22 Cr. L. J. 700 : 
63 I. C. 828. 

S. 133 — .■Ipplicability — Question of title. 

If the .MagislKitc finds on the p.arties appear- 
ing to show cause a.gninst the conditional order, 
that a question of title is involved, he must 
refuse to .act unless the claim of title is not 
bona fide ; and unless he finds that the place 
or waj', as the case maj’ be, is public, he has 
no power to proceed with the investigation. 

, Khushi Earn v. Emperor. 

24 Cr. L. J. 457 : 
72 I. C. 617 : 4 Lah. 224 : 5 L. L. J. 420 : 

A. I. R. 1923 Lah. 525. 

S. 133 — Applicability. 

S. 133, is not intended for the removal of 
long-standing obstructions, but for unlawful 
obstructions latch’ built on public places. 
Khair Din v. Il'osnn Singh. 37 Cr. L. J. 70 : 

159 I. C. 374 : 8 R. L. 381 : 
A. I. R. 1935 Lah. 28. 

S. 133 — .-Ipplicability — Nuisance likely 

to arise — Nuisance ceasing to exist — Order. 

S. 1.33 applies to an existing nuisance and not 
to a nuisance that is likeh’ to arise in future. 
So where the nuisance has abated, an order 
under S. 133 should not be made absolute. 
Kalyam Mat Malhur v. Emperor. 

37 Cr. L.J. 1159: 
165 I. C. 542 : 3 B. R. 69 : 9 R. P. 186 : 

A. I. R. 1936 Pat. 577. 

Ss. 133, 137 {3)-- .-Ipplicability— Con- 
ditional order may absolute after 1 years, legality 
Of. 

eoiulitional order was passed under 5. 133 
(3) on tlie 13th I’cbruary, lOIti, .-md was made 

absolute under 137 on tlie lltli .September, 
Itf-’O. The lligli Court refused to treat tlic 
latter order as resting on the former order, and 
coTi'-cipicntly, reversed it. Jure: Eangubai 
Gururan. 22 Cr. L. J. 605 : 

62 I. C. 877 : 23 Bora. L. R. 844 : 

A. I. R. 1921 Bora. 29. 
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Ss. 133, 142— Applicability—S. 133 

whether governs cases where imminent breach of 
peace is apprehended. 

S, 133 does not govern cases whei’e an immi- 
nent breach of the peace is apprehended. TJie 
serious injury or the “ imminent danger ” con- 
templated by S. 142, refers to the injnrj' or 
danger emanating from those things themselves 
which are specified in S. 133 and consequently 
S. 142 is limited in its scope. An order under 
S. 142 can, therefore, be passed onlj”^ if an injury 
or danger specified in S. 133 was apprehended 
and not oeherwisc. Hilohammad Ashraf v. 
Emperor. 39 Cr. L. J. 13 : 

171 1. C. 941 : I. L. R. 1937 Lah. 303 : 
39 P. L. R. 863 : 10 R. L. 250 ; 
A. I. R. 1937 Lah. 101. 

S. 133 (1) — Applicabilily — Cattle market 

— Obstruction — Danger to human life — Order 
suppressing market. 

An order suppressing a market for cattle, on 
the ground that it is situated in a congested part 
of the town, and driving through narrow and 
congested lanes, causes obstruction and is a 
source of danger to human life, is a valid order 
under S. 133 G)- Mohendra Narain v. Emperor. 

22 Cr. L. J. 532 : 
62 I. C. 822. 

Ss. 133, 137 — Arbitration — Dispute, 

whether can be referred to arbitration. 

A dispute under S. 133 must be decided cither 
by a jury or by the Magistrate. The Magis- 
trate has no power to refer the dispute to arbi- 
tration even if the parties agree. Itaj~ 
balam Dai v. Naxolakh Singh, 22 Cr. L. J. 327 : 

61 1. C. 55 : 2 P. L. T. 6 : 
A. I. R. 1921 Lah. 28. 

Ss. 133, 138 — Arbitration— Jicfcrcncc to, 

not pertnissiblc. 

It is not permissible to refer to arbitration 
the subject-matter of a proceeding under Chap- 
ter X. Ajit Shaikh v. Jamatulla Tarafdar. 

22 Cr. L. J. 511 : 
62 1. C. 335 ; A. I. R. 1922 Lah. 137. 

S. 133 — Bona fide claim of right — Com- 
petency of the Magistrate to decide xohether the 
claim is barred by limitation. 

Petitioner raised a claim of proprietary right 
to the land in dispute and the Magistrate came 
to the conclusion, that it was barred by limit.a- 
tion. He, however, stayed the passing of final 
order for one month allowing the Petitioner an 
opportunity of establishing his right by a civil 
suit and more than two months after the expira- 
tion of that period, made his order absolute: 
Held, that the order of the Magistrate under 
S. 133 was bad in law. The Magistrate should 
have refrained from exercising jurisdiction 
when a bona fide claim to the land was raised 
and he was not competent to decide whether 
the claim was barred by limitation. Kamini 
Kumar v. Emperor, 

7 Cr. L. J. 105 ; 
12 C. W. N. 267 : I. L. R. 35 Cal. 283 ; 

7 C. L. J. 188. 

S. 133 — Bona fide claim of right — Juris- 
diction — Decision as to the bona Tides of claim, if 
necessary — Bight of way, obstruction to. 


Cr. P. CODE (1898), S. 133 

It does not follow that, because the land over 
which a right of way is claimed, belongs to a 
particular person, that person must necessarily 
be acting bona fide when he denies that there is 
a way over his land. The question of bona fides 
of a claim is a matter of fact Avhich has to be 
enquired into like any other question of fact. 
AVhen, there is in fact, a bona fide claim of right, 
the Magistrate’s jurisdiction is ousted and he 
has no power to make an order under S. 133. 
Nando Gopal Chattcrjcc v. Ktisam Kumar Baner- 
jcc. 2 Cr. L. J. 349 : 

1 C, L. J. 434. 

S. 133 — Bona fides, claim of — Enquiry. 

The question of the bona fides of a claim is a 
question of fact which has to be inquired into 
like any oilier question of fact. Tcni Prasad 
Singh v. Sarjoo Singh. 20 Cr. L. J. 556 : 

51 I. C. 844 : A. I. R. 1919 Pat. 528. 

S. 133 — Bona fide claim — Building 

obstructing viero of Bailway Signals — Claim in 
good faith — Order for removal of building, legality 
of. 

Petitioner erected a building on land in his 
possession obstructing the Home Signal from 
the Distant Signal. Petitioner claimed the 
right to erect tlic building on his own land, but 
was directed to remove the building : Held, 
that, as the petitioner had put forward his 
claim in good faith, the order could not be 
maintained. SuraJ 3Iull Aganvalla v. Emperor. 

22 Cr. L. J. 389 : 
61 1. C. 517. 

^Ss. 133, 135, 136— Bona fide claim 

— Time to set up. 

■Where a conditional order is jjassed under 
S. 133, and the person against whom the order 
is made raises a bona fide claim that the subject 
of contention is private properly, the Magistrate 
is bound to investigate the claim and cannot 
leave it to a Jury appointed under S. 138. But 
when a Jury has once been appointed, it is not 
open to set up such a claim and to have it 
determined. Ah Yxoay v. Mo Gyi. 

15 Cr. L. J. 259 : 

23 I. C. 467 : 7 Bur. L. T. 23 : 

A. I. R. 1914 L. B. 31. 

Ss. 133, 137 — Bona fide claim — Dispute 

to be settled by Civil Courts — Magistrate — Juris- 
diction. 

When, in proceedings under Ss. 133 and 137, a 
claim of ownership is set up, the Magistrate has 
to sec whether it is a bona fide claim or 
pretence to oust jurisdiction. In the latter case, 
jurisdiction will not be ousted; but in the former 
case, the Magistrate’s proper course is to stay 
his hand and to allow the dispute to be settled 
in the Civil Courts. The question is not 
•whether the claim is established to the Magis- 
trate’s satisfaction, but whether it is in good 
faith and is supported hy prima fade respectable 
evidence. In re : Muse Bagas. 

8 Cr. L. J. 33: 

10 Bom. L. R. 563. 

Ss. 133, 137 — Bona fide claim, obstruc- 
tion — Procedure. 

In taking evidence under S. 137 in a case 
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where llic nnliirc of the way is dispulert, 

it is for the Mapislralc, even if Jie iitids that the 
claim of title to the land in question on the 
part of the person sliowinp catisc is not justified, 
to determine further wliether the claim is a 
bond fide claim, and if he finds in the affirma- 
tivc, to stop proceedings and «ive time to 
establish claim in the Civil Court. liangi Soh 
V. n. N. Tl'. liaihcm/ Co. 24 Cr. L. J. 855 : 

74 I. C. 1047 ; 4 P. L. T: 402 : 

I. P. R. 154 Cr. : A. I. R. 1923 Pat. 540. 

Ss. 133, 137 — Bona fide claim — Jlcmovnl 

' of obstruction — Order directing institution of ch'it 
suit within certain period, legality of — Evidence 
not taken, effect of. 

In a proecedinR for the removal of an obstruc- 
tion from a riverside ghat as being part of 
public w.ay, the .second party claimed the ghat 
as private property, the Magistrate, while 
dcel.aring the good faith of the second party’s 
claim, directed without taking any evidence 
that unless the second party sought to establish 
his right in the Civil Court within six months, 
his bona fidcs would be questioned again : Held, 
that the .Magistrate’s conditional order was bad 
in form and that he should not li.ave made it 
without taking evidence. Peary Lai Mullick v. 
Surendra Krishna Mitter. 20 Cr. L. J. 752 : 

53 I. C. 160 : 23 C. W. N. 774 ; 

A. I. R. 1919 Cal. 182. 

Ss. 133, 138, 139 — Bona fide claim — 

, Obstruction to a pathway — Magistrate to decide 
the (picslion — Jury, function of. 

It is the duty of the Magistrate, before any 
proceedings arc taken under S. l.'W, and before 
any reference to a .lury appointed under S. 118, 
to determine whether the claim by the 
opposite party is bona fide and whether the 
road is a iiublic pathway. The .lury appointed 
under S. I.'IS, is to determine whether the order 
p.assed by the M.agistratc is or is not a reasonable 
order. The Magistrate cannot leave to the .Jury 
the decision of the question whether a pathw.ay is 
public or not, and whether the claim of pris-atc 
pathway set up is bona fide or not. Dulalram 
Deb V. haishnab Charan Deb. 4 Cr. L. J. 42 : 

10 C. W. N. 845. 

S. 133 — Cancellation of order — Condition- 
al order vague and indefinite. 

Wlicrc the person against whom an order 
under S. 183 is directed, cannot learn from its 
i terms what it is to he to comply with it, the 
order is vague and indefinite and .should 
be .set aside. Kali Mohan v. Kakari Chandra 
Das. 11 Cr. L. J. 213 : 

51. C. 722: lie. L.J. 114. 

— ; S. 133 — Cancellation of order— Order 

directing removal of obstruction— Cancellation of 
order tcithout evidence, propriety of. 
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' for removal, nuisance — .\'on-sen'ice of notice, effect 
of — Setting aside order, legality of. 

I 

A Jlagistratc cannot cancel an order passed by 
his prcdccc.ssor for removal of a nuisance under 
S. 13.3, on the ground that one of the parties to 
1 the jirocccdings had not been jiropcrly served 
i with a notice or on tlic ground that the nui.sancc 

• was in existence for a long time. Shahabuddiit 

. Ahmed v. Abdul Kader. 28 Cr. L. J. 30 : 

99 1. C. 62 : 44 C. L. J. 211 : 7 A. L Cr. R. 218 : 
31 C. W. N. 530 : A. I. R. 1927 Cal. 70. 

S. 133 — Cancellation of order — Power 

to draw up fresh proceedings, 

I Where a .''Ingistratc has once drawn up 
proceedings against a person under S. 133, on 
’ insufiicient materials, there is nothing in law to 
1 prevent him dr.awing up fresh proceedings b.ased 
. on proper materials. Satish Chandra Sen v. 

Krishna Kumar Das. 32 Cr. L. T. 189 : 

! 128 I. C. 810 : 34 C. W. N. 957 : 

I. R. 1931 Cal. 106 : A. I. R. 1931 Cal. 2. 

Ss. 133, 137 — Cancellation of order — 

Order under S. 133 made absolute without giving 
an opportunity for production of evidence. 

Order under S. 133, made absolute without 
giving the accused an opportunity for produc- 
tion of evidence though cause was shown against 
' the order being made absolute ns required by 
' S. 137 of the Code, is illegal and liable to be set 
aside on the revision side. Ghasi v. Emperor. 

5 Cr. L. J. 1 : 
1 P. W. R. Cr. 40. 

Ss. 133, 135 (b ) — Claim of right — Claim 

trial by Jury— Effect. 

' If a party against whom proceedings under 
! S. 1.33 have been initiated, applies to have the 
' case tried by a .Jury under S. 13.’» (6), without 

* contending that tiic matter is one for the Civil 
Court to decide, he must bo deemed to have 
waived his right to claim that the matter is of 
a civil nature. Abdul Shakur Khan V. Emperor. 

32 Cr. L. T. 565 : 
130 I. C. 627 : 1930 A. L. J. 1335 : 
L. R. 12 All. 13 Cr. : I. R. 1931 All. 291 : 

A. I. R. 1931 All. 257. 

! S. 133 — Claim of right — Magistrate, duty 

of — Appointment of Jury — .Iiirisdiction. 

Where in a proceeding under S. 13.3, the 
ojiposite jiarty alleges, that the place alleged by 
the complainant to be a jiublic path is his 
priv.atc property, the .Magistrate is bound to 
decide whether the claim of right is made in 
good faith. If it is made in good faith, the 
^Magistrate has no jurisdiction. If ho Ijolds 
; otherwise, he must proceed according to law, 
Sudhang.shudhar Hoy v, liahim Pramanik. 

! ‘ 22Cr, L.J. 577: 

! 62 I. C. 817. 

! S. 133 — Costs. 


A Magistrate cannot cancel an order for the 
removal of an obstruction made under .S. 1.33, 
merely on the statement of oppo^-ile party 
without recording evidence showing cause for 
doing the same. Cnugn Piasr.d v. KhitisI, 
Chandra Sanital. 30 Cr. L. J. 973 ; 

118 I. C. 863 : 1. R. 1929 Cal. 687 : 

A. 1. R. 1929 Cal. 21. 

S. 133 — Cancellation of order — Ord 


There is no provision for the payment of costs 
by any party to a jiroceeding under .S. 133. 
Jlahimiiddi Jamadar v. Emperor. 

26 Cr. L. J. 517 : 
851. C. 357 : 40 C. L.J.297: 
A. I. R. 1925 Cal. 399. 

— S. 133 — Costs — Costs of removal, liabitity 

for. 

The quc'-tioii of the eu.ts for the removal of a 
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nuisance has to be determined upon a considera- 
tion of the question as to the parties upon 
•whom the notices ■\vere served, as it will be 
unjust to make an order for recovery of costs 
from a party not actually served. Slialiabuddin 
Ahmed v. Abdul Kndcr 28 Cr. L. J. 30 : 

99 I. C. 62 : 45 C. L. J. 211 : 7 A. I. Cr. R. 218 : 
31 C. V/. N. 530 : A. I. R. 1927 Cal. 70. 

S. 133 (1) — Enquiry, nccesnily of. 

The expression ‘on taking such evidence, if 
any, as he thinks fit’ in S. 133 docs not make it 
incumbent on the JIagistrate to hold such an 
enquiry. Abdul Sbalcur Khan v. Emperor. 

32 Cr. L. J. 565 : 
130 I. C. 627 : 1930 A. L. J. 1335 : 
L. R. 12 All. 13 Cr. : I. R. 1931 All. 291 : 

A. I. R. 1931 All. 257. 

S. 133 — Evidence — Appreciation — In- 
quiry, hoxo to be made. 

A Magistrate cannot select for his decision 
certain evidence, and discard other evidence 
on the ground that, even if taken, he would not 
believe it, and then to determine the very ques- 
tion of title involved. In rc : Dnyanoba 
Pandurang Baxnnc. 14 Cr. L,. J. 74 ; 

18 I. C. 410 : 15 Bom. L. R. 57. 

S, 133 — Evidence— Conditional order — 

Respondent failing to adduce evidence — Order 
absolute tvithout taki7ig cojnplainanl’s cvideiice, 
legality of. 

A conditional order under S. 133 cannot be 
made absolute without the complaining partj' 
being required to adduce evidence in support of 
their claim, even thougli, the opposite party 
after showing cause fail to give evidence in 
support of their denial. Akhoy Sardar v. 
Lalehani Sardar. 23 Cr. L. J. 859 : 

104 I. C. 635 : 31 C. W, N. 963 : 
9 A. I. Cr. R. 41 : A. I. R. 1928 Cal. 96. 

S. 133 — Evidence — Effect of not — Record- 
ing evidence. 

A Magistrate noticed that accused had erected 
a thara in a village which took up part of an 
open space. The iMagistratc issued a conditional 
order under S. 133. The accused put in a 
written statement that no obstruction had been 
caused and produced witnesses who gave 
evidence to the same effect. Nevertheless the 
Magistrate, who had not recorded any evidence 
for the prosecution, made the order absolute 
under S. 137 (3) ; Held, that the procedure 
adopted was irregular and the order passed, 
was illegal. Sita Ram v. Emperor. 

18 Cr. L. J. 888 : 
41 1. C. 1000 ; 32 P. R. 1917 Cr. : 
43 P. W. R. 1917 Cr. : A. I. R, 1917 Lah. 243. 

S. 133 — Evidence — Information to Magis- 
trate, admissibility of, against opposite party — 
Order based on local enquiry, legality of. 

An order, under S. 133 cannot, even by con- 
sent of parties, be based upon information 
gathered at a local inquiry. The report or the 
other information whereon the Magistrate takes 
action before making the conditional order is no 
evidence against the opposite party. Rai Mohan 
Karmokar v. Emperor. 17 Cr. L,. J. 409 : 

35 I. C. 969 : 20 C. W. N. 1171 : 

A. I. R. 1917 Cal. 207. 
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S. 133 — Evidence — Existence of hayricks 

onpremises — Conditional order under S. 133 — 
Denial, if nuisance — Inspection by Magistrate — 

No evidence taken — Order made absolute — Order, 
xohether legal. 

On representation from the respondent that 
the hayricks on the petitioner’s premises were a 
nuisance and likely to cause conflagration, the 
Magistrate issued a conditional order under 
S. 1 33. The petitioner admitted their existence 
l«it denied that they were a nuisance. The 
Magistrate, on inspection, decided that they •’1 
v/crc a danger to adjoining houses and made the 
order absolute without taking any evidence : 
Held, that tlic Magistrate should not have made 
the order absolute on his own opinion but 
should liave called on the respondent to adduce 
evidence that a nuisance was constituted and 
the order must, therefore, be set aside. 
Doraiszoamy Mudaliar v. Sudarsana Chariar. 

16 Cr. L. J. 207 : 

27 I. C. 767 : 17 M. L. T. 142 : 

A. I. R. 1916 Mad. 304. 

S. 133 — Evidence. 

In the absence of evidence of actual dedica- 
tion, the person defending the case under 
S. 133, has merely to adduce reliable evidence 
to show lliat the use of t!»e path by the public 
has not been sufficiently long to establish a 
prescriptive right. Ilarisadhan Chaudhry v. 
Tck Narain Singh. 36 Cr. L. J. 367 : 

153 I. C. 471 : 15 P. L. T. 386 ; ' 
7 R. P. 344 : A. I. R. 1934 Pat. 438. 

S. 133 — Evidence— Magistrate's duty to 

record evidence — Order based upon Naib-Tahsil- 
dar's report, not maintainable. 

A Magistrate is bound to record evidence in 
proceedings under S. 133, after the issue of a 
notice to the accused. An order passed upon 
the report of the Naib-Tuhsildar is irregular 
and must be sel aside. Ran Bahadur Singh v. 
Bhagivati Prasad. 27 Cr. L. J. 1254 : 

98 I. C. 102 : 3 O. W. N. 844 : 

A. I. R. 1927 Oudh 26. 

S. 133 — Evidence — Magistrate, -eohether 

can substitute his o:on evidence for that adduced 
by parlies. 

When under S. 133, the second party shows 
cause and the Slagistrate goes into the evidence 
adduced by the parties, he cannot make the 
conditional order absolute by relying on the 
result of his own enquiry or by substituting his 
own evidence for that adduced by the parties. 
Kali Saday Ghoshal v. Siddheswar Banerjee. 

20 Cr. L. J. 322 : 

50 I. C. 658 : 23 C. W. N. 1054 ; 

A. I. R. 1919 Cal. 153. 

S . 1 33 — Eviden ce — Nxiisan cc — Volum e 

of evidence zohether a criterion. 

Evidence is not to be judged by volume. The 
testimony of a few witnesses may be sufficient 
to prove that a noise is injurious to the physi- 
cal comfort of a community. Krishna Mohan 
Banerjee v. A. K. Guha. 21 Cr. L. J. 669 : 

57 I. C. 829 : 32 C. L. J. 42 : 

A. I. R. 1920 Cal. 550. 

S. 133 — Evidence — Order cannot be made 
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(ihsolulc lailhoul cvidt'iicc of xpilncc^rs jiro~ 

diicrti by parly. 

An order under S. i:?:> cannot be made 
nb'snlntc witboul takin,!; evidence of vitne=<;ev 
produced by the parly, :i"ainil ^vborn it i^ 
passed, Kttluan Mai Mtilhtir v. Eripcror. 

37 Cr. L.J. 1159 : 
165 I. C. 5-12 : 3 B. R. 69 ; 9 n. P. 185 : 

A. I. R. 1936 Pat. 577. 

S. 133 — Evitlciicc — Order under .S'. 131, 

>~:L'itliout inquiry as to rehether nbstriietion naioit!)/'; 
to nuisance, provricly of. 

An order under .S. in:!, witiiaut an impiiry as 
to whclber tlse obstruction in <iispu(c amounted 
to a nuisance, is improper, lloforc passino aiiy 
orders, an inquiry sliould lie made into tlicsc 
matters. Consolidation Cn-opcratii'c Socirtti v. 
liar Gobind, ‘10 Cr. L. J. 758 : 

183 I. C. 292 ; 12 P.. L. 104 : 
A. I. R. 1929 Lnh. 276. 

S. 123—Ei'idcnrr—Pri-viou'; conviction 

of petitioner under S. 311, Penal Code, is not 
.sufficient. 

Tn pass an order of removai oT I)uildlup: under 
.S. i:!!), the fact tliat the petitioner was pre- 
viously convicted under 8. .‘til. Penal Code, 
in respect of the same tiuildin*: was relied on. 
Held, that the Mnjiistrate should have proceed- 
ed dc novo as in summons eases. Ithcdu v. 
Emperor. 

5 L. L. J. 81 : 
A.I. R. 1924 Lah. 128. 

S. 133 — Evidence — Public nuisance — 

Contamination of river renter by Industrial Concern 
— Evidence of contamination. 

Although it is of the utmost importance that 
sources of public water supply must be main- 
tained pure and free from j)ollutiou by indus- 
trial factories, yet .such pollution must lie con- 
vincingly proved against a wrong-doer before 
any order can be passed against him. Whether 
the water of a river has been eonlaminatcd, 
calls for scicntiric enquiry, and cannot be de- 
cided merely upon the opinion of the neigh- 
bouring villagers. Deshi Sttear Mill v. Tupsi 
Knhnr. ' 28 Cr. L, J. 317 : 

100 r. C. 541 : S P. L. T. 302 : 
A. I. R. 1926 P.at. 505. 

Ss. 133. 134, 135, Evidence-Pro. 

credinp, under S. ]33—.Maaislrnlc, duly of— 
Evidence. 

.•\ MagislnUe conducting a proceeding under 
S. i;t:t is bound, under Ss. i:tt and I!!.";, read with 
S, 2tl, to record evidence produced for the 
prosecution and to examine the accused and 
take his evidence in defence. Emperor v. 
Knnhaiiia Eal. 22 Cr. L. J. 765 ; 

64 I. C. 285 : 24 O. C. 267 : 
A. I, R. 1921 Oudh 147. 

^Ss. 133, 137 — Evidence — Magistrate 

cannot drop proeeedinas rcilbnut talrnia rvidcncr. 

The provisions of .S. 1:17 arc imperative. Rc- 
fiire .a 31a.:istralc c m make an order under cl. 
(g'f of that sci'tio;! tlropping a p.-oec.-'iling st.arl- 
cd under S. 1.33, he must take cvid-ince in the 
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matter as directed by cl. I) of S. i;;;. Shc-.c 
Khelaon Earn Knhcnr v. Xn'yan Hepari. 

22 Cr. L. J. 239 ; 
60 1. C. 431. 

■_ Ss. 133, 137 — Evid‘’nce — Xiiisanee pro~ 

ccedin::s — Mnyistrate'.s duly to record evidence-. 
Decision o?i local insp'-ellnn itn eonsen! of parlie.s, 
le^aliiy of— Consent of parlies rvhethcr coyifers 
jurisdiction. 

The provisions of S. 1.37 arc imperative and 
where a person against whom a notice under 
S. i:V> is issued, apjicars and shows cause, a 
Magistrate should record evidence on the 
matter as in a simimoas c.\sc. Consent of 
parties will not justify n Magistrate in ignoring 
the provisions of S. 137 and vest him with 
jurisdiction to decide the matlor simply after 
a local inspection. Elioora v. Tarn .Sinch. 

2.8 Cr. L.J. 159 : 
99 r. C. 415 : L. R. S All. 25 Cr : 

7 A. I. Cr. R. 118 ; 49 All. 270 : 25 A. L. J. 155 : 

A. I. R. 1927 All. 267. 

Ss. 133, 137, 139 (a) — Evidence — Con. 

I ditional order for rcynnval of yyyiisaner. denial of 
pyddic riftld — Eyyqniry before mnleing order absolute 
— Stage for producing cvidcyicc. 

Where a conditional order under S. 1.3.3 is 
made, and the opposite party denies llic exis- 
tence of the public right before tlic order c.an 
be made absolute, opportunity to produce evi- 
' donee must bo given under .S. 1.37. But until 
, an enquiry under S. 1.39-A is concluded, there 
• c.an be no enquiry under S. 137, and it is not 
I possible to produce any evidence relating to it. 
Elraf Mandat v. Einpcror. 30 Cr. L. j. 622 : 
116 I. C. 384 : 49 C. L. J. 49 : 33 C. W. N. 201 : 
I. R. 1929 Cal. 480 : A. I. R. 1928 Cal. 879. 

Ss. 133, 137, 140 — Evidence — Xusiance 

— Coyyiplainnnt first to produce ci'idence. 

In a proceeding under S. 13.3, before any order 
1 can be passed under S. 1-10, the comjilainnnl 
! must produce evidence, and until this has been 
‘ done, the oj)positc party is not bound to produce 
evidence. Indarv. Eynperor. 15 Cr. L. J. 23 : 

22 I. C. 167:11 A. L.J. 931. 

Ss. 133, 139 — Evidence — Test of reliable 

evidence. 

, .-Vs to what is reliable evidence, will depend 
I upon the circumsLanccs of each case. But a 
! good test is that if the cvid-ence adduced stands 
iinrcbuUcd, the public nature of tile right will 
be demolished. Ilarnandnn Lai v. Jlaynpalnk 
Malialo. 40 Cr. L. J. 837 : 

184 I. C. 47 : 18 Pat. 76 : 20 P. L. T. 748 : 
‘ 6 B. R. 6 : 12 R. P. 212 : A. 1. R. 1929 Pat. 460. 

) Ss. 133, 3b9—Evid'nce — Penal Code, 

S. 193 — Party to a proceeding under S. 133, 
Cr.P.C., xchetlicr an accused — Erayyiinalioyt on 
oath — False rvidence, prosecution for giving, if 
legal. 

Proceedings umler 8. i:’,:!, Cr. P. C... ar,? more 
of the nature of Civil than of Criminal proceed- 
ings, and a party is not an .•le-usfil per-on with- 
in the meaning of 8. .309. Cr. I*. C. and he can 
be examined on oath, and if sti -ti a person give., 
fiil'C evidence, be may be jirowcntcd for an 
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offence under S. 193, I. P. C. Ilirananda 
Ojlia V. Emperor. 2 Cr. L. J. 575 : 

9 C. W. N. 127 : 2 C. L. J. 149. 

S. 133 — Injury to physical comforls 

— Circumstances to be considered. 

S. 133 authorises action by the Magistrate 
the trade in question is injurious to the physica' 
comfort of the community. But it is necessary 
to take all the circumstances into account, to 
see that the interference •with public com- 
fort is considerable, and that a considerable 
section of tlve public is affected injuriously, 
general equitable principles not being lost 
sight of. Emperor v. Fazal Din. 

12 Cr. L. J. 146 : 

9 I. C. 891 : 117 P. L. R. 1911 : 

20 P. W. R. 1911 Cr. 

S. 133 — Injury to physical comforts — 

Nuisance — Laioftd trade — Abatement of nuisance 
— Ecmcdy, alternative jurisdiction. 

A noise made in a lawful trade under a license, I 
if injurious to the physical comfort of a com- 
munity, is a public nuisance. A Magistrate 
has jurisdiction to proceed under S. 133. An 
alternative remedy docs not deprive the Magis- 
trate of jurisdiction. Krishna Mohan Bancrji. 
V. A. K. Guha. 21 Cr. L. J. 669 : 

57 I. C. 829 ; 32 C. L. J. 42 : 
A. I. R. 1920 Cal. 550. 

S. 133 — Jurisdiction — Bona fide claim. 

Wliere a bona fide claim of private right is 
raised, a Magistrate cannot make an order under 
S. 133, but should leave the determination of 
the question to the Civil Court. Mohammad 
Ashrafuddin v. Kareem Bulchsh. 

15 Cr. L. J. 515 : 
24 I. C. 603 ; 19 C. L. J. 631 : 
18 C. W. N. 1148 : A. I. R. 1915 Cal. 113. 

S. 133 — Jurisdiction — Bona fide claim 

of title. 

Under S. 133 the inquiring Magistrate has to 
consider •whether there is or is not a bona fide 
claim. If there is a bona fide claim, he is de- 
barred from proceeding. If there is no bona fide 
claim, he is to proceed. In re : Dnyanoba 
Pandurang Bamne. 14 Cr. L. J. 74 : 

18 I. C. 410 : 15 Bom. L. R. 57. 

S. 133 — Jurisdiction — Bona fide dispute 

as to public right. 

A bona fide dispute about the right of tlie pub- 
lic to pass over a certain path does not oust 
the jurisdiction of a Magistrate to proceed 
under S. 133. Ilari Kishan v. Kanshi Bam. 

29 Cr. L. J. 254 : 
107 I. C. 485 : 9 A. I. Cr. R. 540 : 

A. I. R. 1928 Lah. 664. 

S. 133 — Jurisdiction — Burial ground, 

order closing. 

An order prohibiting the use of a grave- 
yard is not such an order as can be made 
under S. 133. Sheo Saran Lai v. Lai Mohamad 

Lai. 6 Cr. L. J. 370 : 

12 C. W. N. 70. 

S. 133 — Jurisdiction — Claim on substan- 
tial ground— Order directing parly to establish 
claim in Civil Court, illegal. 


Cr. P. CODE (1898), S. 133 
WJiere the Magistrate finds that the claim of 
right set up is based on substantial grounds, 
lie has no jurisdiction to make an order 
directing that party to establish his claim in 
a Civil Court. Peary Lai Mullick v. Surendra 
Kishore Miller. 21 Cr. L. J. 87 : 

54 I. C. 487 : 24 C. W. N. 247 : 
A. I. R. 1920 Cal. 176. 

^ — S. 133 — Jurisdiction — Encroachment, 

removal of — Long user of party, effect of. 

A long user by a person of what is claimed 
to be a part of the public way may be taken 
as a bona fide assertion of claim ousting the 
jurisdiction of the Criminal Court to pass 
summary order under S. 133. Vice versa a 
long user by the public of a place as a part 
of a public road raises a presumption of 
relinquishment by the owner thereof of his 
right over it. Janki Ram v. Sankhi Panjara. 

29 Cr. L. J. 422 : 
108 I. C. 559 : 10 A. I. Cr. R. 124 : 
9 P. L. T. 587 : A. I. R. 1928 Pat. 268. 

S. 133 — Jurisdiction — Magistrate issu- 
ing rule whether competent to make it absolute 
on report of another Magistrate. 

A Magistrate who issues a conditional Rule 
under S. 133 can make the Rule absolute upon 
the evidence reeorded and report submitted 
to him by another Magistrate to whom he 
had referred the matter under tlie last para- 
graph of cl. (1) of S. 133. Chandrika Koeri 
v. Budhu Dusadh. 24 Cr. L. J. 690 : 

73 I. C. 802 : 2 P. L. R. 21 Cr. 

Ss. 133, 139 — Jurisdiction — Mere exist- 
ence of reliable evidence in support of denial of 
right, whether sufficient to stop hands of Magis- 
trate. 

In a proceedings under S. 133, what S. 139-A 
requires is that the Magistrate should be 
satisfied that there is reliable evidence in 
support of the denial of the public right. If 
he finds that, he has to stop his hands and 
leave the matter for the Civil Court to decide. 

40 Cr. L. J. 837 : 
184 I. C. 47 : 18 Pat. 76 : 
20 P. L. T. 748 : 6 B. R. 6 : 12 R. P. 212 : 

A. I. R. 1929 Pat. 460. 

S. 133 — Jurisdiction — Municipal license. 

Although a Magistrate has jurisdiction to 
pass order under S. 133 regulating con- 
duct of trade by a person to whom a 
Municipal license has been granted, it is 
generally inexpedient that he should pass such 
orders as these matters are left to the control 
of Municipal Board. Lalman v. Beshambhar 
Nath. 33 Cr. L. J. 524 : 

137 I. C. 626 : 1932 A. L. J. 49 : 
L. R. 13 All. 23 Cr. : I. R. 1922 All. 349 : 
54 All. 359 : A. I. R. 1932 All. 159. 

S. 133 — Jurisdiction — Obstruction of 

public way— Defendant selling up title — Magis- 
trate, jurisdiction of, if ousted — Discretion of 
Magistrate to require parly to assert his claim by 
civil suit — Power of Magistrate to continue the 
proceedings on failure to do so. 

In proceedings under S. '133, arising out of an 
alleged obstruction of a public way, if a claim 
of right is set up, the Magistrate’s jurisdiction 
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IS not oiKlcd even the flnini i*; iiiritic in pooil 
faith. If he consider.s it to he made in fxood 
faith, lie can, in liis discretion, allow a rca>ion- 
nblc lime to assert claim in Civil Court ' 
within time and if he <locs not po to civil 
Court or fails tlicre, the .'lattislratc can ! 
continue the proccedin/js. Sagnr Mondal ‘ 

V, Aid: Xoshar. 23 Cr. L. J. 353 : 

67 I. C. 177 : 26 C. W. N. 442 -. • 
49 Cal. 482 ; 35 C. L. J. 247. . 

— S. 133 — Jurisfliclioii — 'JJemovnl of 

>— trade,’ incaning of — Jtcdoralioit of status quo. 

A .Ma^tistrate has no power while .stopping .a 
brick-kiln under the .second paragrai>h of • 
0. ia;5 to order the opposite party to till up the , 
jiits made by him. The “removal” of a trade ^ 
or occupation within that paragraph cannot 
be construed to mean the rcstor.ation of | 
status quo by filling up the jiits. Bliagat Ravi , 
V. Emperor. 30 Cr. L. J. 561 : I 

1 16 I. C. 21 : 1. R. 1929 All. 501 : ! 
1929 A. L. J. 177 : 51 All. 489 ; : 
A. I. R. 1929 All. 111. ' 

S. 133 — Jurisdiction — J'crdicl, rchclhcr ' 

can be split up, ’ 

A .Magistrate is not entitled to .split up a i 
verdict in order to give himself jurisdiction 
to deal with the matter under S. l.'l.'J of the 
Cr. P. C. Raliimuddi Jamadar v. Emperor. 

26 Cr. L. J. 517 : . 
85 I. C. 357 : 40 C. L. J. 297 : , 
A. I. R. 1925 Cal. 399. , 

Ss. 133, 137 — Jurisdiction— Conditional ' 

order under S. 133 — Enquiry referred to another \ 
Magistrate— Final order pasted by First Magis- 
trate— Jllegality— Consent of parlies, effect of. 

A Magistrate making an order under S. 103, 
can direct the party to appear before himself ■ 
or before some other Magistrate of the First 
or Second Class at a certain time and place to 
be fixed by the Court. If he orders the party to 
appear before himself, he can not refer the 
matter for enquiry to other 3Iagistratc and then 
pass the final order on the report submitted by : 
that Magistrate. Under S. 137 he himself is 
to take evidence as in a summons ease. The 
failure to act Urns, vitiates the final order 
and even the consent of the parlies e.annot 
cure the illcg.ililv. In re : Karitjappa Mingappa, 

23 Cr. L. J. 587 : 
68 I. C, 619 : 24 Bom. L. R. 807 : 

A. I. R. 1922 Bom. 384. 

Ss. 133, 137 — Jurisdiction — Order ab- 
solute la remove obstruction — Magistrate ewn- 
petcnl to pass order, 

Some villagers complained of obslruclion 
to a public way. Sub-Divisional Officer 
referred the matter to one of his .suhor- 
dinates, sugecsting proceedings under S. i;53. 
.fudging from the facing .slicct the matter 
was fir.sl taken up as a revenue proceeding. 
.Months afterwards the Township uniccr tonic 
evidence. He suhmilled this evidence to the 
Sub-Divisinnal Onicer, who drew up a con- 
ditional order under .S. 13-'5 rlirecting not 
only the rcinov.il of the fence couqilaincd of, 
hut nho the house v.-liich <lid not obstruct 
the foolp.ath. This order Mas hcadeil us being 
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a proceeding of the Sub-Divisional Magistrate, 
but Mas filed Milli the jirevimis revenue 
proceeding. The applie.ant Mas e.illed on to 
shoM" cause before the ToMushiji Magistrate 
of Kyauktan Mhy tiie order siiouid not be set 
aside. He appeared and .shoued cause. The 
only evidence taken M'.as that of M'ilnesscs 
called by th<‘ applicant. No notice mus given 
to the original complainants. The .Magistrate 
submitted the evidence to the Hub-Divisional 
Magistrate with a report and the latter 
Magistrate then made the conditional order 
absolute : Held, that S. 137 of the Code (1) 
contemplates that the order absolute should 
be made by the 3Iaglslr.itc to whom a ease 
is referred under .S. 133 ; and that even if 
the Sub-Divisional Magi.slratc had jurisdiction 
to make the order absolute, his order that 
the applicant should remove his liousc ivas 
ultra vires, as it was not based upon the 
house being built upon the public M-ay, but 
it M'a.s avowedly made because the applicant, 
if he M-as alloM'ed to liv'e there, M-otild he 
able to interfere with people along the way, 
that i.s, the order svas based on the appfi- 
canl — not his house — being a public nuisance. 
Moung Since Ye v. Mating Pyu. 

1 Cr. L.J. 669: 

10 Bur. L. R. 130. 

Ss. 133, 137 — Jurisdiction — Order for 

removal of nuisance — .-Ipplication fur en- 
forcement made to successor of Magistrate — 
Jurisdiction to go behind order. 

In dealing with an application to enforce an 
order under S. 137 made by his predecessor, 
a Magistrate acts in excess of his powers, 
and without jurisdiction in going behind lliat 
order, and coming to a decision ns to its 
legality. Kiran Chandra v. Ramesh Chandra. 

24 Cr. L. J. 317 ; 
72 I, C. 77 : 27 C. \V. N. 459 : 

A. I. R. 1923 Cal. 589. 

Ss. 133, 139-.\ — Jurisdiction — Proceed- 
ings under S. 133 — .Magistrate deputing subordi- 
nate to mahe enquiry under S. 139-.-i — Proceed- 
ings, validity of. 

A Magistrate has no jurisdiction to depute 
an inquiry under .S. 133-A, to a .subordinate 
Magistrate. Juasaddar .-Hi v. Isimulla. 

31 Cr. L.J. 673 : 

124 I. C. 491 : 50 C. L. J. 291 : 

34 C. W. N. 228 : 57 Cal. 66 : 

A. I. R. 1929 Cal. 813. 

Ss. 133, 139-.*\ — .Jurisdiction — I’uhlic 

right of xcay blocked by creating building — Evi- 
dence under ,S. to jirove that no right of 

xcau cristed — Magistrate must leave matter for 
decision of competent Civil Court. 

AYhcrc an apjilic.rtion i-. made to a Miigislrale 
that a certain per.>.on has erected a building ami 
blocked a public right of M-.iy, and such a 
person produces cvideiv" under tlie jirovi-iotis 
of H. i;!:t-.\, to prove that no right of n.iy ex- 
isted, the contention of such p>Tson is not frivo- 
lous or unsupported by c\'id”n-" and th" nialter 
c.m !)'• rleeided by a competent Civil Court. 
Tile Magistr.ile must st;iy jiro-'Cedings under 
S. 13'J-.\. and lias no jurisdiction until the 
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decision of Civil Court. K^indan Lai v. Emperor. 

40 Cr. L. J. 375 (a) : 
180 I. C. 495 ; 11 R. A, 465 : 1939 A. W. R. 71 : 

A. I. R. 1939 All. 187. 

Ss. 133, 556 — Jurisdiction — Magistrate 

issuing notice as Chairman of Local Board — 
Case should not be tried by him. 

It is undesirable that a Magistrate should act 
in a case whicli he has extra-judicially investi- 
gated, and in which, he subsequently initiates 
proceedings under the Criminal Law. There- 
fore, where a Magistrate as the Chairman of 
Local Board issued notice calling upon the 
petitioner to remove obstruction, and the 
petitioner submitted a representation which 
proved infructuous and subsequently the 
Magistrate initiated proceedings against the 
petitioner under S. 133 : Held, that the concern 
of the Magistrate with the case is not merely 
in a public capacity so as to take the case 
out of S. 556. Janld Dass v. Emperor, 5 A. L. 
J. 357) A. W. N. 1903 95; 7 Cr. L. J. 393, 
referred to. Rajani Kanta Panja v. Emperor. 

11 Cr. L. J. 2 : 
4 I. C. 437 ; 10 C. L. J. 484. 

S. 133 — Jttry — Absenee of one juror 

while invesligaiion — Report of other Jurors 
should not be acted upon — Procedure. 

In a proceeding under S. 133, only four out 
of the five Jurors were present at the time 
of the investigation ; Held, that the Magis- 
trate should not act upon their report but 
should appoint a fresh Jury. Dassya v. 
Nibaran Chandra Ghose. 21 Cr. L. J. 448 : 

56 I. C, 240 ; 31 C. L. J. 871 : 
24 C. W. N. 928 : A. 1. R. 1920 Cal. 161. 

S. 133 — Jury — Appointment of— Pro- 
cedure. 

Where in a proceeding under S. 133, a 
Magistrate appointed the nominees of the two 
parties with a Foreman, appointed by him- 
self, to constitute a Jury : Held, that the 
Jury was not constituted legally and was 
incapable of making a legally binding award. 
Khein Chand v. Emperor. 28 Cr. L. J. 1036 : 

106 I. C. 220 : 9 A. I. Cr. R. 202 : 

A. I. R. 1928 Lah. 187. 

S. 133 — Jury — ^Bona fide claim to pro- 
perly — Civil action. 

Obiter . — If the Jury decided that the order 
was reasonable and proper, the appellant 
would not be estopped from bringing a civil 
suit to establish his right to exclusive enjoy- 
ment of the land. Ah Yway v. Ma Gyi. 

15 Cr. L. J. 259 : 
23 I. C. 467 : 7 Bur. L. T. 23 : 
A. 1. R. 1914 L. Bur. 31. 

S. 133 — Jury — Failure to return verdict 

— Procedure. 

Where a person against whom a conditional 
order is made, obtains the appointment of a 
Jury, but the Jury, for any reason, does not 
return a verdiet within the lime fixed' by the 
Magistrate, the latter must inquire into the 
matter before he passes a final order.' Ajodhya 
Tewari v. Emperor. 24 Cr. L. J. 583 ; 

73 I. C. 327 : 4 P. D. T. 13 : 
1 P. L. R. 22 Cr. : A. I. R. 1923 Pat. 141. 
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S. 133— Jury. 

It is open to a person against whom an order 
under S. 133 has been made absolute, to elect 
to have the matter tried by a Jury even after 
the enquiry under S. 133-A has been finished by 
the IMagistrate. Shamji Tricumdas Bhalia v. 
Ram Moye. 34 Cr. L. J. 532 : 

1431. C. 178 : 56C.L.J. 249: 

A. I. R. 1933 Cal. 318. 

S. 133 — Jury — Nomination of jurors — 

Principle to be observed by Magistrates. 

Magistrate can address any inquiry to the per- 
son who first comes forward to draw his atten- 
tion to the existence of an alleged public 
nuisance, to ascertain names of respectable and 
independent residents of the neighbourhood 
who would serve on the jury but it would be 
highly improper on his part to appoint the 
friends or supporters of the person at whose 
instance the proceedings are being taken. How- 
ever, in all proceedings inititated under S. 133, 
the Magistrate is to act purely in the in- 
terests of the public and should be on his guard 
against any tendency to use the section as a 
substitute for litigation in Civil Courts in order 
to the settlement of a private dispute. 
Farzand Ali v. Hakim AH. 16 Cr. L, J. 40 : 

26 1. C. 632 : 12 A. L. J. 1214 : 37 All. 26 : 

A. I. R. 1914 All. 491. 

S. 133 — Jury — Obstruction — Duty of 

Magistrate. 

Under S. 133, the duty of determining whether 
the site of an obstruction is a public place or 
public way, is cast on the Magistrate, and under 
no circumstances can it be left to the Jury. 
Khushi Ram v. Emperor. 24 Cr. L. J. 457 : 

72 1. C. 617 : 4 Lah. 224 ; 5 L. L. J. 420 ; 

A. I. R. 1923 Lah. 525. 

S. 133 — Jury — Obstruction to jmblic way 

— Procedure. 

Where at the request of a person upon -whom 
a notice has been served, a jury is appointed 
under S. 138, Cr. P. C., the jury can decide as 
to the validity of an objection that the way 
alleged to have been obstructed is not a public 
way. The Magistrate cannot decide -whether 
such an objection is bona fide before referring it 
to the jury; Held, also, that there is no special 
procedure laid down to be adopted by a jury 
appointed under S. 138 in coming to a finding 
on the questions submitted to them: Held, 
also, that a person who has applied for a jury 
under S. 138 is bound by the verdict of the 
jury, and cannot afterwards raise such a plea as 
that the obstruction was caused in the exercise 
of bona fide claim of right. Emperor v. Ram 
Bilas. 8 Cr. L. J. 1 : 

28 A. W. N. 151 : 30 All. 364 : 

5 A. L. J. 488. 

S; 133 — Jury — Procedure. 

In proceedings under S. 133, before the ap- 
pointment of the Jury, there ought to be a 
preliminary enquiry contemplated by S. 139-A. 
Digamber Ram Singh v. Emperor. 

35 Cr. L. J. 54 : 

146 1. C. 406 : 6 R. P. 261 : 

A. I. R. 1933 Pat. 676. 
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• S. 133 — JttTij — Question of private orener- j 

ship left to jury. 

Wlicrc tlic question as to the public nature 
or private ownership of tiie locus of an obstnic- J 
tion is left to n Jur>- under Chapter X the order ^ 
of the Magistrate referring the determination of i 
such a question to the Jury is bad and should • 
be quashed, Kliushi Ham v. Emperor. I 

24 Cr. L. J. 457 : ' 
72 1. C. 617 : 4 Lah. 224 : 5 L. L. J. 420 : i 
A. I. R. 1923 Lah. 525. • 

T S. 133 — Jury — night of party to claim. 

The procedure prescribed by S. 133 confers 
on the person called on to submit to it, the 
right to claim a Jurj’ and generally provides for 
asecrlainmcnt of right as well as for the actual 
removal of the obstruction. Emperor v. Abdul 
Satar. 5 Cr. L. J. 97 : 

9 Bom. L. R. 30. i 

Ss. 133, 135, 141 — Juey—Froccedings j 

for removal of public nuisance — Failure to return | 
verdict — Procedure. j 

AVhere a person against whom a conditional ' 
order under S. 133 is made, obtains the appoint- , 
merit of a .fury but the .fury fails to return a 
verdict within the time fixed by the Magistrate, 
the latter has jurisdiction to make the order 
absolute under S. 141. AYhere, however, the i 
Jury fails to perform its duty through no fault 
of the person against whoni a conditional order 1 
has been passed, he should be allowed to revert ‘ 
to the other alternative given him by S. 1.35 and 
to sliow cause against the conditional order. 1 
Jiblal Tell V. Gena Sahu. 24 Cr. R. J, 492 : ’ 
72 I. C. 950 : 4 P. L. T. 15 ; 1 
1 P. L. T. 164 Cr. : A. I. R. 1922 Pat, 229. j 

Ss. 133, 138 — Jury — Conditional order 

for removal of obstruction — Matter thereafter \ 
ref erred to J ury of three persons — liefcraicc, rafi- 1 
dity of. 

A .Magistrate made a conditional order under 
S. 133 for the removal of an obstruction. He 
referred the matter, on tlic ajiplication of the 
parties, to a Jurj’ of three, instead of a Jury of 
live persons : Held, that his order, based on 
tlie rcjiort of the majority of that jury 
cannot be regarded ns a good order. Ajit Shaikh 
v, Jamatulla Tarafdar. 22 Cr. L. J. 511 (a) : 

62 I, C. 335 : A. I. R. 1922 Lah. 137. 

S. 133, 138 — Jury — Omission to nominate I 

half the Jury — Validity of trial — Irregularity in 
constitution of Jury, tchether mere irregutarity. 
Obiter.- — The nomination of a Jury is a nomina- j 
tion of the Court which h.as to try the ease, and j 
irregularity with rogjird to that matter, is an * 
irregularity which goes to the root of the pro- j 
ccedings. Mahadco Lai v. llossaini Pandey. 

31 Cr. L. J. S3 : ' 
120 I. C. 289 : A. 1. R. 1930 Pat. 199. ! 

Ss. 133, 13S, 139 — Jury — Obslnicfion to 

foot-path — nuty of .Magistrate — Claim of right to 
foot-]iath — Good faith. 

Magistrate in a proceeding in rC'j)ecT of an 
obstruction to a fool-juith under Chaji. X before 
referring tlic matter to the Jury, is to decide 
himself uhctlier claim of rieht to the land in 
question is in gootl faith, and ulicthcr the 
pathu.iy is public and it is only on deciding : 
that there u.is no Mjch cl.aim tliat any matter ; 
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can be referred to the Jury. Dnalatram v. 
Baishnab Chariin. 10 C. AA'. X. SI.l ; 4 Cr. L. J. 
42, followed: Dharam .Mandnl v. Gossain Das. 

11 Cr. L. J. 305 : 
6 I. C. 271 : 14 C. AV. N. 544. 

Ss. 133, 138, 140 — .lury — Conditional 

order of Magistrate, reference of . to Jury — Order 
absolute on Jury's decision — 6’ifbscr/ucnt revocation 
of order rehether ultra vires. 

Application to a .Alagistratc for removal of the 
embankment of a lank constructed by the plaint- 
iff on the ground that it obstructed the passage 
of water and endangered the houses in the village. 
The Magistrate made a conditional order direct- 
ing tlic removal and it was referred to a Jury 
under S. 138. Tlic Jury proposed that the water 
should flow out through tlic tank, that the banks 
of the tank on the north and south should be 
cut and that there should be sluices on each bank 
of the tank. They recommended by each party 
deposit of Rs. <100 to ensure the carrj'ing out of 
the direction, which was accepted. Tlic Magis- 
trate adopting this report made tlic conditional, 
order absolute. Subsequently, on inspection 
the Magistrate thought the making of a culvert 
unnecessary and directed the refund of the 
money; plaintiff however, had made the culvert 
in the mean-time. He sued defendant for 
specific performance of the contract to construct 
Itic sluice or for damages in the alternative : 
Held, that the report of the Jury did not 
amount to a contract and could not be made the 
basis of an action in the Civil Court for specific 
performance or damages ; the order directing 
refund of the deposit was not ultra vires and 
could not bo questioned in a Civil Court ; the 
order absolute under S. 139 (1), could only 
be enforced in the manner provided in 
clause (2) of S. 140. Seonarain Tacari v, 
Sakhi Cband Sahu. 18 Cr. L. J. 305 : 

38 I. C. 417 : A, I. R . 1916 All. 264. 

Ss. 133, 138, 140 and 141 — Jury failing 

to return the verdict — Appointment of a fresh 
Jury — Magistrate's discretion. 

In a proceeding under S. 133, the Jury 
appointed under S. 138 failed to return the 
verdict on account of certain causes. The 
petitioner prayed for the appointment of a 
fresh Jury but the Magistrate refused and 
under S. 141, made his original order absolute ; 
Held, that the Magistrate in so doing did not 
exercise a proper discretion. He ought to 
have appointed a fresh Jury. Slab Chandra 
Gossain v, Ilriday Chandra Dass. 

8 Cr. L. J. 233 : 
12 C. AV. N. 1047. 

Ss. 133, 134— .Ifode of sercici of notice. 

AA'Iicrc an order under S. 133 has been com. 
nuinic.alcd to those concerned, it is immaterial 
that the mctliod iii uhich it was served on 
them is not .‘•trietly in accordance witli the 
provi'-ions of S. 131. Khu^hi Ham v. 
Emperor. 24 Cr. L. J. 457 : 

72 I. C. 617 : 4 Lah. 224 : 5 L. L. J. 420 : 

A. I. R. 1923 Lah. 525. 

S. 133 — yuisancr. 

.A man cannot carry on a trade or occuiKition 
that is injurious to the health or j)hysical com- 
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forts of his neighbours or of the public merely 
on the ground that there may be some part of 
the community which is not afected. 
Eaghimandan Prasad v. Emperor. 

33 Cr. L. J. 331 : 
136 I. C. 621 : L. R. 12 All. 108 : 
1931 A. L. J. 912 ; 53 All. 706 : 
I. R. 1932 All. 237 : A. I. R. 1931 All. 433. 

S. 133 — Nuisance — Bandh owned by 

proprietor of one village — Passage of channel 
closed by owner of bandh — Inundation of fields 
of another village — Offence, nature of Penal Code 
(Act XLV of 1860), S. 26S~Order under S. 133, 
Cr. P. C., whether justified. 

A bandh constructed by the owner of one 
village had the effect of closing the passage of 
water from that village to a channel with the 
result that the fields of another village became 
water-logged and the crops were destroyed : 
Held, that the erection amounted to a public 
nuisence within the meaning of S. 268, Penal 
Code, to justify a Magistrate in passing an 
order under S. 133, Cr. P. C. Bhagwan Bakhsh 
Singh w. Emperor. 28 Cr. L. J. 203 : 

99 I. C, 939 ; 4 O. W. N. 75 : 
(7 A. I. Cr. R. 440 : A. I. R. 1927 Oudh 122. 

S. 133 — Nuisance— Branch of tree 16h. 

feet above road — Inquiry under section, nature 

of- 

Having regard to the normal traffic of a 
country road, a branch of a tree 15^ feet above 
the level of the road, cannot be called an un- 
lawful obstruction within the meaning of S. 133. 
S. 133 deals with the condition of things at the 
time when the inquiry is held. Goktil v. 
Emperor. 26 Cr. L. J. 104 : 

83 I. C. 664: 22 A. L.J. 436: 
A. I. 1924 All. 667 : L. R. 5 All. 84 Cr. 

— -S. 133 — Nuisance — Cause shozon — 

Magistrate to take evidence as in summons case. 

If the respondent shows cause against the 
order passed against him under S. 133, the 
Magistrate is to take evidence in the matter 
as in a summons case. Achchru v. Emperor. 

31 Cr. L. J. 880 : 
125 1. C. 613 ; 11 Lah. 247 ; 
31 P. L. R. 503 : A. I. R. 1930 Lah. 662. 

S. 133 — Nuisance — Complaint against 

several persons — Evidence against particular 
wrong-doers, necessity of. 

It is not admissible to assume that even if 
a nuisance is proved but not as against any 
particular party complained of as causing it, 
an order prohibiting such nuisance can be 
issued against all parties against whom com- 
plaints are made. Where nuisance is com- 
plained of against two persons, it is necessary 
to prove substantially, before an order could 
be made against either, or both of them that 
either or both of them caused the nuisance. 
Deshi Sugar Mill v. Tupsi Kohar. 

28 Cr, L, J. 317 : 

100 I. C. 541 : 8 P. L. T. 392 : 

A. I. R. 1926 Pat. 506. 

S. 133 — Nuisance — Contamination of 

river water by Industrial Concern — Order prohibit- 
ing discharge, whether can be passed. 
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An order prohibiting the discharge into a river 
1 of an effluent which is injurious to the health 
of the community which has right to the use 
of the water in such stream, ean be made under 
the second paragraph of S. 133 (1). Deshi 
Sugar Mills v. Tupsi Kohar. 28 Cr. L. J. 317 : 

100 I. C. 541 : 8 P. L. J. 302 : 
A. I. R. 1926 Pat. 506. 

S. 133 — Nuisance —Erection of bund — 

Obstruction . 

To obstruct by erection of a bund, the right of 
the public to cross the bed of a river easily and 
on foot constitutes public nuisance. Zafar 
Nawab v. Emperor. 2 Cr. L. J. 762 : 

I. L. R. 32 Cal. 930. 

S. 133 — Nuisance. 

Held, that the noise of the mill caused dis- 
comfort to the residents of the locality- and 
amounted to nuisance. Munnalal Brahmin v. 
Shridhar Bao Lelc. 36 Cr. L. J. 591 (1) : 

154 I. C. 365 (a) ; 17 P. L. J. 54 : 
7 R. N. 163 (1) : A. I. R. 1934 Nag. 193 (1). 

S. 133 — Nuisance — Magistrate, duties 

of- 

The party against whom an order under S. 133 
is directed, is under no necessity of contending 
that the property in dispute is his private land, 
but it is for the Magistrate to inquire whether 
that in fact, is the contention of the party or 
not. Mahadeo Lai v. Hussaini Pandey. 

31 Cr. L. J. 53 : 
120 I. C. 289 : A. I. R. 1930 Pat. 199. 

S. 133 — Nuisance — Magistrate in pre- 
vious proceedings regulating working of mill — 
Orders complied with — Further working, not nuis- 
ance for fresh proceedings — Fresh complaint — 
Remedy. 

The working of flour mills working under a 
licence from a Municipality as regulated by the 
order of a Magistrate in previous proceedings 
under S. 133, cannot be described in law as a 
nuisance for the purposes of fresh proceedings. 
Where a fresh complaint is made, the Magis- 
trate should leave the complainant to move 
either the Municipal Board or to seek his 
redress in the Civil Court. Kcdar Nath v. 
Satish Chandra. 41 Cr. L. J. 99 : 

184 I. C. 757 : 1939 C. W. N. 966 : 
1939 O. L. R. 653 : 15 Luck, 140 : 
12 R, O. 143 : A. I. R. 1940 Oudh 75. 

S. 133 — Object and Scope — Nuisance — 

Jurisdiction of Civil Court. 

The object of the procedure under Chapter X 
is for the Magistrate to make speedy orders 
and deal speedily with cases of public nuisance 
and it is for this reason that the jurisdiction of 
the Civil Code is barred under S, 133, sub-s. (2). 
In re : Rangubai Gururao. 22 Cr. L. J. 605 : 

62 I. C. 877 ; 23 Bom. L. R. 844 : 

A. I. R. 1921 Bom. 29. 

S. 133 — Nuisance — Old obstruction — Pro- 
ceeding under S. 133, whether can he taken. 

S. 133 is not to be employed to avoid the 
necessity of filing a civil suit in regard to a 
construction which has been in existence for a.Tr 
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lonp niiinl)er of ycnrs. Ghurohtt Dna v. ShakaU ■ 
Tiij Das. 27 Cr. L. J. 27 : i 

91 r. C. 59 : L. R. 6 All. 190 Cr. : . 

24 A. L. J. 112 : A. I. R. 1926 All. 157. ' 

S. 133 — Ntiisaticc — Obalrticlion to public 

path — Ronn Otic clahn of right — Jurisdiction. 

If under S. 1M3 for the purpose of compelling . 
the removal of an obstruction from a public 
ivny, a bojia fide question as to the way being 
public is raised, there is no jurisdiction to make 
an order under the section, and the question be 
left to Civil Court. The claim must be bona fide 
and not a mere pretence and it is for the 
Magistrate to say whether the claim is bona fide 
or not. Chandrika Khcri v. Budhtt Diisadh. 

24 Cr. L.J. 690: 

73 I. C. 802 : 2 P. L. R. 21 Cr. 

S. 133 — i^^uisance — Public nuisance by [ 

trade — Dispute between parties, whether trade • 
should be stopped or not — Evidence proving trade ^ 
to be nuisance — Magistrate ordering trade to be I 
slopped and giving adequate reasons why its | 
regulation was not proper. 

In proceedings under S. 1.33, the only dispute 
was whether tlic trade which was being carried 
out by one of the parties and which had ' 
become a public nvtisanec should be ordered 
to be stopped. There was no dispute that it 
should be regulated. Tlic trading party were ‘ 
insisting that their trade was not a nuisance. ’ 
Evidence proved the existence of injurious , 
nuisance. The Magistrate ordered the trade to j 
be stopped and gave explanation why condi- I 
tional order for regulating the trade was not | 
passed : Held, that the Magistrate could adopt , 
either of the courses provided in S. l.'l.l and as 
he had exercised his discretion in a proper and 
legal manner it was not within llie province of a 
Court of Revision to impose some condition, for 
regulating the Imde. Maksood Ali v. President, 
Union Board, Garhxca. 40 Cr. L. J. 516 : 

180 I. C, 852 : 17 Pat. 669 : 20 P. L. T. 288 : 

5 B. R. 505 : 11 R. P. 249 (2) : 
A. I. R. 1939 Pat. 183. 

S. 133 — yuisanee. 

Section deals only with occupations 
or foods which arc themselves injurious to 
health. It has no application to a ease of 
senimbling for passengers in competition bet- 
ween tu'o rival Steamer Companies. Calcutta 
.Steam ycv'galion Co., Ltd. v. Emperor. 

32 Cr. L. J. 235 : 

129 I. C. 106 ; 35 C. W. N, 115 : 
58 Cal. 854 ; I. R. 1931 Cal. 122 : i 
A. I. R. 1930 Cal. 757. ' 

I 

S. 133— .V«i.soticr. I 

There is no unconditional right to ; 

abate a public nuisance. .'\ggrievc<l j>crsons | 
musi resort to procedure jircseribed. Gujjula 
Sarasimhiitii v. .Yogor Sahib. 

35 Cr. L.J. 437: 

147 I. C. 553 : 

1933 M. \V. N. 905 : 66 M. L. J. 31 : . 

38 I.. \V. 996 : 57 Mad. 351 : 6 R. M. 376 : 

A. I, t . 1934 Mad. 95. 

S. 133 — Xuisance. 

4Viien latrim- i^ con-.Iructcd on pri- 
vate place in a [Krrson's own land, S. 13:J . 
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docs not apply. If it i.s a nuisance, owner 
.should be directed to romove it and not to 
demolish it. Shri Bam v. Emperor. 

37 Cr. L. J. 347 (2) : 

159 I. C. 19S : 1935 A. W. R. 1004 : 

L. R. 17 All. 8 Cr. : 8 R. A. 407 : 

A. I. R. 1935 All. 926. 

S. 133 — yuisanec — Briek-kiln — Question 

of fact. 

The quc.stion whether a brick-kiln is a public 
nuisance or not in the jdacc where it is erected, 
is not a question of law. Ditlichaud v. Emperor. 

31 Cr. L. J. 302 : 

121 1. C. 560 : 51 All. 1025 : 

A. I. R. 1929 All. 833. 

■ Ss. 133, 137 — Xtiisancc — Enquiry — 

Procedure — Order passed as result of local inspec- 
tion, legality of. 

Where in a proceeding under S. 1.33, the 
opposite party shows cause, the Magistrate 
should, under "S. 137 iiold an enquiry ns in 
summons cases. Tlic consent of the parties 
to have the case decided upon the local inspec- 
tion docs not dispense witli the necessity of 
holding a regular trial under S. 1,37. 
Biru Thakur v. Gokhul Bant. 

20 Cr. L.J. 217: 

49 I. C. 777 : A. I. R. 1919 Paf.'.172. 

Ss. 133, 137 — Nuisance— In determining 

whether final order under S. 137 is legal — Court 
is concerned only with evidence given at 
enquiry. 

A Court in an enquiry for nuisance is con- 
cerned with the evidence as given at the inquiry. 
Any information or c.r parte statements,, on 
which the conditional orders were passed’ are 
not relevant for the purpose of determining 
whether the final order under S. 137 was a 
legal and proper one. Nor can a final order 
under S. 137 be legally based on the result of 
a local inspection by the 3Iagislrate. Bamesli- 
xcar Narayan Agancal v. Emperor. 

40 Cr. L. J. 444 : 

180 I. C. 511 : 41 Bom. L. R. 84 : 

11 R. B. 301 : A. I. R. 1939 Bom. 92. 


Ss. 133, 137—. 

Magistrate, duly of. 

Where in a proceeding under S. 133, of the 
Cr. P. C., a person to whom notice is issued 
appears to show cause, it i.s the duty of the 
Magistrate to go into the evidence and to give 
a judicial decision before making the preliminary 
order final. Ismail v. Biinda. 

27 Cr. L.J. 864: 
95 I. C. 944 : 20 A. L. J. 657 : 
A. I. R. 1922 All. 265. 

Ss. 133, 137, 139-A — Nuisance — Denial 

of ptthlie right — Procedure. 

Where in a proceeding under .S. 1.33 in respect 
of a drain the m'cu'.ed denies that the drain is a 
public one, the Magistrate must proceed under 
S. 1;10..V. The provisions of .S. 1.30-.\ arc irnpeni- 
livc, and tmtil the jirovisions have been 
complied with, the .Magistrate has no jurisdie- 
tion to take evidence under S. 1.37. Baghunaih 
Vpadhia Emperor. 26 Cr. L. J. ^3 - 

86 1. C. 809 : 23 A. L. J. 187 - 
A. 1. R. 1925 All. 311.' 


Nuisance — Ptoccdure — 
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Ss. 133, 137 (1), 439-B — NuisaiJce— 

Magistrate’s duty to record evidence — Decision on 
local inspection, legality of. 

A Slagistrate cannot make an order under 
S. 133 absolute -without recording evidence and 
simply on the basis of a local inspection made 
by him. If a Magistrate makes use of know- 
ledge derived from a local inspection without 
affording the accused an opportunity to cross- 
examine or to explain the point against him, 
he acts with material irregularity sufficient to 
vitiate the trial. Tirklia v. Nanak. 

28 Cr. L. J. 291 : 
100 I. C. 371 : L. R. 8 All. 59 Cr. : 

25 A. L. J. 377 : 
7 A. I. Cr. R. 391 : 49 All. 475 : 

A. I. R. 1927 All. 350. 

Ss. 133, 436, 438 — Nuisance, proceeding 

relating to — Further inquiry, order of, rahcther can 
be made — Reference to High Court. 

Proceedings under S. 133 are not covered by 
S. 436 and a Sessions Judge has. therefore, no 
power to order further inquiry. He has power, 
however, in a proper case to make a reference 
to the High Court under S. 438. Prithipal v. 
Emperor. 26 Cr. L. T- 1251 : 

88 I. C. 995 : 2 O. W. N. 549 : 
A. I. R. 1925 Oudh 736. 

S. 133 — Obstruction — Conditional order, 

what should state. 

When against a number of persons, it is 
alleged that various unlawful obstructions 
have been caused upon a public way, the order 
should state accurately, with regard to each 
person, the specific obstruction made which he 
is to remove, unless it is alleged that all the 
persons are jointly responsible for all the obs- 
tructions mentioned as an order under S. 183 
should not be vague and indefinite or. ambi- 
guous, but must be such that the persons to 
whom it is directed may be able to learn from 
its terms -svhat is that they are to do for the 
purpose of complying ■>vith it. Raimohan 
Karmokar v. Emperor. 17 Cr. L. J. 409 : 

35 I. C. 969 : 20 C. W. N. 1171 : 

A. I. R. 1917 Cal. 207. 

— S. 133 — Obstruction encroachment, extent 

of, how ascertained. 

The extent of encroachment should be ascer- 
tained by relaying the map on the ground or 
otherwise. Bhagat Pershad v. Ramrup 
Karmokar. 16 Cr. L. J. 160 : 

27 I. C. 224 : 24 C. L. J. 116 ; 
A. I. R. 1915 Cal. 402. 

S. 133 — Obstruction — Magistrate, power 

of- 

Under S. 133, cl. 2, a Magistrate has only the 
power to order the removal of an obstruction. 
Rahimuddi Jamadar v. Emperor. 

26 Cr. L.'J. 517 : 
85 I. C. 357 : 40 Cr. L. J. 297 : 
A. I. R. 1925 Cal. 399. 

S. 133 — Obstruction — Obstruction to 

to public zoay — Power to order removal — Fact that 
public have enough room to pass, is not' suficient 
excuse. 

Where a chabutra has been unlawfully erected 
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over a public way, an order can be passed 
under S. 133, for its removal. The ^^fact .^that 
in the particular ease the public may have lot 
of room to go along the road without needing 
to walk upon that particular site, has nothing 
whatever to do with the case. Sallu Mall v. 
Emperor. 32 Cr. L. J. 160 : 

128 I. C. 604 : 1. R. 1931 All. 76 : 

A. I. R. 1930 All. 751. 

S. 133 — Obstruction — Order directing 

removal — Particulars. 

An order under S. 133, directing the demoli- 
tion of a portion of a structure must definitely 
point out and mark off how much of the struc- 
ture should be removed. Emperor v. Jhon Lai. 

26 Cr. L. J. 731 : 86 I. C. 219 : 23 A. L. J. 43 : 

L. R. 6 All. 86 Cr. : A. 1. R. 1925 All. 310. 

S. 133 — Obstruction — Road recently con-^ 

structed — Obstruction is recent even though trees 
may have been old — Road constructed long ago — 
Trees standing alongside for number of years do 
not constitute new obstruction. 

On a road recently constructed, the obstruc- 
tion caused by tiie branches of the trees 
alongside can be held to be a recent one even 
if the trees be in existence for a number of 
years. If, however, the road was constructed 
several years ago, it cannot be said that the 
trees alongside the road for a number of years 
constitute a new obstruction. Consolidation 
Co-operative Society v. Har Gobind. 

40 Cr. L. J. 758 ; 
183 1. C. 292: 12R. L. 106; 
A. I. R. 1939 Lab. 276. 

S. 133 — Obstruction — Removal of en- 
croachment — No finding as to extent of encroach- 
ment or bona fides of claim — Order, whether — 
Proper. 

In a proceeding under S. 133, an order was 
passed for the removal of a house which was 
said to represent an encroachment but without 
any finding as to the extent of the encroach- 
ment or as to the claim not being made in 
good faith : Held, that the order could not be 
sustained. Bhagat Pershad v. Ramrup Karmokar. 

16 Cr. L. J. 160 : 

27 I. C. 224 : 24 C. L. J. 116 : 

A. I. R. 1915 Cal. 402. 

S. 133 — Obstruction. 

Ss. 133, 135, 137 and 139 — Owner of land put- 
ting up turnstiles in his land, thereby obstruct- 
ing alleged pathway — Application under S. 133 
— Procedure to be followed by Magistrate ex- 
plained. Ram Kali v. Kirpa Shankar. 

35 Cr. L. J. 4 : 

146 I. C. 327 ; 55 AH. 866 : 6 R. A. 288 : 

A. I. R. 1933 AU. 615. 

S. 133 — Obstruction Water-course lead- 
ing to public tank — Catchment area, cutting of. 

In the centre of a catchment area there was a 
water-course flowing into a public tank. The 
water flowing through the water-course was 
carried away by the petitioners to their own 
village tank, by building a bund and cutting a 
new channel and by cutting down a portion to 
the old 'ftMud of the catchment area; Held, that 
the act amounted to an obstruction and it was. 
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tlicrcrorc, competent to a Muf’islnitc acting 
under S. l.'JU to direct the restoration of the i 
embankment, closing np of the new channel and ] 
tlic removal of obstructions to the free flow. 
Jiamafrxnmi Cheltiar v. Uamnnalhnn Chelliar. 

27 Cr. L.J. 105 ; : 
91 1. C. 537 : 1925 M. W. N. 663 : 

22 L. W. 470 : A. I. R. 1926 Mad. 165. 

Ss. 133,- I39-A — Obst'iiclion to public 

way — Mni’is'.ratc, tohrllicr bound lo examiuc all 
witnesses produced — Power to stay proceedings on 
\VToduelion of Record of Rights. 

^ In a proceeding under S. it is not the 

duty of the Magistrate lo satisfy himself that 
tlic party against whom tlic proceedings were 
initiated has succeeded. He lias onlj- to sec 
tliat that party has succeeded in proceeding 
before him evidence which docs not seem to be 
unreliable. Tlic Record of Rights is a very 
valuable piece of evidence if it happens to be 
in favour of the second party and proceedings 
can be stayed without examining all the wit- 
nesses produced. Satis Chandra Sen v. Krishna 
Kumar Das. 32 Cr. L. J. 189 : 

128 1. C. 810 ; 34 C. W. N. 957 : 

I. R. 1931 Cal. 106 : A. I. R. 1931 Cal. 2. ' 

Ss. 133, 139-A (2)— Obstruction — Public 

Right — Denial of such right — Duty by Magistrate 
to stay proceedings till decision of Civil Court. 

In proceedings under S. lUtl when the defend- 

* ant denies the c.xistcnce of a jiublie right, the 

• proper iiroccdurc for a .Magistrate to employ 
' would be under S, IIIP-A (2) of the Code, to stay 

proceedings until the matter of the existence 
of such right has been decided by a competent 
Civil Court. Munua Tacari v. Cliandrabali. 

29 Cr. L.J. 661: 
no I. C. 213 : 10 A. I. Cr. R. 201 : 

50 All. 871 : 26 A. L. J. 1285 : 

A. I. R. 1928 All. 627. 

Ss. 133, 139-A, 537 — Obslntclion — Public 

river — River public but obstruction in private land 
— S'. J3P-.‘i, applicability of — Omission to ask whe- 
ther party denies public right is mere irregularity. 
Ifon a notice under S. 133, a parly admits 
that the river which he is said to have obstruct- 
ed is a jjublic river and does not deny a public 
right over it but says that he has not put up 
an obstruction on the public river but has 
built upon his own lands, S. 13t)-.\ docs not 
apply. Even if S. 139-A is applicable, there is 
no necessity for pulling a question to the parly 
^ whether he denies the existence of any public 
right and omission to ask such a question is 
at the most only an irregularity which is cover- 
ed by S. .'iST. Rajani Kanta Ray v. Ibrahim 
Sarkar, 31 Cr. L. J. 973 : 

126 I. C. 205 : 33 C. W. N. 748 : 

57 Cal. 252 : A. I. R. 1929 Cal. 507. 

Ss. 133 to 143 — Obstruction case — U. P. 

Pillage Panchayal Act — Procedure- 

In a c.asc where the question to be determined 
is whether any unl.awful obslnietion has or has 
not been made over a public ]).ilhw.ay or other 
public place, he should follow the procedure 
laid down by .8s. 133 to 1S3. Cr, V. C. 
Kadbr^ri v. F.rr.peror. 27 Cr. L.J. 276 : 

92 I. C. 451 : L. R. 6 All. 216 Cr : 

24 A. L. J. 162 : A. I. R. 1926 All. 193. 
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S, 133 — Procedure. 

A Magistrate has no power to make an order 
under S. 1.33, without first questioning the 
party against whom notice has been issued 
whether he denies the existence of a public 
right and, if he denies such right, without com- 
ing to a finding as to whether there is reliable 
evidence in .support of the denial. Hamid Ali 
v. Emperor. 32 Cr. L. J. 250 : 

129 I. C. 222 : I. R. 1931 Lah. 158 ; 

A. I. R. 1930 Lah. 1046. 

S. 133 — Procedure. 

An order under .S. 133 cannot be passed mere- 
ly on the personal opinion of the .Magistrate. 
He must take evidence as in a siimmon.s^case, 
and it is only when this has been done, that the 
Magistrate can make the conditional order 
absolute. Khair Din v. Wasan Singh. 

37 Cr. L. J. 70 : 

159 I. C. 374 ; 8 R. L. 381 : 

A. I. R. 1935 Lah. 28. 

S, 133 — Application under — Magistrate 

ordering opposite party to remove obstruction or 
lo appear lo show cause — Parly appearing — 
Magistrate cannot send case to other .Magistrate 
for disposal. 

Where upon an application under S. 133, the 
Magistrate after recording some evidence, orders 
the opposite p.arly to remove the obstruction 
by certain date or to appear before him to 
.show cause against the removal of obstruetion 
and the party' appears before him, the .Magis- 
trate must himself proceed with the case and 
has no power at .such stage to send the case 
\ for disposal to another Magistrate. Umruo 
'• Singh V. Kanwar Lai. 39 Cr. L.J. 603 : 

175 I. C. 517 : 10 R. L. 733 : 

A. I. R. 1938 Lah. 323. 

S. 133 — Procedure — Before appointment 

of Jury, 

' A Magistrate before the appointment of a 
, .Jury in a proceeding under S. 133, in respect 
of a way, must decide on evidence whether 
I the way in question is or is not a public way, 
and whether the claim to the contrary is or is 
not a claim in good faith. On conclusion that 
, the way is a public way and the claim is a 
, pretext to oust the Magistrate’s jurisdiction, 
he may appoint a Jury if the person desires 
. the appointment of a .Tury in order that .Tury 
j may determine whether conditional order made 
; is reasonable and proper. Durlnv Chandra v. 

' Bhuban Chandra Das. 22 Cr. L. J. 459 : 

j 61 I. C, 843. 

, S. 133 — Procedure — Ilona iidc dispute. 

\ .Magistrate mu‘-t deal with an alleged public 
, way under S. 133 even though tlic public 
' character of the way is disjnited. The summary 
1 powers arc primarily intended to be excrciied 
' in cases where there {<-• no question that the 
way is one vested in the public, and when that 
is seriously disputed and it« decKinn becomes 
a diffieult matter of mixed fact and law, a 
Magi.strate has jurisdietion lo excrcis- bfs dis- 
rretion by declining to decide it, and •ending 
the parties to a Civil t.’ourt. if'abtd Khan v. 
Abdullah Khan. 24 Cr. L. J. 817; 

74 I. C. 849 : 21 A. L.J. 529 ; 45 All. 656 
A. I.R. 1924 All. 1. 
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S. 133 — Procedure. 

Causing overflow of water into other lands by 
raising level of one’s own land — S. 133 docs 
not apply — Civil proceedings is the proper 
remedy. B. S. Corbel v. Sonaulla Basunia. 

34Cr. L.J. 679 (1): 
144 I. C. 75 : I. R. 1932 Cal. 496 : 

A. I. R. 1933 Cal. 150. 

S. 133 — Procediirc — Conditional order 

for removal of encroachment — Person served with 
notiee under S. 139-A, appearing and producing 
evidence to show that there Toas no encroachment — 
Magistrate, if can proceed under S. 137 or S. 13S. 

Where, a conditional order under S, 133, for 
the removal of an encroachment on a public way ! 
is passed by a Magistrate, and a person w’ho 
was served with a notice of this order appears 
before the Magistrate under S. 139-A, and | 
produces evidence to show that he has not i 
committed any encroachment, the Magistrate j 
cannot proceed to make his order absolute but I 
must either stay the proceedings or proceed | 
under S. 138 or S. 139, according as he finds I 
the evidence reliable or unreliable. Chhcdi '• 
Lai V. Emperor. 40 Cr. L. J. 286 : i 

179 I. C, 970 : 1938 A. L. J. 1145 : 
11 R. A. 399 : 1938 A. W. R. 841 : 

A. I. R. 1939 All. 116. 

S. 133 — Procedure. 

Conditional order passed under S. 1.33 — 
Opposite party appearing and denying right — 
Procedure to be followed stated. Mahahir 
Prasad Bhagwandin v. Pitamber Prasad. 

35 Cr. L. J. 145 : 
146 I. C. 601 : 29 N. L. R. 361 : 6 R. N. 91. 

S. 133 — Procedure — Encroachment — 

Notice to show cause — Absence of evidence on 
either side — Order cannot be made absolute. 

Where a person against whom notice under 
S. 133 has been issued shows cause, the 
Magistrate must hear the evidence in support 
of the preliminary order before calling on 
the person against whom notice has been 
issued. If no evidence is produced in support 
of the preliminary order, the order cannot be 
made absolute merelj’^ because the person 
against whom proceedings have been taken 
also fails to produce evidence. Beehan Teli 
V. Emperor. 26 Cr. L. I. 905 : 

86 I. C. 969 : L. R. 6 All. 80 Cr. & 183 Cr. : 
47 All. 341 : A. I. R. 1925 All. 614. 

S. 133 — Procedure. 

Finding that there is no reliable evidence 
in support of demand of right of way — 
Magistrate must proceed under Ss. 137 • or 
138. He can stay proceedings only if he finds 
affirmatively that there is evidence in support 
of denial. Misra Pandey v. Emperor. 

35 Cr. L. I. 488 : 
147 I. C. 824 : 14 P. L. T. 778 : 

6 R. P. 382 : A. I. R. 1934 Pat. 145 (1). 

S. 133 — Procedure. 

If the person who alleges that a public 
pathway has been obstructed is unable to 
show that a public pathway exists, the 
Magistrate is certainly neither required nor 
entitled to act as if it had been found that 
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a public pathway did exist. Harisadhan Chau- 
dhry v. Tek Narain Singh. 36 Cr. L. I. 367 : 

153 I. C. 471 : 15 P. L. T. 386 • 

7 R. P. 344 : A. I. R. 1934 Pat. 438.* 

S. 133 — Procedure. 

In a proceeding under S. 133 upon the 
opposite party’s appearance, the Magistrate 
should forthwith ask him as to whether he 
denies the existence of any public right in 
respect of the way, etc.; and it is only after 
the question contained in S. 139-A has been 
decided that he should if he decides to go on \ 
with the case at all, proceed under S. 137, 
to take evidence. Raghunandan v. Sheio 
Abandon. 33 Cr. L. J. 618 : 

138 I. C. 556 : L. R. 13 All. 130 Cr. : 
1932 A. L. J. 339 : 1. R. 1932 All. 943 : 

A. I. R. 1932 All. 366. 

S. 133 — Procedure — Jury, appointment 

of — Verdict — Disposal of case by Second Class 
Magistrate after verdict, transfer for — Jurisdic- 
tion of First Class Magistrate appointing Jury. 

A Magistrate who sends a notice under 
S. 133 and directs a party to appear before 
another Magistrate is alone competent to deal 
with the matter on receiving the verdict of 
the Jury empanelled under S. 138 and cannot 
transfer it for disposal by a Second Class 
Magistrate. Angappa Mudali v. Ramapuram 
Perumal Chelty. 20 Cr. L. J. 761 : 

53 I. C. 489 : 37 M. L. J. 343 : ■ 
10 L. W. 297 : 1919 M. W. N. 696 ; 

43 Mad. 316 : A. I. R. 1920 Mad. 378. 

S. 133 — Procedure — Nuisance — Inquiry 

— Order based on oral inquiry, legality of. 

The procedure to be followed in an inquiry 
under Chap. XI is that provided for summons 
case, and the Magistrate is bound to record 
the evidence produced by the parties. An 
order based on an oral inquiry is illegal and 
liable to be set aside. Man Chand v. Emperor. 

24 Cr. L. J. 615 : 

73 I. C. 503. 

S. 133 — Proeedurc-—Obstruelion — Defence 

raising question of title. 

When under S. 133 the person called upon 
to show cause raises a question of title, the 
trying Magistrate is to decide if the question 
is raised bona fide. The trying Magistrate is 
not to decide whether the title set up does / 
not exist. Emperor v. Dost Muhammad. \ 

2 Cr. L. J. 517 : 

25 A. W. N. 202 : 2 A. L. J. 599 : 

I. L. R. 28 All. 62. 

S. 133 — Procedure. 

Obstruction to public right-^Denial of right 
— Procedure to be followed stated — Order 
should not be made absolute without inquiry 
and recording finding under S. 139-A. Uma 
Kanin Chatlerjce v. Kalinada Chowdhurq. 

35 Cr. L. J. 89 : 

146 I. C. 558 ; 37 C. W. N. 823 
6 R. C. 232 (2) : A. I. R. 1933 Cal. 790. 

S. 133 — Procedure — Order for removal 

of eertain buildings — Bona fide question of title — 
Procedure — Jury — Misdireetion. 

In proceedings under S. 133, a question of title' 
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was raised, but the Maf:i''tralc instead of 
first satisfying himself as to tlic bona ftdes of ' 
llic claim and determining wbcllicr the parties 
sliould be referred to a Civil Court, referred • 
the following question to a jury : — “Is there a i 
public right of way at the points where stand i 
the buildings whose removal has been ordered” : ! 
Held, that this was not a proper reference • 
to the jury, all that the jury could try was | 
whether the Idagislratc’s order was reasonable > 
and jiropcr. Malubdhari J'ctcari v, JIari Madhah | 
Das. 2Cr.L. J. 11; 

9 C. W. N. 72. 

S. 133 — Procedure— Order pmenliug | 

ohsiruclion to public iea;j — Denial of public icay i 
Inj Tcxpondcnl — Procedure — Kvidcncc — Staij of 1 
procccdi/tgc. \ 

When an order is made under S. Ill:} pre- | 
venting obstruction to the public in the use | 
of a way, the Magistrate shall question the ' 
respondent as to wlictlicr he denies the exist- | 
cnee of public right. If the respondent does, j 
the Magistnite shall, before proceeding under I 
S. i:i7 or S. i:i8, inquire into the matter. If . 
the Magistrate finds that there is any reliable 
evidence in support of such denial, "he .shall 
stay the proceedings until it has been decided 
by a Civil Court. But if ho decides that 
there is no such evidence, he shall proceed as , 
laid down in .S. 1!!7 or i:J8. Ude Singh v. 
Mohamntada. 29 Cr. L. J. 698 ; ' 

no I. C. 330 : 10 A. I. Cr. R. 398 : 

10 Lah. 151 : A. I. R. 1928 Lah. 856. j 

S. 133 — Procedure — Order proceeding on ' 

grounds not covered by notice, legality of. 

An order under S, lOd which proceeds on 
grounds not co%‘crcd by the notice issued to the 
accused is illegal, Gokal Cliand v. Emperor. 

21 Cr. L. J. 462 : 

56 I. C. 446 ; 1 Lah. 163 : 

A. I. R. 1920 Lah. 250. 

• S. 133 — Procedure — Person to tvhom 

order is addressed must be first questioned — 
Inquiry under Ss. 139 and 13S should then folloio 
and the Prosceution is to lead cvidcnec. 

The procedure under Cliap. X, is constantly 
t’ausing difilculty to the Courts, It is to be 
observed that when an order under S. l.TJ is 
made with reference to an obstruction in a public 
way, and the person appears before the Magis- 
trate, the Magistrate must, before inquiry under 
Ss. i:J7 and 1:18 question the person whether he 
denies the public right. At this stage it is for 
the person .so proceeded against to adduce cvi- 
dcnec in support of his denial and for the Magis- 
trate to make a finding whether a public right 
is denied or not, and if it is denied, whether there 
is reliable evidence in sujiport. If the right of 
way is not denied or if there is no reliable evi- 
dence. the .Magistnite should then proceed under 
Ss-. I.'IT and BIS, and in this inquiry. Crown 
is to lead cvidcnec and tlie pen-on proceeded 
against to answer it. Emperor v. Ilnchunaiuhn 
Satan Das. 38 Cr. L. J. 29 : 

165 I. C. 942 : 17 P. L. T. 791 : 

3 B. R. 107 : 9 R. P. 234 : 

A. I. R. 1936 P.at. 639. 

— S. 133 — Prnecdurr — Proreediugs under 

S, 133 art tvlid only if encroachment is recent. 
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If tlie cneroaehnient is held by tlie .^lagistratc 
to be a recent one, proceeding- under Cliap. X, 
would be jierfcelly valid. If, howexer. it is 
discovered that the obslruetion is an old one. 
proceedings under Chap. X would not be 
justified. Xanuvwl v. Emperor. 

40 Cr. L. J. 933 ; 
1841. C. 352 : 41 P. L. R. 515 : 
12 R. L. 211 : A. I. H. 1939 Lah. 452. 
S. 133 — Procedtire. 

Proceedings under .S. i:;:! — ICiupiiry under 

5. — Local inspection — lury under 

5. Itl.l-B — Applicants against whom jiroeccdings 
started and their juror.s absenting on date 
fixed and also on adjourned date — J’rovisional 
order confirmed witliout notice to applieants 
is legal. Pqarc Lai v. Dicarha Prosad. 

36Cr. L.J. 1472: 
158 I. C. 759 : 1935 A. W. R. 1134 : 
1935 A. L. J. 1089 ; 8 R. A. 337 : 

A. I. R. 1936 All. 65. 

S. 133 — Procedure. 

Provisional order to remove obstruction from 
public way — Party denying public way at place 
of ob.struction — Map .showing that place belong- 
ed to his wife produced — On previous occasion 
under similar proceeding, Jlagistratc holding 
no piililic way c.xislcd ; Held, Magistrate .shouhl 
slay jiroccciiing till matter was decided by 
Civil Court. Emperor v. Batuk. 

37 Cr. L. J. 365 : 
160 I. C. 889 : 1936 A. W. R. 195 ; 
1936 A. L. J. 76 : 8 R. A. 670 (1) : 

A. I.R. 1936 All. 1421. 

S. 123— Procedure. — Public path, obstruc- 

' tiou of— Claim, that path is private. 

' Where in a proceeding regarding an alleged 
obstruction to a jmblic path, a claim is made 
that the jiath is private, the Magistrate shouhl 
first inquire whctlicr the claim is a bona fide ; 
when the claim is not bona fide, he should take 
proceedings under the Cliaplcr. If the uiaitn is 
; bona fide, the jiartics be left to proceed in 
i Civil Court, and if the parties do not go to the 
I Civil Court, w-ithin a reasonable time, he may 
I proceed again. Lakshmaii Chandra Chose v. 

I Bilash Boy Agar.cala. 22 Cr. L. J. 351 : 

! 61 I. C. 175. 

S. 133 — Procedure — Quc.stion of title 

' raised — Magistrate, pmeer of. 

! l*cr Sharfuddin, J. {Tcuiion, ,f. dubitante ) — 

; When a j)er.-;on showing cause under S. l.'J.'J, 
i raises a question of title, the .Magistrate must 
' decide the question. If the claim set up is a 
mere pretenee. he siiould pass final ordcr.i and 
make tlie rule ab-olute, but if it is- bona fide, 
he should stay his hand and refer the parly 
to Civil Court. If the parly witiiin a reasonald’e 
lime does not have reeour-c to Civil Court, the 
Magistrate may make the rule absolute. 
.Manipur Deq v. Bidhu Bluman Sarkar. 

15 Cr. L. J. 698 : 
26 I. C. 146 ; 18 C. W. N. 1086 : 
42 Cal. 158 : A. I. R. 1915 Cal. 168. 

S. 132— Prorfdnre — Bc'P'-etivc duties of 

the Magistrate and of the .lury. 

Before appointment of a .Jury, lie- .Magistrate 
should determine the question in iiroecedings 



863 


ALL INDIA CRIMINAL DltESt (1904—1940) 


864 


Cr. P. CODE (1898), S. 133 

under S. 133, which gives him jurisdiction, 
namely, whether the pathway in which the 
obstruction is erected was in fact a public 
pathway or not. Where the lilagistrate referred 
the whole case to the Jury and the Jury re- 
turned a verdict that the order was a proper 
order but that the road was a private road : 
Held, it was incumbent upon the Magistrate 
to determine the latter point and not to leave 
it to the Jury. Bamanalh Laskar v. Jaladhar 
Shaha. 3Cr. L.J. 331: 

3 C. L. J. 360. 

S. 133 — Pfocedure — Various obstructions 

by several persons — Order, what it must con- 
tain. 

It is essential that the order issued under the 
section should state accurately with regard to 
each person, the specific obstruction made by 
him which he is required to remove, unless it 
is alleged that all the. persons are jointly res- 
ponsible for all the obstructions mentioned. 
Khem Chand v. Emperor. 28 Cr. L. J. 1036 : 

106 I. C. 220 : 9 A. I. Cr. R. 202 : 

A. I. R. 1928 Lab. 187. 

S. 133 — Procedure. 

When the accused appears to show cause 
against a notice under S. 133, the Magistrate 
should take evidence as in a summons case. 
Omission makes the order illegal. Emperor v. 
Moot Chand. 32 Cr. L. J. 1165 : 

132 I. C. 800 : 8 C. W. N. 651 : 
I. R. 1931 Oudh 352 : A. I. R. 1931 Oudh 397. 

S. 133 — Bona fide dispute — Procedure — 

Jurisdiction. 

Per Daniels, J. — It is not correct to say that a 
Slagistrate has no jurisdiction to proceed under 
Chapter X in a case where a bona fide dispute 
as to title is raised. On objection being taken 
by the defendant to the proceeding under 
S. 135 (6) of the Code, all that the Magistrate 
has to decide is whether his conditional order, 
is reasonable and proper or not. Wahid Khan 
V. Abdullah Khan. 24 Cr. L. J. 817 * 

74 I. C. 849 ; 21 A. L. J. 529 : 45 All. 666 : 

A. I. R. 1924 All. 1. 

Ss. 133, 135 — Procedure — Magistrate 

making conditional rule, whether can refer case 
for disposal to another Magistrate. 

Sub-Divisional Officer making a conditional 
rule under S. 133 calling upon the person, com- 
plained against to appear before himself can 
refer the matter to another Magistrate subordi- 
nate to him for disposal. But only -when the 
person against whom the notice is issued appears 
and demands a Jury under S. 135, that the 
matter must be disposed of by the Magistrate 
issuing the conditional rule, and not by any 
other Jlagistrate to whom the case might have 
been referred for inquiry. Jagroshan Bharthi v. 
MadanPandi. 28 Cr. L. J. 910: 

105 I. C. 238 : 8 P. L. T. 452 : 

6 Pat. 428 : 8 A. I. Cr. R. 306 : 
A. I. R. 1927 Pat. 265. 

Ss. 133, 135, 137 — Procedure — Notice to 

accused — Appearance. 

Where a Magistrate issues a notice to an ac- 
cused under S. 133, he can make it absolute 
under S. 135 only if the accused does not appear ' 
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and protest against it. Where the accused 
appears and protests against it, the 'Magistrate 
should proceed under S. 137 as if the case were 
a summons case. Jassi v. Emperor. 

25Cr. L. J. 266: 
76 I. C. 826 : 20 A. L. J. 692 : 
A. I. R. 1922 All. 325. 

Ss. 133, 137 — Procedure — Nuisance — 

Conditional order — Objection — Magistrate's duty. 

AVhere a Magistrate made a conditional order 
under S. 133 to remove any unlawful obstruc- 
tions from a way used by the public and the 
opposite party showed cause : Held, that the 
provisions of S. 137 (1) must be observed, the 
Magistrate should take evidence in the matter 
as in a summons case and not at once drop the 
proceedings. It is open to the Magistrate to 
consider evidence and consider whether there 
is an answer to the case against the opposite 
party or whether this is not a proper case where 
the parties should be referred to the Civil 
Court for determining a matter which the 
Magistrate considers that he cannot decide. 
Sarojbasini Debt v. Sripathi Charan. 

16 Cr. L.J. 415: 
28 I. C. 799 : 19 C. W. N. 332 : 42 Cal. 702: 

A. I. R. 1916 Cal. 106. 

Ss. 133, 121 —Procedure— Nuisance — 

Order directing plot of land to be vacated — Title, 
question of. 

Where a person in proceedings under S. 133 
sets up a title to a plot of land which he is re- 
quired to vacate, the Court must proceed in 
accordance with the provisions of S. 137 and 
cannot make a summary order in the matter. 
Abdul Karim v. Emperor. 28 Cr. L. J. 294 : 

100 I. C. 374 : L. R. 8 All. 58 Cr. : 
7 A. I. Cr. Rang. 389 : 49 All. 453 : 
25 A. L. J. 424 : A. I. R. 1927 All. 384. 

Ss. 133, 137 — Procedure — Order to show 

cause — Who should start proceedings and pro- 
duce evidence. 

When the person against whom a conditional 
order is made under S. 133, appears to show 
cause and moves the JMagistrate to set aside or 
modify the order, he is not to show that the 
Order was not justified, nor to produce his evi- 
dence first. The ^words of S. 137, “shall take 
evidence in the matter as in a summons case” 
do not mean that he is to start the proceedings 
and produce evidence to meet a case which he 
never heard. He is entitled to hear the evi- 
dence, as in a summons case, produced by the 
opposite party, and then produce his own evi- 
dence. Therefore, where a Magistrate called 
upon the person proceeded against to produce 
his evidence first and considering that evidence 
made the conditional order absolute, his order 
was set aside as illegal. Srinath Boy v. Ainaddi 
Haider, 24 C. 395 ; 1 C. W. N. 217, referred to. 
Hingu V. Emperor. 10 Cr. L. J. 297 : 

3 I. C. 482: 6 A. L.J. 685, 

Ss. 133, 137, 139 — Procedure — Order 

under S. 133 for obstructing public way — Public 
right of way denied — Proceedings under S.. 139- A 
should be taken before proceedings under S. 137. 

Where a conditional order under S. 133 is 
passed against a person for obstructing a public 
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■way, and in an enquiry such a person denies the 
public right of 'way, proceedings under S. 130-A 
should be taken before the proceedings under 
S. 137. Ata Muhammad v. Abdul Rahman. 

38 Cr. L. J. 1056 : 
171 I. C. 279 : 39 P. L. R. 484 : 10 R. L. 181 : 

A. I. R. 1937 Lah. 676. 

Ss. 132, 137 — Procedure — Order without 

taking evidence — Waiver by parly. 

> In a case under S. 133, if the party shows 
pause, the Court is to apply the provisions of 
S.'137, the language of '\vhich is mandator 3 ’, and 
the Magistrate is to take evidence, even if the 
party agrees to abide by the decision of the 
Magistrate based not upon evidence legally 
received, but upon information gathered upon 
local enquiry, for no waiver can confer on the 
Magistrate authority to act in a manner not 
prescribed by the Legislature. XJpendra Nath 
Mandal v. Rampal. 11 Cr. L. J. 1 : 

4 I. C. 436 ; 10 C. L. J. 482. 

— Ss. 133, 137, 138, 139-A — Procedure — 

Obstruction to public right — Denial' of public right. 

In a proceeding under S. 133 -when there is a 
denial of the existence of the public right, it is 
the duty of the Magistrate to inquire into the 
matter and to come to a conclusion under the 
provisions of S. 139-A of the Code, and on the 
result of this conclusion, must depend the 
I,- question whether to stay proceedings or to 
) proceed under S. 137 or 138 of the Code. 
Rahanaddtj Patwary v. Hasan AH Jamadar. 

27 Cr. L. J. 878 : 
96 I. C. 126 : 30 C. W. N. 648. 

Ss. 133, 137, 139-A — Procedure — 

Opposite party denying existence of public right — 
Proper way for the Magistrate to proceed. 

On a preliminary order under S. 133, the 
opposite party contends that the place is his 
private possession and thus denies the right of 
the public, the Magistrate must follow the 
procedure prescribed in S. 139-A introduced by 
the amending Act of 1923 and decide whether 
the evidence of denial of public right is reliable 
and sufficient to support the case. If there is 
any reliable evidence, the Magistrate has to 
refer the parties to go to the Civil Court. If 
he instead of proceeding as above, proceeds to 
conduct an inquiry straightway under S. 137 
and taking evidence on both the sides passes an 
order, such order is totally without jurisdiction 
' and is liable to be set aside. Gooinda Goundan 
V, Ayi Goundan. 40 Cr. L. J. 813 ; 

183 I. C. 567 : 49 L. W- 476 : 
1939 M. W. N. 409 : 1939 1 M. L. J. 649 ; 

■ 12 R. M. 316 : 1. L. R. 1939 Mad. 1030 : 

A. I. R. 1939 Mad. 465. 

Ss. 133, 138 — Procedure — Right, claim 

for, set up— Magistrate, duty of. 

Before any proceeding can be taken under 
S. 133 or, at all events, before reference can be 
made to a Jury, it is incumbent on the Magis- 
trate when a claim for right is set up, to 
determine whether that claim is bona fide or 
not, and whether the road or patliway is a 
public pathway or not. It is not open to the 
Magistrate to leave decision of that question to 
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a Jury appointed under S. 138. Imral AH v. 
Amjad AH. 18 Cr. L. J. 452 : 

9 I. C. 292 : 2 P. L. J. 67 : 3 P. L. W. 404 : 

A. I. R. 1916 Pat. 171. 

Ss. 133, 139-A — Procedure — Enquiry — 

Stages in enquiry — Decision of question of title. 

There are two distinct stages in any enquiry 
under Chap.^X. The first stage is prescribed by 
S. 139-A, and when that section has been 
complied with and there is no reliable e'vidence 
of the denial of the alleged public right by the 
persons against wJiom the conditional order is 
issued, the Magistrate should commence the 
second stage of the enquiry as provided by 
S. 137. A Magistrate is to make an enquiry of 
title upon weighing evidence produced on both 
sides, A Jlagistrate is required under S. 139-A 
to hold an enquiry merely to satisfy himself if, 
there is or is not some prima facie e-vidence in 
support of the denial. In this part of the 
enquiry it is open to him to allow the ■witnesses, 
produced by the person denying the publie 
right, to be cross-examined, but he cannot allow 
the opposite party to produce definite evidence 
to the contrary and then proceed to weigh the 
evidence to decide finally whether the alleged 
public right does or does not exist. Chtinni v. 
Emperor. 40 Cr. L. J. 143 : 

178 I. C. 742 : 1938 A. L. J. 1013 : 
11 R. All. 335 : 1938 A. W. R. 640 : 

A. I. R. 1938 All. 653. 

Ss. 133, 139-A — Procedure— Obstruction 

to public right — Denial of public right — Jurisdic- 
Hon of Magistrate, 

A Magistrate in a case under S. 133 is to 
determine whether any public right exists, and 
if the party denies that there is any public 
right, the Magistrate has to determine whether 
that denial is bona fide. When the denial is a 
mere pretence, he can make bis order absolute. 
If the denial is bona fide, his jurisdiction is 
ousted. Thahur Sao v. Abdul Aziz. 

27 Cr. L. J. 9 : 

91 1. C. 44 : 4 Pat. 783 : 7 P. L. T.' 136 
A. I. R. 1926 Pat. 170. 

Ss. 133, 139-A — Procedure — Public 

nuisance — Denial of public right. 

When a person ordered to remove a public 
nuisance denies the existence of any public 
right, the Court has not to see whether the 
denial is bona fide or not. The IMagistrate has 
to see under S. 139-A whether there is any 
reliable evidence in support. If no material 
is produced before the Court suggesting any 
reliable evidence, it ■»vill proceed with the 
inquiry under S. 137. If there is some reliable 
evidence, it will, in its discretion, stay the pro- 
ceeding till the matter is determined in the 
Civil Court. The Magistrate is left an absolute 
discretion as to how far he will go or upon 
what materials he will act. Manohar Singh v. 
Emperor. 30 Cr. L. J. 670 : 

116 I. C. 786 : I. R. 1929 All. 610 : 
129 A. L. J. 385 : 109 A. I. R. 1929 AU. 220. 

Ss. 133, 139-A — Procedure — Public nui- 
sance — Duty of Magistrate to follow procedure. 
Conditional order, necessity of — Denial of right — 
Stay of proceedings pending decision of Civil 
Court. 
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A Magistrate who commences proceedings 
under S. 133, is bound to follow the procedure 
prescribed by Code. He cannot proceed with 
the enquiry without issuing a conditional order 
and if he finds that the alleged public right is 
denied and there is reliable evidence in support 
of such denial, he is to stay the proceedings 
until the matter of such right has been decided 
by Civil Court without directing any particular 
party to have recourse to such Courts. Brahman 
Water Mills Co. v. Mangladha Mai. 

29 Cr. L. J. 530 : 

109 I. C. 354 : 9 L. L. J. 522 : 

A. I. R. 1928 Lah. 95. 

■ Ss. 133, 139-A — Procedure — Public nui- 

sance proceedings — Duty of Magistrate— Proce- 
dure to be followed. 

Where a person appears on receipt of a notice 
under S. 133, the first duty of the Magistrate 
is to question him whether he denies the 
existence of the public right ; the Magistrate 
must stay his hand if any reliable evidence is 
adduced to indicate that there is no public 
right. Matabbar Molla v. Golam Panjaton. 

32 Cr. L. J. 33 (a) : 

127 1. C. 762 ; 57 Cal. 368 : 

A. I. R. 1930 Cal. 890. 

• — Ss. 133, 139>A (2) — Proccdttrc — Obstruc- 

tion of public drain — Settlement Eecord, showing 
ownership of accused — Stay of proceedings. 

Under S. 133 in proceedings relating to an 
encroachment and obstruction of a public 
drain, when the person against whom the 
proceedings are taken produces the Settle- 
ment Record to show that the land in 
dispute belongs to him, the Magistrate ought 
to stay the proceedings under S. 139-A 
(2) and leave the parties to have the matter 
decided in the Civil Court. Dcbcndra Nath v. 
Chairman, Local Board, Asansol. 

25 Cr. L. J. 1080 : 

81 1. C. 904 : A. I. R. 1925 Cal. 268. 

Ss. 133, 139-A {2)— Procedure — Public 

nuisance — Denial of public right — Duly of 
Magistrate to stay proceedings — Dismissal of 
application, legality of. 

The procedure to be adopted by a Rlagistrate 
where he finds in proceedings under S. 133 that 
there is reliable evidence to show that the place 
from which the alleged unlawful obstruction 
or nuisance is to be removed is not a public 
place, is not to dismiss the application and 
refer the parties to the Civil Court but to stay j 
the proceedings before him under S. 139-A (2) 
of the Code until the matter of the existence 
of the alleged public right is decided. Dcbi 
Dayal v. Manao. 29 Cr. L. J. 244 : 

10'7 I. C, 333 : 5 O. W. N. 78 ; 9 A. I. Cr. 539 : 

A. I. R. 1927 Oudh 632. 

Ss. 133, 139 (1), 140 0-)— Procedure- 

Inquiry in proceeding under S. 133 — Bona fide 
claim of right set up — Procedure. 

Complaint was made to a Magistrate that 
public rights in a channel had been inter- 
fered with. The Magistrate took proceedings 
under S. 133, and on conclusion that the 
channel in question was a public channel 
passed, orders under Ss. 139 (1) and 140 
(1) : Held, that the Magistrate need not 
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inquire whether the party had a bona fide 
claim and to refer the parties to the Civil 
Court if the claim of right set up was bona fide, 
although in normal cases, that course is a wise 
and proper one. Fakir Mullik v. Emperor. 

19 Cr. L. J. 947 : 
47 I. C. 671 : 28 C. L. J. 211 : 
A. I. R. 1918 Cal. 40. 

Ss. 133, 14Q— Procedure — Encroach- 
ment on public road — Jury, appointment of — 
Verdict, failure to return. 

Where in a proceeding under S. 133 of the 
Cr. P. C. a jury is appointed but fails to return 
verdict within the time, the Magistrate may 
pass order as he thinks fit and it must be exe- 
cuted in the same manner as a final order 
under S. 140. Shyam Sundar Sinha v. Emperor. 

27 Cr. L. J. 981 : 
96 I. C. 945 : 24 A. L. J. 165 ; L. R. 7 All. 5 Cr: 

A. I. R. 1926 All. 658. 

Ss. 133 and 140 — Order directing accus- 
ed to protect his well — Failure to obey — Notice 
under S. HO — Punishment for disobedience. 

A Magistrate made an order directing the 
accused to protect his well as being dangerous 
to the public. The accused disobeyed : Held, 
that no notice under S. 140 was necessary. 
Whenever the time fixed in the order under 
S. 138 has been allowed to pass without com- 
pliance with the order or protest against it, 
the liability to the punishment attaches at once 
to that person and may be enforced irrespective 
of S. 140. In rz : Aluvala Guruviah, 

8 Cr. L. J. 151 : 

3 M. L. J. 403 : 31 Mad. 280 : 18 M. L. J. 216. 

Ss. 133, 141 — Procedure — Encroachment 

on public road— Jury, appointment of — Verdict, 
failtire to return — Final order passed by Magis- 
trate, legality of. 

Where on the failure of the J ury to return a 
verdict, the Magistrate inspected the spot and 
called for a report from the Police and there- 
after confirmed his original order : Held, that 
the final order passed by the Magistrate was 
perfectly legal. Shyam Sundar Sinha v. 
Emperor. 27 Cr. L, J. 981 : 

96 I. C. 945 : 24 A. L. J. 165 ; 
L. R. 7 All. 5 Cr. ; A. I. R. 1926 All. 658. 

Ss. 133, 147 — Procedure — Proceedings 

entirely different. 

The procedure under S. 147 should be as under. 
S. 145 which includes' the filing of written 
statements, taking of evidence and, if necessary, 
local investigation. Proceedings under S. 133 
are under an entirely different Chapter of the 
Code. Abdul Hackman Mia v. Safar AH. 

12 Cr. L.J. 43(b) : 
9 I. C. 262 : 15 C. W. N. 667. 

S. 133 — Public place — Encroachment on 

public way — No inconvenience — Order absolute, 
whether to be passed. 

Where it is found that a public road has been 
encroached upon, a Magistrate should not 
refuse to make a conditional rule under S. 138 
absolute on the mere ground that the encroach* 
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ruonl (Iocs not cause any inconvenience. Ver Sfiafi, J . — Evidence by one Marristrnte and 
Jnproshau JJharlhi v. Mailati Pni](h\ \ decision thereon l)y another is not varranted 

28 Cr. E. J. 910 ; ' hy l.av. In re : Kariunvnn yfi'canp'i. 

105 I. C. 238 : 8 P. L. T. 452 ; 6 Pat. 428 23 Cr. L. I. 587 : 

8 A. I, Cr. R. 306 : A. I. R. 1927 Pat. 265. ! 68 I. C. 619 : 24 Rom. L. R. 807 : 


S. 133 — Public place — Encroachment ■ 

Of) public rcaij — Eights of public. i 

The public has a right to the use of even,- 
inch of the public path or sv.ay and nobody 
lias a right to encroach upon any portion of it. 
^Xo length of user can justify an encroachment 
^;{ion a public way. Jagroshan Uharthi v. 
Marlnii Patulr. 28 Cr. L. J. 910 : 

105 I. C. 238 : 8 P. L. T. 452 ; 6 Pat. 428 : 

8 A. I. Cr. R. 306 : A. I. R. 1927 Pat. 265. 

S. 133 — Public place — Obstruction, 

renweal of — Magistrate, pcr.oer of, 

S. empowers a Magistrate to order the 
removal of an obstruction from any public , 
place, and before the section can be applied, * 
there must be a finding that the obstruction ' 
is on a way whieh may be lawfully used by the j 
public or on a public place. Churaman v. j 
Emperor. 15 Cr. L. J. 724 : 

26 1. C. 172 : 12 A. L. J. 1224 : 1 
A. I. R. 1914 All. 214. ! 

I 

S. 133— Public place — Obstruction to i 

Eailxay land, ichclhcr public place. ' 

V The obstruction under S. 1,33 must be an 
* unlawful obstruction on any wa}’ which is or 
may be lawfully used by the public or on any i 
public place. There is no warrant that Railway 
land is necessarily a public place, especially 
Railway land wliich is outside tlie Railway 
fencing at a Railway Station. Eangi Salt v. 
n. N. If’. Eailicai/ Co. 24 Cr. L. J, 855 : 

'741. C. 1047 : 4 P. L. T. 402 : 
A. I. R. 1923 Pat. 540. 

S. 133 — Public place — Public tcay, what 

is. 

The fact that the residents of a particular 
village have a right to take cattle across a 
field is not sufficient to constitute a public 
right of way. .Jhunnu Singh v. Emperor. 

4 Cr. L. J. 65 : 

26 A. W. N. 190. 

S. 133 — Scope. 

.■\n order under S. 1.33 binds the person 
/ against whom the order is passed and nobody 
else. Earn Sahai v. Ullama Debi, 

36 Cr. L. J. 144 : 
152 I. C. 737 : 4 A. W. R. 935 : 
1935 A. L. J. 18 : L. R. 15 All. 185 Cr. : 
7 R. A. 371 ; A. I. R. 1935 All. 79. 

S. 133 — Scope — niversiou — Proceedings 

under S. 13d, are competent. 

A water-course carrying water to a public 
tank is a public water-course and interference 
with it justifies jirocccditigs under S. 13.3. 
Eiunnr.rami Cheltiar v. llama Sathan Chrltiae. 

27 Cr. L. J. 105 : 
91 I. C. 537 : 1925 M. \V. N. 663 : 

22 L. W. 470 : A. I. R. 1926 M.nd. 165. 


A. I. R. 1922 Bom. 384. 

S. 133 — Scope — Lawful trade whether 

can be prohibited — .Manner oj carrying on trade, 
whether can be restricted. 

S. 13.3 relates to an existing slate of affairs. 
Clause (3) of S. 1.3.3 deals only with occupations 
or trades injurious to health or physical 
comfort and has nothing to do with trades 
which are innocuous, bi'it in the course of 
which Rie manager, or plier of them commits 
a^public nuisance, ’flic provisions of Chapter 
X should be worked so as not to become 
themselves a nuisance to the community, 
allhotigh every man is so bound to use his 
property that it may not work legal damage to 
Ids neighbour, yet no one 1ms a right to inter- 
fere with a free and full enjoyment by another 
of his property c.xccpt on clear and absolute 
proof that such use is producing such legal 
damage and, therefore, a lawful .and neccs.sar>' 
trade such as the manufacture of bricks should 
not be interfered witli unless it is injurious to 
the hcallh, or physical comfort of the com- 
munity. Gohal Chand v. Emperor. 

21 Cr, L. J. 462 : 
56 I. C. 446 : 1 Lah. 163 ; 
A. I. R. 1920 Lah. 258. 

S. 133 — Scope — Local inspection. 

An order passed merely as the result of a 
local inspection is not proper and cannot stand. 
Emperor v. Kanhaiija Lai. 22 Cr. L. J. 765 : 

64 I. C. 285 : 24 O. C. 267 : 

. A. I. R. 1921 Oudh 147. 

j S. 133 — Scope — Euisance — Claim of title 

1 bona fide — Power of Magistrate to stay proceed- 
i ings pending the determination in the Civil 
I Court — Prima facie ease for exercise of jurisdic- 
I tion. 

j Certain acts of applicant were comfilained of 
I ns a nuisance. Tlie applicant raised the qtic.s- 
I lion of title claiming the properly ns his own. 

! The Jlagislratc being of opinion that the claim, 

' though not strictly made out, was a bona fide, one 
i stayed jirocccdings, and opportunity was given 
I to establish his claim in a Civil Court : Held, 

I that the Magistrate’s action was in .strict 
j accordance with tlie principles laid. Eclat All 
I v. Abdur Eahim. 1 Cr. L. J. 70 : 

; 8 C. W. N. 143. 

' S. 133 — Scope — Obstruction — Initial 

. order may be modified, 

• S. 133 contemplates that in suitable cases 
the order initially made may be modified and 
, the modified order may he allowed to stand. 
Emperor v. .Thau Lai. 26 Cr. L. J. 731 : 

86 1. C. 219 : 23 A. L. J. 43 : 
L, R. 6 AH. 86 Cr. ; A. 1. R. 1925 All. 310. 

S. 133— Scope— PcKcer iiruPr .S'. 133, hcac 

lo be used. 


— S. 133 — Scope — Evidence by one and The provisions of S. 1.33 should be sparingly 

decision by other Judge. ! used as any order passe<l under the section 
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cannot be questioned in any Civil Court. 
Manipur Deh v. Bidlni Bhusan Sarkar. 

IS Cr. L. J. 698 : 
26 I. C. 146 : 18 C. W. N. 1086 : 
42 Cal. 158 : A. I. R. 1915 Cal. 168. 

S. 133 — Scope — Private person, if can 

insist that Magistrate shall 2 }(iss orders under 
S. 133. 

No private person has a right to insist that 
a IMagistrate shall pass orders under S. 133. 
Whether such orders should be passed is a 
matter of discretion. If he does not choose 
to interfere, the party aggrieved lias his 
normal remedy in the Civil Court. Sibte 
Husain v. Emperor. 39 Cr. L. J. 148 : 

172 I. C. 642 : 1937 A. L. J. 903 : 
1937 A. W. R. 866 ; 10 R. A. 406 : 

A. I. R. 1937 All. 785. 

S. 133 — Scope — Private right. 

Disputes relating to a private right of w.ay 
should not be decided in the Criminal Courts. 
Wahid Khan v. Abdulla Khan. 

24 Cr. L. J. 817 : 
74 I. C: 849 : 21 A. L. J. 529 : 
45 All. 656 : A. I. R. 1924 All. 1. 

S. 133 — Scope — Quaere — Magistrate, 

whether can continue xoilh hoo proceedings under 
S. 133 side by side with regard practically to same 
subject-matter. 

Quaere . — It is doubtful if a JIagistrate can 
continue with two proceedings under S. 13 5 
side by side with regard to practically the 
same subject-matter, because tlie danger is 
that by this procedure a Magistrate may get 
a chance of reviewing an order which he had 
already passed. Kahjan Mid Mathur v. Em- 
peror. 37 Cr. L. J. 1159 : 

165 I. C. 542 : 3 B. R. 69 : 9 R. P. 186 : 

A. I. R. 1936 Pat. 577. 

S. 133 — Scope — Reference. 

Sub-s. (2) of S. 133 does not appear to 
favour the reference of parties. Ram Sagar 
Mondal v. Alek Noskar. 23 Cr. L. J. 353 : 

67 I. C. 177 : 26 C. W. N. 442 ; 
49 Cal. 682 : 35 C. L.J. 247. 

S. 133 — Scope. 

S. K. Ghose, J . — By amendment in para. 3 
seope is widened. Now it applies to cases 
of trades which become injurious by reason 
of the conduct of them. Calcutta Steam Navi- 
gation Co., Ltd. V. Emperor. 32 Cr. L. J. 235 : 

129 I. C. 105 : 35 C. W. N. 115 : 
I. R. 1931 Cal. 122 ; 58 Cal. 854 : 

A. I. R. 1930 Cal. 757. 

S. 133 — Scope. 

S. 133 contemplates only an inquiry as to 
the existence or non-existence of the obstruc- 
tion and not an inquiry into a disputed 
question of title. Mohammad Ashrafuddin v. 
Kareem Buksli. 15 Cr. L. J. 515 . 

24 I. C. 603 : 19 C. L. J. 631 ; 
18 C. W. N. 1148 : A. I. R. 1915 Cal. 113. 

S. 133 — Scope. 

S. 133 does not permit the removal of the 
construction of a proposed cesspool on the 
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ground that it may prove a nuisance in the 
future. Rambharosc v. Sundarlal. 

35 Cr. L. J. 1414 : 
151 1. C. 754 : 17 N. L. J. 158 : 

7 R. N. 65 : A. I. R. 1934 Nag. 230. 

S. 133 — Scope. 

S. 133 is not intended for the removal of 
long-standing obstructions but for unlawful 
obstructions lately built on public places. . 
Consolidation Co-operative Society v. Har Gobind. 

40 Cr. L. J. 758 : / 
183 I. C. 292 : 12 R. L. 106 
A. I. R. 1939 Lah. 276. 

S. 133 — Scope — Way “is or may be law- 
fully used by the public:’’ 

It is not necessary in order to giv'e jurisdic- 
tion to the Magistrate under S. 133 that the 
way should bo one which is generally used 
by the public. All that the section requires is 
that the way should be one which is or may 
be lawfully used by the public. Hariday 
Chandra Das v. Shib Chandra Goswami. 

10 Cr. L. J. 210 : 

3 I. C. 7. 

S. 133, 139-A — Scope — Road, public or 

private — Production of evidence in favour of road 
being private — Dismissal of complaint — -Civil 
Court holding it as a public road. 

Where in a complaint under S. 183 there is 
evidence to support the plea that the road 
is a private road, the Magistrate may dismiss ( 
the application. If the Civil Court then decides 
it as a public road and the party alleging it to 
be a private road offers obstruction, proceed- 
ings can then be taken under S. 133. Bram 
Chelan Das v. Jasbir Singh, 30 Cr. L. J. 360 : 

114 I. C. 782 ; 5 O. W. N. 85 : 

I. R. 1929 Oudh 190 : A. I. R. 1929 Oudh 190. 

Ss. 133, 140 — Scope — Nuisance proceed- 
ings — Death of party — Abetemcnt — Magistrate’s 
jmwer to continue proceedings against successor. 

As soon as a person against whom an order 
has been made under S. 133 dies, the order 
ceases to have further effect and a Magistrate 
is not entitled to act under S. 140 (2). Jugal 
Kishore v. Emperor. 29 Cr. L.J. 445: 

108 I. C. 565 ; 26 A. L. J. 405 : 
L. R. 9 All. 64 Cr. : 9 A. I. Cr. R. 435 : 

A. I. R. 1928 All. 300. 

S. 134. 

See Cr. P. C., S. 144. '< 

S. 134 — Service of order. 

It is only if the order cannot be served in the 
manner provided for service of summons, that 
the j^ublication of a proclamation under 
sub-s. 2, S. 134, may be resorted to. Abdul 
Jabbar Sarkar v. Emperor. 36 Cr. D. J. 736 : 

155 I. C. 416 (a) : 39 C. W. N. 141 : 
60 C. L. J. 474 ; 7 R. C. 585 : 
A. I. R. 1935 Cal. 251. 

S. 135. 

See Cr. P. C., S. 141. 

S. 135 — Purpose of S. 135. 

The purpose of S. 135 is clear. The pursons 
against Avhom conditional order has been 
passed under S. 133, must either obey the order 
or show cause why the order should not have 
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been made. They can be heard once in tlieir 
defence, but they cannot be heard twice. 
Jelhnnand v. Shikarpur Mtinicipalitij. 

41 Cr. L. J. 364 : 
186 I. C. 723 : 1939 Kar. 179 : 
12 R. S. 213 : A. I. R. 1940 Sind 24. 
S. 135 — Itighls of parly under. 

The section give.? the person against whom 
an order under S. 1J5.T i.s passed, the right to 
show c.au.sc or to apply for :i .lury ; an applica- 
tion for both tlic.se relicf.s cannot be made. 
Kisliori Lai v. Emperor. 10 Cr. L. J. 494 : 

4 1. C. 72 : 13 C. W. N. 367. 

S. 135 — Scope — AppUcalion to shn:c 

cause and for a Jury — Eollt uol lo be granted. 

S. givc.s the person, against whom an 
order under S. i:i!l is passed, tlie right to show 
cause or to apply for a .Tury ; an application 
for both those reliefs cannot be made. In the 
former alternative, tlic Magistrate is bound to 
lake action under S. 111? ; and in the second 
alternative, the Magistrate is bound to take 
action under S. i:j8. Kishori Lalv. Emperor. 

10 Cr. L. J. 494 : 
4 I. C. 72 : 13 C. W. N. 367. 

S. 135 — Scope. 

Scmblc : After a .Turj* has failed to perform 
their duty through no fault of the person 
against whom a conditional order h.as been 
passed, that person may be allowed to revert 
to tlic other nllcmative given him by S. lOa. 
Kishori Lai v. Emperor. 10 Cr. L. J. 494 : 

4 I. C. 72 ; 13 C. W. N. 367. 

S. 135 (1). 

See Motor Vehicles Act, 1014. 

S. 135-n 

See Cr. P. Code, 1808, S. l.'l;}. 

S. 136 — Evidence — Procedure on selling 

aside order — liccarding of. 
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S. 137 — .-IppUcahilil'j — I'lntr milt catis. 

ing inconvenience to t:vn tiricl<h<>uT<. —They only 
complaining — .Vo reidenrr that aJ.-iVaJi-r teas 
causci! lo any other perum —K tii'^auci not public 
nuisance — Order under S. 1,Z7. not jimtificd — 
Even if nuisance -tns pnhlir nuisance, ease teas 
not of prohibiting mitt but of regulating it, 

A flourmill caused vibrations to the premises 
of two neighbours and caU'-cd ineonvenienee 
and they alone filed complaint regarding 
musancc. There was no evidence to show that 
nuisance was caused to anybody else by the 
mill ; Held, that the working of the mill engine 
did not amount to a public nuisance. Any 
damage or inconvenience caused to tlie con'i- 
plainanl’s premises by the working of the 
engine must be regarded as a private nuisance 
and order under S. i:!7, was not justified : Held, 
further, that even if persons other than com- 
j)!ainanls were injured in their health or 
physical comfort by the mill, still it was not a 
case for prohibiting the mill but for regulating 
it. Itamcshioar Narayan Agar.cal v. Emperor. 

40 Cr. L. J. 444 : 

180 I. C. 511 ; 41 Bom. L. R. 84 : 

11 R. B. 301 : A. I. R. 1939 Bom. 92. 

S. 137 — liurdcn of Proof— Complaint for 

nuisance — Conditional aider under .9. l-W served 
— liurdcn of proving nuisance. 

A person on whom conditional order i.s made 
and who is required to show cause against the 
same, has to sliow cause in mnttcr.s complained 
of, and the complainant has to make out a 
prima facie ease, lie 1ms to produce before the 
Court legal evidence as in a summons case to 
justify a finding that what is complained of 
amounts to a public nuisance. The burden of 
proof is not on the person served with condition- 
al order. Eamc.shicar Karayan .-tganval v. 
Emperor. 40 Cr. L. J. 444 : 

180 I. C. 511 ; 41 Bom. L. R. 84 ; 

11 R. B. 301 : A. I. R. 1929 Bom. 92. 


Vherc an order absolute under S. I.8G p.assed 
f.r jmr/c is set aside by the Magistrate on tlic 
appearance of the o])jiositc party, the Magis- 
trate must proceed to record evidence as 
provided by Ji. 187 and it is only after the 
provisions of that scclioa have been complied 
with that the Magistrate is competent to make 
the order absolute or to drop the jirocecdings. 
Jiamsaran Kocri v. Ilamlagan .-Ihir. 

19 Cr. L. J. 214 : 

43 I. C. 790 : 4 P. L. W. 50. 

A. I. R. 1917 Pat. 124. 

S. 136 — Procedure — Order absolute, c.v 

parte, setting aside of. 

There is no cxjircss section providing for the 
revision of an order made ab.solule under S. 180 
upon the ground of the parly not being able to 
attend on the dale fixed. On generrd principles, 
the Magistrate might set aside the order passed 
by him under S. 180 ex parte and rcs-torc the 
ease to the pending file. Jiamsaran Kocri v. 
Jtaintagan Ahir. 19 Cr. L. J. 214 : 

43 I. C. 790 : 4 P. L. W. 50 : 

A. I. R. 1917 Pal. 124. 

S. 137. 

.SVr also (i) t‘r. P. t'.. S. 18'i. 

(it) Cr. P. C., .S. J8'>-A, 


S. 137 — Failure, of jury lo try ease 

through no fault of persons choosing jury trial — 
Claim that their ease should be heard as snminons 
ease — Magistrate, duly of. 

Where persons liavc, in good faith, chosen a 
trial by jury, and tliroiigli no fault of tlieir 
own, their chosen Tribunal fails to hear and try 
their ease, the}' cannot claim, then, timl llicy 
.arc entitled tliat tlieir ease sliould he heard 
by the Magistrate us .a summons ease 
1 tiiuicr S. 1:57 (1) Iml tlie .Magistrate would 
' clearly desire, in .such circumslanccs, that they 
. should be given .an opjinrlnnity briefly to slate 
their case. Jelhn Sand v. .Shikarpur Munici- 
' patiUj. 41 Cr. L. J. 364 : 

1861. C. 723 : 1939 Kar. 179 : 12 R. S. 213 : 

A. I. R. 1940 Sind 24. 

S. 137 — Proerdure. 

Till- words of the section “ siiall take evidence 
in the matter as in a summons i-asc” i!o not 

mean that tlie p'^r^on ‘•bowing cause j-i 1 ,, pro- 

ducc evidence lir-t to timet a ca''‘ wldih he 
never he.ard. Oppo-itc jiarty’s ividi-mv h*' 
ran hear ns in a Mimmotis case atid then may 
produce his evidence if so advii e<!. llingu v. 
Emperor. 10 Cr. L. J. 297 : 

3 I. C. 4S2 :6 A. L.J. 685. 
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S. 137. 

Notice under S. 133 — Evidence produced under 
S. 139-A — Magistrate finding that there is no 
reliable evidence in support of denial must 
proceed under S. 137 — Civil suit for declara- 
tion : Held, application for stay should not 
be granted. Kaliha Prasad v. Shiam KisJiorc 
Singh. 35 Cr. L. J. 1445 (2) : 

151 I. C. 897 : 1934 A. L. J. 342 : 
4A. W. R. 561 :7R. A. 236; 
A. I. R. 1934 All. 131. 

S, 137— Object. 

S. 137 contemplates that the order absolute 
should be made by the Magistrate to whom a 
ease is referred under S. 133. Maung Shxoc Ye 
V. Manng Pyu. 1 Cr. L. J. 669 : 

10 Bur. L. R. 130. 

S. 137 — Opponent, right of, to reasonable 

opjyortiinity to shoio cause. 

Reasonable opportunity is to be given to the 
opposite party to show cause as contemplated 
by S. 135, cl. {b', and to adduce evidence as 
prescribed by S. 137 (1) before making the 
order absolute. Jtai Mohan Karmolcar v. 
Emperor. 17 Cr. L. J, 409 : 

35 I. C. 469 : 20 C. W. N. 1171 ; 

A. I. R. 1917 Cal. 207. 

S. 137— Order for removal o' obstruction 

— No finding as to bona Tides of claim set up — 
Order, validity of. 

Before making an order under S. 137 for the 
removal of an obstruction, the i\Ingistratc 
should record a clear finding as to the bona 
fides of the claim set up by the party. In the 
absence of such a finding, the order cannot be 
sustained. Emperor v. Asiruddin SarJear. 

22 Cr. L. J. 524 : 
62 I. C. 412 : 34 C. L. J. 172 : 
A. 1. R. 1921 Cal. 118. 

S. 137 — Procedure. 

In proceedings under S. 137, a Magistrate 
should proceed as in a summons case. Sita Ram 
v. Emperor. 18 Cr. L. J. 888 : 

41 1. C. 1000 : 32 P. R. 1917 Cr ; 
43 P. W. R. 1917 Cr, : A. I. R, 1917 Lah. 243. 

S. 137 — Procedure — Nuisance proceedings 

— Imperative duty of Magistrate to take evidence 
before making order absolute. 

The provisions of S. 137 (1), are mandatory 
and before making a conditional order absolute 
under the section, it is imperative that evidence 
should be taken in the case as in a summons 
case. A Magistrate cannot, without recording 
evidence on the point, act on his own opinion 
and decide, whether a particular erection cause 
an obstruction to a public place or not. Jagan 
Nath Prasad v. Emperor. 28 Cr. L. J. 510 : 

101 I. C. 894 ; L. R. 8 All. 68 Cr : 

7 A. I. Cr. 439. 

^S. 137 — Procedure — Proceedings under — 

Magistrate whether can act as arbitrator. 

S. 137 is imperative and mandatory. Under 
that section a Magistrate cannot assume the 
role of un arbitrator, because the parties agree 
to his acting as such. Consent or waiver of 
the parties cannot invest a Magistrate with 
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jurisdiction which he does not possess. Chandra 
Mandal v. Ram Mandat. 18 Cr. L. I. 738 ; 

40 I. C. 738 : 25 C. L. J, 439 : 

21 C. W. N. 926. 

S. 137 — Procedure — Public nuisance — 

Person showing cause against order for removal 
of nuisance — Magistrate, duty of. 

In an enquiry, a l^Iagitsratc should, as provided 
for by S. 137 proceed to take evidence in 
support of the order before the counter- 
petitioner is called on to produce his evidence 
to meet it. In re : Dakshinamoorthi. 

18 Cr. L. J. 848 : 
41 I. C. 672 : A. I. R. 1918 Mad. 984. 

S. 137 — Procedure — Public nuisance — 

Property hoxo to be dealt with — Enquiry obligatory 
— Magistrate, duty of. 

No man can be permitted to deal with his 
properly in a way as to cause public nuisance 
to others. In such cases, an enquiry is obliga- 
tory, and the Magistrate cannot make his con- 
ditional order absolute without taking such 
evidence as the parlies may adduce as in a 
summons case. Sant Sahai v. Lachman Singh. 

23 Cr. L. J. 250 : 
66 I. C. 186 : 9 O. L. J. 64 : 
1922 A. I. R. Oudh 29. 

S. 137— Procedure— Recording of Evi- 
dence — Claim of right, bona fides of. 

Where under S. 137 a party appears and 
shows cause, alleging that what is elaimed as a 
public pathway is not so, the Magistrate should 
record evidence on the matter of the complaint 
as in a summons case, and should, at the outset, 
enquire into the bona fides of the 
claim. Chandra Mandal v. Ram Mandal. 

18 Cr. L. J. 738 : 
40 I. C. 738 ; 25 C. L. J. 439 ; 21 C. W. N. 926 ; 

A. I. R. 1917 Cal. 800. 

S. 137 — Procedure. 

When a party had appeared and showed cause 
against the preliminary order passed under 
S. 133, this order should not, under S. 137, be 
made absolute merely on a local inspection in 
the course of whicli it does not appear that the 
party concerned had any opportunity of offer- 
ing any evidence. Ramchandra Lai v. Emperor. 

35 Cr. L. I. 1020 : 
1491. C. 839 : 15 O. L. J. 288 : 
6 R. P. 667 : A. I. R. 1934 Pat. 316 (1). 

Ss. 137, 139-A — Procedure — Public 

nuisance — Duly to find lohethcr there was reliable 
evidence in support of denial. 

Before inquiry under S. 137, the Magistrate 
must comply with the provisions of S. 139-A of 
the Code. So •where a Magistrate, without 
applying his mind to the question whether there 
was any reliable evidence in support of the 
denial of the public right, proceeded to try the 
question whether there was a public right or 
not it was held that the procedure adopted 
was irregular. Dhananjoy Pal v. Nagendra Sar- 
kar Roy. 31 Cr. L. J. 767 : 

124 I. C. 832 : A. I. R. 1930 Cal 144. 

Ss. 137, 139-A, 133 — Procedure — Order 

under S. 137 passed without inquiry enjoined 
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under S. 1S9-A {}), propriclij ofSucIi arelcr can- 
not stand. 

In nn npplicnlion under S. 1:311, the opposite 
party claimed n public richt. The Jlngisrnitc 
visited the spot and examined the •witnesses for 
the parly who had set the law in motion and 
examined the remaining witnesses later on. 
Then nn /Iniiii examined the alleged encroach- 
ment after comparison with the Survey Map 
atid Record of Rights. The order was made 
absolute without any further proceedings : 
'^’[cld, that the order under S. i;i“ having been 
passed without making the inquiry enjoined 
under S. l!10-.\ (1) could not stand. In re : 
Xarstiwh I\^arain v. liainahtcar Singh. 

37 Cr. L. I: 846 (a) ; 
163 I. C. 402 : 17 P. L. T. 399 : , 
2 B. R. 595 (2) : 9 R. P. 1 (2) : 
A. I. R. 1936 Pat. 360. 

S. 137 (3) — Procedure — Order not good 

a.s nuisance has abated — Order must be set aside 
bij .Ippallatc anthorili/. 

.■Vn order under S. 137 (3), is not like an order 
under S. l-t-t which si)cnds itself in GO days ; ' 
anil if the order under S. 137 (3) is not good by 
reason of the nuisance having abated and is 
allowed to remain in force, then in ease of 
future {iroceedings, it is apt to be used against 
llic party against whom such order is passed. , 
Therefore, it must be .set aside by the Appellate 
e authoritv. Kalyan Mul Matliu'r v. Km-peror. 

) 37 Cr. L. J. 1159 ; , 

165 I. C. 542 : 3 B. R. 69 : 

9 R. P. 186 : A. I. R. 1936 Pat. 577. ; 

S. 137 — Provision imperative — Making • 

Order absolute relying on reports of Tahsildar and | 
Health Officer, illegal. 

Under S. 133 in respect of nn alleged public 1 
nuisance, the respondents appc.arcd and denied I 
that tlicir act amounted to a nuisance and the I 
Magistrate, without examining the complainant | 
or taking prosecution evidence in prc.scnec of 
the accused, examined some respondents and 
passed an order absolute on the strength of his j 
inspection note and the reports of the Thasildar 
and Health Olliccr : Held, that the procedure • 
of the .Magistrate was contrary to the impera- , 
live jirovisions of S. 137, and was illegal, j 
Aehhru v. limperor. 31 Cr. L. J. 880 : , 

125 I. C. 613 : 11 Lah. 247 : • 
31 P. L R. 503 : A. I. R. 1930 Lah. 662. 1 

.J S. 137— Pro: •isions — Ttlandatory. ' 

* i 

The provisions arc mandatorj* and a Magis- * 
tratc cannot disregard the obligations which j 
the .Act imiwscs. Halchndra Parasad v. Kmperor. 

18 Cr. L. J. 448 : 
38 I. C. lOOS ; 1 P. L. W. 292 : ' 
A. I. R. 1917 Pat. 509. ; 

S. 137 — Pnivision'i— Mandatory. 

The provisions of i:!7 arc imjuwativc. 
Ul.oorn V. Tara Siuzh. 28 Cr. L. J. 159 : 

99 i. C. 415 : L. R. 8 All. 25 Cr : 

7 A. I. Cr. R. 118 : 49 All. 270 : 
25 A. L. J. 155 : A. I. R. 1927 All. 267. 

S. 137 — Proviniat': — Mandatory. 

Tile section is isnperative in ttmis and a 
Magistrate has no discretion in the matter; be 


, Cr. P. CODE (1898), S. 138 
is bound to take action which the s(.piion lays 
down, Khhen Lai v. Emperor. 

10 Cr. L. J. 494 : 

j 4 I. C. 72 : 13 C. \V. N. 367. 

; S. 137 — liccording evidrner — Public 

; nuisances, proceedings relating to — Evidence, 

■ necessity of recording. 

The provisions of S. 137 arc imp.'rativc and a 
I Magistrate is bound to record evidence as in a 
summons ease in proceedings relating to ptd)lic 
nuisance before making an order absolute under 
the section. Attar Singh w Ilari Singh. 

28 Cr. L. J. 60 : 
991. C. 92: SLah.L.J. 557: 

27 P. L. R. 764. 

S. 137 — Sufficient ground— Title, dispute 

as to conditional order, propriety of. i; 

Where there is n genuine dispute as to title 
.suitable for decision by the Civil Court, that is 
1 a sulTicicnt ground within the meaning of 
S. 137 for iiolding that a conditional order 
under S. 137 is not reasonable and j>ropcr. 
Bhagrean Dasv. Emperor. 24 Cr. L. J. 635 : 

73 I. C. 523 : A. I. R. 1923 Oudh 152. 

S. 137 (1) — Xon-compliaticc rcith pro- 

vision. 

The failure of a Magistrate to follow the proce- 
dure enjoined by S. 1.37 (1), vitiates his order, 
and is not a mere irregularity of the nature con- 
templated bv S. .737 (a) of' the Code. Tirhha 
V. Xanak. 28 Cr. L. J. 291 : 

100 I. C. 371 : L. R. 8 All. 59 Cr: 
25 A. L. J. 377 : 7 A. I. Cr. R. 391 : 
49 All. 475 : A. 1. R. 1927 All. 350. 

S. 138. 

See Cr. P. C., S. 133. 

S. 13S—'‘Forlhxcith," in S. J3S, meaning 

of. 

The word ‘ forthwith ’ in S. i;JS must be inter- 
prclcd in a reasonable way. It means that the 
Magistrate shall ai)point a .lury as soon as he 
reasonablv can. Khushi Ham v. Emperor. 

24 Cr. L. J. 457 : 
72 I. C. 617 : 4 Lah. 224 : 5 L. L. J. 420 : 

A. I. R. 1923 Lah. 525. 

S. 138 — Jury — Xominalion of. 

If a .lury is aiipoinlcd under S. 138, it is his 
duty as much as the duly of the party showiti’z 
cause to nominate the .lury, Sudhangshudluu 
Boy V. Bahiui Pramanik. 22 Cr. L. J. 577 : 

62 I. C. 817. 

S. 138 — Procedure — .-Ippointment of — 

Five persons named as jurors— Ileport by four, 
one bring ill — ir/irf/icr report legal. 

I'ivc persons were ap|)ciinled jurors in .Mccord- 
ance with the jirovisions of S. 138. (If these 
per.'-ons ordy four jurors iloall witli the ease, 
one of them being ill and unable to attend. On 
the report of the four juror.., the conditional 
order was made ab-olul*': //fW, that, notw ith- 
..tanding that the jury as :i body can act bv a 
nmjority, that act must be by :i majority out 
of a jurj' of five people who invcslig.itcil tho 
case, and that in the present ease tin- report \was 
not Ic.'al .and the order should b'- set asiilc. 
Promrgha Xath v. Bu'-inta Eumar Bose. 

11 Cr.L.J. 402 : 

6 I. C. 777. 
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S. 138 — Provision — Mandatory. 

Tlie section is imperative in its terms and a 
Magistrate lias no discretion in the matter, he 
is bound to take action vhich the section lays 
down. Kishori Lai v. Emperor. 

10 Cr. L. J. 494 : 

4 I. C. 72 : 13 C. W. N. 367. 

S. 138 — Scope — Filing of Civil snit, docs 

not bar proceedings. 

The fact that a civil suit has been instituted on 
tlic matter in dispute, is no bar to proceedings 
under S. 138. Shamji Tricuindas v. Ram Moi/c. 

34 Cr. L. J. 532 : 
143 I. C. 178 : 56 C. L. J. 249 : 
A. I. R. 1933 Cal. 318. 

Ss. 138 (1) (a), " 537 — Appoinlmcnl of 

Jury — Public imisancc — Constitution of .Jury — j 
Duly of Magistrate — Accepting complainant's 
nominees roithout exercising independent discretion 
— Legality of trial. 

In nominating the foreman and onc-lialf of the 
remaining members of the .Jury as required by ' 
S. 138, the IMagistratc must c.xcreisc his own , 
independent discretion and not appoint the ' 
nominees of the party making the complaint. I 
Acceptance of the nominees without exercising 
independent discretion is an illegality which 
vitiates the trial and not a mere irregularity. 
In re : V. R. Kotliari. 30 Cr. L. J. 785 : 

117 I. C. 333 : 31 Bom. L. R. 79 ; 

I. R. 1929 Bom. 381 : A. I. R. 1929 Bom. 79. 

S. 138 (1), 139 — Procedure — Jurors 

perverse — Refusal to return verdict. 

Where a Jury or a majority of the .Jurors, 
appointed under S. 138 (1) refuse pcrversel}' to 
return a verdict, the Magistrate should appoint 
a fresh Jury and decide the matter before him 
under S. 139 of the Code. Ginuar Lai v. Bansi- 
dhar. 23 Cr. L. J. 276 : 

66 I. C. 420 : 20 A. L, J. 472 : 44 All. 575 : 

A. I. R. 1922 All. 297. 

S. 139. 

Sec Patna High Court General Rules 
and Circular Orders. 

S. 139 — Jury — Finding — Inconsistency. 

A Magistrate cannot decline to act on the 
lindings of the jury or a majority of them under 
S. 189, on the ground that it involved an 
inconsistency ; if the finding is that the order 
of the Magistrate is reasonable and proper, the 
Magistrate must make the order absolute. 
Hariday Chandra Das v. Shib Chandra Gasami. 

10 Cr. L. J. 210 : 

3 I. C. 7. 

S. 139 — Applicability — Petition for 

removal for latrine near public locll — No denial of 
existence of public right — Inquiry under S. 139, if 
feasible. 

Where an application is made for removal of a 
privy on the ground that its continuance near a 
public well would render the water of the well 
insanitary and unfit for use, and there is no 
denial of the existence of the public right in tlie 
W 9 II and the atmosphere surrounding it, an 
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inquiry under S. 139, is not feasible. Mahabir 
Prasad v. Dhamshdhai Prasad Singh. 

163 I. C. 514 : 9 R. P. 24 : 
2:B. R. 619 : A. I. R. 1936 Pat. 409. 

S. 139 — Procedure — Conviction under 

Indian Penal Code {Act XLV of 1860), S. 283, not 
conclusive. 

A Magistrate passing order under S. 189, Cr. 
P. C., cannot do so, relying merely upon a 
conviction of the person under S. 283, Penal 
Code, in respect of the same matter, but must 
follow the procedure laid down in S. 133 and 
the subsequent sections of the Cr. P. C. 
Ramanath Laskar v. Jaladhar Shaha. 

3 Cr. L. J. 331 : 
3 C. L. J. 360. 

S. 139 — Poiocrs of Magistrate. 

It is not within the competence of the Magis- 
trate to direct any particular party to obtain a 
declaration from the Civil Court. Ram Sahai v. 
Uttama Dcbi. 36 Cr. L. J. 144 : 

152 I. C. 737 : 1935 A. L. J. 18 : 4 A. W. R. 935 : 

L. R. IS All. 185 Cr. : 7 R. A. 371 ; 

A. I. R. 1935 All. 79. 

S. 139 — Recommendation of Jury direct- 
ing performance of acts by parties, whether 
contract bekveen parlies — Specific performance — 
Damages. 

The recommendation of a Jury made under 
S. 139, which has been adopted by the Magis- 
trate, can only be enforced as provided for in 
clause 2 of the section, and cannot be 
specifically enforced in a Civil Court on the 
basis of a contract between the parties, nor 
will a suit for compensation lie for breach of the 
order. It docs not constitute a contract 
between the parties, in the absence of evidence 
of a separate agreement entered into between 
the parties themselves. Shconarain Texoari v. 
Sakhi Chand Sahu. 18 Cr. L. J. 305 : 

38 I. C. 417 : A. I. R. 1916 Pat. 264. 

S. 139 — Scope. 

An order of a Magistrate rescinding an order ab- 
solute prc\iously made under S. 139 is not ultra 
vires and cannot be called in question in a Civil 
Court. Shconarain Tavari v. Sakhi Chand Sahu. 

18 Cr. L. J. 305 ; 
38 I. C. 417 : A. I. R. 1916 Pat. 264. 
S. 139-A. 

Sec also (?) Cr. P. C., S. 133. 

(u) Cr. P. C., Ss. 133, 135. 

{Hi) Cr. P. C., S. 137. 

S. 139-A — Applicability. 

Case under Chap. X — ^Denial of existence of 
public right by defendant — ^Magistrate should 
stay proceedings until matter is decided by 
Civil Court. Bishnalh Singh v. Khurshed 
Ahmad. 33 Cr. L. J. 809 : 

139 I. C. 737 : 
9 O. W. N. 141 : 7 Luck. 583 : 
I. R. 1932 Oudh 380 : A. I. R. 1932 Oudh 118. 

— S. 139-A — Applicability. 

Effect of amendment considered — when there 
is reliable evidence of denial of right, person 
moving Court must go to Civil Court and not 
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person npninst wlioni order is ’made. Kmha 
Mandat v. Emperor. 35 Cr. L. J. 1374 : 

151 1. C. 691 (b) : 38 C. W. N. 391 : 
61 Cal. 390 : 59 C. L. J. 290 : 7 R. C. 161 : 

A. I. R. 1934 Cal. 545. 

S. 139-A — AppUcahilitij. 

It is only in eases wlicrc llie iSIa"islratc finds 
that there is no reliable evidence in support of 
the denial of the existence of the public ri;;ht 
that he is empowered by S. 139-A, siib-s. (2) 
to proceed further in the matter. Abdul 
'^Hapccd V. Damodar Prasad Terxari. 

36 Cr. L. J. 588 : 
154 I. C. 871 : 16 P. L. T. 218 : 7 R. P. 499 : 

A. I. R. 1935 Pat. 138. 

S. 139-A — AppUcability. 

Prayer for proeecdings under S. 133 — Petition- 
er’s title denied and claimed in himself by 
opposite party — ^Extract from Partition Pro- 
ceedings and Record of Rights, in support of 
.such claim is suificient for action under 
S. 139-A. Sitaram Bay v. Badri Bay. 

36 Cr. L. J. 1051 : 
156 I. C. 1006 : 16 P. L. T. 179 : 8 R. P. 55 : 

A. I. R. 1935 Pat. 218 (2). 

S._139-A — Applicability. 

Qiic.stions of title arc not intended to be decid- 
ed in summary enquiries under S. 139-A, before 
a Magistrate. The duly of a Magistrate under 
S. 13D-A is merely to scc ulietlier the denial 
of the right is frivolous or not. Muhammad 
Khalil V. Emperor. 37 Cr. L. J. 343 : 

160 1. C, 854 : 1936 A. W. R. 182 : 
1936 A. L. J. 75 : 8 R. A. 657 : 
A. I. R. 1936 All. 356. 
S. 129~A— Applicability. 

The object of S. 130-A was to substitute a 
test of whether there was any reliable cx’idcncc 
in support of the opposite party’s claim for 
the test which the courts had gradually come 
to impose, whether the accused’s elaim was 
iKUia fide, Baghunandati v. Shne Nandan. 

33 Cr. L. J. 618 : 
138 I. C. 556 : L. R. 13 All. 130 Cr. : 
1932 A. L. J. 339 : I. R. 1932 All. 443 : 

A. I. R. 1932 All. 366. 

S. 139-A — Duty of Court — Bcliablc 

evidence, meaning of. 

l.huler S. 139-A, the Magistrate, in an enquiry 
under S. 133 has to find if there is any rcliabtc 
■4 evidence in support of the denial of the party 
alleged to cause obstruction. By reliable rci- 
denee is meant that Magistrate should weigh 
the evidence and come to the conclusion, but 
the Magistrate should take the evidence ns it 
stands. Had Kishan v. Kanshi Bam. 

29 Cr. L. J. 254 : 
107 I. C. 485 : 9 A. I. Cr. R. 540 : 

A. I. R. 1928 Lah. 664. 

S. 139-A — Evidence — “Beliabtc evidence'’ 

dors not mean evidence ivhich definitely establishes 
title. 

Hcli.nblc evidence in the .sen'-e in which the 
term is used in S. 139-.\ means evidence on 
wluehitis jKissible for I'ompetent Court to 
place reliance. It does not mean evidence 
which drllnitelv estat)iislies the title to the 
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I land because if tliat was the m''anine of the 
I term, it would he unnecessary in any r.nsc to 
' refer the matter to the t'isil ('(> 0 ^ at all. 

. Janardan Samp v. Emperor. 

' 38 Cr. L. J. 200 : 

166 I. C. 376 : 1936 A. L. J. 1285 : 
9 R. A. 405 ; 1936 A. W. R. 1058 : 

A. I. R. 1937 All. 12. 

^ S. 139-.\ — Inquiry. 

Passing as order under S. 137 w-ithoul making 
j an inquiry enjoined under .S. 139-.\ (1) cannot 
' st.and, Jn re : Kar Sin»h Karain v. Bamcsir.car 
' Singh. ^ 37 Cr. L. J. 846 (a) : 

163 I. C. 402 : 17 P. L. J. 399 : 
2 B. R. 595 (2) : 9 R. P. I (2) ; 
A. I. R. 1936 Pat. 360. 

' S. 139-A — Jury — Pmeers of. 

' Under S. I39-.\ the .Tury is not competent to 
\ decide the existence of a public highway. 
Digamber Bam Sinsh v. Emperor. 

35Cr. L.J. 54: 
146 I. C. 406 : 6 R. P. 261 : 
A. I. R. 1933 Pat 676, 

S. 1Z9-A— Object. 

Per Boss, J. — The intent of S. 130-A (2) is that 
the Magistrate .should neither encroach upon the 
jurisdiction of the Civil Court, nor fail to 
■ exercise his own jurisdiction. The criterion is 
' that he should find evidence to support the 
I denial which he can i)ronDuncc reliable. That 
is nccc.ssary and that is su/Rcient to oust his 
juri.sdietion, Thakur Sao v. Abdul Aziz. 

27 Cr. L. J. 9 : 
91 1. C. 41 : 4 Pat. 783 : 7 P. L. T. 136 : 
J A, 1. R. 1926 Pat. 170. 

I S. 139-A — Procedure. 

j A Magistrate under Chap. X, makes only a 
' summary enquiry into the matter in dispute 
I and doc.s not determine any question of title 
' and indeed such a determination is to be de- 
precated. All that he has got to sec under 
' S. 13D-A (2), i.s whether there is any reliable 
' evidence in support of the denial of the person 
i against whom the notice has been issued or 
j whether his denial is only frivolous and if there 
I is anv reliable evidence, in support of .such 
denial, the .Magistrate shall shay the procccd- 
I ings until a matter of existence of such right 
j has been decided by a eornpetcnl Civil Court, 
i but if he finds that there is no .such reliable 
I evidence, he shall proceed as laid down in S. 137 
or S. 138 as the ease m.ay require. Cheddi Oil 
v. Emperor. 40 Cr. L. J. 286 : 

179 1. C. 970 : 1938 A. L. J. 1145 : 
11 R. A. 399 : 1938 A. W. R. 841 : 

A. I.R. 1939 All. 116. 

S. 139-A— Procedure. 

Inquire under .S. 137. -A .MagiKlratc must 
comply 'with provisions of the .section before 
making an inquiry under S. 137. Dhunanjoy 
Pal v. SaCrnd'a .Sarkar Boy. 31 Cr. L. J. 767 : 

' 124 I. C 832 : A. I. R. 1930 Cal. 144. 

S. 139-A— Procedure. 

Magistr.ite may allow cro's-e.samination of 
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witnesses of second party. Kishoriviohan 
Pramamk v. Krishnabihari Basak. 

32 Cr. L. J. 1187 : 

134 1. C. 574 (a) : 58 Cal. 461 : 

I. R. 1931 Cal. 862 : A. I. R. 1931 Cal. 527. 

S. 139-A — Procedure, 

Magistrate not stating whether evidence of 
one party is reliable — Absence of finding as 
to existence of public right. Order absolute 
cannot be made. Abdul Sayced v. Damodar 
Prasad Texoati. 36 Cr. L. J. 588 ; 

154 I. C. 871 : 16 P. L. T. 218 ; 

7 R. P. 499 : A. I. R. 1935 Pat. 138. 

— S. 139-A — Procedure — Obstruelion — Ob- 

jeclion to existence of public right, taken at late 
stage — Duty of Magistrate. 

Under the provisions of S. 139-A on the 
appearance of the person against whom 
an order is made, a Magistrate is bound 
to question him as to whether he 

denies the existence of a public right and 
if he does so, the Magistrate must, before 
proceeding under S. 137 or S. 138, inquire 
into the matter. The Magistrate cannot refuse 
to inquire into the matter merely because 
objection was not taken until a late stage of 
the case. Sadir a. Sobarali. 

26Cr.L.J. 1168; 

88 I. C. 528 : 29 C. W. N. 649 : 

A. I. R. 1925 Cal. 736. 


S. 139-A — Procedure — Obstruction of 

public way — Duly to question respondent whether 
he denies public right and to inquire if he denies. 

Under S, 189-A, when an order is made 
under S. 133 for the purpose of preventing 
obstruction to the public in the use of a 
way, the Jlagistrate shall question the respon- 
dent as to whether he denies the existence 
of a public right in respect of the way. 
And if the respondent does so, the Magistrate 
shall, before proceeding under S. 137 or 
S. 138, inquire into the matter and if the 
Magistrate finds that there is any reliable 
evidence in support of such denial, he shall 
stay the proceedings until the matter has 
been decided by a Civil Court. Manohar Lai 
V. Emperor. 32 Cr. L. J. 621 ; 

130 I. C. 834 : 32 P. L. R. 11 : 

A. I. R. 1931 Lah. 62. 

S. 139-A — Procedure — Power of Magis- 
trate to direct to take proceedings in Civil 
Court and to disrniss application if no steps 
taken within certain time. 


Under S. 130-A, the Magistrate has power 
to direct a party to take proceedings in the 
Civil Court and he has the power, though 
there is no special provision in the section 
to that effect, to dismiss the application on 
the right not being decided by a Civil Court 
on motion by a particular party within 
certain time. Bisal Singh v. Baljit Singh. 

31 Cr. L. J. 1004 : 

126 I. C. 352 : 51 All. 890 ; 

A. I. R,'1929 All. 709. 
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— Question of title involved — Reliable evi- 
dence adduced — ^Proceedings must be stayed. 

— Sohan Lai v. District Board, Lucknow. 

33 Cr. L. J. 384 : 
136 I. C. 839 (2) : 9 O. W. N. 115 : 

I. R. 1932 Oudh 204 : 
A. I. R. 1932 Oudh 120. 

Ss. 139-A, 140 — Procedure. 

The provisions of S. 130-A (1) are imperative, 
and no order under S. 140 can lawfully be 
passed without complying with those provisions, - 
S. 139-A ^2) docs not authorise a Magistrate 
to look into the question of title and decide 
for himself whether the accused’s case is or 
is not true. The Magistrate is to sec whether 
there is any reliable evidence supporting his 
denial. If there is evidence, he will stay the 
proceedings until the matter is decided by 
a Civil Court. Munna Lai v. Emperor. 

27 Cr. L. J. 473 ; 
93 I. C. 697 : 24 A. L. J. 361 : 
L. R. 7 All. 73 Cr. : A. I. R. 1926 All. 390. 

S. 139-A (2) — Procedure — Denial of exis- 
tence of public right proved — Magistrate, can- 
riot order cither side to bring Civil suit. 

If the Magistrate finds any reliable evidence 
in support of the denial of the existence of a 
public right, he should stay the proceedings 
until the matter of the existence of such right 
has been decided by a competent Civil Court. 
The Magistrate is not empowered to order 
cither side to bring a civil suit. In re : 
Bihati. 39 Cr. L. J. 791 (a) ; 

176 I. C. 755 : 11 R. N. 77 : 
1938 N. L. J. 295 : A. I. R. 1938 Nag. 512. 

S. 139-A — Provisions mandatory — Omis- 
sion to comply with S. 139-A, effect of. 

Omission to comply with the provisions of 
S. 139-A, is an illegality which goes to the root 
of the case and eannot be waived by the accu- 
sed. Mahadco Lai v. Jlossaini Pandey. 

31 Cr. L. J. 53 : 
120 I. C. 289 : A. I. R. 1930 Pat. 199. 

S. 139-A — Provisions — Mandatory. 

The mandatory provisions of S. 139-A 
cannot be -waived and an order passed ignoring 
the provisions of the said section is ultra vires. 
Hamid Ali v. Emperor. 32 Cr. L. J. 250 : 

129 I. C. 222 : I. R. 1931 Lah. 158 : 

A. I. R. 1930 Lah. 1046. 

S. 139-A — Provisions, mandatory. 

The provisions of S. 139-A, are mandatory. 
Matabbar Molla v. Golam Panjaton. 

32 Cr. L. J. 33 (a) : 
127 I. C. 762 : 57 Cal. 368 : 
A. I. R. 1930 Cal. 890. 

S. 139-A — Scope — Any person complain- 

ii^S of construction, if can compel Magistrate 
to hold inquiry into rights of parlies. 

The provisions that an inquiry should be held 
under S. 139-A, are intended to protect the 
rigljts of a person against whom it is proposed 
to pass an order under , S. 133. They are not 
intended to enable any person complaining of 
a construction to compel the Magistrate to hold 
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iin inquiry into the riplils of llic parties 
coneerned. Sibic Iltnain v. Kmpcfor, 

39 Cr. L. J. 148 : 
172 I. C. 642 : 1937 A. W. R. 866 ; 
1937 A. L. J. 903 . 10 R. A. 406 ; 

A. I. R. 1937 All. 785. 

S. 139-A — Scope — Queslion of title — 

Dut;/ of Magiatratc. 


j Cr. P, CODE (1898), S. 140 

Tlie M.-iiiistmtc iTirntion^d in .S. KiO-A must 
I be tlic .Mapistrute liefore wliom .a person is ordcr- 
I cd to appc.ar under the Inst sentenee of 
I S. i;53 (I). He need not be a First Class Mapis- 
i tratc. Ala ^Itiliainmnd v. Abdul Rnhmatt. 

38 Cr. L. J. 1056 : 
171 1. C. 279 : 39 P. L. R. 484 : 
10 R. L. 181 : A. I. R. 1937 Lab. 676. 


It is not tlie duly of n Magistrate acting under 
CliaptcrX, to decide questions of title. Under 
S. i:59-A, it is his duty to see that nny claim 
land alleged to be a public place or way is 
J not frivolous. Janardan Samp v. Emperor. 

38 Cr. L. J. 200 ; 
166 I. C. 376 : 1936 A. L. J. 1285 : 
9 R. A. 405 : 1936 A. W. R. 1058 : 

A. I. R. 1937 All. 12. 

S. 139-A— .Scope. 

There is nothing in S. 1.30-A, which excludes 
the exercise of the Court’s inherent powers 
under S. 540. Kishorimolian Pramanil: 
V. Krishtiahibari nasak. 32 Cr. L. J. 1187 : 

134 I. C. 574 (a) : 58 Cal. 461 : 
I. R. 1931 Cal. 862; 
A. I. R. 1931 Cal. 527. 

S. 139-A {2) -Scope. 

Encroachment on public w.ay — Old encroach- 
ment— Order for removal is legal. Ilarkhandi v. 
Emperor. 32 Cr. L. J. 1234 ; 

C 134 I. C. 783 : 1. R. 1931 Lah. 991 : 

A. I. R. 1931 Lah. 159. 

Ss. 139-A, 133 — Non-compliance — 

Order for removal of cneroachmcnl — S. 139-A muxt 
be complied xoith. 

Where the Magistrate has not complied with 
the provisions of S. lOO-.V, by not holding 
an inquiry into the correctness of the denial 
of the public right before proceeding under 
S. l.'l" or S. 138 and has not asked the person 
ngaipst whom the proceedings are taken whe- 
ther lie wanted to adduce nny evidence in 
support of his denial, the order under S. 13.3 
for removal of encroachment is illegal and must 
be set aside. Nanumal v. Emperor. 

40 Cr. L. J. 933 : 
184 I. C. 352 ; 41 P. L. R. 515 : 
12 R. L. 211 ; A. I. R. 1939 Lah. 452. 

, — S. 139-A (11) — Jurisdiction — Stay of 

J proceedings htj .Magistrate— Mngisrralc's po-.ccr to 
^ direct a particular party to go to Civil Court. 


S. 139-A (1) — Masistrate — Meaning 

of. 

The words “the .Magistrate” in S. l.'JO (1), 
refer to the Magistrate to whom application 
has to be made under S. 135 (b) to cmiiancl a 
.Jury and who, under S. l.'KS of the Code, docs so 
empanel one. Angappa Miidnli v. Eamnpuram. 
Pcrumal Chethy. 20 Cr. L. J. 761 : 

53 I. C. 489 ; 37 M. L. J. 343 : 
10 L. W. 297 : 1919 M. W. N. 696 : 
43 Mad. 316 ; A. I. R. 1920 Mad. 378. 

S. 139-A (2) — Public nuisance — Denial of 

right — Procedure to be follcnccd by Magistrate. 

In a proceeding under S. 13D-.A, when the 
Magistr.atc finds that there is reliable evidence 
in support of the denial by the defendant of the 
plaintifr’.s claim of public right, all he has to 
do is merely to stay the proceedings until the 
matter of the existence of such right has been 
decided by a competent Civil Court. Eozan v. 
Emperor. 31 Cr. L. J. 839 ; 

125 I. C. 452 : 1930 A. L. J. 815 : 

A. I. R. 1930 All. 658. 

S. 140. 

See Cr. P. C., 1898, S. 133. 

S. 140 — .-Ipplicabitity — Public nuisance 

— Denial of — Slay under S. 139 (2). 

The jirovisions of S. 140 (1), do not apply to 
such slay and the Magistrate cannot compel 
cither parts' to go to the Civil Court. Eozan v. 
Emperor. 31 Cr. L. J. 839 : 

125 I. C. 452 : 1930 A. L. J. 815 ; 

A. I. R. 1930 All. 658. 

S. 140 — Jurisdiction — Absolute order 

under S. 1-10 — Jurisdiction of Civil Court to 
queslion such order. 

There is no bar to an absolute order of .Mngis- 
tr.atc under S. 140 being <iuc.stioncd in a Civil 
Court. Dulichand v. Emperor. 

31 Cr. L. J. 302 : 
121 I. C. 560 : 51 All. 1025 : 
A. I. R. 1929 All. 833. 


On slay of proceedings under S. 139-A (ii), the 
proceedings remain .stayed until there is a 
decision by competent Civil Court and ^ there is 
nothing in the now section which entitles the 
.Magistrate to .say which party is to file the 
suit. On ])assing an order of stay, the .Magis- 
trate ousts his own Jurisdiction to decide the 
question of title including the onus of proof. 
llari Chand v. Durga Datt. 

28 Cr. L. J. 363 ; 

100 I. C. 971 : 7 A. I. Cr. R. 561 : 

A. I. R. 1927 L.nh. 227. 


S. 140 — Jurisdiction, 

No order can be lawfully 


first complying with 


passed without 
the provisions of 


1 S. 139-.A. Munna Lai v. Emperor. 

' 27Cr.L.J. 473 

93 1. C. 697: 24 A. L.J. 361 
i L. R. 7 All. 73 Cr. 

A. I. R. 1926 All. 390. 


S. 140 — Notice under — Whether condition 

precedent to punishment for disobeying order 
under S. 131. 


Ss. 139-A. ni—Magidrale, meaning of 

^tagistrale taking proceedings under S. ISy-.-i, 

if rhould be First Class Magi'-trate. 


! No notice is necessary before .nccu- cd might 
j be punished for the disobedience — Tiic liabiiity 
j to punishment is attached at once and m.ay be 
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enforced irrespective of S. 140. In re : Alnvala 
Gtmiskh. 8 Cr. L. J. 151 : 

3 M. L. T. 403 ; 31 Mad. 280 : 

18 M. L. J. 216. 

— S. 140 — Scope — Order under — Suit in 

Civil Court to prevent Magistrate Jrom carrying 
his order into effect, if maintainable. 

If a Magistrate causes the act ordered to be per- 
formed, then that order cannot be questioned 
in the Civil Court, and no suit can he maintain- 
ed in the Civil Court to prevent the Magistrate 
from carrying his order into effect. It would 
be mere trifling with the Act to hold that the 
Civil Court can give relief to tlie petitioners 
against the order of the Magistrate when tlie 
Act says that no suit in respect of anything done 
bv him shall lie. Kidar Nath v. Satish Chandra. 

41 Cr. L. J. 99 : 
184 I. C. 754 : O. W. N. 1939 966 : 
O. L. R. 1939 653 : 15 L. W. R. 140 : 
12 R. O. 143 : A. I. R. 1940 Oudh 75. 

S. 140 — Words — Movable properly — 

meaning of. 

The expression ‘movable property,’ the sub- 
ject of distress and sale, in the section means 
tangible or corporeal movable propert}' and 
does not include debts and clioscs in action. It 
maj', however, include negotiable instruments, 
bonds and the title-deeds. Secretary of State v. 
Sangammal. 18 Cr. L. J. 1 : 

36 I. C. 83 : 4 L. W. 613 : M. W. N. 1917 105 : 

A. I. R. 1917 Mad. 748. 

Ss. 140, 514 — irorrfs — Distress, mean- 
ing of. 

The word ‘distress’ in Ss. 140 and 514 of the 
Code is used only with reference to tangible 
movable property. Secretary of Stale v. 
Sangammal. 18 Cr. L. J. 1 : 

36 I. C. 83 : 4 L. W. 613 : M. W. N. 1917 105 : 

A. I. R. 1917 Mad. 748. 

S. 140 (1). 

See Criminal Procedure Code, 1898, S. 1,80. 

S. 140 (1) — Nature. 

Sub-s. 1 of S. 140 is mandatory and Magistrate 
cannot refuse to issue notice as required by 
the sub-section. Bankabihari Ray v. Emperor. 

32 Cr. L. J. 1243 : 
134 I. C. 918 : 58 Cal. 1088 : 35 C. W. N. 571: 

I. R. 1931 Cal. 918 : 
A. I. R. 1931 Cal. 787. 

S. 141 — Discretion, meaning of— Magis- 
trate, potoer of — Persons choosing to be heard by 
jury —Failure of jury to function— F%irlher in- 
quiry is not necessary if there is material for 
passing reasonable order under S. 141. 

In S. 141, Cr. P. C., the word “discretion” is 
used in relation to the extension of time within 
which the jury is to give their verdict. It is 
not used in relation to the order passed by the 
Magistrate. The Magistrate has a discretion 
under S. 141 as to the order lie should pass and 
that discretion means a judicial discretion. The 
Magistrate cannot, under that section, pass an 
arbitrary or capricious or whimsical order. The 
order passed must be a reasoned order. Where 
the persons against whom an order under S. 133 
is passed have chosen to be heard by a jury 


Cr. P. CODE (1898), S. 143 

on failure of the jury to function, the Magis- 
trate is not required to hold a further inquiry 
if lie has before him material upon which he 
can pass a reasonable order under S. 141. 
Jetha Nand v. Shilcarpur Municipality. 

41 Cr. L. J. 364 : 
186 I. C. 723 : Kar. 1939 179 : 12 R. S. 213 : 

A. I, R. 1943 Sind 24. 

S. 141 — Jury failing in duty— Order 

made absolute xoithout taking evidence — When 
legal. 

Wliere a jury appointed under S. 138 failed to 
perform tlieir duty, and the petitioners did not 
ask tlie Magistrate to take further action or to 
examine further witnesses, the Magistrate was 
justified in making the order absolute under 
S. 141 without taking evidence under, S. 137. 
Kishori Lai v. Emperor. 10 Cr. L. J. 494 ; 

4 1. C. 72 : 13 C. W. N. 367. 

S. 142. 

Sec Criminal Procedure Code, 1898, S. 133, 
S. 142 — Limited scope. 

Tile serious injury or the imminent danger 
covered by S. 142 refers to the injury or danger 
emanating from those things themselves which 
are specified in S. 133 and consequently S. 142 
is limited in its scope, Mohammad dshraf v. 
Emperor. 39 Cr. L. J. 13 : 

171 1. C. 941 : 1. L. R. 1937 Lab. 303 ; 
39 P. L. R. 863 : 10 R. L. 250 : 
A.I.R. 1937Lah, 101. 

Ss. 142, 133 — Scope of— Order under 

S. 142, when can be passed. 

S. 142, Cr. P. C. is not an independent section 
but is controlled by S. 133, Cr. P. C. A refer- 
ence to S. 133, Cr. P. C. shows that the section 
is confined to certain matters which are speci- 
fically mentioned therein and cannot be brought 
into play to govern or control other matters 
wliich arc quite extraneous to it. Mohammad 
Ashraf v. Emperor. 39 Cr. L. J. 13 : 

171 I. C. 941 : 1. L. R. 1937 Lah. 303 : 
39 P. L. R. 863 : 10 R. L. 250 : 
A. I. R. 1937 Lah. 101. 

— Ss. 142, 133, 137 — Magistrate making 

order under S. 142 can make final order under 
S. 137. 

A Magistrate passing an order under S. 142 is 
entitled to proceed with the case and make a 
final order under S. 137. Rcbati Mohan Bose 
V. Chotlal Chandra Sen. 38 Cr. L. J. 173 : 

166 I. C. 221 : 63 C. L. J. 5 : 
9 R. C. 490 (1) : A. I. R. 1936 Cal. 692. 

S. 143. 

See Penal Code, S. 2G3. 

S. 143 — Application of. 

In order that action can be taken under S. 143, 
the nuisance must be a public nuisance, as de- 
fined in tlie I. P. C., or any special or local 
law.” but that docs not exclude the conclusion 
that the nuisance, repetition of which may be 
forbidden under S. 143, must be a nuisance 
which has been made a subject of action under 
S. 133 and the following sections. S. 143 does 
not stand alone but is supplementory .to the 
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Fcrlions which prcrcdc it. Emperor v. Salem an 
Ynsif Kumbhar. 41 Cr. L. J. 727 : 

189 I. C. 353 : Kar. 1940 425 : 13 R. S. 27 : 

A. I. R. 1940 Sind 124. 

S. 143. 

Order without drawing up proceedings with- 
out taking evidence, etc., is illegal. Jof’cndra 
Lai Pal V. Sheikh Anju. 36 Cr. L. J. 591 (2): 

154 I. C. 663 : 38 C. W. N. 1070 : 
7 R. C. 517 (2) ; A. I. R. 1935 Cal. 108 (2). 

S. 143. 

Party complained against must have a right 
of defence on merits. Jagdi.th JYarain v. 
Dhanushdhnri Prasoi. 36 Cr. L. J. 187 : 

153 I. C. 708 : 15 P. L. T. 253 : 7 R. P. 232 (2): 

A. I. R. 1934 Pat. 305. 

S. 143— Scope of. 

No order can he passed under S. 14.T against 

a person who was not a party in any earlier 
proceedings when orders under S. 1.34 were 
passed. Ham Sahai v. Ultma Debi. 

36 Cr. L. J. 144 : 
152 I. C. 737 : A. L. J. 1935 18 : 
4 A. W. R. 935 : L. R. 15 All. 185 Cr. 
7 R. A. 371 : A. I. R. 1935 All. 79. 

S. 144. 

Applicability. 

Ilrcach of Peace. 

Cow Sacrifice. 

y ^ — Delegation of powers. 

^ — Disobedience. 

Dispute about land. 

Dispute concerning Conduct of Prayers 

in Mosque. 

Dispute likely to be settled in Civil 

Court. 

Dispute not bona fide. 

Dispute of civil nature. 

Dispute regarding Trusteeship of 

temple procedure. 

Dispute relating to immovable 

property. 

Duty of .Magistrate. 

Emergency. 

E.r parte order. 

Injunction. 

Interprealation. 

.Turisdiclion. 

Knowledge of order. 

Magistrate’s duty. 

Mandatory order. 

Miscellaneous. 

Nature of order. 

Nature of proceeding. 

Noiicc. 

Nuisance. 

Order. 

Procedure. 

Procession. 

Revision. 

.‘^eoj)e. 

Suspension of order. 

Time-expired order. 

Validity order. 

S. 144. 

See aho {/) Cr. P. C.. S. fi. 

(if) Cr. P. c.. i.<5'.is. .‘t. inr. 

(lii) Cr. P. C., .S. 11.-;. 


. Cr. P. CODE (189S1, S. 144 

, (fV) Cr. P. C., ISOS. S. 

(e) Cr. P. C., 18 ;ks. S. .‘.'j:!. 

{vij Penal Code, l.sios, .Ss, on or, 
I ISS. 

(fii) Prcsccution of Intimida- 
I lion Ordinance, lOHO, .S. 11 . 

S. 144 — Aetinn aneler, ’.chen to be taken — 

\iiisnnec — Hemedp of complainant — Civil dispute 
— Dattj of Court. 

It is not proper that Crimin.il Courts should 
lake upon themselves to decide what arc really 
civil disputes. Action should he taken under 
S. 1-1-t only in urgent eases of nuisance or 
apprehended danger and should not be taken 
at the instance of a jiarty who can easily 
remedy the eonscquences of the net cornplnineil 
of and whose complaint is really of a civil 
' nature. Haji Ali v. Emperor. 

26 Cr. L. J. 560 : 

85 I. C. 656 : A. I, R. 1925 All. 678. 

S. 144 — Adi-Dravidas, rights of, to take 

out procession through localitp of castc-llindus — 
I Order under S. 144, xvhen can be made. 

There e.an be no doubt that the .Adi-Dravidas 
‘ have a civil right to take a procession along 
all public streets, just ns any other persons 
. may have and the cjistc-residcnts have no 
right to object. Ordinarily those rcsjionsible 
for law and order should sec that persons 
I exercising their rights have the support of the 
1 Police and the Magistracy ; but cases do, of 
I course, arise where in the interests of public 
I peace, persons should be prevented from 
I exercising their rights. If the Adi-Dravidas, for 
example, arc anxious to conduct a procession, 

1 not, to lionour Sri Thirvulluvar but in order 
I to irritate and annoy the eastc-residents of 
I those streets, then the Magistrate would be 
I justified in placing some restraint upon their 
processions. Shnrnnuga Pandaram v. K. 

! Ponuuswami Jycr. 39 Cr. L. J. 886 : 

! 177 I. C. 436 : 47 L. W. 741 : 

1938 M. W. N. 606 : 1938 2 M. L. J. 160 ; 
, 11 R. M. 326 : A. I. R. 1938 Mad. 714. 

j S. 144. 

An order under .S. 1-t-t spends itself in fiO day.s 
and is not like an order under S. l.'iT (.'!) which 
i remains in force even when the nuisance abates 
I and is to be set aside by the Apiicllatc author- 
' itv. Mul Mathur v. Emperor. 37 Cr. L. J. 1159 : 

, ■ 165 I. C. 542 : 3 B. R. 69 : 

9 R. P. 186: A. 1. R. 1936 Pat. 577. 

; S. 144 — .■Ipplicahilily — Dispute ns to im~ 

’ movable property — Highl doubtful — Order under 
S. 144, ichether proper — Procedure — Xoiiee to op- 
• positc party, ichether necessary — .Successive orders 
under S, 144, ichether competent. 

j \Micre the right or pocses..ion of the parlies 
is not free from doubt and there is a danger 
of disturbance of public tninriuillity on account 
of both the parlies asserting their right and 
jrossession over the lands in <|Ucstiou, it is 
inequitable to take action under liJ to 
. restrain one parly as ag;unst tlie oth'-r, tfic 
virtual cfTcrl of whi< h wouM be to usurp the 
functions of the Civil Court and to d'-cidc the 
: right and title over Ih'- <ii--pulcd laud ineluding 
the right of possession. \Vhere the right of 



?91 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


892 


Cr. P. CODE (1898), S. 144 
a party is clear and there is a tlicreatened 
invasion of that right by another party, a tem- 
porary order under S. 144 might be useful and 
effective. Similarly, under S. 107 where parties 
are in the wrong, they can be bound down in 
order to prevent a breach of the peace. But 
where there is a doubt as to the right of the 
parties to be in possession of immovable pro- 
perty, the only effective remedy is that pro- 
vided by S. 143 of the Code, under whicli 
if the Magistrate after due enquiry comes to 
the conclusion that one of the parties is in 
clear possession, he will uphold its possession 
until it is evicted in due course of law, and if 
on the other hand, the Magistrate finds it 
difficult to decide which of the parties is in 
actual possession, he has got a remedy to 
prevent a breach of the peace under S. 14G by 
attaching the subject-matter of tlie dispute. 
Gouri Dull v. Gobind Singh. 

20 Cr. L. J. 829 : 

S3 I. C. 829 : 1 P. L. T, 44 : 

A. I. R. 1920 Pat. 496. 

S. 144 — Applicabilitij. 

Possession of land disputed — Likeliliood of 
breach of the peace — Magistrate may proceed 
either under S. 144 or S. 143 or S. 107. 
Shcoraj Roi/ v. Challcr Roy. 2 Cr. L. J- 769 : 

lb C. W. N. 288 ; I. L. R. 32 Cal. 966. 

Ss. 144, \AS—AppUcabiliUj of— Magis- 
trate, duly of — Jurisdiction — Revision direct to 
High Court, Government of India Act, 1915 (5 cC* 6 
Geo V. C. 61), S. 107. 

S. 144 is applicable only to temporary orders 
in urgent cases of nuisance or apprehended 
danger ; its provisions do not apply to cases 
where there is a dispute as to land for the 
settlement of which S. 145 provides tlie proper 
remedy. In a proceeding under S. 144 the 
Magistrate without taking any evidence and 
without considering tlie documents produced 
or which might have been produced by the 
parties, found in favour of the second party and 
made an order absolute as regards possessions. 
On revision : Held, that the order was without 
jurisdiction, and could not be sustained, inas- 
much as action under S. 144 can only be taken 
after the Magistrate is satisfied that immediate 
prevention or speedy remedy is necessary, and 
when he is satisfied that it is so, he must 
state the material facts in the order. An order 
made by a Magistrate outside the scope of 
cl. (1) of S. 44 is revisable by the High Court 
in exercise of its power of superintendence 
under S. 107 of the Government of India Act, 
even though no application -was in the first 
instance made to the District Magistrate. Akal 
Mahton v. Mahabir Mahto. 24 Cr. L. J. 947 : 

75 I. C. 531 : 1 P. L. R. 223 Cr. ; 

5 P. L. T. 90 : A. I . R. 1924 Pat. 145. 

S. 144 — Breach of peace. 

Magistrate can legally issue an order prohibit- 
ing a land-holder from holding a hat on a 
particular spot in his own estate on particular 
days on the ground that such an order is likely 
to prevent a riot or affray. Hansraj Prosad 
Singh. 36 P. L. J. 1268 : 

157 I. C. 760 : 1 B. R. 812 : 

1 P. R. 161 (2) : 16 P. L. T. 624 : 

A. I. R. 1935 Pat. 461. 


( Cr. P. CODE (1898), S. 144 

S. 144 — Breach of the peace — Apprehen- 
sion of — Order restraining raiyats /rom reaping 
crops. 

Where the object of an order, purporting to 
be under S. 144, is to prevent the raiyats 
from reaping the crops they have sown, with 
a view to insure speedy payment of rent 
claimed to be due from them to Government 
or the Government farmer : and there is a 
remote apprehension that if they are allowed 
to reap, a breach of the peace might occur 
on their being prevented from reaping their 
crops : Held, that an order under S. 144 is 
not competent. Isab Mondal v. Emperor. 

1 Cr. L. J. 248 : 
8 C. W. N. 373. 

S. 144 — Charter Act, 2d and 25 Vic. c. 

{1861), S. 15 — Permanent injunction prohibiting 
taking of processions not allowed by law — Tem- 
porary emergencies only jrrovided for — Power o^ 
High Court to interfere. 

S. 144 relates only to the passing of provi- 
sional orders to tide over temporary emergencies 
and in cases where immediate prevention or 
speedy remedy is desirable. It does not 
authorise a Magistrate to prohibit a person 
or persons by a permanent injunction from 
taking processions througliout an indefinite 
future period along the streets of a particular 
town. S. 15 -of the Charter Act empowers 
the High Court to prevent an evasion by the 
Magistracy of the law as laid down in S. 144. 
Govinda Chetti v. Pcrumal Chelly. 

14 Cr. L. J. 589 : 

21 1. C. 381 :25M. L.J. 379. 

Ss. 144, 145, 433, 429— Charter Act {2d 

and 25 Vic. c. lOd) S. 15 — Order under S. IdS — 
Revision — Interference — Magistrate's power to 
appoint Receiver. 

The High Court has no jurisdiction to inter- 
fere under Ss. 435 and 439 with orders passed 
under S. 145. The High Court will not inter- 
fere w'ith orders passed under S. 145 even 
under S. 15 of the Charter Act except where 
the question of the Magistrate’s jurisdiction 
is involved, or the High Court is satisfied 
that there lias been gross miscarriage of justice. 
Palani Chetty v. Rathina Chctly. 

15 Cr. L.J. 509 : 

24 1. C. 597 : 26 M. L. J. 208 : 

1914 M. W. N. 352 : A. I. R. 1915 Mad. 10. 

S. 144— Coio-sacrf/icc — General order. 

Under S. 144 a District Magistrate can issue 
an order to the public generally, who in cer- 
tain particular circumstances, cannot be indi- 
vidually addressed. Sub-s. (3) of the section 
is intended to extend rather than to 
limit the scope of the order so as to include 
therein even casual or frequent visitors from 
outside the limits of the particular locality 
within which the order is to have application. 

A general order issued by a District Magis- 
trate to the effect that no person should 
sacrifice or cause to be sacrificed any cow or 
bullock within a certain specified boundary 
and period is a legal order. Abdul Gafur v. 
Emperor. 16 Cr. L. J. 190 : 

27 1. C. 670 ; 18 O. C. 70 : 
A. I. R. 1915 Oudh 188. 
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S. 144 — Delegation of poivcrs. 

It is competent for a Magistrate to dcpiilc 
another Magistrate to make an cnrpiiry and 
Ktibniit a report though lie cannot delegate 
his magisterial functions to another. Francis 
Duke Cobridge Summer v. Jogendra Kumar. 

34 Cr. L. J. 334 : 

142 1. C. 319 : 1. R. 1933 Cal. 262 : 

A. I. R. 1933 Cal 348. 

-S. 144 — Disobedience of order — Proscett- 


Cr. P. CODE a89S), S. 144 
possescinn of the land, but, except in c.ive 


of 


Jion under S. JSS, Penal Code. 

Petitioners vcrc ordered to be prosecuted 
under .S. 188, Penal Code, for having disobeyed 
an -order under S. 1-t-t, which directed them 
not to make any disturbance, over the oppo- 
site parly’s right of ferry by plying a ferry 
whieli was not the opposite party’s ferrj-, at 
the site in question: Jfcld, that ns there was 
no .suggestion that the petitioners were in any 
sense crc.ating a disturbance, the prosecution 
must prove infrucluous, and that the order 
directing the prosecution of the petitioners 
must, therefore, he set aside. Sttjal Bisieas 
v. Samiruddin Jlandal. 19 Cr. L. J. 739 : 

46 I. C. 515 : 22 C. W. N. 599 : 

A. I. R. 1919 Cal. 996. 
-Ss. 144, 195 — Disobedience of order 


under S. lit — Sanction for prosecution granted 
Inj District Magistrate — Order, •.vhether adminis- 
trative or jttdieial — Appeal, xchclhcr lies. 

An order passed by a Magistrate under 
S. 144 is a judicial order and the authority 
i.ssuing the order cannot be .separated from 
the authority granting sanction for prosecu- 
tion for disobedience of it. Where, therefore, 
a ^Ingistrate grants sanction for prosecution 
for disobedience of an order under S. 1-W, he 
nets ns a ‘Court’ within the meaning of 
S. 19.", sub-s. 7 of the Code. A Sub-^i.^gis- 
tratc having refused to accord .sanction for 
prosecution of the petitioner for disobedience 
of his order passed under S. 14-t, the opposite 
parly appcalci! to the District Magistrate who 
granted the sanction applied for. Against this 
latter order, the petitioner appealed to the 
Sessions Judge, who refused to interfere with 
the District .^I.agistralc’.s order on the ground 
that it was p.assed administratively : Held, 
tlial the order of the District Magistrate was 
n judicial order against which an appeal lay 
to the Sessions .fudge. Arunaehalam Pillai v. 
Pannus-.vami Pillai. 20 Cr. L. J. 28 : 

48 I. C. 878 : 35 M, L. J. 454 : 

8 L. W. 422 : 24 M. L. T. 396 : 

42 Mad. 6 : 1908 M. W. N. 224 : 

A. I. R. 1919 Mad. 610. 

S. 144 — Dispute about land. 

Where the dispute is with regard to posses, 
siou of immovable properly, a proecctling 
under H. 14 J is a poor substitute for a proceed- 
ing under S. 14.*. Puran Singh v. Itamjhari 
Korr. 36 Cr. L. J. 655 : 

155 I. C. 88 : 7 R. P. 538 : 

A. I. R. 1935 P.1I. 224. 


grave emergency. 5. 14.*) is the prrper section 
under which to act. Kga Po v. .t/i Hmi Since 
Tha. IS Cr. L. J. 967 : 

42 I. C. 327 : 3 U. B. R. ^1917) 17 : 

A. I. R. 1917 U. Bur. 5. 

Ss. 144, 145 — Dispute about possession — ■ 

Procedure — When order should not he passed 
under — Question of possession disputed— Proper 
procedure. 

In a dispute regarding land when the question 
of possession is disputed between the parties, 
the proper procedure to be adopted by Jlagis- 
tratc is to pass an order under S. It.!, deciding 
the question of possession on evidence, and not 
on order under S. 144. Parknr Mahton v. 
Jtam Khela-.can. 5 Cr. L. J. 76 : 

11 C. W. N. 271. 

Ss. 144, 145 — Dispute as to land — 

Scctioxi, applicable. 

S. 1-4-4 is appliciible only to temporary order.s 
in urgent cases of nuisance or apprehended 
danger. It is not ajiplicablc in cases where 
there is a dispute ns to land for tlie sctllemcnl 
of which S. 1-45 provides the appropriate 
rcniedv. Laehman Itam v. Dhiru Diisadh. 

19 Cr. L. J. 1002 : 

48 I. C. 342 : A. I. R. 1918 P.at. 300. 


Ss. 144, 145 — Dispute about land — 

Proper action. 

.•\ Mai:i«tralc e.-m jimiT cd under 1-44 where 
one of the rir-al p.'srtics i*- fotjnd to be in nrtu.al 


I Ss. 144, 145 — Dispute as to possession 

• — Proper proceedings — Ilcnt-dccrce, evidential 

' value of. 

( A rent-decree passed against a person is to 
, some c-sclent evidence of possession in favour of 
' that person, but it is not conrlusivc again.st 
' one wlio was not .a party to it. A Magistrate 
docs not act witliout jurisdiction if, in a pro- 
; feeding under S. 1-44, be passes an order on tlio 
' strcngtli of such a rent-deercc wJicn a breach 
I of tlie pence is imminent. But before making 
1 the order final, he should convert the proceed- 
j ings into one under S. 14.5 (unless the po.sses- 
; sion has already been determined by a Civil 
I Court, or is undisputed), nnd dclcrininc the 
I issue of possession once for all so us not to 
I Ic.avc occasion for furtlier dispute. Xaudkisborc 
I Sao V. ISikan Singh. 23 Cr L. J. 200 : 

i 65 I. C. 856 : 3 P. L. T. 570 : 

j A. I. R. 1922 Pat. 557. 

I Ss. 144, 145 — Dispute as to possession 

i of land — Dull/ of Magistrutc to draze up praceed- 
j ings under S. JSo. 

I Where Ibcrc is a dispute as to pos'.c'.sioti of 
I land ordinarily, nnlc.'-s- the facts arc on the 
! face of them quite clear, a ptoi'cciiing .should 
1 be drawn up under S. 1 45 tor the ptirimsc of 
' investigating the question of aclwal pos--cssion 
1 to land. It is not jjrojier to pass an r.T parte 
I order under S. 14 4, wilhotit atiy investigation. 
Kishori Jlia v. Anand Ki'hnrc Jha. 

31 Cr. L. J. 1005 : 

126 I. C. 293 : 10 P. L. T. 862 : 

A. I. R. 1930 P.at. 162. 

-Ss. 144, 145 — Dispute concerning land 


— Procedure. 

In order to ‘cltle dispute- hetwi-cn parlies 
conccrnitiL’ land in respect of nhi'-ii there is an 
apprehension of a breach of liic ijcacc, the 
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most appropriate method is by the institution 
of proceedings under S. 145. In such cases, 
S. 144 should not be resorted to. Tarapada 
Bhattacharji v. Emperor. 21 Cr. L. J. 241 : 

55 I. C. 193 : 1. P. L. T. 72 : 

A. I. R. 1920 Pat. 176. 

Ss. 144, 145 — Dispute relating to land 

— Procedure — Jurisdiction of Magistrate — Order 
under S. 144, value of, as evidence of possesion. 

S. .144 does not oust the jurisdiction of a 
Magistrate in cases of bona fide d.isputes as to 
possession of land. IVhere, however, S. 107 or 
S. 145 will meet the requirements of the case, 
S. 144 is not an appropriate remedy and if it 
is found that the danger Avas not so imminent 
that it could not be otherwise averted, an order 
under S. 144 will be without jurisdiction. 
Where it is clear upon the materials before the 
Magistrate that one party is in possession and 
that another whose claim to possession is a mere 
pretence is threatening to interfere with that 
possession, the Magistrate is entitled to resort I 
to S. 144, if immediate provision of speedy reme- ■ 
dy is desirable. Where in the course of a pro- 
ceeding under S. 144 the Magistrate finds that 
there is a bona fide dispute of possession of land 
likely to cause a breach of the peace, he is 
bound immediately to take action under S. 145. 
The use of S. 144 is a suitable method of 
avoiding a breach of the peace only if it is clear 
upon a reading of the Police report that the 
claim of the party creating the disturbance is not 
a claim made in good faith. Any observation 
made in an order under S. 144 by the Magistrate 
as regards the possession of auy of the parties 
must be treated simply as an incidental obser- 
vation meant to enable the Magistrate to make 
an order under the section, and cannot have 
the force of an order under S. 145 and is of no 
use in a subsequent proceeding. Munni Lai 
Sao V. Gatti Ahir. 26 Cr. L. J. 1229 : 

88 I. C, 845 : 3 Pat. L. R. 70 Cr : 

6 P. L. T. 746 : A. I. R. 1925 Pat. 514. 

■ S. 144 — Dispute concerning conduct of 

prayers in mosque — Breach of peace — Order 
forbiding reading of prayers, whether proper — 
Procedure. 

In a dispute concerning the conduct of prayers 
in a mosque, there being an apprehension of a 
breach of the peace, the Magistrate drew up a 
proceeding under S. 144 and eventually record- 
ed an order that “ no man of either party will 
be allowed to read prayers in the mosque:” 
Held, that the order w'as misconceived. The 
proper course was for the Magistrate to as- 
certain which party was in wrong and was inter- 
fering unneessarily with the legal exercise of 
the legal powers of the other party, and to 
bind down that party restraining them from 
committing any act which may lead to a breach 
of the peace. Mohammad Ismail v. Barkat Ali. 

24 Cr. L. J. 154 : 
71 1. C. 506 : 26 C. W. N. 904 : 

A. I. R. 1912 Cal. 483. 

■ S. 144 (2) — Dispute likely to be settled 

in Civil Court — No apprehension of breach of 
peace — Proper order. 

An order of a Magistrate directing a party to 
open a channel in his own land is not an order 
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of the kind contemplated by S. 144 (2). Where 
a dispute between the parties is likely to be 
settled by a Civil Court, before the cultivation 
season and there is no immediate apprehension 
of a breach of the peace, it is not a case for 
interference of the Magistrate imder S. 144 (2). 
Subramania Aiyar v. Muiliu Anibalam. 

15 Cr. L. J. 291 : 
23 I. C. 499 ; A. I. R. 1914 Mad. 239. 

S. 144 — Dispute not bona fide — Duty of 

Magistrate. 

Although a Magistrate has the jurisdiction to— ( 
pass an order under S. 144 in a case where one 
party is not acting in good faith but is 
merely setting up a pretence of claim 
it cannot be considered to be a good 
practice habitually to prejudge w'ithout evi- 
dence both the merits of the dispute and the 
question whether it is bona fide. Jagrup 
Rumari v. Chokey Narain Singh. 

37 Cr. L. J. 95: 
159 I. C. 455 : 2 B. R. 83 : 

8 R. P. 279. 

Ss. 144, 561-A — Dispute of civil nature 

— Absence of urgency — Power of . Magistrate 
to pass temporary order — Illegal order for 
delivery — High Court’s power to order restitution 
of property. 

The scope of S. 144 is very limited and the 
powers vested in the Magistrate by that section 
ought to be exercised sparingly and only in . 
urgent cases. Civil Courts alone have been 
vested by the Legislature with jurisdiction to 
decide disputes of a civil nature between private 
individuals and it is not permissible for a 
Magistrate, under the cover of an order under 
S. 14-4, to dispossess a particular individual 
from certain property and to direct delivery of 
possession of that property by an order under 
S. 144, when the object of the order is not to 
prevent obstruction, annoyance or injury, etc., 
“to any person lawfully employed.” The High 
Court has jurisdiction on setting aside an illegal 
order passed by a Magistrate for delivery of 
property under S. 144, to direct that the pro- 
perty be delivered to the person who was 
originally in possession of it. Hafizuddin v. 
Laborde. 28 Cr. L. J. 991 : 

105 I. C. 815 ; L. R. 8 All. 149 Cr. : 

8 A. I. Cr. R. 362 : 26 A, L. J. 83 : 

A. I. R. 1928 All. 14. 

S. 144 — Dispute regarding trusteeship of 

temple, procedure. 

Where there is a bona fide dispute as to the 
trusteeship of a temple betw'een the parties, 
it is not a case for action under S. 144, Cr. P. C. 
Vylhialinga Mudaliar v. Ramanuja Mudaliar. 

30 Cr. L. J. 1010 ; 
119 I. C. 166 : 1. R. 1929 Mad. 918 : 

A. I. R. 1929 Mad. 845. 

Ss. 144, 145 — Dispute relating to immov- 
able properly — No bona fide dispute as to posses- 
sion — Order under S. 144 — Public peace. 

S. 144 applies to a case of dispute with regard 
to possession of immovable property, where 
there is no bona fide dispute as to actual posses- 
sion and one party is merely trying to get into 
possession of property which is held by another. 
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PriTOlc rights tmisl pivc way to llie necessity of 
preserving public peace. Lnchman Das v. Uam- 
chhahila Missir. 30 Cr. L. J. 510 : 

115 I. C. 683 : I. R. 1929 Pat. 235 : 
10 P. L. T. 542 : A. I. R. 1929 Pal. 415. 

S. 144 — Duly of Magistrate. 

Before a MaRistratc can t.'ilcc action under 
S. 1-W, be must be of the opinion tliat imme- 
diate prevention or sjiecdy remedy i.s necessary, 
and be must stale tbc material facts in the 
order. Motilal v. Emperor. 

33 Cr. L. J. 75 : 
134 I. C. 1237 : 33 Bom. L. R. 1178 : 
I. R. 1932 Bom. 21 : A. I. R. 1931 Bom. 513. 

S. 144 — Duly of Magistrate. 

It is always enough that the Magistrate adopts 
any proper method to meet the emergency if 
there happen to be several methods to choose 
from. Haribar Siugh v. Upcudranalh llasu. 

35 Cr. L. J. 1009 : 
149 I. C. 959 (1) ; 13 Pat. 76 : 6 R. P. 676 : 

A. I. R. 1935 Pat. 308. 

S. 144 — Duty of Magistrate. 

3Ingi,stratc should inquire into relative rights 
of parties before making ex parte order under 
S. 144 absolute. Uamnad 'Aamin Davasihanam 
TnhsUdar v. Kadar Mccra. 33 Cr. L. J. 605 : 

138 I. C. 354 ; M. W. N. 1932 144 : 
62 M. L. J. 392 : 35 L. W. 366 : 
I. R. 1932 Mad. 566 : A. I. R. 1932 Mad. 294. 

S. 144 — Duty of Magistrate — Order 

under S. Hi. 

Loanlity to which order is ai)i)licd should bo 
clearly (Icfincd. Vasaiit li. Khalc v. Emperor. 

36 Cr. L. J. 130 : 
153 I. C. 701 : 36 Bom. L. R. 733 : 

59 Bom. 27 : 7 R. B. 161 : 
A. I. R. 1934 Bom. 375. 

S. 144 (1) — Emergency — Interference 

xcilh c.rcrcisc of private liights. 

Under exceptional circumstances the Crimin.al 
Court would be justilicd in eases of emergency 
on being satisilicd ns to the urgency of the 
situation, to make an order under S. bi-t of the 
Code, which may have the effect of interfering 
with the private rights of individuals, even 
though such rights arc being lawfully exercised. 
Ganesh Chandra Khan v. Lalit Mohan Kayah. 

35 Cr. L. J. 1252 ; 
151 1. C. 183 : 38 C. W. N. 388 ; 7 R. C. 83 : 

A. I. R. 1934 Cal. 513. 

S. 144 — lix-partc order. 

An ex-parle order cannot be made. , 

35 Cr. L. J. 881 ; 
148 I. C. 773 ; 38 C. W. N. 556 : 6 R. C. 480 : 

A. I. R. 1934 Cal. 393. 

S. 144 — Ev-partc order — Emergenry. 

An ex-parte order shouhl not be pa-.-cd under 
8. 14-t save in en<es of emergency or where 
there is no time to serve notice. VenUntroya 
Gorenden v. Very lire. S. Ilondy. 

IlCr. L.J. 449: 

7 I. C. 343. 

S. 144 — Ev-partc order, grotiiuh for — 

Mngirlratf, duly of. 
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I Phillips, J. — Under S. 1-f-t it i-; not neccs^ary 
I for a Magistrate to record in his order his 
I reasons for considering the oe<-asinn to lie one 
I of emergency. Ver Sadnsivr. . liiiur, .7 . — In the 
j C4>se of e.r.parle orders under S. 1 I f-the record 
1 of the .Magistrate sliould disclose the existence 
I of emergeney whieli called for sneh er-partc 
1 order or that there was not sufl'ieienl time to 
. .serve notice on the party affeeted thereby. 
TJie material facts reqiiireci to be .set out under 
S. 144 inehidc, in the case of an ex-parte order, 
tbc circumsianees .showing why the Magistrate 
was- temporarily unable to prevent a breach of 
I the jicaec by intending peace-breakers. 
.S’. S. i'cnlcalaramana Aiuar v. Emperor. 

19 Cr. L. J. 56 

43 I. C. 88 : 6 L. W. 456 : 22 M. L. T. 323 : 
1917 M. W. N. 724 : A. I. R. 1919 Mad. 1004. 

' S. 144 — Ex-parte order. 

whether c.r-parfc order jirivatcly served 
i on accused is ‘promulgated.’ Chuni Lull Moti- 
lall V. Emperor. 33 Cr. L. J. 829 : 

I 139 I. C. 739 : 36 C. W. N. 792 : 

I. R. 1932 C.a!. 648 : A. I. R. 1932 Cal. 868. 

^ S. 144 — Ex-parte order. 

i When r.f- 7 )arlc order under S. 1-tt is called in 
<picstion, evid cnee should be recorded in the 
usual way by examination and cross-examina- 
tion of witnesses. Satyanarayana Choudhari 
V. Emperor. 32 Cr. L. J. 744 : 

131 1. C. 449 (2) : 1930 M. W. N. 841 : 
I 60 M. L. J. 378 : 3 Mad. Cr. Cas. 395 : 

33 L. W. 632 : 

I I. R. 1931 Mad. 513 : A. I. R. 1931 Mad. 236. 

I S. 144 — Expression of opinion as to 

\ title, value of. 

! An}- expression of opinion on the question of 
. po.s.scssion in favour of one party or the other 
' under S. I tt is not of a permanent nature. 
I Such an order is passed in summary proceedings 
and cannot affect the real rights of the partic.s' 

; on the (piestion of posse.ssion. Sri Bhagicati 
Lai v. Bachu Pandey. 41 Cr. L. J. 384 : 

186 I. C. 806 : 6 B. R. 396 : 12 R. P. 554 ; 

A. I. R. 1940 Pat. 364. 

i S. 14A— Extension of period o'" Itco 

months by repeating order. 

A Magistrate has no power to extend the 
■ period of two months prescribed by.S. I-ftby 
I repeating the order on a .suh^eqiient dale. 
Thomson v. Emperor. 11 Cr. L. J. 12 : 

4 I. C. 590 : 13 C. W. N. 195 : 5 M. L. T. 96. 

S. 144 — Enel Vint eonvietinn is difficult 

to secure, if shores, that order itself icns reilhoiit 
jurisdiction. 

It is necessary to distingui'-h earefully Ijctucen 
the jurisdiction of the .Nfagi-trate to make an 
order iiudcrS. 1 1 1, and a j)o^sihIe practical didi- 
eulty in .showing that it lias been ilisolicyed. It 
does not follow that bee.au- '■ it is dilli.-ult for the 
Crown to secure a er»:)vi<-tio:i. that Ih'- order 
itself was made without Jurisdii-tion. Siitnrendn 
Dutt Maittmd'ir v. Emperor. 41 Cr. L. J. 105 ; 
184 I. C. 856 : 1. L. R. 1939 2 Cal. 507 : 
43 C. W. N. 1061 : 12 R. C. 318 : 

A. I.R. 1939 Cal. 703. 
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S. 144 — Injunclion. 

An order in the nature of an injunetion under 
S, 144 should be clear and definite and free 
from any kind of ambiguity and if it is indcfi- 
nitOj it would not be right to prosecute anybody 
for disobeying it. Ainbika Nanda Mailra v. 
Bcnodc Beliari Sarkar. 33 Cr. L. J. 518 ; 

137 I. C. 816 : 36 C. W. N. 248 : 
I. R. 1932 Cal. 283 ; A. I. R. 1932 Cal. 288. 

S. 144 — Interpretation — ** Annoyance” , 

meaning of. 

The word 'annoyance’ in S. 144 is not confined 
to physical annoyance. It may be either 
physical or mental. Emjicror v. Gancsli Vasitdeo 
Mavlankar. 32 Cr. L. J. 507 : 

130 I. C. 396 : 33 Bom. L. R. 59: 58 Bom. 322 : 
I. R. 1931 Bom. 252 : A. I. R. 1931 Bom. 135. 

S. 144 — It must be shoion that order was 

commtmieated to accused. 

Before it can be said that the accused had 
knowledge of the order, it must be shown that 
its terms were communicated to them. The Sub- 
Inspector merely giving his own interpretation 
of it, is quite a different thing. Niharoidar \ 
Butt Majuindar v. Emperor. 41 Cr. L. J. 105: 
184 I. C. 856 : 1. L. R. 1939 2 Cal. 507 : 
43 C. W. N. 1061 : 12 R. C. 318 : j 
A. I. R. 1939 Cal. 703. 

S. 144 — Jurisdiction. 

Sub-Divisional Magistrate on tour — Sending 
case under S, 1-14 to Deputy Jlagistrate — 
Deputy Jlagistrate passing order — Sub-Division- 
al Officer returned from tour on the morning of 
the date of order — Deputy lilagistratc has juris- 
diction to pass orders. 

35 Cr. L. J. 881 : 
148 I. C. 773 ; 38 C. W. N. 556 : 6 R. C. 480 : 

A. I. R. 1934 Cal. 393. 

S. 144 — Jurisdictio7i — Order for division 

of crops — Order by Magistrate, nature of. 

An order for division of crops docs not come 
within the purview of S. 144. A Magistrate 
cannot assume the function of a Civil Court, 
nor can he pass an order of an irrevocable 
nature under the said section. Umatal Fatima 
v. Nemai Charan Banerjec. 2 Cr. L. J. 168 : 

I. L. R. 32 Cal. 154. 

S. 144 — Jurisdiction of Magistrate - 

Interlocutory orders — Buie issued by High Court — 
Seisin of case — Extension of time — Rival hats. 

A Magistrate cannot, by passing successive 
orders under S, 144, extend the operation of an 
order indirectly beyond the time limited by 
Sub-s. (5) of S. 144. Where the first and initial 
order passed by a Magistrate was in substance 
and form an order under Sub-s. (2) and forbade 
certain persons from establishing a hat at a cer- 
tain place and gave a vague direction to them 
forbidding interference with the trade of another 
hat: Held, that the order was irregular and vague 
and could not stand. As long as an order 
under S. 144 has legal operation, no intermedi- 
ate or interlocutory order not contemplated by 
Sub-s. (4) can be passed. When the Higli Court 
has issued a rule in any case, it takes full seisin 
of the case, and it is the High Court alone that 
can pass ad interim orders in the case. The 
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Magistrate against w-hosc order the Rule is 
issued has no such jurisdiction. The most 
appropriate section of the Code to deal with 
cases of rival hats which may cause a breach of 
the peace is S. 107, Cr. P. C. Satish Chandra 
Rot/ V. Emperor. 4 Cr. E. J. 433 : 

11 C. W, N. 79. 

S. 144 — Jurisdiction of Magistrate 

to pass, order — Imminent danger — Order, whether 
can be set aside after expiry of 2 months. 

The jurisdiction of a Magistrate to pass an ^ 
order under S. 144 depends on the urgency 
of the case. A mere statement by the 
Magistrate tliat he considers tlje case to be 
urgent is not sufficient to give him jurisdiction, 
if the facts set out by him show that in 
realit}' there is no urgent necessity for action. 

A INIagistratc, by an order under S. 14-1, 
directed the petitioner to remove an 

obstruction to a culvert through which 
drainage of the Railway menial quarters used 
to flow into his tank and the only fact set 
out indicating any imminent danger was that 
a rainfall of one inch in an hour would 
flood the menial quarters and compel their 
evacuation : Held (1) that this was an immi- 
nent danger of quite a different kind to that 
contemplated by S. 144; it was a danger to 
the inhabitants of a particular quarter who 
might be inconvenienced but was not a source 
of danger to public health ; (2) that the order ' 
under S. 144, should be set aside even though 
more than 2 months had cxi)ired since its pass- 
ing, inasmuch as a prosecution of a petitioner 
under S. 188 , Penal Code, for disobedience 
to the order had been instituted. Chandra 
Nath Mukerfee v. Emperor. 19 Cr. L. J. 951 : 

47 I. C. 803 ; 28 C. L. J. 483 : 

23 C. W. N. 145 : A. I. R. 1919 Cal. 584. 

S. 144 — Jurisdiction to act — Conditions — 

Claim in good faith — Jurisdiction, whether 
ousted — Arbitrary order, validiiy of~Ordcr based 
on no material — Revision. 

The rule that S. 144 ought not to be utilized in 
a dispute regarding the possession of land e.x- 
cept against a party whose claim is not made in 
good faith is not a rule of jurisdiction but 
only of propriety to give the Magistrate juris- 
diction under S. 144, all that is required is that 
he shall be of opinion that there is sufficient 
ground to proceed under the section, and that 
immediate prevention or speedy remedy is desir- 
able and that the direction which he proposes 
to make is likely to prevent or tends to prevent 
a disturbance of the public tranquillity or a 
riot or an affray. In such i. circumstances, 
private rights must give way. An order 
under S. 144 cannot be impugned as without 
jurisdiction merely because it is arbitrary. 
The correct stand-point from w'hich to view 
the propriety of an order under S. 144 is 
that of the Magistrate at the time when he 
passed it and in the light of the materials 
then before him. But an order without 
material is liable to be set aside by the 
High Court. Radhe Das v. Jairam Mahlo. 

31 Cr.L.J. 466: 
123 I.C. 73 : A. I. R. 1929 Pat. 714. 
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S. 144 (-1) — Juriadicthn In rescind or 

aUcr order, naliirr of. 

The jurisdiction of a Mapistnitc to rescind 
or alter an order made under S. 141 by himself 
or by any Magistrate subordinate to him or by 
his predccessor-in-oniec is neither Appellate nor 
Rcvisionnl Jurisdiction. It is a special juris- 
diction conferred b}' a spcci.al provision in a 
Statute. Salitrlian Das v. Mnkhan Das. 

24 Cr. L. J. 331 : 
72 I. C. 171 : 1 P. L. R. 53 Cr. 

S. 144 — Knowledge of order. 

Question whether a person has knowledge of 
order promulgated under S. l-t-t is a matter of 
evidence. Prosecution can onl 3 ’ prove circum- 
stances enabling Court to infer if accused knew 
of order or not. Sliatidcr v. Emperor. 

36 Cr. L. J. 639 : 
155 r. C. 185 : 1935 A. W. R. 590 : 7 R. A. 901 : 

A. I. R. 1935 All. 552. ^ 

— S. 144 — LiherUj of individual, rcspecl for 

— ^[agistra\.c, duip of — Proper procedure — Vague 
and indeftnilr order. 

S. l-t-l is not intended to restrict the libertj- of 
an individual if there is no apprehension of a 
breach of the peace on account of anj- act to 
be done by him. Tims if it is found that a man 
is doing that whicli lie is Icgalh’ entitled to do 
and that Ids neighbour chooses to take offence 
thereat and to create a disturbance in conse- 
quence, it is clear that the dutv of the Magis- 
trate is not to continue to deprive the first 
person of tlic c.xcrcisc of his legal riglil but to 
restrain the second from illcgall_v interfering 
with that exercise of legal right. An order 
under S. 14 1. nioreh' reciting that in the opinion 
of the Magistrate there is sullicicnt ground for 
jirocccding under that section, docs not sufli- 
cienth’ compK' with the rcquireincnts of the 
law. A vague and indefinite order which docs 
not stale anj' facts relating to the ease or docs 
not define the limits within which it is to 
opcnitc is bad in law. lUonn v. Emperor, 

' 25 Cr. L. J. 1178 : 

82 I. C. 42 : 1924 Pat. 262 : 6 P, L. T. 130 : 

3 Pat. L. R. 41 Cr. : A. I. R. 1924 P.at. 767. 

S. 144 — Magislratr’s action should be 

directed against icrong-dners rather than the 
’.cronged. 

Obiter. — Even in the ease of an order in an 
ernergenev- under S. Ml, the .Magistrate’s 
action should be directed rather against the 
wrong-doers than the wronged, thoagli the 
nature of the cmcrgcne.v may make it necessary 
for a time, in the jniblie interest, to interfere 
with tlie lawful exercise of private rifihts. Rut, 
in any case, the aiithorilj’ of Magistrates should 
he cxereived in tlcfciiec of rights rather than in 
their Mipj)res..ion. in rciires.;ion of illegal rather 
than in iiiterfcreiiee with lawful acts, .lasodii 
l.eUiraj v. Emperor. 40 Cr. L. J. 703 ; 

182 I. C. 698 : 12 R. S. 31 : 1939 ICar. 662 : 

A. 1, R. 1939 Sind 167. 
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persons who are prohihite 1. v. Ganrsh 

Vasndeo ^lavhinhar. 32 Cr. L. J. 507 : 

130 I. C. 396 : 33 Bom. L. R. 59 ; 

55 Rom. 322 ; 1. R. 1931 Bom. 252 : 

A. I. R. 1931 Bom. 135. 

— S. 144 — Magistrate's .Jurisdiction to 

pass a prohibitorp or mandatorp order. 

Although a Magistrate acting under.''. 141 is 
empowered to make an c>rdcr j)rohibiling a 
person from holding a hat on certain specified 
d.aj-s of the week, he cannot make a direction 
that the knt shall be held upon certain daj’s. 
Shamanand Das Paharaj v. Emperor. 

1 Cr, L. J. 778 : 

8 C, \V. N. 781 : I. L. R. 31 Cal. 990. 

Ss. 144, 134 — Magistrate, u'hcn can 

direct public gcncraUp to abstain from certain 
acts — Mature of such order. 

In the circumstances set forth in suh-.s. (1), a 
Magistrate ma\’ not onh’ direct an individual 
to abstain from a certain net or nets but may 
also issue a similar direction to members of the 
public gcncrallj', provided in the latter ease tlie 
prohibition is limited to occasions on whicli the 
members of tlie jniblic may frequent or visit 
a particular place. In other words, it would 
not be legal to issue a general proliibition to 
the public to abstain from a certain act but an 
order to the public generally to abstain from 
a certain act on tlie occasions wlicn they hap- 
pened to visit a particular place would be 
valid. The language is niso .siiincicnlh’ wide 
to cover residents in a particular locality but, 
in either case, it is, of course, essential tliat tlie 
place covered by the order and also the net 
prohibited sboiihl be described willi reasonable 
precision, wlietlicr siicli jilaec be an entire 
di.slriet or a particular street in a town and 
wliatevcr tlie nature of the proliibited act maj' 
be, -Ihii lltisain v. Emperor. 

41 Cr. L. J. 864 : 

190 I. C. 228 : 44 C. W. N. 641 : 

I. L. R. 1940 2 Cal. 110 : 13 R. C. 157 : 

A. I. R. 1940 Cal. 358. 

Ss. 144, 195, 487 — Magistrate passing 

order under S. Ilf, cannot lake cognizance of 
offence under S. ISS, Penal Code— Proper proce- 
dure. 

A .Magistrate p.issing an order under S. M4, 
cannot take cognizance of an offeiiee under 
S. 18S, Penal Code, for di'obctlienee of Iiis 
own order ; he must make a complaint under 
S. Lnkendra Lai Pat Choudhurp v. Empe- 
ror. 37 Cr. L. J. 936 : 

164 I. C. 434 'Z) : 61 C. L. J. 579 : 

39 C. \V. N. 1053 : 9 R. C. 207. 

— S. 144 — Mandatorp ord'^r. Ugalitp of. 
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particular things. A Magistrate cannot, there- 
fore, make an order under S. 144, which in 
effect is not a direction to abstain from doing 
anything, but a direction upon a person to 
remove himself from the district and to do so 
by the next available train. Emperor v. B. N. 
Sasmal. 32 Cr. L. J. 592 : 

130 I. C. 872 : 58 Cal. 1037 : S3 C. L. J. 175 : 

I. R. 1931 Cal. 392 : A. I. R. 1931 Cal. 263. 

S. 144 — Miscellaneous. 

The period of sixty days referred to in S. 144, 
begins to run from the date on which the 
notices are issued. Piiran Singh v. Ramjhari 
Kuer. 36 Cr. L. J. 655 : 

155 I. C. 88 : 7 R. P. 538 : A. I. R. 1935 Pat. 224. 

S. 144 — Miscellanenus — Prohibiling 

residence. 

The Magistrate has no jnrisdietion to pass an 
order on any person to abstain from residing in 
a place, where he is at the time the order is 
passed. Tliakin Ba Thoung v. Emperor. 

35 Cr. L. J. 1300 : 
151 I. C. 211 : 12 Rang. 283 : 7 R. Rang. 57 : 

A. I. R. 1934 Rang. 124. 

S. 14i— Miscellaneous, 

The question of injury to property as disting- 
uished from danger to or safety of human life 
occupying the property, has got very little 
relevancy. Ganesh Chandra Khan v. LalU 
Mohan Nayak. 35 Cr. L. J. 1252 : 

151 1. C. 183 ; 38 C. W. N. 388 ; 7 R. C. 83 : 

A. I. R. 1934 Cal. 513. 

S. 144 i4) — Nature af order contem- 
plated. 

While it is open to the superior Magistrate to 
alter the order passed by the Subordinate 
Magistrate, he cannot alter the party to be 
affected by the order. Wiiere a Subordinate 
Magistrate allows a certain party to perform a 
certain festival on a certain day, it cannot be 
prohibited by the superior Magistrate on an 
application by another party under S. 144 (4), 
or, where a Subordinate Magistrate prohibits 
one party from doing a certain act, the superior 
Magistrate cannot, under S. 144 (4), prohibit 
the opposite party from doing that act. ! 
Sevugan Chetliar v. Karuppan Chettiar. 

38 Cr. L. J. 864 : 
170 I. C. 193 : 1937 M. W. N. 210 : 
45 L. W. 337 : 10 R. M. 152 : 
A. I. R, 1937 Mad. 487. 

S. 144 (5) — Nature of — Application for 

cancelling order — Duty of Magistrate. 

The provision contained in S. 144 (.5), is 
mandator 5 ^ Where an application is presented 
for cancelling the order, the applicant must be 
given an opportunity to support his application 
and it should not be dismissed summarily. 
Thakin Aung Bala v. District Magistrate, 
Rangoon. 49 Cr. L. J. 645 : 

182 I. C. 23 : 1939 Rang. 294 : 11 R Rang. 516 : 

A. I. R. 1939 Rang. 181. 

S. 144 — Nature of proceeding— -Order 

prohibiting Prabhal Pheri. 

An order by a District Magistrate under 
S. 144, prohibiting the holding of Prabhat 
Pheris (Morning Rounds) within a local area 
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is a judicial and not an administrative order. In 
such a case, the Magistrate must keep an open 
mind and record at least a reasonable portion 
of the evidence essential for the judicial deter- 
mination of the objections raised by the 
members of the public under S. 144 (5). D. V. 
Belvi. 32 Cr. L. J. 1144 : 

134 I. C. 344 : 33 Bom. L. R. 673 : 
I. R. 1931 Bom. 456 : A. I. R. 1931 Bom. 325. 

S. 144 — Notice — Service — Onus. 

Service of notice — Order under S. 144 against 
another — ^Burden of proof of want of service of 
notice of order is on this other person. Aswini 
Kumar Dhara v. Emperor. 32 Cr. L. J. 680 : 

131 1. C. 271 : 53 C. L. J. 64 : 

I. R. 1931 Cal. 447 : A. I. R. 1931 Cal. 262. 

Ss. 144 — Nuisance — Temporary order — 

Nuisance, existence of, for length of time, whether 
can be treated as urgent case — Temporary order, 
withholding of, when not justified. 

S. 144 merely provides for temporary orders 
in urgent cases of nuisance or apprehended 
danger, and ought to be applied with due 
regard to its scheme and purpose. Where a 
nuisance complained of has existed for a great 
length of time, practically without any com- 
plaint, the case cannot be treated as an urgent 
case of nuisance or apprehended danger, and 
cannot be treated fairly and properly as being 
with the special purpose of the section. 
The fact that a dispute demands a per- 
manent injunction for its final settlement, is no 
ground for withholding a temporary order. 
In re : Cawasjee Jahangir Readymoney, 

22 Cr. L. J. 521 : 

62 1. C. 409 : 22 Bom. L. R. 157. 

S. 144 — Nuisance or apprehended danger, 

urgent cases of — Immediate prevention — Speedy 
remedy — Magistrate, jurisdiction of, to take 
action. 

Before a Magistrate can take action under 
S. 144, he must be of opinion that immediate 
prevention or speedy remedy of a nuisance or 
apprehended danger is neeessary, and when he 
has made up his mind that it is so, he must 
state the material facts in the order. Kharoo 
Lai Sajawal v. Shyain Lai 2 Cr. L. J. 215 ; 

1 C. L.’l. 216 : I. L. R. 32 Cal. 93S ; 

9 C. W. N. 864. 

Ss. 144, 237, 403, 438, 537— Nuisance — 

Order under S. 144 — Accused challaned under 
S. 291, Penal Code — Case withdrawn — With- 
drawal, effect of — Accused subsequently proceeded 
against under 'Ss. ISS, 290, Penal Code — Proceed- 
ings, validity of. 

A District Magistrate issued an order to the 
public under S. 144 for prevention of public 
nuisance in a certain locality within his juris- 
diction. The order had not the desired effect, 
as the nuisance was repeated, with the result 
that the Police challaned the accused and 
others before the City Magistrate, for an offence 
under S. 291, Penal Code. The case was not 
proceeded with, but after three or four adjourn- 
ments, the Public Prosecutor, under instruc- 
tions from the District Magistrate, withdrew it 
under S. 494, Cr. P. C. and, armed with a fresh 
sanction from him, filed a fresh complaint on 
the same facts before another Magistrate under 
Ss. 188 and 290 of the Penal Code ; Held, that 
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as llic willulnnval of tlic cliar^rc under S. 291, ; 
Penal Code, nniountcd lo an ncquilUil under j 
S. 491 (b) of the Cr. P, C.. that acquiltnl operat- j 
ed as n bar under S. 40.'!, Cr.P.C. lo subsequent 
proceedings under Ss. 188 and 290 of the Penal 
Code, as in llie trial under S. 291, tlic accused 
could have been convicted under S. 1S8 thereof, 
though not under S. 2i)l. Kinpcrorv. UlctigraJ 
Dn i Dan. 23 Cr. L. J. 305 : i 

66 I. C. 657. I 


Cr. P. CODE (1898), S. 144 

S. 144 — Order directive 1'illngc Mintxif 

lo be in possession, legaliltj of. 

Under S. 144 a Magistrate lias power only to 
direct a party to the jirocecdings to do or 
abstain from doing a certain act and not lo 
direct a Village Mtinsif to lake possession of the 
propertj' in dispute. lihnganathi Scrvtii v. 
Valaycc. ‘ 17 Cr. L. J: 190 : 

33 I. C. 830 : 3 L. W. 498 : 
1916 2 M. W. N. 88 : A. I. R. 1917 Mad. 629. 


S. 144 — Object of order — Pm'rntion of 

'y-preiinwri/ loss to a party — lleincdy in Civil Court. 

S. 141 c.annot apply to a case where the 
object of the order under the section appears to 
have been merely lo jirevenl iiccuniary loss to 
the opposite party. The jiroper remedy for 
the party aggrieved lies in the Civil Court. 
Prayng liitiiib v. Empress, 9 C. lOIl and Isab 
Maiidal v. Emperor, 8 C. W. N. .I"!!, followed. 
Jlain .lular Snini v. Kisbnupnt Ham. 

11 Cr. L. J. 11 : 

4 I. C. 577 : 13 C. W. N. 188 : 

5 M. L. T. 92. 

— — S. 144 — Order — Eejision — Interference. 

In a proceeding under S. 141, it is primn facie 
for the Magistrate, to say whether an emer- 
gency exists or not and the High Court would 
not interfere lightly with the discretion of 
the Magistnite in stieh matters. Emperor v. 
Ganesb ]’/isuden .'ilavlatibar. 32 Cr. L. J. 507 : 
i 130 I. C. 396 : 33 Bom. L. R. 59 : 

55 Bom. 322 : I. R. 1931 Bom. 252 : 

A. I. R. 1931 Bom. 135. 

S. 144— Order, contents of—Tcmporanj 

orders — No power lo rencro for further period 
except by nolification of Government. 

S. 144 applies to all temporary orders in 
urgent eases of nuisance or apprehended danger 
and, except where .specially cxlcrulcd by a 
nolilication of Government, no such order e.an 
remain in force for more than two months. 
Where an order itself docs not set forth the 
material facts of the cases ns required by law 
and no urgency is indicated, the order is with- 
out jurisdiction. IVhcrc an order purjiorts lo 
renew a previous order, it is in effect an exten- 
sion and hence one passed without jurisdiction. 
Govinda Chelty v. Emperor. 14 Cr. L. J. 658 : 

21 I. C. 898 : 1913 M. W. N. 1003. 

S. 144 — Order directing or forbidding 

, removal of idols in accordanec xvith an alleged 
i etistom — ('riminal Court's power lo deride question 
of right or custom and lo proceed to base order 
upon it. 

A person jircscntcd a petition under R. 141 
alieging Hint he liad the right, iiascd upon 
long usage and oustoni, of compelling another 
person to bring certain idols ndmilledly in the 
possession and custody of such other to his place 
for the celebration of a festival. The .Magis- 
Irate directed the pcr.son ajijilicd against to t.ake 
the idols to the desired jilacc : Held, that the 
order was illegal as there is no law which vests 
in n Criminal Court the power, to <lecidc the 
question of right and to proceed to base its 
order under S. lit upon it. Kama! .\imiin 
.Idhihiri V. Ilaja JoHndr.x .tfnhnn Hoy. 

1 Cr. L. J. 251 : 

8 C. W. N. 376. 


S. 144 — Order, duration of — Subsequent 

order in similar terms, validity of — Order against 
public in general, xchen can be made. 

The period during which an order under .S. 14 1 
remains in force is two months only and it 
cannot be extended beyond that period by the 
Magistnite. To draw up an order practically 
in the terms in which a previous order has 
been p.assed merely adding to the number of the 
parties affected, amounts to an nllemi>t to 
evade the provisions of cl. (0) of S. 14 1, and 
cannot be regarded as a separate order which 
can remain in force for a further period of two 
months from its date. Under cl. (:J) of S. 14t 
an order can be issued to the public generally 
I only when frequenting or visiting a iiarticular 
place. An order under this class in so far as 
' it directs the public in general to .abstain from 
attending a iiarticular jilaec is bad since it is 
not until the public attend that place that the 
order can bo binding on them. They cannot be 
forbidden by the order to do an net when the 
onler cannot be addressed lo them until after 
they have done that act. Ashulosh Hnj v. 
IJarin Chandra Challopadhya. 

26 Cr. LJ. 874 : 
861. C 810 : 29 C. W. N. 411 : 

A. I. R. 1925 Cal. 625. 

S. 144— Orders in proceedings under, 

vfdur of. 

Orders in proceedings under .S. Mf, cannot be 
taken as decisive of llie rights of citlicr of the 
p.arlies, but the nature of the proceeding and 
its conclusion may he referred to wlien Hie 
liistory of (he properly is in cpicstion. Jamnnn 
Singh V. Zulmi Sinnh. 39 Cr. L. J. 721 : 

176 I. C. 269 : 11 R. P. 77 : 4 B. R. 690 : 

A. I. R. 1938 Pat. 455. 

, S. 144 — Order prnhihiting holding of 

mcrlitig xcilhin certain area— Validity of. 

j .\n order under .S. 1 tt, addressed lo tlie public, 
I forbidding them lo hold meeting within a 
i certain area is a definite order and does not 
I contravene the provisions of S. lit. .-V distinc- 
tion slinuld not he drawn between a particular 
place and an area. Xiharendtt Dull .Hajiitndar 
V. Emperor. 41 Cr. L. J. 105 : 

184 I. C. 856 : 1. L. R. 1939 2 Cal. 507 : 

43 C. W. N. 1061 ; 12 R. C. 318 : 

A. I. R. 1939 Cal. 703. 

S. 144 — Order prohibiting meivararud.ar 

exercising his rights — Jurisdiction. 

.\n order probiling a melraramdar frcuit c\i-r- 
cising certain acts as m'lvzramd.ir is valiti und'-r 
R. 1 tS. If sticli an order includes eertaiti rights 
pniperly belonging to tlv tenant^, i; \utul<l not 
l)e operative to prevent the tenants from 
1 cxer<nsing a"ts priip'Tly b-lonrin:,' to them, 
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unless the order is speeific and definite and is 
addressed to them. In rc : Maijijnru Ammal. 

is Cr. L. J. 145 : 

22 I. C. 721 : 1914 M. W. N. 169 : 

28 M. L. J. 132 : A. I. R. 1914 Mad. 150. 

S. 144 — Order proMbUing members of one 

commnnitij from exercising rights secured under 
decree, legality of — Duty of Magistrates to protect 
exercise of laiefnl rights. 

Although in eases of sudden emergency it 
may be necessasy to restrict a person from 
c.xercising a perfectly lawful riglit, it should 
not be necessary to prevent that person not 
only on a particular occasion in the near future 
but for all time from exercising that right 
merely because it would be too much trouble 
to the Magistrate to render him adequate 
protection against persons who intend to 
disobey the law. Orders under S. 14 1 arc 
certainly not intended to be used as a means j 
of depriving the citizens of lawful rights which ! 
have been declared by competent Courts. 
Where the Hindus of a place who have obtained . 
a decree declaring their rights as against the 
Muhammadans to take possession with music 1 
outside a mosque on certain conditions, give 
reasonable notice to the authorities that tlicy j 
propose to take their procession, it is incumbent ■ 
on the authorities to take such action ns will ' 
protect their rights. Tliose who obstruct maj' 
linve, if necessary, to be bound over to keep : 
the peace or it may be necessary to introduce j 
armed force to compel them to do so, Siva- 
puram Venkata Subbayya v. Muhammad 
Falauddin Khaji, 28 Cr. L. T. 509 : 

101 1. C. 893:52M,L.J. 651; 

8 A. I. Cr. R. 146 : A. I. R. 1927 Mad. 601. 

S. 144 — Order restraining laivful exercise 

of rights, legality of. I 

Even though a person has an absolute right 
to use his propertj' ns he pleases, yet if the 
mode of enjoyment of this property, innocent 
and lawful as it might be, results or tends to 
result in a breach of the peace, a Jlagistrate 
has power to make an order under S. 144, 
restraining him temporarily from so tising his 
property. liam Gopal Goenka v. Naraijan Das 
Chandra. 29 Cr. L. J. 423 : 

108 I. C. 590 : 32 C. W. N. 613 : 

47 C. L. J. 452 : 10 A. I. Cr. R. 82 : 

55 Cal. 1077 : A. I. R. 1928 Cal. 446. 


S. 144 — Order spending itself — Inter- 
ference by High Court. 

It is not the usual practice of the High Court 
to interfere with an order which has spent its 
force unless there arc .special reasons for such 
interference. Hama Barik v. Emperor. 

41 Cr. L. J. 463 : 

187 I. C. 511 : 6 B. R. 480 : 12 R. P. 637 : 

A. I. R. 1940 Pat. 185. 

S. 144— Order to public. 

Conditions under which such order can be 
passed stated — Public cannot be prohibited 
from putting national flags on private houses. 

32 Cr. L. J. 763 : 

131 I. C. 649 : 1930 M. W. N. 819 : 

60 M. L. J. 370 : 33 L. W. 640 ; 

I. R. 1931 Mad. 553 : 

3 Mad. Cr. Cas. 381 : A. I. R. 1931 Mad. 242. 
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S. 144 — Order to public generally. 

An order under S. 14 1 addressed to the 
public generally, must be limited under 
Sub-s. (,‘l) to the public when frequenting or 
visiting a particular place. In rc : D. V. Belvi. 

32 Cr. L. J. 1144 : 

134 I. C. 344 : 33 Bom. L. R. 673 : 

I. R. 1931 Bom. 456 : 

A. I. R. 1931 Bom. 325. 

S. 144 — Order under — Breach of— Order 

wilhdrazon, effect mf. 

An order, made under S. 14 f cannot operate 
for more than two months unless Govt, 
otherwise directs. Wlien such an order is 
withdrawn on a particular date, the position 
is exactly tine same as if the original order 
had been restricted to that date, '• and a 
person can, therefore, l)e charged with com- 
mitting an offence against the order at the 
time when it was in operation. Emperor v. 
Rajendrasing Ram Singh, 41 Cr. L. J. 675 : 

188 I. C. 744 : 42 Bom. L. R. 356 : 

13 R. P.al. 35 : A. I. R. 1940 Bom, 195. 

S. 144 — Order under — District Magis- 
trate’s poiucr to rescind it — High Court, if can 
interfere. g 

It is within the competence of the District 
Magistrate to rescind any order under S. 144 
of a Sub-Divisional Magistrate. He ought 
certainly to do so if the order is wrong and he 
may also .always do so when he finds that 
the order is not required for immediate pre- 
vention of a breacli of the peace. Beyond 
all question, tlie High Court will nev'er rc- 
impose an order under S. l-W which the District 
Magistrate who is responsible for the pence 
of his District, docs not wish, and ,iin his 
discretion, has rescinded. Mann Khazi v. 
Sunder Singh. . 15 P. L. T. 216 ; 

151 1. C. 835 : 7 R. P. 136 : 

A. I. R. 1934 Pat. 313. 


S. 144 — Order under — Effect. 

An order under S. 1-f-t does not establish 
possession. Udit Naraijan Pativari v. Emperor. 

39 Cr. L. J. 778 : 

176 I. C. 715 : 19 P. L. T. 336 : 

4 B. R. 750 : 11 R. P. 100 : 

A. I. R. 1938 Pat. 369. 

S. 144— Order under — Extension, im- 
proper — E.rlcnsion in face of injunction of Civil 
Court — Illegality — ’Alter, ’ meaning of. 

An order issued under S. 144, which is virtually 
an extension of a similar order already 
issued and which is in the nature of a per- 
manant expedient is illegal cspeciallj’ when 
an injunction order of a Civil Court is pend- 
ing. It is the duty of Criminal Courts to 
respect the opinions of Civil Courts and, in 
taking steps to preserve peace, to take action 
only against those who are infringing the rights 
of others and protect those who wish to exer- 
cise their right and not to prohibit the latter’s 
enjoyment of rights. The word ‘ alter ’ in 
S. 344 (4), does not justify the substitution 
for or addition to the party against whom 
the original order is directed. Murari Naicken 
V. Aiyasami Naicken. 23 Cr. L. J. 689 : 

69 I. C. 369 : 16 L. W. 452 ; 

1922 M. W. N. 612 : A. I. R. 1923 Mad. 15. 
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S. 144 — Order under, if revisabk. 

An order of a Ma^iblnitc under S. 14t is ; 
merely administrative in cliaraclcr and is not ! 
the order of a Court and is, tlicrcrorc, not 
liable to be revised by the Iliph Court under 
S. 435. Vedappan Servni v. Perianan Sen-ai. 

30 Cr. L. J. 119 : 1 
113 I. C. 279 : 28 L. W. 506 : 
1928 M. W. N. 779 : SS M. L. J. 621 ; 
I. R. 1929 Mad. 94 : 52 Mad. 69 : 
A. I. R. 1928 Mad. 1108. 

\ S. 144. 

Order under, lepalify of, wlictlicr can be 
questioned. 

See Penal Code, l.SOO. S. ISS. ' 

r-S. 144 — Order under — Magistrate, not ' 

bound to state grounds. I 

A .Mapistrate has jurisdiction and is fully 
justified in passinp an emergent order under 
S. 14t, without setting out in the order the 
grounds of his aelion, where, on the facts 
reported by tlic Police and accepted by the 
^Magistrate, there appears to be no doubt that 
a most serious riot is apprehended. Dhupendra 
Mohan Pal Chaudhuri v. Chairman of Madaripur 
Municipalitij. 18 Cr. L. I. 892 : 

4 I. C. 1004 : A. I. R. 1917 Cal. 6. 

S. 144— Order under. 

. Mere speculative !ind distant likelihood of 
^ breach of peace is not sunicicnl. In passing 
order it should be shown that it w.as 
necessary in interests of public pc.acc. 
Satuanahtyana Choudhari v. Emperor. 

32 Cr.L.J. 744: 
131 I. C. 449 (2) : 1930 M. W. N. 841 : 
60 M. L. J. 378 : 33 L. W. 632 ; 

I. R. 1931 Mad. 513 : A. I. R. 1931 Mad. 236. 

S. 144 — Order under — Court's order, 

requisites of. 

The Magistrate must satisfy himself tliat there 
is sufficient ground for proceeding under S. 1-J-t, 
and when he is so satisfied, he must set out the 
material facts of the case in his order. The 
failure to do so is fatal. Thakin Aung Bata 
V. District .Magistrate, Itangoon. 

40 Cr. L. J. 645 : 
182 I. C. 23 : 1939 Rang. 294 : 
HR. R.ang. 516 : A. I. R. 1929 Rang. 181. 

^ S. 144 — Order under — Breision — Inter- 

ference. 

The High Court would rarely interfere in revi- 
sion with an order under S. 1-J-t, when other re- 
medies are open to the aggrieved part.v especial- 
ly bccau'-c the High Court is loath to reject the 
opinion of the .Alagistratc responsible for the 
peace of hi< locality that there is an emergeney 
which justified his ex-parte order. S. S. t’enka- 
taramana .Uttar v. Emperor. 19 Cr. L. J. 56 : 
43 I. C. 88 : 6 L. W. 456 : 22 M. L. T. 323 : 
1917 M. W. N. 724 : A. I. R. 1919 Mad. 1004. 

S. 144 — Scope of — Order under S. Ilf 

against public gencrathj — Jleqtiircmenls of. 

The scope of an order passed under S. IH 
:»painsl the puldie pencrnlly is narrower than 
that pasved against an in<lividual and served 
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personally on Iiim. .Mthougli tfie nord “public" 
has not been used with tlie eN| rcs'-ion “particu- 
lar {>!ace‘’ in S. M t (3) stiff llie l.nv intends 
not only that the particular place should be 
specified but also that it should tic a place whieh 
is frequented or visited by llic public. An 
order passed under S. 1-1 1 w:is aihiresscd to 
the general public and was to the effect that 
nobody shall sacrifice a cow within a radius of 
a mile from certain villages : Held, tliat the 
order proclaimed was not in accordatice with 
la^v. Babu v. Emperor. 41 Cr. L. J. 228 : 

185 I. C. 745 ; 1940 O. L. R. 43 : 

1940 O. \V. N. IIS : 15 Luck. 344 ; 

12 R. O. 278 : A. I. R. 1940 Oudh 241 . 

S. 144 — Order under S. Ilf, direeJing 

person to do certain aet — Legalilij of — Disobedi- 
ence of such order — Whether offence under S. ISS, 
Penal Code. 

The words “to abstain from a certain act” in 
S. 14-1- do not empower Magistrate to make a 
positive order requiring a person to do a 
particular thing. This order being without 
jurisdiction, the subsequent order summoning 
the person under S. 18S, Pena! Code, for 
disobeying the order under .S. M-1. is without 
jurisdiction. Eokendra Ball Pat Chaudhuri/ v. 
Emperor. 37 Cr. L. J. 936 : 

164 I. C. 434 (2) : 61 C. L. J. 579 : 

39 C. W. N. 1053 : 9 R. C. 207. 

S. 144 — Order under — Superior Magis- 
trate, if can rescind or alter order. 

.S. M-l contains no provision which suggests 
that a superior .Magistrate is jjrohibitcd from 
rc.scinding or altering an order merely because 
a subordinate Magistrate has done so or refused 
to do so. hire: B.S.Srikanta li/er. 

38 Cr. L. J. 582 : 

168 I. C. 720 : 1937 M. W. N. 56 : 

45 L. W. 249 : 9 R. M. 625 ; 

A. I. R. 1937 Mad. 311. 

S. 144 — Order under. 

To include amongst the class of persons pro- 
hibited “ any other persons who are or may 
be concerned in the project”, is too vague. 
Emperor v. Ganesh f'asudeo Mavlankar. 

32 Cr. L. J. 507 : 

33 Bom. L. R. 59 : 55 Bom. 322 : 

I. R. 1931 Bom. 252 : 

130 I. C. 396 : A. I. R. 1931 Bom. 135. 

S. 144 — Order under, lehether ruidence 

of possession. 

Having regard to tlie peculiar jurisdiction con- 
ferred by S. 1-f f. an order under that section, 
cannot be utilised in stilj.crjnont procc<-dings 
between tlie parties as suttstanti\c evidence of 
the jiossessiou of the ■■uecessful party. Gita 
Prasad Sin-Ai v. Emperor. 25 Cr. L. J. 919 : 

81 I. C. 535 : 1924 I P.af. 29 : 

5 P. L. T. 656 : 3 Pat. L. R. 27 Cr : 

A. I. R. 1925 P.at. 17. 

Ss. 144, 107 -Onl-r prohibitin:' l.'ildirig 

of hat icithin a eerlain area — Pr 'jicr pri/r-'/.'-.-rc. 

An order under S. 1 54. enjoining' no’ f<> r -t.tb- 
lish a rival market within :i quarl'-r of a mih- 
of a certain market jdacc is tmt a {;rop' r orilcr 
under S. 1 1 }. Cr. P. <■.. as it do--, not mention 
any limits of time, Tlie obje-t of S. 1 tt is not 
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that orders should be made proseribiiig the 
holding of hats indefinitely within a certain 
area for two months. The proper way of pre- 
venting a breach of the peace is to proceed 
under S. 107. Bidlin lianjan Mazimdar v. 
Bamcsli Chandra Bai. 5 Cr. L. J. 43 : 

11 C. W. N. 223. 

Ss. 144, 145 — Order under S. 141 — 

Kcscissioji or alteration — Proceeding under S. 115 
— Likelihood of breach of peace. 

Although under S. I'M ('!) it is open to any 
Magistrate to rescind or alter any order made 
under the section by himself or any Magistrate 
subordinate to him or by his prcdccessor-in-olficc 
that section does not cover a reversal of an 
order on grounds, which interfere with the dis- 
cretionary power of the ofiicer by wliom such 
order was originally made ; it comprises only 
the rescission or alteration of the order when 
the reason for its having been made no longer 
exists or has varied in such a manner as to 
make an alteration necessary as a corollary. 
Even though on proper grounds a iMagistratc 
rescinds or alters an order made by another 
Magistrate under S, 144, it is not oi)cn to .siicli 
Magistrate at all to direct tliat other Magistrate 
to initiate proceedings imder S. l‘J5. In order 
that proceedings should be legal under S. 145, 
the information upon which a Magistrate pur- 
jjorts to act must be information, which is of 
a character which properly satisfies him that at 
the date when he draws tij) those proceedings 
there was an actual likelihood of a breach of 
the peace. Chhedi Lai v. Ma’iabir Prasad. 

23 Cr. L. J. 27 : 
64 I. C. 507 : 2 P. L. T. 650. 

Ss. 144, 145 — Order under — Poxocr of 

District magistrate to set aside order and dircet 
Magistrate to start proceedings under S. 145 — 
Revision by High Court — Interference. 

The proper course to be followed by a District 
Magistrate when he is of opinion that proceed- 
ings under S. I'M have been wrongly drawn up 
by a Subordinate Magistrate and that the right 
course would be to take action under S. 14.5, is 
to make a reference to the High Court under 
S. 't38 of the Code. He has no power to order 
the subordinate Magistrate to draw up pro- 
ceedings under S, 145. But proceedings drawn 
up by a Subordinate lilagistratc under S. l'J-5, 
w'ill not be set aside in revision mcrclj' because 
they were drawn up under the instructions of 
the District IMagistrate, if the proceedings are 
based upon a Police Report and show’ that the 
Subordinate Magistrate was satisfied from the 
report that there was likelihood of a breach of 
the peace. Kcdar Nath Sikdar v. Bijoy Mandat 

31 Cr. L. J. 544 : 
123 I. C. 647 : 23 C. W. N. 723 : 

A. I. R. 1929 Cal. 751. 

Ss. 144, 145, 107, 436, 437— Order 

striking off proceedings under Ss. 144, 145 or 107 
— District Magistrate, whether can interfere — 
Revision. 

Where a Magistrate refuses to take action 
under S. 144 or S. 145, holding the application 
to be frivolous and vexatious, the District 
Magistrate cannot revise it and direct Magis- 
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tratc to take action. Rash Bchari Singh v. 
Emperor. 18 Cr. L. J. 488 : 

39 I. C. 328 : 1 P. L/AV. 258 : 
A. I. R. 1916 Pat. 132. 

Ss. 144, 195 (1) (a), (6), (7)— Order 

under S. 144 whether by public servant or Court — 
Sanction by Magistrate for prosecution for dis- 
obedience of order — Revocation by Sessions Judge, 
legality of. 

A Magistrate passing an order under S. 144, 
does so only as a ‘ public servant ’ and not as 
a ‘ Co\jrt ’ and S. 195 (1) is, therefore, inap- 
plicable to a case where the Magistrate making 
the order sanelions the prosecution of persons 
disobeying it. An order sanctioning prosecu- 
tion can be revoked by the District Magistrate 
and not by the Sessions Judge. Nataraja 
Pillai V. Rangasami Pillai. 24 Cr.’L. J. 424 : 

72 1. C. 530: 44 M. L.J. 328: 
1923 M. W. N. 240 : 17 L. W. 409 : 
32 M. L. T. 214 : 47 Mad. 56 ; 
A. r. R. 1923 Mad. 473. 

Ss. 144, 435, as amended by Act 

XVIII of 1923 — Order under S. 144, whether 
Judicial — Revision to High Court under S. 435, 
whether lies — Omission of cl. (3) in S. 435, effect 
of — Revision after expiry of tioo months from date 
of order, •whether permissible. 

Ordens under S. 144, which are in force onlj’ 
for 2 months, cannot be revised by the High 
Court after tlie lapse of the two months. Every 
act done by Magistrate in pursuance of the 
powers given to him by S. 30 and Sch. Ill, 
Cr. P. C., is done by him os a Court and urgent 
orders under S. 144, Cr. P. C., passed by a Magis- 
trate are in their nature "judical proceedings.” 
The effect of the omission in the amending 
Act of 1023, of cl. 3 of S. '435 of the Code of 
1898, is that the ban upon the High Court’s 
powers of revision of orders under S. 145 under 
the earlier Act, has been removed and the High 
Court has no power to revise such orders under 
S. 435, Cr. P. C. itself. Muthusxoami Servaigaram 
V. Thangammal Ayyar. 31 Cr. L. J. 324 : 

123 I. C. 833 ; 41 E. W. 16 : 
58 M. E. J 148 : S3 Mad. 320 : 
1930 M. W. N. 82 : A. I. R. 1930 Mad. 242. 

Ss. 144, 435 — Order under S. 144 — Revi- 
sion. 

An order S. 144 is not liable to be revised 
by the High Court under S. '435 of the Code. 
Siithadi Alaga Thevar v. G. A. Baker, 

30 Cr. E. J. 629 : 
116 I. C. 137 : I. R. 1929 Mad. 521 : 
1929 M. W. N. 694 : 55 M. E. J. 621. 

Ss. 144, 435, 439 — Penal Code — Order 

under S. 144 — Extension of period by Local 
Government, limits on. 

The Local Government when extending the 
period during w’hich an order under S. 144 
is to remain in force, is not concerned with 
the reasons given by the Magistrate for the 
order, but with the actual order passed by 
him and if the local Government considers 
that there is danger to human life, health or 
safety or a likelihood of a riot or an affray 
in allowing the act which has been prohibited 
by the Magistrate, it is perfectly competent 
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itiidfr cl. ('>) of S. 1-ft to cxlcntl tlic j>crio(l 
of the order. It is conipclent to the I.oi-;il 
(JovcrniHcnl to extend tlie order so lon;r ns 
the danger wliich it apprcliciids continues to 
exist. The lyocal Govcrnnicnl need not slate 
reasons for snch extension, llhurc Mai v. 
Emperor. 24 Cr. L. J. 689 : 

73 I. C. 801 : 45 AH. 520 : 
A. I. R. 1923 All. 606. 

Ss. 144, 439 — Order under — Revision — 

^ Interference. 

'^’7n a proceeding to .set .aside an order of a 
Magistrate under S. 144. the High Court %votdd 
not he justified in considering whctlicr the 
opinion expressed by the Magistrate on the 
civil rights of the parties is right or wrong : 
what it has- to consider is, whctlicr the Magis- 
1 rate's order was made with jurisdiction or 
not. Chandra !\nth Mukerjee v. Emperor. 

19 Cr. L. J. 951 : 
47 I. C. 803 : 28 C. L. J. 483 : 
23 C. W. N. 145 : A. I. R. 1919 Cal. 584. 

Ss. 144, 429— Order under S. 14] — Itc- 

x'ialon after e.rpiry of operation of order — Inter- 
ference — Practice. 

It is the practice of the I’afna High Court not 
to interfere with an order under S. Mt. the 
operation of which has expired. The High Court 
> will not ordinarily interfere in such a case even 
V4liough a complaint has been made against 
^ the petitioner and the i)ctitioncr is eonsccpiently 
concerned in the validity ef the order. Karan 
Singh V. Ham Ki.^hun Lai. 29 Cr. L. J. 465 ; 

109 I. C. 113 : 10 A. I. Cr. R. 200 : 

A. I. R. 1928 Pat. 280. 

S. 144 (3) — Order directed to public at 

large— Operation' not confined to particular place 
— Jurisdiclion. 

An order of a District Magistrate, purport- 
ing to have been passed under S. 141 is made 
without jurisdiction if its operation is not 
confined to a particular individual or to the 
puhlic generally when frccpienting or visiting a 
particular place. Jihaguhai Ihcarkadas v. Em- 
peror. 16 Cr. L. J. 98 : ■ 

27 I. C. 146 ; 16 Bom. L. R. 684 : ' 
A. I. R. 1914 Bom. 198. 

S. 144 (2)— Order under cl. (3), -.clien can 

be irsued to general public. 

J It is clear from the terms of sub-cI. (.’5) of 
S. 144, that no order under S. 14t can be 
i>-sucd to the public generally cxcci)t when 
“frequenting or visiting a [ilacc", .Sal Xarain 
V. Emperor. 41 Cr. L. J. 121 : 

185 I. C. 172 : 1939 A. L. J. 1011 : 
1939 A. W. R. 711 : 12 R. A. 307 ; 

I. L. R. 1939 All. 934 : A. I. R. 1939 All. 746. 

S. 144, cl. (4) — Order of Sub-Divisional 

.Magistrate — District .Magistrate's ptaccr to sub- 
stitute another order. 


Cr. P. CODE (1S9S-. .S, 144 

therefore, re-eind ti'.e ord’ r pa (d I'v tlie 
learned .‘^uli-l)i\ lift I. that 
Ihi- did not amount to an jilftmpt on tlie 
part of tlie District Magistrate to Mdistitutc 
an order of his own for that of the Sub-Divi- 
.sional Magistrate hut to nu-rely rescinding the 
order of the .‘siih-Di\ i- inn.il OHirer under 
S. Ill (I'i wliich he had power to do. 
llainkishun v. Qamr-ud-Din. 

29 Cr. L. J. 478. 

109 I. C. 126 : 10 A. I. Cr. R. 166. 

S. 144(4) — Order passeil hij acting Dis- 
trict Magistrate — J’ltilinn for rescission, by xciwm 
to be aispo'-cd of. 

An order passed under S. 144 by a .Toint 
Magistrate, wliile acting as a District Magis- 
trate, can be rescinded or altered after his 
reversion by the then District .Magistrate him- 
self and tlie latter cannot transfer on applica- 
tion for rescission or alteration to the former. 
Sundarsnam Aiyangar v. Elayavalli Srinivasa- 
chari. 16 Cr. L. J. 74 : 

26 I. C. 666 ; A. I. R. 1916 Mad. 533. 

S. 144. 

Persons convening a meeting to discuss reli- 
gious matt er.s are not doing anything unlawful. 
If owing to prevalence of ill-feeling between 
certain [lersons likely to attend meeting n 
breach of tlie peace is expected, the .Magistrate 
should proceed under S. 1-H- and not under 
S. 11)7. U Ihi Kga Li v. Mating Kt/a Yan. 

18 Cr. L.J. 512: 
39 I. C. 480 : 2 U. B. R. 1916 157. 

S. 144—PmL'crs conferred on Magistrates 

under S. I JJ, scope of — Duty of Magistrate. 

S. Ill deals witli urgent cases of nuisance 
and apprehended danger of the breach of the 
public, jicace. tVherc there is danger of the 
breach of the public peace apprehended, and 
in consequence thereof, an immediate preven- 
tion is neccs.sary. Magistrate specially em- 
powered in that behalf may issue instruction.s 
to individuals or tlic public in general to 
abstain from a certain act. The power thus 
conferred on tlic Magistrates is an c.xtraordi- 
nary power. It en-.diles them to susjicnd the 
lawful rights of the public if they think such 
a suspension will he in tiic interests of public 
peace and safety. The Magistratc.s, however, 
should bear in mind that every citizen has a 
rigid to ventilate his giiovances cither in 
public or in priv.de and ask for redress. 
This right should not be curtailed so long 
as it is exercis-d in a lawful manner. It is 
an illegal asvuniidion of jiDwer to issue an 
order under S. lit on a pretended ajiiirchen- 
sion of the d uigtr of the breach of the public 
peace. Thiikin .-lung Data v, Di'triet Magistrate. 
JIansr.on. 40 Cr. L.J. 645 ; 

182 I. C. 23 ; 11 R. R.ang. 516 : 

1939 Rang. 294 : A. I. R. 1939 R.nng. ISI. 
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under S. 188, Penal Code. Prem Chand Singh 
Boy V. Dharaindas Singh Boy 2 Cr. L. J. 166 : 

9 C. W. N. 392. 

S. 144 — Procedure. 

An order passed under S. 144 \vitliout serv- 
ing notice on the opposite partj’ to show 
cause is liable to be set aside. Goiiri Dull 
V. Govind Singh. 20 Cr. L. J. 829 : 

S3 I. C. 829 ; 1 P. L. T. 44 : 
A. I. R. 1920 Pat. 496. 

S. 144 — Procedure. 

Disobedience of order under S. 141 — Convic- 
tion s hould be based on actual facts and 
Magistrate should not argue from the general 
to the particular. Chunilall Molilall v. Em- 
peror. 33 Cr. L. J. 829 : 

139 I. C. 739 : 36 C. W. N. 792 ; 

I. R. 1932 Cal. 648 : A. I. R. 1932 Cal. 868. , 

S. 144 — Procedure. j 

Order under S. 144 should be in clear terms. 
Sorab Shavaksha v. Emperor. ; 

36 Cr. L. J. 547 : 

154 I. C. 637 : 36 Born. L. R. 1129 : j 
7R. B. 359 ; A. I. R. 1935 Bom. 33. 

S. 144 — Procedure. 

Where an order purporting to be itiadc under 
S. 144 directed the petitioner “not to commit 
any act that may likely induce a breach 
of the peace and not to take forcible posses- 
sion of the village which is not in their pos- 
session : Held, that the order was indclinitc 
and not in accordance with the terms of tlic 
section. Dibec Kulsum v. Unmtul Mchdi. 

4 Cr. L. J. 456 : 
11 C. W. N. 121. 

Ss. 144, 147, jnoecdure under — Inquiry. 

Petitioners complained to a Magistrate that 
the opposite party was about to close a road 
over which the pctitioner.s had a right of 
casement and that there was immediate dauger 
of a breach of peace. Their application ])ur- 
ported to be under Ss. 144 and 147. The j 
Magistrate instead of calling for written state- I 
ments of the parties and hearing evidence or 
holding any inquiry went over to the ollicc I 
of the opposite party and after obtaining 
some information passed an order declaring 
that the road belonged to the opjiositc party 
and they could deal with it in any manner ^ 
they pleased : Held, that the procedure adopt- 
ed by the Magistrate was wholly unwarranted 
by law and his order was subsequently illegal 
and must be set aside. Narendra Nath v. 
East Indian Baihcay Company. 

25 Cr. L. J. 455 : 
77 I. C 807 : 5 P. L. T. 419 ; 

2 Pat. L. R. 209 Cr. : A. I. R. 1924 Pat. 717. 

S. 144, cl. (3) — Procedure. 

Notice in wider terms than the order and 
following the terms of cl. (8), procedure, held 
unwarranted. 

35 Cr. L. J. 881 : 
148 I. C. 773 : 38 C. W. N. 556 : 

6 R. C. 480 : A. I. R. 1934 Cal. 393. 

S. 144 — Proceeding under — Breach of 

the peace, apprehended — Pozoer of a Criminal 
Court io lake properly in dispute into custody. 
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In proceedings under S. 141' an order that 
certain articles concerning which the parties 
were in dispute be removed into the custody 
of the Court and should remain there for 
two months or until the decision of a civil 
suit regarding the same which was then 
pending before the Iligii Court is bad in law. 
Lcong JMoio V. Tchun Chun. 8 Cr. L. J. 230 : 

12 C. W. N. 1044. 

S. 144 — Proceedings under, nature of — 

Duties of Magistrate — Disturbance of public 
tranquillity apprehended by certain act — j\Iagis--t(} 
tratc can direct person to abstain from that act 
even if it is othcrioisc laxoful. 

S. 144 does not require the Magistrate to 
uphold rights whether constitutional or other- 
wise or to hold a judicial injuiry into the 
rights of the parties involved. Once a Magis- 
trate is of opinion that there is suOicient ground 
for proceeding under S. 144-, or that there is 
‘apprehended danger’ which can only be 
averted by directing a person to abstain 
from a certain act which m.ay result in 
danger to human life or ,a disturbance of the 
public tranquillity or a riot or an affray, he 
is entitled to make an order directing that 
person or those persons to abstain from such 
act even though such act is otherwise law- 
ful. Gzil llassan Sahib v. Emperor. 

40 Cr. L. J. 832 : 

183 I. C. 641 : 12 R. S. 67 : 1939 Kar. 751 : 

A. I. R. 1939 Sind 230.'-/ 

S. 144 — Proceedings under. ' 

Person against whom jirocecdings under 
S. 144 arc instituted is entitled to copy of 
information received by Magistrate to show 
in revision that it was unfounded or insuffici- 
ent. 

32 Cr. L. J. 763 : 

131 I. C. 649 : 1930 M. W. N. 819 : 

60 M. L. J. 370 : 33 L. W. 640 : 

3 Mad. Cr. Cas. 381 : I. R. 1931 Mad. 553 : 

A. I. R. 1931 Mad. 242. 

S. 144 — Proceedings under — Bcccivcr, 

appointment of. 

A Magistrate has no power to appoint a 
Receiver in proceedings under S. 14 4, Cr. P. C. 
Palani Chcliy v. Bathinu Chctlq. 

15 Cr. L. J. 509 : 

24 I. C. 597 : 26 M. L. J. 208 : ^ 
1914 M. W. N. 352 ; A. I. R. 1915 Mad. 10. A 

S. 144 — Proceeding under — Becord, con- V 

tents. 

In taking action under S. 144, the record 
of the iSIagistratc should show the authoritj' 
under which he professes to act. Shudamara- 
xoara v. Emperor. 24 Cr. L. J. 737 : 

74 I. C. 65 : 1 Rang. 49 : 2 Bur. L. J. 22 : 

A. I. R. 1923 Rang. 146. 

Ss. 144, 145 — Proceedings, nature of — 

Disposal on local inspection and ex parte examin- 
ation of xoitnesscs, legality of — Bona fide dispute 
as to possessio7i — Procedure. 

A proceeding under S. 144 is a judicial 
proceeding and a Magistrate cannot dispose of 
such proceeding by holding a local inspection 
and examining witnesses behind the back of 
the parties. Though a Magistrate may be . 
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Ju-itiRed in dircclin" an immediate order under 
S. I'tt, wiien iic apprciiends a likcliliood of a 
hreaeh of llie peace, lie cannot uphold the 
possession of a parly under the cloak of an 
order under S. 1-It, after receiving a report 
from the Police that there is a bona fide dispute 
as to pcsscssion. lie is bound to start proceed- 
ings under S. l-t."!, when he receives such a 
report. Gobind Ham Ufaneari v. liasatitiUd 
Marxeari. 30 Cr. L. J. 302 : 

114 I. C. 466 : 7 Pat. 269 ; I. R. 1929 Pat. 46 ; 

11 P. L. T. 134 : A. I. R. 1929 Pat. 46. 

Ss. 144, 145 — Proceedings under S. 144, 

basis of — Jurisdiclion — Hevision — Interference. 

lYhcrc there is a dispute as to the possession of 
property between the parlies, S. 1-15 is the 
proper section which would, in a proper enquiry, 
determine once for all the rights of possession 
of the party to the property in dispute ; but in 
cases where tlie possession of the property is 
with any of the parties, it would be equally 
bard to" in.stitulc a protracted enquiry under 
S. M5 against him. If the Magistrate is 
.salisRctl that one of the parties is in possession 
and that an imminent danger of a breach of the 
jx-ace is impending; it is incumbent upon the 
.Magistrate to maint;iin the parly in possession 
and forbid the party who is not in possession 
by an order under S. Ht. The question is one 
for the .Magistrate to decide which party was 
in possession at that stage. If there is no 
material before the .Magistrate, tlicn the High 
Court can interfere upon the ground that there 
was no material before the .Magistrate to decide 
possession in favour of one of the parties, and 
to take action against the other party under 
S. i n ; but if there is material before the 
.Magistrate, he is the only .ludge as to whether 
the material is sullieicnt or not, and if upon 
the materials placed before him, lie is salislicd 
tliat one of tlie parlies is in p.ossession, the 
order under S. i tt against tlic party interfering 
with his possession is not without jurisdiction 
at all. llansi Singh v. Emperor. 

19 Cr. D.J. 113: 

43 I. C. 401 : 3 P. L. W. 353 : 

A. I. R. 1918 Pat. 228. 

Ss. 144, 145 — Proceeding'! under S. 141 

— District .Magistrate, jurisdiction of. In direct 
stdislilutinn of proceedings tinder S. llo — Proce- 
dure. 

A District Magistrate setting aside an oriler by 
a Subordinate Magistrate under S. I t t, has 
Jurisdiction to direct him to sulistitutc therefor 
a proceeding umler S. .\s the Superior 

Court, the District .Magi-slratc can only recom- 
mend to the Magistrate coacerned to ilniw up a 
jiroeeeding umler .S, 14.", if he is .satisfied tlint 
tlie disimte is likely to cause a breach of the 
peace, and it is open to the Magistrate to look 
into the circmnslanc'-s and to find out whether 
a proceeding under S. 1 !."• should be instituted. 
Titohi }{ai v. Emperor. 23 Cr. L. J. 49.S : 

6S I. C. 34 : 2 P. D. T. 392. 

Ss. 144, 145-;Vr,ree.)7ngT under S. 141 

s' o'dd not I'C su’.-\tiluted for proeeedings under 
S. IE,. 

If there is a di'pali' regirding possessiotj of 
land likely to I'.m-e a bre.ieh of th- pe.ice, and 
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requiring a definite decision regarding the 
pos.sessjon of land, the normal procedure for 
the Magistr.alc to follow is that laid down in 
S. l l.l, unlc.ss the claim of one parly is on the 
face of it a mere ]iretcnce so that it can be said 
that there is no real dispute. Tliough a 
.Magistrate's jiowcr.s under .S. lit arc very wide, 
the Court must dcfirceate the habitual and 
unjustifialile use of .S. lit .as a substitute for 
Ss. 107 .and Id.l. Domnn Gopc v. llctnaiain 
Gingh. 41 Cr. L. J.907 : 

190 1. C. 425 : 7 D. R. 54 : 13 R. P. 226 : 

A. I. R. 1940 Pat. 382. 

Ss. 144, 145 — Proceedings under S. 144, 

rvlicn to be taken. 

A Court should not proceed under S. l-tt 
where it will be better to draw up proceedings 
under S. 1 1."). I.alifnn v. Mohammad Ibrahim. 

28 Cr. L. J. 139 : 
106 I. C. 223. 

Ss. 144—Proce.ssion, right of — Obstruc- 
tion — Order. 

The Slagislrafc should not take action under 
.S. lit. merely because some Muhammadans 
who have no manner of interest or right object 
to the Ham Lila procession being taken out bj' 
some section of the Hindus even if the Hindus 
celebrate the festival only for the first time. 
Jafar Husain v. Pearep Lot. 36 Cr. L. J. 955 : 

156 I. C." 595 : 1935 A. \V. R. 674 : 

, 1935 A. L. J. 821 : A. I. R. 1935 All. 575. 

! S. 144— Procession, .stopping of. 

Where a .Magistrate aiijirchends that with 
the force at his dispa, sal, he cannot prevent a 
breach of the peace, lie has jurisdiction to pass 
a temporary order under S. 14-t, stopping a 
proec-ssion. 'J’he fact that a iirocession is a 
luxury, is not a .sullieicnt ground for passing an 
order under .S. lit. .Irumuga .Muduli v. S. E, 
Koo Peruma! .Sivami/ Chellij. 15 Cr. L. J. 30 : 

22 I. C. 174 : A. I. R. 1914 Mad. 138. 

S. 144 — Public peace, preservation of — 

Public and private rights, condict bctiveen—Dutp of 
Government. 

• The first duly of Government is the preserva- 
tion of life and properly, and to .secure thi.s end, 
power is conferred by S. l it, on its officers to 
1 interfere, if necessary, with even the ordinary 
rights of members of the community. Even 
where one of the partic.s has obtained from a 
competent Civil Court a declaration of his 
right--, the authorities responsible for the 
prc'crvation of the jmblic peace arc not bound 
to enforce the decree in all eircumstanecs and 
' at all costs, for where there is a conllicl 
' between jmblic intere.st and a jirivatc right, the 
former must jirevail. In re : ViKeanadha Uao. 

30 Cr. L. J. 31 : 
112 I. C. 853 : 1928 .M. W. N. 615 : 
55 M, L. J. 442 : 2.8 L. \V. 406 : 51 .M.ad. 1006 : 
I. R. 1929 M.ad. 71 : A. I. R. 192.8 M.ad. 1049. 

S. 144 — Repeated orders uu'ier S. 1 14, to 

avoid decision of dispute ivhie!, tnatj be dealt xcith 
under S. lEi or S. E),, if ran be passed. 

.•\ jnrty ag linsl whom an order i< p.asscd in 
jiro.-eeding tinder .S. 1 S.'i ii is to go t-j liie Civil 
Court ami cannot, miic.s la* ilo-s so, be Iteard 
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to rcpe.'it his claim in the Criminal Court. The 
position ^vhcn an order is [jas^^ed under S. 141 
is quite different ; such .an order decides nolhin" 
about the respective riirhls of tlie parties and 
may be no more than an interference witlj 
private rights required m a temporary 
emergency. To repeat such an order on the 
ground of maintaining the slalu't <]uo is to 
compel the unsucees-.ful jinily to resort to the i 
Civil Court even thnugii the Criminal Court may | 
liave done nothing to lool: into the riglils of I 
the parties, .•md furtlier, indirectly to ])roIong I 
tlie effect of the original order beyond the 
period of two montlis fixed in .Sub-s. (ti) of tlie 
section. Such a use of the section is altogctlicr ; 
unwarranttible. It i-- not ojicn to a Magistrate 
by passing rc])eaied orders under S. 1-H, to 
avoid the decision of a dispute which may be 
appropriately dealt with under S. M.l or .S. 107, 
and the jiowcr given by S. 1 1 1 is essentially an 
emergent power \vhieh ha-; sometime to be 
passed in disregard of private nghts. An order 
of that icind cannot possiljly he allowed l)y 
repetition to sjiell a more or less ])crmanent 
interference witli pri\afe rights. F. E. ClircsUcii 
v. Carter. 40 Cr. L. J. 895 : 

184 I. C. 240 : 20 P. L. T. 374 : 12 R. P. 232 : 

6 B. R. 30 : A. I- R. 1939 Pat. 512. 

S. 144 -Ur^ilrrilinu joidcr S. I!'}, liviils ' 

of — Delegation of poxcer in this respect In/ Magis- 
trate to another o<hcer. 

In a country which enjoys liberty of the i)rcss, 
a person is entitled in ids ncw.spapcr to publish 
any news, and make any comments, which iic i 
choose.s, provided that he docs not infringe any 
provision of law. .A Magistrate acting under! 
S. 144 m.ay no doubt re.striet that lihcrlv. 
But he should only do so if the facts clearly j 
make such restrict ioh necessary in the public 
interest, and he should nor impose any rcstric- 1 
tion wiiich goes beyond the requirement of ] 
the case. Magistrate forbidding under S. I ll | 
a newspaper from ])ublishing certain news, ■ 
must say in precise and definite language what , 
it is that he is directing the person to abstain ! 
from doing by the order made under S. l-I-!-, and I 
to say that he is to refrain from doing I 
something which a third party docs not aj>prove ! 
is not an order which complies with the section. } 
It is for the M.agistrate liimsclf, and not for ' 
the Public Relations Officer to say what is the j 
character of the publication which is forbidden, i 
The delegation of his discretion to another i 
officer is illegal. In re : Ardeshir Phirozshah I 
Mxirzban. 41 Cr. L. J. 319 : 

186 I. C. 1477 :41 Bom. L. R. 1253 : 

12 R. B. 352 : A. I. R. 1940 Bom. 42. 

S. 144 — Ilevision. 

Belated application — Order ceasing to be in 
• force — High Court .should not interfere — 
Remedy of aggrieved party is a declaratory 
suit. Ahdttl Samad v. Emperor. 

35 Cr. L. J. 472 : 
147 I. C. 672 : 11 O. W. N. 74 ; 6 R. O. 299 (1) : 

A. I. R. 1934 Oudh 87 (1). 

S. 144 — Revision. 

Ex parte order under S. 144 (2) — Proper proce- 
dure is to applj"^ under S. 144 (2) but when 
Magistrate postpones hearing, and matter has 
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to be disposed of expeditiously. High Court 
may be aiqiroachcd direct. Sttrendra Nath 
Kabashi v. Gostha Uehari Kahashi. 

35 Cr. L. J. 541. 
147 I. C. 1090 : 37 C. W. N. 962 : 6 R. C. 398 : 

A. I. R. 1934 Cal. 139. 
S. 144 — Revision. 

High Court will never reimposc an order under 
.S, 1 -tt which the District ^Magistrate who is 
rcs])onsiblc for the peace of his District, does 
not wisli, and in his discretion, has rescinded. — 
Mann Khan v. Sunder Singh. 

151 I. C: 835 : 15 P. L. T. 216 : 7 R. P. 136 : 

A..I, R. 1934 Pat. 313. 

S. 144 — R evision — I nterf ercncc — Prcl im i- 

nari) notiee, nreessitp of — Order xoiihout hearing 
opposite partp. 

A final order under S. 144 passed without 
issuing any preliminary notice to the persons 
proceeded against and without hearing them is 
illegal, .and is liable lo be set aside in revision 
e%'cn fliongh it luis lajiscd. Dhnnraj Dhagat v. 
Bhagnt Narain Singh. 26 Cr. L. J. 260 : 

84 I. C. 324 : 2 Pat. L. R. 198 Cr. ; 

6 P. L. T. 253 : A. I. R. 1924 Pat. 703. 

S. 144 — Revision. 

.Turisdietion conferred by S. 141 (-t) is a special 
.Turisdietion and cannot bar a revision to High 
Court. Pitchai v. Muhammad Atham. 

33 Cr. L. J. 826 : 
139 I. C. 773 : 1932 M. W. N. 726 : 

36 L. W. 451 : 63 M. L. J. 594 : 56 Mad. 149 : 

I. R. 1932 Mad. 793 : A. I. R. 1932 Mad. 720. 

S. 144 — Revision — Poxoer of. 

The amendment introduced 63 ' the Act of 19.32 
has made the order of tlic Magistrate open to 
revision as to consider not mcrcl 3 ’ the legalit 3 ’ of 
such orders but their ])roj)rict 3 ’ as well. Francis 
Duke Cobridge Suxnuer v. Jogendrn Kumar. 

34 Cr. L. J. 334 : 
142 I. C. 319 : I. R. 1933 Cal. 262 : 

A. I. R. 1933 Cal. 348. 

S. 144 — Revision. 

rroceedings under S. 1-14 arc subject to revi- 
sion l)v High Court. 32 Cr. L. J. 763 ; 

131 I. C. 649 : 1930 M. W. N. 819 : 

60 M. L. J. 370 : 33 L. W. 640 : 

3 Mad. Cr. Cas. 381 : I. R. 1931 Mad. 553 : 

A. I. R. 1931 Mad. 242. 

S. 144 — Revision after expiry of order — 

Remand for alloxving party to shoxo cause, legality 
of- 

If an order under S. 144 was made without 
jurisdiction, the High Court might be justified 
in setting it aside even after the expir 3 ' of the 
order; but if the Magistrate had jurisdiction to 
pass such an order, tlie case cannot be sent 
back for fresh, di.sposal after the expiry of the 
order to permit the petitioners to show cause 
against the order. Dabiruddin Mohammad v. 
Emjicror. 31 Cr. L. J. 804 : 

125 I. C. 213 ; A. I. R. 1930 Cal. 131. 

S. 144 — Revision. 

The High Court lias power to consider under 
S. 43S, whether a Magistrate has jurisdiction to 
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pas'; an order under S. 1 ! t. TJuil'in Bn Thowig 
V. Emperor. 35 Cr. L. J. 1300 : 

151 I. C. 211 : 12 Rang. 283 : 7 R. Rang. 58 : 

A. I. R. 1935 Rang. 124. 

S. 144 — Urjisinti. 

Where cloincnt-; essential to action under S. l-l-l- 
arc shown to c.xist, the High Court in revision 
will respect opinion of the local .authorities. 
Wlicn they do not exist, the High Court -will not I 
;ipiioId hlindiy opinion of tlie local Magistrate ' 
Vii'-cause he has chosen to sav tliat thev do exist. 

^ ' 32 Cr. L J. 763 : 

131 I. C. 649 : 1930 M. W. N. 819 : 
60 M. L. J. 370 : 33 L. W. 640 : 

3 Mad. Cr. Cas. 381 : I. R. 1931 Mad. 553 : 

A. I. R. 1931 Mad. 242. 

S. 144 — ncvisioii. 

Where the order under S. 14 1 has spent its 
force hy lapse of time, it is not the usual 
practice of the High Court to interfere with 
the order. nini<iraj Prilnm Singh v. Ahditl 
(iajjttr. 157 1. C. 760 : 1 B. R. 812 : , 

1 P. R. 161 (2) ; 16 P. L. T. 624 : , 
36 P. L. J. 1268 : A. I. R. 1935 Pat. 461. 
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India Act. But it is only in very rare eases 
that the High Court will interfere under that 
section. It would intcrf.-rc only if very great 
miscarriage of justice nonld olhcrwi'.c result. 
Where, an order under S. 14 1 specifics no lime 
during which it is to he in force, tiic reasonable 
presumption is that tlic order would operate 
for two months and not for an indefinite time. 
Under S. 1 14 (tl) an onlcr may he directed to 
the public generally wiicn frctpicnting or 
visiting a ])arlicular place, hut it cannot he 
directed to the public indefinitely. .An order 
addressed to “all and sundry” frcciucnting or 
visiting a particular temple merely means 
, "all and .sundry persons who frequent or visit 
I that temple during llie course of tlic two 
I months next following the order." Pntmnppu 
Aiynngnr v. Sri Vanamamttlai. 

20 Cr. L. J . 755 : 

53 I. C. 483 : 10 L. W. 480 ; 

1919 M. W. N. 872 : A. I. R. 1920 Mad. 847. 

Ss. 144 (4), (5), 436, 439 — lievision after 

r.rpin/ of two months — Order prohibiting doing of 
certain act tilt decision In/ Cii'il Court — Injunction 
— Jurisdiction — “Alter," meaning of. 


Ss. 144, 147, 439 — licvision — High 

Court, pouu-r of. to direct Subordinate Magistrate 
to iahe additional ci'idciiee — Order prohibiting use 
of public street, interferenee -iCith — Sentimental 
caste objections, if to be considered. 

' Ver Sadasiva .dii/ar and P/iilips, JJ. — A High 
Court under S. 4!!!), Cr. P. C. or under S. I.!, 
Charter Act, has jjower to direct a .Siihordinate 
Magistr.'itc to lake additional evidence, but it 
must, on that evidence, come to an independent 
finding itself and not accept the one arrived at 
by the Magistrate. It is undesirable that orders 
passed under S. 147, Cr.P.C. should be interfered 
with in revision under S. 4:i!), Cr.P.C. or S. I."}, 
Charter .Act, unless they are made without | 
jurisdiction or arc obviously unreasonable and j 
unjust. Ver Sadasiva .dii/ar, J . — A Magistrate 
has jurisdiction under S. 1 17, Cr. P. C, to p.ass | 
orders even against the right of p.assagc ; 
through a public street. But he ought not to 
jiass such a prohibitory order unlcs-s it is 
clc.arly proved that there is a right by custom 
or by g null or by Statute in one section of 
the public to prevent another section of the 
public from using the jiublic street on particu- 
lar occasions or for jiarticular purposes, when 
such use is ordinarily and prima facie lawful. 

• Pentimcnlal caste obicctions to use of .a public 
street should not be countenanced by Magistrates 
acting under S. 147, though they can, in emer- 
gent cases. p\ss tempnrnri/ orders under S. 141 
when the preservation of the peace is rccpiircd. 
l-'ven in such cases, the temporary nature of 
the<mlcr <*annot be altcmptcil to be changed 
by continued renewals. Siidalaimathu Cheltiar 
v! Enan Sainhatt. 16 Cr. L. J. 767 : 

31 1. C. 367 : A. I. R. 1916 M.ad. 775. 

— — — Ss. 144. 435 — lievisinu — Per.crrs of 
High f'< >urt — rotisfrur.'ion of order — Presumption 
— Duration of order — Order, zchethrr might be 
addressed to public generallif. 


A High Court will not decline to revise an 
order, pas.scd under S. 141, Cr. P. C., after the 
expiry of two months from the date of the 
order. It will examine tlic order to .see whether 
it was passed with or without jurisdiction, and, 
if in its opinion it is a wrong order, it will 
express its views about it. -An order under 
S. 144, Cr. P. C., which is indefinite as to time 
and which prohibits a parly from doing a 
certain act until the question in di.spule is 
settled by a Civil Court, is in effect a perpetual 
injunction, and is, therefore, without jurisdic- 
tion. The word ‘‘alter" in .S'. 14 1 (4) does not 
mean substituting the name of one party for 
that of the other. Mulhuhiiniara.ssvami K^adetr 
v. Muhammad lio-.elher. 23 Cr. L. J. 404 : 

67 I. C. 500 : 30 M. L. T. 148 : 15 L. W. 423 : 

42 M. L. J. 352 : 1922 M. W. N. 177 : 

A. I. R. 1922 Mad. 76. 

S. 144 — Second order under — Magistrate, 

jurisdiction of — Sub-Magistrate, poieers of — 
High Court, power of, to interfere — Charter Act 
{21 <€• 2.1 Diet., c. lot), S. Pi. 

A Sub-Magistrate while he ought to give due 
and very great resjicct to the advice of his 
District Magistrate, ought to use his own 
judicial mind ami come to Ids own conclu- 
sion whether a Icmpor.ary and emergent order 
under .S. 14 t onght to be jiasscrl. Tlic general 
j ‘‘instructions” of a District Magistrate arc not 
! legally binding on the .Sub-.Magislratc in 
I particular cases. Where a .second order under 
i S. lit docs not .state tliat there has been 
I again a temporary emergency and a continuing 
; or existing insuificiency of the police force to 
protect the petitioner^ in the exercise of their 
right, it is illegal and liable to be set aside in 
revision. Govindn Chetti v. Periirnal Chetti. 

lOCr.L.J. 629 (bl : 

30 I. C. 453 : 38 .Mad. 489 ; 

A. I. R. 1916 Mad. 660. 


An order und.-r S, HI dors not fall within I44_,SVo;)r. 

liic scope of Sfi.* and can onlv be rcvisril 

by High Court under IU7. Government of Action under HJ I'J) ran lx- taken only 
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where immediate prevention or .speed5’^ remedy 
is desirable. Surendra Nath Kahnshi v. Gosthn 
Bclmri Kahnshi. 35 Cr. L. J. 541 : 

147 I. C. 1090 : 37 C. W. N. 962 : 
6 R. C. 39S : A. I. R. 1934 Cal. 139. 

’S. 144 — Scope a7id object. 

The section enables a iMagistrate to make 
temporary orders, irrespective of t!ic rights of 
the parlies concerned. Fraiicis Duke Cohridge 
Su'Ti’ier V. .Jogendra Kuniar. 

34 Cr. L. J. 334 ; 
142 I. C. 319 : I. R. 1933 Cal. 262 : 

A. I. R. 1933 Cal. 348. 

S. 144 — Scope. 

S. 1 tt shonld not be used as a permanent 
expedient. Jifnhhrhari Singh v. .Jagnarain Jtai. 

19 Cr. L. J. 365 : 
44 I. C. 589 : 3 P. L. J. 130 : 
A. I. R. 1917 Pat. 154. 

-S. 144— Scope. 

Sueces'.i%-e orders under S. l i t condemned. 
Gniii'i Diitt Gohind Singh. 20 Cr. L. J. 829 ; 

53 J.'C. 829 : 1 P. L. T. 44 : 
A. I. R. 1920 Pat. 496. 

S. 144 — Scope and object. 

Competition in tra<lc. unless illegal mctlmds 
are adopted, i.s not a wrongful act. 

35 Cr. L. J. 1057 : 
150 I. C. 118 : 14 P. L. T. 740 : 

6 R. P. 712 : A. I. R. 1934 Pal. 104. 

S. 144— Scope and object. 

Operation of orders under, should be kept 
witliin the narrowest possible limits — Locality 
to which the orders arc applied should be 
clearly deflacd — ‘ Particular place ’ meaning 
of, explainevl. Qannr-nd-Din v. Emperor. 

36 Cr. L. J. 951 : 
155 I. C. 526 : 37 P. L. R. 515 : 

7 R. L. 913 : A. I. R. 1935 Lah. 679. 

— S. 144 — S''opc and object — Private right-sy 

protection of. 

The authority should ordinarily b.? exercised in 
defence of rights rather than in tlieir suppression 
unless the Magistrate considers that the other 
action that he is compelcnt to take is not likely 
to be effective. Francis Duke. Cobridge Stunner v. 
Jogendra Knmar. 34 Cr. L. J. 334 : 

142 I. C. 319 : 1. R. 1933 Cal. 262 : 

A. I. R. 1933 Cal. 348. 

S. 144 — Scope and object. 

Where an order under S. 114, directs the 
public to refrain from meeting on any road, 
thoroughfare or street situate within certain 
specified limits, the order cannot be cons- 
trued as prohibiting the doing of those acts 
in public place like a temple or a graveyard. 
Sorab Shnvaksha v. Emperor. 

36 Cr. L. J. 547 ; 
154 I. C, 637 : 36 Bom. L. R. 1129 : 
7 R. B. 359 : A. I. R. 1935 Bom. 33. 
S. 144 — Scope and object. 

Wliere S. 107 or S. 145 will meet the require- 
ments of the case, S. 141 is not an appro- 
priate remedy and if it is found that the 
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danger was not so imminent that it could 
not be -otherwise averted, an order under 
S. 144 will generally be held to have been 
made without jurisdiction. Jagrup Kumari v. 
Chotcy Narain Singh. 37 Cr. L. J. 95 : 

159 I. C. 455 : 2 B. R. 83 : 8 R. P. 279. 

S. 144 — Scope of — Dufy of Magistrates 

to 2 >rotcct civil rights of parlies. 

It is the obvious duty of the executive to 
uphold the civil rights declared by its own 
Civil Courts, Although the interests of the 
public peace are paramount, W’here a IMagistrate 
must be aw’are tiiat there will ijrobably be a 
disturbance of a person’s civil rights, it is his 
duty to exhaust every measure at his disposal to 
uphold declared civil rights before he abandons 
the .atlem])t, and he .should resort to S, 144 only 
if there is no time or opportunity for any other 
course. Caddani Vcnkatasiibba Jleddi v. 
Emperor. 28 Cr, L. J. 325 : 

100 I. C. 709 : 52 M. L. J. 298 : 

25 L. W. 375 : 7 A. I. Cr. R. 531 : 

A. I. R. 1927 Mad. 368. 

S. 144 — Scope of — Ex parte order, 

legatity of — Holding hat on one’s O7on properly 
— Breach of peace — Proper j^i'occdure. 

Every person is ordinarily entitled to exercise 
all rights of ownership on his property and the 
holding of a hat on one’s own property i.s not 
in itself a -wrongful act. Criminal Court / 
assuntes juri.sdiction to interfere with this "'i- 
lawful exercise of a person’s right of ownership, 

‘ wlien such exercise in its ulterior consequence.5, 
and being directed primarily against the lawful 
exercise of another person’s right of ownership, 
is likely to c.ause a breach of the peace. An 
order, prohibiting a party from ever holding 
a hat at any place on his own property is not 
compelcnt under S. 141. It is nob proper for a 
IM.agislrate to pass an c.v jtarlc order under 
S. 14 1, and, when its propriet3' or legality is 
challenged, to po.stpone the liearing of the 
matter from lime to time until about the 
termination of the force of the order. Such 
matters ought to be disposed of quickly’- in order 
to avoid unnecessaril}^ encroaching on the civil 
rights and liberties of tiie subject. Banaioari 
Lai Bam v. Pronab Krishna Majumdar. 

24 Cr. L. J. 164 : 

71 1. C. 516 ; 35 C. L. J. 397 : 

C. W. N. 653 : A. I. R. 1922 Cal. 569, 

S. 144 — Scope of — Immediate action, 

xchen justified. 

The gravamen of the provisions of S. 144, 
consists in providing speedj* reined^' in cases of 
emergenej’ and a Magistrate is justified in 
passing a ex parte order under Sub-s. (2) immedi- 
atety on receiving a Police Report if he is 
satisfied that immediate action is necessary. 
An aggrieved party can move the Court for a 
recisssion or alteration of the ex parte order 
under sub-s. (4). Jang Bahadur v. Emperor. 

25 Cr. L. J. 433 : 

771. C. 721 :11 O. L.J. 54: 

A. I. R. 1924 Oudh 338. 

S. 144— Scope of — Magistrate’s power to 

pass mandatory order — Person taking possession 
of land in dispute and erecting fence round it — 
Removal of fence. 
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.S. 141 docs not .•mlluirizc a Ma^islralc to 
jj.Tss .any mandatory onicr. All that the Maftis- 
tratc can do is to direct any jicrson to abstain , 
from a certain act or to take certain order with \ 
certain property in liis jiossession or under his '• 
inannRcmcnt. In other words, the section 
cmpowcr.s a Mapistratc to pass a restrictive 
order. Hence a Magistrate cannot direct a ' 
person who has taken ])osscssion of the disputed 
land and erected fence round it, to remove the 
fence. Himala Kanta liagchi v. Sant KumaT 
(ihnsh. 40 Cr. L. J. 144 ; 

178 I. C. 945 : 19 P. L. T. 620 : 

5 B. R. 169 : 11 R. P. 311 : 

A. I. R. 1938 Pat. 610. 

S. 144 — Scope of — Order under seetion, ] 

•xhni maij he rescinded — ‘'Made under this 
serlinn,” meaning of — '‘Alter or rescind " meaning 
of — J’ossrssion, dispute as to — Ilcmcdij proper — ■ 
I'rocccding under S. 141 — Magistrate, poiccr of, to \ 
convert into inquiry under S. 145, ' 

S. lit (4) is not confined to cases where there 
has been a elianpc of eireumstanccs since the 
orijpnal order was made, and, althoujih a 
.Ma"i>trate oni;ht not to interfere with an order 
once nmdc under the section unless very good i 
reasons are disclosed for <loing so, he may 
rescind such an order, if he is .satisfied that it 
ought never to have been made. Per 
MutlicI:, J. — S, 1 1 1 is of general api'lication and 
contains nothing which ousts the .Magistrate’s ■ 
jurisdiction in eases of hona /(ffc dispute as to 
possession of land. But where S. 107 or S. 14.7 
will meet the rc(iuiremcnts of the ease, S. 14 t is 
not .an appropriate remedy, and ought not be ; 
used as a substitute for those sections. The 
words “alter or rescind” in S. 144 (4) empower 
a District Magistrate to modify or cancel an 
order under that section upon any ground what- 
.soever. Per .fxcala Prasad, J. — When one j)arty 
is clearly in the wrong and threatens to nsurj) 
the rights of another who is in actual possession 
of the land in dispute, the proper remedy is an 
order under S. 14 1, or S, lOT. Where in a 
proceeding under S, 144, a Magistrate comes 
to the c-onelusion that there is a bona fide 
dispute as to the possession of the parties, then 
he is bnuinl to start an cmpiiry under S. 147 
either in continuation of his order under S. 14 1 
or in stipcrsession thereof, for S. 147 is the only 
seetion under wliich an cmpiiry in the ease of a 
danger of a hreaeh of the jicace eoneerning a <Iis- ' 
pule as to land can he made. The words “rescind j 
or alter’’ in el. (4) of S. 14 t arc wide enough to 
vest the Magistrates mentioned in that clause 
with unlimited power to deal with an order ' 
passed under cl. (1) of the .section on the 
ipiestion of jurisdiction as well as niion the 
merits. SheUatat: Sinsh v. Kamar-ud-Din 
Mandai. 23 Cr. E. J. 549 : 

68 I. C. 149 : 3 P. L. T. 573 : 

1922 Pat. 241 : 4 U. P. L. R. Pat. 57 : 

A. I. R. 1922 Pat. 435. 

S. 144 — Scope of — Urgency — Jlrcaeh of 

peace, tiketihond of — Personal apprehension of 
Magistrate. 

S. lit is ordinarily to be used in eases of 
urgency and an ordi'r should not be maile without 
rminliinr any urgency in the matter ami from 
the .Magistrate's personal ajiprehcnsion that the 
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parties would breal; the puiilie pc.icc, rUsen 
there was no report from the P.jIic:- tliat there 
was a likelihood of any suc!i hreaeli. Kr.mini 
Mohan Das Gupta v. Harendra !\umar Sarhar. 

13 Cr. L. J. 126 : 

13 I. C. 782 : 38 Cal. 876. 

S. 144 — Scope of ohjii!. 

The section docs not (‘ne.Me the .Magis- 
tr.ite to make a mandaloiy order diiect- 
ing the ojiposite parly to do .some act, the 
opj)o.sitc party is under no obligation 
to obey it. Conserpicntly, di.sohciiienec of such 
order is not punishahle under .S. l.Sd, Penal 
Code. Kusum Kumari Dchi v. Xatini Delii. 

34 Cr. L.J. 1192: 
146 I. C. 169 : 38 C. W. N. 115 : 6 R. C. ISI : 

A. I. R. 1933 Cal. 724. 

Ss. 144, 145 — Scope if — Dispute regard- 
ing land, etc. — Proceedings under both sections, 
legality of. 

The proper proceeding to be adopted when 
there is a dispute concerning land or water 
which is likely to c.uisc a breach of the jieaee 
is a proceeding under S. 147 ami not a pro- 
ceeding under S. 144. A proceeding under 
.S. lit has nothing to do with the tpie.slion 
of (>os^o.-sion of the parlies. It relates only to 
temporary order in emergent cases ' of 
aiilirehemied danger. S. 117. on the other 
hand, rclatc.s to a dis]mlc concerning laiul or 
water that may be likely to c.inse a breach of 
the j)c:«cc. It is (piilc ojjcn to a Magistrate, 
after a final order under S. 144 has been 
passed, to draw up proceedings under S. 147. 
Jhaman .Mahuon v. Thakuri Mahton. 

21 Cr. L. J. 625 : 
57 I. C. 449 : 1 P. L. T. 369 : 
2 U. P. L. R. Pat. 192 : A. I. R. 1920 P.at. 219. 
Ss. 144, 145 — Scope of. 

The jirovisions of S. 1 17 were enacted with 
the specific intention of ilelinitcly .settling a 
quarrel after a fair hearing of each .side, and 
proceedings under S. 1 1 1 should not be substi- 
tuted for jiroecedings under S. 1 17 in order to 
evade the jirovisions of law which require an 
imjuiry into the (jue.stion of jiosscssion with 
reference to the evidence mlduccd hy the 
jiartics. The use of .S. 1 1 1 is a .suitable method 
of avoiding a breach of tiic jica-e only if it is 
clear ujion a reading of the Police rcjiort that 
the claim of the jiarty i-rcating llic disiur- 
banec is jiot a claim made in g.'od faith. 
Where, however, the facts on the record clearly 
indicate that a pro-ceding under S. 1 17 is 
necessary, the .Magistrate ha.s no jurisdiction 
to take iietiou un ter S. 111. Kaniz .Uriina v. 
Diuperor. 19 Cr. L. J. 869 : 

47 I. C. 65 : 3 P. L. J. 243 : 4 P. L. W. 354 : 

A. I. R. 1918 Pal. 663. 

Ss. 144, 195. 476-.SVnpr of S. Ill — 

Magistrate, joe.vir of. to prohiOit mark't -Dir. 
ohedicnee of order— Ofteihe —Penat Code. ,S. Iw. 
elements of — Direction fit pro'‘ ndinu— I’riinn 
facie ease. 

.\ Magistrate has jiowcr iimh r S. 1 1 1, to isMic 
a notice, jir'diihiting the Im'ilhig of a new 
imirket on the sain- d.-.y .is tie- old market is 
held, in ord<r to juesent a b.’-earh of the 
peace but he has no jiower . nmh r the section 
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to pass a general order restraining the holding 
of a hal or market. A disobedience of a valid 
order under S. 144, is punishable under S. 188, 
Penal Code, prosecution for which might be 
started either by sanction given under S. 195 
or by an order passed under S. 47G, but dis- 
obedience itself is not punishable under the 
said section unless that disobedience causes or 
tends to cause obstruction, annoyance or inju^ 
to any person lawfully employed. A Court in 
giving directions for the prosecution under 
S. 188, Penal Code, is bound to find that there 
was a prime facie case with respect to all ele- 
ments which are essential to constitute the 
offence with respect to which the order under 
S. 47G is passed. An order which does not set 
forth all the elements of an offence covered by it 
is, therefore, without jurisdiction. Parmcslnoar 
Rai V. Emperor. 23 Cr. L. J. 381 : j 

67 I. C. 205 : 3 P. L. T. 208 : 1922 Pat. 204 : , 
U. P. L. R. Pat. 34 ; A. I. R. 1922 Pat. 84. j 

S. 144 (1), (2) — Scope of— Orders under. 1 

The first two clauses of S. 144 do not invest : 
the Magistrate with any power to issue an 
order to the general public. They are confined j 
to the case of an individual person or persons. \ 
Sat Narain v. Emperor. 41 Cr. L. J. 121 : 1 

185 I. C. 172 : 1939 A. L. J. 1011 : 

I. L. R. 1939 A. W. R. 711 : 

1939 AIL 934 ; 12 R. A. 307 : 
A. I. R. 1939 All. 746. 

S. 144 (1), (3) — Scope of — Order con- 
templated — District Magistrate, poioers of. 

The District Magistrate has jurisdiction 
throughout his District and is empowered to 
direct any person to abstain from a certain act 
if he considers that such direction is like- 
ly to operate in anj' of the ways men- 
tioned in Sub-s. (1) of S. 144. Sub-s. (3) of 
S. 144 has nothing to do with the nature 
of the order but is one of four sub-sections 
which refer to the manner of promulga- 
tion and to the duration of an order under 
Sub-s. (1). When because of the number of 
persons to be directed, it is impracticable for 
the Magistrate to issue notice to each indivi- 
dual, he can issue an order to the public 
generally, including besides residents, persons 
who may frequent or visit a particular place 
and such order will bo effective against each 
individual to wliose knowledge it has come. 
Abdul Karim Shorash v. Emperor. 

38 Cr. L. J. 354 {&) : 

167 I. C. 284 : 1. L. R. 1937 Nag. 228 : 

17 Lah. 515 ; 38 P. L. R. 964 ; 

9 R. L. 474 ; A. I. R. 1937 Lah. 80. 

— — S. 144 (3) — Scope — Order to general 

public, legality of — Parlicular place, what is. 

Sub-s. (3) of S. 144 has nothing to do with 
the nature of the order, but is merely one of 
the four sub-seetions which refer to the manner 
of promulgation and to the duration of an 
order under Sub-s. (1). Where an order Is passed 
under S. 144 to the public generally, prohibit- 
ing them from doing certain acts “ within the 
limits of Nawadah Union Committee,” the 
order sufficiently describes a particular place 
within the meaning of S. 144 (3) when the 
limits of the Union Committee are clearly and 
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specifically defined. Jn the matter of : Madan 

Kishorc. 41 Cr. L. J. 414 : 

181 1. C. 135 : 21 P. L. T. 231 : 

6 B. R. 425 ; 12 R. P. 578 : 

A. I. R. 1940 Pat. 446. 

S. 144 (3) — Scope and objeet — Parti- 
cular place, meaning of. 

The expression “particular place” in Sub-s. (3) 
of S. 144 implies that the place to which 
the restriction applies should be sufficiently 
particularised. Vasant B. Khare v. Emperor. 

36 Cr. L. J. 130r 
152 I. C, 701 : 36 Bom. L. R. 733 : 

59 Bom. 27 : 7 R. B. 161 : 

A. I. R. 1934 Bom. 375. 

S. 144 (4) — Scope of. 

The jurisdiction conferred by S. 144 (4) is 
neither appellate nor revisional but is a special 
one that can be exercised only if the actual 
terms of the section are strictly satisfied, 
•lurisdiction is given by this sub-section only 
to alter or rescind the order by which the 
petitioners are said to be aggrieved. Sevugan 
Chettiar v. Karuppan Chettiar. 

38 Cr. L.J. 864 : 
170 I. C. 193 : 1937 M. W. N. 210 : 

45 L. W. 367 : 10 R. M. 152 ; 

A. I. R. 1937 Mad. 487. 

S. 144 — Starting of rival business in close 

proximity to previously established one — Order 
under S. 144 against person interested in rival 
business, if can be issued. 

A Magistrate, as an emergency measure, has 
power to stop, by an order under S. 144, the 
holding of a hat, or the e.xercise of his rights by 
a man on his own land. But a man, who holds a 
hal on his own land, is perfectly entitled to do 
so and that by itself is not a wrongful act. Com- 
petition in trade, unless illegal methods are 
adopted, is not a wrongful act. When a rival 
business is started in close proximity to a 
previously established business the person 
interested in the latter is bound to object to the 
former and some sort of strained feeling is 
inevitable. This by itself is no ground for 
restraining the new-comer from carrying his 
trade unless he is doing or is likely to do any 
wrongful act which may lead to a breach of the 
peace. In such a case the best course is to 
prohibit the doing of the wrongful act, or if 
necessary, to bind down the wrong-doer under 
S. 107, Cr. P. C. But an order more or less 
of a permanent nature is not justified under 
S. 144, Cr. P. C., which is meant for speedy 
remedy. Kama Barik v. Emperor. 

41 Cr. L. J. 463 : 

187 I. C. 511 : 6 B. R. 480 : 12 R. P. 637 : 

A. I. R. 1940 Pat. 185. 

S. 144. 

Suspension of order — High Court can, under 
inherent powers, suspend operation of order 
under S. 144. Pitchai v. Muhammad Athain. 

33 Cr. L. J. 826 : 
139 1. C. 773 : 1932 M. W. N. 726 : 

36 L. W. 461 : 63 M. L. J. 594 : 56 Mad. 149 : 

I. R. 1932 Mad. 793 : A. I. R. 1932 Mad. 720. 

S. 144 — Time-expired order — Revision. 

High Court will not, in revision, interfere with 
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nn order under S. I'J-t, wliieli Iins expired by 
Inpcc of time, nnd ndjudiente upon mnltcrs • 
■H'hich have no practical cfTcel. Kvppit Odni/ar '■ 
V. Poomalal Gouudnu. 25 Cr. L. J. 1304 ; ! 

82 I. C . 472 : 47 M. L. J. 439 : ‘ 
1924 M. W. N. 675 ; A. I. R. 1924 Mad. 896. j 

S. 144 (.5) — Thiic-c.rpircd order, selling 

aside of. 

An order, which on tlic dale on which it is 
sought to be revised by the High Court has 
censed to be in force by cfliu.x of time under 
.S. 1-14 (.'>) sliould not be interfered with in revi- 
sion under S. 435, Cr. P. C. S’xaminatha 
Mtidaliar Gopalkrishua Naidii. 

16 Cr. L. J. 292 : 
28 I. C. 160 : A. 1. R. 1916 Mad. 626. 

S. 144 — Time, nou-spccificalioit of — ' 

Older, talidily of. | 

An order made under S. i.s not bad because 1 
omits to state that its operation is confinc<I to ' 
two months or some shorter period from the ' 
making thereof. NnlJiit v. Emperor. | 

6 Cr. L. J. 194 : i 
6 C. L. J. 186 : 11 C. W. N. 942 : ' 
2 M. L. T. 474 . 1. L. R. 34 Cal. 897. ; 

S. 144 — Too often resort to the proi'isions 

of — Ilccourse to S. 107 . or Charter XII of the 
Code — When time fixed in the order expires. 

A Magistrate .should not have rci)calcd re- ^ 
course to the provisions of S. Ml in the same ' 
dispute. He must take steps under the pro- | 
visions of Chapter XII or S. 107, Cr. P. C. 
or apply to Government under clause (5) of 
S. l-M when the period of two months fixed in 
the order expires. Srcaminalha Mudaiiar v. 
GopalaUrishna. 16 Cr. L. J. 592 : 

30 I. C. 144 : A. I. R. 1916 Mad. 640. 

• S. 144 — Trustee of temple required to 

abstain from interfering leith eonduct of adya- 
paknm service — Order, xohclher dctinitc. 

Where a trustee of a Vaislinavite temple was 
directed under S. M-t to abstain from “ in any 
way interfering with the conduct of the adya- 
pakam service” ; Held, that the ortlcr was 
dcnnilc and .sunicicnlly dclincd the acts from 
which the trustee was required to ab.stain, and 
rendered the acts ‘ certain ’ within the section. 
In re : Srinivasa Thalhachariar, 

19 Cr. L. J. 933 (.a) : 
47 I. C. 657 : A. I. R. 1918 Mad. 18. 

S. 144 — VaUdity of order. 

An onler directed to the jniblic when frctpicnt- 
ing public or private .streets in a particular city 
is suriicicntly definite as to place to comply 
^\ith the rcipiircments of .'i. Ml. Sohrab 
Sliavxk^ha v. Emperor. 36 Cr. L. J. 547 : 

154 I. C. 637 ; 36 Rom. L. R. 1129 : 

7 R. B. 359 ; A. I. R. 1935 Bom. 33. 

S. 144 — J'alidity <f order. 

•\n order prohiljiting the public gencr.illy from 
taking part in procc*---ions within the whole of 
the .'lunicipal limits .and all priiblic jdaec.s with- 
in such limits is illegal. Motihd v. Emperor. 

33 Cr. L. J. 75 ; 
134 1. C. 1237 : 33 Bom. L. R. 1178 : 
1. R. 1932 Bom. 2I : A. I. R. 1931 Bom. 513. 
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S. 144 — Validity of order. 

An order under S. M t can be directed to the 
public generally only “ when frequenting or 
visiting a particular place ”, such, for instance, 
as a market or other place within' a spccicd 
boundary, Tlicre is no power to direct the 
pidilic gcncrallv simplicitcr. Motilal v Emperor. 

33 Cr. L. J. 75 : 
134 I. C. 1237 : 33 Bom. L. R. 1178 : 

I. R. 1932 Bom. 21 : A. I. R, 1931 Bom. 513. 
S. 144 — Validity of order. 

Order containing reference to customary rules 
and timings is not indefinite and ambiguous — 
It is a valid order. 

35 Cr. L. J. 699 : 
148 I. C. 518 : 11 O. W. N. 384 : 
6 R. O. 419 : A. I. R. 1934 Oudh 162. 

S. 144 — Validity of order. 

Order for injunction must be absolute nnd 
definite and not conditional. Emperor v. Ilhola 
Giri Mohunt. 37 Cr. L. J. 696 : 

162 I. C. 827 : 63 C. L. J. 137 : 
40 C. W. N. 640 : 8 R. C. 662 (2) ; 

A. I, R. 1936 Cal. 259. 

S. 144 — Validity of order. 

Order under — Decision upon rights of parties, 
such decision being unnecessary— Order can 
be sol aside iiftcr its expiry. Joint Agents, 
J. G. N. ct- Ey. Co. v. Xarain Singh. 

34 Cr. L. J. 717 ; 
144 I. C. 228 : 14 P. L. T. 379 : 

I. R. 1933 P.st. 221 (2) : 
A. I. R. 1933 Pat. 185. 

Ss. 144, 134 — Copy of order not stuck 

I up as required by S. 131— Irregularity, xohen 
I material — Order under S. Ill, xolicn inadequate 
to sustain convietion. 

Whereas required by S. lUl, no coj)}' of an 
i or«Icr under ti. M-t, is' stuck uj), the irrcgula- 
1 rily would be immaterial provided the per- 
; sons whom it was .souglit to prosecute in 
. respect of any disobedience of the order bad 
j knowledge of its contents. Tiie service of 
the order which was only a precis of formal 
! order under .S. Mt, was insullieicnt and being 
j inconsistent with main order, could not 
1 sustain conviction. .-Ibii Husain Sheikh v. 
I Emperor. 41 Cr. L. J. 864 : 

190 I. C. 228 : 44 C. W. N. 641 ; 

! I. L. R. 1940 2 Cal. 110 : 13 R. C. 157 : 

A. I. R. 1940 Cal. 358. 

i Ss. 144. 145. 

SccCr. I’. C., IH'.ii?, S. 107. 

Ss. 144, 145— under S. Hi, 

I lehcn should be taken. 

When, in the cour'C of a proceeding under 
S. M-t. the M.igi-trate finils that there is a 
bona fide di'jvute a-, tf) p'K.e'--ie,ri of kind 
likely to e.ni-e a bre;r-h of tlie p'-.n-e, he is 
bound immedi.it'dy to ta!;e ai-lion iiiid-r S. Mj, 
Virii Eanu v. Dr.C’indas Jif.m'ti las. 

41 Cr. L. J. 952 : 
190 I. C, 618 : 1940 Kar. 503 ; 13 R. S. 110 : 

A. I. R. 1940 Sind 158. 

Ss. 144, 145, application cf— Order 
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spending itself by expiry of time — Interference in 
revision. 

Although where there is a bona fide dispute 
of possession between the parties, the Magis- 
trate ought to proceed under S. 145, and not 
under S. 1-14, the High Court will not inter- 
fere with the order under S. 144, after it has 
spent its force by reason of the expiry of the 
period and to direct the Magistrate to begin 
under S. 145. Jagernath Singh v. Ramjas Singh. 

35 Cr. L. J. 88 : 
146 I. C. 557 : 6 R. P. 274 : 
A. I. R. 1933 Pat. 584 (2). 

Ss. 144, 145 — Exercise of poiocrs under 

S. 144 — Duty of Magistrate. 

It is true that S. 144 gives wide powers to 
the Magistrate and that imminent danger to 
the public peace justifies the subordination of 
private interests. At the same time care 
should be taken to see that use of this section 
is not invoked by one party to a dispute in 
order to obtain material advantage over the 
other. Viru Kamu v. Dcicandas Jhamandas. 

41 Cr. L. J. 952 : 
190 I. C. 618 : 1940 Kar. 508 : 
13 R. S. 110 ; A. I. R. 1940 Sind 158. 

Ss. 144, 145 — Habitual and unjustified 

use of S. 144 as substitute for Ss. 107 and 145. 

There is no justification for periodical re- 
course to S. 144 on the plea of emergency 
in cases where emergency e.xists only by reason 
of neglect of the authorities to take proper 
order when the facts first came to their notice. 
What the Court deprecates is the habi- 
tual and nnjustifiable use of S. 144 as a 
substitute for Ss. 107 and 145. Viru Kamu 
V. Dewandas Jhatnandas. 41 Cr. L. J. 952 : 
190 I. C. 618 : 1940 Kar. 508 : 13 R. S. 110 : 

A. I. R. 1940 Sind 158. 

Ss. 144, 145 — No real dispute as to pos- 
session — Imminent danger of breach of peace — 
Order under S. 144 is proper — Order under S. 145, 
when becomes necessary. 

It is only where there is a dispute likely to 
cause a breach of the peace concerning any 
land or water or boundaries thereof and the 
dispute requires to be decided on evidence, 
that resort to S. 145 becomes necessary; and 
for this purpose the dispute has to be a real 
dispute and not a mere pretence on behalf of one 
of the contesting parties. Where A is in pos- 
session of the land and continuing it and B 
is trying to take the possession of the same land 
and the Police report that there is imminent 
danger of a breach of the peace an order 
under S. 144 is proper one as there is no 
real dispute about possession at all. Bhunesh- 
war Prasad v. Rommoy Roy. 41 Cr. L. J. 417 : 
187 I. C. 139 : 6 B. R. 428 : 12 P. R. 588 : 

A. I. R. 1940 Pat. 492. 

Ss. 144, 145 — Petition under S. 145 (4) — 

Order not purporting to he under any provision of 
law — No decision that dispute is likely to lead to 
breach of peace — Effect of order — Held, order and 
expression of opinion therein were void of legal 
force. 

Where on a petition presented under S. 145 
(4) an order is passed which really does not 
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purport to be passed under S. 145 or 144 
and does not, in fact, purport to be an order 
passed in the exercise of any jurisdiction 
conferred on the Magistrate by any section of 
the Cr. P, C. or any other provision of law, 
and the Magistrate did not decide, as a matter 
of fact, -whether this dispute w’as likely to lead 
to a breach of the peace or a disturbance of 
public tranquility, the essential preliminary 
to assuming jurisdiction thus not being found 
to exist, his order must be deemed to be an 
order having no legal force, and any expres- 
sion of opinion contained therein must be 
deemed to be void of legal force or effect. In 
such circumstances, there is no order which 
requires to be formallj' set aside or modified 
in revision, the order complained of being one 
which has really no legal force or effect. 
But such an order must neccssarilj" prejudice 
a party and it is not at all desirable that 
the Magistrate who has jurisdiction should 
1 omit to exercise his jurisdiction in the manner 
prescribed by law, but on the other hand, pro- 
ceed to deal with it in a way not contem- 
plated by the law. Vattathara S. J. v. Reverend 
Koshi. 38 Cr. L. J. 892 : 

1701. C. 390; 45 L. W. 473 : 

1937 M. W. N. 636 : 10 R. M. 198 ; 

A. I. R. 1937 Mad. 494. 

Ss. 144, 145 — Police report and sketch, 

evidentiary value of — Orders tinder S. 144, how 
far evidence of possession — Evidence — Admission 
of documents without objection — Evidentiary 
value, whether may be challenged subsequently. 

An order under S. 144 could only refer to a 
point of time when it was passed and cannot 
show Avho was in possession when the statutory 
period during whicli that order remained 
operative was at an end. A judgment of a 
Criminal Court in which a person was acquitted 
and in which it was incidcntly found that he 
was in possession, can only be evidence of the 
fact that there was such a case and that it 
ended in such acquittal; the finding on the 
question of possession which is a ground of 
such acquittal can hardly be any evidence in 
subsequent proceedings between the parties 
with regard to the property in dispute. The 
only legitimate use to which a Police report 
and sketch prepared in connection with pro- 
ceedings under S. 145 could be put to is to 
treat them as the basis of the proceedings 
and as affording materials for determining the 
likelihood of breach of tlie peace and of the 
identity of the subject-matter of the dispute 
and of the disputing parties. The fact evi- 
denced thereby, of the Sub-Inspector having 
seen the parties in possession of certain plots, 
cannot be treated as evidence of possession. 
The fact that such documents were admitted 
without objection does not prevent their 
admissibility as evidence of possession being 
challenged subsequently, the question being 
not a mere question of mode of proof but a 
question of the evidentiary value of their 
contents. Shashi Mukhi Debi v. Sarat Chandra 
Chakravarty. 28 Cr. L. J. 329 : 

100 I. C. 713 : 31 C. W. N. 310 : 

45 C. L. J. 537 ; A. I. R. 1927 Cal. 327. 

Ss. 144, 145 — Possession, dispute as to — 

Proceedings, proper. 
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an offence is punisliable under S. 168, Penal 
Code, provided sanction for prosecution is given 
under S. lOo. Nagendro Nath Bisxjoas v. 
liakhal Das Sinha. 20 Cr. L. J. 113 (a) : 

49 I. C. 97 : 23 C. W. N. 141 : 
A. I. R. 1919 Cal. 108. 

Ss. 144, 195, 476 — Injunction under 

S. Hi — Disobedience of order — Penal Code, 
S. ISS, prosecution under — Cognizance of case by 
same Magistrate — Irregularity. 

A Magistrate, wlio institutes the proceedings un- 
der S. 144, cannot take cognizance of the offence 
under S. 188, Penal Code. He should either take 
action under S. 476 or under S. 193. Chandra 
Kanta Kanjilal v. Emperor. 17 Cr. L. J. 464 : 

36 I. C. 144 : 20 C. W. N. 981 : 

A. I. R. 1916 Cal. 69. 

Ss. 144, 435 (3) — Interference -.oith order 

of Magistrate having jurisdiction — Revision. 

Where the Magistrate had jurisdiction to make 
an order in case of need, whether that order 
was or was not the best that could have been 
made, is *.not a question which should be con- 
sidered in revision. Bandalapalli Pedda v. 
Maka Subbarayadu. 11 Cr. L. J. 194 : 

4 I. C. 1128 ; 5 M. L. T. 217. 

Ss. 144, 429— -Final order under S. Idi 

— Sale of properly kept in custody— Revision — 
Interference. 

Once a Magistrate passes his final order under 
S. 144, he is functus officio and cannot make any 
order with respeet to the sale of property kept 
in custody. Such an order is not an executive 
order and is ultra vires and revisable by the 
High Court. Mainabati v. Dulla Manjhi. 

21 Cr. L. J. 657 : 
57 I. C. 817 : A. I. R. 1910 Pat. 155. 

Ss. 144, 476— Penal Code, S. ISS— 

Order under S. IM, disobedience of — Order direct- 
ing prosecution— Magisiratc, duly of. 

A Magistrate should not sanction a prosecution 
under S. 188 of the Penal Code unless he thinks 
that all the elements necessary for a conviction 
are present. A Magistrate ought not to make 
an order under S. 476, Cr. P. C., sanctioning 
prosecution for an offence under S. 188, Penal 
Code, for disobedience of an order under S. 144, 
Cr. P. C., without coming to a finding whether 
the disobedience of the order caused or tended 
to cause a riot or an affray or a breach of the 
peace. Kumud Nath Chakravarly v. Ajoo 
Pramanik. 21 Cr. L. J. 675 ; 

57 I. C. 915 : A. I. R. 1920 Cal. 520. 

S. 144, 530, 529 (f), 531— Traus/cr of 

application under S. 144 {4) by District Magis- 
trate — Validity of. 

Where the District Magistrate transfers an 
application made under S. 144 (4), the order of 
transfer cannot be regarded as void and 
cannot be set aside merely on that ground, in 
view ofS. 529 (f), Cr. P. C., and also of S. 531 
of the same Code. Sevugan Cheltiar v. 
Karuppan Chettiar. 38 Cr. L. J. 864 : 

170 I. C. 193 : 1937 M. W. N. 210 : 
45 L. W. 367 : 10 R. M. 152 ; 
A. I. R. 1937 Mad. 487. 
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S. 144, (1), (4), 145 — Possession doubtful 

— Proper section under •which order can be passed 
— Order amounting to ejectment decree of Civil 
Court, whether can be made by Magistrate — Jtiris- 
diction — Ultra vires order, whether can be set 
aside under Sub-s. {4) of S. 144 — Revision. 

It is only when possession is either undisputed 
or clear beyond any shadow of doubt that S. 

144 applies. Where the possession is disputed, 
the section has no application, the effective and 
proper section is S. 145. A Magistrate has no J 
jurisdiction to pass, under S. 144, an order -i 
which amounts to an ejectment decree of a \ 
Civil Court. Where an order made by a 
Magistrate under S. 144 (1) is such as the 
Magistrate had no jurisdiction to make, the 
order cannot be set aside under Sub-s. (4) of 
that section. Such ultra vires orders can be set 
aside onlj-^ by a High Court in revision. Madan 
Lai V. Emperor. TL Cr. L. J. 685 : 

63 I. C. 621 : 2 P. L. T. 484 : 

A. I. R. 1921 Pat. 392. 

S. 144 (3) — Lahore District if “particular 

place” — Order relating to such District — Legality. 

District of Lahore is a particular place within 
the meaning of S. 144 (3). The fact that the 
order forbade meetings in so large a place as 
the Lahore District, does not make the order 
‘illegal’ although it might have made the order 
difficult to enforce for one reason or another. 
Abdul Karim Shorahs v. Emperor. { 

38 Cr. L. J. 354 (b) : j 
167 I. C. 284 : 17 Lah. 515: 38 P. L. R. 964 : 

9 R. L. 474 : A. I. R. 1937 Lah. 80. 

S. 144 (3) — Particular place, meaning of 

— Prohibitory order against public, legality of. 
Frequenting' of “parlieular place” xohelher pro- 
hibited. 

The expression ‘a particular place’ is sufficient- 
ly wide to include the whole district over which 
a Magistrate may have jurisdiction. But the 
public who can be affected by a prohibitory 
order of this nature must consist of those who 
ordinarily frequent or visit or have occasion to 
frequent or visit the district as a whole or some 
place within the district. The law does not 
contemplate the prohibition of the frequenting 
or visiting of the ‘particular place’ to which 
reference is made in Sub-s. (3) but the prohibi- 
tion of some act on an occasion on which such 
place is frequented or visited. Abu Husain 
Sheikh v. Emperor. 41 Cr. L. J. 864 : 

190 I. C. 228 : 44 C. W. N. 641 : 

I. L. R. 1940 2 Cal. 110 : 13 R. C. 157 ; 

A. I. R. 1940 Cal. 358. 

S. 144 {4)— District Magistrate, power 

of, to alter order made by Magistrate subordinate 
to hitn, extent of. 

S. 144' (4) contemplates only a change in the 
nature of the order made and not a change in 
the party against whom it is made. A District 
Magistrate has, therefore, no power under this 
clause to set aside an order made by a Magis- 
trate against one party and to substitute there- 
for a similar order against the other party. 
Ganpat Singh v. Emperor. 19 Cr. L. J. 880 : 

47 I. C': 76 ; 3 P. L. J. 287 : 4 P. L. W. 357 : 

A. I. R. 1918 Pat. 672. 
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Ss. 144, Col. (5), 107 — Enlargement of 

lime Inj successive orders — Illcgnlilt/. 

It is dearly improper Torn .Magistrate to cx- 
teiifl llie period of two inonllis prescribed bs" 
Clause ."i of S. l-ll liy passiii" sucee-ssivc orders 
under that section. When one order under 
S. 1 1 f docs not prove sullicient for the purpose, 
the risht proecdurc to adopt is to commence 
[iroeeedin^ under S. lor. Ilishcssor Cliuelcrr 
liulUi V. Emperor. 17 Cr. L. J. 200 : 

34 I. C. 312 : 20 C. W. N. 758 ; 
_ 24 C. L. J. 272 : A. I. R.1916 Cal. 472. 

S. 145. 

Applicability. 

Arbitration. 

Attachment. 

lireach of Peace. 

Hurden of proof. 

Compromise. 

Construction. 

Costs. 

Death of .Applicant. 

Decree of Civil Court. 

Defeef in Proecdurc. 

Dismiss.'il. 

Duty of Court . 

Duly of Magistrate. 

■Easement. 

Effect of Order. 

Eiupiiry. 

Evidence. 

Ivvidcntiary value of order. 

Einal order, 

Eorum of order. 

Eorum. 

Foundation of jurisdiction. 

Fresh Prnecedin^s. 

Government of India Act, S. 107. 

Immovable Projicrty. 

Information. 

Initial order. 

• .Joint possession. 

.Jurisdiction. 

— Lar"C .-Area. 

1. imitation. 

I.oeal Iiuiuiry, 

Meanin" of words. 

Movable properly. 

Nature of procccdin;t.s. 

Notice 

Object of. 

Order without .Jurisdiction. 

Order without Notice. 

Parties. 

Pendency of Civil Suit. 

■ Police Heport. 

Possession. 

Power of Majjislratc. 

Priliminarj’ order. 

I’roi-cdurc'. 

Question of title. 

lU'ceiver. 

Itch-vancy of title. 

Ilrvision.’ 

S(M5>". 

,(| .-irca. 

Simultcncous J’rn-cedin;rs. 

Symbolical pov-esNion. 

- — Tr.msfrr. 

Trausf. r C.t'c. 

Tr.tn.fcr of Mavi'Jratc. 


, Cr, P, CODE (1898). S. 14.“ 

S. 145 — See al'o (f) Companies .Act. IPi:;. Ss. 
171, ITS). 

' (ill Cr. P. C., IHti.S, S. 107. 

(iff) Cr. P, C., 18tKs. .S. 110 . 

(iV; Cr. P. C.. 18!lh. .S, M.*,. 
r-.-l Cr. P. C., 18!).8. S. 4:!.'.. 

(n) Cr. P. C., 180S, Ss. .(.".S, -1:50. 
(rff) Cr. I’. C., IHO.S, .S, . 1 : 5 !). 

(t'fff) Cr. P. C.. 1808. .S. .-,2(5. 

(f.r'i Cr. P. C.. 1808. S. .-ifll-.A. 

(.t) Penal Code, 18150, S. 00. 

(.rf) Possession. 

S. 145 — Applicnhilitif. 

Dona fide dispute about land — Maj:islrale must 
proceed under S. 1 -l.'i. He may then take pro- 
. ccediujts under Ss. 107 and 141, He cannot 
' warn parties without takini; proceedimts under 
S. 14.7. .-Irnfr .-Iff v. Dtddinn .Momin. 

29 Cr. L. J. 613 ; 
109 I. C. 805 : 10 A. 1. Cr. U. 320 : 

A. I. R. 1928 Pal. .574. 

■ S. 145 — Applicnbilitii. 

Dona fide dispute relatin'! to fishery riftht — 
Proceedin'! under .S. 14.7 and not iind -r S. 107 
should be in.slilutcd. AVords in S. 14.7 are manda- 
tory and those in S. 107 are discretionary. 

' Datnjil Singh v. Dhajti Ghosc. 

6 Cr. L. J. 398 : 
6C. L. J. 697: 35 Cal. 117: 

12 C. W. N. 487. 

S. 145 — .■ipplicnbilil;i — Cause of action. 

“Cause of action’’ is a very un mi table ex- 
jircssion in eonncelion with jiroeccdinits under 
S. 1-1.7. Mariasusai I'dapan v. Ilaji'c Xalriimd 
Azeaudeen Sahib Dahadur. 

37 Cr. L. J. 953 : 
164 I. C. 689 (2) : 1936 M. W. N. 647 : 
44 L. \V. 305 : 71 M. L. J. 305 : 9 R. M. 158 : 

A. I. R. 1936 Mad. 824. 

S. 145 — Applieabililtj — Claim by landlord 

for possession of number of plots — Various 
tenants claiming different plots separately — 
Amalgamation of alt plots in one prorerding, if 
It gal. 

It is not necessarily illegal or irregular to 

■ combine a larpe number of plot.s in a procecdiui! 
under S. 14,7, where the dis])ule i; between 

, a landlord who claims a Inrfte number of plots 
on one ,si<Jc and difTcrent sets of tenants who 
claim different plots on the other, llul parti- 
cular care is required to ensure that the parties 
: are not prejudiced by the amaluamation of a 
number of plots in one proeecdinj;. Daja dope 
V. Suhnn Singh. 40 Cr. L. J. 749; 

183 I. C. 286 : 20 P. E. T. 145 : 
5 B. R. 894 : 12 R. P, 120 ; 
A. I. R. 1939 Pat. 353. 

S. 145 — .ipidiriibitity — Crnpi, ditpute 

ns to — ./nrfs'/frlmu — .Itlarhmnit. 

The right to make rolleetinn, or to afipropriatc 
Itie crops or prndiiee of a vill:!;;i- or shares in .a 
village coui'-s witbiu th- pur-. i-w of S. 1 1.7. 
•A .Al.i'tistrat'- has jiiri'ili-tioa i:nd“r .S. 11.7 
to pass .an ord-r reslrriiniri;; Ih'- di'jiutin;: 
parties from interferin'! with the erojn stored 
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in the threshing floor or to attach such pro- 
pertv. Jiunit Mahton v. Sirajulhaq. 

18 Cr. L. J. 652 : 
40 I. C. 200 ; 2 P. L. W. 67 : 
A. I. R. 1917 Pat. 217. 

S. 145 — Applicnbility — Different plots of 

land — Possession with dijfcrcnt persons — Single 
proceeding — Jurisdiction. 

One proceeding taken under S. 145 in respect 
of different plots of land in the possession of 
different persons is not -without jurisdiction. 
Sajani Kanta lioq v. ShnvisJicr Ali Sheikh. 

24 Cr. L. J. 235 : 
71 I. C. 699. 

S. 145 — Applicability — Disobedience of 

order. 

Order under — Disobedience — Complaint after 
delay of nine months — Reasons for delay given 
— .‘\clion on complaint can be taken. 

35 Cr. L. J. 820 : 
148 I. C. 1014 ; 16 N. L. J. 178 : 
6 R. N. 214 ; A. I. R. 1934 Nag. 114. 

S. 145 (41 — Applicability — Dispossession 

Tvrongful but not forcible — Poioers of Court. 

A Criminal Court cannot take action under 
S. 145 on the application of a party who has 
been wrongfully dispossessed unless the dis- 
possession is forcible as well. Low cO Co. v. 
Manindra Chandra Nandt/. 

26 Cr. L.J. 268: 
84 I. C. 332 : 3 Pat. 809 : 
A. I. R. 1925 Pat. 33. 

S. 145— Applicability— Disputes about 

joint possession. 

S. 145 applies only to disputes about actual 
phj'sical possession and not to disputes about 
joint i)ossession. Wali Muhammad v. Itahmai 
Ali. 29 Cr. L. J. 775 : 

110 I. C. 807 : 11 A. I. Cr. R. 44 : 

A. I. R. 1928 Lah. 818. 

S. 145 — Applicability. 

Dispute about possession of land — Likelihood 
of breach of the peace — Magistrate may proceed 
either under S. 145 or S 144 or S. lOT. ShcoraJ 
Ray V. Chatter Roy. 2 Cr. L. J. 769 : 

10 C. W. N. 288 : I. L. R. 32 Cal. 966. 

S. 145 — Applicability. 

Dispute as to actual possession likely to cause 
breach of peace — One party claiming exclusive 
possession of major portion — Others claiming 
possession of entire land — S. 145 is not applic- 
able. Nandkeshwar Prasad v. Sita Saran. 

34 Cr. L. J. 115 : 
140 I. C. 902 : 13 P. L. T. 609 : 
12 Pat. 87 : I. R. 1933 Pat. 35 (2) ; 

A. I. R. 1932 Pat. 366. 

S. 145 — Applicability — Dispute as to 

exclusive possession of partnership properly by a 
co-partner. 

A dispute as to exclusive possession of the 
partnership property by a co-partner does not 
fall within the purview of S. 145. Radha Raman 
Ghose V. Baliram. 1 Cr.'L. J. 845 : 

8 C. W. N. 885 : 1. L. R. 32 Cal. 249. 

S. 145 — .applicability — Dispute as to 

immovable properly —Tenant of A attorning to 


Cr. P. CODE (1898), S. 145 
B — Tenant's rights to be maintained in possession 
— Proper order. 

In proceedings under S. 145 all that the Magis- 
trate is concerned with is the actual de facto 
possession of the land in question. The mere 
fact that a tenant who is admittedly in posses- 
sion has denied the title of the landlord and 
has attorned to a third party cannot affect the 
right of the tenant in a summary proceeding 
under S. 115 to be maintained in possession 
of the land of which he is in occupation. Where 
C a tenant of A attorned to B, and in pro- y 
ccedings under S. 145, the Magistrate declared t 
that A was in possession : Held, that the 
order of the Magistrate should be modified 
by declaring that A was in possession through C. 
Suraj Mia v. Tnllock. 30 Cr. L. J. 982 : 

119 I. C. 31 : 33 C. W. N. 571 : 

I. R. 1929 Cal. 719 : A. I. R. 1921 Cal. 632. 

S. 145— Applicability — Dispute as to 

right to collect definite share of rents. 

Proceedings under S. 145 are not w^arranted 
by Sub-s, (2) of the section in respect of 
disputed crops or other produce of land or of 
disputed bholi rents or profits of such property 
when these have been severed and removed 
from the land. The definition of “land,” 
however, as extended by Sub-s. (2) of the 
section includes the rents of the land and -where 
there is a dispute between rival claimants 
os to exclusive possession of a certain share of j 
the rents, the section is not inapplicable and ^ 
proceedings may properly be instituted under 
the section. Basudeo Singh v. Mahadco Lai. 

26 Cr. L. J. 1187 : 

88 I. C. 707 : 6 P. L. T. 454 : 
1926 Pat. 142 : A. I. R. 1925 Pat. 618. 

S. 145 — Applicability — Dispute as to 

severed crops — Jurisdiction of Magistrate. 

A Magistrate has no jurisdiction to proceed 
under S. 145 in the case of a dispute relating to 
crops, where, before the initiation of the pro- 
ceedings under the section, the crops are 
severed from the land and consequently cease 
to be immovable propertv. Siia Das v. Jaisri 
Das. ■ 27 Cr. L. J. 1363: 

98 T. C. 483 : L. R. 7 All. 193 Cr. : 

A. I. R. 1927 All. 99. 

S. 145 — Applicability — Dispute between 

members of joint family. 

The possession of the manager of a joint Hindu 
family as against another member, can be 
protected by proceedings under S. 145. 
Kcsavarai/adu v. Chalapatirayadu. 

8 Cr. L. J. 205 : 

18 M. L. J. 343 : 31 Mad. 318 : 

4M. L.J. 301. 

S. 145 — Applicability — Dispute con- 
cerning right to bore for minerals — Court, jurisdic- 
tion of, to go into questions of possession and 
title — Breach of peace apprehended — Procedure. 

Where in a proeeeding under S. 145 the dispute 
between the parties is not one concerning 
land and does not involve any question of 
actual possession, but concerns the rights of 
the respective parties to carry on boring opera- 
tions for coal over a specific area, the Court 
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lins no jtiri'Jdiclioa to "o into intricate cjiic-^tions 
of title and possession wliicli arise between the 
parties. If, in sneh a case, there, is a likelihood 
of a breach of the peace, proceedinps under 
.S. 107, Cr. P. C. should be taken. Indian Iron 
<f' Sled Co., Ltd. V. lianxn Copal. 

22 Cr. L. J. 99 : 

59 I. C. 403 : 32 C. L. J. 54 : 
A. I. R. 1920 Cal. 824. 

S. 145 — AppUcahilitij — Dispute in rcs- 

pert of bund. 

V-4Vhcrc the subjeel-inatter in dispute is a bund 
III c.xistencc and not a mere right to erect a 
bund, the ease comes within the purview of ■ 
S. 11.7. Sashi Dhusan Choiodhury v. Debendra 
Gati Hay. 31 Cr. L. J. 944 : ; 

125 I. C. 857 : 33 C. W. N. 1004 : I 
A. I. R. 1930 Cal. 59. ; 

S. 145 — Applicability — Dispute regard- \ 

ins right to tap trees — Jurisdiction. 

The right to tap a tree is a question which may 
be the subject of proceedings under S. 147. 
Where on a Police report that there was an . 
aiiprohension of a breach of the peace regarding | 
the right to taji a tree, the Magistnitc initiated 
jirocecdings under S. 147 and directed that a 
jiassage may be left in a wall which was being 
built by the second jiarty to enable the first 
party to tap the tree, the only way to cut the 
tree lying over the wall : Held, that the order , 
Ilf the .Magistrate was entirely without jurisdic- 
tion. Jibtal Malito v. Emperor. i 

19 Cr. L. J. 656 : ; 
45 I. C. 848 : 3 P. L. J. 316 : 1 
A. I. R. 1918 Pat. 237. 

S. 145 — Applicability — Dispute regard- 
ing same, out of a number of plots — Ilent half 
share of produce, rpicstion of — No question of share 
as bcticeen parties. 

Where in proceedings- under .S, 147. it is found 
that out of a few plots of land there is no dis- 
pute regarding some of them as to what tenants . 
arc in possession and there is a dispute as to | 
the remaining plots, and it is declared by the 
Magistrate that each party should remain in ' 
possession of the jilots of which they have been 
respectively receiving the rents ; Held, that 
with regard to these remaining plots of land, 
’he .Magistrate ought not to have passed any 
nlcr in the absence of the tenants, because 
liey might be very seriously prejudiced by an 
rdcr in favour of one or other of the partic.s I 
o these proceedings. IVhcrc it is a question , 
of dividing a hitherto undivided share, S. 147 ’ 
may not apjily, but where it is a question of 
rent and it so appears that the rent is half the 
share of the produce, but there is no question 
of shares as hetween the two parties to the 
pro'ceding. S. 147 ajiplies. The question of 
the division of the produce only arises where 
the tenant eomes to pay his rent. Had Das 
Samantn v. .Ibdul Metleb Maliil:. 

16 Cr. L. J. 590 : 

30 I. C. 142 : 19 C. W. N'. 959 : 
A- I. R. 1916 Cal. 727. 

— S. 145 — Apj’lieahilily — Dispute relating 

to elait", to leeich grain and realise treighrtenl 
dues. 


Cr. P. CODE (1S9S;, S. 145 
A claim to sveigh gr.iiu in a rnarl.il and 
, realise the sscighment dues is not eoNcted by 
S. 147. Maqbtil .-Ihmad v. Empet('T. 

23 Cr. L. J. 612 ; 
6S I. C. 836 : 22 A. L. J. 094 ; 
A. I. R. 1922 All. 430. 

S. 145 — .Ipplicnbilil;,'. 

Dispute relating to immovable property 
likely to cause breach of the [icaec — Magistrate 
may proceed either under S. I 17 or S. 107 ; 
Thakur Pandey v. Emperor. 13 Cr. L. J. 526 : 

15 I. C. 798 : 9 A. L. J. 582. 

Ss. 145, 426 — Applienhitity — Dispute 

relating to immovable property- Sate by one of 
the parties of his interest, effect of —Jurisdiction of 
Magistrate. 

Where a .Magistrate receives information from 
any source that there is likelihood of a breach 
of the peace relating to the ])ossc.ssinn of im- 
movable iirojicrty, he is entitled to initiate 
proceedings under S. 147 even although it 
appears that one of the parties has already sold 
the ])roperty provided he has not delivered 
possession to the purchaser and still claims to 
be in possc.ssion of the property. Gouri Shanker 
v. Collector of Muzaffarpur. 26 Cr. L. J. 965 : 

87 I. C. 421 : 6P.L. T. 215 : 
3 Pal. L. R. 127 Cr. : A. I. R. 1925 Pjit. 553. 

S. 145 — .■Ipplicability— Dispute rdutiug 

to land — Possession delivered by Civil Court, 
effect of. 

Though, ordinarily, a dispute relating to land 
should be enquired’ into in a proceeding under 
S. 147 yet when possession in the land is vested 
in one party as against every person claiming 
to be in possession of tbc property by reason of 
I a writ of delivery of possession issued by a 
I Civil Court, r. g., under O. XXI. r. 07, Cr. P. C. 
S. 147 has no aiiplieability. Kamla Prasad 
Singh V. Gobind Sahoy. 24 Cr. L. J. 241 : 

1 71 I. C. 785 ; 3 P. L. T. 826 ; 

I A. I. R. 1922iPat. 13. 

S. 145 — .IppUeability. 

Dispute relating to land — Special provisions 
of S. 147 apiily to the e.vclusion of .S. 110. 
Emperor v. Alisher Dost .Muhammad. 

40 Cr. L. J. 837 (b) : 
184 I. C. 189 (2) : 12 R. .S. 94 : 
A. I. R, 1939 Sind 261. 

S. 145 — Applieability. 

Dispute relating to firovision of immovable 
property — Projicr course is to jirocccd under 
S. 147 and not S. 107. Jalnl v. Emperor. 

19 Cr. L. J. 446 (a) : 
421. C. 974 : 144 P. L. R. 1917 : 

A. I. R. 1918 Lah. 344. 

S. 145 — Applirability — Di'-pute edatinri 

to undivided share of land or its produce 
share of remindar. 

S. 1 17 rloes not npjdy to a disjuite relating to 
an undivideil share in land or to an umlividial 
share in the produce of tlm land, b' i’.ime S. 147 
Sub.,ss. (4) and (O), eonternpiate tluit rne of 
the parties sli;i]i be or sii;,]! j,,.* i„. p;,{ pj 
jKissfssjon of the subjeet-ma.tt' r of the disjiute 
and a party <-:in not be fiut in {>')'•»>•. sion of an 
undivided share of land or its proiiute. Hut a 
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batai share of zemindar in the produce is not 
an undivided share and S. 145 applies to dis- 
putes relating to such a share. Muhammad 
Araf V. Sairamdas Sakhimal. 

37 Cr. L. J. 1030 : 
164 I. C. 969 : 9 R. S. 60 (2) : 
A. I. R. 1936 Sind 143. 

S. 145 — ApplicabiliUj — Dispute with re- 
gard to collection of offerings at temple, lohcthcr 
zoilhiu purvicio of section. 

A dispute with regard to the collection of 
offerings at a temple cannot be said to be a dis- 
pute concerning land or Avater and, therefore, 
cannot come within the piirvicAV of S. 145. 
Ghulam Subtain v. Kaniz Khatoon. 

21 Cr. L. J. 572 : 
57 I. C. 92 ; 5 P. L. J. 246 : 
1 P. L. T. 608 : A. 1. R. 1920 Pat. 383. 

S. 145 — Applicabililg — Dispute zoith 

regard to sub-soil rights — “ Land,” zohether in- 
cludes mining rights. 

The provisions of S. 14-5 may be used in dis- 
putes with regard to sub-soil rights, as the 
definition of land, as given in the Cr. P. C., is 
Avide enough to coA-er mining rights and cA’cn 
prospecting or boring licenses. Bimala Prosad 
Mookerjee v. Tala Iron and Steel Co., Ld. 

24 Cr. L. J. 168 : 
71 I. C. 236 : 35 C. L. J. 456 : 
A. I. R. 1922 Cal. 83. 

S. 145 — Applicability — Easement. 

No action under S. 145 can be taken Avhcrc 
the claim is only to the right to use land cither 
as a public road or as a patlnvay. Turab Ali 
Khan v. Shromani Gurdzoara Parbandhak Com- 
mittee. 34 Cr. L. J. 616 : 

143 I. C. 477 : I. R. 1933 Lah. 356 : 

A. I. R. 1933 Lah. 145. 

S. 145 — Applicability — Fees khulagarai 

arhat and keali zohether come zoithin capression 
“ land and zvalcr”, in S. 145 (1). 

Certain fees called khzitagarai, arhat and keali, 
IcA'ied in respect of boats moored in a shalloAv 
channel and di.ssociatcd from the OAvnership of 
the site arc not included AA’ithin the expression 
“ land and AA'ater ” as used in Sub-s. (1) of 
S. 145, and as explained in Sub-s, (2) of that 
section. Knnjo Mandal v. Sarju Ram Marzaari. 

40 Cr. L. J. 538 : 
181 I. C. 176 : 20 P. L. T. 169 : 
5 B. R. 53 : 11 R. P. 573 ; 
A. I. R. 1939 Pat. 206. 

S. 145 — Applicability — First Class 

Magistrate — Jurisdiction, zohether confined to his 
ilaqa or extends to zoholc District — Proviso to 
S. Ids (4), scope of. 

Where a First Class Magistrate has been in- 
vested Avith poAvers o\mr a Avholc District, the 
mere fact that the District Magistrate has, 
for the sake of conAmnience, dcAuded the District 
into ilaqas and a particular ilaqa has been 
allotted to a First Class Magistrate, does not 
deprive him of jurisdiction to hear a case under 
S. 145, arising out of another ilaqa of the Dis- 
trict. Where no order under S. 145 (1), has 
been passed, the first proviso to S. 145 (4) can- 
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not be resorted to. Ghulam Hussain v. Saja- 
zoal Shah. 

142 I. C. 430 : I. R. 1933 Lah. 204 ; 
34 P. L. R. 365 : A. I. R. 1933 Lah. 143. 

S. 145 — Applicability. 

In spite of delivery of possession by the Civil 
Court, a Magistrate has jurisdiction to start 
a case under S. 145 Avhen there is an appre- 
hension of a breach of the peace, he lias a 
discretion to choose either S. 145 or S, 107. 
Bajcndra Narain Bhanja Deo v, Chintaman ^ 
Mahapatra. 40 Cr. L. J. 339 ; 

180 I. C. 322 : 19 P. L. J. 632 : 
20 P. L. T. 333 : 5 B. R. 385 11 R. P. 493 : 

A. I. R. 1939 Pat. 151. 

S. 145 — Applicability — Joint possession. 

S. 1-15 contemplates cases Avherc one party 
claims to be in actual possession of the subject 
in dispute as against his opponent. A case 
of po.ssession by co-oAvners of property held in 
common cannot be considered in laAV to be a 
case of actual possession on the part of one 
co-OAvner as against another. Arjun Singh v. 
Chnndan Knar. 22 Cr. L. J. 625 ; 

63 I. C. 321 : 24 O. C. 167 : 
A. I. R. 1921 Oudh 6. 

S. 145 — Applicability-— Joint possession 

— Co-sharer in exclusive possession of defined area 
— Other claiming joint right. 

If property is found to be actually in the joint 
possession oY parties, S. 145 cannot apply, but 
that if one party, CA’cn if a co-sharer, is in exclu- 
sive possession of a defined area, and the other 
party claiming a joint right therein Avants to 
disturb his possession, then the provisions of 
the section Avould apply. Laxman. v. Garni 
Singh. 17 N. L. J. 216 : 

A. I. R. 1935 Nag. 44. 

S. 145 — Applicability — Joint possession 

— Magistrate's duty to determine question of pos- 
scssioti. 

An order under S. 145, should merely declare 
AA'honi the Magistrate finds to be in actual 
possession of the property in dispute, regarding 
AA’hich proceedings has'c been taken to prcA'cnt 
a breach of tl)e peace. Where parties are in 
joint possession of property in dispute, ' a 
Magistrate has no jurisdiction to take action 
under S. 145, Jogeszvar Das v. Emperor. 

21 Cr. L. J. 224 : 
54 I. C. 1008 : 1919 Pat. 479 : 
A. I. R. 1920 Pat. 835. 

S. 145 — Applicability — Joint p>ropcrly — 

Exclusive jJosscssiozi, claim to — Jurisdiction. 

Proceeding under S. 145 cannot be instituted 
AA'ith respect to a dispute betAveen tAVO parties 
haA'ing joint rights to the land in dispute, each 
claiming exclusiAm possession thereof. Makhan 
Lai V. Baroda Kanta. 5 Cr. L. J. 296 : 

11 C. W. N. 512, 

S. 145 — Applicability — Joint pro- 
perly. 

The mere fact of there being joint title to the 
land in dispute, Avould not prevent the 
application of S. 145, Avhere one of the joint 
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owners is in nctual nnd exclusive possession. 
Jiijanalh Mancari v. TP. S. Street. 

17 Cr. L. J. 251 : 
34 I. C. 971 : 20 C. W. N. 518 : 
A. I. R. 1917 CnI. 404. 

S. 145 — Applicabilittj — Land adtivated 

hij heirs of zemindar on his behalf — Person squatt- 
ing on such land — Heirs declaring to be heirs of 
such person in respect of same land — Whether 
forcible ousting of zemindar. 

Where after a person has squatted on the land 
)Wir zemindar cultivated by the heirs of zemindar 
on liis bcliair, the heirs declare they arc heirs of 
that person in respect of the same land, such a 
declaration in such circumstances cannot 
amount to forcible ousting of the zemindar. 
Muhammad AH Yar Muhammad v. Shamstil Hag 
Pir Zialdin Shah. 41 Cr. L. J. 486 : 

187 I. C. 636 : 1940 Kar. 162 : 12 R. S. 255 : 

A. I. R. 1940 Sind 33. 

S. 145 — Applieabiliti / — Locus sUindi to 

apply. 

TIic application of S. l-t."; docs not depend 
upon whether the claim is made by a private 
owner or on behalf of a trust. Jagalhnmbal 
Anni v. Pcrialhambi Nadar. 

161 1. C. 234 : 43 L. W. 496 : 70 M. L. J. 441 : 

1936 M. W. N. 458 : 8 R. M. 804 ; 

A. I. R. 1936 Mad. 188. 

S. 145 — Applieabiliti/ — Mines and 

minerals, possession — Proceedings under S. Jf5 — 
Propriety, 

If a party under a mining lease is'in aclual 
jiosscssion of the mines and minends, it can 
claim to be maintained in its possession by 
an order under S. l-l.";. Rut the question 
whether a proceeding under S. 1-15 is appro- 
priate must be determined ‘With reference to the 
circumstances of each ease. Mahadco Dull v. 
J. N. Sarhar. ' 24 Cr. L. J. 263 : 

71 I. C. 871 : 1922 Pat. 122 : 
A. I. R. 1922 Pat. 340. 

■ S. 145 — Applicability —Offerings to deity, 

movable property — Declaration as to possession of 
offerings, legality of. 

Offerings given by worshippers to a dcit3’ 
arc not profits arising out of imnio\'abIc 
I»ropcrt\’ but arc profits arising out of dcitj’ 
irrespective of the building or land upon 
which he ma>' happen to dwell nnd arc, 
therefore, movable proper! j’. Tlicrcforc a decla- 
ration under S. 14.j that one of the parlies 
is in possession of such offerings is an order 
made without jurisdiction. Sobhagsingh v. 
Ilakhlatcar Singh. 28 Cr. L. J. 687 : 

103 I. C. 415 ; 23 N. L. R. 84 : 
A. I. R. 1927 Nag. 333. 

S. 145 — Applieability — Order under, 

finality of. 

An order under S. I-}.";, no doubt ceases to 
have an.v force as soon as it is superseded 
by the order of a comjwlcnt Civil Court, 
but until it is sui>ersc<Icd, it is final. Emperor 
V. Pandi Din. 22 Cr. L. J. 384 : 

61 I. C. 240 : 24 O. C. 21 ; 
A. I. R. 1921 Oudh 119. 

S. 145 — .■ipplieabilily— Order under, 

passed againri father claiming property on behalf 
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j of sons — Properly sndisrquni!!;i mutated in name 
; of sons — Applieation by sons under ,S’. Ho — 

( .-ipplieation, if barred by pm-iciis order. 

! Where an order is passed under ,S. 14,> 
j against the father who claimed propcrlj' on 
I behalf of his sons, but mutation of the 
i propertj’ is suhsequenth’ made in the name 
j of the sons and the sons appK' under S. 14.';, 
i the sons must he deemed to he parlies to 

• the previous proceedings and arc bound 
j b.v the order passed in sueh proceedings. 

I Sueh an order is, therefore, a bar to the 
I .snbscqticnt applieation hv the sons under 
S. 14.";. Muncsir.car llakhsh Singh v. Gajju 
i Singh. 39 Cr. L. J. 868 : 

I 177 I. C. 247 : 1938 O. W. N. 828 : 

i 11 R. O. 40 : 1938 O. L. R. 401. 

Ss. 145, 522 — .■Ipplicabilily — Order under 

S. 5'22, •.chethcT bars proceedings under S. 14!j. 

An order under S. .>22, which is never carried 
out, docs not bar the jurisdiction of a Criminal 
Court under S. 145. Prabhal Chandra Chatlcrjcc 
V. Prasanna Kumar Sen. 15 Cr. L. J. 700 : 

26 I. C. 148 : 18 C. IV. N. 1088 : 

A. I. R. 1915 Cal. 157. 

S. 145 — Applicability — Ouster to tres- 
passer by oxoncr xoithoul using physical violence, 
xvhclhcr forcible. 

Mere ouster of people with no title to a 
piece of land by the lawful owner without 
using nnj’ phj-sical violence bv’ removing things 
which had no right to be on the land, can- 
not be said to be an unlawful or forcible entrj' 
on the land within S. 145. Collector of Iloxcrah 
v. Santak Das. 28 Cr. L, J. 210 : 

' 991. C. 1010:44C. L.J. 593: 

7 A. I. Cr. R. 383 : A. I. R. 1927 Cal. 261. 

S. 145 — Applicability — Parties having 

valid claim to joint possc.ssion — Jurisdiction — 
Dispossession loithin txco months — Dispossession 
under decree. 

A Magistrate lias no jurisdiction to take pro- 
eccding.s under S. 145 when a partj’ has a good 
and valid claim to joint possession. Scmblc — 
I'or the purpose of a decision under S. 145 the 
dispossession within two months must be for- 
cible nnd wrongful dispossession, and possession 
delivered under a decree would not be a 
dispossession of that character. Itamparitar 
Singh v. Kasim AH Khan. 23 Cr. L. J 379 : 

67 I. C. 203 : A. I. R. 1922 Pat. 423. 

S. 145, cl. (5) — Applicability — Persons 

interested in disputed land — Ilight to shoxc non- 
c.rislcnce of dispute. 

In a proceeding under S. 115, a per-on wlio is 
i interested in the land in slisjaite .as a tenant 

• of a part of the disputed property .should be 

! allowed to show that lla rc is no dispute under 
■’ paragniph .5 of the section. In re ; Ilnran 
, Mandat. 11 Cr. L. J. 371 : 

61. C. 545 : 11 C. L.J. 414 : 

' 37 Cal. 285 : 14 C. W, N. 70.S. 

j S. lA 5 —.dpplieabitily—Per-on not party 

to proceeding ti'd bound by order. 

A person wiio is not a l>^rt\’ to the jiroeeed- 
ings under S. 145 c.innol he held to he a person 
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bound by the order of the JMagistrate. Msl. 
Maya Devi v. Diwan Cltand. 

A. I. R. 1935 Lab. 115 (2). 

— S. 145 — Applicability. 

Possession on behalf of apjilicant converted 
into adverse one within two months of applica- 
tion — Court can proceed under S. 145. Prem 
Kaiir V. Benarsi Das. 34 Cr. L. J. 342 : 

142 I. C. 207 : 34 P. L. R. 368 : 
I. R. 1933 Lah. 177 : A. I. R. 1933 Lah. 409. 

— S. 145 — Applicability — Proceedings 

under — Bengal Alluvial Lands Act, S. 3 — Alluvial 
laiids recently re-formed — Breach of peace, pro- 
bability of — Court, jurisdiction of. 

It is open to a Magistrate, in the case of 
alluvial lands recently reformed, when ques- 
tions of breach of the peace arise, to deal with 
the matter either under the Bengal Alluvial 
Lands Act or under the provisions of S. 145. 
The provisions of S. 145 are not impliedly 
repealed by the provisions of the Bengal Alluvial 
Lands Act, so far as alluvial lands rccentlj’ 
formed arc concerned. Abdul Jabbar Munshi 
Madzuddin Sarkar. 25 Cr. L. J. 1107 : 

81 1. C. 931 : 28 C. W. N. 783 : 
A. 1. R. 1924 Cal. 980. 

S. 145 — Applicability — Proceedings 

under — Civil Procedure Code, O. XXI, r. 35 (1), 
possession under, nature of — Dispute between 
judgment-debtor and decree-holder — Possession 
delivered by Civil Court in execution of decree — 
Criminal proceedings, legality of. 

Where in execution of a decree, possession of 
property is delivered to the decree-holder under 
Order >bCI, rule 35 (1), C. P. C., the property 
cannot form the subject of proceedings under 
S. 145 at the intance of the judgment-debtor. 
Behari Oir v. Bhubaneswari Kocr. 

21 Cr. L. J. 200 : 
54 I. C. 984 : 1 P. L. T. 9 : 
5 P. L. J. 104 : 1920 Pat. 79 : 
2 U. P. L. R. Pat. 21. 
A. I. R. 1920 Pat. 633. 

S. 145 — Applicability — Proceedings 

under— Movable properly. 

Proceedings under S. 145 cannot be instituted 
with respect to movables. Hira Lai v. Emperor. 

25 Cr. L. J. 440 : 
77 I. C. 728 : 11 O. L. J. 59 : 
A. I. R. 1924 Oudh 331. 

S. 145 — Applicability — Proceedings 

under — Order against father binding on son. 

The sons are bound by the proceedings taken 
and the order passed under S. 145 against the 
father. Thakurdas v. Narayan. 

38 Cr. L. J. 307 

166 1. C. 709 : 1. L. R. 1936 Nag. 205 : 
9 R. N. 144 : A. I. R. 1936 Nag. 192. 

S. 145 — Applicablity, proceeding under 

— Wrongful and forcible dispossession, digging 
tank with Munieipalitif s sanction, if amounts to 
— Addition of a fresh parly — Necessary party. 

The dispossession effected by one party or 
another in possession by digging on tlie land in 
dispute a tank under a sanction obtained from 
the Municipality to the exclusion of the latter 
is a wrongful and forcible dispossession within 
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S. 145 (4) (1). A person who is concerned in a 
dispute as to the possession of land is a 
necessary party to a proceeding under S. 145, 
concerning the possession of the same, though 
at the time of the proceeding he being absent 
from the place where the land was situate, was 
not likcl}' to be actually involved in the breach 
of the peace which was then apprehended. The 
circumstances under which the addition of 
a fresh party to a pending proceeding under 
S. 145 does not make the proceeding irregular, 
discussed, Manmotha Nath v. Ganga Giri 
Gossain. 17 Cr. L. J. 449 : 

36 I. C. 129 : 20 C. W. N. 978 : 

A. I. R. 1917 Cal. 173. 

S. 145 (1) — Applicability — Proceedings 

under S. 145, nature of — Movable property, order, 
dealing with. 

S. 145 relates onljf to immovable property, and 
a Magistrate has no jurisdiction to pass an order 
in a proceeding under that section affecting 
movable property', even though such property 
is contained in the immovable property, and 
over it, there is also a dispute. Mahadci v. Beni 
Parsad. 21 Cr. L. J. 242 : 

55 I. C. 194 : 18 A. L. J. 171 : 42 All. 214 : 

A. I. R. 1920 All. 225. 

S. 145 — Applicability — Produce of im- 
movable property, — Jurisdiction of Magistrate to 
deal 7oith — Order, good in part and bad in part — 
Court, power of, to sever good part from bad. 

Sub-s. (2) of S. I-IS must be read in conjunction ^ 
with Sub-s. (1) •which deals with land and 
water ; and Sub-s. (2) purports to give a 
deQnition of what land and water are supposed 
to comprise. A Magistrate has, under S. 145, 
power to deal with movable property which 
represents the produce of the land in dispute 
if the produce is attached to, or if the same is 
cut and lying on, the land in dispute under 
the section ; but if the produce of the land has 
been removed and is wholly unconnected -vvith 
and dissociated from the land in dispute, then 
tlie Magistrate is deprived of jurisdiction to 
deal with it under S. 145, Sub-s. 2. Orders as 
opposed to convictions are severable and the 
bad part of an order can be . severed from the 
good. IMicre an order under S. 145 is bad in 
part and good in part, the Court will sever the 
bad from the good, reject the bad and maintain 
the good. Sunder Mall v. Jhari Lai. 

18 Cr. L. J. 756 : 

41 1. C. 132 : 2 P. L. W. 54 : 2 P. L. J. 637 ; 

A. I. R. 1917 Pat. 183. 

S. 145 — Applicability — Profits arising 

out of land — Offerings by worshippers, xohether 
such profits. 

The offerings given by the worshippers for the 
worship of any deity, are not profits arising 
out of a building, for they arise out of the deity 
irrespective of the building, or the land upon 
which he may happen to dwell, and an order 
under S. 145 cannot be passed in respect of 
them. Jlam Saran v. Raghu Nandan Gir. 

12 Cr. L. J, 3 ; 

9 I. C. 6 : 13 C. L. J. 445 : 38 Cal. 387. 

S. 145 — Applicability — Profits arising out 

of land — Offerings of pilgrims, not such profits. 
Proceedings under S. 145 cannot be instituted 
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in respect of n dispute Ijclwcen two parlies 
relalitiR to tlie distribution of fees jiaid l)y 
pilgrims at Gaya for performing Sradh 
ccrcinony, altliougii llicre may be a likcliliood 
of a brcaVli of the peace in consctpicnce of siicli 
dispute. Such fees can, in no sense, be .said to 
be profits ■which issue out of land. Karaimu 
Mi.iscr V. lihagxcnn Misxcr. 3 Cr. L- J. 214 : 

3 C. L. J. 137. 

S. 145 — Applicahililij — Properly in dis- 
pute declared by n Civil Court to be Joint. 

V-)Vlicrc a Civil Court in a .suit for partition 
Jias declared certain properties to be joint 
properties of the two parties concerned and 
ordered partition being erfeeted : Held, that 
no order under S. l i.’j can be made until the 
j'ninlncss of the properties is disturbed by 
actual partition in iiursuancc of the Civil 
Court’s order. Dharani Kanta Lahiry Choxo- 
dltuni V. Girija Kanta Lahiry Choxedhury. 

lCr.L.J.367: 
8 C. W. N. 485. 

S. 145 — Applicability — Property in pos- 
session of tenants — Dispute. 

Where neither party is in actual phy.sical pos- 
session of the land in dispute and tlie rent dis- 
pute is wlietlier the tenants, who arc in actual 
possession, are tlic tenants of one party or of 
the otlier, a Magistrate is not competent to 
take proceedings under S. 145 in respect of 
tlie land in dispute. Atma Pain v. Allah 
IVasaya. 23 Cr. L. J. 166 : 

65 I. C. 630. 

S. 145 — Applicability — Pent of land, 

dispute as to — Disptttc, whether should be between 
rival cla i ni a nis — J urisd i ct ion. 

A dispute ns to the right to collect rent Is 
a right concerning “tangible immovable pro- 
])crly or land” within tlie meaning of S. 145. 
To lake action under the section, it is not neces- 
sary that the apprehended breach of the peace 
should be between the rival claimants. The 
grounds of a Magislratc’.s belief need not be 
.set out seriatim in the notice issued to parties 
under tlie section. It is enough if the .Magis- 
trate states in his order that he believes the 
statement of the jictitioncr which contains 
such grounds. Jn re : Medui Dhalavoy Tirit- 
malat/appa .Miidaliar. IS Cr. L. J. 156 : 

37 I. C. 524 : A. I. R. 1918 Mad. 1203. 

Ss. 145, 147 — Applienliility — Pight to 

tenrship in temple, dispute as to— Section appli- 
cable — Procedure. 

When a dispute arises with rcrcrenee to the 
right to ^^llr^hip in a temple, the proper 
section undc-r vhieh action slmiild be taken to 
prevent a breach of the peace is S. 1 IT anil 
not S. I t.T. Rut where the disjiutc is really as 
regard' the p.i-.'-ossinn of the temple, S. 115 
would be the. jtroper section. Sinnasxammi 
Chrlly V. Pnnnadi Palani (biiimlan. 

26 Cr. L. J. 1057 ; 

88 I. C. 2 : 4S M. L. J. 528 : 

A. 1. R. 1925 .Mad. 779. 

S. 14.S — A}>p!icnbility — Srcli'itt, if ap- 

pUrt to case t.J dii/'ci'f.'iieti of truant by land- 
hrd. 
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I S. 145 covers the eiises of dispossession of the 
I tenants by their landlords, Tlie ipieslion of 
I title docs not arise before the Magistrate 
I making an inriuiry under 145. He is con- 
cerned with the quc.stion of possession in such 
proceedings. .Muhammad Ali v. Ladha. 

39 Cr. L. J. 297 : 
173 I. C. 352 : 39 P. L. R. 775 : 10 R. L. 439 ; 

A. I. R. 1938 Lah. 122. 
S. 145 — Applicability. 

The fact that there is a dispute about land 
j whicl) might be made the subj’cel of procccd- 
; ings under S. 115 does not bar proceeding,? 
under S. 107. Ilirn Singh v. Mohan Singh. 

10 Cr. L.J. 221. 
3 I. C. 64 :5 N. L. R. 94. 

S. 145' — Applicability to ease of joint 

possession — Possession obtained through Court, 
position of. 

It i.s true that when it has been found that 
the contesting parties are actually in j’oint 
possession, no order should be made under 
S. 145. The position is different where one 
of the parties claims to have and is actually 
found to have exclusive possession adverse 
to the other jiarty. The mere fact that the 
other party sets up a title to j'oint possession 
docs not then render S. 145 inapplic.ablc. 
TJie proposition that possession obtained 
through Court should be upheld would be 
applicable to jiossession obtained against the 
judgment-debtor but not when the party in 
possession at the time is not the judgment- 
debtor but one of the dcercc-holdcrs claiming 
exclusive title. Shcoprasad v. Gnvindram. 

41 Cr. L. J. 799 ; 
189 I. C. 774 : 1940 M. L. J. 375 : 13 R. N. 78 ; 

A. I. R. 1940 Nag. 265. 

S. 145 — Applicability — IValcr channel, 

dispute concerning, nature of— Proceedings, when 
justified. 

A dispute concerning the flow of water through 
a channel for purposas of irrigation over 
another person’s field is a dispute con- 
cerning water within the meaning of S. 145. 
But where the channel is not being actually 
used for irrigation at the time of the dispute, 
the dispute docs not fall within the fuirvicw of 
that section. IVhcrc there is ample time 
for the obtaining of .a civil remedy, proceeding.? 
under S. 145 are not justified. Choley Lai v. 
Emperor. 25 Cr. L. J. 227 : 

76 I. C. 691 : A. 1. R. 1924 Oudh 341. 

S. 145 — Applicability. 

When there is dispute about po'^sc-sion over 
land, proceedings under S, 145 sliould be 
instituted. Proceedings under S, 107 are 
jncliiicd when there is undisputed possession. 
Kali Prasad Gopc v. Dhodhai Cope. 

22 Cr. L. J. 574 (b) ; 
62 I. C. 590. 

S. 145 — Applicability, 

Where one jiarty who is clearly in Ihf wrong 
threaten*; to disturb the rights of another 11110 
is in actual po"<'ssion of the land, the provi- 
I sions of S. 1 1.5 have no applicrition. But the 
proper cour-e nhi'u there is a real dicntifc 
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regarding land is to proceed under S. IJ-H since 
otherwise the effect might be to bind down one 
of the parties to tlic dispute, without any 
adjudication on the question as to which of 
the two parties is in iiosscssion. , Sarltfjuc v. 
Mohid. 32 Cr. L. !• 208 : i 

129 I. C. 85 : 10 Pat. 630 : 1- R. 1932 Pat. 5 ; 

A. I. R. 1930 Pat. 426. 

S. 145, 107 — Applicahililtj— Dispute as 

to possession of land — Proceedings under S. 107 — 
Court, jurisdiclion of — Proper proecdure. 

Where there is a dispute about land and where 
there is some honn fide claim on the part of 
both parties the appropriate and proper section 
to be operated is S. l-t:). But when a Magistrate 
has reason to think that an individual is likely 
to commit a brcaeli of the peace, he has 
jurisdiclion. even though apprehended breach 
of the peace may relate to a dispute about 
land, to put into operation tlie provisions of 
S. 107. Aldus Sayced Khan v. Emperor. 

23 Cr. L. J. 123 ; 

I. C. 515. 

I 

Ss. 145, 144 — Applicability — Bona 

fide dispute as to possession of land — Procedure. 

In the case of honn disputes with regard 
to possession of land, the proper method of 
dealing witli the dispute is by a proceeding 
under S. 143 and not by a proceeding under 
S. I'M. Bhih-haU Ternary v. Achaibar Kuer, 

41 Cr. L. J. 451 : 

187 I. C. 349 : 21 P. L. T. 326 : 

6 B. R. 464 : 12 R. P. 618 : 

A. I. R. 1940 Pat. 471. 

S. 145, 146 — Applicability — Dispute 

about rents and profits of land, -.chat is — Bight 
to collect rent from tenants — Order. 

Where there is no dispute between the parties 
as to the extent of their respective shares in a 
village, such extent having been declared by 
the Civil Court, or as to the fact of their being 
in i^ossession, but tlie dispute is only as to 
who is entitled to collect the rent from the 
tenants, the Criminal Courts have no jurisdic- 
tion to take proceedings under S. 145, inasmuch 
as a dispute about the collection of rent from 
the tenants is not a dispute about the rents or 
profits of land within the meaning of S. 145. 
Mohammad Fazil v. Mohammed Abdul Samad. 

5 Cr. L. J. 394 : 

10 O. C. 89. 

Ss. 145, 146 — Applicability — Disputes 

belzocen joint owners — Dispute bchveen mctiibers 
of Hindu family and ntanager—Proper procedure 
— Attachment under S. 146, ^propriety of. 

Ss. 143 and 140 are not confined in their 
application to disputes between two opposing 
parties having adverse rights to exclusive 
possession of land, but are applicable also to 
disputes betiveen parties having joint rights to 
the land in dispute, each of which is claiming 
exclusive possession. Where the younger 
brothers of a Hindu family started proceedings 
under S. 145, against their elder brother in 
respect of family property and the Magistrate 
attached the property under S. 140 ; Held, 
that though the Magistrate had jurisdiction 
to make an order under S. 14G, such an order 
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ought not to have been made in the circumst- 
ances of the case, and if there was any 
likelihood of the breach of the peace, the 
proper procedure was to take proceedings under 
S. 107 against all the parties. In re : Venlca- 
Iraman Bama Hedge. 31 Cr. L. L 933 : 

125 I. C. 718 ; 32 Bom. L. R. 340 : 

A. I. R. 1930 Bom. 172. 

■ Ss. 145, 146 — Applicability — Dispute 

hctioecn members of Muhammadan family — Bight 
to collect rents from tenants — Possession with 
managing member effect of — Magistrate's discretion 
of, to allow apjdication to rc-summon witnesses — 
‘ Forcible dispossession' — Bight to fractional 
share, if right to tangible immovable property. 

In an inquiry under S. 145 it is in the discre- 
tion of ihe Magistrate to allow witnesses to be 
re-summoned upon a petition presented towards 
the end of his inquirjn A di.spute as to a right 
to collect rents is a dispute within the opera- 
tion of S. 145. Where the dispute is between 
the members of a Muhammadan family who 
claim fractional shares in the properties of the 
family, only that person can be said to be in 
actual possession within the meaning of S. 145 
who is in actual reeeii)t of rent and to whom 
the tenants p.ay such rent. Where more than 
two months have claused from the date of the 
death of the last person in possession, there is 
no ‘ forcible dispossession,’ within two months 
within the meaning of S. 145. A right to 
a fractional share may bo a right to tangible 
immovable property even when the shares arc 
! not definitely ascertained. Bulhis Bibi v. 

! Nagoor Kanni Bowthcr. 16 Cr. L. J. 284 : 

28 1. C. 332 ; 17 M. L. T. 225 : 
1915 M. W. N. 267 : A. I. R. 1915 Mad. 1105. 

Ss. 145, 146 — .dpplicability — Properly 

in dispute held jointly — Dispute in respect of 
share of each parly. 

Neither S. 143 nor S. 14G has anj' application 
to a case in wliich the property in dispute is 
held jointly by the parlies, and the matter of 
the dispute is as to the respective shares of 
the parties in the property. Bam Bistu Majhi 
V. Joy Bam Majhi. 22 Cr. L.. J. 350 : 

61 I. C. 174 (2) : A. I. R. 1920 Cal. 894. 

Ss. 145, 146 — .dpplicabilily — Proviso to 

sub-scclion 4 — Attachment, 

Where proceedings were initiated under S. 145 
on the report of the Amildar that there was a 
likelihood of breach of peace in respect of 
property in dispute : Held, this was quite 
suITicient to give jurisdiction to the Magistrate 
to make an order of attachment under the 
section. Venkatasubbiah Settyv. Hucha Setly. 

9 Cr. L. J. 335 : 

. 12 M. C. C. R. 93. 

Ss. 145, 146, 147 — Applicability — 

Temple, dispute as to possession and management 
of, and right to perform puja in, lohether a 
dispute as to Hisc of land' in S. 145 or 147 — 
Order, subject to reservations, whether valid — 
Jurisdiction. 

Disputes with regard to the management of 
^a temple and the right to the performance of 
puja therein are not disputes of the kind to 
which S. 147 applies as the words ‘land or 
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water’ in Uiat section arc tised in tlieir ordinary | 
significance without the extended nieanin" 
assigned to tlicm in S. l-ta (2). As a temple j 
is a ‘building’ within the meaning of S. 14.'; (2), • 
a dispute as to the possession of a temple and ' 
for such indicia of Ids possession as the holding ' 
of its kc}* is cognizable by a Magistrate under ; 
S. 145. Where a dispute is in clTeet for posses- 
sion of the temple and the right to perform 
jnija there is only a portion of the larger relief 
churned, a illagisl rate can deal with it under 
145, An order as to possession sidrjcet to 
reservations is not forbidden by S. 1 15 (0). 

It is competent, therefore, for a Magistrate, 
while upholding one party’s possession of a 
temple, to direct by his order that the opposite | 
jrarly be allowed to enter the temple and 
perform jmja to one of the idols therein with- ; 
out adopting the stringent procedure of j 
attaching the temple under S. 140. Palanitjandi j 
Panclaram v. Palauiappn Thevnn. ! 

17 Cr. L. J. 235 : i 
34 I. C. 651 : A, I. R. 1917 Mad. 840. . 

Ss. 145, 147 — Applicahilily — line- j 

(Ularii riplil to perform duties of pujari, tchrtlicr | 
Tvilhin S. JI7 — Pipiit of use of loud. j 

A dispute ns to an hereditary right to perform . 
the duties of pujari of an idol in a temple is I 
not a dispute coming within .S. 147 as there is | 
no right of use of land which is in disjuife. , 
Guiram Ghoshal v. Lai lirliani Das. I 

11 Cr. L. J. 292 : , 
6 I. C. 182, 

-Ss. 145, 147 — AppUcabililij — Proecedings i 
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witnesse-; in a ])roeeeding under S. 145 docs 
not, however, invalidate the trial il>;cir. Pam 
Xarain Sinsh v. Dhomai Gnpe. 23 Cr. L. J. 125 : 

65 1. C. 557 : 3 P. L. T. 291 : 
A. I. R. 1922 Pat. 371. 
-Ss. 145, 435, 439 — Applicahilily — 


Dispute ns to immovable property — Procedure — 
.Jnrisdictiou of Magistrate. 

A Magistrate is onlj- justified in npplj’ing 
S. 145 when he anticipates that unless he 
interferes, there will be a breach of tire peace. 
He may so anticipate by reasons of general 
information or by a particular representation 
from some person, and if the person who makes 
that particular representation is the person 
whose iiosse-ssion is likely to be forcibly disturb- 
ed, then such person is in a position siitrilar 
to a person who makes a complaint. But he is 
not a complainant and his petition is not a 
complaint. Moolyamal Topandas v. Ali 
Mohammad Jadoxc. 26 Cr. L. J. 1333 : 

89 I. C.309.: 18 S. L. R. 278 : 

A, 1. R. 1926 Sind 85. 

-S. 145 (2) — Applicability — Forcible 


under S. 147, regarding disputes as to road — i 
Order in form under S. 14S (C ) — Xo prejudice to ‘ 
opposite parly. 

Where in a proceedings under S. 147 regard- , 
ing a certain road, it is found that the disputed J 
portion of the road is the private road of one 
parly, the appropriate order to be passed is a 
dcclamtion tbat the road is not a public road 
and a prohibition directed against the opposite 
j)arty going on the road. ^Yhcre instead of 
that the Magistrate declares that the road is 
in the first parly’.s possession and prohibits all 
disturbance of such possession until eviction 
in due course of law, the order is in form one 
under S. 145 (0), and there is no prejudice to 
the opposite parly. Dhansar Coal Co., Ltd. v. 
Pabu ImI Agartcala. 39 Cr. L. J. 363 (b) : 

173 I. C. 750 : 10 R. P. 436 : 4 B. R. 329 : 

19 P. L. T. 323 ; A. I. R. 1938 Pat, 133. 

Ss. 145, 147 — Applicability. 


dispossession — Delay in passing preliminary order 
—Effect. 

In proceedings \inder S. 145 the parly who 
complains of forcible dispossession should not 
be deprived of the benefit of the section by 
reason of the delay caused by the Court in 
passing the preliminary order. Srinivasa 
Reddy v. Dasartha Rama Reddy. 

30 Cr. L. J, 144 : 
113 I. C. 336 : 28 L. W. 504 : 
1928 M. W. N. 791 : 1. R. 1929 Mad. 118 : 

52 Mad. 66 : 56 M. L. J. 33 : 
A. I. R. 1929 Mad. 198. 

S. 145 (2) — .■Ipplicability — "Land,” 

meaning of — Dispute concerning distribution of 
profits of land — Xo dispute as to possession — 
Proceedings under section, lohcther competent. 

The words “crops or other produce of land” in 
S. 145 (2) refer only to the crops or other pro- 
duce while still attached to land. IVhere there 
is no dispute us regards possession but only as to 
profits, the provisions of the section have no 
application. Emperor s-. Ram Rhajan. 

23 Cr. L. J. 650 ; 
69 I. C. 90 : 25 O. C. 137 : 
A. I. R. 1922 Oudh 199. 


The right to lay warps in a street in a village is 
not a right to the possession of land but a right j 
to the tisc of it, and the Court should deal with { 
the matter under S. 147 and not under S. 14.5. j 
Sanyaia Kylasa Mudaliar v. Kulhalinga | 
.Ifiidalmr. 19 Cr. L. J. 977 ; : 

47 I. C. 877 ; A. I. R. 1919 Mad. 812. 

-Ss. 145, 360 — Applicability — Evidence of ; 


’ -f J ^ 

mittif.'sfS not read over, effect of—Irregalarity — 
Tn’of, if initiated— Defect of parties, effect of— 
He f.acto possession, meaning of. 

In the rase of proceedings under Chapter XIl, ■ 
the evidence ntii'l be read over to Ibe wilneves. ^ 
But tbe non.rc.rding over of depositions to the | 


S. 145 (5) — Denial of e.ristence of dis- 
pute, necessity of. 

S. 145 (5) applies only to tliose eases where any 
of tbe parlies concerned in the slispule or any 
other person interc.stcd apjicar.s before the 
Magistrate and denies tbe existence of such 
dispute, and if Ibis is not the ease, fsub-s, (5) 
docs not come into operation at all, .SVi Clutnd 
V. Rashambar Xath. 38 Cr. L. J. 242 : 

166 I. C. 5S0 ; 

9 R. L. 393 (1) : A. I. R. 1936 Lab. 1012. 

S. 145 (4) — .■ipplicability — Rrngat 

Tainncy .4r.', A'. ^7 — Ijnndlnrd resuming posses- 
sion of abandon'd holding — Poreihle possession. 

Where a landlord rc'-urnes pus■'r•s^ion of an 
abandoned bolding after compliance with the 
procedure laid down in .S. b7 of the Bengal 
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Tenancy Act, it cannot be said that he has 
taken forcible possession of the holding within 
.the meaning of Siib-s. (4) of S. 14.>. Nikitnja 
Behari Mnllik v. Usabati Dcvi. 

28 Cr. L. J. 245 : 
100 I. C. 117 : 31 C. W. N. 242 : 

7 A. I. Cr. R. 357. 

S. 145 (6) — ApplicahilUy — Order 

in respect of crops reaped under direction of 
Court. 

An order under S. 14.), Sub-s. 0, cannot be 
passed in respect to crops \Yhich, though stand- 
ing on the land at the time proceedings were 
taken under S. 14.5, had been attached and 
re.aped by direction of the Court at the time 
of passing the order and were, therefore, 
movable property. Siddammn v. Dcvnjatnma. 

9 Cr. L. J. 339 : 
12 M. C. C. R. 116. 

S. 145 (6) —Land gora deh shamilal — 

Action inidcr S. lio. 

IVhere tlic land is gora deh, no one has a right 
to take exclusive i)osscssion to the detriment 
of 'tlie other persons who were entitled to and 
apparently ■were in the habit of using the land 
and the mere fact that the land is shamilat 
docs not preclude tiie Court from making en- 
quiry and taking proceedings under S. 14.5. 
Giani v. Emperor. 38 Cr. L. J. 123 : 

166 I. C. 71 : 38 P. L. R. 332 : 9 R. L. 334 : 

A. I. R. 1936 Lah. 1015. 

S. 145 (7) — AppUcahility — Charter Act 

(24 and 25 Vic, c. 104), S, 15 — High Court — 
Revision — Death of party pending revision — 
Abatement — Poxocr to deal suo motu on merits. 

S. 145 (7) regulates only proceedings under 
the section and its purview cannot be extended 
to others, such as revisional proceedings before 
the High Court under the Charter Act. On the 
death, therefore, of the petitioner, pending 
disposal of revision-petition in the High Court 
under the Charter Act against an order passed 
under S. 145, the proceedings abate and his son 
will not be permitted to be brought on the 
record to prosecute it. The High Court will not 
deal, in revision, with the Jlagistrate’s order 
suo motu when the lilagistrate has complied 
with all the formalities essential to his having 
jurisdiction. Subbaraju v. Uambhadra Rajii. 

17 Cr. L. J.389 : 
35 I. C. 821 : 4 L. W. 440 : 
A. 1. R. 1917 Mad. 664. 

S. 145 — Arbitration — Agreement to refer 

arbitration or compromise — Dropping of proceed- 
ings. 

There can be no question of a breach of the 
peace when the parties have agreed to arbitra- 
tion or to a compromise. The preliminary 
order should, in such a case, be cancelled under 
S. 145 (5). Gangadhar v. Balkrishna. 

31 Cr. L.J. 191 : 
121 1. C. 47 : A. 1. R. 1929 Nag. 285. 

S. 145 — Arbitration — Dispute concern- 
ing immovable property— Arbitration, reference to 
— Order relating to property not ref erred to in 
preliminary order, validity of. 

The law does not allow delegation of the 
jurisdiction of the Court under S. 145 to arbitra- 
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tors. The utmost that the Code allows in a 
proceeding under S. 145 is that the Court may 
direct a local inquiry and bring the inquiry 
report on the record as evidence. If, 
however, the Magistrate has before him 
clear and undeniable evidence that there 
is no further likelihood of the breach of 
peace and that the parties have come to a 
settlement of their dispute, the Magistrate 
must drop the proceedings. In such a case a 
compromise between the parties may be taken 
by the Magistrate as evidence for an order to 
be passed under cl. (5) of S, 145, but the com- 
promise cannot possibly be made the basis of 
an order under cl. (5 of the section. A Magis- 
trate has no jurisdiction to pass an order under 
S. 145 in respect of property which was not 
referred to in the initiatory proceedings. 
XJttam Singh v. Jodhan Rai. 27 Cr. L, J. 220 : 
92 I. C. 172 : 3 Pat. 288 : 7 P. L. T. 288 : 

A. I. R. 1924 Pat. 589. 

S. 145 — Arbitration — Magistrate, whether 

can make reference — Jurisdiction. 

A Magistrate acting under S. 145 has no 
jurisdiction e\'en with the parties’ consent to 
refer the dispute to arbitration, and to make an 
order in regard to the possession of the parties 
upon the award of the arbitrators. Hari Prasad 
Taoari v. Sewak Das. 18 Cr. L. J. 685 : 

40 I. C. 333 : 1 P. L. W. 748 : 1917 Pat. 251 : 

A. I. R. 1917 Pat. 624. 

^S, 143 — .-Irbilralion proceedings wider 

— Arbitration — Award accepted by both parties — 
Raiision — Objection to award, validity of. 

^Yhcrc after drawing up proceedings under 
S. 145, the matter is, with the consent of the 
parties, referred to arbitration and the award 
is filed and accepted by both parties, it is not 
open to either of them to object to the award 
in revision. Haldhar Singh v. Bulaki Singh. 

19 Cr. L. J. 266-A : 
44 I. C. 122 : 4 P. L. W. 104 : 3 P. L. J. 249 ; 

A. I. R. 1918 Pat. 383. 

S. 145 — Arbitration — Proceedings under 

— Magistrate, delegation of duties by. 

S. I-IS does not give the Magistrate eliarged 
withholding the enquiry under that section 
the right or power to delegate the duties which 
have been vested in him to any other person. 
Hamidul-Haq v. Atact Hossain. 

18 Cr. L. J. 145 : 
37 I. C. 513 : 1 P. L. W. 81 : 2 P. L.J. 86. 

A. I. R. 1917 Pat. 191. 

S. 145 — Arbitration — Proceedings under 

— Reference to arbitration, legality of. 

The proceedings cannot be compromised or 
submitted to arbitration though the Magistrate 
may ap point in certain cases a Commissioner or 
Commissioners to conduct a local enquiry and 
to report as regards actual possession w'hich 
the Magistrate is bound to consider. The Com- 
missioner or the arbitrator will, however, have 
no power to decide the case. Gangadhar v. 
Balkrishna. 31 Cr. L . J. 191 : 

121 I. C. 47 : A. I. R. 1929 Nag. 285. 

'S. 145— Arbitration — Reference to 

arbitration, whether contemplated — Question of 
actual possession to be decided by Magistrate-^ 
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Aicard of arhilralor, tchen can he accepted bp 
Magistrate. 

A reference to arhitrnlion is not contemplated , 
in proccedinf's under ti. I t.l. Tlie section directs 
tile .Magistrate to receive evidence himself, and 
on a consideration of such evidence, to decide i 
the question of actual jiosscssion. If, however, ' 
the parties have jirivatcly referred tlie dispute 
to arbitration and the award of the arbitrators 
has lieen nccc|)tcd by both, the .Magistrate ■ 
would have ground for proceeding under S. l-l.";, , 
Jamaua Das Kijrhcala v. JIanuman ■ liahsh 
Mat'.cnri. 22 Cr. L. J. 623 : 

63 r. C. 159 : 33 C. L. J. 338 :.2S C. W. N. 719. 

A. I. R. 1921 Cal. 637. j 

S. 145 — .Attachmeut and sate of crops — i 

Proceedings dropped — Order disposing of salc- 
procccds. 

IVhcre a Magistrate declines to continue pro- 
ceedings under S. l-l.T in rcs])cct of a dispute 
relating to certain crops on the ground that | 
there is no likelihood of a breach of the peace, | 
he has no jurisdiction to direct that the sale- 
proceeds of the crops atUiclicd under the | 
preliminary order should be deposited in Court j 
till one of the parties establishes his right to I 
them in the Civil Court. The proceeds must | 
bo restored to the person from wliosc jiossossion | 
the crops were taken. Maltalakshmi v. Stthha- I 
rayadti. 24 Cr. L. J. 783 : > 

74 I. C. 447 : 17 L. W. 420 : 
A. I. R. 1923 Mad. 472. 

S. 145 — Attachment — liengat AUuinal 

Lands Act, ,Ss, 3, 10 — Attachment under S, 1-13, 
xchethcr bars fresh aitachment under S. 110, Bengal 
Alluvial Lands Act. 

Where a Magistrate, after taking proceedings ] 
under S. l-l.'i in respect of certain char lands { 
and attaching them under the said section, | 
released them from atlachmcnt and attached 
them again under the llcngal Alluvial Lands 
Act, HVJtO : Held, that the provisions of S. 10, 
Bengal Alluvial L ands Act, were wide enough 
to apply to all proceedings including an 
attachment that may have been made under 
S. 14 .'; and there was nothing substantially 
wrong in the jiroccdiirc adopted by the Magis- , 
tratc. Diaendra Ueharij Hoy v. Jauaki Kath Hop. 

31 Cr. L.J. 911 ; ! 
125 I. C. 737 : 33 C. W. N. 1115 : j 
57 Cal. 607 : A. I. R. 1929 Cal. 646. 

S. 145 — .Ittaehmcnt — Elephant, xchelhci j 

can he attached — Attachment of forest containing ! 
elephant — Pinal order. , 

An elephant cannot be attached under S. l-}.'». i 
If, however, a forest is attached under that ' 
section with an elephant in it, the eleph.ant ■ 
should l>c <iclivcrcd only to the person in , 
who'-c favour the final order is passed under 
S. ll.'i. Koehitnnp v. Manarikrama llajah 
Ami/al. ■ 13 Cr. L. J,222 : 

14 I. C. 318 : 1912 M. W. N. 540. 

— .S, J 45 — Attachment — Pinal order — 

Order, setting aside of. 

.\ final order for attnehment passed under 
.s’. 1 1." cantiot be reviewed or 'et aside in any 
sv.ay either by the .'lagi-tmtc aho pass<i! it 
<'r by bis succc-s'Or. The remedy of the person 
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aggrieved is to go to the fivi! Court. Lallan 

Mis r V. Ham Hichcha. 27 Cr. L. J. 466 : 

93 I. C. 690 : 24 A. L. J. 227 : 

L. R. 7 All. 29 Cr. : 48 All. 258 : 

A. I. F. 1926 All. 242. 

S. 145 — Attachment — Iriegalar prnrerd- 

ing — Proper tp attached — Proceeding'; dropped — 
Snbsepurnt deliverp of propertp on peliliun of 
opposite party, legality of. 

A land svas attached under S, It."; (4). 
After several atljournmcnts, the .Magistrate 
holding llie proceedings refused to give further 
time to the first party and recorded tlie order : 
“Proceedings stopped : File.’’ On the same 
d.ay a petition was put in by the second party 
and the Magistrate passed on it an order: 

“ Heard the parties : c.vamincd the documents. 
The first party have failed to have their 
])osscssion and ease though repeated opportun- 
ity was granted. Second parly will remain in 
possc.ssion”: Held, that the procedure was 
irregular and that ns the land had been 
attached under cl. (4), some further order than 
merely drojiping the proceedings was nccc.ssary: 
Held, also, that i)ossession ought not to have 
been awarded to the second party merely 
because the fir.st party had failed to prove 
its ease. Samad Ali v. Abdul Majid. 

23 Cr. L. J. 195 : 

65 I. C. 851. 

S. 145 — Attachment — Decree of Civil 

Court, effect of. 

In proceedings under Cliaj). XII of the Cr. P. 

C. where the Magistrate attaches jiropcrty, 
the attachment should eontinuc only until a 
competent Court has determined the rights of 
the parties thereto, and the mere fact that 
an ai)pcal from such determination is pending 
before a higher Court is no reason for the 
.Magistrate continuing to keep the property in 
attachment. Emperor v. Abdul Aziz. 

19 Cr. L. J. 261 : 

44 1. C. 117 : 46 P. W. R. 1917 Cr. ; 

A. I. R. 1918 Lah. 390. 

Ss. 145, 146 — .■Utachment. 

In proceedings under Ss. M."; and 140 a 
.Magistrate .should determine actual possession, 
not rightful possession. In re : Sanganbasrr.ea - 
kom liasupjHt. 2 Cr. L. J. 28 ; 

7 Bom. L. K. 18. 

Ss. 145, 146 — .lltaehmcnt — Magistrate, 

duty of —Attachment of property, '.ehen permis- 
sible. 

In cases under S. 145 :i reasonable effort 
must be made to decide the ipie.stion as to 
possession before thert’ is jurisdiction to attach 
the siibject -matter iinder S. l-!(i. It is not a 
.Magistrate's business to speculate whether his 
«ir<icr under S. 115 nil! ()rejudicc a future 
decision in a revenue i>n>cecding. It is also 
not snuml to check his hand bf cau^c hi' deci- 
sion is not final. Wayrzul Hay v. .Sl.'ihrati 
.Tolaha. 24 Cr. L. J. 754 : 

74 I. C. 2SS : 4 P. L. T. 441 : 

1 P. L. R. 161 Cr. ; A. I. R. 1924 P.al. 47. 

— — Ss. 145, 146— .lllaehm'-nl — IMovahle 

property found in math, whither ran h' attached. 

In a procceciing under S. 1 15 a .^lngi^lrate 
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ordered a maih to be attached under cl. (4) 
of the section and directed a Police Officer 
to take charge of it. The latter accordingly 
attached the math and also six cattle found 
therein. The Jlagistrate finally ordered the 
attachment of a math under S. 146 : Held, 
that the attachment of the cattle by the Police 
Officer was legal, inasmuch as they could not 
be released or made over to any of the parties 
until his right to the math was finally deter- 
mined by a competent Court. Bharat Das v. 
Bam Chariiar Das. 18 Cr. L. J. 287 : 

38 I. C. 319 : 1 P. L. J. 356 ; 2 P. L. W. 367 : 

A. I. R. 1916 Pat. 42. 

Ss. 145, 146 — Attachment — Order of at- 
tachment, mithout written statement and evidence — 
Jurisdiction of Magistrate. 

Although it is not beyond the jurisdiction of 
a Magistrate to make an order under S. 14G 
without written statements and without evidence, 
yet, if he makes such an order without mak- 
ing any attempt to investigate the question in 
the light of evidence and of written, statements j 
he acts without jurisdiction. Asfandyar Khan 
V, Jrshad Khan. 11 Cr. L. J. 90 : 

5 I. C. 249. 

Ss. 145, 146 — Attachment — Possession 

neither with one party nor with other — Procedure — 
Attachment. 

Where in a proceeding under S. 145 the 
Magistrate finds neither tlie first party nor 
the second party in possession but finds that 
actual possession is with a person rvho does 
not claim to be in possessiou, he should pro- 
ceed to attach the property under S. 146. 
Baghjogin v. Emperor. 20 Cr. L. J. 215 : 

49 I. C. 775 : A. I. R. 1919 Pat. 130. 

Ss. 145, 146 — Attachment — Procedure. 

Before attaching property under S. 146, the 
Magistrate should make some inquiry in order 
to ascertain, if possible, who was in possession. 
An order of attachment made without such 
inquiry cannot be sustained. Parsuram Bui 
V. ShivajatanVpadhaya. 23 Cr. L. J. 277 : 

66 I. C. 421 : 3 P. L. T. 434 ; 
A. I. R. 1922 Pat. 544. 

• Ss. 145, 146 — Attachment of properly in 

dispute — Appointment of Beceiver, proper stage 
for. 

Under S. 145, a Magistrate has, in cases of 
emergency, power to attach the subject in 
dispute but a Receiver can be appointed only 
where the Magistrate is unable to decide which 
of the parties is in possession and considers 
it necessary that the property should vest in 
some person appointed by the Court under 
S. 146. Emperor v. Diwan Chand. 

30 Cr. L.J. 411 : 
115 I. C. 29 : 30 P. L. R. 23 : 
I. R. 1929 Lah. 365 : 10 Lah. 800 : 

A. I. R. 1929 Lah. 233. 

Ss. 145, 146 — Attachment — Proceedings, 

not drawn up — Attaahment — Jurisdiction. 

Where no proceedings under S. 145 are, as a 
matter of fact, drawn up, a Magistrate has 
no jurisdiction to attach the property in dis- 
pute, and all orders passed consequent upon 
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such attachment are invalid and liable to be 
set aside. Jamuna Prasad Singh v. Mohan 

Koebi. 23 Cr. L. J. 64 : 

64 1. C. 848 : 2 P. L. T. 724. 

Ss. 145, 146 — Attachment — When can be 

withdrawn — Opposing claims to mesne profits — 
Procedure. 

In order to enable a Magistrate to withdraw 
an attachment order under S. 146, it is not 
necessary that there should be a decree in fav- 
our of all the parties, and if there- is an adjudi- 
cation by a Civil Court in favour of some oi 
the parties, that is sufficient. Where, in an 
application made under S. 145, a Magistrate, in 
consequence of a dispute with regard to the 
ownership of certain properties, attached them 
as he was not satisfied that any one of the 
parties was in possession, and then the counter- 
petitioner and another brought several suits and 
obtained decrees for certain shares in the pro 
perty : Held, that as the applicants would no 
be able to bring a suit to recover possession c 
the property, more than six years having elaps 
ed since the Magistrate took possession, th 
proper course for him to follow was to with 
draw the attachment as there bad been a civi 
adjudication in favour of some of the- parties 
(2) that the Magistrate would have no jurisdic 
lion to pass an order with regard to mesn 
profits and the proper course for him to folio' 
was to deposit the money in Court and allo’ 
the parties to litigate their rights in respect c 
the share due to them for mesne profiti 
Vitoba Bao v. Narasinga Bao. 

17 Cr. L. J. 331 
35 I. C. 507 : 4 L. W. 55 
20 M. L. T. 247 : 1916 2 M. W. N. 173 : 

A. I. R. 1917 Mad. 453. 

S. 145, 146 — Attachment — Proceedings 

under — Attachment of property by Deputy Magis- 
trate — District Magistrate — Jurisdiction of, to 
interfere — Procedure. 

An order passed by a Magistrate in a proceed- 
ing under S. 145 cannot be upset by the District 
Magistrate ; the remedy is to move the High 
Court in revision, or to go to the Civil Court for 
a decision of the claims of the parties. Bam 
Kumar Lai v. Thakar OJha. 23 Cr. L. J. 562 : 

68 I. C. 402 : 4 U. P. L. R. Pat. 52 : { 
1922 Pat. 224 : 3 P. L. T. 648 

A. I. R. 1922 Pat. 554. ' 

S. 145 (4) — Attachment — Dispute con- 
cerning immovable properly — Attachment of pro- 
perly. 

Power under S. 145 is given to a Magistrate 
for the purpose of preventing the peace and it 
is only for that purpose that he may, where a 
breach of the peace Is imminent, attach disput- 
ed property. This means that if the Magistrate 
thinks that the likelihood of a breach of the 
peace is so imminent as to call for immediate 
action to prevent it, he may attach the property 
in respect of which the dispute is subsisting. 
An order of attachment of property cannot be 
passed under the section for the mere purpose 
of avoiding future litigation in respect of the 
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■ rii’Iil to llic present proilnee nf I lie land in 
disinite. Atiiui Siitf^h v. Ihiriirnu Siii^li. 

27 Cr. L. J. 761 : 
95 I. C. 2S1 : 7 Lah. 134 : , 
8 L. L. J. 358 : 27 P. L. R. 341 : , 
i A. I. R. 1926 Lah. 205- 

J 

f S. 145 (4 ) — Attnehmeut of Irnuh unit 

J rro/Ki lianrslrtl, }ci;iilil!i of — Appohilmmt of He- 
\ cfifcr — Poivcrx of Ucccii'cr. 

II is eoinpelcnl to a Ma^islralc, under .S. I f.) ' 
V-*.) lo order the allaeinncnt not only of the 
i.ind in di.sjnilc, but al.so of “ llie crops harve.sl- 
* c(I and rents received since llie hesinninij of flic 
disinrhance.” T/ic appointment of a Ucccivcr 
under S. 14.7 (-t), is not i)roIiiI)ited, but he h.is 
not and cannot exercise all the functions that 
:i Itcccivcr appointed under S. 14(! can exercise. i 
.\ Receiver appointed under the former .section ] 
must be treated only as an apent or .servant of ' 
the .ATaeistralc, whose order is only an adminis- 
Iralivc order pa.sscd for the manajtcment of the ’ 
propertv. Sriuivosa PilUiy v. Snihmjnppa Pitlati. • 

13 Cr. L. J. 295 : ' 
14 I- C. 759. . 

Ss. 145 (4), 146 — Allacliiiiciit—Orilcr of 

nllnrlimrnt under S. 145 (!) — Appoinlmctd of Ile- 
erivrr — Jttrhdicli an . 

I4(i (2) c.Tunot be so read as to make its 
provisions apply to attnehmenfs under the i)rc- 
^ (Oilin,!; section. The ap])oinlment of a Recciv- 
' cr under the provisions of !s. 117 (4) is not 
' authorised by law and is f///m rires and illcjial. , 
Snhndrnmnni v. Sainnni Sxvaini. 

11 Cr. L. J. 536 : 

7 I. C. 895. 

— S. 145~Ilrcaeli of llie pence, absence of 

evidence of lilceliliond of — Maiistrate, icliciher has 
jurisdiction. 

IVlierc in a luocccding under S. 147, there is no , 
evidence of, and nothing in the proeecdinfis to . 
show, the likelihood of a breach of the peace , 
between the parties or cither of them, a Ma"is- | 
trate has no jurisdiction to make an order in i 
favour of one of the parties, lla.slh Chandra I 
llore v. Jaiabtindhu lioii- 22 Cr. L. J. 502 : | 
62 I. C. 326 : 25 C. W. N. 214 : I 
A. I. R. 1921 Cal. 261. i 

S. 145 — Ilreneh of pruce. 1 

Hreach of the peace possible only if the np])li- j 
J taut himself acts illegally — Order in his favour | 
sliduld Doi ijc passed. Ilameheindra v. JJr. ' 
Shanharrno. 33 Cr. L. J. 556 ; | 

138 I. C. 38 : 15 A. L. J. 28 ; 

I. R. 1932 Kap. 71 : A. I. R. 1932 N.ag. S3. ; 

S. 145 — Ilreneh of peace — Jttrisdiciwu — 

Previous order of Court. 

The likelihood of breach of the jteaee is sutli- 
V icut to ^ive the Maoist rale jvirisdiclion. The 
wei;;ht to be attached to ji previous order of a 
I'ivil or friminal Court is a <iu'--tii'n for the 
tsiusidcralion of the .Mauistr.itc. f/a;/a Ptti'od 
Sin^h V. Jtaot Sitrdar Sar,tii Sioch. 

.36 Cr. L.J. 624 (2-: 
1.55 I. C. 36 : 15 1’. L. T. 453 : 

7 R. P. 520 : A. I. R. 1934 Vat. 471. 
S. 145 — lirsncl. of p. les—J.ihdU.vad — 
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Police report slalino possiliilil)/ of a brr t -h of the 
jii arc. 

I’roecedinirs umler 117 were instituted on 
a Police re[)ort which slutwed that the two par- 
ties were di'putin;: .about thi- jjos.ossion of a 
tank and lliat they were hie: remiudars, and 
titat thoiiuh there was nothiuir to show that 
there w.is a likclitiood of ,a bre.ach of the peace, 
yet it was not im[)o.^ible that there .should be 
a bre.ach of the peace : llela, that the police 
report as it i- eaiiuol be and oiiphl not to be the 
foundation of a proeoedin;: under S. 147. The 
opinion exitrcssed by the Police olliecr without 
.siillieient materials oiiehf not to be the ftroiind 
for the institution of the proeecdines. Maha- 
raja llahftiliir S'inoh v. llanjit Sineh. 

6 Cr. L. J. 36 : 
11 C. W. N. 835. 

S. 143 — Breach of peace, lildihood of, 

absence of — Effect. 

.An order under S. 147 can only be pa.s.scd 
when there i.s a present danger of a breach of 
the peace ; in the absence of any lindiitft that 
there is ii likelihood of the hreaeh of the peace, 
an order under the section cannot he maintain- 
ed. The mere fact that the jiarlic.s arc in a 
“ contest iuft mood ’’ docs not amount to a rind- 
in'.' Ihnt there is a likelihood of a breach of the 
peace. Munnti Lai v, Jlirdc Barn. 

26 Cr. L. J. 944 ; 
86 I. C. 1008 : 12 O. L. J. 256 : 
O. W. N. 220 : 29 O. C. 23 : 
A. I. R. 1925 Oudh 416. 

S. 145 — Breach of pence, nature of. 

It does not require that there should he a 
fear of an •imminent’ or ‘immediate’ breach of 
the peace, l/ari Charan Dc v. Sheralitalakdar. 

33 Cr. L. J. 305 (2) 
136 I. C, 475 ; 35 C. \V. N. 1003 : 
I. R. 1932 Cal. 203 : A. I. R. 1932 Cal. 60. 

S. 145 — Breach of pence. 

Xo jiroecedinj'.s under .S. 147 e;in be sbarlcd 
unless the .Magistrate is satisfied that there is 
fear of a breac-h of the peace between the 
parlic.s. Bam Manoralh Das v. Kaushal 
Kishorc Das. 34 Cr. L. J. 934 (1) : 

145 r. C. 299 (2) : 10 O. W. N. 310 : 
6 R. O. 41 (1) ; A. I. R. 1933 Oudh 253. 

S. 145 — Breach of peace — Order strihin:; 

off proceedings — Court, duUj of — .Ipprehcusion 
of breach of peace. 

An order, strikin': off a ease under 5, 147 with- 
out making a linal ord'T as eouteinpl.ited by 
law, is wholly illep.-d. There must he some 
material before the .'layistrate to come to the 
eouelusiun th.-it there is uo apprelieitsion of a 
breach of the peace. .Soslii Sattu v. Sathuni 
Thahttr. 26 Cr. L. J. 105. 

S3 I. C. 665 : 1924 P.at. 231 : 6 P. L. T. 258 : 
3 Pat. L. R. 145 Cr. : A. 1. R. 1924 P.at. 689. 

S. 145 — Breach of joarf — Paiirr rep'^rt, 

eiiutrnts of — Briarh <f the penre, tih^ty. ii-untun,! 
— rs/i.u — Decree of Ci'.il (' out !, rot ncres- 
r'irit;i corirlini: e. 

.\ Police uport upou whi' h tie- .31:ii’islr-.ite 
founds hi' iuilial onh'r uuder .“s. t fi should 
contain a sl.ilcment of the f.iets from whiel/ 
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the Magistrate may be satisfied of the existence 
of a liklihood of a breach of peace, he must 
form his own judgment and not j^roceed upon 
a mere expression of opinion by the Police. 
To take proceeding under S. 145 it is enough 
that a breach of the peace is likely ; it is not 
necessary that it should be imminent. If the 
Police report is defective, it is not obligatory 
upon the Higli Court to interfere, when it is 
proved at the trial that a breach of the peace 
was likely at the date of the initial order. The 
question of possession in a proceeding under 
S. 145 has to be determined with reference to 
a special point of time : upon this question 
every previous decree of a Civil Court or other 
order of a Criminal Court is not necessarily 
conclusive ; the evidentiarj’ value to be attach- 
ed to such document must depend upon the 
circumstances of each particular case. Kulada 
Kinkar Eoy v. Danesh Mir. 2 Cr. L. J. 670 : 

10 C. W. N. 257 : 2 C. L. J. 271 : 

I. L. R. 33 Cal. 33. 

S. 145 — Breach of peace — Proeccdwgs 

under — Aj^prehension of breach of peace ceasing 
— Procedure. 

The apprehension of a breach of the peace is 
the first condition necessary to give a Magis- 
ttate jurisdiction under S. 145 and if in the 
course of a proceeding under that section it is 
found that there is no longer any such appre- 
hension, the IVIagistrate’s jurisdiction ceases and 
he ought to stay all further proceedings under 
Cl. (5) of the section. Muhammad Khandu 
Sarltar v. Sadak AH Shaikh. 25 Cr. L. J. 291 : 

76 I. C. 963 : 38 C. L. J. 284 : 

A. I. R. 1923 Cal. 577. 

Ss. 145, 147 — Breach of peace riot 

imminent — Effect. 

The fact that breach of the peace is not immi- 
nent and there is sufficient time to go to the 
Civil Court is no bar to the initiation of pro- 
ceedings under Chap. XII, Criminal Procedure 
Code. Todar Mai v. Emperor. 

32 Cr. L. J 309 : 

' 1930 A. L. J. 1437 : L. R. 11 All. 190 Cr. : 

129 I. C. 441 (2) : A. I. R. 1931 All. 14. 

Ss. 145, 537 — Breach of peace imminent 

—Preliminary order— Copy of order not fixed- 
failure to give notice to persons interested— 
Irregidarity — Duly of Magistrate. 

A preliminary order under S. 145 should be 
made as soon as a Magistrate finds from a 
Police report that a breach of the peace is 
imminent. The irregularity of not affixing a 
copy of the preliminary order on or near the 
land in dispute, under S. 145 (3) is cured by 
S. 537, An omission to give notice of proceed- 
ings under S. 145 to persons interested in the 
property in dispute is not a defect. Even if 
it be one, it is cured by S, 537. Any interested 
person to whom the Magistrate in his discretion 
does not direct the notice to issue or any such 
person of whose interest the Magistrate is un- 
aware, can always intervene under S. 145 (5). 
In proceedings under S. 145, the Magistrates 
are concerned primarily with danger of a breach 
of the peace and the taking of prompt measures 
to prevent it ; the question of actual possession 
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even is entirely subsidiary. Bhure Khan v. 
Fakira. 25 Cr. L. J. 159 : 

76 I. C. 303 : A. I. R. 1924 Nag. 171. 

S. 145 (5) — Burden of proof. 

If any person interested denies the existence 
of the dispute, the onus lies on him to show 
that it docs not exist and the Magistrate should 
state clearly whether he believes or not that a 
dispute likely to cause a breach of the peace 
exists. Emperor v. Munnu. 33 Cr. L, J. 46 : 

134 I. C. 1020 : 8 O. W. N. 1182 : 
I. R. 1931 Oudh 428 : A. I. R. 1932 Oudh 21. 

S. 145 — Compromise proceeding under — 

Sale of crops — Deposit in Court — Proceedings 
dropped by consent — Disposal of sale-proceeds — 
Question of title, decision of — Procedure. 

During the pendency of proceedings under 
S. 145, the crops on the land were seized and 
sold and the proceeds deposited in Court. The 
proceedings Avere then dropped with the con- 
sent of the parties : Held, that it ivas not 
thereafter competent to the Jlagistrate to 
decide which of the parties Avas entitled to the 
money and to hand it oA'er to him ; the proper 
order to make in the case AA’as to direct the 
money to remain in deposit pending the decision 
in a Civil Court as to AA’hich of the parties Avas 
entitled to it. Natesa Naicker v. Raghavachariar. 

26 Cr. L. J. 512 : 
85 I. C. 256: 20 L. W. 924 : 
A. I. R. 1925 Mad. 327.' 

Ss. 145, 439 — Compromise — Proceeding 

under S. 145— Compromise — Breach — Continua- 
tion of proceedings — Irregularity — Revision. 

During the course of a proceedings under 
S. 145 the parties entered into a compromise 
AA’hcreby it Avas agreed that the first party 
would continue in possession of the property 
in dispute. The Court, tliereupon, consigned 
record to the record-room. A fcAv days after, 
the first party appeared before the Court and 
filed a petition complaining that the second 
party bad dispossessed him from a portion of 
the property in dispute and threatened to use 
violence. The Magistrate thereupon revived 
the proceedings and finally passed an order 
confirming the possession of the first party : 
Held, that there Avas no grave irregularity in 
the proceedings or final order of the fliagistrate 
which justified interference in reA'ision. 
Khushalgir v. Jamnagir. 23 Cr. E. J. 724 : 

69 I. C. 452 : A. I. R. 1923 Lah. 46. 

S. 145, CIs. (5) and (6) — Compromise 

— Termination of proceeding — Petition of com- 
promise — Subsequent proceeding, if legal. 

The parties to a proceeding under S. 145 
compromised and filed a petition of compro- 
mise, and according to its terms, the Magistrate 
ordered that the lands Avould be in the posses- 
sion of both sides as stated in the petition : 
Held, that the order fell under Cl. 5 of 
S. 145 and not one under cl. 6 and that, 
therefore, a subsequent proceeding instituted 
under S. 145 betAveen the parties in respect of 
the same lands, is not one made Avithout juris- 
diction. Sadhu Biswas v. Mohamad AH. 

12 Cr. L.J.32: 
9 I. C. 167 : 15 C. W. N. 568. 
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i — -S. 145 — Construction — Dispiitf in resjycct j 

of lac grouping on trecs—Procccdino under S. 14 j, > 
tvhrlhrr xvilhin jurisdiction. ! 

Tiic Police svihmiUcti u report thnt, in 
attempting to collect Inc on plum trees stand- ■ 
ing on lands compromised in the holdings of | 
the tenants of !i zemindari concern, (he olliccrs 
of the latter were ojiposcd by the lessees of the ' 
tenants, and that llierc was every possibility ' 
of a Serious breach of the peace at any moment \ 
^between the parties ; an order was {licrcujion | 
^^.)dc by the District Magistrate direct ing a 
proceeding under S. 143 to be drawn up and | 
the Inc trees attached : this order was attacked 
in a revision petition to the High Court and i 
the question was, whether the subject-matter ! 
of the dispute came within S. 143 ; Held, that i 
Inc did not fall within the meaning of the 
expression “land” in S. 143 and thnt tlic pro- I 
ecedings held under that section were without 
jurisdiction : that the matter did not come 
within S. 147, and even if it did, no order for 
altaehincnt could bo made. AU Muhamnind v. 
rainruddi Munshi. 22 Cr. L. J. 131 : 

59 I. C. 643 ; 24 C. W. N. 1839 : 

32 C. L. J. 255. j 

S. 145 — Conilruction. j 

Tlio word “shall” in S. 143 is directory and 
not mandatorv. Jmperator v. Lnchhnno. 

10 Cr. L. J. 231 : , 
2 S. L. R 18. 

S. 145 — Costs — Assesment of. 

In prooceding under S. 143 it is extremely 
dilUeult to prove the exact sum spent in 
costs and the Court may very well use its 
diserction in awarding an amount which it 
considers reasonable. lirij Pnl Singh v. Ram 
Srrsh Singh. 33 Cr. D. J. 157 ; 

135 I. C. 246 : L. R. 13 All. 98 Cr. : 
I. R, 1932 All. 70 : A. I. R. 1932 All. 325. 

— S. 145 — Costs — .-Isscssmcnt of. 

In jwoccedings under S. 143, the value of 
the property in dispute cannot by itself be 
taken as a fair test of the costs which .should 
he awarded. Kallu v. Rnshirudditt. 

32 Cr. L. J. 372 : 
129 r. C. 269 : 1930 A. L. J. 1504 : 
L. R. 11 AH. 181 Cr. ; 53 AIL 172 : 
I. R. 1031 AH. 141 : A. I. R. 1931 All. 3. 

— S. 145 — Costs — Proceedings under — Discre- 
tion — Reasons for not aicnnling easts to .sticccessful 
jmrti/ not gicen — Sueeessful parti/ should he aicardcd 
casts — Compnn;/, one of the parlies — Costs arcar- 
ded against .ifanager could he realised from 
Company. 

In a proceedings under S. 143, the Magis- , 
Imte has discretion to award co.sls, hut wticrc , 
he has given no reason for not exendsing 
that discretion in favour of the Micccssful 
p.arty, he should be given a rc.-isonab'c .amount . 
of costs. \ViiiTe one of the parlies to a 
pnH'cedings tin.lcr S. 1 13 are some in.anagcrs 
of a ccrt.ain Limited t'ompuiy though the 
company is tlie rixtl coutcslairt. the costs , 
awarded ag.iinst them slitudd be realised 
either from the nj.inagcrs or from tlic company 
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itself. Udhah Chandra Pnl a-. Sideszvnr Prasad 
Singh. 3S Cr. L. J. 1099 : 

171 1. C. 604 : 18 P. L. T. 714 : 

4 B. R. 43 : 10 R. P. 224 : 

A, 1. R. 1937 Pat. 559. 

S. HS-Cos.’s. 

Order for eosls is- an order iueidcnlal to 
order for possession. On failure of Magistmte 
to pass it, High Court can, in revision, 
make order for pavment of costs of proceedings-. 

35 Cr. L. J.'l : 
145 I. C. 837 : II Rang. 361 : 

6 R. R.ang. 64 : A. I. R. 1933 Rang. 288. 

S. 145 — Costs ordered Inj on<* Mngis- 

trnlc — Successor, tchclin'r compclcnl to assess — 
Death of part!/ in zchose favour order is mode 
— Application bp deceased's son for assesment 
of costs, xchether cntcrtaiiuiblc — Procedure — Inter- 
pretation — Po:ccr of Courts to invent rules. 

The Cr. P. C, eontains no .special jirovi.sion.s 
for hringing on record represenfalive.s of 
accused parties. All that llic Court has to 
see is tliat the appeal or application has not 
abated by reason of the dcalli of one of 
the parlic,s. TIic successor of a Magistrate, 
who decided a ease under S, 143 and directed 
a party to pay his opponent’s costs, 1ms 
jurisdiction to assess the amount of costs. 
Suhbiah Servai v. Chohhalinga Thevnn. 

15 Cr. L. J. 676 : 
25 I. C. 1004 : 16 M. L. J. 248 : 
1914 M. W. N. 790 : 27 M. L. J. 613 : 

A. I. R. 1915 Mad, 92. 

S. 145— Costs — Original order dirccling 

payment of costs xciihoul fixing amount assessed 
in separate order — Legality. 

Where a Magistrate in his order under 
S. 143 directed the petitioners to be.ir the 
costs of the other side but did not specify 
the amount: Held, that it was not illegal 
for him to assess the amount in ii .separate 
order passed .subsequently after bearing botli 
sides. In re i Medapali Ammiruddi. 

14 Cr. L. J. 570 : 
21 I. C. 170 ; 14 M. L. T. 195 : 

1913 M. W. N. 771. 

— S. 145 — Costs to succesful party — 

Notice. 

Mere dcl.ay in applying for costs in proceed- 
ings under's. 143 docs not affeel the juris- 
diction of the Magistrate to award costs, 
but no order as to costs can be made 
I witliout notice to the jiarty alTectcd. 

i Palaniandi Servai v. Samrnandi .'Irr.mnl. 

; 24Cr.L.J. 80: 

i 71 I. C. 128 : 16 L. W. 613 : 

: A. I. R. 1923 Mad. 87. 

I 

Ss. 145, 146,147. 148 (3)-0 7’mir 

for ninhing order. 

Tiicre is nothing in tiic la^v to jire< hide a 
Magi^tr.itc frivm making an ordf-r fur co.ls 
after p:is".ing a ileei-ion und-r S-. 153, IS'i or 
1 17 but such onler ought only to Ic- made by 
the Magi'-tr.ile who p.iswd tij>- deci-.ion, and 
within a rc:i'Oimble time thi.-re.-iMcr. (Jrdi- 
! mtrily an interval of tlirce mo!ith>- i' nota 
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reasonable time. Nnfar Chrindra Pal v. 
Sidharllia Krisliaa. 21 Cr. L. J. 751 (b) : 

58 I. C. 255 : 24 C. W. N. 672 : 
32 C. L. J. 34 : 47 Cal. 974 : 
A. I. R. 1920 Cal. 320. 

Ss. 145, 147— Cos/.s. 

tVilnessc.s may be examined locally to avoid 
expense ; but that does not mean that no 
expense is properly incurred at all so as not 
to award costs to any parly. Kuiijo Mauclal 
V. Sarjti Jta7n Mnrtvari. 40 Cr. L. J. 538 : 

181 I. C. 176 : 20 P. L. T. 164 : 
5 13. R. 539 : 11 R. P. 573 : 
A. I. R. 1939 Pat. 206. 

Ss. 145, 14S — Co5/v — Di-ipulc as to 

immovahle propcrli/ —Order as to co-sla. 

Altboueb an order under S. 1 IS may be made 
subsequent to the passing of an order under 
S. ll.j, it must be made by the Magistrate who 
tried the ease under S. 1 within a reasonable 
time on proper materials, namely, the aetual 
costs incurred as Pleader’s fees and costs of 
witnesss. Manila Saha v. Itamdhani Tamholi. 

30 Cr. L. J. 252 : 
114 I. C. 193 : 9 P. L. T. 835 : 
I. R. 1929 Pat. 113 : A. I. R. 1929 Pat. 93. 

Ss. 145, 148 — Costs— Jarhdi cl inu. 

In awardinp: costs in jirocecdintfs under S. l l.!, 
a Magistrate is restricted to the amount awarded 
as Pleader’s fees (if any) and e.osts for wit- 
nesses : an,v order about costs passed arbitraily 
is without jurisdiction and must be set aside. 
Hira Mahlon v. liajicamar Mahlon. 

23 Cr. L. J. 508 : 
68 I. C. 44 : 3 P. L. T. 484 : 
A. I.R. 1922 Pat. 564. 

Ss. 145, 148 — Costs — Withdraical of 

proceedings Inj petitioner — /hoard of costs — Order 
allowing withdraxoal, xohclltcr a "decision." 

An order allowing proceedings initialed under 
S. 145 to be withdrawal is not a “decision” 
within the meaning of S. I-IS of the said Code, 
and an award of costs to the counter-petitioner 
under S. 148 is illegal. Narasiiiunha Cliairiar 
V. Pillanna. 12 Cr. L. I. 49 : 

9 I. C. 289 ; 9 M. L. T. 324. 

Ss. 145, 439 — Costs — Proceedings under 

Chap. XII — Revision — Costs. 

The High Court has no power to award costs 
incurred before it on the hearing of a criminal 
revision-petition, against an order passed under 
Chap. XII of the Cr. P. C. Vccrappa Naidu v. 
Avudayammal. 26 Cr. L. J. 707 : 

86 I. C. 147 : 48 M. L. J. 106 : 
21 L. W. 686 : 48 Mad. 262 : 
A. I. R. 1925 Mad. 438. 

S. 145 — Death of applicant. 

Proceedings under S. 145 — Revision — Death of 
applicant — Application, whether abates. Sec 
Post, S. 485. 

S. 145 — Decree of Civil Coxirl as to 

possession of properly not clear — Dispute as to 
possession — Magistrate’s jiiricdiclion to decide the 
question of possession in such eases. 

Where it cannot be disputed that a certain 


Cr. P. CODE (1898), S. 145 

l)crson has been deelared owner and put in 
j)o.sscssion of certain property by a Civil Court, 
it is not ojjen to a Magistrate to decide the 
(juestion of posse.ssion contrary' to the Civil 
Court’s action. But where the decretal terms 
leave the factual of possession fairly' open to 
doubt, il is eomj)etent to the Magistrate if, in 
his o()inion, tlierc is a dispute likely to lead to a 
breach of the i)cace, to construe the decree for 
the jmrposes of deciding on the evidence the 
fact of possession. In re : Mali Lai liar Gobind. y 

1 Cr. L. J. 256 ;/ 
6 Bom. L. R. 246. ' 

S. 145 — Decree of Civil Court — Decision 

by Civil or Criminal Court, xahctlicr binding an 
Magistrate — Written statement supported by 
evidence of deponent — Discretion — Further evi- 
dence, when necessary. 

It is not always incumbent upon a Magistrate 
trying :i case under S. 115 to give effect to tlic 
decision of a Civil or Criminal Court and no 
har.l and fast rule can be laid down in this 
respect. Wlierc, in a ])roeecding under .S. 145 
one of the ])arlies lilcs a written statement, and 
that stalc.mcnt is supported by' his own evidence 
in Court, the Magistrate in relying ujjon the 
written slatcmcnL does not act without juris- 
diction : nor does he do so in not accepting 
a decision in a previous case of rioting as to 
possession. It is in the discretion of the Magis- j 
trale in a proceeding under S. 145 to take J 
further evidence, if he thinks it is necessary' 
to do so. If he is satislied on the evidence pro- \ 
diieed as to the party in actual posse.ssion, it is 
not necessary for him to take further evidence. 
lihulan v, Kumar Rai. 24 Cr. L. J. 951 : 

75 I. C. 535 : 5 P. L. T. 69 : 

2 Pat. L. R. 104 Cr. 

-S. 145 — Decree of Civil Court — Dispute 

bctxoeen tenants of joint oxoners — Jurisdiction of 
— Magistrate to proceed under s. l-io. 

Certain land was jointly' leased to tenants by' 
two joint owners, and the former continued in 
j)o.sscs.sion for several years under the lease. 
One of the joint owners sued for partition of 
his share and obtained a decree but he did not 
obtain possession of his share under the decree, 
and while the old tenants were in possession 
as before, some new tenants forcibly' entered 
on the land asserting that they' were the 
tenants of only one of the joint owners. Tlic 
Magistrate, acting \indcr S. 145, put the old 
tenants in possession : Held, that the Magis- ‘ 
Irate did not act without jurisdiction, and that 
though there is no doubt that the Court must 
give effect to a decree of a Civil Court for 
partition, yet in this instance the dispute not 
being between the parties to the decree but 
between two rival sets of tenants, the Magis- 
trate Avas right in putting the old tenants into 
possession of the land, jl/a E Mtja v. Mating 
Po Thnung. 11 Cr. L. J. 655 : 

8 I. C. 453 : 3 Biir. L. T. 74. 

S. 145 — Decree of Civil Court, effect 

of — Possession, mode of delivery of, xohclhcr 
material. 

A Magistrate, in declaring possession in a pro- 
ceeding under S. 145, cannot go behind a 
decision of a Civil Court in the matter. When 
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n jiccrcc .such us tlic ubuvc is i/i/cr it is 

itiitnulorial wliclhor tlic dcliverj' of po.ssp.ssion 
imdcT it was symbolical or not. AUhnij Mondnt 
V. ISmtt Uai. 24 Cr. L. J. 517 : 

73 I. C. S3 : 27 C. W. N. 267 : 

37 C. L. J. 256 : A. I. R. 1923 Cal. 176. 

S. 145 — Drrrrr of Civil Coiirt — Failure 

to deride effec! of Civil Court derrer heheeru 
parlies — Refusal of jurisdirlioii. 

XcKlcclinfr (o decide what c-rfccl a Civil Court 
. decree between the jiartics to .a proceedings 
under S. I f.1 may have had on the rpicslion of 
posse.ssion, is an omission to deal with a material 
part of the ca.se made before the Magistrate 
:ind !i refusal of jurisdiction by liim. Copal 
Cliaudra v. Unm Charau. 11 Cr. L. J. 181 : 

5 I. C. 646. 

S. 145 — Derree of Civil Court — Lease lo 

appliraiil for our. year— Lease lo opposite parly 
for ur.rt year — /Ippliranl Iryiiio to retain pos.scs- 
sioii — Decree of Civil Court dcclariug applicant 
to he ill pnsscssiou—Froceediuos under R. IJ.j — 
Opposite parly eutillcd lo jiossrsssou. 

A lease of certain land was eranlcd to the 
a]i])Iic;ml for a year. l''or the next year the 
laiul w.as leased to the opposite party as 
dissatisfaction was felt witii the apidieant who 
said that the land havin'; been leased lo him 
he had <'ntered into possession and tiiat pos.ses- 
.sinn could not be taken :iway from him and, ' 
therefore, the Court should hot have found 
that the oi)()osite p.arly was in po.ssession. 
Applicant tried lo retain* ])o>se.ssion. A decree 
wa.s passed in a civil .suit deelariui; the applicant 
to be tenant for the second year but it related 
only to a fniction of the land. Tlie trial .Ma"i.s- ' 
Irate declared the opposite parly to be in 
possession under S. M."; ; Held, that the de- 
cision was correct and the actual pliy.sical 
possession had to be determined as otlterwisc a 
breach of the peace was likely to result, and 
that the .Maeistralc was not bound by the i 
decision of the Civil Court. China Tamhi v. 1 
f'irapjia. 38 Cr. L. J. 805 : ; 

169 I. C. 939 : 10 R. Rang. 39 : 1 
A. I. R. 1937 Rang. 202. ' 

S. 145 — Decree of Civil Court — Magis- \ 

trale's duty lo uphold. 

A M.-i'.'istratc is not Justified in 'lisregarding 
the jleerec of a Civil Court. It is his duty 
to uiilioh! and carry out that decree so far 
as lies in him to do so. Jlaldeo RaUhsh Siugh ' 
V. Raj Rnllam Sinch. 2 Cr. L. J. 236 : i 

2A. L.J. 274. ; 

S. 145 — Decree of Civil Court not inter i 

partes — Posse.ssiou uwler such decree — .Magis. ' 
trale's po:cer lo declare opposite party’s posses- , 
sioti, J 

Where the first party vas ]>ut iti ]>oste.<i(in 
of disputed proj>erIy under a decree of a 
Cisil Court, nhieh nas not one ag.iinst the 
second party : Held, that a M.i'gi'ttate had 
jnris'lietinn, in a jtrtx’eeilini! under S, lt.j t<? 
'lertarr the pov^.-^vion (if the second jr.irty. 
.loeohti.dhu .'ihaho V. Rtij Ruiuar R-u Chrr.c- 
d’.nry. 13 Cr. L. J. 5S3 : 

15 I. C. 999. 
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S. 145 — Decree of Civil Court— Proceed- 

' tugs under — Civil Court decree, cx parte — 
Symbolical pcissc.s.sion under — Effect. 

A Civil Court decree obtained e.r parlc 
against a tenant under vhieli the deeree- 
bolder obtained mere .symbolical jxisse.ssion of 
the land is not binding on a Criminal Court 
in proceedings umler .S. M."; with rc.speet to 
tlic land, between the decree-holder and a 
third party. Promnda Sundari Dassi v. Klietra 

25 Cr. L.J. 1104 : 
81 I. C. 928 ; A. I. R. 1925 Cal. 186. 

S. 145 — Decree of Civil Court — Procced- 

ino.s under — Decree of Civil Court, effect of. 

A Magi.stratc in deciding the question of 
posse.s.sion under S. 14. I is not in every case 
' 1)01111(1 by the previous order of a Civil or 
Criminal Court relating to the posse.ssion of 
the subjeel-matter of the dispute and the 
I weight to be nllaehed to any such previous 
j order depends upon the facts "of the iiarlicnlar 
, case. Wlicre, however, there is a recent order 
. of a Civil Court delivering possession to a 
' particular party, that order ought lo be 
respected and given effect to by a Magis- 
Irate acting under .S. 145 imless and 
until there is .something shown which might 
induce the Magistmte to hold that, subse- 
quent lo the delivery of possession something 
I had haiiiiencd which had the effect of dis- 
' iiosscssing tlie party to whom possession Iind 
been delivered by the Civil Court. Rambarai 
Rai v. Sagina Rai. 24 Cr. L. J 939 : 

75 r. C. 363 : 4 P. L. T. 333 : 
A. I. R. 1923 Pat. 437. 

, S. 145 — Decree of Civil Courl — Proceed- 

ing.s under— Possession, delivery of, by Civil Courl 
— Criminal Court, xchether can' iuve.stigatc ques- 
tion of possession. 

Where in a proceeding under S. 145 in 
rc.spcet of a lioiise, it is e.stablislicd that 
I possession was delivered by a Civil Court to 
1 one of the jiarlies, the Criminal Court is 
; bound to maintain that person in possession 
1 and is not comiiclenl to re-open the question 
and to investigate it under S. 145. Hut in 
I order to find out whether the possession i.s 
I di'-puted or not, the Criminal Court can iii- 
1 vestigate the actual service of the writ of 
j delivery of possession, and if dakhal dehani 
I is proved to its satisfaction, to have been 
cgectcd. it is bound to maintain the jiosscs- 
I sion of the person so obtaining it either by 
j an order under S. 1 t.">, or by having recourse 

■ lo action under S. 14 1 or .S. fo7. Ram Krishna 

: Sinsh v. Emperor. 23 Cr. L.J. 321 ; 

■ 66 I. C. 817 : 3 P. L. J, 335 : 

' A. I. R. 1922 Pat. 197. 

; S. 145 — Decree of Civil Court -Pmeecd- 

iugs under — Pos^essuat delivered under d>rrrrof 
Civil Court, value rf — Procedure. 

Proceedings may be t.akcn vith j-iri-dieiion 
under S. 115 ledon' th(' .NIagistr.itc (-'imt'. I.) 
know lliat one party has a d ’eisio;! of Itir- 
Civil Omrl in his favour and th*- [iro • 'cding , 
will not be without jurisdidion. Hut wh"u 
in the course of the pro ’e-dm.ts h<* liad, tint 
there is such an or'ler of the Civil (Vmrt, it 
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is his duty to maintain that order and pos- 
session granted under tliat order, if such 
possession has been given within a reason- 
able time from the initiation of the proceed- 
ings under S. 145. It will then be proper for 
him not to stay the proceedings, but to pass 
an order under S. 145 declaring the party 
which has the Civil Court decree in its favour, 
or which has been put in possession by the 
Civil Court to be in possession and to forbid 
the other party to interfere with the posses- 
sion of that party. This is not, however, an 
invariable rule and the evidentiary value to 
be attached to the fact that the Civil Court 
has given possession to one party must de- 
pend upon the particular circumstances of 
each ease. Kedar Nnlh v. Jalesioar Ram. 

24 Cr. L. J. 467 : 

72 I. C. 883 : 4 P. L. T. 248 : 

1 P. L. R. 166 Cr. : 

A. I. R. 1923 Pat. 364. 

S. 145 —Decree of Civ>l Court — Procecd- 

inos imder— Possession of land purchased in 
e.vcculio 7 i of decree— Decree-holder auclion-piir- 
chasefs and judgment-debtor's right thereto. 

In a proceeding under S. 145 concerning a land 
which was purchased and of which delivery of 
possession was obtained by a decree-holder, the 
judgment-debtor should not be allowed to retain 
possession of the same as against the decree- 
holder auction-purchaser so as to drive him back 
to the Civil Court for a further declaration of 
his right, even though it is found that the 
decree-holder ^Yas never in actual possession and 
the judgment-debtor grew crops upon the land. 
Atnl Ilazra v, Uma Charan. 17 Cr. L.I. 182 ; 

33 I. C. 822 : 20 C. W. N. 596 : 

A. I. R. 1916 Cal. 339. 

S. 145 — Decree of Civil Court — Proceed- 
ings under — Previous decree or order of Civil Court 
for possession, value of, 

A previous order of a Civil Court relating to the 
property in dispute in a proceeding under S. 145 
might throw light upon the matter, but the 
evidentiary value to be attached to such a piece 
of evidence must depend upon the particular 
circumstances of each individual case. Alul 
Chandra v. Srinalh Laik. 20 Cr. L. I. 840 : 

53 I. C. 936 : 30 C. L. J. 123 : 

33 C. W. N. 982 : A. I. R. 1919 Cal. 526. 


Ss. 145, 146 —Decree of Civil Court — 

Decree' declaring title — Determination of possession 
— Jtirisdiclion of Magistrate. 


Where the dispute is as to the possession of 
immovable property, the existence of a decree 
of a Civil Court declaring merely the title of one 
of the parties to the dispute is no bar to a 
Magistrate taking action under S. 145, with a 
view to determine the fact of actual possession 
on a particular date. Subbarama Aiyar v. 
Mariya Pillai. 15 Cr. L. J. 559 

24 I. C. 967 : 16 M. L. J. 52 
1 L. W. 493 : 1914 M. W. N. 798 
A. I. R. 1914 Mad. 78. 


Ss. 145, 146 — Decree of Civil Court — 

' Dispute as to possession of immovable property — 
Decree of Civil Court in favour of one party, effect 
of— Magistrate, duty of— Attachment of property, 
legality of. 
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In a proceeding under S. 145 the Magistrate has 
no right to compel a party who has obtained a 
decree from the Civil Court in respect of the 
property in dispute to go back to the Civil Court 
and get something else. The Civil Court would 
refuse to entertain his suit, the matter being 
res judicata. All that such a person can do is to 
execute his decree and to obtain possession of 
the property until a competent Court has deter- 
mined the rights of the parties, and once that is 
done, the Magistrate has nothing to do but to 
give effect to the decree of the Civil Court. — 
Lachmi Kuer v. Partab Narain. 

27 Cr. L. J. 43 ; 

91 1. C. 75. 

Ss. 145, 146 — Decree of Civil Court — 

Question of possession — Civil Court's judgment — Its 
evidentiary value before Criminal Court — Quaere. 

Quaere . — If the decree liad been for delivery of 
possession followed by e.xeeution, the proof of 
formal delivery of possession might well be 
treated as conclusive proof in favour of the 
successful complainant but where there has been 
no execution, and all that exist is a simple 
declaratory decree, whether the opinion of the 
Munsif on this matter of possession should have 
anj”^ w’eight at all with a Criminal Court whieli 
has to decide tlie question of possession on the 
evidence before it, is doubtful. Raghunath Singh 
V. Emperor. 37 Cr. L. J. 1126 : 

165 I. C. 289 : 15 Pat. 336 : 
17 P. L. T. 526 : 3 B. R. 30 : 

9 R. P. 165 : A. I. R. 1936 Pat. 537. 

S. 145 — Defect in procedure — Dispute 

likely to cause breach of the peace not mentioned in 
notice — Jurisdiction of Magistrate. 

Where there is a dispute likely to cause a 
breach of the peace and the parties are aware of 
it, the Magistrate is not ousted of his jurisdiction 
to act under S. 145 simply because in the notice 
issued it is not stated that a dispute likely to 
cause a breach of the peace exists. Ram Behari 
V. Muncshcr. 16 Cr. L. J. 224 ; 

27 I. C. 848 : A. I. R. 1915 All. 9. 

S. 145 (1) — Defect in procedure — Order, 

formal, if neccssary-^tirisdiction — Arbitrator’s 
decisioti of question as to actual possession — 
Delegation, if legal. 

The making of a formal order under S. 145 (1) 
is absolutely necessary to the initiation of pro- 
ceedings under the section, and an omission to 
make such an order renders all the proceedings 
invalid. Semblc : S. 145 does not contemplate 
that the question as to who is in actual 
possession should be delegated, even by consent 
of parties, to arbitrators. The section directs 
the Magistr.ate himself to receive the evidence 
adduced by the parties, and on a consideration 
thereof, to come to a decision. Banwari Lai 
Mukhopadhya v. Jlriday Chakaravarli. 

2 Cr. L.J. 347: 

1 C. L. J. 432 : I. L. R. 32 Cal. 552. 

S. 145 — Defect in procedure — Order, 

legality of. 

An order of possession under S. 145 passed 
on the evidence of a person who was not 
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called by cilficr parly, h bad law. Fateh Shrr 
Khau Y. Emperor. 17 Cr. L. J. 129 : 

33 I. C. 305 : 4 R. R. 1916 Cr. : 
23 P. W. R. 1916 Cr. : 
A. I. R. 1916 Lah. 368. 

S. 145 — Defect in prnccdnrc— Order made 

without recording evidence, legality of. 

A magistrate taking action under S. I t.j is 
bound to record llie evidence of tlic petitioners, 
ns required by Siib-s. (4) of the .section, and 
an order passed without recording sueh evidence 
is made without jurisdiction and is ultra vires. 
Tara Chand v. Uehari Lai. IS Cr. L. J. 36 : 

36 I. C. 868 : 22 P. R. 1916 Cr. : 

A. I. R. 1916 Lah. 378. 

S. 145 — Defect in procedure — Proceedings 

under, requisites of — Errors and omissions relating 
In procedure, whether oust jurisdiction — Prejudice, 
proof of. 

Tlie only two essential conditions which not 
only confer jurisdiction on a Magistrate, but 
make it imperative for Iiiin to take tlic preven- 
tive i)rocccdings contemplated by S. 145, are 
first, that there should be a dispute over land or 
water; and secondly, that such dispute shoidd be 
likely to cause a brcacli of the peace. A 
Magistrate having been once seized of jurisdic- 
tion to institute proceedings umicr S. I t."; cannot, 
in the absence of proof or prejudice to a party, 
be divested of it by errors and omissions wliieli 
relate to procedure and not to jurisdiction. 
Mahomed Mahdishah of Pir Jhando v. Wahdal- 
shah. 26Cr. L.J. 1292: 

89 I. C. 156 : A. I. R. 1926 Sind 53. 

S. IAS— Defect in procedure — Provisions 

not complied with — Illegal order — Disobedience, 
not punishable — Penal Code, S, JSS. 

A Magistrate, purporting to act under S. 145 
but without complying with the provisions of 
that section, passed an order ,to the effect that 
from an order issued by the Collector, it was 
clear that A w.as in possession of certain land 
and, that 71 was not to interfere with that posses- 
sion. (In the very next day, A complained 
to the Maiiistralc that his order had been 
disregarded. The Magistrate found that II had 
interfered with the possession of .4 and hence 
under S. ISS of the Penal Code, he senten- 
ced 71 t<» imi)risonment for one month: Held, 
that the order purporting to have been 
passe<l under S. 145 was illcg:il, as there 
hail been no proper inquiry regarding the 
existing possession of the parties, and, there- 
fore, the conviction under .S. 18S of the Penal 
Code coTild not be upheld. Msl. Snrdara v. 
7>i;:rfor. 14 Cr. L. J. 63 : 

IS I. C. 351 : 16 P. VA R. 1913 Cr. 

92 P. L. R. 1913. 

Ss. 145, 146 (1) — Defect in procedure — 

Order of attachment passed without eo'aminiugwit, 
nesses present in Court, legality of. 

.\n order passed under MU, cl. fl) with- 
out examining any of the witnesses of a party 
to the proceeding who nre present in Court 
is invalid. Sila S’ath III. neat v. Jlamhishore 
.Mondal. ■ 23Cr.L.J.6S8: 

69 I. C. 272 : 36 A. L. J. 291 : 
A. I. R. 1922 Oil. 280. 
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' Ss. 145 (1). 537— Defect in procedure — 

Dispute relating to immovable properly — Prelimi- 
j nary order rwt drawn up — Illegality. 

I The provisions of S. 14.5 (1) are mandatory 
and a disregard of those provisions vitiates 
the entire proceedings in the case. Ordinarily 
: a M.agistratc who has to draw uj) the order 
under S. 115 (1) is the Magistrate who after 
drawing up the order, proceeds to tleeidc the 
case. Banka Singh v. Gokal. 28 Cr. L. J. 231 : 

I 99 I. C. 1031 : L. R. S All. 39 Cr. : 

25 A. L. J. 246 : 7 A. I. Cr. R. 267 : 

: 49 All. 325 : A. I. R. 1927 All. 286. 

j Ss. 145 (1), (4), 537 — Defect in procedure 

\ — Proceedings under — Failure to make order in 
I writing — Irregularity, whether curable — Order pre- 
\ I'cnting either party from working land. 

The failure to make an order in writing as 
required by S. 145 (1) in proceedings under 
that section, makes the procedure of the Court 
irregular, but the defect is curable by S. 537 
where no party has been prejudiced. In 
proceedings under S. 145 an order that 
neither party should work the land in 
dispute is incorrect. In emergent eases the 
Magistrate can attach the land. Mg. Po Lon v. 
Da On. 26 Cr. L. J. 324 ; 

84 I. C. 548 : 3 Bur. L. J. 256 : 

A. I. R. 1925 Rang. 111. 

S. 145 — Dismissal in default, Irgality of. 

There is no provision in S. 145 w'hich would 
warrant the dismissal of the ease merely be- 
cause the complainant failed to attend and nn 
order dismi.ssing the ease for default of the 
complainant is ultra vires. Itaquma v. Ghirrai. 

41 Cr. L. J. 96 (b) : 

184 I. C. 751 : 1939 O. W. N. 974 : 

1939 O. L. R. 651 : 12 R. O. 142 : 

A. I. R. 1940 Oudh 22. 

i S. 145— Duty of Court— Finding as to 

possession essential — Civil Court's decision, xchc- 
thcr conclusive. 

The decision of a Civil Court on llic quc.s- 
tion of jwsscssion is not conclusive in pro- 
ceedings under S. 145. The Magistrate must 
arrive at his own finding. Auna.srcamy Aiyangar 
V Muthukumara Pillai. 15 Cr. L. j. 663 : 

25 I. C. 991 : A. I. R. 1915 Mad. 83. 

S. 145 — Duly of Court — Finding as to 

possession. 

t.’ndcr S. 145 the Court mu.sl record a find- 
ing as to which parly was in posvcs.sion at the 
I date of its jirclimin.ary order. Sankara Kylnsa 
i Mudaliar v. Kuthutinga .Hudaliar. 

I 19 Cr. 'L.J.977 : 

< 47 I. C. 877 : A. I. R. 1919 Mad. 812. 

' S. 145 — Duty of .Magistrate — Amendment 

]loCl. {t)— Effect of— Duly tf .Magistrate to take 
[ evidence for forming opinion. 

Under S. 1 15 the .Magistrate's duty is to 
decide whetlier there js likely to Ik- a breach 
of the jK-acc and whether one ]eirty, nit!. 'High 
’ recently dispossessed, is to lie regarded as m 
possession. To do this, he must take Miefi 
evidence as he finds nett-ss'iry .-lOd it rests 
, with him and not with the parties to decide 
what evideni-e is necessary- to Ik- called. The 
recent amendment to Cl. -J whieli requires the 
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Mat^istralc to receive all such cvi<lence as 
may be j)roduee(l bj’ tlie parties and to con- 
sider the effect of such evidence does not mean 
anything more than that he must receive 
evidence actually put before him by the parties 
but does not require him to summon witnesses 
at the instance of the parties who are unable 
to bring these witnesses to Court. In S. Ida 
there is no such provision as is to be found 
in Cl. 2 of S. 252. Dr. Mcah v. Steel Bro- 
thers cO Co., Ltd. 39 Cr. L. J. 708 : 

176 1. C. 266 : 11 R. Rang. 40 : 

A. I. R. 1938 Rang. 229. 

S. 145 — Duty of Magistrate — Applica- 
tion for rc-hcaring on ground of non-service of 
notice — Procedure— Magistrate, duty of — Affidavit 
of service, whether necessary. 

Although in a proceeding under S. l-t5 it is 
not necessary in all cases that there should be 
an alfidavit of service of notice, the Magistrate 
should, nevertheless, satisfy himself whether 
service has in Tact been effected or not. and 
ought not to reject an application for rc-open- 
ing a case on the ground that no notice was 
served without satisfying himself as to the 
truth of the allegations contained in the appli- 
cation. Kali Charan Kapali v. Abdul Laslcar. 

21 Cr. L. J. 848 : 

58 I. C. 923 : 32 C. L. J. 14 : 

24 C. W. N. 902 : A. I. R. 1920 Cal 541. 

S. 145 — Duty of Magistrate — Dispute as 

to iniinovable projjcrty — Finding as to possession 
based on mere local inspection and statements of 


I Cr. P. CODE (1898), S. 145 

I To satisfy the rcquiicments of S. 145, the 
Alagistratc must himself enquire into the ques- 
tion whether a dispute likely to cause a breach 
of the peace exists concerning any land or water 
and must record a judicial decision thereupon. 
A preliminary order under the section cannot 
be based on the rciiort of a Zaildar before whom 
the parties had no opportunity of producing 
evidence. Pron Singh v. Emperor. 

18 Cr. L. J. 565 : 

39 I. C. 805 : 25 P. W. R. 1917 Cr. : 

115 P. L. R. 1917 : A. I. R. 1917 Lah. 179. 

S. 145 —Duty of Magistrate — Landlord 

claiming large number of pilots to be in his posses- 
sion but different sets of tenants claiming different 
plo's separately — One enquiry — Legality — Preju- 
dice — Magistrate should apply his mind to indivi- 
dual holding. 

One enquiry under S. 145 in a case in which 
the landlord claims a large number of plots 
to be in his possession while different sets of 
tenants claim different jjlots in their respective 
])osscssion separately, is not illegal or necessarily 
irregular, but in such a case, the question of 
prejudice will have to be examined, for 
in a case like this there is always the 
danger that from general evidence con- 
clusions will be drawn in respect of specific 
land. It is, therefore, essential for the Alagis- 
tratc to apply his mind to the case of each 
individual holding. Gulab Kuer v. Ganouri 
Kocri. 40 Cr. L. J. 17 : 

178 I. C. 333 : 11 R. P. 239 : 5 B. R. 81 : 


bystanders, legality of — Allegation of dispossess- 
ion by one party — Magistrate's duty to enquire 
into allegation, 

A Magistrate cannot base his decision as to 
possession in proceeding under S. 145 on the 
mere fact that in the course of his local inspec- 
tion many persons appeared before him and 
supported the case of a particular party. 
Where, during the course of a local inspection, 
a party alleges that he has been dispossessed by 
the opposite party forcibly on the day of the 
inspection, it is the duty of the I\Iagistratc to 
inquire into the truth of the allegation before 
passing an order upholding the possession of 
one of the parties. In the matter of : Adbud 
Misscr V. Satruhan Das. 28 Cr. L. J. 603 : 

102 I. C. 779 : 8 A. I. Cr. R. 251 : 

8 P. L. T. 755 : A. I. R. 1927 Pat. 301. 

S. 145 — Duty of Magistrate — Dispute as 

to qjossession — Duty of Magistrate to maintain 
actual physical possession — Delivery of symbolical 
possession by Court, effect of. 

In proceedings under S. 145 a Magistrate has 
to determine who is in actual possession at the 
time or within two months of the proceedings, 
and he is, therefore, bound to maintain the 
possession of the party who is in actual po.sscss- 
ion of the land in dispute even though the other 
party has obtained symbolieal delivery of the 
same through the Civil Court. Ambar Ali v. 
Piran Ali. 29 Cr. L. J. 503 : 

109 I. C. 231 : 32 C. W. N. 275 : 

47 C. L. J. 233 : 55 Cal. 826 : 

10 A. I. Cr. R. 160 : A. I. R. 1928 Cal. 344. 

S. 145 — Duty of Magistrate — Dispute 

likely to cause breach of qieacc — Proof. 


A. I. R. 1938 Pat. 511. 

S. 145 — Duly of I\lagistrntc — Magistrate 

finding that there Is apprehension of breach of peace 
— His duty to enquire into piossession and pass 
order — Passing of such order token unnecessary. 

Once a Magistrate has found in proceedings 
under S. 145 that there is an apprehension of a 
breach of the peace, it is his duty to inquire 
into the ])osscssion of the parties and to pass 
orders accordingly either under S. 145 or under 
S. 14G. It becomes unnecessary for him to 
pass such an order with regard to possession 
only on his being satisfied either that there is 
no longer any apprehension of a breach of the 
peace or that no dispute between the parties 
exists or has existed. The mere fact that one 
of the parties was absent on the date fixed docs 
not entitle a Magistrate to dismiss proceedings 
under S. 145 when there has been a definite 
finding that there is an apprehension of a breach 
of the peace. Ilaquma v. Ghirrai. 

41 Cr. L. J. 96 (b) : 
184 I. C. 751 : 1940 O. W. N. 974 ; 
1939 O. L. R. 651 : 12 R. O. 142 : 

A. I. R. 1940 Oudh 22. 

S. 145 — Duty of Magistrate — Notice of 

proceedings, proof of — Ex parte order on evidence 
of persons not witness of cither party. 

A Magistrate should not simply accept the 
written return of a serving peon, without 
examining the peon, as to service of notice of 
the proecedings under .S. 145 (1) nor should he 
pass a final order as to possession on the evi- 
dence of a person who is not a witness of either 
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of the parties vitliin the meaning of S. l-t.'i (4). j 
Jn^cmira Nalh Itai v. Abu Shaikh. ' 

ICr. L.J.716: , 

8 C. \V. N. 719. ' 

I 

S. 145 — Duly of Magixtralc — Omh'.iou ; 

bt) a Magistrate io stale gToiinds of his iuitiatnrii 
order. 

A Magistrate is hound to state in in'- initiatory ■ 
order under S. 14.5 the grounds of his heing i 
satisfied ns to tlie likelihood of a breach of the 
lienee. In a ease initiated upon a l’oliee-rci>ort 
);'ji:.ntlicr information, it is the duly of a Magis- ! 
fratc to state the grounds upon whieli he acts. 
jViMt/nunnd Ilou liahadar v. Paresh Xath Sen. 

2 Cr. L. J. 342 : 

9 C. W. N. 621 : 1. L. R. 32 Cal. 771. | 

I 

S. 145 — Dutij of Magistrate — Omission to 

add person as part;/ to proccccings — Jurisdiction, 
absence of — Magistrate, duty of, to hear parlies. 

Cl. (1) ofS. l-4.> throws upon the Magistrate 
conducting an enquirj- under that section the 
obligation to hear partic.s and whether there is 
doeumentary evidence before him or, not, the 
section expressly gives to the parties a right of 
being heard. The failure of a Magistrate to 
add a particular person as a party to proceed- 
ings under S. .'54, Cr. P. C. docs not involxe an 
absence of jurisdiction in the Magistrate to hear 
the parties and arrive at a determination as to 
, which of the parties is entitled to possession 
V of the land in dispute. Jatan Singh v. Ditkhia 
I Singh. 18 Cr. L. J. 322 : 

38 1. C. 434 : 1 P. L. W. 214 : 1917 Pat. 118 : 

A. I. R. 1917 Pat. 264. 

' S. 145— Dull/ of Magistrate — Order — 

Itcasons for decision, vcccssitij of. 

Per Dttckland and Sahra-x.irdij, JJ. — In a 
proceeding under S. 14.'5 the .Magistmte must 
give a st.ntcmcnt of the reasons for his deci- 
sion sufficient to enable the High Court to 
determine whether he hai or has not complied 
with Suh-s. (4) of .S. I t.'j and directed his 
mind to the consideration of the effect of 
the evidence adduced before him. Provided, 
however, that he complies xvitli what is 
ncccssarj' for the puriiosc of enabling tfic 
High Court to appreciate and deal with the 
ease in revision, a degree of hrevitj’ which 
xvould he out of place in a judgment to which 
S. ;f07 of the Code apiilies would not iicecs- 
' sarily he oijcn to objection. Jshan Chandra 
iVfWirtiif V. llridoy Krishna Pose, 

26Cr. L.J.915: 

86 I. C. 979 : 29 C. W. N. 475 ; 

41 C. L. J. 357 : A. I. R. 1925 Cal. 1040. 

S. 145 — Dutii of .Magistrate — Proceed- 
ings, stay of by High Court— Duly of Magis- 
trate. 

Once prixoecdings ]>cnding in the Court of a 
.Magistnite are stayed liy the High Court and 
the matter is hrouuht to the uolie<’ of the 
Magistrate before whom the jjroecedings are 
jKXiding it is his iluty to ••tay Ids hamls aud 
stop further proceedings. If in "pite oi Mieh 
nolii'C the Magistrate proceeds with the 
matter, any order j)as-c<l by him nuist he 
tre.atetl as passed without jurisdiction and 
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cannot stand. Court Shiinker v. Cotlcclor of 
Muzaffarpur. 26 Cr. L. J. 965 : 

87 I. C. 421 ; 6 P. L. T. 215 ; 

3 P. L. R. 127 Cr. : 
A. I. R. 1925 P.at. 553. 

S. 145 — Duty of Magistrate — Proceed- 
ings under — Duty of Court. 

The erueitd tpiestion to he decided in pro- 
ceedings under S. l-f." is tis to who is in 
aettial possession of the sulijeel in dispute 
and not who has the right to such possession. 
-Ibditl H'ahab v. L’m/ieror. 27 Cr. L. J. 44 : 

91 1. C. 76. 

S. 145 — Duly of .Magistrate. — Proceed- 
ings under — Likelihood of brearh of peace, absenee 
of — Proceedings dropped — Xolice to parlies — 
Disposal of property, 

■Whereafter proceedings arc .started under 
S. 14.>, the Magistrate is satisfied that a likeli- 
hood of a breach of the jicaee either ditl not 
exist or that it has ceased to exist, it is his 
1 duty to droji the proceedings and to xvithdraw 
j from interfering with the rights of the parties 
' in the jiroperly. .-Vn order dropping the proeced- 
i ings in sueli a ease is not liable to he attacked 
on the ground that notice was not given to 
the parlies to show the existence of a likeli- 
hood of a breach of the peace. After dropping 
} the proceedings tile Magistnatc is functus officio 
! and has no jurisdiction to pass any further 
I orders in regard to the disposal of the salc- 
I proceeds of the crops on the projierty which 
j liad been attached pending the proceedings, 
j The jiropcr jiroccdurc in such a ease is to keej) 
the amount in dejio'.it to enable the parly cn- 
, titled to it to get a decree of a Civil Court 
j c.stablishing his title thereto. Denepndi 
Karasayi/a v. Chigulari Venkiah. 

1 ■ 27 Cr. L. J. 95 : 

I 91 I. C. 399 : 22 L. W. 524 : 

I 1925 M. W. N. 792 : 49 M. L. J. 781 : 

i 49 Mad. 232 : A. I. R. 1925 Mad. 1252. 

S. 145 — Duly of ^lagistrale — Proceed- 
ings under — Likelihood of breach of peace — 
^iagislrale, duly of. 

! In order to assume jurisdiction under S. 14.*; 
! a Magisimie has to satisfy himself about the 
j likelihood of a breach of tin? peace. He must 
i exercise his oxvn judgment upon materials 
I placed before him and must arrive at a eon- 
j elusion as to whether there is a likelihood of a 
■ breach of the peace. lie wouhl not he jusfilied 
• in acting merely upon the exjiression of an 
I opinion by the Police, and if by exercising his 
I own indejiendent judgment, he ronu’s to the 
conclusion that there is a liiadiliood of a breach 
. of the peace, it is his rluty to assume jurisdie- 
I tion although the IViliee is of opinion that 
there is no such likelihood. If, in the jiro'-eed- 

ings Ml ilr.iw n ui), a refereiH c js made to the 

Police report or to the petition of a party and 
these rloeumenls state tluit there is no likeH- 
"liood of a breach of the pe.nec that < ircuiustarice 
will not by itself t.ike away th>- jiirisdietion of 
the Magistrate to initiate jjroeeedings, jf he 
is satisfied that there is a lik’-lihon.t rif the 
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breach of the peace. Ganga Bishnn Singh v. 
Hajo Chaudhri. 26 Cr. L. J. 133 : 

83 I. C. 693 : 1924 Pat. 83 : 5 P. L. T. 252 : 

A. I. R. 1924 Pat. 787. 

S. '145 — Diiijj of Magistrate — Proceed- 
ings under — Magistrate, duty of, to state grounds 
— Abuse of section. 

In proceedings under S. 145 a Magistrate 
should state tlie grounds upon which he is 
satisfied that a dispute likely to cause a breach 
of the peace exists. If he fails to do so, his 
subsequent proceedings would be without 
jurisdiction. Courts should be on their guard 
against an abuse of S. 145 as j)arties often 
resort to it as an easy way of getting possession 
without the expense, delay and trouble of a 
civil suit. Ma Ma Gyi v.‘ Emperor. 

25 Cr. L. J. 1161 : 
81 1. C. 985 : 2 Bur. L. J. 295 ; 
A. I. R. 1924 Rang. 178. 

S. 145 — Duty of Magistrate — Proceeding 

under — Order, final, contents of — Magistrate, 
duty of. 

In passing final orders under S. 145 a 
Magistrate must give a statement of the 
reasons for his decision, sufiicient to enable 
the High Court to determine whether he has 
or has not complied with Sub-s. (4) of the 
section, and whether he has directed his mind 
to the consideration of tlic effect of the 
evidence adduced. Motahcrali v. Eshaque 
Silcdar. 25 Cr. L. J, 1115 : 

81 1. C. 939:39 C. L.J. 366: 
A. I. R. 1924 Cal. 848. 

‘ S. 145 — Duty of Magistrate — Proceeding 

under — Written statement, failure of one party to 
file, effect of — Jtirisdiction of Magistrate — Transfer 
of case to another Magistrate, xohen can be made. 

The basis of a proceeding under S. 145 is not 
the written statement of the parties but the 
Police report or other information from which 
the Magistrate is satisfied about the fact of the 
likelihood of a breach of the peace. Mfiien a 
Magistrate is so satisfied, he should make a 
note stating the grounds of his being so satisfi- 
ed, and require the parties to attend and put 
in written statement of their respective claims. 
If a party fails to put in a written statement 
that would not take away the jurisdiction of 
the IMagistrate to proceed with the case. The 
proceeding having been properly initiated, it is 
incumbent on the Magistrate to make the 
enquiry and to take such evidence as the parties 
oiler irrespective of the fact that one or other 
of them has failed to put in a written state- 
ment. liamjharia v. Piar Kocri. 

24 Cr. L. J. 557 : 
73 I. C. 173 : 4 P. L. T. 308 : 
2 P. L. R. 6 Cr. : A. I. R. 1923 Pat. 369. 

S. 145 — Duty of Magistrate — Proceedings 

under S. 145 — Duty of Magistrate to summon 
witnesses mentioned by parlies. 

In a proceeding under S. 145 the Court is 
bound to summon such witnesses as may be 
mentioned to the Court by cither party. 
Chahrapan v. Emperor. ' 31 Cr. L. J. 839 : 

125 I. C. 463 : 1930 A. L. J. 484 : 
52 All. 91 ; A. I, R. 1930 All. 319. 
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S. 145 — Duly of Magistrate to complete 

enquiry. 

After proceedings are started and a prelimin- 
ary order is passed under S. 145 it is the duty 
of a Magistrate to complete the inquiry. 
Vira 2 )pa Cheittar v. Kalnaycr Animal. 

24 Cr. L.J. 64: 

71 1. C. 112 ; 16 L. W. 592 : 

. A. I. R. 1923 Mad. 180. 

Ss. 145, 146— Duty of Magistrate — , 

Collection of evidence as to jiossession — Attach- J 
ment of jnopcrly. \ 

Under S. 145 a IMagistratc should be extreme- 
ly reluctant to attach tlie property in dispute 
and it is his duty to collect information about 
possession whether false or true and to sift it 
before making use of S. 140. Itam Bhal Singh 
v. Bang Bahadur Singh. 25 Cr. L. J. 1295 : 

82 I. C. 367 : 5 P. L. T. 589 : 

A. I. R. 1924 Pat. 804. 

Ss. 145, 146 — Duty of Magistrate, to find 

xoho is in possession on dale of his order — 
Previous possession, effect of. 

Under S. 145 a Magistrate should find as to 
who is in actual possession of the property in 
dispute on the date of his order, not on any 
date anterior to that, although previous posses- 
sion may be a guide to his finding peaceful 
and actual possession on the date. Thumbalabcd 
Ilampanna v. Parisi Ganganmu. 

16 Cr. L. J. 239 : 

27 I. C. 911 : A. I. R. 1915 Mad. 1176. 

Ss. 145, 146 — Duty of Magistrate, order 

under — Government of India Act 1915 (5 & 6 Geo. 
V. c. 61), S. 107 — High Court, poxocr of, to 
interfere — Magistrate, duly of — Finding, clear, 
astoUUcBhoodofbrcach of peace, necessity of — 
Attachment order, propriety of — Jfevision. 

In a dispute under S. 145 a High Court has no 
right to interfere on the merits so long as the 
Magistrate is acting witliin his own jurisdiction. 
To enable a Magistrate to make an order relat- 
ing to disputes about immovable property, he 
j must, in accordance with S. 145, first make an 
order in writing stating the grounds of ids being 
satisfied that a dispute exists likely to cause a 
breach of the peace. Therefore, where a 
Magistrate, purporting to act under S. 145 
merely states in his order Unit tlie report of 
the Police will show that the dispute is not 
likely to subside until an order is made, it docs 
not amount to a finding that he is satisfied that 
there is likely to be a breach of thc peace and 
his order is not in conformity with S. 145 (1) 
of the Code. To entitle a Magistrate to make 
an order of attachment, he must decide either 
that none of the parties was in possession as 
defined by S. 145 or that he is unable to satisfy 
himself as to which of them was. Tlierefore, 
an order of attachment made without one or 
other of these findings is an order made with- 
out jurisdiction and a High Court can interfere 
Avith such an^order under S. 107 of the GoA^ern- 
ment of India Act, though not under S. 435, 
Cr. P. C. Naihu Bam v. Emperor. . 

18 Cr. L. J. 557 : 

39 I. C. 701 : IS A. L. J. 270 : 

A. I. R. 1917 All. 262. 
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— Ss. 145, 146— Dfcrrc of Civi! Court — . 

Pruccedin^s under — Possct'iioii delivered under J 
d'eree of Civil Court, — Miij^i'ilrnte, dnti/ of. I 

In a proceedin'; under S. l l."; llic Magistrate 
is l)nund to give effect to a Civil Court decree ’ 
under wliicli poisession of the j)roperty in 
dispute lias been recently given to one of the 
parlies to the dispute. Dnrganand Ojha v. j 
lliranand Ojhn. 25 Cr. L. J. 88 : | 

76 I. C. 24 : A. I. R. 1924 Pal. 711. j 

Ss. 145, 146 and 148— Duly of Mngis- j 

i"-■^’r—Uefu. 1 (Il tii^riinl time for regular proceedings i 
/(I tjc follcnccd — Allaehment under S. 140, when the 1 
parties did not file written statements or produce j 
rvidence — Illegaliti/. I 

In a jiroceeding under S. 14.i, the parlies 
appeared on the iliy of hc.iring but did not lile 
any written .stalcnienls, or produce 0113 ' evid* 
cnee. Thej’ pra.vcd for time which the 
.Magistrate did iiol grant. lie then heard the 
parlies and, being unable to satisfy* himself as 
to which of them was in possession, attached 
the subject of di.sjuite under S. MO; Held, that 
the Magistrate in so doing refused to exercise 
jurisdiction, lie ought to have granted lime 
to allow regular proceedings to be followed or 
he might have informed himself of the facts of 
the case either bj' local enquirj’ under S. MS, 
or in other waj'.s. .■Vs he diil neither, his order 
under S. 140 was bad in law and liable to 
jTovcTsal. Slicildi Mnnsar AH v. MatiulUdi. 

V 8 Cr. L. J. 202 : 

12 C. W. N. 896. 

Ss. 145, 439 — Jiuli/ of .Magistrate — 

Dispute eunect ning laud — Co-sharers — Patlurc 
to mrihe enquirp — Itefusal to exercise jurisdiction 
— itevision. 

Where a person makes an apjilicatioa under 
.S. M.V alleging that he is in po-'-c.-sion of the 
land in (picilion, it is the dut\' of the M.igistratc 
to decide wliether or not he is or has been 
rcccnllj’ in actual jiossessiou. The mere fad 
that the revenue records show that the holding 
is joint is not snUieienl to stop tlie caipiirj- 
contemplated In' .S. 1 I.'/. In proceedings under 
Ibis section it is incumbent on the Magislnitc 
to examine the parties and to lake cviileiiee. 
S. 1 1 .-i applies to a case where the dispute is 
between co-sharers, caeli claiming to be in 
poi'cssion of the disimted lami to llic exclusion 
of the ollicrs; siib-scelion ( 6 ) sloes not rcnd'jr 
jtlie section inapjilicablc to a ease in uhieh the 
',''arties arc jointlj- entitled to the land in 
(pies’tion. Wliere a .Magistr.ate refuses to take 
action under S. M.l mcrch' on tlie ground that 
the parties are jointlj' entitled to the land in 
question, n liigli I’ourt has jurisdii'tion to inter- 
fere in revision where such irregularity has been 
oomniittcd. .Mnlan v. Maldian Singh, 

23 Cr. L. I. 225 : 

66 I. C. 65 : 2 Lab. 372 : 

A. I. R. 1922 Lnh. 348. 


Ss. 145. 439 — Unit/ of .'iingi’trr.le — 

Dispute C'^neerniug hitid — Drliirrp ef ]'-j’‘tes''ion 
under decree ef Civil Court, — I'aiiurc t-> maintain 
pisrerrion under decree — Jltep.ditu. 

s\ ree.-at d'.divcr\' of |>i.'es'ion b\' a Civil 
Court binds a Criminal tViiirt in a jiroeceding 


Cr. P. CODE (1898), S. 145 

under S. M.V and the Cri'nina! Con-f must 
uphold that poss..'s..ion. The failure of a 
Criminal t-onrt la maint:iin si;i.b poss-fj^^jon 
amount-; to an error of jnrisiHcl ion a Inch 
vitiates the order of the M.'igist r.ate. Pralap 
Udai Sa'h Sahi Deo v. SuudeThaio- Kmr. 

24 Cr. L.J.279 : 

71 I. C. 999 ; 3 P. L. T. 628 : 

A. I. R. 1923 P.at. 76. 

S. 145 fl) — Did;/ of Magistrate — “Aetual 

possession" has no referenee to aiuj right to 

JMSSCSS. 

\Vhat the .Magir, Irate is concerned with in jiro- 
ccedings relating to disputes as to immovable 
properly tinder t'hap. XII, fr. V. C., is not the 
right to possess the subject-mat ter of dispute 
but the actual ]) 0 ssession thereof at the date 
of the order under cl. (1), .S. M.V. Uahimalislmh 
Alishah V. Emperor. 41 Cr. L. T. 493 • 

187 I. C. 627 : 1940 Kar.’421 : 

12 R. S. 253 : A. I. R. 1940 Sind 61. 

S. 145 (1) — Datp of Magistrate — Dispute 

relating to land— Preach of the peace apprehension 
of — PrcUminarij order, absence of — .Jurisdielion. 

Before in.slituling proceedings under S. 1-lii, 
a Magistrate must satisfy- himself that a di.sputc 
likclN' to cause a breach of the peace exists 
concerning any land, etc., and he must make an 
order in writing stating the grotinds of his being 
so satislied. VVhcrc no such order is made, the 
Magistrate has no jurisdiction to institute 
proceedings and an.v jirocccdings started bj'liim, 
are liahle to be set aside. Shcr Khan v, I'aznl 
Illahi. 26 Cr.L.J. 1177 : 

88 I. C. 601 : 7 L. L. J. 173 : 

A. I. R. 1925 Lah. 368. 

-S. 145, cl. (4) — Dull/ of Magistrate — 


.■Ictual possession -.eithnut reference to the merits 
of the claims — Jurisdiction, where merits of 
claims referred to. 

What a .Magistrate has to look to in a case 
under S. M.'>, is the quc'-tion of a<'lual posscs- 
•sioti. Cl. (t) of that section lay.s down tlial he has 
to decide the (pic'-tion without reference to the 
merits of t lee claims of anj- of the parties to a 
right to possess the snbjccl-nmttcr of the 
dispute. Where a Magistrate in ileciding a 
c.'isc uniler .S. M."), refers to such merits, he 
exceeds his jiiri-diet ion. Pam Dapal v. 
Kidamath. 6 Cr. L. J. 192; 

6 C. L.J. 182. 

S. 145 (4 ) — Dutp (f .Magistrate — Dis- 
pute as to immovable propcrlp — .Vo jinding as to 
recent possession. 

An order pas-ed b_v a .Magistrate und -r S. 1 t.V 
(• 1 ), .should cmlioily a clear finding as to whidi 
of the parties nas in jio-st-ssi.m at the flate of 
his order under S. M.V [I'. It i*- mit enough to 
find who was in pov-e.-ioa a \'ear before the 
date of the jiroeeeiliug im'.br the seeti-^ri. 
Mundalamuii'j r.Uamaa-'.u i'. Cadipudi CUinr^ah 
Venhinh, 9 Cr. L. J. 595 : 

2 I. C. 159. 


if j'.eaee 
:;i 'fwtion. 
nb'iul an 

e.ascmcnt in re-'icel of v.liiel! c. tii.a mirt b<- 
t.-iken under S. -1117. .V .Vlagi-trat-' h.i. luj 


S. 145, 147—r.a’cmrr,t~- 

-Posffs'ion — Jriqui ri/ — Cn,;i::d‘ t 
S. 14V dos-s not apj'iy to a ili-; 
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jurisdiction under S. 143, lo make an enquiry 
as to possession, still less a final order, unless 
and until he is satisfied of the likelihood of a 
breach of the peace. It is essential that the 
facts and grounds of his being so satisfied 
should appear in his first order directing the 
issue of notice, and the grounds must be such 
as to satisfy a Court of Revision before -which 
the case may be brought by any of tiie parties 
concerned. Tlie “ Police report and the 
personal talk to parties and personal inspec- 
tion of the land in dispute” arc not such 
grounds. Asnrmn v. Chain Lai. 

22 Cr. L. J. 763 : 

6 I. C. 288. 

S. 145, 147 — Tiasanenl — Dlspnlc 

concerning casemcnl — Proceeding!), form of. 

Where the subject-matter of a dispute likcl}' Lo 
cause a breach of the pence is a riglit of e.ase- 
ment claimed by one party, and there is no claim 
by the former to possession of the land, proceed- 
ings cannot be taken under S. 145. In such a 
case, S. 147 of the Code is the appropriate 
section. Kali Knmar Dae v. Bcjoif Gobhidn 
Milra. 21 Cn L. J. 697 : 

57 I. C. 937 : A. I. R. 1920 Cal. 561. 

S. 145 — Effecl of order. 

Attachment of house — Entry into house for 
removal of movable property tlieroin after 
attachment without Magistrate’.s order is not 
legal. Niranjan Lai v. Emperor. 

37 Cr. L.J. 346 ; 
160 I. C. 870 (a) : 

1936 A. L. J. 83 : 8 R. A. 661 : 

A. L R. 1936 All. 141. 

S. 145 — Effect of order — Court shonld 

lake into eonsideration present posse.s<iion — Frc.sh 
proceeding. 

The question to be taken into consideration 
by a Criminal Court under S. 143, is the 
question as to the present possession of the 
parties concerned. Hence an order made in 
the previous proceeding under .S. 143, does not 
and cannot legally bar the initiation of a fresh 
proceeding, if there be reasonable grounds for 
such initiation, as contcmifiatcd by law. 
Hariptada Mazundar v. Dhani Ahamad Sarlcar 
157 I. C. 674 : A. I. R. 1935 Cal. 494. 

S. 145 — Effect of order — Hlagislralc 

staling in preliminary order Hint he rvas sntisded 
as lo the likelihood of breach of the pcncc—Final 
order. 

Where the Magistrate had already stated in 
his preliminary order, th.at he was satisfied that 
there was a likelihood of a breach of the peace 
and there is nothing in the final order to show 
that the circumstances or his opinion had 
altered, the fact that there is nothing to show 
in the final order that he was satisfied that 
there was a likelihood of a breach of tlic peace, 
does not make the final order under S. 14 . 3 ’ 
defective. Shcoprasad v. Gobindram. ’ 

41 Cr. L. J. 799 : 

189 1. C. 774 : 1940 N. L. J. 375 : 

. 13 R. N. 78 : A. I. R. 1940 Nag. 265. 


Cr. P. CODE (1898), S. 145 
I S. 145 — Effect of order. 

Order under — No bar to proceedings under 
S. 107. Jn re : Muthia Moopan. 

14 Cr. L. J. 559 : 

21 1. C. 159 : 36 Mad. 315. 

S. 145 — Effect of order — Orders under 

.section not to be cxccntcd by Magis'rates — Proceed- 
ings after final order ultra vires. 

There is no law authorizing a Magistrate to 
take proceedings in the nature of. execution A 
after passing orders under S. 143. All pro^ 
ccedings after the decision of the case are '[ 
ultra vires. Ronendra Narain v. Kishori Lai. 

11 Cr. L. J. 26 : 

5 I. C. 40 : 14 C. W. N. 78. 

S. 145 — Effect of order. 

Order imder .S. 145 lasts only until the party 
in whose favour it is made is lawfully evicted. It 
does not bar restitution under S. 144, C. P. C. 
Rajiabali Khan v. llakhu Bibi. 134 I. C. 906 : 

58 Cal. 1070 : 35 C. W. N. 483 : 

I. R. 1931 Cal. 906 : A. I. R. 1932 Cal. 29. 

S. 145 — Effect of order — Order, whether 

binding on j)crson.s not parlies — Remedy — Breach 
of peace, likelihood of, grounds for. 

An order under S, 145 is not binding against 
persons who arc not parties to the proceedings 
under the section and tlieir remedy is not bj'^ ' 
an application for revision against the order. 1 ) 
A Magistrate has no jurisdiction under S. 143 • 
to make any inquiry as to possession still less 
any final order, unless and until he is satisfied 
of the likelihood of a breach of the peace and 
it is absolutely essential tliat the facts and the 
grounds of his being so satisfied should appear 
in Ills first order directing issue of notice and 
the ground must be such as to satisfy a Court 
of Revision. Ramchandra v. Ganpat. 

26 Cr. L. J. 1035 ; 

87 I. C. 923 : A. I. R. 1925 Nag. 448. 

S. 145 — Effect of order — Previous order 

declaring parly in possession — Proper order in 
siibseyttcnl proceedings. 

Where a party has once been declared lo be in 
possession of a land in proceedings under 
S. 14.3, no contrary order should be made in 
any subsequent proceedings under the same 
section regarding the same land unless the 
iMagistrate finds that there has been a change 
of possession since then. Jagat Singh v. Sunder 
Singh. 27 Cr. L. J. 815 : ’ 

95 I. C. 479 : 2 L. C. 331 : 27 P. L. R. 630 : 

A. I. R. 1926 Lah. 479: 

‘ S. 145 — Effect of order. 

Section is not mandatory. Madan Mohan 
Lai V. Shcoraj Kumvar. 

34 Cr. L. J. 156 : 
141 1. C. 131 ; 1932 A. L. J. 503 : 

L. R. 13 All. 132 Cr. : I. R. 1933 All. 63 : 

A. I. R. 1932 All. 446. 

Ss. 145, 146~Effecl of order— V. P. 

Land Revenue Act (III of 1901), S. 40 (2) — Order 
under Ss. 145, 146, Cr. P. C. — Mutation in favour 
of opposite party — Beslilution. 

An order under S. 113 or S. 143 does not 
interfere with an order subsequently made by 
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flic Hcvcnuc Aiifliorilics iinrlcr S. -10 of flic i 
U. P. I^niul Hcvcmic Act lunkinp over possc.s- 
sion of the property to the parly in whose ■ 
favour tn order of nnitation has been passed. , 
If the opiiosife parly wins the iiiulalion ease at i 
a subsequent slope, the Uevenue Court has 
power to grant restitution to him. Emperor 
v. Eisar Alt EIkiii. 26 Cr. L. J. 1551 •• 

90 I. C. 309 : A. I. R. 1926 Oudh 179. 

Ss. 145, 146, 195, 200. 476, 537— /Vmi/ 

Effect of order — Code (Act A'LI'’ of IRGO), S. IS'J — 
Scltlcmrut of latid attached under S. 110, rehether 
judicial proceeding— Complaint made during pro- 
ceeding — Sanction to prosecute complainant, 
Icgnliitj of — Complainant, failure to e.ramine, . 
effect of— Irregularity. j 

Certain lands having been altaehed by a Sub- ' 
Divisional Ollieer under S. 14(1, he ordered Ids 1 
Nazir lo'jiroeced to the spot and settle the lands ; 
by auction. 'J'hc Nazir held the auelion and j 
reported the higlicst bid to the Sub-Divisional ■ 
Ollieer. Subsequently the aeciiscil filed a peti- 
tion before a Sub-Divisional Ollieer alleging 
that the Nazir had settled the lands fraudulent- i 
ly without hohling an auction. The Sub- ' 
Divisional Ollieer sent the petition to a Stib- 
Deimly Magistrate for enquiry and on the j 
latter’s report that the allegations contained in ' 
the petition were false, directed the prosceu- j 
lion of the accused under S. 470 of the Cr.P.C., ! 
for an ofrence under S. 182. Penal Code. ! 
'I'lie aeeused was tried and convicted of an 
ofTcnce under the .section: Held, (1) that the ’ 
proceedings staitcd by the Sub-Divisional Olli- ■ 
cer under S. 145 having terminated with the 
fifial order under S. 140, the settlement of the | 
altaehed lands was not a judicial jiroeecding ; 
(2) that, therefore, the complaint of the accus- 
ed not having been made during the course of 
a judicial iirocccding, the Sub-Divisional OHi- 
cer was not eompclcnl to direct the prosecution ; 
of the accused under .S. 470 ; (;l} that the . 

order made by the Sub-Divisional Ollieer ' 
should be trenteil as a complaint on which •eog- 
nir-anee of an ofrence under .S. 182 of the I’enal ' 
Code could be taken under S. l!l.7 (1), Cr. P. C.; ' 
(4) Ihal the failure to examine the .Sub-Divi- 
sional Ollieer as a eomjdainanl under S. 200 of . 
the Cr. P. C. was a mere irregularity covered by , 
S. .'■>.‘!7 of the Code :ind did not vitiate the trial. 
Sahrb Tc-.cari v. Emperor. 20 Cr. L. J. 247 : 

49 I. C. 919 : A. I. R. 1919 Pat. 203. , 

Ss. 145, 146, cl. (1) — Effect of order — , 

Actual possession, dispute as to — Possession of | 
different portions. ■ 

AVhcrc a Magistrate finds that both parties 
were at the time of the order under S. 14.7 ’ 
(1) renliring rents from .«ome of the roj;/of.s of 
the village, his findings mu«l mean that both 
parties were in posse.ssion, each of different ' 
portions of land, anil in Mich a ease, it is not 
open to him to act under .S. 140, el. (1). 

Itafiudra Nnrain Hot/ v. Mohatnmnd Arjumand 
Khan Chm-dhunf. 2 Cr. L. J. 408 : 

' 1 C. L. J. 331 : 9 C. \V. N. 8S7. 

— Ss. 14 j. 415. 43S -EfT.-rf of order— Dis- 

mifsa! if e fuplaiiit an t'r .S’. I Pt — IPrision-Dis- 
trie! .Mn’/ittrale, p eens if—l'urther enptlrtj, 
Irg.r'iti/ cf. 


Cr. P. CODE (1898), S. 145 

Dismissal of a complaint under S. 11.7 is 
neither the dismissal of a enmi>lainl nor the 
discharge of an accused within the meaning 
of S. 4:>0, Cr. P. C. Therefore, it is not 
competent to a District Magistrate to order a 
further enquiry under S. 14.7. especially with- 
out notice to the opposite party. In revision 
from the dismissal of an apjilieation under 
S. 14.7 all that a District Magistrate can tio 
is to make a reference to the High Court 
under S. 438. Maurnt San E v. Mating Mi/c Du. 

30 Cr. L. J. 709 : 

117 I. C. 59 : 1. R. 1929 Rang. 171 : 

A. I. R. 1928 Rang. 292. 

Ss. 145, Sub-ss. (1), (5) — Effect of order 

— Order under Suli-s. (1), tchen liable to be can- 
celled — . ibsence of finding]nf — LiUclihood of breach 
of peace — llevision — Interference. 

Hnless a parly to a proceeding under S. 14.7 
is in a position to show to the Magistrate 
that there i.s no likelihood of a breach 
of the peace, an order made under Sub-s. (1) 
of that section cannot be set aside. The mere 
absence of a finding by the Magistrate that 
there is likelihood of a breach of the jicaec 
does not go to the root of his jurisdiction and 
is not in itself sullieient to invoke interference 
by the High Court. Panada Itanjan v. Ilharat 
Chandra. 22 Cr. L. J. 484 : 

62 I. C. ISO : 38 C. L. J. 69 : 25 C. W. N. 215 : 

A. I. R. 1921 Cal. 637. 

S. 146 (6) — Effect of order — Dispute over 

land — Order under S. 1-15 (G)—Subseijucnt dispute 
over .same land belicecn same parties or those deriv- 
ing their interest from them — Order, if binding — 
Magistrate reversing order, legality of. 

There was a dispute over certain land in 
which an order under S. 14,7 ((<) was jiassed 
in favour of one jiarly. In a suhseipient dis- 
pute over the same land between the same 
jiartics or between parties deriving their inter- 
est from them, the Magistrate rever.'-cd the 
order made in the former disjmle : Held, that 
the proceedings in the former dispute were bind- 
ing upon the parties concerned in the proceed- 
ings in the latter di.spulc and the order of 
the Magistrate was wrong, Consccpicntly, us 
provided by .S. 14.7, .Sub-s. (ti), the party dec- 
lared to be entitled to possession in the former 
e;»se was entitled to be prolccleil against dis- 
turbance of such possession until evicted there- 
from in due course of law. Elimuddin Sarkar 
V. Umed Ali llrpari. 38 Cr. L. J. 79 : 

165 I. C. 878 : 63 C. L. J. 2 : 9 R. C. 462 : 

A. I. R. 1936 Cal. 659. 

S. 145 — Enquiry as to possession — No 

danger of breach of peace— Proper procedure. 

Where in proceedings under S. 14,7 the Magis- 
trate lakes cvidetu'c under Cl. (!■, and 
ns a result of his inquiry, eoni'-s to the eon- 
elu'ioa that there is no d.ingcr fif a breaeii of 
the pea<x-, he should not pa-s an order 
under Cl. {fij lieelariug any ore- jiarty to be 
in jiossession hut should eauet l his order under 
Cl. (.71. There is nothing in the Cr. P. C. to 
prcM-nt the .'dagistrat e from recording the 
results of his inquiry ami the opinion at which 
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jurisdiction under S. 143, to malcc an enquiry 
as to possession, still less a final order, unless 
and until he is satisfied of the likelihood of a 
breach of the peace. It is essential that the 
facts and grounds of his being so satisfied 
should appear in his first order directing the 
issue of notice, and the grounds must be such 
as to satisfy a Court of Revision before which 
the case may he brought by any of tlie parties 
concerned. Tlic “ Police report and the 
personal talk to parties and personal inspec- 
tion of the land in dispute” are not such 
grounds. Asaram v. Cholu Lai. 

22 Cr. L. J. 763 : 
6 I. C. 288. 

S. 145, 147 — Ttlascmcnl — Dispnlc 

concerning casement — Proceedings, form of. 

Where the subject-matter of a dispute likely to 
cause a breach of tlie peace is a rigid of ease- 
ment claimed by one part}^ and there is no claim 
by the former to possession of the land, proceed- 
ings cannot be taken under S. 145. In such a 
case, S. 147 of the Code is the appropriate 
section. Kali Kjimnr Das v. Bejotf Gobinda 
Milra. 21 Cr.' L. J. 697 : 

57 I. C. 937 : A. I. R. 1920 Cal. 561. 

S. 145 — Effect of order. 

Attachment of house — Entry into house for 
removal of movable property therein after 
attachment without Magistratc’.s order is not 
legal. Niranjan Lai v. Emperor. 

.37 Cr. L.J. 346 : 
160 I. C. 870 (a) : 
1936 A. L. J. 83 : 8 R. A. 661 : 
A. I. R. 1936 All. 141. 

— S. 145 — Effect of order—Courl .should 

lake into consideration present possession —Fresh 
proceeding. 

The question to be taken into consideration 
by a Criminal Court under .S. 143, is the 
question as to the present possc.ssion of the 
parties concerned. Hence an order made in 
the previous proceeding under S. 143, does not 
and cannot legally bar the initiation of a fresh 
proceeding, if there be reasonable grounds for 
such initiation, as contcmjilaled by law. 
Haripada Mazundar v. Dhani Ahamad Sarkar 
157 I. C. 674 ; A. I. R. 1935 Cal. 494! 

S. 145 — Effect of order — Magistrate 

stating in preliminary order that he was satisded 
as to the likelihood of breach of the peace — Final 
order. 


Where the Magistrate had already stated in 
his preliminary order, th.at he was satisfied tha! 
there was a likelihood of a breach of the peace 
and there is nothing in the final order to show 
that the circumstances or Ins opinion had 
altered, the fact that there is nothing to show 
in the final order that he was satisfied that 
there was a likelihood of a breach of tlic peace 
does not make the final order under S. 14.5* 
defective. Shcoprasad v. Gobindram. * ' ' 

^ 41 Cr. L. J. 799 : 

189 I. C. 774 : 1940 N. L. J. 375 : 

- 13 R. N. 78 : A. I. R. 1940 Nag. 265. 


Cr. P. CODE (1898), S. 145 
S. 145 — Effect of order. 

Order under — No bar to proceedings under 
S. 107. Jn re : Mulhia Moopan. 

14 Cr. L. J. 559 : 

21 1. C. 159 : 36 Mad. 315. 

S. 145 — Effect of order — Orders under 

section not to be executed by Magis'rafes — Proceed- 
ings after final order ultra vires. 

There is no hiw authorizing a Magistrate to 
take proceedings in the nature of execution A 
after passing orders under S. 145. All pro<,^ ) 
ccedings after the decision of the case are 'f 
ultra vires. Ronendra Narain v. Kishori Lai. 

11 Cr, L. J. 26 : 

5 I. C. 40 : 14 C. W. N. 78. 

S. 145 — Effect of order. 

Order imdcr S. 145 lasts only until the party' 
in whose favour it is made is lawfully evicted. It 
does not bar restitution under S, 144, C. P. C. 
Jiajiabali Khan v, Ilakhu Bibi. 134 I. C. 906 : 

58 Cal. 1070 : 35 C. W. N. 483 : 

I. R. 1931 Cal. 906 : A. I. R. 1932 Cal. 29. 

S. 145 — Effect of order — Order, whether 

binding on persons not parties — Remedy — Breach 
of jjeace, likelihood of, grounds for. 

An order under S. 143 is not binding against 
persons who arc not parties to the proceedings 
under the section and their remedy is not by > ' 
an application for revision against the order. ,j ) 
A Magistrate has no jurisdiction under S, 143 ■ 
to make any inquiry ns to possession still less 
any final order, unless and until he is satisfied 
of the likelihood of a breach of the peace and 
it is absolutely essential that the facts and the 
grounds of his being so satisfied should appear 
in his first order directing issue of notice and 
the ground must be such as to satisfy a Court 
of Revision. Ramchandra v. Ganpat. 

26 Cr. L. J. 1035 : 

87 I. C. 923 : A. I. R. 1925 Nag. 448. 

S. 145 — Effect of order — Previous order 

declaring parly in possession — Proper order in 
subsequent procet dings. 

Where a party has once been declared to be in 
possession of a land in proceedings under 
S. 14.5, no contrary order should be made in 
any subsequent proceedings under the same 
section regarding the same land unless the 
Magistrate linds that there has been a change 
of possession since then. Jagat Singh v. Sunder 
Singh. 27 Cr, L. J. 815 ; ' 

95 I. C. 479 : 2 L. C. 331 : 27 P. L. R. 630 : 

A. I. R. 1926 Lah. 479: 

'■ S. 145 — Effect of order. 

Section is not mandatory. Madan Mohan 
Lai v. Shcoraj Kumvar. 

34 Cr. L. J. 156 : 

141 1. C. 131 : 1932 A. L. J. 503 : 

L. R. 13 All. 132 Cr. : I. R. 1933 All. 63 : 

A. I. R. 1932 All. 446. 

Ss. 145, 146 — Effect of order — V. P. 

Land Revenue Act (III of 1901), S. 40 (2)— Order 
under Ss. 145, 146, Cr. P. C. — Mutation in favour 
of opposite party — Restitution. 

An order under S. Itj or S. 143 does not 
interfere with an order subsequently made by 
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tlic Heventic Aiillioritips under S. 40 of llic 
n. P. Lnnd Kcvcmic Act iinikinp over posses- 
sion of llic properly to llic porly in 'wliosc 
fiivour x.n order of inntation lias been passed. 
If the opposite parly wins llic inutnfion ease at 
a .snbseipienl slap:e, llic Hcveniie Court lias 
power to prant resliltilion to him. Jitnperor 
V. yisnr Alt Khan. 26 Cr. Ij. J. 1551 ; 

90 I. C. 309 : A. I. R. 1926 Oudh 179. 

Ss. 145, 146, 195, 200. 476, 537— Penal 

KffccI of order — Code (Ael .VAI' of JKGO), S. IS'2 — 
SetHamnl of land attached under S. JJG, xchether 
jttdkin! prorceding — Complaint made during pro- 
ceeding — Sanetinn to proseeute complainant, 
legaliitj of — Complainant, failure to c.ramine, 
effect of— Irregularity. 

Certain lands liavinp been attached by a Siib- 
Divisional Odiecr under S. 140, be ordered bis 
Kazir to ])roeccd to the siiot aiul settle the lands | 
by nnelion. 'I’lie Xazir held the auction and j 
reported the hiphcsl bid to the Sub-Divisional | 
Ollieor. Subsequently the aceiiscd filed a peti- 
tion before a .Sub-Divisional Olliccr alleging ' 
that the Nazir had settled the lands fr.audulcnt- 
ly without holding an auction. The Sub- 
Divisional OOicer sent the petition to a Sub- i 
Deputy Magistrate for enquiry' and on the j 
latter’s report that the allegations contained in ' 
the petition were false, directed the prosceii- j 
lion of the accused under S. 470 of the Cr.P.C., ! 
for an offence under S. 182, Penal Code. i 
The aceused was tried and convicted of an 
offenco under the .section: Held, (1) that the ' 
proceedings started by the Sub-Divisional OHi- | 
ecr under S. 14.’; having terminated with the ' 
flfial order under S, 140, the settlement of the 
nltaclied lands was not a judicial jiroeccding ; 
(2) that, therefore, the eomjilaint of the aeeus- 
cd not having been made during the eour.se of ; 
a Judicial proceeding, the Sub-Divisional Olli- 
ccr was not eompclenl to direct the prosecution j 
of the accused under S. 470 ; (O) that the ! 
order made by the Sub-Divisional OHieer 
should be treated ns a eompl.aint on which -cog- ■ 
nir-'inee of an offeiiee iiniler S. 182 of the Penal . 
Code could be taken under S. lO.-i (1), Cr. P. C.; 
(4) that the failure to examine the Sub-Divi- 
sional Oflieeras n complainant under S. 200 of ■ 
the t’r. P. C. was a iiu re irregularity covered by j 
S. .■i,')7 of the Code and did not vitiate the tri:d. , 
Sahrb Tcrcari v. Emperor. 20 Cr. L. J. 247 : ' 
49 I. C. 919 : A. I. R. 1919 Pat. 203. 

Ss. 145, 146, cl. (1) — Kffect of order — i 

Actual po^^essiait, dispute as to — Possession of 
different portions. 

Where a Magistrate finds that both parlies ; 
were at the time of the order tinder .S. 14.7 
(1) realiring rents from some of the raiyats of 
the village, bis findings must mean that both 
parties were in possession, each of different ' 
portions of land, and in such a ease, it is not 
open to him to ael under 140, el. (1). 
Itnjindra .Vorniii Itoy v. Mohammad Arjumnnd 
Khan Cherxdhuni . 2 Cr. E. J. 40S : 

' 1 C. L. J. 3.31 ; 9 C. IV. .N’. SS7. 
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DLsmissal of a complaint under S. 14.7 is 
neither the dismiss.al of a eornplainl nor the 
discharge of an accused within the meaning 
of S. 480, Cr. P. C. Therefore, it is not 
competent to a District ^fagistratc to order a 
further enquiry' under S, 14.7, csjjccially with- 
out notice to the opposite party. In revision 
from the dismissal of an application under 
S. 14.7 all that a District Magistrate can do 
is to make a reference to the High Court 
under S. 438. Maung San E v. Mating Myc Du. 

30 Cr. L. jf. 709 : 

117 I. C. 59 : 1. R. 1929 R.ang. 171 : 

A. I. R. 1928 Rang. 292. 

Ss. 145, Sub-ss. (1), (5) — Effect of order 

— Order under Suh-s. [1), tvhen liable to be can- 
celled — .■ibseuec of finding]nf — Likelihood of breach 
of peace — Itcvision — Interference. 

Unless a party' to a proceeding under S. 145 
is in a position to show to the Magistrate 
that there is no likelihood of a breach 
of the peace, an order made under Sub-s. (1) 
of that section cannot be set aside. The mere 
absence of a finding by the Magistrate that 
there is likelihood of a breach of the peace 
docs not go to the root of his jurisdiction and 
is not in itself sullicienl to Invoke inlcrfcrcnee 
bv the High Court. Jinnada Jianjan v. liharat 
Chandra. 22 Cr. L. J. 484 ; 

62 I. C. ISO : 38 C. L. J. 69 ; 25 C. W. N. 215 ; 

A. I. R. 1921 Cal. 637. 

S. 146 (6) — Effect of order — Dispute over 

land — Order under S. 1-15 tfi) — Subseijncnt dispute 
over same land be'teccn same parties or those deriv- 
ing their interest from them — Order, if binding — 
^Iagistratc reversing order, legality of. 

There was a dispute over certain land in 
which an order under .S. 14.7 (0) was passed 
in favour of one jiarly'. In a subscipient dis- 
pule over the s.'unc land between the same 
parties or between parties deriving their inlcr- 
e.sl from them, the Magistrate reversed the 
order made in the former dispute : Held, that 
the ])rocecdings in the former di.spulc were bind- 
ing upon the jiarlies eoneerned in the jirocecd- 
ings in the latter dispute and the order of 
the Magistrate was wrong. Conseipicntly, ns 
provided by S. 14.7, .Sub-s. (•'>), the (larty dec- 
lared to be entitled to possession in the former 
e;ise was entitled to be protected against dis- 
turbance of such possession until evicted there- 
from in <hie course of hiw. Elimuddin Sarkar 
V. Vnied Ali llepari. 38 Cr. L. J, 79 : 

165 I. C. 878 : 63 C. L. J. 2 : 9 R. C. 462 : 

A. I. R. 1936 Oil. 659. 

S. 145 — Enquiry as to possession — .Vo 

danger tf breach of peace— Proper procedure. 
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he has arrived as lo possession. Nmonb Singh 
V. Itukmangad Singh. 26 Cr. L. J. 1398 : 

89 I. C. 710 : A. I. R. 1926 Oudh 182. 
S. 145 — Enquiry into the question of pos- 
session — Finding of Magistrate based on d Police 
Report — Illegality. 

In proeeedings under S. 145 the Magistrate 
should himscll' in(iuire as to the fact of pos- 
session and record liis finding on the evidence 
laid before him and should not rely on eertain 
alleged admission of one of tlie parties con- 
tained in a Police Report, rasupathi Mttdali 
V. Sitbratnanya Guruhkal. 10 Cr. L. J. 6 : 

2 I. C. 428. 

■ S. 145 Enquiry — Magistrate, duty 

of' 

In an enquiry under S. 145 it is the duty of the 
Magistrate to determine v,’ho is in actual 
possession of the j)ropert 3 ’^ at the time of his 
prcliminarv order. Vaithianath Aiycr v. Suppalu 
.■linmut. ' 15 Cr. L. J. 70S : 

26 1. C. 156 ; 1 L. W. 939 : 
A. I. R. 1915 Mad. 74S. 

S. 145 — Enquiry, nature of — Necessary 

parties. 

The enquiry under S. 145 is confined to the 
fact of actual po.ssession irrespective of the 
merits of the claims of the parties concerned. 
A claim, therefore, merely to a right to pos- 
session, as distinguished from a claim to be in 
possession, would be outside the scope of the 
enquiry. It is, therefore, not necessar 5 ’ that 
all parties interested in or claiming a right to 
the property in dispute entitled to it .should 
bo made parties to the proceedings. Emperor v. 
Bhuncssar Prasad. 37 Cr. L. J. 886 : 

164 I. C. 180 : 1936 A. L. J. 796 : 
9 R. A. 119 : 1936 A. W. R. 626 : 

A. I. R. 1935 All. 531. 

S. 145 — Enquiry — Order xoithout enquiry 

about possession — Legality — Suit lo set aside order 
— Limitation — Limitation Act, S, 2S, Art. 47. 

The order of a Magistrate under S. 145 is 
not tdlra vires, though made without making 
any enquiry as to possession when the party 
against whom the order is made admits the 
possession of the opposite party. S. 28 and 
Art. 47 of Sell. II of the Limitation Act apply 
to a suit brought to set aside such an order. 
Gangadharam Aiyar v. Sankarappa Naidu. 

12 Cr. L. J. 47 : 
9 I. C. 285 : 9 M. L. T. 91. 

S. 145 — Enqtiiry. proceedings under — 

Enquiry as to possession — Duty of Magistrate. 
Before making an order under S. 145, the 
Magistrate must comply with the provisions 
of Chap. XII of the Code and must himself 
make an enquiry. Therefore an order based 
on tlie report of Zaildar is illegal. Yar Ali 
Shah V. Rahim Shah. 21 Cr. L. J. 563 : 

57 I. C. 83 ; A. I. R. 1920 Lah. 114. 

y-S. 145 — Enquiry, proceedings under — 

Necessity of inquiry — Omission to record reasons, 
effect of. 

S. 145 is a mandatory and if a Magis- 
trate has reason to believe that a dispute 
as to hind is likely to lead to a breach of 
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the peace, he is bound to take action to pre- 
vent such a breach arising by placing one or 
other of the parties in possession and forbid- 
ding the other disturbance of such possession. 
It is only right and proper in order to avoid 
hasty action that a Magistrate should be re- 
quired to state the grounds of his belief us 
to the necessity of an inquirj'. But where the 
inquiry proves that there is a dispute which 
inaj' lead to bloodshed, and when the Magis- 
trate has taken effcctiveli' stops under S. 145 
to abate temporarily the cause of dispute, his 
order cannot be set aside merely because he 
omitted to put in writing the grounds which 
causetl him to take action. Disobedience of a 
mandatory and dircctorj' order docs not, as a 
general rule, render proceedings null and void 
unle.ss it can be proved tliat injustice has 
been done to any party as a result of that 
omission; Mating Pa v. Muting Chit Pyu. 

28 Cr. L. J. 623 ; 
102 I. C. 911 : 5 Rang. 129 : 8 A. I. Cr. R. 241 : 

A. I. R. 1927 Rang. 177. 

S. 145 — Enquiry, proceeding under— 

Possession of parlies not conlinucd— Proceedings, 
whether qtroper. 

An enquiry under S. 145 of the Cr. P. C. must 
be directed to the decision of the absolute 
continuing possc-^-sion of either party of the 
subject-matter of dispute. A hat which is held 
on one daj' of a week is not a proper subject- 
matter for proceedings under S. 145 between 
the proprietor thereof and the stall-holders 
where tlie latter do not lay any claim to 
actual possession of any stall for the other 
days in each week. Under such circumstances 
an order of tiie Magistrate under S. 145 dec- 
laring the stall-holders to be in possession of 
the stalls is without jurisdiction. In proceed- 
ings under S. 145 the clement of continuity, 
is an ingredient which is necessary, 
at nny rate, in case where interruption is not 
due to seasonal variations. Nayan Manjuri 
Dasi V. Fazley Hitq Sardar. 24 Cr. L. J. 175 : 

71 I. C. 527 : 49 Cal. 871 : 

A. I. R. 1922 Cal. 502. 

^S. 145 — Enqtiiry under S. 145, scope 

of- 

Under S. 145, the Magistrate has to decide 
who is in possession at the lime when the IMagis- 
tralfc decides the question of possession and 
not at any time previous thereto. Haji v. 
Emperor. 30 Cr. L. J. 1124 : 

120 I. C. 90 : 1. R. 1929 Sind 234 : 

A. I. R. 1930 Sind 52. 

Ss. 145, 147 — Enquiry under S. 147 — 

Procedure — Order passed xoithout giving parlies 
opportunity to produce evidence, legality of — 
Jurisdiction — Order affecting persons not parties 
to proceedings. ' 

An inquiry under S. 147 has to be made in 
the manner provided by S. 145 and the Magis- 
trate conducting such enquiry must receive the 
evidence of the parties. Failure to give an 
opportunitj' to the parties of calling evidence 
affects the jurisdiction of the Magistrate. 
S. 147 contemplates an order to be passed 
between parties to the proceedings only. An 
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order effecting persons who arc not parties to 
the proeccclinps is liable to be set aside as 
affeeting jurisdiction. Pitaji v. Darya. 

20 Cr. L. J. 110 : 
48 I. C. 990 : A. I. R. 1918 Nag. 138. 

S. IAS— Enquiry under Stth-s. (1). 

Siib-s. (1) of S. 14.J does not contemplate any 
.sustained inquiry before the making of the 
prcliminarj’ order. It is in the highest degree 
nb.surd for a Mngistnitc to dclaj' the passing 
_ of a preliminary order while he undertakes a 
prolonged inquiry extending over scvenil he.ar- 
ings. Muhamnwd AU Yar Mtdiamnind v. 
Sliamsul Jlaq Pir ’/Auldin Shah. 

41 Cr. L. J. 486 : 
187 I. C. 636 : 1940 Kar. 162 : 
12 R. S. 255 : A. I. R. 1940 Sind 33. 

S. 145 — Enquiry under Stih-s. (4) tr/ic- 

Iher ohlipatory after pausing order under Subs. 
(J)— Order under Subs. (6) if uiusl fnlloro subsc- j 
quentty. 

Sub-ss. (1), (4), (5) and (G) of S. 145 arc com- I 
plcmcntar}'. Once an order has been passed j 
under Sub-s. (1), it is obligatory for a .Magis- j 
tratc to make the inquiry provided for in Sub- | 
s. (4) subject only to the obligation under 
Sub-s. (S) to terminate the jiroeccding in the ' 
circumstances therein contemplated. The \ 
words of Sub-s. (4) “ the Magislnite shall i 

^ then ” are mandatory. Tlic word ‘ then ’ * 

refers to the stage when in eompliance with the ! 
order under Sub-s. (I) the parties have put in 
their written statement.s and attended the Court. 
On the coni])lction of the inquiry under Sub-s. 
(4) a final order under Sub-s. (0) must follow, 
it being obvious that the holding of the saiil 
inquiry is a condition precedent to the making 
of the order under Sub-s. (0). An order under 
Sub-s. (0) cannot be made without having held 
any inquiry under Sub-s. (4). Muhammad .-Mi i 
Yar Mtthammad v. Shamsul Ilaq Pir YAaldin j 
Shah. ' 41 Cr. L. J. 486 ; 1 

187 I. C. 636 : 1940 Kar. 162 ; ' 
12 R. 5. 255 : A. I. R. 1940 Sind 33. ; 

Ss. 145, A25,A39—Enquinf about passer.. , 

.sinn — llefusat of Magistrate in examine •.citiiesses , 
— Order based on local inspection — lleiisinu. 

Where a Magistrate declines to rccci\'c unil 
c^■idcncc in an imiuiry under .S. 14.5, iii-. pro- J 
cecdings can be revi'-cd by the High Court, 

.\ decision as to povsc.ssion based solely on local 
inspection is not vbat S. 145 contemplate:;. : 
Srreemanavedava llaju v. Parapravan Saidii. i 

21 Cr. L. J. 46 (b) ; , 
54 I. C- 254 : 38 M. L. J. 73 : 
1920 M. W. N. 133 : 27 M. L. T. 85 ; : 
11 L. W. 285 ; A. I. R. 1920 Mad. £66. . 

Ss. 145, 439, 539-B — Enquiry tinder 

S. J-i.‘i~l'tudiug ill preliminary order Hint dispute 
is lihely to eause breach of peaee— Finding, if' 
should be repeated in finnl order — Jntrrfcrenec by , 
Jligh Ceiurtteilh tuch finding. 

IVhcrc in an inquiry under S, 145, the 3lngis. 
trate in his preliminaiy order has .«-jKTific.ally 
foiuxl th.at the dispute v.as likely to rau‘e n 
breach of the pcficc, it is not necessary for the 
Magistrate to itptTtt in the final order, that 
fueh an nj'prrhcnsion existed. Once a prilimi- ■ 
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! nary order has been proficrly maiie hy a Magis- 
' Irate, it is oj)Cn to the opj) 0 '.i|(' party to kIiow 
. to tlie Magislr.ilc liy evidence that in fact 
there is no jirescnl danger of a breaeli of the 
j peace. The High Court vill not interfere liglit- 
1 ly ivitli the finding of a Magistrate vlicn it is 
I based on evidence and the duly of llie weighing 
I evidence is one purely for llie trial Court. 

Gurditta v. Tnja. 40 Cr, L.J. 519 : 

I 181 1. C. 59 : 1938 I. L. R. Lab. 691 : 

41 P. L. R. 217 : 11 R. L. 741 : 
A. I. K. 1939 Lab. 108. 

^ S. 145 — E-eidcncc. 

j .-Vn order of n District Magi.trafe rescinding 
! an order pas.scd by a Siib-Hivisional Magistrate 
j under S. 1-t-I, mii.st be ignored wlien evidenec 
I of jio.ssession is being taken in proceedings 
under S. 145. Sadique v. Mohid. 

32 Cr. L. J. 208 : 
129 I. C. 85 : 10 Pat. 630 : 
I. R. 1932 Pal. 5 : A. I. R. 1930 Pat. 426. 

S. 145 — Evidence as to pnssc.ssinn not 

sntisfaetory — Evidence of title, rclcvcncy of. 

Where in iiroeecdings under S. 145 the evi- 
dence of possession is not quite satisfactory on 
cilbcr .side, n Magistrate can consider evidence 
of the title to supplement tlie evidence of pos- 
.sc.ssion. Jagdamba Devi v . Emperor. 

38 Cr. L. J. 1107:- 
171 I. C. 181 : 1937 O. W. N. 1016 : 
10 R. O. 95 : 1937 O. L. R. 526 : 
A. I. R. 1937 Oudh 510. 

S. 145 — Evidence — Discretion to f.ro- 

viinc rcitncsscs Doenment admitted — Proof — 

J urisdisdi ction . 

In a jiroeccding under S. 145 it is in the dis- 
cretion of the Magistrate to refuse to c.vaminc 
all the ivilnc.sscs produced by .any parly, but 
the discretion is one which must be exercised 
with due care and raiition and with careful 
regard to the circiimslnnecs of each iiarticiilar 
case. The admission of a document without 
being (inly ])roved and without any objection 
may be an illegality, but it docs not effeet tiie 
jurisdiction of the .’Mngistr.ite to jiass the final 
order in the case. IVihidunnissr. v. Picliit JaiI 
Misscr. 24 Cr. L.J. 954 : 

75 I. C. 538. 

S. 145 — Evidence— Xn evidence of actual 

possession vn date of proceeding — .Inrisdicliiin, 
defect in the ejereise of. 

In S. 1 *5 ])rocc<-ding' vherc a .'lagislratc acts 
.sH'j ifiof'j in order to jirevcnl breaebes of the 
pc-nce in his district, lie fhniild take such further 
evidence as may jirove Hint an anterior pf>sTs- 

-ion has contiimeil up to the d.ite of liis pto- 
ceeding, and it is eerlainly a deffct in the 
exercise of his jurisdiction if he leases the e.ase 
on the record nhsohildy unjiroved. .fu.'/c/u 
Siiigb v. Ham .Vuruiu Sin.ch. 15 Cr, L. J. 207, ; 

22 I. C. 986 : 19 C. L. J. 356 : 
IS C. W. N. 7C0 : A. I. R. 1914 C.il. 812. 

S. 145 — Evidenec not diteu’sefl — Ttrc.vm, 

far decision no! given— Order, l-galil'; e.f. 

An order under S. 1 15 u hi>-h only contains a 
very brief slatimcnt of »ome of the fri'-ts of the 
«)sc, doc.s not ^liscus^ the evidence adduced by 
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tlie parties and states no reasons, is not a deci- 
sion as required by law. Emperor v. Jiaghn- 
nath. 29 Cr. L. J. 312 : 

107 I. C. 907 ; 10 A. I. Cr. R. 2 : 

A. I. R. 1928 Nag. 255. 

S, 145 — Evidence of title, whether can be 

used by Magistrate — Jurisdiction. 

In a proceeding under S. 14.') the iilagislrate 
is not entitled to rely simply on the question 
of title. Where, however, the evidenee of 
possession is not quite satisfactory on either 
side, it is open to him to use evidence of title 
to supplement the evidence of possession, j 
Jtomesh Chandra Sarkar v. Mohim Chandra 
Guha. 22 Cr. L. J. 350 : 

61 1. C. 174 (a) : A. I. R, 1920 Cal. 889. 

S. 145 — Evidence, order of taking of. 

Although there is nothing in S. 145 to suggest 
which party should begin the case, it is unusual 
for the second party to begin his evidence. : 
Ram Prasad Sahu v. Emperor. 

21 Cr. L. J. 136 : 
54 I. C. 616 : A. I. R. 1920 Pat. 520. 

S. 145 — Evidence ■ — Order -without 

giving opjiortunity to parties to adduce evidence, 
legality of. 

In proceedings under S. 145 both parties must 
be given an opportunity of adducing such evi- 
dence as they are advised to gi%’c in sujjport 
of the possession which they claim. Shakayat 
AH Munshi v. Alhadi Ilazi. 

19 Cr. L. J. 108 (b) : 
43 I. C. 332 : 21 C. W. N. 928 : 
27 C. L. J. 88 : A. I. R. 1918 Cal. 94. 

S. 145 — Evidence — Procedure. 

Evidence, recording of — Failure to record 
evidence in vernacular is mere irregularity 
which can be cured by S. 537. Satikatha 
Misir v. Bislrwanath. 32 Cr. L. J. 368 : 

129 I. C. 265 : I. R. 1931 All. 137 : 

A. I. R. 1931 All. 2. 

S. 145 — Evidence — Proceedings under — 

Evidence, necessity of. 

A Magistrate has no jurisdiction to make an 
order under S. 145 without any evidence being 
adduced before him. Hatemali Chaprasi v. 
Osimaddy. 24 Cr. L. J. 702 ; 

73 I. C. 814. 

S. 145 — Evidence — Proceedings under — 

Magistrate acting on report of Subordinate 
Magistrate, legality of. 

A Magistrate, acting under S. 145 referred the 
issues raised between the parties to a Tahsildar 
for inquiry. On submission of the report by the 
Tahsildar, the Magistrate accepted the report 
and, without hearing the entire evidence 
himself, passed an order accordingly : Held, 
that the order was illegal, and must be set 
aside. Sardha Prasad v. Pitamber Lai. 

13 Cr. L. J. 777 : 

17 I. C. 409 : 10 A. L. J. 465. 

— Ss. 145, 360 — Evidencc-r-Procecdings 

under S. 145 — Deposition of witnesses reading of. 

The provisions of S. 300, Cr. P. C. apply to 
proceedings under S. 145 subject to the qaulifi- 
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cation that in proceedings under that section, 
there is no accused whose prssence at the reading 
of the evidence is necessary. Narendra Chandra 
Rudra Pal v. Subrali Bhtiiya. 

26 Cr. L. J. 1194 : 
88 1. C. 714 ;-29 C. W. N. 701 : 
41 C. L. J. 479 : 52 Cal. 721 : 
A. I. R. 1925 Cal. 822. 

S. 145 — Evidence recorded by Reader and 

not by Magistrate — Irregularity. 

The omission of a Magistrate in proceedings 
under S. 145 to make a memorandum of the 
evidence as required by S. 356 is a mere 
irregularity and does not vitiate the proceedings 
where no prejudice has been caused thereby. 
Snmran Singh v. Emperor. 29 Cr. L. J. 70 : 

106 I. C. 582 ; 4 O. W. N. 1200 : 
9 A. I. Cr. R. 372 : A. I. R. 1928 Oudh 112. 

S. 145 — Evidence, recording of. 

Omi.ssion to comply with provision in 
S. 350 (1) in not recording evidence of wit- 
nesses in the vernaeular is mere irregularity 
curable under S. 537. Kalin v. Bashiruddin. 

. 32 Cr. L. J. 372 : 
129 I. C. 269 : 1930 A. L. J..1504 : 
53 All. 172 : L. R. 11 All. 181 Cr. : 
I. R. 1931 All. 141 : A. I. R. 1931 All. 3. 

S. 145 — Evidence — Rejection of evidence, 

effect of. 

Merc rejection of evidence docs not vitiate pro- 
ceedings under S. 145, It depends upon the 
circumstances in each case whether the rejection 
of evidence would be tantamount to a refusal 
to c.xcrcisc proper jurisdiction. If the evidence 
rejected is a very material document affecting 
possession of a party, its rejection might furnish 
a good ground of grievance to that party. 
Vdit Narayan Lai v, Sunderman Jha, 

20 Cr. L. J, 234 ; 
49 I. C. 858 : A. I. R. 1919 Pat. 132. 

S. 145-~Evidcncc — Rejection of material 

evidence — Revision. 

Ordinaril 3 ' the rejection of evidence might not 
be accepted as a good ground of revision of an 
order under S. 145 but tlic rejection of material 
evidence offered by a party would amount to a 
refusal to c.xcrcisc jurisdiction vested in the 
Court bj’ S. 145. Paitali Singh v. Ganpati 
Kucr. 19 Cr. L. J. 529 : 

45 I. C. 337 : A. I. R. 1917 Pat. 145. 

S. 145 — Evidence — Summor^ing of loit- 

ncsscs. 

S. 145, Sub-s. (9) leaves it entirely to the 
discretion of the Magistrate whether he will 
or will not .summon any witness or witnesses. 
Knnj Bchari Das v. Emperor. 

37 Cr. L. J. 694 ; 
162 I. C. 736 : 1936 A. L. J. 370 ; 
8 R. A. 892 : 1936 A. W. R. 439 ; 

A. I. R. 1936 All, 322. 

S. 145 — Evidence. 

Where a JMagistrate is satisfied from the 
Police report that there is a likelihood of a 
breach of the peace concerning any land, he is 
entitled to draw proceedings under S. 145 (1) 
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without ncccplinp tlic tnilli of the ivliolc of the 
report. Ahmed Alt Sheikh v. Zabed Sardar . 

30 Cr. L. J. 1027 : 

119 I. C. 372 : 49 C. L, J. 428 : 

33 C. W. N. 858 : 1. R. 1929 Cal. 788 : 

A. I. R. 1929 Cal. 468. 

S. 145 — Evidence — U'eilten slalcmcnt not 

filed by one parly — Adjonrnntenl refused — 
Discretion — Ordered xcithout evidence — Jurisdic- 
tion. 

Where in proceedings under S . 14.'» the second 
parly filed a written statement while the first 
parly prayed for time to file his written state- 
ment ; and the Magistrate in refusing to give 
time made a final order under the section with- 
out some evidence on the part of llic second 
parly in support of his written statement: Held, 
that so far ns refusal to give time is concerned, 
the Magistrate had a discretion. Rut he could 
not make any order under S. 14.7 witliout some 
evidence on the part of tlie second party in 
support of tlic statement put in by Iiim. The I 
order on that account is without jurisdiction. I 
Gobind Chandra Chakarburty v. Nibaran Chandra ' 
lihuttacharji. 1 Cr. L. J. 631 : I 

8 C. W. N. 642. I 
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manner as otiicr proceedings. Chinnn J’nreddi- 

gari Sidda Ileddi v Muhi Dn'^ari Adivnihi. 

31 Cr. L. J. 190 : 

120 I. C. 895 : 1929 M. W. N . 708 : 

31 L. W. 104 : A. I. R. 1929 Mad. 847. 

Ss. 145, 439 — Evidence — Appreciation of 

— Jurisdiction, failure to e.rerrise — Jlevision, 

I Tn passing an order under S. l td a general rc- 
m.ark made by the .Magistnilc that the oral 
j cvitlence is not reliable, without referring to it 
and, without giving any reason, is not a dis- 
posal of the evidence upon the record and it 
^ amounts to a refusal to exercise the jurisdiction 
vested in him by law, remediable by the High 
I Court in revision. Eachmi Ojha v. Jiirja Misscr. 

22 Cr. L. J. 616 : 

63 I. C. 152 : 2 P. L. J. 168 : 1921 Pat. 110 : 

A. I. R. 1921 Pat. 173. 

Ss. 145, 439 — Evidence — Order under 

S. JdS without taking evidence, legality of. 

An order under S. I t.! without taking any 
evidence whatever is an order made without 
jurisdiction. Sahdat Khan v. Taijaddi Sheikh. 

20 Cr, L. J. 688 : 

52 I. C. 668 : 23 C. \V. N. 750 : 

46 Cal. 1056 : A. I. R. 1919 Cal. 67. 


Ss. 145, 146 — Evidence — Presumption of S. 145 (4) — Evidence — Oral evidence nol 

possaision arising from lille, when can be applied \ taken— Eiital order passed on written statements 
— Evidence as to possession equally unreliable \ and documentary evidence of parlies, 
on both sides — Allachmcnl. Wlierc a Magistrate refused to receive 

Where in a proceeding under S. Id."; a Magis- 1 oral evi<lencc ot a ])arty, and considering a 
tratc finds that on both sides evidence is equally ' decree of the year 1881 as eonelusive proof of 

balanced and ho is unable to conclude wbieii i l>ossc.ssion of the opposite parly, passed hi.s 

parly is in possession, then he is entitled to orders in the matter : Held, that oral 

corroborate the evidence of possession by the ■ evidence .should have been taken. Lotesen 
presumption arising from the title. The Saidal v. Kali Charan ftantal. 
principle, however, docs not npidy to a case j o ^ tio 

where the Magistrate has come to the conclusion , 8 C. W. N. 719. 

that the evidence as regards ])ossc,ssion is | Ss. 145, A39— Evidentiary value of order 

equally unreliable on both sides. In surb a ease ; —Proceedings under S. 145— Order of Civil or 
the Magistrate should attach the subjcet-m.attcr . Criminal Code, evidentiary value of—llevision 
in dispute by jiutting in force the provisions of — Interference. 

S. 140 of the Code, .-ikshoy Kumar JJhattacharjec 
v. llrojeshwar Chatnk. 24 Cr. L. J. 141 : . 

71 I. C. 365 : 26 C. W. N. 1000 : j 
A. I. R. 1923 Cal. 303. j 

Ss. 145, 146 — Evidence — SuTieienl time ■ 

givai to parties-^missiou to adduce evidence — j 
effect. I 


In a c.asc under S. M.l neither parly filed | 
written statements or adduced any evidence, j 
and an inters’al of more than two months had | 
elajiscd from the dale of the initiation of the ; 
proceedings, and the Magistnilc attached the . 
land in disjmtc under S. 140 : Held, that the 
order was not without jurisiliction. Itejoy ‘ 
Mailliub v. Chandra Xath. 11 Cr. L. J. 27 : i 
5 I. C. 40 : 14 C. W. N. 80. 


Ss. 145, 435 — Evidence — Ex parte order 

— Jlevision — Intcrfcrniee. 

A Magistrate has no juri>-dielion to found an 
order under S. 147 uiKin the mere abseiiee of a 
parly. Tlic Court is bound to «ati'fy itself by 
examining the evidence tendcreil by the order 
that the other party is entitled to an order 
under the .section. I’roi'erdings under S. 145 are 
liable to revision under S. 455 in the .same 
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S. 145 — Final order, contents of — Land, 

description of. 

Where in a proceeding under S. 145 the Magis- 
trate finds that one of the parties is in posses- 
sion of the land in dispute, his final order 
should accurately describe the land by specify- 
ing the boundaries thereof. Abdxd Hamid v. 
Yasiii Mnnshi. 22 Cr. L. J. 385 (a) : 

61 I. C. 513 ; A. I. R. 1921 AIL 211. 

S. 145 — Final order — Finding of appre- 
hension of breach of peace, whether necessary. 

In making a final order under S. 145 it is not 
necessary for the Magistrate to record a finding 
that there is an apprehension of a breach of 
the peace, such a finding is necessary only for 
the purpose of the preliminary order. Ganga 
Ram V. Murad Shah. 24 Cr. L. J. 631 : 

73 I. C. 519 : A. I. R. 1923 Lah. 253. 

• S. 145 — Final order — No evidence on 

record. 

A final order in a proceeding under S. 145, 
made by the Trial Magistrate on basis of a local 
enquiry of -which there is no note or memoran- 
dum, is an order based upon no evidence, and 
as such, cannot be sustained. Gogan Howladar 
V. Karimaddi. 23 Cr. L. J. 199 : 

65 I.C. 855 : 34 C. L. J. 127 : 

25 C. W. N. 1007. 

* — S. 145 — Final order — Proceedings under 

— Final order — Breach of peace, apprehension of 
finding as to, absence of — Preliminary order not 
served on certain parhj— Order, whether binding. 

Tlie law does not require a Magistrate to re- 
cord in his final order in a proceeding under 
S. 145 an express finding that a breach of the 
peace is imminent. A finding in respect of tlie 
existence of a dispute likely to cause a breach 
of the peace is a matter to be considered in 
relation to the preliminary order and where the 
preliminary order states that the Magistrate is 
satisfied on the materials before him that a 
dispute likely to cause a breach of the peace 
exists, the final order cannot be objected to on 
the ground that it does not contain a finding 
as to the apprehension of a breach of the peace. 
A party upon whom the preliminary order 
required by sub-s. (1) of S. 145 has not been 
served and who has not .been given an oppor- 
tunity to prove his possession over the subject 
of the dispute, cannot be subjected to the final 
order passed in the proceedings. Nauqin-tm- 
Nisa V. Ahmad-un-nisa. 26 Cr. L. J. 1581 : 

90 I. C. 511 : 2 O. W. N. 704 : 
A. I. R. 1925 Oudh 605. 

— Ss. 145, 146, 148 (5) — Final order stay- 
ing proceedings — Magistrate's power to award costs 
— Crops, meaning of, 

A final and irrevocable order staying proceed- 
ings instituted under S. 145 indicates that the 
Magistrate has applied his mind to the case and 
has arrived at a conclusion on the materials 
before him that no dispute exists Avhich would 
justify him in continuing the proceedings and 
has the effect of destroying the proceedings 
altogether. It is, therefore, competent to the 
Magistrate on making such order to award 
costs to the opponent as against the petitioner. 
Crops which have been cut and gathered on the 
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threshing floor are not crops or other produce 
of land -within’ the meaning of Sub-s. (2) of 
S. 145. Rclumal v. Phcrumal Madanmal. 

29 Cr. L.J. 857 : 
111 I. C. 441 : 22 S. L. R. 386. 

Ss. 145, 366, 367 — Final order Proceediings 

under S. IdS — Final order — Reasons for decision. 

The final order of a Magistrate, in a proceed- 
ing under S. 145 should contain a statement of 
the reasons which have led him to his decision, 
in order to enable a superior Court to determine 
whether he has or has not complied with the 
provisions of Sub-s. (4) of that section, and 
whether he directed his mind to the consider- 
ation of the effect of the evidence adduced 
before him. Bhuban Chandra Hazra v. Nibaran 
Chandra Santra, 22 Cr. L. J. 499 : 

62 I. C. 323 : 25 C. W. N. 887 : 
34 C. L. J. 125 : A. I. R. 1922 Cal. 382. 

S. 145 — Forum— Dispute as to land 

between huo channels — Boundary — Province of 
Agra and Oudh — Deep stream of Ghagra — Magis- 
trate — J urisiiction. 

The deep stream of the river Gliagra, as it 
exists at any given point, forms the boundary 
line between the District of Fyzabad in the 
Province of Oudh and the District of Basti in 
the Pro\dnce of Agra. A dispute arose about a 
piece of land situtated between the two distinct 
channels of the river Ghagra between the 
District of Fyzabad and the District of Basti 
and the channel which was towards the Fyzabad 
side was found to be the deep stream of the 
river : Held, that the lilagistrate of Basti had 
jurisdiction to take cognizance of tlie dispute 
under S. 145. Axidhcndra Partap Singh Sahai 
V. Daman Singh. 16 Cr. L. J. 527 : 

29 I. C. 543 : A. I. R. 1915 All. 137. 

S. 144 — Form of order. 

Order not formally drawn up — ^No prejudice 
caused — ^^Vhole proceedings should not be set 
aside. Madan Mohan Lai v. Shcoraj Kunwar. 

34 Cr. D. J. 156 : 

141 I. C. 181 : 1932 A. L. J. 503 : . 
L. R. 13 All. 132 Cr. : I. R. 1933 AIL 63 : 

A. I. R. 1932 AIL 446. 

S. 145 — Foundation of — Jurisdiction — 

Essential conditions. 

For the foundation of jurisdiction of the 
Magistrate under S. 145, two essential 
conditions are that there should be a dispute 
likely to cause a breach of the peace and that 
the dispute should concern land. In the matter 
of Jnderdco Singh v. Kesho Singh'. - 

39 Cr. L. J. 268 ; 
173 I. C. 10 : 18 P. L. T. 886 : 4 B. R. 211 : 
10 R. P. 372 : A. I. R. 1938 Pat. 9. 

Ss. 145, 147 — Foundation of jurisdiction 

— Imminence of breach of peace — Proceedings 
under S. 145 — Arbitration — Failure of arbitration 
— Revival proceedings — Jurisdiction. . . 

The jurisdiction of a Magistrate under Chapter 
XII of the Cr. P. C. is solely based on the 
imminence of a breach of the peace. What the 
Crow’n and the parties want is decision as to 
their present rights and a decision which will 
be effectual to prevent a breach of the peace. 
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Where during the pendeney of procccdinjis 
under S. 137 the parlies refer their dispute to 
arbitration and tlie proceedings arc stayed, it 
is not open to tlic Miigistmtc to continue tlie 
proceedings under S. 147 after the arbitration 
proceedings become incfrcctual without any 
nUegation of likelihood of breach of peace after 
the arbitration proceedini's ceased. Kntanand 
Sinnli V. liamcslncar Singh. 11 Cr. L. J. 729 : 

8 I. C. 892. 

S. 145 — Foundation of jurisdiction. 

.Majiistratc’s jurisdiction is subject to limitation 
provided in S. M." onlj*. Limitations not pro- 
vided bj’ statute cannot be grafted. Nundkesh- 
xcar Prasad v. Sita Saran. 34 Cr. L. J. 115 : 
140 1. C. 902 : 13 P. L. T. 609 : 12 Pat. 87 : 

I. R. 1933 Pat. 35 (2) : A. I. R. 1932 Pat. 366. 

S. 145 — Foundation of jurisdiction. 

Preliminary order is suitable if dispute 
likely to caiisc •breach of peace c.vi.sts and actual 
breach is likely to occur two or four months 
inter. Baliram Patil v. Gnngoo. 

33 Cr. L. J. 937 : 
140 I. C. 231 : 28 N. L. R. 154 : 

I. R. 1932 Nag. 142 ; A. I. R. 1932 Nag. 134. 
S. 145 — Fresh procccding.s. 

An order passed in previous proceedings under 
S. Mo doc.s not legally bar initiation of fresh 
proceedings if there bo reasonable grotinds for 
such initiation ns contemplated by law. Ilari- 
pado Matumdar v. Dhani .-ihamad Sarkar. 

157 r. C. 674 : A. I. R. 1935 Cal. 494. 

S. 145 — Fresh proceedings — Dispute as to 

inwiovahtc properlp—Posscssion once declared — 
Dutii of Magistrate to uphold that order and not 
to vtakc further enjuiry — Order, u'hcthcr binding 
on third parlies — Itcmedij of aggrieved party to go 
to Civil Court. 

Once proceedings with regard to land have 
been taken under S. 14,7, and possession declar- 
ed, then it is the duty of Criminal Courts to 
iipiiold that order and not to enter upon any 
further inquiry under that section. Once an 
order of the Magistrate has been made as 
regards a plot of land, then it is for the person, 
whether he be a party to the proceedings or not, 
who disputes that possc.ssion to take proceed- 
ings in a Civil Court. It is the duty of the 
Mngistnite to uphold an order which has been 
m.ade under S. 147, and for that purpose, if 
ncccs'aiy, to bind over persons svho interfere 
ivilh the possession under S. 107 or any other j 
provision of the Cr. P. C. Juiualh Pati v. j 
llamiakhan Prasad. 30 Cr. L. J. 840 ; > 

117 I. C. 643 ; I. R. 1929 Pat. 451 : 
10 P. L. T. 6S9 : A. I. R. 1929 Pat. 505. | 

S. 145— Frr.di proceedings. : 

Order dropjiing proceedings merely because 
one of the parties has died is ultra vires and , 
fresh proceedings arc without jurisdiction. - 
lint .Magistrate can continue enquiry by 
impleading leg.il represrnlativcs. .Misit .4rird/,a 
V. Ahdul BaUrt. 36 Cr. L. J. 303 : 

153 I. C. 174 : 38 C. W. N. 724 ; 7 R. C. 354 (2): 

A. I. R. 1934 Cal. 787. 

S. 145 — Frei’i proeecdings— Previous ' 


. Cr. P. CODE (1S9S), S. 145 

proeecdings under section — J'rcslt proceedings iv 
respeet of same property, rchether Fgal. 

M hen a j)arty lias hern decl.Tred to bo in 
j possesison in proceedings under S. I }.”, fresh 
proeecdings under tliat section c.annot be 
started against him, imlc.s., it can be shown that 
the order has been eitlier vacated in due cour.se 
of haw or possession has been .surrendered 
amicably. If a Magistrate start. s such proceed- 
ings, he acts without jurisdiction and his order 
j is liable to be set aside. Bnjil Lai Pathak 
I V. Jlarakh Sinvh. 21 Cr. L. J. 753 : 

' ‘ 58 I. C. 337 : 1 P. L. T. 557 : 

! 2 U. P. L. R. Pat. 232 : A. I. R. 1920 Pat. 211. 

^ S. 145 — Fresh Proceedings — Proceedings, 

i ground for — Cancellation of proceedings — Fresh 
proceedings, instilution of, rehether permissahlc. 

Proceeding under S. 14.7 of the 

Cr. P. C., can be instituted only upon overt 
nets or preparation by tlie parlies .show- 
ing a present and an imminent danger of the 
breaeli of tlio peace, and not incrciy upon an 
imaginary event llial might lead to a breach of 
the peace. WJiere a proceeding under 
S. 14.‘> of tile Cr. P. C. 1ms been 

once cancelled, a fresh proceeding can be 
instituted only when the Magistrate on further 
j material, either on llio rcjiort of tlie Police or 
any other information is satisfied lliat there is 
a likcliiiood of a brc.acli of llic peace. In Hint 
1 ease the jirocedurc prescribed by Cl, 1 of 
j S. M."; of tlic Cr. P. C. siiould be observed, 
i Dconan Sinch v. Bam Ajodhijn Singh. 
i ^ 18 Cr. L, J. 763 ; 

41 1. C. 139 : 2P.L. W. 25 : 
j A. I. R, 1917 P.nt. 368, 

' S. 145 — Fresh Proceedings— Prorcedings 

j under — Dispute settled — Proceedings rehether can 
! be rcnr.ccd — Fresh proceedings. 

I Proceedings under S. 147 cannot be re- 
I newed after the dispute lias been settled and 
I an order has been made tlinl the ease he 
struck off, nor would a new proceeding be 
j justified only on the materials upon which the 
previous proceeding was based. Ghulam 
.Mohammad v. Emperor. 24 Cr. L. J. 160 ; 

71 I. C. 512 : 3 Lah. 401 : 
A. I. R. 1923 Lah. 81. 

S. 145 — Fresh proceedings. 

Tliore is no sueh qualific.ation lliat Sub-s. (I) of 
S. 147, is to he available to the .Magistrate only 
if there is no previou' order under Sul»-s. (0) 
between any parties wlioin'oever. Therefore 
the Magistrate c.ui start frc'h proceedings in 
rcsi>ecl of the same land wlien the parties 
to the proceedings are not the same as in the 
previous proeecdings. Jr. the matter of ; Jnderdro 
Sinch V. Ersho Sinch 39 Cr. L. J. 268 : 

173 1. C. 10 : 18 P. L. T. 886 : 4 n. R. 211 : 

10 R. P, 472 : A. I. R. 1938 P.at 1. 

S. 145 — Fred, proefedincs irrPr .S. J(j, 

rrhm ran b' started. 

Obiter , — Where in previous iiroeeeiliri.es under 
S. 147, a party is declared to ie- eiilitied to 
pO'C^essioa. tlie Magistrate has jiiriMliction to 
start fresh prfv-ee, prigs under S. 14' if the party 
to such jiroece.ling. was not .a parly to the pre- 



999 


ALL INDIA CRBIINAL DIGEST (1904—1940) 


1000 


Cr. P. CODE (1898), S. 145 

vious one. Arnbika Thakur w. Emperor. 

41 Cr. L. J. 191 : 
185 I. C. 529 : 18 Pat. 544 : 21 P. L. T. 45 : 

6. B. R. 203: 12 R. P. 389 : 
A. I. R. 1939 Oudh 611. 

S. 145, 435, 439 — Governmenl of India 

Act, S. 107 — Proceedings under S. 145 — Revision 
— High Court, power of. 

Proceedings under Ciiapter XII, Cr. P. C. are 
not proceedings ivithin S. 435 of the Code and 
cannot, therefore, be called up by the High 
Court under that section. Semble. — ^The High 
Court has no power under S. 107 of the Govern- 
ment of India Act to revise proceedings taken 
under Chapter XII of the Cr. P. C. Sakhawat 
AH V. Emperor. 20 Cr. L. J. 449 : 

51 I. C. 337 : 17 A. L. J. 321 : 41 All. 302 : 

A. I. R. 1919 All. 357. 

S. 145, 439 — Government of India Act, 

S. 107 — Rcvisional poioet of High Court — 
Initial want of ptrisdiclion — Improper e.vercise 
of jurisdiction — Rejection of evidence on 
erroneous grounds. 

Where there is initial want of jurisdiction, pro- 
ceedings, though they may purport to be 
under S. 145 are not really proceedings under 
that section and the High Court can interfere 
under S. 439. But if the proceedings 
were properly started, the High Court can 
interfere only under S. 107 of the Government 
of India Act ’ on the ground of irregularity 
amounting to improper exercise of jurisdiction or 
improper refusal to exercise it, serious enough 
to vitiate the order. Where in proceedings 
under S. 145, a per%’erse finding is arrived by 
a Magistrate after getting rid of the documen- 
tary evidence by incorrectly saying that it 
relates to the legal title only: and by getting 
rid of oral evidence by saying, without assign- 
ing any reason, that it is unnecessary to enter 
into it, there is no judgemeni or finding which 
a Court can accept and the Pligh Court will 
interfere. Thylayoe Asmal v. Srirangaraya 
Goundan. 24 Cr. L. J. 100 : 

71 I. C. 228 : 31 M. L. T. 202 : 10 L. W. 497 : 
1922 M. W. N. 629 : 43 M. L. J. 624 : 

A. I. R. 1923 Mad. 760 : 

S. 145 — Immovable properly — Crops cut 

and severed from land, whether immovable properly. 

Crops cut and severed from land are movable 
property and not ‘immovable’ within the 
meaning of S. 145, cl. (2), to which alone the 
provisions of S. 145 are applicable. Rajindar 
Lull V. Brich Kurmi 40 Cr. L. J. 125 : 

178 I. C. 582 : 19 P. L. T. 728 : 5 B. R. 118 : 
11 R. P. 276 : A. I. R. 1938 Pat. 527. 

S. 145 — Information — Dispute over pro- 
perly — Preliminary order — Omission to mention 
source of information — Jurisdiction. 

The jurisdiction of a Magistrate to take pro- 
ceedings under S. 145 is not ousted by his 
merely omitting to mention in the preliminary 
order the source of information upon which he 
was satisfied that a dispute existed concerning 
certain property and avus likely to cause a 
breach of the peace. Shzr Bjhainr Singh v. 
Fazal AU. 28 Cr. L. J. 48 : 

I. C. 736 : A. I, R. 1925 Oudh 46. 
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S. 145 — “Information,” meaning of. 

The word “information” in S. 145 does not 
refer to any particular way in which a Magis- 
trate’s attention should be drawn. It is wide 
enough to cover the knoavledge of the Magis- 
rate derived by reading the petitions filed by 
the parties in another proceeding which satis- 
fied him that a breach of the peace is imminent. 
Jhaman Mahton v. Thakuri Mahion. 

21 Cr. L. J. 625 : 
57 I. C. 449 : 1 P. L. T. 369 : 
2 U. P. L. R. Pat. 192 : A. I. R. 7920 Pat. 319. 

S. 145 — Information, what is. 

There is no particular avay of receiving 
information. Application setting forth facts 
of dispute and particulars likely to lead to 
breach of peace signed by part}' and pleaders, 
amounts to information. Madho Kunbi v. 
Tilak Singh . 35 Cr. L. J. 1 1460 : 

151 1. C. 853 : 7 R. N. 73 : 
A. I. R. 1934 Mad. 194. 

-S. 145, Cl. 1 — Initial order — Grounds 

not slated expressly — Reference to petition con- 
taining grounds — Substantial compliance. 

Where the initial order under S. 145, Cl. 1, 
does not state in express terms the grounds 
upon Avhich the Magistrate is satisfied that a 
dispute likely to cause a breach of the peace 
exists, but such grounds appear in the petition 
on which the order is founded and to which 
it makes reference and there is no denial of 
such grounds on the other side, there is a 
substantial compliance with the law. Sayid 
Mohamed Ghous Saheb v. Sayid Khadir Badshaw 
Sahib. 3 Cr. L. J. 487 : 

16 M. L. J. 148. 

S. 145, Cl. I — Initial order of— Magis- 
trate — Grotmds of the existence of a liklihood of a 
breach 'of the peace, omissioti to state — Order, 
if defective and illegal — Jurisdiction. 

An initial order made by a Magistrate under 
S. 145 is not defective because it is not 
self-contained and does not state in express 
terms the grounds upon which he is satisfied 
that a dispute likely to cause a breach of 
the peace exists when such grounds appear 
in the Police report, on Avhich the order is 
founded and to Avhich it makes reference. 
Khosh Mahmed Sirkar v. Nazir Mohamed. 

2 Cr. L. J. 637 : 
2 C. L. J. 259 : 9 C. W. N. 1065. 

S. 145 — Joint possession — Dispute, .bet- 
ween parties, one of whom claims joint possession. 
In proceedings under S. 145 the dispute 
must be between parties, each of whom 
claims exclusive possession of the property 
in dispute. Where the dispute is between 
parties, one of Avhom claims joint possession 
of the property in dispute, proceedings can- 
not be taken under S, 145. Sham Lai Mahton 
-v. Rajendra Lai. 21 Cr. L. J. 790 : 

58 I. C. 518 : 1 P. L. T. 594 : 
A. I. R. 1920 Pat. Si3. 

S. 145 — Joint possession — joint family 

— Properly belonging to joint family —Ecclitsioe 
possession of member — Jurisdiction of Mxgis- 
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train — Title lo possession, joint or separate, 
forn'pn lo inquiry. 

Tile question ■whether tl»c parties have a 
joint title to the land is one which the 
Magistrate cannot investifintc tinder S. l-l.";. 
The only question for hint is whether either 
parly has actual possession of a denned area, 
and the other parly has not, he can nuike 
an order irrespective of the titles of the 
parties. Co-sharcr.s in an estate may by express 
or tacit agreement be each separately in actual 
>‘T-"-(‘ssion ' of specilied and demarcated 
portions of the estate. In that ease there is 
nothing lo prevent application of S. l-t.';. 
\Vhen jiropcrt}’ is found ns a fact to be, not 
constructively, but actually in the joint 
possession of the parlies, the section cannot 
apply. Hut if it is found that one co-sharer is 
in actual possc.ssion and the other is not, 
the ^tagislratc may make an order under 
S. 14.’j. Jinsanla Ktimari J)nsi v. Mohesh 
Chandra Laha. 14 Cr. L. J. 269 '■ 

19 I. C. 541 ; 17 C. W. N. 944 : 

40 Cal. 982. 

-S. 145— Joint possession — Jurisdiclton 

of Magistrate. 

IVhcrc parties have joint rights in a 
n certain fishery, and neither of them can be 
considered ns claiming c.xclusivc possc.ssion, 
and a dispute nri.ses with regard lo its posscs- 
*’‘;ion, S. 14.'» is inapplicable. Obiter dictum . — 
Jf what was in dispute was not a .share in 
the fishery, but a share in its profits, it 
might have been dealt with under S. 14.» by 
force of sub-s, f2). liliahatiallt v. Peary 
Sarma. 11 Cr. L. J. 370 : 

6.1. C. 544 :11 C. L.J. 412. 

S. 145— Joint possession of properly 

in dispute. 

Where both parlies to n dispute relating 
to immovable property arc found to be in 
joint possession thereof, a Magistrate has 
no jurisdiction lo issue an order under 
S. M-j prohibiting either the one party or 
tlic other from disturbing the possession of 
the other till evicted in due course of law. 
Vecrabhadrn PiUai v. Shunmugam Piliai. 

17 Cr. L. J. 76 : 
32 I. C. 668 : A. I. R. 1917 Mad. 509. 

’ Ss. 145, 146 — Joint posse.ssion of 

■froperly — Order of attachment, tchclficr legal. 

NVhcrc in n dispute concerning properly 
which the Magislmtc finds is joint proi>crly 
and in the joint possession of the parties, 
he has no jurisdietion to make an order 
under S. 145 or S. 14(i. Sand Kis'iore Missir v. 
Kaliha Missir. 24 Cr. L. J. 869: 

75 r. C. 69 : 5 P. L. T. 45 : 
A. I. R. 1923 Pat. 546. 

— — — S. 145 — Joint possession. 

S. docs not npjily when the parties hiis-c 
joint possession. Thylayec .inna! v. Triranga- 
rovn O’oundan. 24 Cr. L. J. 103 : 

71 I. C. 228 : 31 M. L.J. 202: 
10 L. W. 4?7 : 1922 .M. W. N'. 629 : 
43 M. L- J. 624 ; A. I. R. 1925 Mad. 60. 


Cr. P. CODE (1898), S. 145 
S. 145 — Joint possession. 

S._ I f.'j docs not cover c.ases where one parts* 
claims to hold joint possession and the other 
party contests such right. But where there is 
actual phy.sical possession of definable and 
demarcated property action can be taken. 

I Emperor v. Ilamzan. 35 Cr. L. J. 1384 : 

151 I. C. 728 : 30 N. L. R. 300 : 
7. R. N. 63 : A. I. R. 1934 Nag. 196. 

Ss. 145, 145 — .Joint possession — Joint 

user by both parlies, finding as to, lega lity of. 

_Ss. 143and 140 aulhorir.c no recognition of 
joint possession and no order can be passed 
forbidding one of the parties lo interfere with 
the joint enjoyment by both. Sankara Kylasa 
Mudriliar v. Kuthnlinga Mudaliar. 

19 Cr. L. J. 977 : 
47 I. C. 877 : A. I. R- 1919 Mad. 812. 

S. 145 — .Jurisdietion. 

A District Magistrate has no jurisdiction lo 

direct a .Magi.s-tratc .subordinate to him to take 
proceedings under S. M.a, Ilansidhar Mancuri 
v. Indar Narain Singh. 24 Cr. L. J. 545 : 

73 I. C. 161 : 1 P. L. R. 93 Cr. : 

A. I. R. 1923 Pat. 438. 

S. 145 — Jurisdietion. 

Before taking action under S. 14.', the Magis- 

trate must find that he is .satisfied that a 
dispute c.xisled which was likely to cause a 
breach of the peace within his jurisdiction. 
If the Magistrate docs not slate in his order 
that such a dispute exists, he has no jurisdic- 
tion to take action under S. 145. Dan Pershad 
v. Ganesh Pandey. 14 Cr. L. J. 495 : 

20 I. C. 751 : 11 A. L.J. 699 : 

36 All. 19. 

S. 145 — Jurisdietion — Binding parly 

under .S. 107 — Whether .Magistrate can institute 
proceedings under S. l-fo. 

The fact that one party had been bound 
down under S. 107, doe.s not take away from 
a Magistrate his jurisdiction to act under 
S. 145 when the circumstances .so require. 
Haisnab Charan Manjlii v. Gati Nath Munshi. 

13 Cr. L. J. 142 : 
13 I. C. 830 : 16 C. W. N. 384. 

S. 145 — Jurisdiction. 

Dispute regarding land — Police submitting 
report with recommendation that proceedings 
under S. 14.7 may be taken — Magistrate hear- 
ing parlies and confirming possession of one 
parly and rc.siraining other from interference 
svilh a warning that otherwise proceedings 
under S. !107 would be taken against party 
interfering — Order held in substance one 
i under S. 145 but must be set aside as passed 
{ without obsers’ing the indispensable formalities 
i of S. 14.7 and, therefore, without jurisdiction. 

' Uarbaus .Yorm'n Singh v. Mohammad .Sauced. 

I 26Cr. L.J. 1511: 

: 901. C. 295: A. I. R. 1926 Pat. 51. 

; S. 145 — Jurisdiction. 

Dispute relating to poise<‘ion lik-ly to lead 
to a tircaeh of tlic pr.aee — Though a,)propriale 
; actio.a w.iuid hi uaderS. It7. the .M.'igistr.atc 
c.in proceed utrlrr S. 107 — If moved for llie 
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purpose, the Magistrate is bound to take steps 
under S. 145, while it is optional with him 
to proceed under S. 107. In re : Muthia 
Moopan. 14 Cr. L. J. 559 : 

21 1, C. 159 : 36 Mad. 315. 

S. 145~Jurisdiclion of Magistrate — 

Jurisdiction — Existence of dispute likely to cause 
at sorne future Unis. 

In order to give jurisdiction to a Magistrate 
to exercise the ipiasi civil powers under S. 145, 
the dispute must be such as is likely to cause a 
breacli of the peace at the time when the pro- 
ceedings are drawn up and not in future. 
JV. Steicarl v. Hubert Hughes. 30 Cr. L. J. 977 : 

118 I. C. 892 : 49 C. L. J. 394 : 
33 C. W, N. 509 : I. R. 1929 Cal. 341 : 

A. I. R. 1929 Cal. 341. 

S. 145 — Jurisdiction. 

First Class Magistrate having a particular 
ilaqa under him, can hear ease under S. 145 
arising out of another ilaqa of the District. 
Ghulam Hussain v. Sajaival Shah. 

142 I. C. 430 : 34 P. L. R. 365 : 
I. R. 1933 Lah. 204 : A. I. R. 1933 Lah. 204. 

S. 145 — Likelihood of breach of peace 

found against — Jurisdiction of Magistrate to 
continue attachment and custody of Receiver. 

The jurisdiction of a Magistrate to proceed 
under S. 145 is derived from the fact that he is 
satisfied that there is a likeliliood of a breach 
of peace and the moment it is found that there 
is no likelihood of a breach of peace, his juris- 
diction to proceed under S. 145 ceases. It is 
not competent to the Magistrate when the 
proceedings under S. 145 are dropped because 
of the absence of the likelihood of a breach of the 
peace, to pass an order tliat the lands in dispute 
should continue under attachment and in the 
custody and management of the Receiver. 
Mamidapalli Sallaya v. Sankara}Ktiluinbara Rao 

29 Cr. L. J. 456 : 
108 I. C. 904 : A. I. Cr. R. 51 : 
A. I. R. 1928 Mad. 859. 

S. 145 — Jurisdiction, local limits of — 

Subject of dispute, situated partly ivithout local 
limits of Magistrate’s jurisdiction. 

S. 145 gives power to a Magistrate to institute 
proceedings under the section in regard to any 
land or water or the boundaries thereof, within 
the local limits of his jurisdiction. Therefore, 
where, a jalkar, the subject of a proceeding 
under S. 145 is situate partly within and partly 
without the local limits of a Magistrate, order 
with regard to the portion which lies outside it 
is ultra vires. Proceedings having been taken 
with regard to the jalkar as a whole, the entire 
order should be set aside. Korban Moola v. 
Raja Srinath. 2 Cr. L. J. 406 : 

1 C. L. J. 329 : 1. L. R. 32 Cal. 444. 

— S. 145 — Jurisdiction, nature of. 

There is no warrant for the proposition that 
once a Court acquires that initial jurisdiction, 
that jurisdiction continues to cover decisions 
and orders which may be antagonistic, to the 
circumitmees tint arise subseque-it to the 
inception of the jurisdiction. If the circum- 
stances are such as merely allow a continuance 
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of the jurisdiction, the jurisdiction would conti- 
nue but if they are such as have the effect of 
destroying the jurisdiction, the jurisdiction 
must cease as soon as those circumstances 
come into being, no matter at what stage of the 
case they arise. If during the progress of pro- 
ceedings under S. 145 circumstances intervene 
ivhich have the effect of taking away the initial 
jurisdiction, anything done inspite of those 
circumstances in the exercise of the same 
jurisdiction must be treated as having been / 
done without jurisdiction. Arjun Singh 
Chandan Kuar. 22 Cr. L. J. 625 

63 I. C. 321 ; 24 O. C. 167 : 

A. I. R. 1921 Oudh 6. 

S. 145 — Jurisdclion ' of Magistrate, 

nature of — Duty to give opportunity to be heard. 

S. 145 gives a l\Iagistrate a special jurisdiction 
to decide a dispute as to actual possession of 
immovable property, on his being satisfied that 
the dispute is likely to cause a breach of "the 
peace, but a decision ought not to be arrived 
at arbitrarily, and should be a judicial decision 
arrived at after given eacli of the disputants an 
opportunity of being heard. Vein Malavarayan' 
v. Kappitsawmi Pillai. 22 Cr. L. J. 90 : 

59 1. C. 378 : 12 L. W. 315. 

S. 145 — Jurisdiction of Magistrate — No 

opportunity given for examining Police Sub- 
Inspector. 

On an application of the petitioners, asking for’^' 
summons against a Sub-Inspector as a witness, 
in a case under S. 145, the Magistrate ordered 
that the Sub-Inspector was to come with his 
diaries. On the date of hearing, the Sub- 
Inspector did not appear, whereupon an 
application was made by the petitioner asking 
for summons against him. The Magistrate 
rejected tlie application saying that it was 
vexatious as no process was asked for so long 
and proceeded to pass the final order under 
S. 145 ; Held, that the order of the Magistrate ■ 
was bad, as the petitioner was not given an 
opportunity of examining the Sub-Inspector of 
Police. Gaizuddi Howladar v. Ainuddi Howla- 
dar. 15 Cr. L. J. 79 : 

22 I. C. 431 : 18 C. W. N. 94 : 

A. I. R. 1914 Cal. 753. 

S. 145 — Omission to join parly, whether 

defect of jurisdiction. , 

Per Newbould, J. — The omission to join a party ’ 
in proceedings under S. 145 is not an 
error of jurisdiction. Moiram Bewah v. Mrijan 
Sardar. 21 Cr. L«. J. 25 : 

54 I. C. 169 : 24 C. W. N. 96 : 

31 C. L.J. 183: 47 Cal. 438:. 

A. I. R. 1920 Cal. 417. ; 

S. 145 — Jurisdiction — Omission to record 

preliminary order before summoning opposite 
party — Omission to affix copy on the properly in 
dispute, effect of. 

An omission to record a preliminary order 
before issue of summons to the opposite party 
or to afiix a copy of it to a conspicuous place 
at or near the subject of dispute, as required 
by Cls. (1) and (3) of S. 145, is not fatal to 
the jurisdiction of the Court to proceed with 
the case under S. 145, when an order directing 
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the parties to put in written statements has 
been once recorded in the presence of the 
parties and they have understood the nature 
of the proceedings. Muhammad Sharif v. 
Dhanpdt Hat. IS Cr. L. J. 219 : 

23 I. C. 487 : 15 P. W. R. 1914 Cr. : 

65 P. L. R. 1914 : A. I. R. 1914 Lafa. 295. 

^ — S. J 45 — Jurisdiclion — One tenant selling 

up tenancy against another— Juisdiclion of Magis- 
trate. 

^ order under S. 145 passed in favour of one 
/tfeaht as against other persons setting up their 
tenancy, is a good and valid order. Gurudas 
Kundu V. Kedar Nath Kundu. 12 Cr. L. J. 408 : 
11 1. C. 592 : 38 Cal. 889 ; 15 C. L. 1- 185. 

S. 145 — Jurisdiction — Order based on 

Police report — Interference by High Court — Juris- 
diction — Possession at date of order — Finding not 
specific — Order, construction of. 

A Magistrate gets jurisdiction to take action 
under S'. 145, if he believes the Police report as 
to the likelihood of a breach of the peace. He 
need not assign further reasons. An order 
merely declaring a party in possession, though 
not a specific compliance with the provisions 
of S. 145 (1), may be construed as declaring the 
possessio'n at the date of the order, if each 
party was only contending for its own posses- 
\ sion at the date of the order and previous to it. 
^^le High Court will not examine the grounds 
' the Magistrate’s order where it was passed to 
check an imminent danger and in the interests 
bf the public peace. Krishnappa Naidu v. 
Alamelu Ainmal. 18 Cr. L. J. 23 : 

36 I. C. 855 : 5 L. VV. 165 ; 

A. I. R. 1917 Mad. 610. 

S. 145 — Jurisdiction — Parties jointly 

interested m subject-matter of dispute — Decision 
as to method of possession — Jurisdiction of 
Magistrate. 

A Magistrate has no jurisdiction to pass any 
order under S. 145 in respect of the subject- 
matter of the dispute in which the parties 
claipi to be jointly interested. He is entitled 
to decide which of the parties is in possession, 
but he cannot decide the method by which the 
possession is to be exercised, or the agency by 
which the person in possession is to collect 
the profits. Akaloo Chandra Das v. Mohesh 
■,Lal. llCr.L.J.28: 

4 I. C. 696 ; 36 Cal. 986. 


A 


— S. 145 — Jurisdiclion — Petitioner, posses- 
sion of on behalf of both parties — Jurisdiction to 
pass order. 

A Magistrate has no jurisdiction to pass an 
order under S. 145 when the possession of the 
applicant is neither exclusive nor superior to 
that of the opposite party but is on behalf of 
both parties and the applicant merely wants a 
declaration to that effect. Kandasami Asari v. 
Naraijan Asari. 16Cr. L.J. 52: 

26 I. C. 644 : 2 L. W. 107 : 

A. I. R. 1916 Mad. 495. 

S. 145— Jurisdiction—proceediitgs under 

—Jurisdiction, basis of— Breach of peace not 
likely— Proceeding not specifying subject-matter 
of dispute, defective. 


, Cr. P. CODE (1898), S. 145 

Inasmuch as the basis of jurisdiction in a case 
under S. 145 is the likelihood of a breach of the 
peace, a Magistrate acts without jurisdiction if 
he proceeds under that section after he is 
satisfied that a breach of the peace is not 
likely. In drawing up a proceeding under 
S. 145, the subject-matter of the dispute should 
be clearly specific. Siv Narayan Mukherjee v. 
Saiish Chandra Ghosal. 21 Cr. L. J. 593 : 

57 I. C. 161 : 24 C. W. N. 621 : 
31 C. L. J. 369 : A. I. R. 1920 Cal. 344. 

S. 145 — Jurisdiclion proceedings under — 

Magistrate, jurisdiction of, to supplement fmal 
order at instance oj one parly tmlhoul notice lo 
other party. 

Where a Magistrate has omitted to mention 
a part of disputed premises in his order, he 
cannot proceed to supplement and include 
that portion without giving the other side an 
opportunity of being heard. Natabar Dutt v. 
Biseszoar Rakhit. 19 Cr. L. J. 732 (b) : 

46 I. C. 412 : 22 C. W. N. 552 ; 
A. I. R. 1918 Cal. 238. 

S. 145 — Jurisdiclion — Refusal of Magis- 
trate to look at documentary evidence of title, 
whether quesiton of Jurisdiction — Revision. 

Where a proceeding under S. 145 in which the 
dispute was as to the possession of unworked 
minerals underground, the Magistrate refuses 
to look at documents of title produced by the 
parties and decides the case in favour of one 
of the parties on evidence of possession which 
is not of a cogent nature the irregularity is not 
such as to call for interference in revision. 
Sajauddin Mandal v. F. L. Cork. 

19 Cr. L. J. 681 : 
46 1, C. 41 : 22 C. W. N. 499 ; 
27 C. L. J. 465 : A. I. R. 1919 Cal. 930. 

S. 145— Jurisdiction — Refusal lo admit 

evidence, effect of. 

In a proceeding under S. 145 documents of 
title are often of great assistance in arriving at a 
right conclusion upon the question of possession. 
Therefore, where a Magistrate refuses to admit 
documents of title proposed to be filed by a 
party he commits an error in the exercise of his 
jurisdiction. Dioarka Rai v. Nalhuni Kacri. 

19 Cr. L. J. 764 : 
46 I. C. 604 : A. I. R. 1918 Pat. 658. 

S. 145 — Jurisdiction. 

The omission to draw up an order under S. 145 
(1) has nothing to do with the question of juris- 
diction at all. Madan Mohan Lai v. Shearaj 
Kiinwar. 34 Cr. L. J. 156 : 

141 I. C. 131 ; 1932 A. L. J. 503 : 
L. R. 13 All. 132 Cr. : I. R. 1933 All. 63 : 

A. I. R. 1932 All 446. 

S. 145 — Jurisdiction. 

There is nothing either in S. 107 or in S. 145 
warranting the conclusion that the proceedings 
under the proper section would preclude the 
Magistrate from proceeding under the latter 
section. Faiyaz Als v. Etvaz Ali. 

13 Cr. L.J. 566: 
9 A. L. J. 693 : 15 I. C. 982 
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Ss. 145, 146 — Jiirisdiclion of Magistrate 

■ — Disposal of property. 

The “parties” contemplated in S. 146 arc the 
parties concerned in the dispute relating to 
land or water, A District Magistrate, in a pro- 
ceeding bewcen certain parlies, passed an 
order under S. 146 attaching the land in dispute 
the attachment to continue in force until a 
competent Court had determined the riglits of 
the parties to the land. One of the parties 
applied for the produce of the land to be made 
over to him but the District Magistrate treated 
the profits as derelict and lield that since the 
rights of any of the parties to the land in 
question had not been determined by any 
Court, the produce lapsed to Government : 
Held, that the order of the District Magis- 
trate refusing to hand over the value of the 
produce in question to the petitioner was 
correct but the District Magistrate had no 
power to treat the profits as derelict and as 
the property of Government. Mohar Singh v. 
Emperor, 12 Cr. L. J. 403 : 

11 1. C. 587 : 123 P. L. R. 1911. 

S. 147 — Jurisdiction — Proceedings under 

S. 145 — Conversion into proceedings under S. 247. 

Where proceedings under S. 143 are instituted 
on the basis of a Police report whicli states 
that there is an imminent risk of a breach 
of the peace, but the Magistrate subsequently 
discovers tiiat the question at issue is not one 
of possession under S, 145, but is one as to 
a right falling under S. 147, he has jurisdic- 
tion to convert the proceedings from those 
under S, 145 to those under S. 147, Anaih 
Bandhu v. Wahid AH. 26 Cr. L. J. 558 : 

85 I. C. 654 : A. I. R. 1925 Cal. 1022. 

Ss. 145, 148 — Jurisdiction, failure to 

exercise, what amounts to. 

Where in a proceeding under S, 145 a Magis- 
trate does not consider both the oral and 
documentary evidence, he fails to exercise his 
jurisdiction and his order is liable to be set 
aside. Kailashbehari Lai v, Jai Narain Rai. 

21 Cr. L. J. 601 (a) : 
57 1. C. 169 : 1 P. L. T. 291 : 1920 Pat. 288 : 

A. I. R. 1920 Lah. 91. 

Ss. 145 and 439 — Jurisdiction — Order 

respecting possession of immovable properly — 
Revision. 

Where a Magistrate passed an order under 
S. 145 under circumstances in which the pass- 
ing of such order was proper, the High Court 
declined to interfere in revision upon the 
ground merely that the preliminary order did 
not set forth as explicitly as it might have 
set forth the reasons which satisfied the Magis- 
trate that there was a likelihood of a breach 
of the peace. Har Prasad v. Pandurang. 

3 Cr, L. J. 48 ; 
25 A. W. N. 260. 

— S. 145 {!)— Legal order. 

Without compliance with the requirements of 
S, 145 (1), a Magistrate’s order under the sec- 
tion is without jurisdiction and illegal. Autar 
Ktirmi v. Emperor. 15 Cr. L. J. 424 : 

24 1. C. 160 .* A. I. R. 1914 All. 107. 
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S. 145 (1). 

.Jurisdiction — Likelihood of breach of a peace 
is sufficient. Raj Nandan Missir v. Chhedi 
Thaktir. 34 Cr. L. J. 259 : 

142 I. C. 157 : 13 P. L. T. 178 : 
I. R. 1933 Pat. 117 : A. I. R. 1932 Pat. 185. 

Ss. 145 (1), 192 — Jurisdiction of Magis- 
trate to initiate proceedings in respect of land 
not roithin his local limits. 

A Sub-Divisional Magistrate has no jurisdictioD 
to initiate proceedings under S. 145 (1), in 
respect of land not within the local limits of 
his jurisdiction, even if the case was transferred 
to him for the disposal under S. 192, Cr. P. C. 
by the District Magistrate. Chellapathi Naidu 
V. Sttbba Naidu. 30 Cr. L. J. 840 : 

114 I. C. 625 : 55 M. L. J. 693 : 28 L, W. 604 : 
1928 M. W. N. 921 : 1. R. 1928 Mad. 305 : 
52 Mad. 211 : A. I. R. 1928 Mad. 1230. 

^S. 145 (1) — Jurisdiction — Non-service 

of copy of order — Jurisdiction — Absence of immi- 
nent danger of breach of peace. 

Where a copy of the order, as contemplated 
by S. 145 (3) was not published in some cons- 
picuous place at or near the subject of dispute, 
and there was no imminent danger of breach 
ot the peace : Held, S. 145 (3) is mandatory 
and its non-compliance affects the jurisdiction 
of the Court : Held, further that proceeding^; 
under S. 145 are improper unless there is an 
imminent danger of a breach of the peace, 
Janu Manjhi v. Manir-ud-Din. 1 Cr. L. J. 529 : 

8 C. W. N. 590 : 

S. 145, Cls. (3) and (4) — Jurisdiction 

— Notice 7iot published locally — Jurisdiction. 

The compliance with S. 145 (3) is a condition 
precedent to the exercise of jurisdiction under 
Cl. (4) of the section. Nawab Khajah Solemolla 
Bahadur v. Jshan Chandra Das Sarkar. 

2 Cr. L. J. 569 : 

9 C. W. N. 909. 

S. 145 (4) — Jurisdiction — Delegation 

of enquiry. 

A Magistrate holding an enquiry as to 
posse.ssion under S. 145, Cl. 4, is bound to take 
the evidence himself and cannot delegate it to a 
Subordinate Magistrate. Baliarsimbuni v. 
Gadagamma. 33. Cr. L. J. 536 .* 

138 I. C. 68 : 35 L. W. 390 z"- 
1932 M. W. N. 415 : I. R. 1932 Mad. 496': 

A. I. R. 1932 Mad. 368. 

S. 145, Cl. {4)— Jurisdiction — Presump- 
tion of possesion — Actual possession. 

The jurisdiction of a Magistrate, to initiate 
proceedings under S. 145 is not determined by 
the date of dispossession of one of the parties 
claiming the land. It is determined by an 
apprehension, based on reliable information, 
that a dispute likely to cause a breach of the 
peace exists. The proviso to cl. 4 of S. 145 
merely recites a circumstance under which 
presumption of possession may be made in 
favour of one of the disputants, A Magistrate 
does not act without jurisdiction if he decides 
the question of actual possessio n on grounds 



1009 ALL INDIA CRIMINAL DIGEST (1904— 1940) 1010 


Cr. P. CODE (1898), S. 14S 

other than the presumption referred to in S. 145. 
(4). S/icoraj Singh v. Emperor. 14 Cr. L. J. 223 : 

19 I. C. 319 :11 A. L.J. 305. 

S, 145 (5), (6) — Jurisdiction of Magis- 
trate to deal with lands not subject-matter of dis- 
piitc. 

In a proeeeding under S. 14,5 the Magistrate 
has no jurisdiction to deal with land which is 
not in dispute between the parties and to de- 
clare the same to be in possession of persons 
who are not parties to the proceedings. Itadha 
i^^Iohan Eai v. Naimuddi Molla. 

19 Cr. L. J. 653 : 
45 I. C. 845 : A. I. R. 1918 Cal. 117. 

S. 145, cl. (6) — Jurisdiction of the 

^^agis^ralc to maintain parlies in separate posses- 
sion of shares of land in dispute. 

Where in a proeeeding under S. 145, the 
Magistrate finds that one party has been in 
possession of a portion of the land in dispute, 
and tlic other party in possession of the rest, 
and the possession of the one is not likely to 
interfere with the cnjo 3 ’nicnt of titc possc.ssion 
of the remaining portion by tlie other, the 
Magistrate can maintain botli the parlies in 
possession of their respective portions, Katigali 
Das V. Mali Lai. 5 Cr. L. J. 490 : 

11 C. W. N. 743. 

S. 145 — Large area — Dispute relating to 

; immovable property — Magistrate's duty to take 
prompt action— Finding as to likelihood of breach 
of peace, necessity of — Preliminary order, con- 
tents of— Order regarding larger area, ivhether 
valid — Date for determining possession. 

Prompt preventive aetion is necessary in 
eases under Chap. XII of the Cr. P. C. In 
proceedings under Chap. XII, Cr. P. C., a 
Magistrate must himself be satisfied of the 
likelihood of a breach of the peace. He should 
form his own judgment and not proceed auto- 
matically upon the mere opinion of the Police 
or the direction of some other officer. The 
fact that the Magistrate is so satisfied and the 
grounds thereof must, therefore, appear in the 
first order directing the issue of notice. A 
Magistrate has no jurisdiction to pass an order 
under S. 145, in respect of a larger area of land 
than is included in the proceedings. The 
critical date for determining the possession of 
the parties is the date of preliminary order. 
Emperor v. Ganikhan. 28 Cr. L. J. 929 : 

105 I. C. 449 ; A. I. R. 1928 Nag. 81. 

—S. 145 — Large area— Order passed by 

Magistrate including land outside proceedings — 
Effect. 

Where in proceedings under S. 145, the Magis- 
trate passes an order which includes iands out- 
side the proceedings, he acts in excess of his 
jurisdiction and the order is liable to be set 
aside. Kirpal Singh v. Hari Choudhury. 

40 Cr. L. J, 629 : 
182 I. C. 54 : 5 B. R. 710 : 12 R. P. 5 : 

A. I. R. 1939 Pat. 565, 

S. IAS— Limitation— Order, binding, 

value of. 

Dispute between Trust and third parties 
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— Order under S. 145 binds Trust — Suit by 
succeeding trustee is governed by Art 47, 
Limitation Act. Jugathambal Anni v, Peria- 
thambi Nadar. 161 1. C. 234 : 

43 L. W. 496 : 70 M. L. J. 441 : 

1936 M. W. N. 458 : 8 R. M. 804 : 

A. I. R. 1936 Mad. 188. 

Ss. 145, 539-B — Local inquiry — Proceed- 
ings — Local inquiry — Memorandum, not re- 
corded — Effect. 

There is no universal rule that a disobedience 
of a mandatory provision in a Statute has the 
consequence of nullification of all proceed- 
ings irrespective of the question of prejudice. 
Where in a proceeding under S. 145, the Magis- 
trate makes a local inquiry in the presence of 
the Pleaders of the parties, who know where 
the Magistrate goes and the points to which 
his attention is drawn, but they do not ask the 
Magistrate to record a memorandum as requir- 
ed by S. 530-B, Cr. P. C,, and are content to go 
on to judgment without seeing the memoran- 
dum, or even ascertaining whether one has been 
made, it is not open to any of the parties 
subsequently to say that the proceedings 
should be set aside for this f ormal defect 
unless it is shown that prejudice has been 
caused. Forbes v. Muhammad AH Haidar Khan. 

26 Cr. L. J. 1524 : 

90 I. C. 308 : 42 C. L. J. 131 : 53 Cal. 46. 

A. L R. 1925 Cal. 1216. 

S. 145 — Meaning of words — “ Actual," 

meaning of— Possession through tenants, whether 
actual — Order, nature of — Person not parly, 
whether bound. 

The word “ actual” in S. 145 used in relation 
to possession must be interpreted in the sense 
of only such possession as the nature of the 
property is susceptible of. Possession through 
the exercise of a right of collecting rent from 
the tenants in possession cannot, from a juristic 
point of view, be regarded as actual. A person 
who is not a party either to the proceedings or 
to the order under S. 145, is entitled to 
challenge the propriety of it and m.ny even 
defy it though only by lawful act. An' order 
under S. 145 docs not put any one in possession 
but is merely a declaration of the then existing 
state of possession on the materials before the 
Court in those proceedings. Mahesh Singh v. 
Emperor. 26 Cr. L. T. 398 : 

84 I. C. 942 : 11 O. L. J. 743 : 1 O. W. N. 549 : 

A. I. R. 1925 Oudh 251. 

S. 145 — Meaning of loords— Disposses- 
sion ‘within two months before the date of such 
order’, meaning of — Period of two months, cal- 
culation of. 

The words ‘two months before the date of 
such order’ in the proviso to S. 145 mean 
two months from the date of the preliminary 
order and not two months from the date of 
the complaint. Emperor v. Baij Nath. 

31 Cr. L. J. 678 : 

124 I. C. 363 : 6 O. W. N. 957 • 

5 Luck. 440 : A. 1. R. 1929 Oudfa 526. 

^S. 145 — Meaning of words — 

Proceedings wider — Dispute as to poesession 
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— Decree of Civil Court in favour of otic 
party — Delivery of possession to such jtarly 
by Civil Court — Jurisdiction of Criminal 
Court to take proceedings under S. 145 — ‘Dis- 
pute’, ‘Actual possession,’ meaning of. 

Held, by the Full Bench {Rankin, C. J. and 
Suhratoardy, Chose and Cammiadc, JJ). — The 
words ‘actual possession’ in Sub-s. (1) of S. 145 
means actual physical possession even though 
wrongful, c. g., that of a recent trespasser in 
actual physical possession at the time of the 
proceedings under S. 145. Tlie word ‘dispute’ 
in the same section means actual disagree- 
ment existing between the parties at the time 
of the proceedings under S. 145 even though 
the question as to the right to possession 
has already been decided by a Civil 
Court. Per Mukerjee, J. — ^The words ‘actual 
possession’ in Sub-s. (1) of S. 145 means actual 
physical possession even though wrongful, c,g., 
that of a recent trespasser in actual jibysical 
possession provided the dispute as to posses- 
sion has not been determined by a Civil 
Court. The word ‘dispute’ in the same section 
means actual disagreement existing between 
the parties at the time of the proceedings 
under S. 145 even though the question as to 
the right of possession has already been decided 
by a Civil Court if the decision of the Civil 
Court amounts only to a determination of the 
right to possession but not in cases where 
such right and a consequent claim to posses- 
sion have been negatived by "a decree which 
is either inter paries or may be treated as 
such and in cases in which khas or actual 
possession has been delivered by the Civil 
Court cither inter paries or between parties who 
may in effect be regarded as parties to the 
proceedings. The first party took a mortgage 
from M and his wife, and obtained a mortgage- 
decree against M and the lieirs of M’s rvife. 
upon an application for execution of tlie decree 
it was found that tlic decree was time-barred 
as against the minor heirs of M’s wife. The 
property was thereafter sold as against M and 
purchased by the first party. An application 
to set aside the sale was dismissed but the 
question whether the property was owned by 
M or his wife or as to what their shares in 
it were was left open. The first party was 
put in possession by the planting of a bamboo. 
In proceedings under S. 145 between tlie first 
party and the heirs of M’s wife about 15 
months after the date of the delivery of pos- 
session : Held, by the Full Bench: (1) that 
the Magistrate had jurisdiction to take action 
under S. 145, in spite of the order of the Civil 
Court for delivery of possession ; (2) that he 
was not bound in law to find that the appli- 
cant was in possession by reason of the deli- 
very of possession given by the Civil Court. 
Agni Kumar Das v. Mumiazuddin. 

30 Cr. L. J. 69 : 
113 1. C. 181 : 48 C. L. J. 193 ; 

32 C. W. N. 1173 : 1. R. 1929 Cal. 82 : 

56 Cal. 290 : A. I. R. 1928 Cal. 610. 

S. 145 — Meaning of words — Dispute as 

to sugar factory— Power of Magistrate to sell 
molasses — Molasses whether ‘produce’ of factory — 
‘Produce,’ meaning of. 
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The word ‘produce’ in S. 145 (8) is not neces- 
sarily confined in its meaning to what is grown 
from the ground but includes also a finished 
or semi-finished article made from raw material, 
Molasses produced in a sugar factory can, 
therefore, be fairly treated as the produce of 
the factory, and, being subjeet to speedy decay, 
may be sold by a Magistrate pending proceed- 
ings in respect of the factory building under 
S. 145. Nihal Chand v. Jai Ram. 

31 Cr. L. J. 688 : 

124 I. C. 441 : 6 C. W. N. 1070 : 

5 Luck. 462 ; A. I. R. 1930 Oudh 165. 

S. 145 — Meaning of words — Dispute 

roith regard to immovable property — ‘‘Forcibly 
and wrongfully,” [meaning of — Order confirm- 
ing possession, duration of. 

Per Marlin, J. — ^Thc distinction drawn in the 
first proviso of Sub-s. (4) of S. 145 is between 
forcible entries whieh are rightful and forcible 
entries which are wrongful; and that depends 
on whether the person entering was entitled 
to use force, and not merely on whether he 
had a legal right to possession. Per Pratt, J. — 
The phrase “foreibly and wrongfully” used in 
the first proviso to Sub-s. (4) of S. 145 has 
the same meaning as forcible entry without 
due warrant of law; in other words “wrong- 
fullj'” means no more than ‘‘otherwise than 
in due course of law.” Possession taken by a 
show of force is a forcible dispossession within 
the meaning of the first proviso to Sub-s. (4) 
of S. 145. Per Faweett and Madgaokar, JJ. — 
Sub-s. (C) of S. 145 and the connected form 
No. 22 of Sch. V to the Code allow a Magis- 
trate to give directions as to possession with a 
legal effect that is valid until actual eviction 
or ouster by due course of law and not merely 
until the institution of a civil suit for the 
purpose of determining tlie legal right to the 
property. Bai Jiba v. Chandulal Ambalal. 

27 Cr. L. J. 661 : 

94 I. C. 709 : 27 Bom. L. R. 1353 : 

A. I. R. 1926 Bom. 91, 

S. 145 — Meaning of words— Land — 

Mining rights, whether land. 

Mining rights fall within the definition of the 
term land in S. 145. Andrew Yule v. Skonc. 

20 Cr. L. J. 199 : 

49 I. C. 657 : 4 P. L. J. 154 : 

A. I. R. 1919 Pat. 210, 

S. 145 — Meaning of words — ‘"Parlies 

concerned in such disputes,” meaning of — Ser- 
vant, order against — Jurisdiction. 

The words ‘‘parties concerned in such dis- 
pute” in S. 145 include persons who are 
interested in or claim a right to the property 
in dispute. An order for possession cannot be 
made under S. 145 against a mere servant 
without his master being on the record. Nagoji 
Raio V. Subbarayulu Naidu. IS Cr. L. J. 44 : 

36 I. C. 876 : 5 L. W. 118 : 

A. I. R. 1917 Mad. 742. 

S. 145 — Meaning of words — TFords of 

Proviso to Sub-s, (4) means two months before 
date of preliminary order under Sub-s. (1). 

An inquiry under Sub-s, (4) of S. 145 is as 
to possession on the date of the preliminary 
order under Sub-s. (1) and the words of the 
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proviso “within two months next before the 
date of such order” are precise and unambi- 
guous. These words afford no scope for hold- 
ing that in those cases where a Magistrate 
does not make a preliminary order within two 
months of the dispossession, tlie party com- 
plaining is still entitled to proceed under 
S. 1-15. Those words mean two months before 
the date of tlic preliminary order. Muhammad 
Ali Yar Muhammad v. Shamsul Haq Pir Zail- 
din Shah. 41 Cr. L. J. 486 : 

187 I. C. 636 ; 1940 Kar. 162 : 12 R. S. 255 : 

A. I. R. 1940 Sind 33. 

Ss. 145, 146 — Meaning of word's — Deji~ 

nition — '‘Crops or other produce of land" — Crops 
severed from land, attachment of. 

The words “crops or other produce of land” 
as used in S. 145 (2) do not include crops 
which have been severed from the land upon 
which they grew. A Alagistratc lias, therefore, 
no jurisdiction to attach under S. 14C a crop 
of mahua no longer growing on the trees. 
Chaurasi v. llama Shankar. 

3Cr. L.J. 52: 

25 A. W. N. 278 : 1. L. R. 28 All. 266 : 

3 A. L. J. 13. 

Ss. 145, 146 — Meatning of words — 

"Land,” meaning of — House, furnished, dispute 
concerning furniture — .ditachment of. 

In a proceeding under S. 143 the jurisdiction 
'"of the Magistrate to attach the subject of dis- 
pute is confined to “land,” and where this 
“land” consists of a furnished house he can 
attach the house but not the furniture or 
other movable property in it. GaJraJ Singh v. 
Emperor, 24 Cr. L. J. 85 ; 

71 1. C. 213 ; 20 A. L. J. 906 : 

A. 1. R. 1922 All. 528. 

Ss. 145, 195 (1) (c)— Meaning of words 

— "Produced”, meaning of — Document attached to 
to Police report, whether produced by either parly 
— Prosecution in respect of such document — Sanc- 
tion of Court, whether necessary. 

Where in a proceeding under S. 143 a docu- 
ment comes into Court attached to a Police 
report prior to the proceeding, the document 
is not “produced”; but even if it is, neither 
of the parties to the proceeding is a party 
to its production : consequently, the sanction 
of the Court under S. 195 of the Code is not 
' necessary as a condition precedent to the in- 
y stitutioa by the aggrieved person of criminal 
proceedings against the opposite party upon a 
charge under S. 403 of the Penal Code. 
Janabdan Thakar v. Baldeo Prasad Singh. 

21 Cr. L. J. 272 : 

55 I. C. 288 : 1 P. L. T. 129 : 

5 P. L. J. 135 : 1920 Pat. 137 : 

A. I. R. 1920 Pat. 147. 

S. 145, 360 — Meaning of words— "Ac- 
cused” meaning of — Proceedings under S. US 
— Deposition of xvitnesses, whether must be read 
over. 

Per Buckland and Cuming, JJ . — Parlies to 
proceedings under Ch. XII of the Cr. P. C. arc 
not persons referred to by the the word “the 
accused” in S. 300 (1) of the Code, S. 300 of the 
Cr. P. C. has no application to proceedings 


Cr. P. CODE (1898), S. 145 

under Ch. XII of the Code, and in such pro- 
ceedings it is not obligatory on the Court to 
read over the depositions to the witnesses. 
Iskan Chandra Samanla v. Hirdoy Krishna 
Bose. 26 Cr. L. J. 915 : 

86 I. C. 979 : 29 C. W. N. 475. 
41 C. L. J. 357 : A. I. R. 1925 Cal. 1040 : 

Ss. 145, 439 — “Actual possession” mean- 

ing of— Possession through tenant, whether such 
possession. 

The words “actual possession” found in S. 145 
mean actual physical possession, even though 
wrongful. The words are sufficiently clear and 
they can only mean possession in fact as dis- 
tinguished from possession implied by law, or 
constructive possession. A party cannot be 
said to be in possession of land within the 
meaning of S. 145, when it is the posses- 
sion claimed through his tenant, i.e. construc- 
tive possession. Penumatsa Ranga Razu of 
Vempa v. Kandregula Sreenivasa Jagannatha 
Rao Panlulu Bahadur Garu. 39 C. L. J. 922 : 

177 I. C. 584 : 1938 M. W. N. 252 : 

47 L. W. 340 : 1938 1 M. L. J, 453 : 
11 R. M. 346 : A. I. R. 1938 Mad. 654. 

S. 145 (2) — Meaning of words — • 

‘ Crops' whether includes crops cut and stored. 

Tiic word “ crops” in S. 143, cl. (2) is not 
restricted to standing crops but includes cut 
and stored crops about which there is a dispute 
I likely to cause a breach of the peace. Rahim- 
dino v. Emperor. 28 Cr. L. J. 989 : 

105 I. C. 813 : A. I. R. 1926 Sind 68, 

S. 145 (4) — Meaning of words — 

‘ Forcible and wrongful dispossession,’ meaning 
of — Inquiry under S. Uu, scope of — Right to 
possession, a matter for the Civil CoUrl. 

Where the tenants of a village refuse to pay 
rent to the lawful Lambardar and willingly pay 
the rent to another, the Lambardar cannot be 
held to have been forcibly and wrongfully 
dispossessed and S. 143 (4) cannot be applied 
to the case. In a proceeding under S. 145 the 
enquiry is limited to “ the fact of actual 
possession of the subject of dispute,” by the 
parties, and this enquiry is to be without 
reference to the merits or the claims of any 
such parties to a right to possess the subject of 
dispute. Wrongful possession is not necessarily 
forcible dispossession. Ala Husain v. Latif 
Hussain. 28 Cr. L, J. 437 : 

101 I. C. 469 : L. R. 8 All. 64 Cr. : 
4 A. I. Cr. R. 433 ; A. I. R. 1927 All. 476. 

S. 145 (4) — Meaning of words "Hear 

the parties”, meaning of— Magistrate's duty to 
hear arguments. 

The expression “hear the parties” in S. 145 (4) 
means lieur the evidence of the parties and 
arguments of Counsel of parties and if the Magis- 
trate refuses to hear arguments he is not com- 
plying with the provisions of the law which are 
imperative. Ghulam Sibtain v. Kaniz Khatoon. 

21 Cr. L.J. 572: 
57 I. C. 92 : 5 P. L. J. 246 : 1 P. L. T. 608 : 

A. I. R. 1920 Pat. 383. 

S. 145 (4) — Meaning of words— 

"Hear the parties,” meaning of — Magis- 
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irate refusing to hear arguments — Final order, 
validi ty of — J urisdiclion — Procedure. 

Tbe words "the Magistrate shall hear the 
parties" S. 145 (4) include the argument 
on the conclusion of the evidence on both 
sides, and the refusal of the Magistrate to hear 
the arguments of the parties vitiates the final 
order passed as being in excess of jurisdiction. 
The procedure under S. 145 is that prescribed 
for summons cases. Dhabari Mian v. Gorakh 
Prasad. 19 Cr. L. J. 741 : 

46 I. C. 517 : 5 P. L. W. 103 : 
A. I. R. 1918 Pat. 301. 

S. 145 (4) — Meaning of words — “Within 

two months", meaning of— Proviso — Interpre- 
tation. 

The words 'within two months next before the 
date of such order’ clearly mean within two 
months of the date of the preliminary order. 
Emperor v. Par ashram. 32 Cr. L. J. 476 : 

130 I. C. 153 : 26 N. L. R. 377 : 
I. R. 1931 Nag. 57 : A. I. R. 1931 Nag. 38. 

S. 145 (4) — Proviso I — Meaning of 

words — Wrongftd dispossession, what is — Forcible 
possession, meaning of. 

For the purposes of the first proviso to 
Sub-s. (4) of S. 145 dispossession may be wrong- 
ful and yet not forcible, and to hold that 
‘wrongful’ connotes absence of right or title 
would be to defeat the purpose of the section 
and to require the Magistrate to enter into 
questions which by the section itself are ex- 
pressly excluded from his consideration. A dis- 
possession otiierwise than in due course of law 
is wrongful. It is not necessary that actual 
force or violence should have been used to 
some person or persons before a dispossession 
can be said to be ‘forcible’. Wlien the dispos- 
session is effected by a show of criminal force 
sufficient to intimidate those in possession and 
to deter them from resistance, the latter arc 
said to have been forcibly disiiossessed. Sita 
Nath Saha v. Harvey. 22 Cr. L. J, 637 : 

63 I. C. 333 : 33 C. L. J. 353 : 

25 C. W. N. 601. 

S. 145 (6) — Meaning of words — “Due 

course of law,” meaning of. 

The phrase "due course of law’’ in S. 145 (G) 
does not necessarily mean a decree of a Civil 
Court, but an order which evicts a party must 
either be an order of a Civil Court or of a Court 
acting under statutory authority. In the latter 
case, there must be a clear indication, express 
or implied, in the terms of the Statute itself, 
to show that the order has the effect of a 
decree. Krishna Deyal Gir v. Nirmal. 

18 Cr. L. I. 682 : 
40 I. C. 330 ; 1 P. L. W. 642 : 
A. I. R. 1917 Pat. 220. 

S. 145 — Movable property. 

Movable property in building — Dispute re- 
garding both — Grder to police to take charge of 
both is proper. Prem Kaur v. Bertarsi Das. 

34 Cr. L. J. 342 : 
142 r. C. 207 : 34 P. L. R. 368 : 
I. R. 1933 Lah. 177 ; A. I. R. 1933 Lah. 409. 

■ S. 145 — Nature af proceeding — Ex parte 

proceeding — Revision . 
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The proceeding under S. 145 being a quasi 
civil proceeding, if it is held ex parte, the High 
Court may set it aside and allow both the 
parties an opportunity to adduce their evidence. 
Banke AH v. Beja Ullah. 25 Cr. E. I. 303 : 
76 I. C. 975 : A. I. R. 1925 Cal. 263 (1). 

S. 145 — Nature of proceedings — Civil 

Court’s remedy. 

An order nnder S. 145 is passed as the result 
of a summary proceeding and the aggrieved 
party can always have recourse to the Civil 
Court to establish his right. Kunj Bchari Das 
v. Emperor. 37 Cr. L. I. 694 : 

162 I. C. 736 : 1936 A. L. J. 310 : 

8 R. A. 892 : 
A. I. R, 1936 All. 322 : 

Ss. 145, 342 (4), 256 — Nature of pro- 
ceedings — Dispute as to immovable properly — 
Parties whether in position of accused — Oath, 
administration of — Inquiry, nature of. 

None of the parties litigating under S. 145 can 
be called an accused person and consequently 
tlie provisions of S. 342 (4) of the Code, that 
no oath shall be administered to an accused 
person, do not prevent their examination on 
oath. An inquiry under S. 143 is of a quasi- 
civil nature and neither the procedure of warrant 
cases nor that of summons cases applies, S. 35G, 
Cr. P. C. prescribing the manner in which evi- 
dence in such cases is to be recorded. Mohammad 
Ayub V. Sarfaraz Ahmad. 26 Cr. L. J. 70 : 

83 I. C. 630 ; A. I. R. 1925 Oudh 286. 

Ss. 145, 350 — Nature of Proceedings — 

Case under S. 145 — Enquiry — Evidence partly 
recorded by otic Magistrate and partly by another. 

S. 350, Cr. P. C. is in its terms wide enough to 
cover every trial or enquiry under the Code, 
and the proceedings under S. 145 is an enquiry. 
Therefore S. 350 applies wherever a Magistrate 
has ceased to exercise jurisdiction therein. Anu 
Sheikh V. Jilu Sheikh. 11 Cr. L. J. 440 (1) : 

7 I. C. 54. 

S. 145 (1) — Nature of proceeding — Pre- 
liminary order, necessity of recording — Reasons of 
the rule. 

The powers conferred upon Courts by S. 145 
arc somewhat of an exceptional character be- 
cause they enable the Magistrate mentioned in 
the section to partially deal with a matter over 
which Civil Courts have jurisdiction. There- 
fore, the requirements of the section must be 
strictly followed and a Magistrate is bound to 
make an order in writing giving the grounds of 
his being satisfied that dispute likely to cause 
a breach of the peace exists. Dhaniram v. 
Kaliram. 28 Cr. L. I. 973 : 

105 I. C. 685 : 26 P. L. R. 712. 

S. 145 — Notice — Proceedings — Notice. 

In a case under S. 145 service of notice on the 
spot under the second part of S. 145 (3), does 
not dispense with ordinary service upon the 
respondent as required by the first part of that 
sub-section. Surab Ali Khan v. Shromani 
Parbandhak Committee. 34 Cr. L. J. 616 : 

143 I. C. 477 : 1. R. 1933 Lah. 356 : 

A. I. R. 1933 Lah. 145. 
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^S. 145 — Notice proceeding under — 

Finality of proceeding — Magistrate, duty of. 

A proceeding under S. 145 is binding on the 
■whole world. Under clause (3) of the section, 
the order initiating the proceeding is to be 
published by a copy of it being affixed to sonae 
conspicuous place at or near the subject-matter 
of the dispute. This provision is intended to 
give notice to all persons interested in the 
subject-matter of tlie dispute to come forward 
and be mads parties to the proceeding. There- 
^“fbre, when the proceeding is over, the question 
of possession is, so far as the Magistrate is con- 
cerned, set at rest once for all, and thereafter 
he should maintain the order by taking action 
under Ss. 107 and 144 of the Code, as the case 
may be, against persons interfering with the 
possession of the party declared to be in posses- 
sion whether or not they were parties to the pro- 
ceeding under S. 145, Raghunandan Pandey v. 
Kishin Mohan Singh. 25 Cr. L. J. 541 : 

77 I. C. 1005 : A. I. R. 1922 Pat. 210. 

S. 145 — Notice under — Omission to state 

grounds or specify property — Failure to publish 
notice — Irregularity. 

A notice under S. 145 which docs not state the 
grounds on which the Magistrate is satisfied 
about the probability of a breach of the peace, 
or specify the plots in regard to which the dis- 
pute exists, though irregular, does not vitiate 
*^1110 proceedings. Failure to publish the 
notice under Sub-s. 3 of S. 145 is not fatal to 
the Magistrate’s jurisdiction. Parbhn Dyal v. 
Emperor. 25 Cr. L. J. 1139 : 

81 I. C. 963 ; A. I. R. 1925 Oudh 152. 

S. 145— Notice. 

Where a Magistrate issues a notice under 
S. 145, he cannot proceed under S. 147. Siirab 
Ali Khan v. Shrotnani Gurdwara Parbandhak 
Committee. 34 Cr. L. J. 616 : 

143 I. C. 477 : 1 R. 1933 Lah. 356 : 

A. I. R. 1933 Lah. 145. 

Ss. 145, 147, 438, 439— Notiec — Ultra 

vires — Opportunity to produce evidence — Non- 
exercise of right for three months before enquiry. 

Where the procedure, laid down in S. 147 has 
not been complied with, c.g., no notice to .show 
cause, or no opportunity to produce evidence, 
has been given to the opposite side, or the 
right contemplated therein is not proved to 
have been exercised within three months before 
the eommsneement of the proceedings, the 
order passed thereunder is ultra vires and 
liable to set aside on revision. Bhana v. Empe- 
ror. 11 Cr. L. J. 61 : 

4 I. C. 860 : 11 P.W. R. 1909 Cr. : 
105 P. L. R. 1909 : 12 P. R. 1909 Cr.. 

S. 145, Cl. 3 — Juricdiclion — Notice on 

spot, omission to issue — Jurisdiction — Irregularity 
— Charter Act (24 efe 25 Viet. c. 105) sec. 15 — 
Superintendence, power of, when and how to be 
exercised. S. 145, cl. 4, “ then,” meaning of. 

The provision as to publication of the order 
mentioned in S. 145 (3) is directory and omission 
to comply with it does not destroy the juris- 
diction of the Court whieh arises as soon as the 
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provisions of Sub-s. 1 of the section have been 
complied with. The object of publishing a 
notice on the subject of dispute is to reach all 
persons interested therein and unless it to be 
shown that some one interested has been 
materially prejudiced by the omission to serve 
the notice, the High Court ought not to inter- 
fere under S. 15 of the Charter Act, The omis- 
sion to publish a notice under S. 145 (3), at 
some conspicuous place at or near the subject 
of dispute is not an illegality %vhich deprives 
the Magistrate of his jurisdiction. The power 
of interference under S. 45, Chater Act, is dis- 
cretionary and ought, in relation to cases under 
S. 145, Cr. P. C., to be exercised with every 
caution. If the Subordinate Court has pro- 
ceeded with irregularity, the High Court will 
not interfere unless some one has been mater- 
ially prejudiced thereby : If, however, the Sub- 
ordinate Court has acted without jurisdiction, 
the High Court will interfere. The term ‘then’ 
in Sub-s. 4, S. 145, Cr. P. C., has reference only 
to the time or order of the Magistrate’s pro- 
ceedings. Sukh Lai Sheikh v. Tara Chand Ta. 

2 Cr. L. J. 618 : 

2 C, L. J, 241 : I. L. R, 33 Cal. 68 : 

9 C. W. N. 1046. 

Ss. 145 (3), 148 (3) — Notice — Proceed- 
ings under S. 145 started in presence of parties — 
Notice, whether necessary. 

During the course of proceedings under S. 144, 
the Magistrate intimated to the parties his 
intention to draw up proceedings under S. 145. 
On the following day he drew up proceedings 
under the latter section in the presence of the 
parties, who thereafter filed their written 
statements and adduced evidence in support 
of their rc.spected cases : Held, that the Magis- 
trate was not guilty of any irregularity in pro- 
ceeding with the case as he did and that the 
proceedings were not vitiated by want of 
formal notice to the parties. Chadhari Ahir v. 
Raja Ram Singh. 19 Cr. L. J. 396 : 

44 I. C. 748 : 4 P. L. W. 234 : 

A. I. R. 1918 Pat. 481. 

S. 145 (4) — Nature of proceedings — 

Possession. 

An enquiry under S. 145 (4) should relate to 
the question of actual possession and not to the 
question of right to possession. Baliarsimhuni 
V. Gadagamma, 33 Cr. L. J. 536 : 

138 I. C. 68 : 35 L. W. 390 : 

1932 M. W. N. 425 : I. R. 1932 Mad. 496 : 

A. I. R. 1932 Mad. 368. 

S. 145 — Object — Dispute as to manag- 

ment of property — Magistrate, jurisdiction of. 

The object of S. 145 is limited strictly to the 
prevention of violent self-help even by a true 
owner. The provisions of the section belong 
to the criminal and not to the cml law and 
should not be resorted to unless there is in 
fact a real apprehension of occurrence of offen- 
ces against the public order. Under S. 145, 
the question in each case will be, first, whether 
the dispute is a dispute concerning land or 
water or the boundaries thereof, within the 
meaning of the section, and secondly, whether 
the acts found to have been exercised are such 
is to justify a finding of possession. The mere 
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fact that the word nixaageinent is used to des- 
cribe the acts of x)ossession which each party 
claims to have exercised would not exclude the 
jurisdiction of the Magistrate. Ghasi Rain v. 
A7nrit Lai. 18 Cr. L. J. 858 : 

41 1. C. 826 : 2 P. L. W. 94 : 

1917 Pat. 350 : A. I. R. 1917 Pat. 606. 

S. 145 — Object — Joint possession. 

The actual purport of S. 145 is to declare pos- 
session with the sole object of avoiding breach 
of peace. But when both -parties are in joint 
possession, to declare them so to bo in posses- 
sion is contrary to the object of S. 145, as 
such an order would, in no way, be conductive 
to public tranquility. The proper procedure 
in such a case would be to take action under 
S. 107, Cr. P. C., against the party intending 
to oust the olher’.s possession. Lannan Appa 
V. Gannsingh. 17 N. L. J. 216 ; 

A. I. R. 1935 Nag. 44. 

S. 145 — Object — Likely — Imminent or 

probable — Discretion of Magistrate tn fit cases. 

Per Lucas, .J. C., and Crouch, A. J. C., (Pratt 
.-1. J. C., dissenting) — (1) The word “ likclj' ” 
in S. 145, docs not imply that the 
breach of the peace complained of must 
be imminent or likly to happen immediately. 
It simply denotes, that there should be a pro- 
bability or likelihood of a breach of the ircacc; 
(2) The intention of a Legislature in enacting 
this section clearly was to leave it to the Magis- 
trate’s discretion to determine whetlier or not 
the conditions precedent to the exercise of his 
jurisdiction, as laid down in the section, had 
arisen, but where he held that such conditions 
did exist, he had no option of refusing to exer- 
cise his jurisdiction. The word “shall” can- 
not be interpreted to give the Magistrate 
discretion to refuse to act when the conditions 
precedent to the exercise of his jurisdiction 
have been complied with. Dahmikand Jaganath 
V. Emperor. 8 Cr. L. J. 170 : 

1 S. L. R. 50. 

S. 146 — Object — Magistrate discharging 

parties claiming to be in possession on the ground 
that they claim only as tenants — Legality of — 
Tenants in possession, if necessary parlies to 
dispute under S. 145. 

The essence of proceedings under S. 145 is the 
determination of the question as to who is in 
possession. Although a Magistrate is entitled 
to rescind a preliminary order under S. 145 if 
he is satisfied that no likelihood of a breach of 
the peace exists, but in discharging parties to 
the proceedings who claim to be in possession 
on the ground that they claim to be in posses- 
sion as tenants only and are, therefore, not 
necessary parties, the Magistrate is acting with 
great irregularity and in a manner not con- 
templated by the provisions of the section. He 
is in fact envisaging a decision on the question 
who has the right to possession, which is a 
matter for a Civil Court and not for a Criminal 
Court at all. To say that tenants in possession 
are not necessary parties is to preclude persons 
who claim to be in possession from giving evi- 
dence that they are in possession. Nagarmal 
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Rudmal Aganoal v. Rudmal Gangabisan Agar- 
xoal. 38 Cr. L. J. 395 : 

167 1. C. 500 : 9 R. N. 188 ; 
I. L. R. 1937 Nag. 288 : 
A. I. R. 1937 Nag. 93. 

S. 145 — Object of — Breach of peace, ap- 
prehension of — Possession — Title, inquiry as to. 

The object of the provision contained in S. 145 
is to bring to an end by q summary process dis- 
putes relating to land, wiiich are in their na- 
ture likely, if not suppressed, to end in breaches 
of the peace. The mere circumstace that 
the dispute is one of a religious nature is not 
sulficient to justify a Magistrate to take action 
under S. 145. There must be positive evidence 
on the record that a breach of the peace is 
likely to occur if prooceding.s under the section 
are not taken. S. 145 is concerned solely with 
the fact of actual phy'sical possession whether 
lawful or unlawful, and questions as to title 
arc quite irrelevant and entirely outside the 
scope of the section. Bhagioan Das v. Maula 
Dad Khan. 25 Cr. L. J. 78 : 

75 I. C. 990 : A. I. R. 1924 Lah. 678. 

S. 145 — Object of — Factum of possession 

— Magistrate, xohether can refer to other proceed- 
ing. 

An order under S. 145 is made for the purpose 
of keeping the peace pending the parties’ legi- 
timate appeal to the Civil Tribunal, and should 
not be lightly disturbed. A Magistrate when 
adjudicating upon the factum of possession 
under this section, should not concern himself 
with other proceedings pending before himself 
but should confine himself to the actual evi- 
dence adduced by the parties. In re : Linga- 
raja Misro. 17 Cr. L. J. 143 : 

33 I. C. 319 ; A. I. R. 1917 Mad. 204. 

S. 145 — Object of — One parly claiming 

exclusive possession and other joint possession — 
Proceedings under S, 145, if appropriate. 

Proceeding under S. 145 can be started in a 
case in which one party claims excclusive pos- 
session while another party claims to be in 
joint possession along with them as the ques- 
tion in such a case is no less a question of 
disputed actual possession than if each party 
claimed exclusive possession of Urn entire area. 
Zafar Ahsan v. Jugeshwar Bux Roy. 

41 Cr. L. J. 171 ; 

185 I. C. 346 : 6 B. R. 155 ; 

12 R. P. 369 : A. I. R. 1940 Pat. 135. 

S. 145 — Object o'' — Order under — Effect 

on third parlies. 

The binding character of an order passed under 
S. 145 is not, under all circumstances, to be 
^confined to the persons who xvere actually made 
^parties to the proceeding; bat may, under 
certain circumstances, extend to persons other 
than the parties themselves. Sixtya Charan De 
v. Emperor. 31 Cr. L. J. 945 ; 

125 I. C. 858 ; 33 C. W. N. 1002 : 

A. I. R. 1930 Cal. 63. 

S. 145— Object of— Parly forbidden to 

disturb possession of Successful Party — If can 
plead that he is still in possession . 

The whole object of S. 145 is to stop a breach , 
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of the peace by deciding which party is to 
remain on the land and which party is to seek 
his remedy in the Civil Court. Breaches of the 
peace will continue, and the object of the 
Ligislature will be frustrated if the party who 
is not in possession, is allowed to interfere with 
the possession of the successful party and to 
plead once more that whatever the order 
might have been, he is still in possession or 
has been able to regain possession by force, and 
thus either compel the successful party to go 
to the Civil Court or to coerce a Magistrate to 
V.jiro.ceed again under S. 143. Ambika Thakur 
' V. Emperor. 41 Cr. L. J. 191 

185 I. C. 529 : 18 Pat. 544 : 21 P. L. T. 45 
6 B. R. 203 : 12 R. P. 389 
A. I. R. 1939 Pat. 611 . 

— S. 145 — Object of — Penal Code, S. 379 — 

Charge for theft of crops — Previous order 
declaring complainant in possession, effect of — 
Accused, whether can prove actual possession — 
Question af title, relevancy of. 

Per Cuming, J. (Graham, J. dubitantc.) — An 
order under S. 143 is only a piece of evi- 
dence to be taken into consideration when the 
question of possession arises between the parties 
on a subsequent occasion and though it would 
go to show that the party in whose favour it 
was passed was in possession on the date of 
the order, it is open to the other party to prove 
that, in spite of the order, he was actually 
in possession or regained possession after the 
order. In a charge of theft of crops, 
the question of title to the land is irrelevant. 
Rakhal Dolui v. Makhain Lai Ghose. 

28Cr.L.J. 827; 

104 I. C. 443 : 31 C, W. N. 964 : 

A. I. R. 1927 Cal. 701. 

S. Object of— Preservation of peace 

— Process fees, payment of — Protection of property 
— Use of force— Recovery of property — Police 
report. 

The sole object of S . 145 is to prevent an 
imminent breach of peace and a decision in 
regard to it, right or wrong, must be made at 
once; the protection or maintenance of any- 
body’s possession is not one of the objects of 
the section. Under S. 145 the Magistrate 
takes action on belialf of the Crown on a report 
made to him, against all other parties concern- 
ed and all processes should issue at Govern- 
, ment expense and tlic parties originally 
/ mentioned and any others that may come in 
Nlater should be ranged on one side as the first 
party and the second party and so on. Any 
person is entitled to use force within limits 
for the protection of his property against 
forcible invasion and also to say that he 
intends to do so in the event of an apprehended 
forcible invasion being made. But he has no 
right to use force for the recovery of his 
property, and must go to a Civil Court to 
regain possession or to get his possession con- 
firmed. It is a safe general rule for a ilagis- 
trate to refuse to take action at all under S. 143 
except on a report from the Police which 
should not be a mere forwarding of a report 
made to the Police by one of the parties, but a 
definite statement of opinion by a responsible 
officer that he apprehends a disturbance which 
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he cannot prevent himself and, therefore, 
desires the e.xercise of powers of the .Magistrate 
to prevent it. The absence of such a report is 
almost conclusive indication of the absence of 
any likelihood of a breach of the peace. 
Phulania v. Emperor. 25 Cr. L. J. 1109 : 

81 1. C. 933 : A. I. R. 1925 Nag. 142. 
-S. 145 — Object of — Proceedings, nature of 


— Inquiry into title, whether allowed. 

Proceedings under S. 145 are intended to be 
summary proceedings for tiic prevention of a 
breach of the peace and not elaborate inquiries 
into questions of title. Emperor v. Man 
Kunwar. 25 Cr. L. J. 1031 : 

81 1. C. 90S : A. I. R. 1925 Oudh 149. 

— S. 145 — Object of — Proceedings, object 

of — Portion of properly made subjccl-matlcr of 
dispute — Mistake in law — Non-joinder of parly — 
Order giving party more than his claim, validity 
of — Revision — High Court, interference by. 

The purpose of a proceeding under S. 143 
is merely to prevent a breach of the peace and 
if the Magistrate thinks that it is sufficient to 
prevent a breach of the peace to include in his 
proceeding only a portion of the land whicli is 
the subject of tlie Police report, tlicre is notliing 
to prevent him doing so. The rule that if a 
suit is brought only in respect of a portion of 
the land claimed, a subsequent suit for the 
remainder miglit be barred is not applicable 
to proceedings under this section. A mistake 
of law is not a ground upon which tlic High 
Court can interfere with proceedings under 
S. 145 unless the mistake goes to the jurisdic- 
tion. Failure to add a party interested in the 
land in dispute as a party to the proceedings 
under S. 145 is not a ground for interference 
by the High Court, A Magistrate goes beyond 
his jurisdiction if by an order under S. 145 
he awards to a party more tiian lliat party has 
claimed, and in such a case, the High Court 
w'ill interfere with the order. tiJukhal Singh v. 
Ramsarup Singh. 18 Cr. L. J. 692 : 

40 I. C. 692 : A, I. R. 1917 Pat. 435. 


-S. 


145- 

of 


-Object of — Proceeding under 
Criminal Court, effect of — 


— Decision 

Proceedings, whether can be stopped. 

The object of S. 145 is to finally terminate 
the dispute between the parties so far as tlie 
Criminal Court is eoneerned, so ;us to effeetively 
put a stop to any breacli of tiic peace. It is 
with this object that the decision of the .Magis- 
trate under S. 143 is declared to be final and 
conclusive until it is set aside by a competent 
Civil Court and the riglits of tlic parties are 
determined by a competent Court. Tlie e.xist- 
cncc of a decision incidentally arrived at by a 
Criminal Court with regard to the possession of 
any party does not per sc cause a cessation of the 
dispute between the parties as to posseesion 
so as to justify a Magistmte before whom a 
proceeding under S. 145 is pending to put an 
end to the proceeding. .Ibdul Shakur v. Abu 
Sayced. 26 Cr. L. J. 870 ; 

16 I. C. 806 : 6 P. L. T. 710 : 
A. I. R. 1925 Pat. 593. 
-S. 145— Object of — Proceedings under, 


I object of— Opportunity to show cause — Court, 
I duty of. 
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The object of the proceedings under S. 145 
is to put an end to disputes as to possession 
of immovable properties so as to prevent a 
breach of the peace. This object cannot be 
gained until all the contending parties arc on 
the record and an opportunity is given to them 
to put forward their respective claims. IVhcre, 
therefore, a Magistrate refuses to admit the 
written statement filed by certain parties, his 
decision is not binding on those parties and 
will be set aside. Raghiniafh Kucr v. JiajJcishorc 
Kuer. 25 Cr. L. T- 906 : 

81 1. C. 442 : 5 P. L. T. 458 : 

A. I. R. 1924 Pat. 783. 

S. 145 — Object of — Proceedings %mdcr. 

The object of S. 145 is to prevent a breach of 
the peace by a summary decision as to the 
possession of the contending parties, leaving 
them to decide their title and right to posses- 
sion in a competent Civil Court. It is 
incumbent upon Magistrates to dispose of jiro- 
ccedings under S. 145 as quickly as possible 
and with due regard to the rules of procedure 
prescribed by that self-contained section. The 
procedure for the trial of a case under this 
section is that laid down for the trial of 
summons-cases. Moii Singti v. DhanuJcdliari 
Singh. 24 Cr. L. J. 595 : 

73 I. C. 339 : A. I. R. 1923 Pat. 53. 

S. 145 — Object of — Summary remedy — 

Speedy disposal—Necessi ty — Procedure, 

The idea of S. 145 is that it is a short and 
summary manner of awarding possession until 
other cases connected with the subject-matter 
of the suit are decided. It is S. 145ca.se that 
has got to be finished quickly in order that 
there may not be breach of the peace until the 
other cases whose order may overrule S. 145 
decision may be brought to a close. Ma Nyain 
Mya V. Manng Po Iltaik. 30 Cr. L. J. 344 : 

114 I. C. 677 : 1. R. 1929 Rang. 69 ; 

A. I. R. 1928 Rang. 314. 

Ss. 145, 147 — Object — Proceedings — 

Nature of — Dispute bchoccn hoo communtics 
over a well — Procedure. 

An order under Ch. XII of the Cr. P. C., is 
more or less an executive order and it is design- 
ed to avoid a breach of the peace. Where there 
is a dispute between two communities and 
proceedings are taken under S. 14.5, tlic 
Magistrate is justified in selecting persons 
who should represent each community, and 
after hearing whom, he should either permit 
a community to do a certain thing ' or to 
prevent from doing it till a Civil Court has 
decided upon the rights of the parties. A 
well is not such a property as can be said 
to be in the exclusive possession of any one 
particular person so long as the public or a 
part of it is allowed access to it. Where it 
is admitted that a particular community has 
been .using a well, and the question for 
decision before a Magistrate is whether 
another community has also a right to use the 
same, the proceedings should be uriilcr S. 147 
and not under S. 145. Nanhe Mai v. Jamil 
ur-Jtdhnian. 26 Cr. L. J. 683 : 

86 I. C. 59 ; 23 A. L. J. 41 : 

L. R. 6 All. 94 Cr. : A. I. R. 1925 All. 316. 
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Ss. 145, 439 — Object of~Order under 

S. 145, defective — Both parlies cognizant of the 
facts in dispute — Danger of a breach of the 
peace — Jurisdiction — Revision. 

TIic only object of causing the Magistrate 
to set forth liis reasons for the initial order, 
under S. 145 is to enable the parties to 
know what case they have to meet. There- 
fore where both ^parties to proceeding.s, under 
the said section, themselves inform a Magi.s- 
tratc that there is a danger of the breach , 
of the j’eace and the Magistrate acting on 
tliat information makes the initial order 
without recording the reasons in full, his 
final order is not without jurisdiction, inas- 
much as the parties are not prejudiced in 
any waj'. Ganga Saran Singh v, Bhagioat 
Prasad. 11 Cr. L. J. 141 : 

5. I. C. 471 : 7 A. L. J. 53. 

S. 145 (4) — Object of — Proceedings — 

Point for dclrrminalion is actual possession 
at time of preliminary order. 

The only point for determination in 
proceedings under S. 145 is which party 
was in possession at the time of the prclitninarj' 
order. It docs not matter whcllier such 
possession was wrongful or not. Actual posses- 
sion is all that matters, subject of course to 
Proviso 1, Sub-s. (4), S. 145. The Magistrate 
should not base his order on the respective 
merits of the claims of the parties to title 
and thus arrogate to himself functions of the 
Civil Court. Nag v. Masood Khan. 

18 Cr. L. J. 100 : 

A. I. R. 1936 Nag. 3. 

S. 145 (6) — Object of— Order under 

S. 145 (6), if binding on whole xoorld. 

It cannot be argued that because Sub-s. (3) 
of S. 145 provides for local publication, the 
question of possession is set at rest onee 
for all and the final order under Sub-s. G 
is binding on the whole world. In the matter 
of inderdeo Sixjgh v. Kesho Singh. 

39 Cr. L.J. 268: 
173 I. C. 101 : 18 P. L. T. 886 : 

4 B. R. 211 : 10 R. P. 372 : 

A. I. R. 1938 Pat. 1. 

S. 145 — Order xoithout jurisdiction — 

Applicant in actual possession of land — Dircclioxi 
to restore cemeteries to their old state and t 
allow Muhammadans to have access. J 

It is beyond the powers of a Sub-Divisional ^ 
Magistrate to give a direction under S. 145 
requiring the applicant who is found to be in 
actual possession of the land in dispute 
to restore the old cemeteries to their old 
state and allow access to Mussalraans if they 
.should desire to go near the cemetery to 
invoke the blessing of God. A. M. Balakrishna 
Rcddiar v. Syed Jalaluddin Sahib. 

41 Cr.L,J. 18:' 

184 I. C. 451 (1) : 1939 N. W. N. 737 (1) : 

50 L. W. 338 (2) : 1939 2 M. L. J. Ill : 

12 R. Mad. 452 : A. I. R. 1939 Mad. 791. 

S. 145 — Order without Jurisdiction 

— Dispute concerning land — Magistrate, dealing 
wiih larger area — Jurisdiction. 

In a proceeding under S. 145 as regards a 
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dispute concerning land, a Magistrate acts in 
excess of bis jurisdiction if he deals with a 
larger area of land in his order than what 
is included in the proceeding, and his order 
is liable to be set aside. Sukhari Konia 
.V. Ramkhclaxoan. 24 Cr. L. J. 309 : 

72 I. C. 60 : 4 P. L. T. 372 ; 
1 P. L. R. 255 Cr. : A. I. R. 1923 Pat. 528. 

S. 145 — Order without Jurisdiction — 

Disputed plot found to be in possession of one 
party — Order that certain paths should remain 
^J-intact and remainder to be in possession of 
party, ligality of. 

In a proceeding under S. M-l the Magistrate 
found that the disputed land was in posses- 
sion of the second party, but directed that 
two pathways should remain intact and that 
only the remainder of the disputed plot 
sliould remain in possession of tiie second 
party : Tleld, that the order was without 
jurisdiction for there was nothing in S. 143 
which gave a Magistrate power to p.ass an 
order of the kind, and that portion of the 
order which directed the pathways to remain 
intact must be set aside. Asit Mohan Ghosc 
Moulik V. Saral Chandra Ghosc Moulik. 

14 Cr. L. J. 391 : 
20 I. C. 215 : 17 C. VV. N. 793. 

S. 145 — Order without Jurisdiction — Dis- 
pute regarding immovable properly — Jurisdiction 
A . of Magistrate. 

In order that a Magistrate may have jurisdic- 
tion to act under S. 143, he must be satisfied 
from a Police report or other information that 
a dispute likely to cause a breach of tlio peace 
exists concerning any land, &c. S. 143 (5) lays 
down that nothing in that .section shall_ pre- 
clude any party required by a preliminary 
order to attend at the Magistrate’s Court, from 
sliowing that no dispute likelj' to cause a breach 
of the peace existed or Iiatl existed and it is 
consequently not open to the Magistrate to 
refuse to receive any such evidence tendered to 
him. Raja of Karvantnagar v. Lodd Govinda 
Das. 5 Cr. L. J. 91 : 

1 M. L. T. 405 : 1. L. R. 29 Mad. 561. 

S. 145 — Order without Jurisdiction — 

Division of crops — Magistrate, jurisdiction of. 

A Magistrate has no jurisdiction to order a 
dhusion of the crops on the land, subjcct- 
( matter of proceeding under S. 143 between the 
parlies. Ratn Narain Sahu v. Kailash Singh. 

8 Cr. L. J. 387 : 
8 C. L. J. 242. 

Ss. 145, 146— Order witnout Jurisdiction 

— Appointment of Receiver before completing in- 
guiry under S. lio — Jurisdiction. 

An order by a Magistrate, appointing a 
Receiver under cl. (2) of S. 14G before com- 
pleting the inquiry under S. 143 is ultra vires 
and without jurisdiction. Laksaminarayana | 
Reddi V. Gnanaprakasa 13 Cr. L. J. 536 ; , 

15 I. C. SOS. I 

S. 145 (1), (6) — Order wiihottl Jttrisdic- j 

tion — Dispute as to immovable property — Frclimi- > 
nary order under S. l-J-l (/), necessity of — IVanl | 
of objection by parlies, effect of. • 
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Unless there is a preliminary order under 
S. 145 (1), the Magistrate has no jurisdiction 
to pass any order under S. 1 13 (0) and the 

conduct of the parties in allowing tiie Magis- 
trate to go on without objection, though re- 
prehensible, cannot validate an order under 
S. 145 (0) which is without jurisdiction. 
Mariasusia Udayan v. Mahmud Azeaudccn. 

37 Cr. L. J. 953 : 

164 I. C. 689 (2) : 1936 M. W. N. 647 : 

44 L. W. 305 : 71 M. L. J. 305 : 

9 R. M. 158 : A. I. R. 1936 Mad. 824. 

S. 145, Cl. (4) — Order without Jurisdic- 
tion — Evidence taken by Subordinate Magistrate 
on direction. 

A JIagistratc dealing with a case under 
.S. 145 is not competent to direct evidence 
to be t.akcn by Subordinate Magistrate; and 
an order passed on evidence taken not by 
himself but by the Subordinate Magistrate is 
one passed without jurisdiction and is liable 
to be set aside. Arumuga Gounden v. Ven- 
katasubbicr. 6 Cr. L. J. 384 : 

17 M. L. J. 535 : 3 M. L. T. 108 : 31 Mad. 82. 

S. 145 — Order xvithout notice. 

Dispute between two persons — Complaint by 
agent of one of them — Notice to agent of 
other — Master not called upon to file written 
staleincnls — Case proceeding between agents' — 
Magistrate ordering possession of property to 
be given from one master to another — Order 
i.s not valid — Irregularity is not cured by 
S. 537. Pcarc Lai v. Emperor. 

36 Cr. L.J. 114: 

153 I. C. 500 : 

1934 A. L. J. 650 : 7 R. A. 351 : 

A. I. R. 1934 All. 853. 

S. 145 —Order ‘without Notice— Notice 

relating to land — Minor interested in land, whether 
essential party —Notice issued to minor, non-scr- 
vicc of, effect of — Order, -oalidiUj of, as against 
other parties — Prejudice. 

A question of misjoinder or non-joinder of 
parties docs not ordinarily affect jurisdiction. 
Whether a party has been wrongly included 
or excluded is a question of procedure by 
which jurisdiction is not affected. Where 
proceedings are taken under .S. 143, a minor 
who is interested in the property in dispute, 
although a proper party to the proceedings, 
is not an essential parly inasmuch as lie 
would not be a likely person to cause a brc.ach 
of the peace. Where service of notice is not 
properly effected on the minor in sucli a ease, 
an order passed in the proceedings, althougli 
it might be open to objection on behalf of 
the minor, cannot be said to have been made 
without jurisdiction so far as the other 
parties to the proceedings arc concerned, if no 
prejudice has resulted to them owing to tlic 
absence of service of notice on the minor. 
Nandan Singh v. Siaram Singh. 

26 Cr. L. J. 1287 : 

89 I. C. 151 : 7 P. L. T. 156 : 

A. I. P. 1926 Pat. 67. 

S. 145— Order without No'.'re—Kx parte 

proceedings — It'ont of proper service of notice 

Absence of knorwlcdge of party— Proceedings, vali- 
dity of. 
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Ex parte orders under S. 145 passed without 
proper service of notice are liable to be;set aside 
at the instance of a party who was not aware 
of the proceedings and had not been served 
with notice thereof. Sega Paid v. Parashram. 

28 Cr. L. J. 418 : 

101 1. C. 450 : A. I. R, 1927 Nag. 234. 

S. 145 — Order toithoul Notice, legality of. 

Where no summons is served personally on 
the respondent or on an adult member of his 
family or affixed to his house, this in itself 
is sufficient to vitiate all subsequent proceedings. 
Surab Ali Khan v. Shromani Gurdtoara Patbhan- 
dliak Commtltce. 34 Cr. L. J. 616 : 

143 I. C. 477 : 1. R. 1933 Lah. 356 : 

A. I. R. 1933 Lah. 145. 

S. 145 — Order loillioul Notice — Notice of 

the date fixed for the trial and copy of the 
order tinder S. 145 ( 1), allegation of non-service 
of — Magistrate bound to satisfy htmsclf that the 
notice and copy of the order were duly served — 
Determination of the matter under S. 145 on 
the written statement of one party — Ex parte 
proceedings. 

Where in a proceeding under S. 145, the party 
proceeded against alleged that neither a notice 
of the date fixed for the trial, nor a cop.v 
of the order under the first paragraph of tiie 
said section had been served, but the Magis- 
trate, without making any investigation what- 
soever as to the trutli or otherwise of the 
allegation, proceeded to d etermine the matter 
on the written statement of the other party 
and made an order in favour of that party : 
Held, that the Magistrate, before proceeding 
with the matter and making an order in favour 
of the other party, was bound to have been 
satisfied that the notice of the pi'oceeding and 
the copy of the order drawn up by him, were 
duly served up.m the party proceeded against. 
The Magistrate had proceeded us it were 
ex parte in the matter. His order, therefore, 
was set aside. Sripati Charan Mundle v. Ram 
Kumar Bagdi. 1 Cr. L. J. 44 ; 

8 C. W. N. 76. 

S. 145 — Order without Notice — Omission 

to give notice and to record finding that there was 
danger of breach of peace — Effect, 

An order under S. 145 canuot be upheld 
where no notice was issued as required by the 
section and there is no finding that tlicre 
was danger of a breach of the peace. Emperor 
v. Sis Ram 32 Cr. L. J. 139 (b) ; 

128 I. C. 313 : 95 I. R. 1931 Lah. 41 : 

12 L. L. J. 147 : A. I. R. 1930 Lah. 895. 

S. 145 — Order without notice — Order 

under — Grounds of dispute not stated — Parly in 
possession not served with notice — Legality of 
proceedings. 

An order recorded by a Magistrate under 
S. 145 is not void merely because it does not 
state the grounds on which the illagistrate 
came to the conclusion that there was a dispute 
likely to cause a breach of the peace. The 
proceedings would, at the most, be an irregu- 
larity, and the High Court would not interfere 
in revision unless either party has been pre- 
judiced in the conduct of the enquiry. An order 
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under S. 145 is not bad even though the person 
admittedly in possession of the property in 
dispute, is not served with notice, so long as 
he does not take that objection. In re : 
Ckinnappudayan. 7 Cr. L. J. 28 ; 

3 M. L. T. 18 : 30 Mad. 548. 

Ss. 145, 147 — Order without notice — 

Notice given under S. 147 — Eventual order under 
S. 145, legality of. 

A Magistrate gave notice to the parties under 
S. 147. On the date of hearing, objection %vas 
takenjthat the case did not fall under S. 147. The 
Magistrate proceeded to deal with the case with- 
out deciding or informing the parties that the 
case fell under S. 145. Eventually, he passed an 
order purporting to be under S. 145 : Held, that 
the Magistrate acted without jurisdiction in 
passing a final order under S. 145 without first 
making an order under the first paragraph of 
that section. Subramania Pillai v. Sannasia 
Pillai. 9 Cr. L. J. 565 : 

2 I. C. 310 : 5 M. L. T. 103 : 19 M. L. J. 18. 

Ss. 145, 537 — Order without notice — 

Failure of Magistrate to make order under 
S. 145 (1) or failure to serve notice on opposite 
party or to affix copy of order to conspicuous place 
near land or to record finding in final order that 
danger of breach of peace exists, are defects curable 
by S. 537. 

Omission by Magistrate to make initial order 
under S. 145 (1) failure to serve notice on the 
opposite party or failure to affix a copy of the 
order made by the Magistrate to some cons- 
picuous place at or near the subject of dispute ; 
and failure to record a finding even in the final 
order that there was a danger of a breach of the 
peace about the land in dispute, are all defects 
which S. 537, Cr. P. C. can cure and are not 
therefore sufficient to vitiate proceedings under 
S. 145 when the parties are not in any manner 
prejudiced. Ratan v. Tika. 40 Cr. L. J. 784 : 

183 I. C. 351 : 41 P. L. R. 188 : 
12 R. L. 112 : A. I. R. 1939 Lah. 233. 

Ss. 145 (3), (4), 439— Order without 

Notice — Notice, failure of service of — Effect — 
Revision — High Court, power of interference of. 

Want of service of notice under S. 145 (3) is 
a grave irregularity which vitiates the proceed- 
ings. The High Court has jurisdiction to set 
aside an order under S. 145, cl. (4) where the 
provision in cl. (3) of that section is not 
complied with and the parties arc prejudiced 
thereby. Ram Sahai Chowdhury v. Deonandan 
Prasad. 19Cr. L.J. 71: 

43 I. C. 103 : 4 P. L. W. 183 : 
A. I. R. 1918 Pat. 578. 

S. 145 (6) — Order tuilhout notice — 

Legality. 

A final order under S. 1 15 (C) made against a 
person without serving any notice upon him 
is entirely without jurisdiction. Sheonandan 
Psasad Singh v. Wahidul Haq. 

19 Cr. L. J. 112 : 
43 I. C. 336 : 1917 Pat. 200 : 5 P. L. W. 251 : 

A. I. R. 1917 Pat. 71. 

S. 145 — Parties — Tenants. 

A tenant «.who is in possession of a portion of 
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the land in dispute is not a necessary partj’ to a 
proceeding under S. l-tj. Jinm h'nrnhi Sinjih 
V. Dhonrai Gopc. 23 Cr. L. J. 125 ; 

65 I. C. 557 ; 3 P. L. T. 291 : 
A. I. R. 1922 P.-it. 371. 

Ss. 145, 146 — Parlies — Mnnager made 

parly — ■Jrregidarily — Jurisdiclion — Gascincnf or 
other right — Encroachment, 

To make the manager, instead of his employer 
the Zamindar, a party to proceedings under 
S. 145 is a mere irrcfpilarity, or at most an 
■•error of law which does not affect a Magistratc'.s 
jurisdiction. AVhere a person claims no ease- 
ment or customary right, any intermittent 
encroachment on his part rvould not affect the 
title or possession of the superior landlord. 
Bhoiannlh Singh v. iVond. 2 Cr. L. J. 202 : 

I. L. R. 32 Cal. 287. 

S. 145, 537 — Parlies present — iVo/iVc not 

pasted — Irregularity — Effect of order. 

Where parties to a proceeding under .S. 145 
had notice of the proceedings and had their 
cases fulij’ heard by the Jlagistratc, the order 
should not be set aside in revision even though 
the provisions of the section were not strictly 
complied with and the parlies were not person- 
ally served and no notice was fi.\cd at the dis- 
puted projicrtv. Pebi Prasad v. Shcodnl llai. 

6 Cr. L. J. 352. 

, 4 A. L. J. 70S : 27 A. W. N. 205 : 

A I. L R. 30 All. 41. 

S. 145, Cl. (3) — Parlies to be dealt tcitli — 

All persons concerned in dispute arc bound by 
order. 

The parties whom the M.agisfratc has to deal 
with under S. 145 arc not merely the act ual 
parties to, but all per.sons who may" be concern- 
ed in llic dispute, the object being to prevent 
a breach of the peace. Tlicrcforc, all persons 
who may liave notice of the proceedings are 
bound by a illagistratc's order. Naihubhai 
Brijlal v. Emperor, 14 Cr. L. J. 64 : 

2. 1. C. 517 : 11 Bom. L. R. 377. 
S. 145 — Parly. 

Both parties jointly entitled to land. Dan 
Pershad v. Ganci-h Pandey. 84 Cr. L. J. 495 : 

20 I. C. 751 : 11 A. L. J. 696 : 

36 All. 19. 

j : — S. 145 — Parly in possession of property 

X — Danger of breach of peace — Poiocr of Magistrate 
to maintain jmsscssion. 

Where a Magistrate in proceedings under 
S. 145 finds on the evidence that one party is 
already in possession, and that if no order is 
passed continuing him in possession, there is 
likely to be a breach of the peace, he is justi- 
fied in passing an order maintaining the posses- 
sion of such i)arty without regard to the 
merits of the claim of the other party to share 
in the propertj'. Jailal v. Chhanganlal. 

28 Cr. L. J. 877 : 
104 I. C. 717 : 1 Luck. Cas. 201 : 

9 A. L Cr. R. 43 : A. I. R. 1927 Oudh 316. 

• S. 145 — Parly placed in possession by 

Civil Court — Duty of Criminal Court — Onus of 
possession. 
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The Criminal Court is bo-ind to support 
persons placed in possession of property by the 
I Civil Court and wliosc possession has been 
I wrongfully disturbed. The other party must 
j .show that they subsequently came into posscs- 
-sion by some lawful means. The Magistrate 
is not onlj’ bound to look into events occurring 
within two months of the date when the 
I proceedings were drawn up but he should 
j consider the whole history of the dispute from 
I the date when the first party was pat in posses- 
I sion by the Civil Court, Ilis failure to do so 
I vitiates his findings. Chandcstnvar Prasad 
I Narayan Singh v. Dicarlm Singh. 

; ' 38 Cr. L. J. 1096 : 

1 171 I. C. 593 : 4 B. R. 41 : 10 R. P. 223 : 

A. I. R. 1937 Pat. 557. 
S. 145 — Pendency of Civil Suit. 

When a Civil suit is (lending, proceedings 
under S. 145 should be dro(ipcd. Bamchandra 
V. Dr. Shanlarrao. 33 Cr. L. T. 556 : 

138 I. C. 38 : 15 N. L. J. 28 : 
I. R, 1932 Nag. 71 : A. I. R. 1932 Nag. 83. 

Ss. 145, 561 -/I — Pendency of Civil 

suit — Proceedings — Bcccivcr appointed — Civil 

suit filed. 

Proceedings under S. 145 — Institution of civil 
suit for declaration — .•Vp()ointment of Receiver 
in respect of property in dispute — Criminal 
proceedings can be quashed — Inherent powers 
under S. oGl-.A, will be exercised. Makhana 
Devi V. Kamla Pat Bam. 36 Cr. L. J. 464 : 

154 I. C. 121 : 1935 O. W. N. 239 : 
7 R. O. 438 : A. I. R. 1935 Oudh 255. 

S. 145 — Period of possession — Period 

of hco months, if can be extended — Proviso, if 
mandatory — Main order is to be based on 
possession at date of preliminary order — Questions 
of title, if relevant. 

There is no provision allowing for extension 
of the period of two months laid down in S. 145 
whatever the cause of delay may be. The 
proviso to S. 145, is only permissive and not 
n mandatory one. The Magistrate may treat 
the party forcibly and wrongfully dispossessed 
within two months ns if he had been in 
possession. The main order is to be based on 
possession at the d.ate of the preliminary order 
and the words used with reference to it are 
positive. Questions of title arc irrelevant 
under the section. Emperor v. Sundcrlal. 

38 Cr. L. J. 375 : 
167 I. C. 359 : 9 R. N. 179 : 
I. L. R. 1937 Nag. 174 : A. I. R. 1936 Nag. 271. 

S. 145 — Period of possession, calcula- 
tion of. 

Period of two months should not be counted 
from the date of the complaint but from the 
date of the preliminary order. Mcharban 
Singh V. Bhola Singh. 36 Cr. L. J. 102 : 

153 I. C. 496 : 1934 A. L. J. 1157 : 
L. R. 16 All. 1 Cr. : 7 R. A. 316 : 

A. I. R. 1935 All. 35. 
S. 145 — Period of possession — Proceed- 
ings under — Right claimed mentioned in Wajib-ul- 
arz — Presumption that it has been exercised 
roithin 3 months of enquiry, if arises. 
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In proceedings under S. 145, where it is shown 
that a right claimed by a party is mentioned 
in the Wajib-ul-arz, it is for the party denying 
it to establish that such a right had been 
abandoned. In the absence of any reliable 
evidence regarding abandonment, it must be 
held that the right has been exercised within 
3 months of the institution of the enquiry. 
Fajju V. Sirya. 38 Cr. L. J. 881 : 

170 I. C. 270 : 10 R. Rang. 71 : 

A. I. R. 1937 Rang. 272. 

Ss. 145, 146 — Period of possession 

— Dispute ns to possession — Allegation 

by petitioner that he had been dispos- 
sessed a few days before his petition — Attachment, 
legality of — Power to restore possession if jycli- 
lioncr xvas dispossessed xoithin two months. 

The petitioner applied for an order under 
S. 145, for restoring him to possession of land 
alleging tiiat he had been dispossessed by the 
respondents five daj’s before the date of the 
petition. Tlic latter alleged that they had been 
in possession for a long time. Tlie Magistrate 
holding that it was impossible on tiic evidence 
to find out who was in possession on the dale 
of the preliniinary order, attached the propcrt 3 ' 
under S. l-Ki : Held, (i) that the itlagistratc 
was wrong in holding that it svas impossible to 
find whicli partj' was in possession on the date 
of the preliminary order as it was admitted bj' 
the petitioner himself that he had been 
dispossessed bj' tlio respondents, and the 
Magi.straLc had, therefore, no .iurisdiction to 
take action under S. 140 ; (H) that if the 

Magistrate was of opinion that the petitioner 
had been dispossessed within two months of 
the date of his prcliminarj' order, he had power 
to restore the possession of the petitioner. 
Gurdas v, Narain Das. 31 Cr. L. J. 1075 : 

126 I. C. 577 : A. I. R. 1930 Lah. 422. 

Ss. 145, 146 — Period o'" possession — Dis- 
puted land under xoatcr — Itccenl possession, 
determination of — Impossible procedure. 

Wliere in a proceeding under S. 145, the 
Magistrate finds that none of tlic parties was 
in undisturbed jmssession of the land in dis- 
pute within two months preceding the date of 
the proceeding owing to the land remaining 
under water, the proper order for him to make 
is one under S. 14G, and not to make an order 
in favbur of the party who was in possession 
during the previous j’ear. Satyendra Nath v. 
Krishnadhan Adliikari. 18 Cr. L. J. 80 ; 

37 I. C. 64 : 20 C. W. N. 1014 : 

A. I. R. 1917 Cal. 82. 

S. 145 — Police Report jxirisdiction to take 

action on Police report. 

The question whether a Magistrate has iuris- 
diction to take action uuder S. 145, on a Police 
report, depends upon what that Police report 
contains, and when a Police report sets out the 
subject-matter of dispute, the cause of dispute, 
its nature, the apprehension that unless action 
is taken the breach of the peace will ensue, 
then the report eontains sufiicient material for 
the Magistrate to act upon. Mahammad Araf 
v. Salramdas Sukhimal. 37 Cr. L. J. 1030 : 

164 1. C. 969 : 9 R. S. 60 (2) : 
A. I. R. 1936 Sind 143. 


Cr. P. CODE (1898), S. 145 

S. 145 — Police report must be result of 

their enquiry and not copy o^ reports received — 
Magistrate's order, contents o^. 

For initiation of proceedings under S, 145, it 
is the result of the enquiry by the Police and 
not merely a copy of reports which they may 
hav'c received that is to be communicated to 
the Magistrate. In sucii a case, however, it is 
not suHicient to refer to a police report as giv- 
ing information that a dispute likely to cause 
a breach of the peace exists without stating the 
Magistrate’s satisfaction that the report is 4 
correct. The provisions of Sub-s. (1), S, 145 
must be observed and the making of a prilimi- 
nary order should not be allowed to lapse into 
mere routine as if it were the filling up of a 
printed form. Emperor v. Munna Lai. 

17 N. L. J. 231 ; 
A. I. R. 1935 Nag. 78. 

S. 145 — Police report — Magistrate, whe- 
ther restricted to property mentioned in Police 
report. 

A Magistrate taking action under S. 145 is 
not restricted to the letter of the Police report 
or information on which he takes action. 
He should consider as a whole the police report 
or information given to him and satisfy himself 
as to the real subject-matter of the dispute 
between the parties, Mahadco Dutt v, J . N. 
Sarkar. 24 Cr. L, J. 263 : 

71 1. C. 871 : 1922 Pat. 122 : 
A. I. R. 1922 Pat. 340. ' 

S. 145 — Police report — Proceedings ini- 
tiated on Police report — Jurisdictio7i. 

A Magistrate does not act without jurisdiction 
when he initiates proceedings under S. 145 upon 
a Police report that there is a dispute likely to 
cause a breach of the peace. Isri Prasad Chaio- 
1 dhri V. IParasat Hussain. 22 Cr. L. J. 205 : 

60 I. C. 61 : 1 P. L. T. 738 : 
A. I. R. 1920 Pat. 745. 

S. 145 — Police report — Proccedmgs ini- 
tiated on Police report— Police report, proof 

of- 

Wliere a proceeding under S. 145 is initi- 
ated upon a Police report, that report is inad- 
missible in evidence upon the factum of 
possession, ■which must be proved by other 
independent evidence. Kulbans Narain Singh 
V. Ramsidh Singh. 21 Cr. L. J. 735 : 

58 I. C. 159 : 1 P. L. T. 501 : 
A. I. R. 1920 Pat. 483. 

S. 145 — Police report — Proceedings 

under — Police report, absence of — Statement of 
interested party — Magistrate, jurisdiction of. 
Where in a proceeding, under S. 145 there is 
no Police report, the statement of interested 
parties as to a probable breach of the peace 
ought to be received with great caution, but 
if the Magistrate has reason to believe such a 
statement, he does not act -without jurisdiction 
in taking proceedings under the section. Joy- 
mangal Singh. v. Kanta Gope. 24 Cr. L. J. 304 : 

72 I. C. 32. 

Ss. 145, 146 — Police report — Likelihood 

of breach of peace — Interference by High Court — 
Subject-matter of dispute not clearly defined — 
Trees, dispute as to. 

The High Court miy interfere in a proceeding 
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instituted by a Magistrate under S. 145, when j 
the Police report on which the proceeding is | 
based slates in the vaguest terms that each of | 
the parties claims a certain right, and that in- I 
.asmuch ns both the parties are men of substance, i 
there might be a breach of the peace. Ilcfore ^ 
a proceeding is drawn up under S. 145, the 
subject-matter of the dispute must be clearly 
determined. Maharaja Sinjahnnln v. Maharaja 
Jagadiudra Poy. 5 Cr. L. J. 32 : 

11 C. \V. N. 198. 

Ss. 145, 147 — Police report, use of. 

IVherc the only use which a Magistrate makes 
of a Police report is that eotilemplatcd by 
S, 147 (1), it is not necessary for him to call on 
the Police Olliccr to give evidence as to the 
correctness of the report. Todar .Mai v. Em- 
peror. 32 Cr. L. J. 309 : 

129 I. C. 441 (2) : L. R. 11 All. 190 Cr : 

1930 A. L. J. 437 ; I. R. 1931 All. 169 ; 

A. I. R. 1931 All. 14. 

S. 145, Cl. 4 — Police report — Order i 

under — Police report — Preach of peace, likelihood ' 
— Notice — Suhseipicnt finding of no breach with- 
out iniptiry, legality of. ! 


Decree-holder’s possession lawful against one 
but unlawful against another — Possession can 
be maint-ained under S. 145. Emperor v. 
Hakim Khan. 36 Cr. L. J. 52 : 

152 I. C. 28 : 17 N. L. J. 261 : 

31 N. L. R. 97 : 7 R. N. 84 : 

A. I. R. 1934 Nag. 217. 

S. 145 — Possession, decree for, by Civil 

Court — Adverse, party in possession — Criminal 
Court, — Directing continuance of possession — 
Prvision. 

Although a Crimin.al Court is bound to respect 
tile d -crcc of a Civil Court and delivery of 
possc.ssion and cannot go behind the decree, 

I yet when, in a proceeding under S. 145, it is 
I shown by evidence that, notwithstanding such 
I a decree, the parly afrected adversely tliereby 
' has continued in possession, and the Criminal 
I Court has declared that party should continue 
in possession until evicted in due course of law, 
the High Court will not interfere. Manindra 
Kishorc .lha v. Clairsmith. 22 Cr. L. J. 238 : 

60 I. C, 430 : A. I. R. 1920 Pat. 810. 


IVhen once on the perusal of a Police report, .a 
Magistrate passes an order under S. 145 that 
there is a likelihood of a breach of the peace, 
he cannot afterwards say that there is no like- 
lihood of such breach without an enquiry and 
without taking the evidence which the parties 
arc willing to offer. Vrli/uda Konc v. Narayana 
Kone. 16 Cr. L. J. 789 : 

31 1. C. 645 : 2L. W. 1208 : 

A. I. R. 1916 Mad. 917. 

S. 145 — Possession. 


S. 145 — Possession — Dc facto — Posses- 
sion, meaning of. 

I Dr facto possession, with which alone S. 145 
, proceedings are concerned, means effective 
occupation or control. Pam Narain Singh v. 
Dhonrai Cope. 23 Cr. L. J. 125 : 

65 I. C. 557 ; 3 P. L. T. 291 ; 
1922 A. I. R. P.at.371. 

S. 145— PossMsion — Delivery of posses- 

I sion in c.rccnlion of ivarranl — Possession is at an 
end. 


An isolated act of trespass docs not constitute 
possession of the wrong-doer as against the 
rightful owner in possession. Mahabir Singh 
v. Emperor. 36 Cr. L. J. 146 : 

153 I. C. 591 : 15 P. L. T. 819 : 

7 R. P. 208 : A. I. R. 1934 Pat. 515. 

S. 145 — Possession — Debutter estate — 

Dispute amongst .shebails regarding management 
— Shebait entrusted with .sole management — Pos- 
session as agent — Joint possession — Jurisdiction 
of Magistrate. 

Possession that can be pleaded in a proceeding 
under S. 145, must be possession based on a 
claim of right to possession. The possession of 
an agent or a servant which is permissive can- 
not give a party to a proceeding a locus slandi 
as against his principal or master. The posses- 
sion of one of several co-shebaits who for con- 
venience has been entrusted with the sole 
management of the debutter estate is as regards 
the shebaiti right of his co-shehaits, that of an 
agent. The agency can be withdrawn. A dispute 
between such a person claiming sole-manage- 
ment and his co-shebaits who have withdr.aw'n 
the agency and claim to have joint management 
with him is not a fit subject for a proceeding 
under S. 145. Debutter property being by 
nature impartible and inalienable, the posses- 
sion of co-shebaits must necessarily be always 
joint, and as such, beyond the scope of .an order 
under S. 145. Nritta Gopal Singh v. Chandi 
Charan Singh. 4 Cr. L. J. 215 : 

10 C. W. N. 1088. 


When a person knows that possession had been 
delivered in cxccaition of a warrant obtained 
against him, his possession is at an end. 
7'hakurdas v. Narayan. 38 Cr. L. J. 307 : 

166 I. C. 709 : 
I. L. R. 1936 Nag. 205 : 9 R. N. 144 ; 

A. I. R. 1936 Nag. 192. 

S. 145 — Possession, how to be deter- 
mined — Delivery of symbolical possession by a 
Civil Court, effect of. 

In proceedings under S. 145, the Magistrate 
will enquire into the faet of actual possession 
of the subject of dispute regardless of delivery 
of its symbolical possession to a party by a 
Civil Court under the provisions of R. 90, 
O. XXI, C. P. C. Pumalingam Pillai v. Raja ojf 
Ramnad. 16 Cr. L. J. 736 : 

31 I. C. 176 : A. I. R. 1916 Mad. 640. 

S. 145 — Possession. 

In a proceeding under S. 145, the servant 
cannot set up that possession by him for his 
master or superior is his own possession. 
Perumal Konam v. Tirumalai. 34 Cr. L. J. 88 : 

140 I. C. 900 : 1932 M. W. N. 1079 : 
37 L. W. 143 : 1. R. 1933 Mad. 63 : 

A. I. R. 1933 Mad. 245. 

S. 145 — Possession — Kist receipts and 

patlas as evidence of possession. 

Kist receipts and patlas are not only evidence 
of legal right but strong evidence of possession 
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whicli a Court cannot lightly disregard. 
Tlnilayee Ammal v. Srirangaroija Goundan. 

24 Cr. L. J. 100 : 
71 I. C. 228 : 31 M. L. T. 202 : 10 L. W. 497 : 
1922 M. W. N. 629 : 43 M. L. J. 624 : 

A. I. R. 1923 Mad. 60. 

S. 145 — Possession — Magistrate, duty of, 

to decide question— Entry of name in Collectorate 
Register, loiiether conclusive. 

In a proceeding under S. 145 in which one of 
the parties claims to hold the property in his 
own riglit and not as a servant or manager, 
the Magistrate is bound to determine v.'hich 
of the "parties is in actual physical possession 
and altliough a presumption of possession may 
be legitimately made in favour of a person 
wliose name is recorded as in possession in 
Register D of the Collectorate, tliat entry is not 
conclusive. Bnbnla Missir v. Manager, Dcttiah 
Estate, 21 Cr. L. J. 785 : 

58 I. C. 513 : 1 P. L. T. 588 : 
A. I. R. 1920 Pat. 717. 

S. 145 — Possessio7i. 

Magistrate is not bound tc aceept the evidence 
that delivery of possession was made by Civil 
Court olficers— Rinding tliat delivery of posses- 
sion was given — Presumption in favour of 
continuance of possession, arises. 

35 Cr. L. J. 154 : 
146 I. C. 631 : 6 R. P. 279 : 
A. I. R. 1933 Pat. 586. 

S. 145 — Possession — Mortgagee in pos- 
session— Deposit of mortgage-money, effect of. 

In a proceeding under S. 145, a Magistrate h.as 
no power to disturb tlie possession of an 
usufructuary mortgagee at tlie instance of a 
depositor of the mortgage-money under S. 88 
of the Transfer of Property Act. Shahid Husain 
Khan v. Mohammad Zahuritl Huq. 

22 Cr. L. J. 561 (a) : 
62 I. C. 577 ; A. I. R. 1923 Cal. 135. 

S. 145 — Possession, nature of, contempla- 
ted — Criminal Court, finding of, as to possession, 
effect of — Recent possession given under Civil 
Court decree, effect of — Magistrates, duty of. 

Possession found by a Criminal Court is not 
such as can be treated in the manner in which 
recent posses sion given under a decree of a 
Civil Court is treated in cases under S. 145. 
In proceedings under S, 145 Magistrates should 
uphold possession given by a Civil Court, so 
that a person, who has obtained a decree de- 
claring his right to possession and had been 
put in possession, might not find himself again 
forced to litigate his title. Kedar Prasana 
Lahiri v. Lalit Mandal, 2 Cr. L. J. 572. 

2 C. L. J. 147. 

S. 145 — Possession of agent or servant 

whether can he pleaded against principal or master. 

The possession of an agent or a servant which 
is permissive cannot give a party to a proceed- 
ing under S. 145 a locus standi against his 
principal or master. The Ipossession that can 
be pleaded in such a proceeding must be- posses- 
sion based on a claim of right to po.ssession. 
Bajirao v Dadibai. 27 Cr. L,. J. 212 : 

92 I. C. 164 : A. I. R. 1926 Nag. 286. 
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S. 145 — Possession of auction-purchaser 

on date of initiatory order and two months before 
— Subsequent dispoessssion — Proper order. 

In execution of a decree obtained against the 
predcccssor-in-interc.st of the first party to the 
proceedings under S. 145, a tank and a house 
were purchased at an auction sale by the 
second party. The auction-purchasers obtained 
possession of the tank in November 1918 
through the Civil Court five days before the 
death of the judgment-debtor. It was found, 
however, that, notwithstanding the delivery of 
possession, the first party continued to be in 
possession up to the day when proceedings 
were instituted. It was found further that the 
auction-purchaser took possession of the resi- 
dential liouse in May, 1920, but that on the 
date when the proceedings were instituted and 
for more than two months preceding that date, 
the members of the first party were in posses- 
sion : Held, (1) that so far as the tank was 
concerned, the Magistrate ought to have declared 
the first party and not the second to have been 
in possession : (2) that so far as the house 
was concerned, there must have been a dispos- 
session of the auction-purchasers giving rise 
in their favour to a fresh cause of action and 
the Magistrate should have declared the first 
party to be in possession. Shahabaj Mandal v. 
Bhajahari Nath. 24 Cr. L. J. 875 : 

75 I. C. 75 : 25 C. W. N. 743 : 49 Cal. 177 : 

‘ A. I. R. 1922 Cal. 364. 

S. 145 — Possession of Manager or 

Agent — Jurisdiction to make an order in favour of 
such Manager or Agent, 

There is jurisdiction in the Court under 
S. 145 to make an order in favour of a person 
who claims to be in possession of the disputed 
land, as Agent to, or Manager for, the proprie- 
tors, when the actual proprietors are not resi- 
dents within the Appellate Jurisdiction of the 
High Court. Dhondhai Singh v. Follet. 

1 Cr. L.J.49 ; 
I. L. R. 31 Cal. 49: 7 C. W. N. 825. 

S. 145 — Possession of successful party 

whether can be put to an end by unsuccessful parly 
by violence or surreptitious invasion. 

Though an order under S. 145 confers no title, 
the fact of possession remains and the person 
in possession can only be evicted by a person 
w’ho can prove abetter title to possession him- 
self. The possession of the party which suc- 
ceeds in proceedings under S. 145, cannot be put 
an end to by the unsuccessful party by mere 
violence or surreptitious invasion. Therefore, 
even if the unsuccessful party in proceedings 
under S. 145 is able on some occasions either 
surreptitiously or forcibly to cultivate the lands 
in possession of the successful party, these 
would be no more than isolated acts of trespass 
— and offences punishable under S. 188, I. P. C., 
but not acts amounting to the dispossession of 
the other side and eonstituting the juridical 
possession of the offenders unless the other side 
refrain from asserting their possession for a 
sufficiently long period and give up the protec- 
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tion of the order under S. 145 in their favour. 
Ambika Thakur v. Emperor. 41 Cr. L. J. 191 : 
185 I. C. 529 : 18 Pat. 544 : 21 P. L. T. 45 : 

6 E. R. 203 ; 12 R. P. 389 : 
A. I. R. 1939 Oudh 611. 

S. 145 — Possession — Omission to e.raminc 

witnesses and inquire into the question of posses- 
sion — Absence of a party— Signature of Judicial 
Officer in judicial order. 

Mliere in a proceeding under S. 143, one of the 
V, parties being absent though served with 
'"^notice, the Magistrate on the written statement 
of the other party declared tliem to be in poscs- 
sion : Held, that the order of tlic Jlagistrate was 
without jurisdiction. It was his duty to inquire 
into the question of possession, and in the 
absence of the parties, he would have been well 
advised to abstain from passing any order. A 
Magistrate should sign his name in full in a 
judicial order made under S. 143, and should 
also note his official position. Nojem Mirdha v. 
Jamalali Khalifa. 8 Cr. L. J. 27 : 

12 C. W. N. 771. 

S. 145 — One parly taking forcible posses- 
sion — Proceedings initiated by other parly — Pre- 
liminary order passed more than two months from 
dale of forcible dispossession, effect of. 

A party taking possession by force need not be 
retained in possession under S. 145, if owing to 
delay, after the dispossessed party has asked 
■’'"trie Court to take action, on the part of the 
Court taking action, over two months have claps 
ed before the Court finally makes up its mind to 
issue a preliminary order. Chinchilada Krishnam 
Raju V. Chinlalsawami Naidu. 28 Cr. L. J. 782 : 

104 I. C. 110 : 8 A. I, Cr. R. 574 : 

A. I. R. 1927 Mad. 816. 

S. 145 — Possession — One set of co-sharer 

landlords, whether can represent entire body in a 
proceeding under S. 145. 

In a case of co-.sharer landlords, possession of 
one is the possession of all and one set is capable 
of representing the entire body in a proceeding 
under S. 143. Baja Gope v. Sukan Singh. 

40 Cr. L. J. 749 

' . 187 I. C. 286 : 20 P. L. T. 145 : 

5 B. R. 894 : 12 R. P. 120 : 
A. I. R. 1939 Pat. 353. 

S. 145 — Possession adjudged — Disturb- 
ance of possession — Maintenance of peace — 
Presh proceedings under S. 145 — Wrong exercise 
of judicial discretion — Government of India Act, 
1915 (5 & 6 Geo. V. c. 61), S. 107— Abuse of pro- 
cess of Court — Interference by High Court. 
Where by an order passed under S. 145, the 
possession of a party has been once adjudged, 
the duty of the Magistrate is to see that the 
unsuccessful party does not disregard the order 
and disturb the possession without having re-' 
course to law. Therefore, if, instead of main- 
taining the possession, he initiates fresh pro- 
ceedings under S. 145, for maintaining the 
peace, he does not exercise a proper judicial dis- 
cretion. AVhen legal' proceedings are taken 
which amount to an abuse of process of the 
Court and the object of which is only to harass 
the party who has got a previous order of 
the Magistrate in his favour, the High Court has 
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j ample jurisdiction to interfrre and ought to 
interfere under S. 107 of the Government of 
India Act. Aran Sardar v. Ilara Sundar 
Majttmdar. 24 Cr. L. J. 97 : 

71 I. C. 225 : 27 C. W. N. 171 : 
37 C. L. J. 39 ; A. I. R. 1923 Cal. 95. 

S. 145 — Possession. 

Possession given by the Court, even though 
there be no overt act beyond the actual taking 
of posscs.sion under the orders of the Courts, 
brealcs a previous continued jiossession of an- 
other party. Emperor v. Hakimkhan. 

36 Cr. L. J. 52 , 
153 I. C. 28 : 17 N. L. J. 261 : 
31N. L. R. 97: 7 R. N. 84 : 
A. I. R. 1934 Nag. 217. 

S. 145 — Possession — Proceedings under — 

Numerous claimants for possession — Joint trial, 
legality of. 

There is nothing to prevent a Magistrate from 
joining together numerous claims lor possession 
in proceedings under S. 145 and dealing with 
the matter at one hearing. The only objection 
which can really be taken to such a course is, if 
it can be shown, that the objector is adversely 
prejudiced by such proceeding. Gajadhur Mull 
V. Thakur Singh. 26 Cr. L. J. 424 ; 

58 I. C. 40 1 Pat. L. R. 135 Cr. : 

A. I. R. 1923 Pat. 545. 

S. 145 — Possession, question of — Evi- 
dence, documentary, necessary to support plea of 
possession — Adjournment to procure and produce 
refused, effect of. 

Where in a proceeding under S. 145 any proper 
appreciation of oral evidence regarding posses- 
sion is impossible, in the absence of important 
documents touching the question of status, an 
order refusing an adjournment for the purpose 
of procuring and producing such documents is an 
arbitrary order constituting a denial of justice, 
and is liable to be set aside in revision. 
Biswambhar Roy v. Aminuddin. 

22 Cr. L. J. 335 (a) : 
61 1. C. 63:25C. W. N. 602: 
33 C. L. J. 507 : A. I. R. 1921 Bom. 394. 

S. 145 — Possession — Record of Rights 

recently published, entries in — Presumption — 
Possession — Revision. 

Presumption rasied by recently published 
Record of Rights, does not, in itself, establish 
the factum of possession ; and if the Magistrate 
decides the factum of possession wrongly in a 
proceeding under S. 145, that is not a question 
with whicli the High Court can interfere under 
the Charter Act, it not being a question of 
jurisdiction. Chitamoni Jena v. Jagannath 
Ramanuja Das. 16 Cr. L. J. 315 : 

28 I. C. 651 : 19 C. W. N. 123 : 
A. I. R. 1915 Cal. 644. 

S. 145 — Possession — Sale ccrificale — 

No possession, cither actual or symbolical. 

Where there was neither actual nor symboli-, 
cal delivery of possession but only the issue 
of a sale-certificate, the right of certificate- 
holder cannot be protected by proceedings 
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under S. 145. Raghava Aiyengar v. Krishna- 
sami Ahfcr. 8 Cr. L. J. 392 : 

4 M. L. T. 189 : 31 Mad. 416. 

S. 145 — Possession — Specific tangible 

property, what is — Annual produce of mango 
grove. 

Property which comes into existence anew 
each season and the extent of which may grow 
or shrink in comparison with the crop of the 
previous season, cannot be held to be specific 
tangible property capable of such demarcation 
as would render it susceptible of exclusive pos- 
sion and a share in the annual produce of such 
property (a share in annual produce of mango- 
grove) cannot be held to be a specified or 
demarcated portion of it. Appa v. Ganu Singh. 

A. I. R. 1935 Nag. 44 ; 17 N. L. J. 216. 

S. 145 — Possession — Stale delivery of 

possession by Civil Court, whether conclusive 
proof of present possession. 

The law is that the Criminal Court ought to 
hold that if on a given date the plaintiff has 
been put into possession by the Civil Court 
then on that date the plaintiff got possession 
as against the defendant. But where a con- 
siderable period elapses between the date of 
delivery of possession and the date on which 
possession of the land is dis- 
puted, a stale delivery of possession cannot 
be conclusive as to present possession. 
Zafar Ahsan v. Jugeshwar Bux Roy, 

41 Cr. L. J. 171 : 
185 I. C. 346 : 6 B. R. 155 : 12 R. P. 369 : 

A. I. R. 1940 Pat. 135. 

S. 145 — Possession — Title, evidence of, 

whether can be looked into. 

In a proceeding under S. 145, if there is sub- 
stantial evidence of possession or a conflict of 
evidence on that question, the Magistrate is 
justified in looking to the evidence of title in 
corroboration of the evidence of possession. 
Subh Narayan Kucr v. Lakshmi Narain Kuer. 

19 Cr. L. J. 717 : 
46 I. C. 301 : A. I. R. 1918 Pat. 650. 

S. 145 — Possession — Trespasser obtain- 
ing possession and sowing crops — Title, if 
established. 

Possession is not lost because trespassers go 
without license and plough the land. If tres- 
passers obtain possession for a sullicient length 
of time to sow crops themselves, they cannot 
be said to have established a title to remain 
in possession and are not amenable to the 
sanctions of the criminal law. Thakurdas v. 
Narmian. 38 Cr. L. J. 307 : 

166 I. C. 709 : 1. L. R. 1936 Nag. 205 : 
9 R. N. 144 : A. I. R. 1936 Nag. 192. 

S. 145 — Possessia7i, value of. 

Under S. 145 as between the rival claimants, 
the actual factum of possession is a vital ques- 
tion for determination. Ritbaran Singh v. 
Emperor. 19 Cr. L. J. 789 : 

46 I. C. 709 : 4 P. L. W. 120 : 
A. 1. R. 1918 Pat. 146. 

• S. 145 — Possession, what is. 
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Dispute as to possession — Symbolical delivery 
of possession by Court, whether gives actual 
possession or mere right to possess — Dis- 
possession within two months, effect of — ^Land 
Revenue Sales. Mehcr AH Mia v. Bidyul 
Barar Mukerjee, - 34 Cr. L. J. 810 : 

144 I. C. 708 : 37 C. W. N. 652 : 
6 R. C. 1 : A. I. R. 1933 Cal. 424. 

S. 145 — Possession, what is. 

Under the proviso to S. 145 (4) if it appears 
to the Magistrate that any party has within 
two months next before the date of such order 
been forcibly and wrongfully dispossessed, he 
may treat the party so dispossessed as if he 
had been in possession at such date. Meher 
AH Mia V. Bidijut Barar Mukerjee. 

34 Cr. L. J. 810 : 
144 I. C. 708 : 37 C. W. N. 652 : 
6 R. C. 1 : A. I. R. 1933 Cal. 424. 

Ss. 145, 146 — Possession — Dispute as 

to immovable property — Fallow land — Presump- 
tion of possession by owner — Occasional acts of 
user, as evidence of possession — Attachment, 
legality of. 

Possession under S. 145 must be absolute and 
continuous and not occasional. But by 
continuous possession is meant such possssion 
which a party in possession may have occasion 
to exercise and has exercised and exercises 
whenever he likes. Continuity of possession 
should be understood with reference to the 
object over which it is exercised. With respect 
to lands which are fallow and liable to be 
submerged, possession must be presumed’ to 
be with the owner until the contrary is proved. 
Occasional acts of user of such land by the 
owner constitute possession for the purposes 
of S. 145 of the Code. Loke Nath Roy v. Bazlal 
Gani Patari. 28 Cr. L. J. 343 : 

100 I. C. 823 : 31 C. W. N. 334 : 
7 A. I. Cr. R. 556 : A. I. R. 1927 Cal. 313. 

Ss. 145, 146 — Possession, enquiry into — 

Attachmen of properly under S. 146 — Cancella- 
tion of order. 

An order for attachment i^assed under 
S. 146 (1) must be kept in force till the 
adjudication of the rights of the parties by a 
competent Civil Court. A Magistrate has no 
jurisdiction to cancel the attachment as a result 
of further enquiry and adjudication by him as 
to the right to possession. Gurvamia Goiod v. 
Govindappa. 19 Cr. L. J. 443 (a)' ; 

44 I. C. 971 : A. I. R. 1919 Mad. 953. 

Ss. 145, 146 — Possession given in pur- 
suance of a Civil Court decree — Dispute as to 
possession — Attachment order, legality. 

It is the duty of a Magistrate to find posses- 
sion in accordance Avith the decree of a Civil 
Court. Where possession of a plot of land was 
given to a party in execution of the decree 
of a Civil Court, an order of attachment under 
S. 146 of the Cr. P. C. of the said plot was 
without jurisdiction. Gulraj Marwari v. Sheikh 
Bhattoo. 2 Cr. L. J. 761 : 

T. L. R. 32 Cal. 796. 

Ss. 145, 146 — Posscssioji of fishery 

extending over several miles, dispute as to — 
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Magistrate unable to satisfy himself as to posses- 
sion of whole fisherij — Procedure — Local investi- 
gation, whether necessary in every case. 

In a proceeding under S. regarding llic 

possession of a fishery extending over several 
miles in length, if on the evidence the Magis- 
trate is unable to satisfy himself as to the 
possession of the -whole length in question, he 
should ascertain, so far as lie can, the 
possession of some portion or portions thereof. 
As to the portion of -n’liich he is able to say “so 

^ and so is in possession,” he should proceed 

under S. 145 and only as to the remainder 
should he proceed under S. IKi. There is no 
hard and fast rule of laiv that in every ease 
under S. 145 a local investigation must he 
held, whether the parties desire it or not. A 
Magistrate who attaches the property in dispute 
under S. 140 without holding a local investiga- 
tion, cannot be said to have exercised his juris- 
diction erroneouslj’. Upendra Nath Bhatlachar- 
jee V. Prasanna Kumar Ghose. 20 Cr. L. J. 17 : 

48 I. C. 497 : A. I. R. 1919 Cal. 884. 

Ss. 145, 148, 439 — Possession of land, 

dispute as to — Delegation of enquiry to Subordi- 
nate Magistrate, scope of — Order final, on evi- 
dence parly recorded by Subordinate Magistrate, 
whether regular — Revision. 

Where a 1st class Magistrate passes a final 
order under S. 148 on evidence partly recorded 
by a Subordinate Magistrate under his direc- 
)'tions and partly recorded by himself, he cannot 
be deemed to have acted without jurisdiction 
so as to call for interference by the High Court 
in revision. The essential requisite to give a 
Magistrate jurisdiction under S, 145 is that he 
must be satisfied that a dispute e.xists likely 
to cause a breach of the peace concerning land 
or water or the boundaries thereof. Once he 
is so satisfied, his jurisdiction is complete and 
his subsequent action must be considered in 
relation to procedure, not jurisdiction. An 
enquiry by a Subordinate Magistrate, to whom 
a matter is referred under the provisions of 
,S. 145, is not confined to a mere inspection of 
the locality and a report thereon. Vellanki 
Srinivasa Jagannadha Rao v. Gopalkrishna Rao. 

' 20 Cr. L. J. 773 : 

53 I. C. 613 : 10 L. W. 447 : 37 M. L. J. 589 : 

A. I. R. 1919 Mad. 166. 

S. 145, 148, 439 — Possession proceedings 

— Award of costs — Discretion of Magistrate — 
High Court, rcvisional jurisdiction of. 

A Magistrate should, in awarding costs in 
proceedings under S, 145, hold an enquiry as to 
the expenditure in costs actually incurred by 
the party in whose favour the order is made. 
The High Court, however, has no jurisdiction 
to interfere with an award of costs in such 
proceedings either under S. 107 of the Govern- 
ment of India Act, 1915, or under S. 439, 
Cr. P. C. Nemdhari Singh v. Ram T'ahal Rai. 

17 Cr. L. J. 348 : 

35 I, C. 514 : A. I. R. 1916 Pat. 396.- 

Ss. 145, 439 — Possession — Removal of 

tharra — Defective inquiry — Revision. 

Under S. 145 the Magistrate has no power to 
remove any superstructure on the disputed 
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land and is not concerned with the question 
of title. All that he can do is to maintain 
possession after due inquirj’ in strict compliance 
with its provisions. IThcrc there is no evidence 
showing a likelihood of a breach of the peace 
and no inquiry is made in the case, an order 
under S. JJ5 cannot be sustained. Dogha v. Em- 
peror. 14 Cr. L. T. 138 : 

IS I. C. 890 : 6 P. L. R. 1913 : 

2 P. W. R. 1913 Cr. 

Ss. 145, 439 — Possession, fexo days 

before preliminary order — Order, silent as to 
possession at date of preliminary order — Revision. 

Where, a preliininarj- order under S. 145 
contains a finding that a party was in possession 
a few days before the date of the order, but 
contains no finding who was in possession on 
the actual date of the order, the order is 
illegal but if there is nothing on the record 
to suggest that there was any change of pos- 
session in the interval, a Higii Court is not 
bound in revision, to vacate the order. 
Mahomed Husain v. Pachayappa Chctly. 

23 Cr. L. J. 92 : 

65 I. C. 444 : 14 L.W. 678: 1921 M. W. N. 866 : 

42 M. L. J. 147 : A. I. R. 1922 Mad. 356. 

Ss. 145 (1), (4), 439 — Possession for 

more than tivo months during lohich opposite party 
restrained by injunction, effect of— Evidence, 
sufficiency of— High Court — Revision. 

In a proceeding under S. 145 a party who 
entered into possession more than two months 
ne.xt before the date of the preliminary order 
under the section and retained such po.ssesslon 
by virtue of an order under S. 14i directing 
his opponent to abstain from entering upon the 
land in question, should be declared to be 
entitled to possession thereof until evicted in 
due course of law, as the period during which 
the injunction was in force against his opponent 
cannot be excluded. The High Court in revision 
of a proceeding under S. 145 ought not to enter 
into the question of the sufficiency of evidence 
in support of a finding arrived at by the lower 
Court. Srinath Roy v. Probhat Chandra. 

18 Cr. L. J. 301 : 

38 I. C. 333 : A. I. R. 1917 Cal. 100. 

S. 145 (4) — Proviso — Possession, what is. 

Under the proviso to Sub-s, (4) of S. 145, a 
Magistrate cannot treat a party who has 
been forcibly dispossessed more than two 
months before the date of the preliminary 
order as if he had been in possession on the 
d.ate of the preliminary order, even if his 
dispossession had taken place within two 
months of the date of his complaint. 

32 Cr. L. J. 476 ; 

130 I. C. 153 : 26 N. L. R. 377 ; 

I. R. 1931 Nag. 57 : A. I. R. 1931 Nag. 38. 

S. 145— Pozocr of Magistrate — District 

Magistrate, whether compelcnl to direct Subordin- 
ate Magistrate to draw up proceedings under 
S. 145 — Proceedings drawn under directions of 
District Magistrate, whether illegal. 

,A District Magistrate has no authority in law 
to direct a Subordinate Magistrate to institute 
proceedings under S. 145. Whether such 
proceedings should or should not be taken is 
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entirely within the Magistrate’s own discretion. 
But proceedings under S. 145, drawn up by a 
Magistrate under the directions of a District 
Magistrate cannot be held to be illegal where 
the Magistrate had ample materials before him 
for drawing up such proceedings and does not 
base his proceedings entirely on the order of 
the District Magistrate. Nripendra Chandra 
Sen V. Sasadhar Saha. 31 Cr. L. J. 923 : 

125 1. C. 750 : 34 C. W. N. 82 : 
50 C. L. J. 287 : A. I. R. 1929 Cal. 805. 

S. 145 — Power of Magistrate — Magis- 
trate, if and when can cancel his order under 
S. 145 (1) or terminate proceedings. 

Sub-s. (4) and (5) of S. 145 arc not exhaustive 
and arc not intended to prevent a Magistrate 
from terminating proceedings under S. 145, 
when he is satisfied that the very cause and 
reason of proceedings under S. 145 has ceased 
to exist. The Jlagistratc can cancel his order 
under Sub-s. (1) or terminate the proceedings 
when, upon other information, or on his own 
information he is satisfied that no dispute 
likely to cause .a breach of peace exists. 
Mohammad Ayoob Saifuddin v. Gulzar Mchar. 

41 Cr. L. J. 507 : 
187 I. C. 752 : 1939 Kar. 775 : 
12 R. S. 265 : A. I. R. 1940 Sind. 51. 

— — — — S. 145 — Power of Magistrate — One party 
offering to give up claim on opposite party’s 
taking special oath — Refusal to do so — 
Consideration of. 

Where in a proceeding under S. 145 one of 
the parties offers to give up his claim to pro- 
perty in dispute, if the opposite party would 
take special oath but the opposite party refuses 
to do so, the refusal although it cannot be 
treated as anything conclusive, is yet a matter 
which the Court is entitled to take into 
consideration along with the other evidence 
and it is open to the trial Court to draw such 
inference from this conduct of the party as it 
thinks fit. Nandkishorc Singh v. Bijan Lohar. 

41 Cr. L. J. 101 ; 
184 I. C. 817 : 6 B. R. 81 : 21P. L. T. 306 : 
12 R. P. 281 : A. I. R. 1940 Pat. 113. 

S. 145 — Poiocr of j\Iagistratc — Order 

declaring possession of more lands than claimed 
— Jurisdiction — Revision — Error in order — 
Magistrate, power of, to correct error. 

In a proceeding under S. 145, eight out of 
eleven persons forming the second party filed 
written statements claiming possession of a 
portion of the lands in dispute, but the Magis- 
trate in his final order declared the possession 
of the whole of the lands to be with the second 
party : Held, that the defect in the Rlagistrate’s 
order was not a question of jurisdiction, but 
that the case should go back to the RIagistrate 
to see whether in fact any error had been 
committed and that, if so committed, it was 
for him to correct it. Gagan Chand Naskar 
V. Peary Mohan Naskar. 18 Cr. L. J. 995 : 

42 I. C. 723 : A. I. R. 1918 Cal. 472. 

S. 145 — Power of Magistrate — Order 

directing erection of boundary marks, legality of — 
Removal of marks — Offence. 

A Magistrate is not authorized to direct 
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boundary marks to be erected while making an 
order under S, 145, and the removal of bound- 
ary marks, erected in pursuance of such an 
order is not an offence under S. 434, Penal 
Code. Rameshar v. Emperor. 1 Cr. L. J. 991 : 

1 A. L. J. 619 : 1. L. R. 27 All. 300. 

S. 145 — Power of Magistrate— Order 

discharging party — Rcoictu whether lies — Jurisdic- 
tion — Proceedings, nature of — Parly in posses- 
sion of part of property in dispute — Order, 
xohether ilU'gal — Party joined at late stage — Order 
based on evidence previously recorded, legality 

of. 

A Magistrate has no jurisdiction to review an 
order passed under S. 145 discharging a party 
from the proceedings. So far as the party 
di.<^chargcd from tlie proceedings is concerned, 
the order is final. It is the initial duty of a 
Magistrate under S. 145 to find out what 
parties arc concerned in the dispute that has 
arisen, and he should also determine what 
parties arc in actual possession: Proceedings 
under S. 145 arc not without jurisdiction 
because some of the parties are concerned only 
with possession of a portion of the lands in 
dispute. An order under S. 145 is illegal, if 
it is based upon evidence some of which was 
recorded behind the back of a person -who was 
at the lime not a party to the proceedings but 
who is nevertheless sought to be bound by 
the order. Narayan v. Chandrabhaga. 

26 Cr. L. J. 1289 : 
89 I. C. 153 : A. I. R. 1925 Nag. 457. 

S. 145 — Power of Magistrate— Order 

restoring 2 >osscssion, validity of. 

All that a Magistrate is empowered to do 
under S. 145 is to declare that a certain party 
is entitled to possession of the property in 
dispute. He has no jurisdiction to order 
restoration of possession. At the same time, 
if a party is declared to be entitled to posses- 
sion, and the world at large is forbidden to 
disturb his possession, he would be entitled to 
take possession and no one would have any 
right to interfere with his doing so. Bahawala 
v. Duni Chand. 24 Cr. L. J. 461 : 

72 I. C. 621. 

S. 145 — Power of Magistrate — Post- 
ponement of case sine die — Solcnamah deciding 
right to jJosscssion, whether Magistrate bound to 
follow. 

A Magistrate can postpone a proceeding under 
S. 1.1'5 sine die when he expects that settlement 
proceedings in resi^cct of the land in dispute 
were soon to commence. AVhen a previous 
solcnamah between the parties did not decide 
possession but the right to possession, the 
Magistrate is not bound to act in accordance 
with it in a proceeding under S. 145. Guru 
Das Hazara v. Wcathcral. 11 Cr. L. J. 7 : 

4 I. C. 537 : 13 C. W. N. 601. 

S. 145 — Power of Magistrate to drop 

proceedings after filing of written statements — 
Magistrate, whether bound to take evidence — Revi- 
sion — Interference . 

Under S. 145 (5) a Magistrate has power _to 
drop the proceedings at any stage if he is 
satisfied that no dispute likely to cause a 
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breach of the peace exists, even after tlie 
parties have filed their written statements. 
It is not obligatory on a Magistrate to take 
evidence before dropping a proceeding under 
S. 145. When a Magistrate strikes of a 
proceeding under S. 145. on tlic ground that 
a likeliliood of breach of the peace did not 
exist, no party to the proceeding can eiiallengc 
the propriety of sueli an order. Abilitr Jlahman 
Bhuia V. Dhtrsh Haidar. 31 Cr. L. J. 409 • 

122 I. C. 296 : 33 C. W. N. 399 : 

A. I. R. 1929 Cal. 328. 

S. 145 — Power of Magistrate — Proceed- 
ings under — .■Idjoiirnmrnl sine die — Legalihj. 

It is not legal for a Mani.slratc to afljoiirn pro- 
ceedings under S. 14.5 sine die, pending settle- 
ment of flic tract under llegulafiou VlT of 1822. 
Abdul llauf Mia v. Rahamuddin, 9 Cr. L T 35 • 
13 C. W. N. 104 : 8 C. L. J.'564! 

S. 145 — Power of Magistrate — Proceed- 
ings under — Jurisdiction of Magistrate to stop 
proceedings. 

A Magistrate lias, at any stage of an enquirj- 
under .S. 145, full jurisdiction to drop proocecd- 
ings on being .satisfied that there is no .appre- 
hension of a breach of the peace. Knmulanimal 
Avargal v. Vavtt Rowthar. 17 Cr. L. J. 138 : 

33 I. C. 314 : 4 L. W. 57 : 

A. I. R. 1917 Mad. 237. 

S. 14S— Power of Magistrate— Proceed- 
ings under— Question of title, relcvancii of-Un- 
worked mincrals—Posscssions, nature of— Person 
having heritable and transferable rights in land 
under patta — Sub-soil rights not granted bif patta 
—Oionership of minerals— TJnworkcd m'incrals, 
hoxocan be possessed— Possession and ouster— Pos- 
session bp holder of patta — Operations carried on 
bp pattadar did not constitute otislcr of proprie- 
tor's possession over unworhed minerals. 

The Court, in_ proceedings under S. 1-15, can 
properly consider questions relating to title 
’\\heirc sucli is nccessar}’' in order to nsccrUiin 
who 13 in posse.ssion, Unworhed minerals are 
not capable of such possession as is the surface 
of land or a house, Miner.als can be possessed 
by actual working ; but where a large portion 
of the mineral are.a has not been worked, it is 
necessarj’ that the Magistr.ate should consider 
who is the owner of the miner.als in order to 
decide the question of possession. In the 
case of unworked minerals, possession follows 
title and the owner of unworked minerals is in 
possession of them though he is not actually 
in working them. If the owner of 
unworked minerals under a defined area sinks 
a shaft and begins to work the minerals in that 
area, he can properly be said to be in actual 
physical possession of the whole of the 
minerals in that area. In the same waj', if the 
owner of minarals under a defined .area grants 
to third parlies mining leases of the minerals 
under portions of such .area, he exercises acts 
of ownership over those minerals and he c.an 
truly be said to be in po.ssession of the whole 
of the minerals under that defined area. A 
person was in jipssession of certain land under 
a palla^ which did uqi expressly grant right to 
the minerals thej.g;u. He caused to be made 
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a geological survey of some portion of the land. 
He had been mining bauxite and had stacked 
quantities of ore obtained near these sites. 
He had also built a road up to the nearest 
railway station for carting the bauxite for 
transit by rail and built a bhandar for the use 
■ of the coolies working on the site. He had, 
however, not worked over the whole area. 
The evidence showed that intensive working 
' had only t.aken place for a very short period 
I of time before procccding.s under S. 145 were 
I started .and up to the time of these procecd- 
! ings, work had only taken place on the extreme 
I western edge of the hill .situated in those lands : 

1 Held, that the person was in posscs.sion of 
the minerals at the placc.s which were actually 
being worked by him : Held, also that the 
operations carried on by the person did not, 
however, constitute an ouster of the possession 
of the projirietor of the land over the unwork- 
ed minerals in that area. Where a proprietor 
holding a iiermanently settled estate grants a 
permanent heritable and transferable interest 
in certain lands by a patta, but the patta does 
j not grant in e.xpress terms the right in the 
[ minerals, the person holding the land under 
^ the jMtla cannot found a title to the sub-soil 
right. In such a case, the proprietor shall be 
deemed to be the owner of the minerals under- 
I lying the land. Ranehi Zannndari Co., Ltd. v. 

I Pralab Udainath Sahi Deo. 40 Cr. L,. J. 631 : 

182 I. C. 89 : 20 P. L. T. 105 : 
18 Pat. 215 : 5 B. R. 711 : 
11 R. P. 657 : A. I. R. 1939 Pat. 209. 

S. 145 — Power of Magistrate — Successful 

possession, if can be guaranteed. 

The Magistrate cannot guarantee keeping the 
successful partj' in peaceful possession, even 
as against the other party or parties to the 
proceeding, nor can he prevent that party from 
parting with the land and afterwards changing 
his mind. In the matter of : Inderdeo Singh 
V. Kesho Singh. 39 Cr. L. J. 268 : 

173 I. C. 107 : 8 P. L. T. 886 : 
4B. R.211; lOR. P.372: 
A. I. R. 1938 Pat. 1. 

S. 145 — Power of Magistrate — Tempo- 
rary order pending decision of rpifstion of posses- 
sion, legality of. 

A Magistrate has no power to pass a tempo- 
rary order pending his decision of the question 
of posse.ssion under S. 145. Ram Dilla v. Dyal 
Mai. 22 Cr. L. J. 48 : 

59 I. C. 160 : 4 P. L. R. 1921 : 
2 P. W. R. 1921 Cr. : A. I. R. 1921 Lab. 205. 

S. 145 — Poioer of Magistrate — Title — 

Possession —Handing over profit to party. 

In a case under S. 145, the Magistrate has no 
jurisdiction to enquire into the rights of parties. 
What he has got to look to is the fact of pos- 
session only. A Magistrate in a case under 
S. 145 passed the following order : — “ I further 
order that if any fruit has been gathered on 
any of the said land attached by order of this 
Court, the proceeds of such fruit, minus ex- 
penses, shall be handed over to A : Held, there 
is no authority in S. 143 or any other section 
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to justify such an order. Arjii Mca v. Arman 
Mca. 7 Cr. L. J. 336 : 

7 C. L. J. 369. 

S. 145 — Power of Magistrate. 

When a Magistrate finds that hotl\ parties arc 
jointly entitled to the land, he cannot hold 
that one of them is in possession to the exclu- 
sion of the other and so maintain that one 
partj^’s possession. Dan Pershad v. Ganesh 
Pandcij. 14 Cr. L. J. 495 : 

20 I. C. 751 : 11 A. L. J. 696 : 

36 All. 19. 

S. 145 — Power of Magistrate — Tr/Znc-ss 

summoning of, whether obligatory — Refusal to 
sum7non roitnesscs, effect of. 

It is not obligatory on a Magistrate to assist 
the prrties to a proceeding under ,S. 145 to pro- 
duce their witnesses, and they cannot claim as 
a matter of riglit that processes should be 
issued by the Court to enable them to bring 
forward their evidence. The refusal by a 
lilagistrate to issue summonses to witnesses is 
not tantamount to refusing a fair trial. Arjtni 
Mahton v. Juggarnath Singh. 23 Cr. L. J. 275 : 

66 I. C. 419 : 3 P, L. T. 473 : 

A. I. R. 1922 Pat. 226. 

Ss. 145, 146 — Power of Magistrate— 

Dispute relating to immovable properly — Attach- 
niei\f of property— Receiver, appointment of, 
legality of — Proceedings dropped after attachment 
— Disposal of property, whether legal — Procedure. 

A Magistrate has no power to appoint a 
Receiver under S. 145, and an order apjjointing 
a Receiver under that section is ultra vires and 
illegal. It is, however, competent to him 
in his administrative capacity to appoint some 
person to manage on his behalf the property so 
attached and that subject to his control and 
supervision. The person so appointed is in no 
sense a Receiver but merely a servant of the 
Magistrate and has no powers which a Receiver 
appointed under S. 140 (2) can exercise. If 
after attachment of the property under S. 145, 
the proceedings are dropped as the lilagistralc 
comes to the conclusion that there is no likeli- 
hood of a breach of the peace, he has no juris- 
diction to direct that the attached property 
should be delivered to one of the parties to the 
proceedings, as the effect of such an order 
would be to decide the question at issue be- 
tween the parties. The proper order is to 
direct that the property should remain in his 
custody and management pending the decision 
of a Civil Court. Dashrath v. Tara Chand. 

26 Cr. L. J. 1378 : 
89 I. C. 514 : 8 N. L. J. 69 : 21 N. L. R. 191 : 

A. I.R. 1925 Nag. 297. 

Ss. 145, 147 — Pozver of Magistrate — 

Dispute regarding immovable properly— Magis- 
trate, pozver of, to grant right of zoay. 

In a proceeding under S. 145, the Magistrate 
has porver to elect to proceed under S. 147 of 
the Code where it appears that the ; provisions 
of that section are more appropriate than that 
of the former. He may also, in a proceeding 
under S. 145, give to one of the parties the 
right to pass over a plot of land in the posses- 
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sion of the other party in order to get their 
own land. In rc : Amarsang Shivasangi. 

26 Cr. L. J. 772 : 
86 I. C. 404 : 26 Bom. L. R. 436 : 
48 Bom. 512 : A. I. R. 1924 Bom. 452. 

Ss. 145, 148 — Poiocr of Magistrate — 

Magistrate, jurisdiction of, to depute Commission- 
er to survey and report — Report torongly relied — 
Jurisdiction — “ Local inquiry,” ztmming of — 
Estoppel. 

A Magistrate who has drawn up proceedings 
under .S. 145, is not empowered to delegate any 
of his judicial functions to any persons other 
than a Magistrate or to direct any person to 
report as to who is in possession of the lands in 
dispute, but he has jurisdiction to direct a 
Pleader Commissioner to survey the disputed 
lands and report. If a report is wrongly relied 
on bj"^ a Magistrate taking proceedings under 
.S. 14*5, that would not amount to an error or 
want of jurisdiction which would warrant an 
interference of a High Court. A mere survey 
of lands in dispute in a proceeding under 
S. 145, after inquiry from all the parties as to 
what land is in dispute, docs not amount to a 
“ local inquiry” within the meaning of S. 148 
of the Act but is a mere ministerial act. A 
party who throughout asserts that the lands 
mentioned in the proceedings under S. 1 45 
could be identified, cannot be allowed on the 
judgment being against him to assert tiie 
contrary' in High Court. Chulai Mahto v. 
Surendra Nath Chatterji. 23 Cr. L. J. 152 : 
65 I. C. 616 : 3 P. L. T. 17 : 1 Pat. 75 : 

A. I. R. 1922 Pat. 224. 

Ss. 145, 148 (2)— Pozver of Magistrate 

— Order based on local enquiry — Legality. 

In a c.ase under S. 145 an applic.ition for time 
for filing written statements by the parties was 
rejected. The Magistrate then directed a local 
inquiry, and on the report of the person de- 
puted to make the inquiry, decided the case : 
Held, that the Magistrate acted within his 
jurisdiction. Phiruddin Mollah v. Tolajannisa 
'Jiihi. 14 Cr. L. J. 302 : 

19 I. C. 958. 

Ss. 145, 438 — Pozver of Magistrate — 

Order zindcr S. J-J5 — Pozver of District Magistrate. 

A District Magistrate has no power to set 
.aside an order made by a Magistrate under 
S. 145. If the District Magistrate is of opinion 
that the order is erroneous, he should refer the 
matter to the High Court under S. 43S. 
Eseruddi Ilozvaldar v. Olaruddi Ahon. 

26 Cr. L. J. 1166 : 
88 I. C. 526 : A. I. R. 1925 Cal. 1234. 

Ss. 145, 439 — Pozver of Magistrate — 

Proceedings — Cozirscs open to Magistrate, — Re- 
fusal to proceed — Revision — Possession, delivery 
of, on zoritlcn statement to parly — Magistrate, 
jurisdiction of. 

A Magistrate, who has initiated proceedings by 
a preliminary order under S. 145, can pursue 
one of three courses : he ean cancel the preli- 
minary order under Sub-s. (5) if he is 
satisfied that no dispute of the nature men- 
tioned in the section exists or he can find who 
is in possession and issue an order under 
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Sub-s. (G) or he can attacli llie property un<Icr 
S. 140 of tlic Code. Where a •Mai'istrate starl-i 
proccedin"s under S. 14.1, he eannet rcfu>.e to 
proeced with tlic ciKpiiry on the prnund that 
proeeedinps liad already been laheii by anolher 
Court in wliieh the question of po-.sc->sion had' 
been incidentally decided. The. Ilipli (.Vuirt 
has jiirisdielion to .set aside siieli an order in 
revision. Paittiti Comulaii v. Ktihvtilairlit 
Gnumlan. 24 Cr. L. J. 429 : 

72 I. C. 541 : 1922 M. W. N. 484 : 
43 M. L. J. 716 : A. I. R. 1922 Mad. 437. 

■ Ss. 145, 439 — Pn:cfr af Mn-^ixlrnU — 

Proceedings — PrcliDunarii finding, neerwitii of — 
Pindinas as to possession — Order xciliioul juris- 
diction — llcvision. 
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I limit the number for pood and sufllcient reason. 
I Samir Sheikh v. Jaficil Sheikh. 3 Cr. L. J. 423 : 

3 C. L. J. 478. 

S. 145 — Prcliminartj order — .Ibsencc of 

grounds. 

TJie failure of a .Mapistrale to set forth c.vpii- 
eilly the proiinds of liis heinp salislicd will not 
vitiate the pnt.-eediiips if there was otherwise 
a -substantial eomplianee with the rerpiircmcnts 
of S. 1 t.l. Miilho Khan v. Emperor. 

34 Cr. L. J. 216 : 
141 I. C. 628 :26 S. L. R, 353 : 
' I. R. 19.33 Sind 67 : A. 1. R. 1932 Sind 145. 

, S. —I’reliniinarii order, contents of — 

j I)nt;i of .Mafislnde. 


In the ahsenee of the preliminary limlinp as to 
the C-vistenee of adisjiiite eoneerninp land likely 
to cause breach of the peaei-, a .Mapistrale is 
not justilied in lakinp any action under S. 1 1.I. 
In ;i j)raeccdinp uniler S. l l.l, the si-ope of 
Mapistratc'.s inquiry is limited to .a findinp as to 
jjossession, and on that findinp the only order 
which he Icpally can p.iss is one dcelarinp which 
of the disputinp parlies is entitled to possession 
and forhiddinp all disturbances of his po^ses- 
.sion until evicted in due course of law. .V 
findinp with respect to the merit-, of the claims 
of the respective parties to a ripht of jrossession 
of the subject of dispute is a findinp wholly 
without jurisdiction. Xpa Po Tin v. .Vpo Po 
Sattno. 24 Cr. L J. 740 : 

74 I. C. 68 : 1 Ranp. 53 : 2 Pur. L. J. 32 : 

A. I. R. 1923 Ranp. 211. 

Ss. 145, 517, 520— Porerr of .Masistratc 

— Cancellation of proeeedincs under .S’. /•/•» — 

Order allo-vino one party to reap the crops, ' 
illegal. 

Wlien a Mapistrale cancels proeeediiips under 
S. l-t.) on the pround that there is no likelihood 
of a breach of the peace, ho has no jiirisrlielioii i 
to allow one of the parties to reai> the crops to 
the exclusion of the other. Such an order, if i 
passed under S. ."ilT, Cr. P. C. is III to he set aside! 
under .S. a20 of the Code. Karimnddin Fakir v. | 
Naiiniiddi Kaviraj. 3 Cr. L. J. 466 : 

3 C. L. J. 573. 

S. 145- (1) — Power of Magistrate — 

District Magistrate, pniacr of, to cancel order 
under — llcvision — High Conrt, pmecr of, to inter- 
fere. 

Where a District .3Iapistralc, upon information 
received, is satisfied that there is no probabili- 
ty of any breach of the peace, he is competent 
to cancel an order, made by his predecessor, 
under Sub-s. (1) of S. II.I and a Iliph Court 
has no jurisdiction to interfere in revision, ns 
the Magistrate’s order is not without juris- 
diction. Sanlokh Singh v. Jtam Singh. 

23 Cr. L. J. 292 : 

66 I. C. 516:2 Lah. 364. 

S. 145, Cl. (4) — Poiccr of Magistrate — 

Refusal to examine w'tnesscs — Discretion of 
Magistrate. 

A Magistrate acting under S. II.!, has a dis- 
cretion in the matter of examination of wit- 
nesses. He is not bound to examine all the 
witnesses adduced by the parties, but may 


It is de-iir.ilile for a .Mapislr.ite to record reasons 
bow lie w.is satisfied that dispute likely to cause 
breach <if pe.iee exists. iJnt miiission is irregiila- 
ritv curable bv .S. .'iPT. Emperor v. S'arsingdas 
Gangadhar. 35 Cr. L. J. 1381 : 

151 I. C. 348 ■ 30 N. L. R. 311 : 7 R. N. 60 : 

A. 1. R. 1934 N.ap. 112. 

S. 145 —Prel.'minarif order, defective — 

Effect. 

Omission to comply with .S. l-t.! (1) does 
not deprive Maizistrate of jurisdiction to pro- 
ceed — llleealily is eiir.dilc under S. oM (F. 13.) 
Kapoor ('hand v. .Saraj Prasad. 34 Cr. L. J. 414. 

142 I. C. 537 : 1933 A. L. J. 183 ; 
L. R. 14 All. 43 Cr. : I. R. 1933 All. 125 : 

A. I. R. 1933 All. 264. 

S. 145— Preliminary order, defcclive. 

.Mapisi rate's omission to record order in 
compliance nil h .S. H.'? (1) —Subsequent pro- 
cccdinps will not be vitiated uides.s such omis- 
sion has eaus-cfl failure of justice. Ihtrmla 
Singh V. Emperor. 34 Cr. L. J. 425 : 

142 I. C. 532 : 1932 A. L. J. 865 : 
L. R. 13 All. 154 Cr. : 54 All. 1002 : 
I. R. 1933 All. 131 : A. I. R. 1932 All. 681. 

S. 145 — Preliminary order, failure to 

record. 

Omission to record preliminary order is 
objcclionable, but when final order definitely 
.slatc.s that there ujis an apprehension of brcncli 
of peace, omission is cured by S. a!17. Mohan 
Lai V. niurni. 34 Cr. L. J. 1138 ; 

145 I. C. 868 : 6 R Pesh. 10 : 
A. I. R. 1933 Pesh. 88. 

S. 145 — Preliminary order — Failure to 

record reasons. 

The failure by a IMapislralc to record his 
reasons for bc'inp satisfied that there is a 
danger of the breach of the jicace, though a 
serious irregidarity, does not effect his juris- 
diction. Vela Malavarayan v. Kuppuszvami 
Pillai. 22 Cr. L. J. 90 : 

59 I. C. 378 : 12 L. W. 315. 

S. 145 — Preliminary order — Grounds, 

failure to record. 

Magistrate can take act-on merely on sworn 
testimony of complainant — Omission to record 
grounds for being satisfied of likelihood of 
breach of peace is cured by .S. 537 and such 
omission is not a ground for setting aside 
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Magistrate’s final order, Bibi Asghari Khanam 
V. Emperor. 36 Cr. L. J. 656 : 

155 I. C. 169 : 1933 O. W. N. 454 : 
7 R. O. 554 : A. I. R. 1935 Oudh 316, 

S. 145 — Preliminary order. 

Magistrate has no power to pass order res- 
training botli parties from entering property 
in dispute until further orders. TJ Pyinnya v. 
U IVilatha. 32 Cr. L. J. 637 : 

131 1. C. 63 : 1. R. 1931 Rang. 127 : 
A. I. R. 1931 Rang. 51 (2). 

S. 145 — Preliminary order, necessity of. 

tVhere no order under S. i4.'; (1), Cr. P. C. has 
been passed, the first proviso to S. 145 (4) can- 
not be resorted to. Ghulain Ilttssain v. Sajnwal 
Shah. 1421. C. 430 : 

34 P. L. R. 365 : I. R. 1933 Lah. 204 : 

A. I. R. 1933 Lah. 143. 

S. 145 — Preliminary order — No finding 

as to possession — liri'ision. 

Where in a preliminary order made by a 
Magistrate in a proceeding under S. 145, there 
is no finding regarding possession of the pro- 
perty in dispute, but tliere arc very general 
observations in regard to the owncrslup of 
the property, tlio order constitutes an infring- 
ment of the provisions of Ss. 145 and 140, 
and being without jurisdiction, the High Court 
is justified in setting aside such order, in the 
e.xercise of its rcvisional jurisdiction, as null 
and void. The mere fact that the order 
()urports to be passed under S. 145, will not 
bring it within that section. Sinanan ShnJcu~ 
lathi Bowtlier v. Gtilam Moideen, 

24 Cr. L.J. 156; 
71 I. C. 508 ; 16 L. W. 338 : 
1922 M. W. N. 689 : A. I. R. 1923 Mad. 24. 

S. 145— Preliminary order, omis.sion to 

pass, effect of — Magistrate, duty of — Trees 

severed from land, order in respect of, validity of. 

In order to give jurisdiction to a lllagistrate 
to take proceedings under S. 145, it is essential 
that he should be satisfied that a dispute 
likely to cause a breach of the peace exists, 
and the first step is the recording of the 
initial order, tlie contents of M’hich arc speci- 
fied in the first clause of S. 145, But the 
mere omission to record the preliminary order 
is not a fatal defect, if no prejudice lias been 
caused thereby. Trees which have been severed 
from the land do not come within the purview 
of S. 145, Sub-s. (2). Sajad Hussain v. Nanak 
Chand. 18 Cr, L. J. 461. 

39 I. C. 301 : 22 P, W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 35. 

S. •145 — Preliminary order — Proceeding 

under — Preliminary order, contents of— Order, 
cancelled — Proceeding, xohether can be revived — 
Procedure — Enquiry as to possession, nature of — 
Evidence, right to adduce — Final order, form of. 

A proceeding under S. 145 can only be 
drawn up, when the Magistrate is satisfied 
from a Police report or other information 
that a 'dispute likely to cause a breach of the 
peace exists. The Magistrate is bound to set 
forth the ground on which he is satisfied as 
to the existence to the danger of a breach 
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of the peace. When an order passed by a 
Magistrate under S. 145 (1) is cancelled by him 
on the ground that he is satisfied that no 
dispute likely to cause a breach of the peace 
exists, the Magistrate is not competent sub- 
sequently to revive the proceeding. He can 
only take action to start a fresh proceeding 
upon fresh materials under cl. (1) of the sec- 
tion. So far as the question of possession is 
concerned, an enquiry under S. 145 should be 
j as full as that in a summons-case, entitling ' 
I each party to adduce evidence. The 
order in a proceeding under S. 145 ought to ' 
declare the party in whose favour the Magis- 
trate finds possession to be, and to direct 
that that party sh<all continue in possession 
of the property until evicted tlierefrom in due 
course of law, forI)idding all disturbance of 
such possession until such eviction. A mere 
warning to the opposite jjarty not to interfere 
with the possession of the jiarty in whose 
favour the order is made is not sufiicient. 
Khubi Singh v. Darbari Itlahton. 

22 Cr. L. J. 481 ; 

62 I. C. 177 : 2 P. L. T. 267 : 1921 Pat. 167 : 

A. I. R. 1921 Pat. 176. 

S. 145 — Preliminary order — Proceedings 

under — Preliminary order made and property 
attached — Cancellation of order — Delivery of pro- 
perly to a parly — Proper order. 

Where in proceedings under S, 145 a Magis- ^ 
trate has issued a preliminary order under 
Sub-s. (1) and has attanhed tlie property in 
dispute, the Magistrate has jurisdiction under 
Sub-s. (5) to cancel the original order sub- 
scqucntlj' where the circumstances justify 
this. The Magistrate, however, has no power 
after cancelling the preliminary order to order 
deliverj’^ of the property attached to one of 
the parties to tlie proceedings. The proper 
order in such a case is to direct that the 
property should remain in his custody and 
management pending decision of a Civil Court 
on the question of title. Sahabzada Daljit 
Singh V. Mian 2'cj Singh. 40 Cr. L. J. 930 : 

184 I. C. 290 : 1939 O. W. N. 891 : 

1939 O. L. R. 602 : 12 R. O. 97 : 

A. I. R. 1939 Oudh 284. 

S. 145 — Preliminary order— Reference to 

Police report, sufficiency of. 

Where wliile passing a preliminary order 
under S. 145, the Magistrate has relied on 
the Police report which is on the record, his 
reference to that constitutes sufficient ground 
for the order. Even if the source of informa- 
tion is not recorded, that would be an irregu- 
larity curable by S. 537, Cr. P. C. Sheoprasad v. 
Govindram. 41 Cr. L. J. 799 ; 

189 I. C. 774 : 1940 M. L. J. 375 : 

13 R. N. 78 : A. 1. R. 1940 Nag. 265. 

S. 145 — Preliminary order, requirements 

of — Likely, meaning of. 

It is necessary for making an order under 
S. 14.5, that the Jlagistrate should be satisfied 
at the time of drawing up the proceedings 
that there is then existing a likelihood of 
breach of the peace arising from the disputes 
between the parties with regard to the land 
in question. The word ‘likely’ in S. 145 in- 
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dicates some degree of futurity and may be 
treated as synonymous wi til ‘probable.’ Anadi 
Lai Mithiierjcc v. SuJch Cliand Mandal. 

32 Cr. L J. 398 ■ 
129 I. C. 610 : 1. R. 1931 Cal. 226 : 58 Cal.' 388 : 
34 C. W. N. 899 : A. I. R. 1930 Cal. 715. 

^S. 145— Preliminary order — Statement 

of reasons — Defects in procedure. 

Magistrate must state in writing the grounds 
of his being satisfied of dispute likely to cause 
breach of peace — Otherwise proceedings will be 
,~Yiliatcd. Emperor v. Hira Lai. 

34 Cr. L. J. 449 : 
142 I. C. 775 : 1932 A. L. J. 1087 : 
L. R. 14 All. 18 Cr. : I. R. 1933 All. 151 : 

A, I. R. 1933 All. 96. 

Ss. 145, 439 — Preliminary order, absence 

of — Revision. 

Where a Magistrate fails to pass an order as 
required by Sub-s. (1) of S. 145 subsequent pro- 
ceedings under that section arc vitiated and 
the final order is liable to be set aside in revi- 
sion. Rum Rushan Das v. Ram Laklian Sahu. 

26 Cr. L. J. 630 : 
85 I. C. 918 : 

1 O. W. N. 701 : A. I. R. 1925 Oudh 414. 

:: — S. 145, Cl. (1) — Preliminary order — 

Omission to state grounds — No defect of jurisdic- 
tion. 

The omission to state in the preliminary 
'-order issued under S. 145, Cl. (1) of the grounds 
upon which the Magistrate was and is satisfied 
of the Existence of a dispute likely to lead to a 
breach of the peace, though it makes the order 
defective, does not affect the jurisdiction of 
Court. Posuka KuUa v. Chikka Hina, 

6 Cr. C. J. 345 ; 
17 M. L. J. 449. 

S. 146 (1) — Preliminary order, condition 

precedent of — Jurisdiction. 

The condition precedent authorizing a Magis- 
trate to issue an order under S. 145 (1) is that 
he should be satisfied that a dispute likely to 
cause a breach of the peace 'exists. The fact 
that the complaint shows that the complainant 
was out of possession of the property in dispute 
for over two months does not vitiate the pro- 
ceedings under S. 145, Shesharao Nagorao 
Pain V. Emperor. 19 Cr. L. J. 444-A. : 

44 I. C. 972 : A. I. R. 1918 Nag. 197. 

— S. 145, Cl. (1) — Preliminary order dc- 

' feclivc — Jurisdiction of Magistrate. 

Where the preliminary order under S, 145 (1) 
does not set forth the grounds upon which the 
Magistrate is satisfied that there is a dispute 
likely to cause a breach of the peace, the Magis- 
trate has acted without jurisdiction. Posuka 
Kidlu V. Tandalgara Chikka Hiria. 

8 Cr. L. J. 399 ; 
4 M. L. T. 213. 

S. 145 (1), (4) — Preliminary order — 

Dispossession for more than two months — Pre- 
sumption, whether can be extended — Magistrate, 
duty of, before preliminary order. 

S. 145 (4) makes it incumbent on the Magis- 
trate to decide which of the p.arties was in 
possession on the date of the priliminary order 
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and the proviso only applies if any oilier p.arty 
had been forcibly dispossessed within two 
months thereof. The presumption of posses- 
sion in favour of a particular parly raised under 
the proviso of S. 145 (1) does not arise if the 
party has been out of possession for more than 
two months previous to the date of the prelimi- 
nary order. The fact that proceedings were 
first started under S. 107 and the Magistrate 
came to the conclusion that proceedings under 
S. 145 would be more suitable after a long 
time, would not extend Ibc time under the 
proviso. Tliougli it is competent to a Slagis- 
trate to rely on mere Police report in order to 
pass a preliminary order under S. 145, if be 
came to tlic conehision that there is an immi- 
nent danger of a breach of the peace, it is 
advisable that the Magistrate .should have and 
carefully scrutinize other evidence before 
passing an order under the section as the mis- 
use of provisions of Ss. 107 and 145 requires to 
be discouraged. Nago v. Almaram. 

27 Cr. L. J. 68 : 
91 1. C. 244 ; A. I. R. 1926 Nag. 371. 

S. 145 — Procedure. 

An application was made to a Magistrate to 
take action under S. 145. Tlic Magistrate 
passed an order Hint the opposite party be 
summoned and the complainant should produce 
his evidence. On the date fi.xed, the Magistrate 
merely examined the Palwari and passed the 
final order : Held, that as the Magistrate had 
not followed the procedure laid down in 
Chapter XII of tlie Code, his order was without 
jurisdiction. Bitau Rai v. Bisheshar Rai. 

11 Cr. L. J. 47 : 
5 I. C. 128. 

S. 145— Procedure. 

Complaint under Ss. 107, 145 — Magistrate’s 
omission to draw up original order under 
S. 145 (1) and affix its copy under S. 145 (3), 
vitiates all proceedings. Chanan Singh v. 
Emperor. 39 Cr. L. J. 702 : 

176 I. C. 124 : 40 P. L. R. 20 : 
11 R. L. 165 : A. I. R. 1938 Lah. 345. 

' S. 145 — Procedure. 

Concurrent proceedings under Ss. 107 and 145 
may go on between the same parties. Nasir- 
uddin Sircar v. Gof nruddin Mohamed. 

18 Cr. L. J. 129 : 
37 I. C. 481 : 21.C, W. N. 160 : 
A. I. R. 1917 Cal. 226. 

S. 145 — Procedure — Delivery of posses- 
sion on basis of written statement — Jurisdiction. 

In a preceding under S. 145, the Magistrate 
has no jurisdiction to hand over the posseesion 
of the property in dispute to one of the parties 
to the proceeding merely on the basis of his 
written statement without taking evidence. 
Palani Goundan v. Ktdandavclu Goundan. 

24 Cr. L, J. 429 : 
72 I. C. 541 : 1922 M. W. N. 484 ; 
43 M. L. J. 716 : A. I. R. 1922 Mad. 437. 

S. 145 — Procedure — Dispute concerning 

immovable properly — Question of title, whether 
can be inquired into — Procedure. 

In proceedings under S. 145, it is not the duty 
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of the Magistrate to declare who is entitled to 
possession, the declaration must be as to Avho 
is actually in possession and entitled to remain 
in possession till a decision is given by a compe- 
tent Court. A proceeding under S. 145 should 
be decided on the question of possession and 
not on the question of title, and a party in 
actual possession of the land in dispute is 
entitled to have its possession maintained even 
although it may be liable to vacate such 
possession at the result of a civil suit. Sabda 
Sanlal v. Kushal Santal. 27 Cr. L. J. 784 ; 
95 I. C. 320 : 1926 Pat. 160 : 7 P. L. T. 873. 

S. 145 — Procedure. 

High Court has no power to direct Magistrate 
to initiate proceedings under S. 145. Iiupcra- 
ior V. Lakliano. 10 Cr. L. J. 231 : 

2 S. L. R. 18. 

S. 145 — Procedure. 

In proceedings under S. 145, an order cannot 
be made under S. 107. Shambhu Nath v. Empe- 
ror. 17 Cr. L. J. 527 : 

35 I. C. 832 : 14 A. L. J. 656 : 38 All. 468 : 

A. I. R. 1916 All. 100. 

S. 145 — Procedure. 

In proceedings under S. 145, Courts should 
only follow the procedure prescribed for 
summons-cases where it is convenient to do so. 
There is no provision in the Code which pres- 
cribes that the same procedure should be 
followed, and the provisions of S. 145 clearly 
indicate that the same procedure cannot always 
be followed throughout. Paquma v. Ghir Rai. 

41 Cr. L. I. 96 (b) : 
184 I. C. 751 : 1939 O. W. N. 974 : 

1939 O. L. R. 651 : 
12 R. 0. 142 : A. I. R. 1940 Oudli 22. 

S. 145 — Procedure — Magislralc's duty 

to parlies. 

Where in a proceeding under S. 145 proper 
opportunity is not given to one of the parties 
to represent his case and to cross-examine the 
Avitnesses examined on belialf of the opposite 
party or to produce his documentary evidence, 
he is entitled to have the proceedings trans- 
ferred to the Court of some other Magistrate. 
Gouri Shanker v. Collector of Muzaffarpur. 

26 Cr. L. J. 965 : 
87 I. C. 421 : 6 P. L. T. 215 : 
3 Pat. L. R. 127 Cr. : 
A. I. R. 1925 Pat. 553. 

S. 145 — Procedure. 

Per Nanavutty, J. — Omission of RIagistratc to 
satisfy himself as to existence of dispute vitiates 
entire proceedings and defect is not cured by 
S. 537. Bibi Asghari Khanam v. Emperor. 

36 Cr. L. J. 656 : 
155 I. C. 169 : 1935 O. W. N. 454 ; 
7 R. O. 554 : A. I. R. 1935 Oudh 316. 

• ^ — S. 145 — Procedure — Proceedings, simul- 

taneous, •whether proper — Dispute as to possession 
of laiid — Procccaings, proper. 

Where on the application of the petitioners for 
the assistance of the Magistrate in the matter of 
possession of a piece of land, an injunction was 
issued under S. 144 and the petitioners were 
called on under S. 107 : Held, (1) that the 
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procedure was bad, as in effect, it debarred the 
petitioners from giving evidence of possession ; 
(2) that if on the expiry of the injunction under 
S. 144, there was any apprehension of a breach 
of the peace, the more appropriate procedure 
would be to take proceedings under S. 145, 
Cr. P. C., rather than under S. 107. Abinash 
Chandra Mandal v. Lokenath Gani. 

19 Cr. L. J. 367 : 

44 I. C. 591 : A. I. R. 1919 Cal. 465. 
S. 145 — Procedure. 

Proceedings under S. 107 converted into onc'^ 
under S. 145. Tlie Magistrate must call for 
Avritten statements of parties, record CAudeiice 
under S. 145. His failure to do this renders 
order passed under S. 145 illegal. Sabdeb \. 

J union Jolaba. 19 Cr. L. J. 320 ; 

44 I. C. 336 : 4 P. L. W. 195 : 

A. I. R. 1918 Pat. 625. 

S. 145 — Procedure — Proceedings under 

S. 115. 

In proceedings under S. 145 AA-hat is important 
is that an order should be passed quickly ; it 
docs not matter if the finding in regard to 
possession is AA'rong. Ganpat Kunbi v. Dewaji. 

- 29 Cr. L. J. 676 : 

110 I. C. 228 : 10 A. I. Cr. R. 411. 

S. 145 — Procedure. 

Proceeding under S. 145 should not be combin- 
ed Avith proceedings under S. 107. Farid v. 
Pint. 16 Cr. L. J. 235 ; 

27 I. C. 907 ; 8 S. L. R. 207 : 

A. I. R. 1914 Sind 8. 

S. 145 — Procedure — Proceedings, whether 

can be dropped by Magistrate — Salc-jirocccds 
deposited in Court, disposal of. 

It is open to a Magistrate at any stage to drop 
proceedings under S. 145 on being satisfied that 
no dispute likely to cause a breacli of the peace 
exists. Where in such proceedings, standing 
crops have been attached and sold and tlie sale- 
proceeds haA'c been deposited in Court, the 
proper order to make Avhen further proceedings 
are dropped, is to direct that the money be kept 
in deposit till one party or the other obtains an 
order from the CiAul Court in its faA'our. 
Gothipathi Suryanarayana v. Aukcnccd Prasad. 

25 Cr. L. J. 978 : 

81 I. C. 626 : 46 M. L. J. 565 : 

20 L. W. 58 : 47 Mad. 713 : 

A. I. R. 1924 Mad. 795. 

S. 145 — Procedure — Properly attached — 

Cancclmcnt of order — Disposal of property — Pro- 
per order. 

Where, after attaching certain properties under 
S. 145 the order is, on inquiry, cancelled on the 
ground that there is no immediate danger of a 
breach of the peace, the Jlagistrate has no 
jurisdiction to direct that the attached proper- 
ties should be delivered to one of the parties, as 
that Avould be in effect deciding the question at 
issue betAveen the parties. He should keep 
them or their sale-proceeds, if perishable, in 
desposit until one of the parties establishes its 
rights in a Civil Court. Chenga Rcddi v. Rama- 
sami Gounden. 16 Cr. L. J. 104 : 

27 I. C. 152 : 1 L. W. 1032 : 

A. I. R. 1915 Mad. 588. 
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— -S. 145 — Frocecdure—Itcjitsal to grant 

time for filing teritten statement — Final order made 
on trial ex pnrtc, propriritj of — Further enqnirif — 
Procedure. 

In a proceeding under S. I t.j llie land in 
dispute having been attached, the Killi .Tanuarj' 
was fixed as the date of hearing. t)n that dale 
the first part}', who Iiad not been served with 
notice until the 8th of .Tanuary, npiilied for 
time to file a written statement, but the 
_^Magistratc refused tlic application and trying 
''flic ease practicallj' c.v parte, made an order in 
favour of the second party ; Held, (1) that the 
proceedings were not conducted rjuitc fairly to 
the first partj’, inasmucli as the land being 
under attachment, there was no immediate 
prospect of a breach of the peace ; (12) that the 
order of the Jlagistratc must be set aside and 
the case sent back to .him for further inquiry 
and trial according to law. liamesli Chandra Sen 
V. Aijuddi Sheikh. 19 Cr. L. J. 799-A : 

46 I. C. 719 : A. I. R. 1918 Cal. 158. 
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Procedure laid down for summons cases is not 
applicable to proceedings tinder S. l-f.j :ind the 
parlies cannot claim it as a matter of 
right that the Magistrate should assist 
them to produce their evidence by Issuing 
summons or other procc.sses upon their wit- 
nesses. Tarapada Bisxcas v. Xural Ilaquc Mia. 

2 Cr. L. J. 679 : 

I. L. R. 32 Cal. 1093 ; 2 C. L. J. 280. 

S. 145 — Procedure — Trial as in a civil 


i .suit — PrccedtiTc. 

' The Magistrate should not deal with a proceed- 
ing under S. 14.) as if it is a civil suit. The 
I only question the Magistrate has to decide in 
the c.asc is who is in actual possession of the 
! land in dispute and where he docs not do so, 
I his order is cntirch' without jurisdiction, 
I Kochai Fakir v, Pomcsli Chandra Bis-iCas. 

8 Cr. L. J. 28 : 

I 12 C. W. N. 773 : 35 Cal. 795. 

• S. 145 — Procedure. 


S. 145 — Procedure — Report stating one 

party is in possession and recommending injunc- 
tion against other — Initiation of proeccdinas under 
S. J-IS, whether illegal. 

A Police report staled that there was an 
immediate apprehension of the breach of the 
peace but recommended that as the first parly 
was in possession and the second party was 
trying to oust him, an injunction may be issued 
against the second party under S. IM. The 
Magistrate, however, considered that it was 
better to start proceedings under S. 14.) : Held, 
that there was nothing illegal in the procedure 
adopted by the JIagistratc. Ahmed Ali Sheikh 
V. Sahed Sardar. 30 Cr. L. J. 1027 : 

119 I. C. 372 : 49 C. L. J. 428 : 

33 C. W, N. 858 : I. R. 1929 Cal. 788 : 

A. I. R. 1929 Cal. 468. 

S. 145 — Procedure — Proceedings. 

Slipshod procedure is ■ to be condemned even 
though it docs not necessarily result in vitiating 
the whole proceeding. Bibi Asghari Khanam v. 
Emperor. 36 Cr. L. I. 656 : 

155 I. C. 169 : 1935 O. W. N. 454 : 

7 R. O. 554 : A. I. R. 1935 Oudh 316. 

;-S. 145 — Procedure — Summoning of wit- 
nesses cited by parlies — No ground of Magistrate 
being satisfied-— Non-eompliance wilh S. 145 (J)— 
Proceeding, if vitiated. 

When making an order on an application under 
S. 145, the Magistrate ought to comply with the 
provisions of S. 145, Cl. 1, and he ought to make 
an order in writing stating the grounds of his 
being satisfied that a dispute likely to cause a 
breach of the peace existed. This failure, 
together with the fact that the Magistrate 
actually has no grounds whatsoever for being so 
satisfied, vitiates his whole proceeding. Dr. 
A. Meah v. Steel Brothers efi Co., Ltd, 

39 Cr. L. J. 708 : 

176 I. C. 266 : 11 R. Rang. 40 : 

A. I. R. 1938 Rang. 229. 

S. 145 — Procedure — Summons Case, pro- 
cedure for, not applicable — Witness, summons or 
processes for. 


Where proceedings under S. 145 of the Cr. 
P. C. arc started and evidence is rcs- 
corded, the proceedings can only be termi- 
n.atcd by a decision upon the evidence as to 
the possession of the contending parties 
under Cl. (4) of S. 145. Under Cl. (5) of 
S. 145, a Magistrate can drop proceedings 
upon the only ground mentioned therein, viz., 
that there no longer exists any imminent 
danger of a breach of the peace. Ilirnmat 
Mian v. Emperor, 19 Cr. L. J. 712 : 

46 I. C. 296 : A. I. R. 1918 Pat. 500. 

S. 145— Procedure— Writs for delivery 

of jwssession taken out by landlord hi execution 
of rail decree against various holdings — Only 
one proceeding common to all holdings — Land- 
lord alone appearing and filing written slalc- 
meni of his claim— Proceedings held nol proper. 

In execution of his rent decrees in respect 
of various holdings, the landlord took out writs 
of delivery of possession; On resistance by 
the ten.ants, the Police lodged information 
with Magistrate calling for action under 
S. 145. Tlic Magistrate did not draw up one 
proceeding in respect of each holding but a 
single irrocccding covering the whole number 
of khalas comprising the several holdings 
dealt with. The proceedings called on the 
parties to attend the Court of the Magistrate, 
and to put in written statements of their 
respective claims. The landlord put in a 
written statement of his claim but not one 
of the tenants put in any written statement. 
The Magistrate did not proceed ex parte and 
hear evidence on the side of the landlord 
nor did lie grant time to the tenants to file 
their written statements. He went into 
evidence without first ascertaining which of 
the tenants were claiming what lands, and 
he decided the proceedings as if the entire 
lands in suit had been claimed by the whole 
body of the tenants jointly : Held, that the 
Magistrate should have dealt with the case 
of each holding separately and should have 
given the tenants opportunity of producing 
evidence to show which of the holdings was 
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claimed by each one. Ram Kishun Singh 
V. Faujdar Go]}. 38 Cr. L. J. 842 : 

170 I. C. 90 : 3 B. R. 659 : 10 R. Pat. 75 : 

18 P. L. T. 824 : A. I. R. 1937 Pat. 413. 

Ss. 145, 146 — Procedure — Order “ nol 

to ohslruct ” zoithout taking evidence, if final — 
Procedzire. 

In a proceeding under S. 145, the prelimi- 
nary order was made, the statements of the 
parties as required by Cl. (4) of the section 
were put in, but the Magistrate without 
examining the parties or taking anj"^ evidence, 
ordered a party “ not to obstruct ” : Held, 
that the order was not a final order under 
the section and that if there was still a 
danger of a breach of the peace, the Magis- 
trate must complete the proceedings as 
required by S. 145 and make a proper order 
either under that section or under S. 14G. 
In re : Dyazaappa Basgwida Pa til. 

16 Cr. L. J. 434 : 

29 I. C. 66 : 17 Bom. L. R. 382 : 

A. I. R. 1915 Bom. 98. 

Ss. 145, 146 — Procedure — Proceedings — 

Attachment — Subsequent application by third 
party to rc-open proceedings — Procedure — Magis- 
trate, duty of. 

Proceedings under S. 145 were instituted 
between two parties, and the iilagistrate being 
unable to satisfy himself as to which of them 
was in possession of the land in dispute, 
attached it under S. 14G. Subsequently 
petitioner appeared and pointed out that the 
land in dispute belonged to his ward, a 
minor, and applied to be allowed to prove 
his ward’s possession, but the Magistrate 
declined to accede to the application : Held, 
that tlic course adopted by the Magistrate 
was bad and that he ought to have given 
petitioner an opportunity to make out his 
case for the protection of his rights. Clair 
Smith V. Abid Hzissain. 18 Cr. L. J. 637 : 

39 I. C. 1005 : 1 P. L. W. 373 : 

A. I. R. 1917 Pat. 661. 

Ss. 145, 146 — P ro ced ure — Pro ceed i ngs 

under S. 145 — Magistrate indecisive about 
possession — Continuance of attachment, legality of. 

When a Magistrate before whom proceedings 
under S. 145 have been initiated is in an 
indecisive state of mind as to which of the 
two parties to the proceeding Avas in posses- 
sion, he should record under S. 14G finding 
that he is unable to satisfy himself as to 
which of the tAvo parties Avas in possession 
on the date of the preliminary order and 
then proceed, to attach the property, if it 
has not been already attached under the 
second proviso to Cl. (4) of S. 145. When a 
Magistrate attaches in cases of emergency 
the property Avhich is the subject of dispute, 
under the second proviso to Cl. (4) of 
S. 145, and after receiving all the evidence 
adduced by the parties is unable to satisfy 
himself as to Avhich of the parties Avas in 
possession at the date of the preliminary 
order, it is quite open to him to continue 
the attachment already made till a competent 
Court has determined the rights of "the 


Cr. P. CODE. (1898), S. 145 

parties or the person entitled to possession. 
Jati Mohammad w Jivan Khan. 

29 Cr. L. J. 861 : 

111 I. C. 445 : A. I. R. 1928 Nag. 325. 

Ss. 145, .146 — Pro -edure under S. 145 

zohclher can be struck off — Procedure. 

Where proceedings under S. 145 haA’^e once 
been started, the Magistrate has no juris- 
diction to strike them off. He must pass 
an order either under S. 145 or under 
S. 14G. Trilochan Das v. Jogeslmar Das. 

20 Cr. L. J. 464 : 

51 I. C. 352 : A. I. R. 1919 Pat. 37. 

Ss. 145, 203 — Procedure — Proceedings 

under S. 145 — Procedure to be follozoed — Evi- 
dence recorded in another revenue case pending 
in Court, consideration of. 

S. 203, Cr. P. C., has nothing to do Avith 
proceedings under S. 145 and AA’hcre an appli- 
cation is made under S. 145, the Magistrate 
ought to proceed Avith the case according to 
the proAUsions of S. 145. The only case in 
Avhich a Magistrate can refuse to take action 
under S. 145 is AA’hen he is not satisfied 
that there is a danger of a breach of the 
peace. In case he is satisfied by the 
Police report that there Avas a danger of 
a breach of the peace, his duty is to 
proceed under S. 145 and to issue notices to 
the parties. If notices are issued to the 
parties and Avritten statements filed by them, 
it is again his duty under Sub-s. 4 of S. 145 
to receiA’e all such cA'idence as might have 
been produced by the parties. The procedure 
of the Magistrate in considering the cA'idence 
gh'en in another case as evidence in S. 145 
case CA'en though the other case Avas 
pending in his oAvn Court as a Revenue 
Court is entirely unauthorised and illegal. 
Emperor v. Stibhan. 

40 Cr. D. J. 33 : 

178 I. C. 252 : 1938 O. W. N. 1099 : 

1938 O. L. R. 475 : 11 R. Oudh 104 : 

A. I. R. 1938 Oudh 15. 

Ss. 145, 350, 360 — Procedure— Power of 

Magistrate to rely on evidence taken by his pre- 
dcccssoTt 

In a proceeding under S. 145, the Magistrate 
is Avithin his jurisdiction to decide the case 
upon the evidence partly recorded b}’' Jiis 
predecessors and partly by himself even though 
one of the parties demands a de novo hearing. 
Sondhi Singh v. Govind Singh. 25 Cr. L. J. 89 : 

76 I. C. 25 : 5 P. L. T. 237 : 

2 Pat. L. R. 108 Cr. : A. I. R. 1924 Pat. 786. 

Ss. 145, 356— Procedure— Order under 

S. 145 — Procedure under S. 356 not complied with, 
effect of. 

The provisions of S. 35G (3) of the Cr. P. C. 
apply only to cases in Avhich the evidence 
recorded under the first sub-section is not 
recorded in the Magistrate’s own hand. The 
provisions of sub-section are imperatNe and 
Avhere a Magistrate in a proceeding under 
S. 145 does not folloAV this proeedure, his ; 
order cannot be sustained. Sadananda Mandal 
v. Krista Mandal. 16 Cr. L. J. 192 : 

27 I. C. 672 : 19 C. W. N. 124 : 

42 Cal. 381 :,A. I. R. 1915 Cal. 664. 
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Ss. 145, 537 — Procedure — Dispulc as to 

immovable property — Preliminary order, service 
and publication of — Irregularity. 

Under Sub-s. (3) of S. 145 a copy of the 
preliminary order made by tlic .Magistrate 
must be served on the parlies and must also 
be publislicd b\’ being posted on llie land 
itself. The failure to serve and publisli the 
order in this manner is, Iiowevcr, an irregular- i 
ity which is curable under the provisions of 
^ S. 537 of the Code and does not bj’ itself 
..^vitiate the proceedings. Navng JMaung v. 
Mating Po Yon. 27 Cr. L. J. 660 : 

94 I. C. 708 : 3 Rang. 169 : 
A. I. R. 1925 Rang. 270. 

S. 145— Question of title. 

Criminal Court could not ordinarily, in pro- 
ceedings under S. 145, go into queslion of 
title but sltould concern itself with the ques- 
tion of title. In re : Mallappa Pasappa Kurna- 
balltt. 27 Cr. L. J. 734 : 

95 I. C. 62 ; 28 Bom. L. R. 488 : 
A. I. R. 1926 Bom. 313. 

S. 145 — Question of title, if can be con- 
sidered — Order as regards future possession, legal- 
ily of — Proceedings, if can be compromised or 
referred to arbitration — Preliminary order, cancel- 
lation of, mhen matters are referred to nrb'dra- 
tion. 

V In proceedings under S. 143 no quc.stion of 
^ ^ title can be taken into consideration nor can any 

- order be passed as regards future possession with- 
out reference to the actual possession at the date 
of the preliminary order. Gangadhar v. Bal- 
krisbna. 31 Cr. L. J. 191 : 

121 1. C. 47 ; A. I. R. 1929 Nag. 285. 

Ss. 145, 148 (3) — Question of title — 

Order for removal of a bundh — Costs — Damages for 
crops. 

lYhere in a case under S. 145 the Magistrate 
tried the question of title as in a civil case, 
directed the removal of a bundh and awarded 
damages for crops as well as costs in the case ; 
Held, (1) It was the duty of the IMagistrate 
. to enquire as to which party was in posses- 
sion and not to treat the case if the matter 
before him was solely one of title; (2) He 
had no power to make an order under S. 145 
directing the bundh to be removed; (3) The 
Magistrate was not entitled to make an order 
? under S. 148 (3) except as to costs incurred 

V for witnesses or pleader’s fees or both. He 
could not award damages for crops. Prayag 
Marlon v. Gobind Marlon. 2 Cr. L. I. 552 ; 

9 C. W. N. 862 : 1. L. R. 32 Cal. 602. 

S. 145 — Pcceiver, appointment of — Re- 
muneration. 

The rate of remuneration fixed for Receivers 
under the C. P. C., does not necessarily pro- 
vide the limit of the rate of remuneration to 
be fixed for a Receiver appointed in a pro- 
ceeding under S. 145. The total amount of 
the Receiver’s remuneration, however, should 
not, in any case, exceed the amount of the 
net income rcjilised by the Receiver. Yamuna- 
bai V. Emperor. 27 Cr. L. J. 22 : 

91 1. C. 54 : 8 N. L. J. 167 : 
A. I. R. 1925 Nag. 462. i 


Cr. P. CODE (1898), S. 145 

S. 145 — Receiver, appointment of, vali- 
dity of. 

Under S. 145 a Magistrate has in cases of 
emergency the power to attach the subject in 
dispute, but he has no power at that stage 
to appoint a Receiver. AVhere a Magistrate 
takes proceedings under S. 145, the object of 
the law is that he shall confirm the party in 
actual possession. He is not competent to 
dispossess such a party by appointing a Re- 
ceiver and the orrler of attachment which the 
law em])owers him to make has no greater 
force than any Civil Court attachment, the 
effect of which is generally to restrain aliena- 
tion. A Receiver can be appointed only, 
where the Magistrate is unable to decide which 
of the parties is in possession and has a right 
to remain in possession, and considers it 
necessary that the propertj' should vest in 
some person appointed by the Court under 
S. 14<!, Cr. P. C. Mewa Lai v. Emperor. 

19 Cr. L. J. 249 : 
44 I. C. 41 : 1917 Pat. 363 : 
3 P. L.J. 147 : 4 P. L. W. 359 : 
A. I. R. 1918 Pat. 197. 

S. 145 — Receiver — Attachment. 

Attachment need not be only by prohibitory 
order — Court can take possession or appoint 
Receiver. Prem Kaur v. Benarsi Das. 

34 Cr. L. J. 342 : 
142 I. C. 207 : 
34 P. L. R. 368 : 1. R. 1933 Lah. 177 : 

A. I. R. 1933 Lah. 409. 

S. 145 — Receiver — Dispute as to posses- 
sion — Possession of Receiver. 

AVhen a Receiver has been appointed by Court 
for certain properties, his possession should, for 
the purposes of S. 145 be regarded as posses- 
sion on behalf of the party who might ultimate- 
ly be found by the Magistrate to be in posses- 
sion immediately before the date of the 
Receiver's appointment . Ismail Ghami Ammae 
V. Katima Rowther. 13 Cr. L. J. 23 : 

10 M. L, T. 573 : 24 M. L. J. 154 : 13 I. C. 215. 

S. 145 — Receiver — Possession proceedings 

— Receiver, not in actual possession, whether 
necessary parly to. 

In an inquiry under S. 145 between old and 
new tenants of an estate, the Receiver who 
is not in actual possession and who only grant- 
ed leases to some of the new tenants, is not a 
necessary party. Maddipoti Chinna v. 
Narayanaswaniy Naida. 12 Cr. L. J. 185 : 

9 I. C. 1009 : 9 M. L. T. 502. 

S. 145 — Receiver’s possession. 

Receiver’s possession is on behalf of the 
successful party. Rajtabali Khan v. Fakri 
Bibi. 

134 I. C. 906 : 58 Cal. 1070 : 35 C. W. N. 483 : 
I. R. 1931 Cal. 906 : A. I. R. 1932 Cal. 29. 

S. 145 (4) — Receiver— Appointment of — 

Court can attach property — Whether can appoint 
Receiver — ‘Attach’, meaning of — Possession of 
attached properly — If he can be aivarded costs in- 
curred by him for managing it — Proceedings under 
S, 145 are for speedy remedy. 

Magistrate cannot appoint a Receiver under 
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S. 145 (4'. The Magistrate ean only attach 
tlie property but it is not stated in the Code 
as to how the attachment is to be effected. 
If the land in dispute is land paying revenue to 
Government, and if analogy of S. 88 were to be 
followed, the Magistrate must attach it through 
the Collector. The word “attach” merely means 
to bring under the control of the Court, and 
Magistrate is entitled to effect tliat object in 
any way which is within his power. Certainly, 
tile appointment of a Receiver with 
the power of a Receiver under tlie Code 
of Civil Procedure is not one of those waj's, 
because unless that power is expressly given, 
a Magistrate cannot exercise it. It is not 
advisable to employ the term “Receiver” owing 
to the possibilities of misunderstanding tliat 
may arise, yet it is clear that if the Magistrate’s 
attachment is to be effected, he must put 
some person into possession of the property, 
who will have authority to maintain his pos- 
session. The person put in jiossession of the 
property can be awarded the legitimate costs 
incurred by him for managing the property. 
Maung Siin U v, .l/ou jig Lit Gale. 

39 Cr L. J. 484 : 

174 I. C. 958 ; 10 Rang. 451 : 

A. I. R. 1938 Rang. 88. 

S, 145 — llclcvttucy of title — Grave irregu- 
larity iu the proccediugs of the Magistrate — 
Formal order tiuder Cl. {1) of the section passed 
itoo months after dispossession — Question of laio 
involved in the ease. 

The formal order under Cl. (1) of the .section 
passed more than two months after disposscs- 
.sion, is against the provisions of its Cl. (4) and 
is, tliercforc, illegal and in itself siillieient to 
invalidate the whole proceedings. 'Where 
a complainant has not got a clear title to the 
property in dispute and dillieult ((ucslions of 
law are Involved to decide it, which cannot 
properly be decided by a Criminal Court, the 
best co\irsc for the Magistrate is to refuse to 
jjrocecd under the said S. 145. LaJehan v. 
Begam. 4Cr. L.J. 425: 

1 P. W. R. Cr. 20. 
S. 145 — Helevancy of title — No apprehen- 
sion of breaeh of peace — Proceedings xoithout 
jurisdiction — 2'itle, relevancy of. 

Where a proceeding under .S. 145 is founded 
upon a Police report, and in that report there 
is nothing to suggest that there is any appre- 
hension of a breach of the pence, the proceeding 
is without jurisdiction and liable to be set 
aside. In proceedings under S. 145, a Magi.s- 
Irate is entitled to look into the question of 
title only to arrive at a satisfactory conclusion 
on the question of possession. Ham Saroop v. 
Darsano Kocr. 21 Cr. L. J. 748 : 

58 I. C. 252 : 1 P. L. T. 387 : 

A. I. R. 1920 Pat. 499. 

S. 145 — Helevancy of title — Proceedings 

under — Title, relevancy of. 

In proceedings under S. 145, a Magistrate is 
entitled to rely on the documentary evidence 
as to title to corroborate the oral evidence as 
to possession. Adaikhan v. Mallakarnppan. 

23 Cr. L. J. 197 : 

65 I. C. 853 : 15 L. W. 62 : 

1923 M. W. N. 12 : A. I. R. 1922 Mad. 188. 


Cr. P. CODE (1898), S. 145 

S. 145 — Relevancy of title — Title, ques- 
tion of. 

Questions of title are of little importance 
under S. 14.5, e.xcept in so far as they may ■ be 
available to show who was in actual physical 
possession of the land at the time when pro- 
ceedings were taken. Devendra Nath Khan 
v. Dhnnmoni Dassi. 35 Cr. L. J. 489 : 

147 r. C. 817 ; 37 C. W. N. 849 : 
6 R. C. 371 : A. I. R. 1934 Cal. 95. 

^S. 145 — Helevancy of title — Title, ques- 
tion of. 

In a proceeding under S. 145 the Court is in 
no way concerned with the question of title, 
it has merelj' to consider and investigate the 
question of possession. Ram Prasad Sahu v. 
Emperor. 21 Cr. L. J. 136 : 

54 I. C. 616 : A. I. R. 1920 Pat. 520. 

S. 145 — Relevancy of title — Title, ques- 
tion of, not to be determined — Possession, mere 
fact of, to be determined. 

The question of title does not arise in proceed- 
ings taken under S. 145. There the Magistrate 
has simply to determine with which of the 
parties possession lies at the time. Inayal 
Ullah V. Amanat Husain. 15 Cr. L. J, 470 : 

24 I. C. 350 : 10 L. J. 242 ; 
A. I. R. 1914 Oudh 31. 
S. 145 — Revision. 

Although the High Court has no revisional 
jurisdiction with respect to proceedings under 
S. 145, it will nevcrtlicless interfere with an 
order which is without jurisdisdiction. Nga Po 
Tin V. Nga Po Sauna. 24 Cr. L. J. 740 : 

74 I. C. 68 : 1 Rang. 53 : 2 Bur. L. J. 32 : 

A. I. R. 1923 Rang. 211. 

S. 145 — Revision. 

Case under S. 145 — Magistrate arriving at con- 
clusion after due inquiry— Finding of fact, can- 
not be impugned in revision. 

35 Cr. D. J. 1056 (I) : 
150 I. C. 143 : 11 O. VV. N. 375 : 
6 R. D. 613 : A. I. R. 1934 Oudh 158 (1). 

S. 145 — Revision — CrojJS on disputed 

land deposited xoith third parly — Possession — Joint 
Magistrate ordering division of crops — High 
Court, interference by. 

Where previous to the drawing up of proceed- 
ings under S. 145, a Magistrate Jiad caused the 
paddy crops on the disputed land to be cut and 
deposited witli a tliird party, and after the pro- 
ceedings had been drawn uj) between the con- 
tending parties, one of whom claimed to be in 
sole possession of the land and the other to be 
in joint po.ssession of the same, the Magistrate 
finding that the parties were in joint possession 
of the land, and there was no likelihood of a 
breach of the peace, ordered tlie paddy to be 
equally divided between the two parties: Held, 
that the Magistrate had discretion to pass soma 
order regarding the property which he found 
himself in custody of, and that the High Court 
was not bound to interfere with the order. 
Jshan Chandra v. Srinath. l8 Cr. L. J. 616 (b) ; 

39 I. C. 984 : 1 P. L. W. 543 : 
A. I. R. 1917 Pat. 660. 
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S. 145 — licvision—High Court, inter- 
ference b;/ — Exclusion of some of the properties 
in dispute from cnquirij — Final order by another 
Magistrate as to possession of excluded lands, 
legality of. 

A High Court will interfere in only very ex- 
ceptional cases with orders made under S. 14.'>. 
Where a Magistrate, after a protracted enquiry 
into a dispute relating to certain lands, exclud- 
es some specified plots from the scope of the 
),xnquiry, another Magistrate who succeeds him 
' in oiTice, cannot pass orders declaring one of 
the parties in the possession of sucli excluded 
plots. IJardco Singh v. Earn Charitcr Singh. 

17 Cr. L. J. 286 : 

34 I. C. 1006 : A. I. R. 1916 Pat. 418. 
S. 145 — Eevision — Instituting fresh pro- 
ceedings inspite of and during pendency of the 
Rule issued by the High Court to set aside order 
passed in previous proceedings, highly improper. 

When a Rule is issued bj’ the High Court on 
the District Magistrate staying furtlier proceed- 
ings, all subordinate Magistrates arc bound to 
obey the orders of the High Court, and no 
subordinate Magistrate would be justified in 
carrying on proceedings with reference to the 
propert}' in dispute which is the subj-'ct-matter 
of the Rule or institute fresh proceedings. Pran 
Ballav V. Hash Bchari. 4 Cr. L. J. 397 : 

\ 4 C. L. J. 418. 

^ ' S. 145 — Revision — Interference — Ejeet- 

ident of tenant by Revenue Authority — Tenant’s 
unlawful obstruction. 

The High Court should, except for very special 
reasons, not interfere on the revision side in 
cases under S. 145. But where the order of the 
Court below is wide and so much opposed to law 
and justice alike and the respondents’ conduct 
lias been so lawless and high-banded that to 
leave matters as they arc, would be an unsound 
exercise cf discretion, rcvisioiial power should be 
put in motion. Where a competent ncvcniic 
Oificer rightly or wrongly decides that notice of 
ejectment has been properly served upon a 
tenant and actually gives possession of the land 
to the landlord, thereafter the tenant’s only 
lawful course is by way of appeal or such other 
lawful way to seek the remedy. If the tenant 
obstructs the landlord in any unlawful manner, 
/ the tenant is guilty of a criminal offence and is 
) liable to be dealt with under S. 145. Sri Ram 
, <v. Faujdar Singh. 13 Cr. L. J. 719 : 

33 P. W. R. 1912 Cr. : 193 P. L. R. 1912 : 

16 I. C. 527. 

S. 145 — Revision — Irregularity amount- 
ing to want of jurisdiction — Interference by the 
High Court. 

A Magistrate drew up a proceeding under 
S. 145 but he did not serve any notice upon the 
first party in accordance with Sub-s. (3) nor 
did he fix a notice on some conspicuous place 
at or near the subject of dispute, nor receive 
a written statement from either party before 
he passed his final order. There was no appear- 
anee on behalf of the first party and no 
opportunity was given to cite witnesses or to 
put in any documentary evidence. But on 
examining one witness on behalf of the second 
party, the Magistrate held that there was a 
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likelihood of breach of the peace and declared 
the second party to be in possession : Held, 
that the proceedings of the Jlagistrate were 
so irregular as to amount to a want of jurisdic- 
tion and to justify the interference of the High 
Court. Sajjad Ahmed Chaudhury v. Parbati- 
Cbaran Roy, 8 Cr. L: J. 119 : 

12 C. W. N. 848 : 8 C. L. J. 71 : 

35 Cal. 774. 

S. 145 — Revision — Local enquiry by 

Magistrate — Final order based on local enquiry — 
Material error in exercise of jurisdiction, 

A decision under S. 145, Cr. P. C. based on 
the result of a local enquiry to the disregard of 
ciidencc on the file is illegal and liable to be 
set .aside in revision. Lai Behari Saha v. Bejoy 
Shankar Sikdar. 3 Cr. L. J. 193 : 

10 C. W. N. 181. 

S. 145 — Revision. 

Magistrate assuming function of Civil Court — 
Order amounting to one of ejectment on 
grounds of title cannot be interferred with 
in revision when effect of order has expired. 
Chhakan Rani v. Raghunalh Ram. 

36 Cr. L. J. 474 : 
154 I. C. 184 : 7 R. P. 440 : 

A, I. R. 1935 Pat. 145, 

S. 145 — Revision — Magistrate dccidinq 

question not raised in notice — Revision — Inter- 
ference. 

Where in proceedings under S. 145 the Magis- 
trate decides questions not raised in the notice 
to the parties, the Magistrate e.xceeds his 
jurisdiction and his order must be set aside. 
2'cj Bhan Singh v. -lagdish Prasad Singh. 

37 Cr. L.J. 1058 : 
164 I. C. 1120: 1935 O. W. N. 373: 

9 R. O. 138 : A. I. R, 1936 Oudh 188. 

S. 145 — Revision — Magistrate’s order 

without giving the parties opportunity to produce 
evidence — Illegality of the order — Revision. 

An application was made to a Magistrate to 
take action under S. 145. No preliminary order 
was recorded by the Magistrate. The JMagis- 
tratc visited the place in dispute, called upon 
the parties to put in statements of their 
cases and, without allowing either side to 
produce evidence, passed orders. He did not 
at .all decide, who was in possession when he 
started the proceedings : Held, that the pro- 
cedure adopted by the Magistrate was prejudi- 
cial to the parties and his order was liable 
to be set aside. Jhabha v. Dalchand. 

13 Cr. L. J. 296 : 14 I. C. 760. 

S. 145 — Revision — Magistrate’s refusal 

to procure attendence of witnesses — Revision. 

In a proceeding under S. 145, it is not 
obligatory on the Magistrate to enforce the 
attendance of any witness at the instance of the 
parties. Where a party, in a proceeding under 
S. 145 states that four material witnesses did 
not appear and complains that the Magistrate 
did not enforce their attendance, .but it does 
not appear what evidence these witnesses were 
going to give and there is nothing to show 
what efforts the party has made to procure 
their attendance : Held, that nothing like a 
case of denial of justice has been made out and 
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tliat the High Court could not interfere. 
Ilarendra Kumar v. Gerish Chandra. 

11 Cr. L. J. 530 : 

7 I. C. 798. 

S. 145 — Revision — Magistrate’s refusal 

to lake action — Revision. 

If in a proceeding under S. 145 the Magistrate 
after issuing a preliminary order and holding 
an inquiry, comco to the conclusion that, a 
declaratory order is necessary and passes such 
an order under Cl. (0) of the section, siieh order 
is capable of revision under S. 4:15. Where, 
however, he comes to the conclusion that there 
is no possibility of a breach of the peace and 
declines to proceed under S. 145, his order is 
not an order under Cl. (G) of the section and is 
.not liable to revision. Moohjamal Topandas 
V. Ali Mohammad Jadow. 26 Cr. L. J. 1333 : 

89 I. C. 309 : 18 S. L. R. 278 . 

A. I. R. 1926 Sind 85. 

S. 145 — Revision — Magistrate refusing to 

examine xoilncsscs — Jurisdiction of High Court 
to interfere. 

Where in a j)rocecding under S. 145 the 
trjnng Magistrate refused to examine the 
witnesses of a p.artj' who were present in 
Court : Held, that the refusal is in direct 
contravention of Cl. (4), S. 145, and the High 
Court has jurisdiction to interfere. Manmatita 
Nath Mittcr v. Daroda Prosad Roy Chotodhuri. 

1 Cr. L. J. 774 : 

1 L. R. 31 Cal. 684. 

S. 145 — Revision — No order in zoriting 

— Ultra vires — Revision, 

Where a Magistrate has recorded no order 
in writing under S. 145, stating the grounds 
of his being satisfied that a dispute likely to 
cause a breach of the peace exists concern- 
ing immovable property, his proceedings arc 
not such as arc justified by Chapter XII of 
the Code, and may bo set aside in revision 
as entirely -without jurisdiction. Bihari Lai v, 
Chajjii. 2 Cr. L. J. 222 : 

2 A. L. J. 272. 

S. 145 — Revision. 

No question of law involved in case — 
Reasons of Magistrate on facts not unsound 
or untenable — Interference by High Court is 
not proper. 

35 Cr. L. J. 611 : 

•148 I. C. 198 ; 6 R. P. 426 : 

A. I. R. 1934 Pat. 33. 

S. 145 — Revision — Non-compliance zoith 

procedure — Its effect. 

When the copy of the preliminary order is 
not served upon any one or afilxed to some 
conspicuous place at or near the subject of 
dispute and none of the parties interested 
except one is heard or evidence taken ; Held, 
that the proceeding.^ to the District Magis- 
trate is without jurisdiction and must be set 
aside. Abdulla Khan v. Gimda. 

6 Cr, L. J. 113 : 

7 P. R. 1907 Cr. : 2 P. W. R. 79 Cr. : 

9 P. L. R. 189. 

S. 145 — Revision — Omission of the 

Magistrate to set out in his order the matter in 
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dispute — Effect of — Revisioti — Powers of the High 
Court. 

Where a Magistrate acts with jurisdiction in 
deciding an application under S. 145, the 
High Court has no power to interfere in 
Revision. Where a Magistrate issued an 
order stating that he was satisfied from the 
information given to him that a dispute likely 
to result in a breach of the peace existed 
and he required the parties to attend his 
Court on a day fixed : Held, that his order 
was an order w'hich he had jurisdiction to 
pass. It would have been well if he had set out 
in greater detail : (1) the ground of his being so 
satisfied, and (2) the subject-matter of dispute ; 
but his omission to do so did not vitiate the 
proceedings. Babban Singh v. Baldeo Singh. 

5 Cr. L. J. 117 : 

4 A, L. J. 91 : 27 A. W. N. 50. 

S. 145 — Revision— Order of Magistrate 

zoithout compliance zoith lazo — Revision. 

Where a Magistrate closes a proceeding under 
S. 145 without complying with all the provisions 
I of the section and to the prejudice of one of the 
parties, a revision lies to the High Court. 
Jhengar v. Bajj Nath. 14 Cr. L. 277 : 

19 I. C. 709 : 11 A. L. J. 586. 

S. 145 — Revision — Order on merits — 

Revision. 

In a case under S, 145 when the Magistrate 
has, on perusal of the written statements of the 
parties, decided that the possession of the first 
party is that of an agent and that the 2nd party, 
the principal, is entitled to possession, the 
decision being on the mirils, the High Court will 
not interfere in revision. Vaidyanath Iyer v. 
Suppalu Ammal. 15 Cr. L. J. 669 : 

25 I. C. 997 : 1914 M. W. N. 795 : 

A, I. R. 1915 Mad. 27. 

I 

S. 145 — Revision — Order under — Re- 
vision — High Court, intcTfercncc by. 

No order under S. 145 can be set aside by the 
High Court in its revisional jurisdiction, except 
on the ground of want of jurisdiction or pre- 
judice to the accused. Departure from pro- 
cedure sulficiently grave might justify the 
Iliglj Court in holding that an order was with- 
out jurisdiction. Balzoant v. Balkrislna. 

20 Cr. L. J. 176 : 

49 I. C. 496 : A. 1. R. 1919 Nag. 115. ^ 

S. 145 — Revision— Order under revision \ 

— Judicial Commissioiter' s Court, potoers of. 

The Judicial Commissioner’s Court, having no 
authority to revise proceedings except that given 
to it by the Cr. P. C. has no authority to set 
aside an order passed by a Magistrate under 
S. 145. Ibad-ullah Khan v. Rahat-zdlah Khan. 

16 Cr. L. J. 541 : 

29 I. C. 669 : 18 O. C. 69 ; 

A. I, R. 1915 Oudh 208. 

S. 145 — Revision — Order under, not 

accurate — Omission to publi.sh locally — Land 
situate in different districts — Decision as to 
possession — Title. 

An order under S. 1 15 (8) is not defective 
mcrcl}' on the grou.ad that the property in 
dispute was not set forth with sufiicien 
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accuracy v.'hcn the parties appeared to know ' 
tlie land perfectly well. An omission to have , 
a copy of such order locally publislicd does not | 
deprive the Court of its jurisdiction when the \ 
provisions of S. 145 (1) are complied witii. An j 
order passed under S, 145 by a JIagistrate i 
under circumstances in which the passing of 
such order was proper, canot be set aside in 
revision upon the ground that the initiatory 
order did not set forth, as explicitly as it might 
^^lave set forth, the reasons which satisfied the 
IMagistratc that there was a likelihood of a 
breach of the peace. In procceding.s under Chap. 
XII of the Cr. P. C. where there is any doubt as 
to the exact local area within which the- land 
in dispute is situate, inquiry can be made 
by Magistrate having jurisdiction in either of 
the areas in which the land may be situate. 
■\Vhen a Magistrate, having jurisdiction under 
S. 145, comes to a decision as to possession 
within the meaning of S. 145 (4), that decision 
as to possession, whether right or wrong, is one 
which cannot be questioned in revision. lA-fas 
Kttmoar v, Boghuraj. 11 Cr. L. J. 69 : 

4 I. C. 876 : 12 O. C. 400. 

S. 145 — Revision. | 

Previous decision in land registration case — 
Weight to be attached is in discretion of 
Magistrate which cannot be interfered with. 

^ Keeping case pending till decision of revision 
' ' against previous order is not proper. Magis- 
'trate should receive evidence produced. Gaya 
Prasad Singh v. Ram Saraber Saran Singh. 1 

36 Cr. L. J. 624 (2) : 

ISS I. C. 36 : 15 P. L. T. 453 ; 

7 R. P. 520 : A. I. R. 1934 Pat. 471. 

S. 145 — Revision — Proceedings — Magis- 
trate awarding possession loithout deciding 
possession on dale of preliminary order — 
Revision. 

Where in a proceeding under S. 145 the 
Magistrate fails to decide which party was in 
possession on the date of the preliminary order 
and makes an order declaring that one of the 
counter-petitioners be placed in possession, he 
acts without jurisdiction and the High Court 
has power to interfere. Peria Subba Goitndan 
v. Sinna Ziibbayya Goundan. 

23 Cr. L. J. 670 : 

69 I. C. 158 : 16 L. W. 701 : 31 M. L. T. 382 : 

45 M. L. J. 56 : A. I. R. 1923 Mad. 142 

; S. 145 — Revisiofi — Proceedings under 

— Finding as to likelihood of breach of peace — 
Insufficient evidence — Revision. 

A purchaser of agricultural land at an execu- 
tion sale applied for the mutation of names 
in his favour. While mutation proceedings 
were pending, he filed an application under, 
S. 145 alleging that a breach of the peace was 
apprehended because of interference in the 
collection of rents of the property. The 
Magistrate passed an interim order of attach- 
ment of the property and fixed a date for 
hearing the application ; on the date of hearing, 
the IMagistratc without recording any evidence 
but relying on the evidence recorded in the 
mutation proceeding came to the conclusion 
that the applicant was in possession and that 
existence of conflicting claims rendered a breach 
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of the peace probable : Held, that the finding 
vras virtually a finding based on no legal 
evidence, because the Magistrate was not 
justified in importing his knowledge of the 
evidence in the mutation proceeding, while 
that proceeding was yet undecided, into the 
case, and that tlie finding was open to revision. 
Raza Ilnsnin v. Mcdhi Hasan. 

23 Cr. L. J. 684 : 
69 I. C. 268 : 250 Cal. 148 : 
A. I. R. 1922 (J. C.) 256. 

S. 145 — Revision — Proceedings under — 

Interference by High Court — Practice of Sind 
Judicial Commissioner's Court, 

It is the practice of the Sind Judicial Commis- 
sioner’s Court that it will not interfere with 
proceedings of Magistrates under Chap. XII, 
Cr. P. C., in which S. 145 comes, merely be- 
cause the Judges would have e.xercised their 
discretion differently upon the facts. But where 
it is shown that there is not upon the record 
material on which the Magistrate could pro- 
perly have exercised jurisdiction, then the 
Judicial Commissioner’s Court will interfere. 
Muhammad Araf v. Salramdas Sakhimal. 

37 Cr. L. J. 1030 : 
164 I. C. 969 : 9 R. S. 60 (2) : 

I A. I. R. 1936 Sind 143. 

, S. 145— -Revision. 

i Refusal to grant adjournment : Held, did 
[ not amount to irregularity as to render order 
liable to be set aside. 

34 Cr. L. J. 216 : 
141 1. C. 628 : 26 S. L. R. 353 ; 

I I. R. 1933 Sind 67 : 

A. 1. R. 1932 Sind 145. 

S. 145 — Revision. 

State of emergency is for Magistrate to decide 
— His action should not be lightly interfered 
with in revision. Prem Kaur v. Benarsi Das. 

34 Cr. L. J. 342 : 
142 1. C. 207 : 34 P. L. R. 368 ; 

I. R. 1933 Lah. 177 : 
A. I. R. 1933 Lah. 409. 

S. 145 — Revision. 

The question before the Court of Revision 
is whether any serious and substantial injustice 
has been done to the applicants. If none has 
happened, the Court will not interfere. Kvnj 
Behari Das v. Emperor. 37 Cr. L. J. 694 ; 

162 I. C. 736 : 1936 A. L. J. 370 : 
8 R. A. 892 ; A. I. R. 1936 All. 322. 

S. 145 — Revision. 

Where the Magistrate has satisfied himself as 
to whether there was a likelihood of breach 
of peace after due inquiry, it is not necessary 
for the High Court to go into that question of 
fact. Emperor v. Narsingdas Gangadhar. 

35 Cr. L. J. 1381 : 
151 1. C. 348 ; 30 N. L. R. 311 ; 
7 R. N. 60 : A. I. R. 1934 Nag. 112. 

Ss. 145, 146 — Revision — Order under 

S. U6 made toithoiil reference to important docu- 
mentary evidence of possession, legality of— Revi- 
sion. 

When S. 145 speaks of the Magistrate being 
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unable lo satisfy himself as to M-lvieh of the 
parties was in actual possession of the property 
in dispute, it contemplates that the Magistrate 
has considered the evidence fairly and judici- 
ally for the piir 2 )osc of arriving at a decision. 
Where a ^Magistrate in a ])rocceding under 
S. 145 writes a very sliort judgment without 
specificallj' referring to the important docu- 
mentary evidence of possession placed before 
him and makes an order under S. 14G on the 
ground that it M-as doubtful which of the 
parties was in actual possession, Ihc order is 
illegal and liable to be set aside. Amhica Nalh 
Roy V. Wajadali Khan Pani. 

20 Cr. L, J. 342 : 

50 I. C. 822 : A. I. R. 1919 Cal. 99. 

23 C. W. N. 910 : 

Ss. 145, 146 — Revision proceedings 

under, basis of Jiirisdiclian — High Court, power 
of interference of. 

The High Court has power of interference 
with orders under Chaji. XII, Cr. P. C. provided 
they arc without jurisdiction. In order to give 
jurisdiction for an order under S. l it!, it is 
necessary that there should be jurisdiction 
over the proceedings under S. 145 and for 
jurisdiction under S. 145, it is essential that 
there should be a dispute likely to cause a 
breach of the peace concerning any Iraid, etc. 
Dalam Singh v. Lai Babu. 19 Cr. L. J. 105 : 

43 I. C. 329 : 3 P. L. W. 386 : 

A. I. R. 1918 Pat. 28. 

Ss. 145, 147, 435 — Revision — Rcvisional 

power of High Court over inoeeedings under 
Ss. Ido, 147. 

With the deletion in 1020] of Sub-s. (3) of 
S. 435, Cr. P. C,, the High Court has full 
rcvisional power over proceedings under 
Ss. 145 and 147 and though even now the 
High Court will be slow to interfere with a ] 
real exercise of discretion by the lower Courts, 
there can be no hesitation in interfering 
in revision when no discretion has been exer- 
cised at all, or when, Avliat discretion has been 
exercised, has been e.xercised on wrong princi- 
ples altogether. Kunjo Mandat v, Sarju Ram 
Marwari. 40 Cr. L. J. 538 : 

181 1. C. 126 : 20 P. L. T. 164 : 

5 B. R. 539 : 11 R. P. 573 ; 

A. I. R. 1929 Pat. 206. 

Ss. 145, 148 — Revision — Proceedings 

tinder S. Ido — Local inspection, unrecorded — 
Order illegal. 

Where in proceedings under S. 145, the Magis- 
trate makes a local inspection, but without 
making a record of the result of his observa- 
tions he uses them in subsititution of, and in 
order to supplement the evidence recorded 
by him, the proceedings are vitiated. Ram- 
sundar v. Kesho Prasad Singh. 

25 Cr. L. J. 545 : 

81 1. C. 33 : 1922 A. I. R. Pat. 294. 

Ss. 145, 244, 439 — Revision — Proceed- 
ings under S, Ids — Parlies, right of,io produce 
witnesses — Court, lohelher can limit number of 
witnesses — Revision, 

Ordinarily, in a proceeding under S. 145 the 
Court has jurisdiction to curtail the number 
of unnecessary witnesses upon the ground 
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that the examination of those witnesses will 
del.aj’^ or defeat the ends of justice. Subject 
lo this, however, the parties have the un- 
doubted right to examine their witnesses and 
this right cannot be arbitrarily curtailed by 
the Magistrate. Tlic refusal of a IMagistrate 
to examine more than a certain number of 
witnesses in a proceeding under S. 145 amounts 
lo a failure to exercise jurisdiction and 
entitles the High Court to interfere in revision. 
Bi.swanalh Mahapalra v. Shivanand Saraswali. 

TL Cr. L. J. 430 : 
61 1. C. 718 : 2 P. L. T. 330 : 
• A. I. R. 1921 Pat. 308. 

Ss. 145, 423 (1) (f/), A29— Receiver— 

Disputexoith regard to immovable property — Order 
under S. IJo — Itcvision — Receiver, xohether can be 
appointed pending disposal of revision-petition. 

The High Court has no jurisdiction to appoint 
a Receiver pending the disposal of a criminal 
revision-petition filed against the order of a 
Magistrate passed under S. 145. Marudayya 
Thevar v. Shanmugasundra 2'hcvor. 

27 Cr. L. J. 126 : 
91 I. C; 702 : 49 M. L. J. 593 : 
1925 M. W. N. 772 : 22 L. W. 723 : 

A. I. R. 1926 Mad. 139. 

Ss. 145, 435 — Revision — High Courts 

Act of mi {21-5 Vic. c. 101), S. 15— Magis- 
trate's order under S. 115, Cr. P. C. — High Court's 
poxoer to interfere — Rcvisioti, 

^Vhere tlic proceedings are in intention, in 
form, and in fact, proceedings under Chap. XII, 
Cr. P. C. by a Magistrate dulj' empowered to 
act under that Chapter, the High Court lias 
no power of revision either under the Code 
or under S. 15 of the High Courts Act, 1861. 
Jhingai Singh v. Ram Partab. 

9 Cr L. J 382 * 
1 1. C. 762 : 6 A. L. J. 113 : 31 AU. 150.’ 

— Ss. 145, 435 — Revision — Magistrate — 

Order— Jurisdiction — Revision. 

Wlierc the proceedings before a Magistrate 
arc really within the purview of S. 145, the 
High Court cannot under S. 435 interfere in 
revision. But it can interfere where the pro- 
ceedings merely purport to be under that 
section and disclose an exercise of powers 
not conferred by it. In re : Rasul Jamal, 

2 Cr. L. J. 451 : 
7 Bom. L, R. 475. 

Ss. 145, 435 — Revision — Magistrate’s 

order — Revision. 

A iMagistrate’s order under S. 145 cannot be 
interfered with by the High Court in revision. 
Syeda Khatun v. Lai Singh. 15 Cr. L. J. 572 : 
25 I. C. 324 : 12 A. L. J. 344 : 36 All. 233 : 

A. I. R. 1914 All. 71. 

Ss. 145 and 435 — Revision — Order ultra 

vires — Revision — Joint trial, illegality of — Pos- 
session, actual or constructive. 

S. 435 of the Cr. P. C. does not exclude the 
jurisdiction of the High Court to revise an 
order of the Magistrate which is illegal and 
irregular, tiiougli it purports to have been 
made under S. 145 (2). ^Vhere several accused 
persons are found to be in possession of 
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different and separate pieces of land alleged 
to be the properly of llie complainant, the 
accused cannot be tried jointly under S. 115; 
(3) IVliere the Magistrate linds tliat tlie dis- 
pute is between the owner and tlic occupant 
of the land, or in other words, between the 
persons in actual and in constructive posses- 
sion, the Magistrate should maintain tlic 
persons in actual possession. Cruien v. Jamnl. 

9 Cr. L. J. 265 : 

1 S. L. R. 25. 

-Ss. 145, 435 — Revision — Poxocr of High 


Court to interfere zeith order passed under S. 145, 
Government of India Act, 1015 (5 tb G Geo. 
V. c. 61), S. 107 — Superintendence, meaning of — 
Jurisdiction — Irregularity — Prejudice, meaning 
of — Decree of Civil Court, effect of, in proceedings 
under S. US. 

High Courts in India whicli have no statutory 
power of superinten ience cannot, under S. -135, 
Cr. P. C., send for the record of proceedings 
which are in substance and in fact proceedings 
under Chapter XII of the Code and were 
conducted by a Magistrate wlio had jurisdiction. 
A Chartered High Court has power under S. 107 
of the Government of India Act to interfere 
with an order passed by a Magistrate under 
S. 145 where the JIagistrate has acted without 
jurisdiction or has exceeded liis jurisdiction. 
It will not interfere merely because there has 
been an irregularity in tlic proceedings or an 
erroneous decision on a question of fact or 
law, but it can and will interfere where there 
has been a material irregularity, which amounts 
to a refusal to exercise or an usurpation of 
jurisdiction or which has prejudiced a party 
to the proceedings. In order to establish 
prejudice it is not snllicient to show that there 
has been an erroneous decision on a question 
of law or fact, but it must be shown that the 
irregularity has prevented a party from having 
a fair trial. No hard and fast rule can be 
laid down that a Magistrate in proceedings 
under S. 145 must give effect to a recent 
decision or proceeding of a Civil or Criminal 
Court. Parmessar Singh v. Kailaspali. 

17 Cr. L. I, 369 : 

35 I. C. 801 : 1 P. L. J. 336 : 

A. I. R. 1916 Pat. 292. 

-Ss. 145, 435 — Revision — Proceedings 


under S. 145 — Revision — High Court, interfer- 
ence by. r ■ 

Where a Magistrate diily emp owered to act 
under Chapter XII, Cr. P. C., takes proceedings 
which are in intention, in form and in fact 
proceedings under that Chapter, the High 
Court has no power to send for those proceed- 
ings either under the Code, or under S. 15 of 
the High Courts Act or under S, 107 of the 
Government of India Act. JMalukdhari Singh 
V. Jaisari. 18 Cr. L. J. 828 : 

41 1. C. 652 : 15 A. L. J. 576 : 39 All. 612 ; 

A. I. R. 1917 All. 220. 

-Ss. 145, 435, 439 — Revision — Opinion 


of Magistrate, expression of — Final orders, 
absence of — Revision. 

Where, in proceedings under S. 145 a Magis- 
trate merely expresses his opinion on the 
documents produced and their legal effect 
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without passing final orders and there is no 
award of possession to either party, the High 
Court cannot interfere in revision. In re : 
Ravri ^lanikyam. 19 Cr. L. J. 63-A : 

43 I. C. 95 : 1918 M. W. N. 37 : 
A. I. R. 1918 Mad. 164. 

-Ss. 145, 435, 439 — Revision — Proceed- 


1 ings under Chapter XII — Order passed without 
j taking evidence — Revision. 

I A High Court cannot ordinarily interfere in 
i revision under Ss. 435 and 439, Cr. P. C. with 
proceedings under Chap. XII, but it has 
power to intrcrferc where the subordinate 
Court has passed an order without giving 
' the parties an opportunity of calling evidence. 

I Where in a i)roceeding under S. 145 a local 
j inquiry is directed to be made, the result of 
the local enquiry bccom;s a part of the pro- 
I cecding and the party affected by it is entitled 
i to be made acquainted with the result thereof 
I and should be given an opportunity of rebutt- 
' ing the report. Jaiwanli v. Ram Rao. 

> 20 Cr. L. J. 107 : 

I 48 I. C. 987 : A. I. R. 1918 Nag. 136. 

-Ss. 145, 435 (3) — Revision — High 


I Court's poxocr of revision. 

j Where proceedings taken by a Magistrate 
I under Chapter XII of the Cr. P. C. are proceed- 
; ings under that chapter in intention, in name 
j and in fact, the High Court’s interference with 
j them in revision is excluded by S. 435 (3) of 
! the Code. S. 15 of the High Court’s Act of 
I 1801 does not override the provisions of 
I S. 435 (3). Maharaj Tewari v. Har Charan Rai. 

1 Cr. L. J. 339 : 
I. L. R. 26 All. 144 : 1903 A. W. N. 212, 

-Ss. 145, 435 (3) — Revision — Initial 


order, failure to make — Revision. 

Where in a proceeding under S. 145 the Magis- 
trate fails to make the initial order and has 
also not made at any subsequent stage of the 
proceedings an order which essentially complies 
with the requirements of Sub-s. (1) the pro- 
ceedings are with jurisdiction. In circumstan- 
ces such as the foregoing, the High Court is 
not precluded by S. 435 (3) of the Cr.P C. from 
interfering in revisi'’**'-- • r^^<ai.\\'^‘Palia Ram. 

24 '8 J. 751 : 

C. 1001 : 2tn .-W. Rr 4. 66 : 

A. I. R. WLah. 91, 

■ . (3)— V- 

-Ss. 145, 435 \o)—Rc3rCsion — Proceedings 


under S. 145 — Dispute, finding as to whether 
necessary — High Court, power of interference 

of 

S. 145 does not require a Magistrate to give in 
his final order a finding that there is a likli- 
hood of a breach of the peace. After he has 
made an order in writing under Sub-s. (1) of 
S. 145, the only matter wliich he has to deter- 
mine is the question of the possession of the 
disputed property. Having regard to the pro- 
visions of S. 435 (3) of the Cr. P. C., the High 
Court has no power to interfere in revision with 
an order under S. 145 even though such order 
■was made without affording the aggrieved 
party an opportunity of producing evi- 
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dcnce, Jbanda Ram v. To^mn Ram, 

23 Cr. L. I. 424 : 
67 I. C. 584 : 4 U. P. L. R. Lah. 82 : 

A. I. R. 1922 Lah. 454. 

• Ss. 145, 435 (3) — Revision — Proceedings 

under S. MS — High Court, power of interfer- 
ence of. 

Orders passed under Chapter XII, Cr.P.C. are 
not subjeet to revision, being expressly exclud- 
ed from the operation of S. 435 (3). But in 
order to make the ptovisions of S. 435 (3), 
applicable, tlie i)rocccdings must be proceed- 
ings under Chapter XII of that Code in fact, 
and not only in name. Nga Hapay v. Nga 
Aung Raw. 19 Cr. L. I. 381 : 

44 I. C. 685 ; 3 U. B. R. 1917 35 : 
A. I. R. 1918 U. Bur. 4. 


Ss. 145, 435 (3), 503 — Revision — pro- 
ceedings tinder S. 145— High Court, penocr 
of interference of — Previous trial, whether bar 
to proceedings. 


An order passed under the provisions of S. 14.5 
and proceedings under Chapter XIl , Cr. P. C. 
are not subject to revision in view of the terms 
of S. 435 (3). But that section docs not deprive 
the High Court of jurisdiction unless the pro- 
ceedings are in fact, and not mcrclj’ in name, 
proceedings under Chapter XII of the Code. 
Proceedings under S. 145 do not constitute a 
trial and are not in tlic nature of a trial. They 
arc in the nature of Police proceedings in order 
to prevent the commission of offences, and the 
fact that there have been criminal charges 
brought by one or other of the parties against 
each other so far from being a bar to action 
under Chapter XII, constitutes evidence which 
may possibly prove the danger of disputes 
which it is desired to prevent. U. D. Nga Chit 
v. Nga Ya. 19 Cr. L. J. 389 : 

44 I. C. 741 : 3 U. B. R. 1917 33 : 

A. I. R. 1918 U. Bur. 8. 


Ss. 145, 439 — Revision — Criminal cases 

— Failure to observe prescribed procedure, effect 
of. 

AVhere before passing an order under S. 145, 
the Magistrate failed to observe the procedure 
prescribed by law, viz., no preliminary order in 
writing was made bv tlic Magistrate, nor was 
a copy of 5 ' :i dfd « Al upon the parties, 
or publigs. jj^j^laid down in the 

section- i U5— Local fnsncc/fL vires. 

Budhan . 16 Cr. L. J. 628 


c.i I. C. ..2 : 169 P. L. R. 1915 ; 

32 P. W. R. 1915 Cr. ; 
A. I.'R. 1915 Lah. 232, 


Ss. 145, 439 — Revision — Dispute con- 

cerning immovable properly — Order confirming 
possession — Interference by High Court. 

In a proceeding under S. 145 it is for the 
Magistrate to decide which party was in pos- 
session at the date of the initial order. If the 
finding of the Magistrate as to possession is 
based on no material at all, the High Court 
will interfere with his order in revision, but 
if there is material before the Magistrate, be 
is the only Judge as to whether the material 
is sufficient ^or not, and if upon the material 
placed before him he is satisfied that ,one of 
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the parties is in possession, Iiis order cannot 
be deemed to 'nc without jurisdiction. Abdul 
Satar v. Udha Lai. 27 Cr. L. J. 471 : 

93 I. C. 695 : 8 L. L. f. 47 : 

27 P. L. R. 102. 

— ; Ss. 145, 439 — Revision — Failure to con- 

sider evidence — Effect. 

A general remark in an order under S. 145 
that tlic documentary evidence is not relevant 
and that the oral evidence is not satisfactory, 
without referring to the evidence and without 
giving reasons, is not a disposal of the evidence 
upon tlic record. It .amounts to a refu.sal to 
exercise llic jurisdiction vested in a Magistrate 
by Jaw and is open to revision. Lahhpal Gopc 
V. Emperor. 24 Cr. L. J. 432. 

72 I. C. 544 : 1 P. L. R. 152 Cr. : 

4 P. T. 579 : A. I. R. 1923 Pat. 588. . 

S. 145, 439 — Revision — Finding on 

point of possession — Jnicrfcrcncc by High Court 
in revision — Propriety of. 

Finding of a Magistrate on the point of pos- 
session is a finding of fact with which the High 
Court ordinarily refuses to interfere ; but 
where llierc arc certain circumstances which 
completely vitiate the findings of the Magist- 
rate in that he docs not keep in view that it 
is the bounden duty of a Criminal Court to 
obey the orders of the Civil Court and to res- 
pect the dalihaldehani given by the Civil Courts, 
the High Court will interfere even though the 
Magistrate docs not commit anj’ error of ’ 
jurisdiction. Bahali Singh v. Safayat Gop, 

39 Cr. L. J. 379 : 
173 I. C. 756 : 10 R. P. 449 : 4 B. R. 335 : 

A. I. R. 1938 Pat. 105. 

Ss. 145, 439 — Revision — Magislialc, 

poxocr of, to decide zvhether he has jurisdiction — 
Rrviston. 

A Magistrate has jurisdiction to decide whether 
the land, the subject-matter of a proceeding 
under S. 145, is within the local limits of his 
jurisdiction, and where rightlj' or wrongly, he 
comes to tiie conclusion that the land is not 
within his jurisdiction and passes an order 
dropping the proceedings, his act does not 
amount to a failure to exercise jurisdiction, to 
enable the High Court to interfere in revision. 
Rnjani Kanlo Dc v. Dcbcndra Nath Singh Roy. 

22 Cr. L. J. 392 : 

61 I. C. 520. 

Ss. 145, 439— Revision — magistrate re- 
fusing to malic enquiry — Revision. 

■\Vherc a Magistrate refuses to make an inquiry 
under S. 145 (4), his proceeding cannot be held 
to be one under that section so as to bar the 
jurisdiction of the High Court to revise his 
order. Nilkanth v. Suryabhan. 

24 Cr. L. J. 880 : 
75 I. C. 80 : A. I. R. 1923 Nag. 297. 

Ss. 145, 439 — Revision — Non-compli- 
ance with provisions of S. 145, Fatal defect — 
Revision. 

Where a Magistrate proceeding under S, 145 
does not strictly comply with its provisions 
and fails to find that the dispute between the 
parties concerning the property in question is 
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likely to occasion a breach of the peace, his 
order is without jurisdiction and bad in law and 
is consequently, liable to be set aside on 
revision. Teku v. Bula Singh. 

16 Cr. L. J. 206 : 

27 I. C. 766 : 9 P. W. R. 1915 Cr. : 

92 P. L. R. 1915 : A, I. R. 1915 Lah. 404. 

— — Ss. 145, 439 — Revision — Omission to 

follow procedure la'.d down therein — Revision. 

An order purporting to be one under S. 145 
passed without following the procedure laid 
-down therein and tacked on to an order dis- 
missing a complaint under S. 297, Penal Code, 
is illegal and without jurisdiction and liable to 
be set aside on revision. Ali Shah v. Emperor. 

11 Cr. L. J. 422 : 

6 I. C. 955 : 24 P. W. R. 1910 Cr. 

Ss. 145, 439 — Revision — Order under 

S. 145 — Interference — Procedure in disputes 
relating lo immovable property — Parlies in joint 
possession — Parlition chitthi, effect of. 

A High Court will interfere with an order 
under S. 145 putting one party in possession 
of the disputed properly only if the Magistrate 
has acted illegally or in an irregular manner. 
Where the parties were in joint pos.session and 
the Magistrate placed the property under 
attachment until the allotment of property in 
partition, and one of the parties was subse- 
quently put in possession on the basis of the 
registered chitthi-. Held, that the order was 
not illegal or irregular and should not be set 
aside. In proceedings under S. 145 the first 
thing to be decided is whether there is a dis- 
pute likely to lead to a breach of the peace, 
and secondly, which of the parties was in 
actual possession. Balbhadiar Singh v. Adilya 
Prasad. 30 Cr. D. J. 381 : 

114 I. C. 810 : 6 O. W. N. 17 ; 

I. R. 1929 Oudh 202 : 

A. I. R. 1929 Oudh 826. 

Ss. 145, 439 — Revision — Restitution of 

disputed immovable properly to the person dis- 
possessed — Interference. 

Where a Magistrate passed an order under 
S. 145, but finding it unnecessary to take 
further proceedings, ordered the restitution of 
the land to the person dispossessed, such order 
being passed without a judicial investigation : 
Held, that the order restoring possession having 
been carried out, no interference with the 
order was necessary, Putlamadiah v. Subbama. 

9 Cr. D. J. 336 : 

12 M. C. C. R. 99. 

Ss. 145, 439— Revision — Service of 

prccess, method of— One party not served zvilh 
notice — Proceedings, legality of — Revision. 

The law of service of a summons in criminal 
cases is on the same lines as the rules for the 
service of summons in a civil case. In an 
inquiry under S. 145, both sides must be heard : 
consequently if one of the parties to the enquiry 
is not served and the Magistrate proceeds with 
the case, there is a defect of jurisdiction, and 
his order is liable to be set aside in revision by 
the High Court. Ttikaram Kunbi v. Panjabrao. 

20 Cr. L. J. 816 : 

53 I. C. 720 ; A. I. R. 1918 Nag. 46. 
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Ss. 145, 439, 5.37 — Revision — Charter Act, 

S. 15 — Jurisdiction- Interference by High Court. 
A petition does not lie under S. 439 
Cr. P. C. to rc%'ise proceedings under S. 145, 
Under S. 15 of the Charter Act, it has never 
been customary to interfere except when it can 
be said that the Magistrate’s order was passed 
without jurisdiction. The failure by a Magis- 
trate to comply with any provision of the 
Code as to his preliminary procedure does not 
destroy his jurisdiction to take action under the 
Court. Semble : — Such irregularity would be 
covered by S. 537, Cr. P, C. The essential re- 
quisite to give a Magistrate jurisdiction under 
S. 145, is that he must be satisfied from infor- 
mation of some sort that a dispute exists likely 
to cause a breach of the peace concerning land 
or water or the boundaries thereof in his jurisdic- 
tion. Once he is so satisfied, his jurisdiction is 
complete and his subsequent action must be 
considered in relation to procedure, not juris- 
diction. Kamal Kully v. ZJdayavarma Raja. 

13 Cr. L. J. 753 ; 
17 I. C. 65 ; 12 M. L. T. 439 : 24 M. L. J. 499 : 

1912 M. W. N. 1154. 

Ss. 145 (1) and 439 (3) — Revision — 

Jtirisdiction to interfere with an order purporting 
to be passed under S. 145. 

Where an order under S. 145 (1) was found 
to be insufficient or defective in the sense that 
it gave no information as to the subject of the 
dispute and left the persons to wliom it was 
issued quite in the dark as to the property in 
regard to which tliey liad lo set fortl) tlieir 
respective claims ; Held, tliat the inadequacy 
of sucli order gave the High Court jurisdiction 
to interfere non obstante Cl. (3) of S, 439 of the 
Code. In the matter of the Petition of T, A. 
Marlin. 1 Cr. L. J. 917 ; 

24 A. W. N. 234 : 1, L. R. 27 All. 296. 

S. 145 (1), (3) — Revision — Omission to 

record preliminary order — Magistrate explaining 
matters to parties. 

The omission to frame an order under S. 145 
(1) or to serve a copy of the order on the parties 
as required by S. 145 (3) does not necessarily 
invalidate proceedings under S. 145. Where, 
therefore, the parties appeared before a Magis- 
trate who explained matters to them fully and 
they evidently understood cverytliing that was 
requisite : Held, that there was no sufficient 
cause for interference. Nttr Bakhsh v. Emperor. 

18 Cr. L. J. 633 : 

39 I. C. 1001 : 26 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 35. 

S. 145 (3) — Revision — Omission to 

serve notice — Grave irregularity — Prejudice to 
parties — Procedure. 

When a proceeding is drawn up under S. 145, 
the omission to serve it upon the parties or 
affix it on some place in the locality, amounts 
to grave irregularity, and in case of prejudice to 
any party, vitiates tbe order under S. 145. A 
High Court has jurisdiction to set aside the 
order of a Magistrate when the provisions of 
S. 145 (3) have not been complied with and the 
parties are prejudiced thereby. The procedure 
laid down in S. 145 is indeed summary, hut 
should not be cut too, short. Basawan Pandey 
V. Tilok Gopc. 24 Cr. L. J. 345 : 

72 1. C. 345 : 1 Pat. L. R. 130 Cr. : 

4 P. L. T. 723 : 1922 A. I. R. Pat. 77. 
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S. 145 (4) — Revision — Magistrate’s refusal 

to examine icitncsses — Failure to record finding as 
to possession at date of prelhmnarij order — Declin- 
ing jurisdiction — Irregularity. 

If a Magistrate refuses to examine, except on 
the ground of vexation or delay, the witnesses 
tendered by parties to proceedings under S. 145 
or fails to record a finding as to which party 
was in possession at the date of his preliminary 
order, he fails to exercise a jurisdiction vested 
in him by law, and the High Court would be 
justified to interfere in revision. Obiter. — ^The 
High Court has jurisdiction to interfere in 
cases of illegalities or manifest irregularities 
in procedure committed by the subordinate 
Courts in proceedings under S. 145. Martida- 
nayakam Pillai v. Mohammad Roiothen. 

17 Cr. L. J. 217 : 
34 I. C. 329 : A. 1. R. 1917 Mad. 594. 

S. 145 — Scope — Dispute as to possession 

of 771 inerals — Proceedi ngs. 

Proceedings uuder S. 145 can be approiirialcly 
instituted in cases of disputes .as to 
the possession of minerals. Ranchi Zamindari 
Co., Ltd. V. Vratap Udainath Sahi Deo. 

40 Cr. L. J. 631 : 
182 I. C. 89 ; 20 P. L. T. 105 : 
18 Pat. 215 : 5 B. R. 711 ; 11 R. P. 657 : 

A. I. R. 1939 Pat. 209. 

S. 145 — Seope- — Immovable projierty. 

Dispute as to lease of lac produce is disjuitc 
with regard to land. Emperor v. Narsingdas 
Gangadhar. 

35 Cr. L. J. 1381 : 
151 1. C. 348 : 30 N. L. R. 311 : 

7 R. N. 60 : A. I. R. 1934 Nag. 112. 

S. 145 — Scope. 

Per Ranldn, C. J . — S. 145 is not the only 
weapon with which a IMagistrate is entrusted 
for the maintenance of the peace in connection 
with dispute over land. He has a power 
specially adapted to cases of urgency under 
S. 144 and he has a power under S. 107 which, 
in some cases, will suflice. It is clear enough 
that whatever force be given to the word 
“ shall ” in the first Sub-sec. of S. 145, it | 
need in no way embarass any I\Iagistrate in exer- 
cising his discretion. If he is of opinion that 
an order under S. 107 will meet the case and 
proposes to make one, he has only to make it 
to justifj’^ himself in holding that the dispute no 
longer is likely to cause a breach of the peace ; 
he can do this either without taking action 
under S. 145 or at any stage of proceedings 
under that section. If he thinks that the case 
calls for action under S. 144, he can take such 
action and if he thinks this sufficient to prevent 
the likelihood of a breach of the peace, he can 
postpone all action under S. 145. yigni Kumar 
Das V. Mantazaddin. 30 Cr. L. J. 69 : 

113 I. C. 181 : 48 C. L. J. 193 ; 
32 C. W. N. 1173 : I. R. 1929 Cal. 82 : 
56 Cal. 290 : A. I. R. 1928 Cal. 610. 

S. 145 — Scope — Proceedings under 

S. 146, termination of. ' ' 

When there is a clear dispute regarding the 
possession of land, the proper section to pro- 
ceed under is S. 145, which not onlj' is more 
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effcctiv'e in order to prevent a breach of the 
peace but also is one that causes the least pre- 
judice to the contending parties. Ilimmat 
Mian V. Emperor. 19 Cr. L. J. 712 : 

46 I. C. 296 : A. I. R. 1918 Pat. 500. 

S. 145 — Scope of — Absolute continuous 

possession dealt with — Parly claiming right of 
casement not to be made party — Public if may be 
declared to be in possession. 

S. 145 only deals with rights of absolute conti- 
nuous possession of immovable property, and 
proceedings under that section are entirely 
without jurisdiction unless they are directed 
to the decision of absolute continuing posses- 
sion of either party. The right of a party, who 
does not claim anything beyond the right to 
worsliip on one daj' in tlie year and the right 
to make due and proper preparations for the 
holding of tiiat worship by erecting huts for the 
purpose of holding tlic puja, is in the nature 
of an casement and not in the nature of pos- 
session, and, tlicrcforc, such a party cannot be 
made a party to a proceeding under S. 145. 
Tlic public cannot be declared to be in posses- 
sion of any piece of land, for if that be done, 
then both parties to the dispute are included 
in that term and the possession, therefore, is 
joint possession and the jurisdiction of the 
Court under S. 145 is ousted. Manik Chandra 
Charkravarti v. Preo Nath Kuar. 

13 Cr. L. J. 789 : 
17 I. C. 533 : 17 C. W. N. 205 : 

17 C. L.J. 397. 

S. 145 — Scope of — Actual physical pos- 
session, consideration of — Possession, nature of, 
irrelevant — Written statement — J urisdiction. 

S. 145 is concerned solely with the fact of 
actual physical possession whether lawful or 
unlawful, whether in contemplation of law 
enjoyed b}' the possessor in his own right or on 
behalf of others. Therefore, in proceedings 
under that section any question as to whether 
possession is on behalf of others or in one’s own 
right is quite irrelevant. Questions as to the 
rights of parties raised by their written state- 
ments under S. 145, arc quite irrelevant ; as 
such proceedings arc initiated bj' the Magistrate 
in the interests of public order and tranquillity 
and it is his preliminary order that settles the 
actual issue between the parties and founds 
bis jurisdiction. Narayana Asari v. Kandasami 
A sari. 16 Cr. L. J. 525 : 

29 I. C. 541 : 3 L. W. 154 : 

A. I. R. 1916 Mad. 967. 

S. 145— Scope of. 

An inquiry under S. 145 should, as far as 
possible, be confined to the question of posses- 
sion only. Gursahi Singh v. Meghu Mahaton. 

36 Cr. L. J. 513 : 

154 I. C. 426 (b) : 16 P. L. T. 19 : 

7 R. P. 471 : A. I. R. 1935 Pat, 83. 

S. 145 — Scope of — Dispute embracing 

several items of properly— Lumping items together, 
legality of — Possession, decision as to, in absence 
of parlies, legality of. 

Where a dispute embraces several items of 
property, they may be lumped together in a 
single inquiry provided the disputants are the 
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same for each item. Where, ho^Yever, the dis- 
putants on one or both sides are different for 
different items of property, the disputants con- 
cerned in each item should be given aii op- 
portunity of being heard before a decision is 
arrived at on the question of actual possession, 
because in such a case, the iMagistratc rvould 
have no jurisdiction to decide the question of 
actual possessson of a number of items after 
only bearing the parties who claimed possession 
of one or two of them. Vchi Malimaratjan v. 
Kuppusoivmy PillaL 22 Cr. L. J. 90 : i 

— 59 I. C. 378 ; 12 L. W. 315. i 

S. 145 — Scope of — Dispute regarding 

offerings of idol, nature of. 

Tlie right to perform the puja of an idol or to 
have a share of the offerings made to the idol 
cannot be said to be a right of user of land, as 
provided in S. 14.7. Therefore a dispute relating 
to such a right does not come within that sec- 
tion. Surendra Nath Bancrjee v. Shashi Bhushan 
Sarhar. 'll Cr. L. J. 239 : 

92 I. C. 223 : 52 Cal. 959 : 

42 C. L. J. 127 : A. I. R. 1926 Cal. 437. 

S. 145 — Scope of — Movable property, 

attachment of. 

A Magistrate has no jurisdiction to attach 
rnovablc property under tlie provisions of S. 145. 
Arjun Singh v. Chandani Knar. 

22 Cr. L. J. 625 : 

63 I. C. 321 : 24 O. C. 167 : 

A. I. R. 1921 Oudh 6. 

S. 145 — Scope of — Order of ejectment, 

whether competent — Magistrate, whether can de- 
cide claims to hold possession and reap crops — 
Irregularity — Jurisdiction — Itcvision — High 
Court, power of interference of. 

The scope of S. 145 is merely a determination 
of actual possession for tlie purpose of prevent- 
ing a breach of the peace pending a decision 
on the merits in a civil dispute. The section 
does not provide for eviction by the Magistrate 
or for a decision by him of any claims to a 
right to hold possession or to reap crops. 
Cl. (1) of S. 145 is imperative with regard to 
the necessity of serving an order in writing on 
the parties. The mere omission to regard such 
an order gives the Chief Court power to inter- 
fere in revision. Where the proceedings under 
S. 145 are irrrgular and the Magistrate has 
acted without jurisdiction, the Chief Court can 
interfere in revision. It is not sullicient for a 
'Magistrate to come to a general finding that 
certain fields are in the possession of one party 
and certain others in the possession of the 
other and that the latter has taken wrongful 
and forcible possession. The date of such for- 
cible posseession must be determined and un- 
less there is a finding that the forcible posses- 
sion occurred in the case of all fields at the 
same time, there must be a finding as to the 
date of possession with regard to each field 
separately. Kaku v. Harnaman. 

18 Cr. L. J. 660 : 

40 I. C. 208 : 28 P. W. R. 1917 Cr : 

40 P. R. 1917 Cr. : A. I. R. 1917 Lah. 171. 

S. 145 — Scope of — Possession. 

In proceedings under S. 145, Courts have no 
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concern with title. Possession is the only 
matter which the Magistrate should concern 
himself with. Where there has been no dis- 
possession, the case is not covered by S. 145 (4) 
and the question of dispossession does not arise. 
Natho Khan v. Emperor. 34 Cr. L. J. 216 : 

141 I. C. 628 : 26 S. L. R. 353 : 

I. R. 1933 Sind 67 : A. I. R. 1932 Sind 145. 

S. 145, scope of — Revision — Jurisdiction 

— Magistrate acting under S. 145 — Preliminary 
order — Grounds not recorded, effect of. 

The essential requisite to give a Alagis- 
tratc jurisdiction under S. 145 is that he 
must be satisfied from information of some 
.sort that a dispute exists likely to cause a 
breach of the peace concerning land or water, 
or the boundaries thereof, within his jurisdic- 
tion. There is nothing in S. 4.35 (.3; to pre- 
vent a non-chartered High Court interfering 
in proceedings whicli purport to be proceed- 
ings under Cliap. XII, in a case where the 
Magistrate has initiated those proceedings 
without jurisdiction to do so. The mere 
mention of an order as being made under 
S. 145 will not of itself make that order an 
order under Cliap. XII, Cr. P. C. But it is to 
be presumed that the work of a Court is 
done decently and in order, and if a Magis- 
trate lias jurisdiction, he can enter the ring- 
fence of Cliap. XII, Cr. P. C., and he cannot 
be followed nor his procedure examined. An 
omission to record grounds in the preliminary 
order made by a Magistrate under S. 145 does 
not affect his jurisdiction. Udai Bhan P ratal 
Singh v. Ram Samajh. 18 Cr. L. J. 100 : 

37 I. C. 308 : 30 O. L. J. 546 : 19 O. C. 136 : 

A. I. R. 1917 Oudh 400. 

S. 145 — Scope of. 

S. 145 centemplates the existence of a dis- 
pute regarding property likely to lead to a 
breach of the peace and proceedings there- 
under are only initiated for this purpose. 
When all likelihood of a breach of the peace has 
disappeared, all necessity ceases for maintain- 
ing any orders passed on account of the 
dispute. Khushi Ram v. Emperor. 

22 Cr. L. J. 4 : 

59 I. C. 36 ; 1 Lah. 451. 

S. 145 — Scope of enquiry — Decree of 

Civil Court involving adjudication of title, how 
far binding on Criminal Court. 

What a Magistrate has to determine in 
proceedings under S. 145 is which of the two 
contending parties was in peaceable passession 
of the property in dispute at the date of the 
preliminary order. It is quite immaterial, 
whether such possession is lawful or unlawful. 
In order that a decree of a Civil Court may 
be binding on a Magistrate as conclusive 
evidence of possession, it has to be established 
that the decree is one for possession of the 
property in suit, and that the decree-holder 
obtained possession through Court in execution 
of such a decree, the Magistrate being bound 
to maintain the order for delivery of posses- 
sion contained in such a decree. But an 
incidental adjudication on the question of 
ownership in a suit for damages will not bar a 
Magistrate from deciding a question of pos- 
session under S. 145. It is, no doubt, open 
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to a Magistrate to take and consider tJic 
evidence of title to enable him to adjudicate 
upon the question of actual possession, but 
neither proof of title nor an adjudication on 
the question of title in favour of a party 
constitutes proof of aotual possession. Shrirain 
V. Emperor. 29 Cr. L. J. 902 : 

111 I. C. 662 : 24 N. L. R. 148 : 

A. I. R. 1928 Nag. 284. 

S. 145 — Scope, of inquiry — Queslion of 

possession — Breach of peace — Final order, con- 
tents of. 

In proceedings under S. 145, a Magistrate 
should not go into the question of title; his 
function is merely to go into the question of 
possession. A final order should explain how 
a breach of peace is to be apprehended 
between the parties and contain a decision as 
to who was in possession of property on the 
date of the first order. Amir Hassan v. Qadir 
Baksh. 28 Cr. L. J. 328 : 

100 I. C. 712 ; 28 P. L. R. 107 : 

7 A. I. Cr. R. 269. 

Ss. 145, 146 — Scope, standard of proof, 

in proceedings under S. 115 — Decision on balance 
of evidence — Attachment token should be passed 
— Evidence of first party although weak, yet pre- 
ferable to evidence of second parly — Order. 

In a proceeding under S. 145‘ii would not be 
proper to set up any absolute standard of 
proof and to say that evidence not up to this 
standard will not be acted on by tlic Court 
for the purpose of an order under tiuit section. 
The proceeding under S. 145 can be decided 
on the balance of evidence and if the Magis- 
trate can see his way to express an opinion 
that the evidence of one side is superior to 
the evidence on the other side, then he is 
entitled to and should, if possible, form a 
definite opinion on the question of fact who 
is in possession. An order under S. I4G, 
attaching the property, is a desparate remedy 
for cases in which the Magistrate finds it 
quite impossible to choose between tlie con- 
flicting evidence adduced by the two sides. 
It would be regrettable if it were necessary 
to pass such an order when the first Court 
has been able to make up its mind in favour 
of one party. If the Magistrate thinks that 
the evidence for the first parly, weak, though 
it might be, is preferable to the evidence for 
the second party, it is tiie Magistrate’s duty 
to give a decision in favour of tlie first party. 
Natidkishore Singh v. Bigan Lohar. 

41 Cr. L. J. 101 : 

184 I. C. 817 : 6 B. R. 81 : 21 P. L. T. 306 : 

12 R. P. 281 : A. I. R. 1940 Pat. 113. 

Ss. 145, 253, 494 (a) — Scope — Warrant- 

case. — Discharge — Fresh complaint — Succession 
{Property Protection) Act {XIX of 1S4I) — Dis- 
pute as io succession of large estate — Bcmcdy. 

An accused person cannot be tried in several 
Courts on tlie same facts, although the com- 
plainants in the several cases may be different. 
An order of discharge under S. 494 la) or 
under S. 258, Cr. P. C. in a warrant-case 
does not prevent the Magistrate from taking 
cognisance of a coinijlaint on the same fact 
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if there are new materials before the Magis- 
trate which were not before him formerly. 

The Succession (Property Protection) Act, 
XIX of 1841, has a larger scope than S. 145, 

Cr. P. C. and is a more appropriate remedy 
in cases involving dispute as to succession in 
large estates involving breaches of the peace. 
Biso Bam v. Emperor. 23 Cr. L. J. 236 : 

66 I. C. 76 : A. I. R. 1922 Pat. 372. 

Ss. 145, 435, 439 — Seope — Title and 

possession, question of, decided by Civil Court — K 
Proceedings under S. 145, whether compeleni—zQ \ 
Jurisdiction of Criminal Courts — Revision. \/ 

Where a Civil Court has decided the ques- 
tion of title to property which forms the 
subject of proceedings under Chap. XII, 

Cr. P.C. and lias directed that possession thereof 
be given to a particular person, the Criminal 
Court has no jurisdiction to initiate fresh 
proceedings under S. 145 in respect of the 
.same property. Such a proceeding is without 
jurisdiction and is liable to be quashed in 
revision by the High Court. Proceedings under 
S. 145 must be in intention, in form and in 
fact proceedings under Chap. XII by a Magis- 
trate duly empowered to act under that 
Chapter. Brahma Nath v. Sundar Nath. 

20 Cr. L. J. 410 : 

51 1. C. 170 : 17 A. L. J. 434 : 

A. I. R. 1919 All. 311 . 

Ss. .145, 526 {8)—Scope~S. 526 {S),^i^ 

whether applies to proceedings under S, 145 — Ap- '' 
plication for transfer — Magistrate, lohether bound 
to- grant adjournment. 

Cl. 8 of S. 520 is not applicable to proceed- 
ings under S. 145 and it is not, therefore, 
obligatory on a Jlagistrate in a proceeding 
under S. 145 to grant an adjournment on 
receipt of an application intimating to him 
that an application would be made for trans- 
fer under S. 520. Jamir Sheikh v. Murari 
Mohan Choudhury. 31 Cr. L. J. 698 : 

124 I. C. 522 : 50 C. L. J. 331 : 

34 C. W. N. 59 : 57 Cal. 869 : 

A. I. R. 1929 Cal. 778. 

S. 145 — Scope. 

Where the petition under S. 145 (1), 

contains no information that a dispute likely 
to cause a breach of the peace existed, 
the Magistrate is not justified is taking action^ 
under S. 145, Dr. A. Mcah v. Steel Brothers cO? 
Co., Ltd. 39 Cr. L. J. 708 S 

176 I. C. 266 : 11 R. Rang. 40 : ' > 
A. I. R. 1938 Rang. 299. 
S. 145 (4) — Scope of inquiry — Magis- 
trate's duty. 

Under Sub-s. 4 of S. 145, a Magistrate has to 
decide the question of possession without 
reference to the merits of the claim of any 
party. Ilaziri Gope v. Bibi Amna. 

29 Cr. L. J. 724 : 

110 I. C. 50 : 10 P. L. T. 47. 

S. 145, Sub-s. (4) — Scope — Witnesses 

present to be examined oti dale originally 
fixed — Necessity for further evidence — Adjourn- 
ment — Issue of process for attendance of wit- 
nesses. 

S. 145 (4) contemplates that on the date 
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originally fixed, llic Macislratc should take 
all the evidence that is produced hprorc him. 
and unless he considers it necessary for "ood 
reasons to rcciuirc further evidence, he should 
decide tlicn atid (here, if he can, whicli of 
the parties is in actual possession. Even if 
the Magistrate goes out of his way to i.ssue 
process for the attendance of witnesses after 
tlic date on wliich the ease should Iiavc been 
disposed of, he is not bound to exhaust the 
process of tlic Court in order to enforce the 
altcndanee of such of tliose witnesses as did 
/ niil ajipcar. Ilaripada Maudal v. Sanyasi 
Charan lUsxvas. 14 Cr. L. J. 40 : 

18 I. C. 214 ; 17 C. W. N. 144 : 

17 C. L. J. 610. 

S. 145 (4), Proviso— Scope and appH- 

cahilitu — Magislralc deciding complainant to 
he in possession at date of order tender 
Snb-s. (I) — Whether should see if any of the parties 
have been dispossessed tcithin tzco months next 
before the order. 

The procedure prescribed in the Proviso to 
S. 14.) (t) is not mandatory and if a Jlagistrate 
chooses to act under Sub-s. (4), i. e., decides 
the cpicstion which of the parties was in 
possession at the date of the order made 
under .Sub-s. (1), it is not necessary to see 
whether or not any of tlic parties has been 
dispossessed within two montlis next before 
\ the date of the order. Where the Magistnitc 
'had decided on the evidence before liim 
Kiat the complainants arc in possession, no 
quc.stion arises as to who was in possession 
two months before the passing of the pre- 
liminary order, Mohammad Nasir v. Divarha 
Singh. ' 39 Cr. L. J. 963 : 

1771.0.974 : 1938 O. W. N. 1018(2): 

11 R. O. 81 : 1938 O. L. R. 459 : 

A. I. R. 1939 Oudh 31. 

Ss. 145, 107 — Simultaneous proceedings 

— SimuUancojis proceedings under two sections. 

There cannot l)c two simultaneous j)roeccd- 
ings on tlie same materials, one under 
S, 145 and the other under .S. 107. In re : 
Udii Narain. 18 Cr. L. J. 628 : 

39 I. C. 996 : I. P. L. W. 546 : 
1917 Pat. 216 : A. I. R. 1917 Pat. 632. 

S. 145 — Small area — Dispute of civil 

nature — Proceedings. 

In an enquiry under S. 145 the fact that 
the land is small in area is a neutral 
^ consideration and does not help either party 
and to say that the dispute is one of a civil 
nature begs the whole question. If either 
party has a good ease, that party will 
obtain a proper decision from a Civil Court ; 
but till such a decision can be obtained, 
proceedings under the Criminal Law arc taken, 
to avoid a breach of the peace. Gurditta 
V. Taja. 40 Cr. L. J. 519 : 

181 I. C. 59 : I. L. R. 1938 Lah. 611 : 

41 P. L. R. 217 : 11 R. L. 741 : 

A. I. R. 1939 Lah. 108. 

S. 145 — Symbolical possession — Decree- 

holder gelling symbolic possession of judgment- 
debtor’s zemindari properly — Interference with 
possession by judgment-debtor — Proceedings by 
decree-holder under S. IdS, if can be entertained. 
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I IVhcrc a decree-holder is given symbolical 
I jjossc.ssion of the .judgment-debtor’s zemandari 
1 properly and he finds afterwards that his 
‘ possession is being interfered with by the 
I judgment-debtor and initiates proceedings 
' under S. 145 for retaining possession, the 
I M.'igistnitc cannot refuse to cntcrt.ain proeced- 
; ings on the ground that the Civil Court had 
I not given actual possession to the deerec- 
I holder. If, however, circumstances show that 
the decree-holder or auction-purchaser has 
slept over his right and has allowed the judg- 
ment-debtor to regain possession of the ])ro- 
l)ertj’ and he is at the time of the proceeding in 
peaceful possession of it, the matter stands 
on a (piite dilTercnt footing. Narayan Uhanja 
Deo v. Chintamani Muhapatra. 

40 Cr. L. J. 339 ; 

180 I. C. 322 : 19 P. L. T. 632 : 

20 P. L. T. 1333 : 5 B. Rang. 385 : 

11 R. Pat. 493 : A. I. R. 1939 Pat. 151. 

S. 145 — Symbolical possession in execu- 
tion of a foreclosure decree, not effective against a 
lessee tcho teas not a party to the mortgage suit — 
Actual possession to be considered, nature of. 

It is settled rule of law that no decree for 
foreclosure could be effective against a person 
interested in the property, if he was not made 
.n party to the suit. 

Where, therefore, S had executed in ISfiOa 
mortgage by conditional sale in favour of (J, 
and had in isttfi leased the properties covered 
by it to H for 25 yeans, and G in lf)02, instiluted 
a .suit against S uj)on the mortgage without 
making B a ])arty and obtained ■ symbolical 
possession in execution of the decree for fore- 
closure passed therein : Held, that such 

delivery of possession could not affect the 
possession of B. Bloomfield v. Gangadhar Kundii, 

4 Cr. L. J. 503 : 

4 C. L. J. 562. 

S. 145 — Symbolical possession of subjcct- 

viatlcr delivered to party some lime before proceed- 
ings — JCvidcnec of actual possession on date of 
proceeding, xchclher can be discarded. 

Where symbolical po.sscssion of a holding was 
delivered to a ])arly on the 2nd .lime, 1915, and 
procccilings under S. 145 in respect of the same 
iiolding were instituted in November, 1910 : 
Held, that it was incumbent on the Magistrate 
to go into the question of actual po.sscssion 
between those two dates and consider the 
evidence tendered by the jiartics on that ques- 
tion before he could ])ropcrly pass a final order 
under S. 145, Cr. P. C., and that it was not 
competent to him to wholly discard and leave 
out of con.sidcration the evidence of actual 
possession on the date on which the proceedings 
were instituted. Hazani Khan v. Nafer Chandra 
Pal. 18 Cr. L. J. 718 : 

40 I. C. 718 : A. I. R. 1918 Cal. 662. 

Ss. 145, 146 — Symbolical possession — 

Decree-holder obtaining symbolical possession in 
execution of decree upon delivery warrant — Judg- 
ment-debtor attempting forcible entry within two 
months — .dpplicalion under S. 145 by decree- 
holder — Magistrate by order under S. 14G (1) 
referring back parlies to Civil Court, piopriety 
of. 
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Where in execution of a decree tlic Court 
orders delivery of possession of judgment- 
debtor’s property to the decree-holder and the 
Officer of Court executing the delivery warrant 
gives effect to the order and since then the 
decree-holder is in possession both in fact and 
in law of the property in question but the 
judgment-debtor within two months of the 
execution of such warrant attempts forcible 
entry upon the land whereupon the decree- 
holder flies a petition under S. 145, the 
Magistrate cannot go behind the decision of the 
Chil Court in the matter and cannot ignore the 
decree even though the Court passing the decree 
had no jurisdiction over the land. It is 
immaterial that the delivery of possession is 
symbolical only. In the enquiry under S. 145, 
there is only one conclusion possible for the 
Magistrate to arrive at with reference to the 
land, that is, that it was in the possession of the 
applicant on the date of the order passed under 
Sub-s. (1) of S. 145. Even assuming that the 
applicant {decree-holder) had been forcibly i 
dispossessed at any time after the execution of j 
the delivery order, the first Proviso to Sub- 
s. (4) will operate in favour of the applicant. ! 
Consequently, when in such circumstances the j 
Magistrate passes an order under S. 146 (1) ■ 
referring the parties back to Civil Court for the 1 
determination of their rights, the order is ' 
highly improper and oiiposcd to all principles 
of iustice. Mating Kan v, Manng Po 'Pole. 

41 Cr. L. J. 123 : 

185 I. C. 119 : 1940 Rang. 157 : 

12 R. Rang. 183 : A. I. R. 1939 Oudh 388. 

Ss. 145, 526 — Transfer — '’Criminal 

case”, lohal is, 

A proceeding under S. 145 cannot properly be 
called a “criminal case” within the meaning of 
S. 526. Farid v. Pirn. 16 Cr. L. J. 249 : i 

28 I. C. 105 : 8 S. L. R. 215 : 
A. I. R. 1914 Sind 11. 1 

S. 145 — Transfer of case. j 

City Slagistrate examining petitioner on oath 
and ordering Police enquiry — On rccci])t of 
report transfering case under S. 15)2 to another 
Magistrate — Transfer held valid. Kapoor Chand 
V. Suraj Prasad. (F. B.) 34 Cr. L. J. 414 : 

142 I. C. 537 : 1933 A. L. J. 188 : i 
L. R. 14 All. 48 Cr. : 

I. R. 1933 All. 125 : 

A. I. R. 1933 All. 264. 

S. 145 — 'Transfer of case from one Magis- 

irale to another, mode of. 

S. 145 requires the Blagistrate who draws up a 
proceeding under the section to call upon the 
parties concerned to attend his Court and to file 
written statements of their re.spective claims. 
He cannot direct them to appear before another 
Magistrate. But after the parties have attended 
and are ready to proceed Avith the case, it may 
be validly transferred to another Magistrate 
competent to try it. Ramjharia v. Piar Kocri. 

24 Cr. L. J. 557 : 
73 I. C. 173 : 4 P. L. T. 308 : 

2 P. L. R. 6 Cr. ; A. I. R. 1923 Pat. 369. 

S. 145 — Transfer of case — Transfer by a 

District Magistrate — Amended proceedings. 


Cr. P. CODE (1898), S. 145 

The jurisdiction to make a final order under 
S. 145 is not personal to the Magistrate who 
initiates the proceedings, and a District Magis- 
trate may, of his own motion, transfer a case 
under Ch. XII of the Code to a Magistrate of 
the First Class subordinate to him. Ilam Kissorc 
Hoy V. Dwarlca Nath Sen. 4 Cr. L. J. 223 : 

10 C. W. N. 1095. 

Ss. 145, 146 — Transfer of case — Magis- 
trate examining certain tvitnesses on each side but 
ignoring evidence and attaching land — High Court 
remanding for consideration of evidence — Magis-Ay 
irate being transferred, case transferred to another 
Magistrate — One parly producing before such 
Magistrate long list of roitnesscs — Magistrate, 
whether bound to summon all. 

Where in proceedings under S. 145, a Magistrate 
examines a certain number of witnesses on both 
sides but ignoring the evidence, attaches the 
land in dispute under S. 146, relying exclusively 
upon the evidence of the Superintendent of 
Police and the High Court sets aside that order 
and directs the ^Iagistrate to pronounce judg- 
ment after considering the evidence as a whole 
but the Magi.stratc being transferred, the case is 
transferred to another Magistrate and a party 
comes forward before such Magistrate with a 
long list of witnesses, the Magistrate has power 
to issue process on these Avitncsscs under Sub- 
s. (0) of S. 145 ; but it cannot be said that .any 
obligation lies upon him to summon any 
witne.s.scs other than those originally produced'^ 
by the parties in the proceeding, and if h6 
summons only those witnesses Avho Avere 
examined preA'iously, there is no irregularity or 
illegality, lihupal v. Abdul Hakim. 

40 Cr. L. J. 276 : 

179 I. C. 896 : 5 B. R. 319 : 

11 R. P. 423 : A. I. R. 1939 Pat. 281. 

— Ss. 145, 146, 192, 528 — Transfer of case 

— Proceeding under S. Ido — Magistrate, power of, 
to transfer. 

A proceeding under S. 145 is a criminal case 
and a Magistrate has poAver to transfer it under 
Ss. 192 and 52S, Cr. P. C. Gurudas Nag a-. 
Gagancndra Nath 'Tagore. 3 Cr. L. J. 83 : 

2 C. L. J. 614. 

Ss. 145, 147, 192, 528 — Transfer of case 

— 'Transfer of proceedings under Ss. Ido, ld7. 

Proceedings under Ss. 145 and 147 are criminal ^ 
cases and a IMagistrate has poAver to transfer^ 
such cases under Ss. 192 and 528 of the Code. 
Consequently, Avhcie a District Magistrate, on 
receipt of a Police report to the effect that there 
is likelihood of a breach of the peace in certain 
locality, makes an order to droAv up proceedings 
under S. 147 and serA'es notices on the parties, 
ordering them to appear before another Magis- 
trate, the order is not Avithout jurisdiction. 
Abdul Hamid a\ Hasan Baza. 

24 Cr. L. J. 487 : 

72 1. C. 951 : 4 P. L. T. 297 : 

1 P. L. R. 195 Cr. : 

1923 A. I. R. Pat. 366.. 

Ss. 145, 192 — Transfer of case— -Pro- 
ceedings, transfer of — “Any ease” in S. 192, inter- 
pretation of. 
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Cr. P. CODE (1898), S. 145 ; Cr. P. CODE (1898), S. 146 

Tlic words ‘fany case" in S. 1D2 are wide | to the Ma"istrale, no proceedings under the 
onongli to cover an onciniry under S. l-t.";. I seelion should have Ijcen taken : Ilchl, tliat 
Therefore, a Sub-Divisionai Magistrate who j llie ordc-r aas nitliont juri^dietion. If the 
institutes proceedings under S. lla has power , Mapistrate ^^erc salisiiec! tiial tliere was no 
to transfer the same to any Mapistralc sub- ' dispute likely to cause a breach of the peace, 
ordinate to him for enquiry or trial. Mnlirtidra ! then he could have fpiashed the proceedings 
Singh V. liajpnili. 23 Cr. L. J. 205 : under t'l. (."i) of S. I t.l. 7'iirii Clinrmi v. licngal 

65 I. C. 861 : 20 A. L. J. 215 : ■ Coni Co. 10 Cr. L. J. 560 : 

A. I. R. 1922 AH. 99. : 4 I. C. 354 : 13 C. W. N. 125. 


Ss. 145, 526 — 7’rniis/cr of — Proceed- , 

xii'S under S. 115 — Transfer, poxcers of — Jlreach i 
peace — Magistrate, opinion of , xehethcr ground ; 
for transfer. 

S. 520 is applicable to proceedings under ■ 
S. 145 and the High Court has, therefore. ■ 
power to direct a transfer of such proceedings. , 
In a proceeding tinder S. 145 the ciuestion 1 
whether there is likely to be a breach of the j 
peace is an executive question, on which the ' 
Magistrate may forn'i his ojiinion on any i 
information, not necessarily on evidence at [ 
all; and the mere fact that the Magistrate has 
made up his mind that there is no likelihood ' 
of a breach of the peace, is not a ground for 
directing a transfer of the proceeding to another • 
Magistrate. Mohammad Saqi Khan v. Itahnmnt 
Unnisa. 25 Cr. L.J. 194 : 

76 I. C. 562 : A. I. R. 1923 Oudh 161. 

: S. 145, 526 — Transfer of ease — Proeecd- 

V.*""* Iransfcrred. 

' S. 520 docs not empower a High Court to 
pass an order for the transfer of proceeilings 
under S. 145 ns such proceedings cannot be 
described as a criminal ease, which mcan.s a 
ease in which a person is accused of an offence. 
Naraiu Singh v. Gandharv JlaJ. •> 

25 Cr. L. J. 276 : i 
76 I. C. 868 : A. I. R. 1925 Lah. 48. j 

Ss. 145, 526 — Transfer of ease — Transfer I 

of proceedings tinder S, 115. | 


Ss. 145, 350 — Transfer of Magistrate 

— Proceeding — Change of Magistrate. — Dc novo 
trial. 

In a proeeetling under S. 1 t5 where the 
.Magistrate is sin-.'-ecded by another, the 
succeeding .Magistrate is not compelled under 
the jiroviso to S. :!5I> of the Code to start the 
enquiry lie tiono, if an .application to that effect 
is made on benalf of t he aeeiiseil. Sndek lla::a 
V. .Sachindra Xnth lion. 24 Cr. L.J. 569 : 

73 I. C. 265 : 37 C. L. J. 128 : 

A. I. R. 1923 Cal. 483. 

Ss. 145 and 250 — Transfer of Magis- 
trate — Ptoeeedings under .S'. 115 — “Knquirtj ’’ — 
Transfer of .Magistrate — Sneccssor taking tip 
ease. 

.An enquiry under the Code docs not merely 
mean an etuiniry info an offence : its meaning 
is eonsiilerably wider and extends to enquiries 
into matters which are not offences. Proceed- 
ings under .S. 145 are enquiries. 'J’hcrcforc, 
when a .Magistrate, who was enquiring into a 
ease under .S. 145 is transferred and another 
comes in his )ilaee, the new Magistrate is to be 
regardeil as the successor of the other, and can 
deal with the proceedings under .S. :150. Ali 
Mahomed lihan v. Tnrak Chandra liancrji. 

9 Cr. L. J. 278 : 

1 I. C. 336 : 13 C. W. N. 420. 

S. 146. 


The expression “Criminal ease" in S. 52(1, 
Cr. P. C., includes a iiroceeding initiated under 
S. 145 and the High Court has power to 
transfer such proceeding from one Court to 
another. Jaggti Ahir v. Murli Shuktil. 

13 Cr. L. J. 452 ; 
15 I. C. 84 : 10 A. L. J. 27 : 34 All. 533. 

• Ss. 145, 526 (8) — Transfer of case — 

Proceedings under S. 115 — Application for stay 
) for moving for transfer, maintainability of. 

^ A party to a proceeding under S. 145 is not 
entitled to make an application under S. 520, 
Cl. (8) of the Code for stay of jiroeccdings with 
a view to enable the applicant to move the 
High Court for transfer of the ease. Loka 
Mahton v. Kali Singh. 28 Cr. L. J. 1035 : 

106 I. C. 219 : 6 Pat. 553 : 8 P. L. T. 716 : 

A. I. R. 1927 Pat. 351. 

^S. 145 (5) — Transfer of ease— Proceed- 
ings transferred by Magistrate from file of 
Deputy Magistrate — Poxocr of Magistrate to 
quash proeeedings summarily. 

AMiere a Magistrate toolc a case under S. 145 
on his own file from that of a Deputj’ Magis- 
trate, and forthwith quashed the proceedings 
on the ground that in view of admissions 
made in a certain letter from the first partj' 


' Applicability. 

! Attnehmenl. 

[ Coinjiftcnt Court. 

Costs. 

Duty of Magistrate. 

Evidence. 

.lurisdietion. 

Receiver. 

Review. 

Revision. 

Scope. 

S. 146 — Applicability — Movable pro- 
perty, attachment of. 

The jewellery and other movable property 
of a math must be treated ns appurtenant to 
to the math, and can properly be the subject 
of proceedings under S. 140. Gokil Nath v. 
Baram Nath. 27 Cr. L. J. 429 : 

93 I. C. 157 : 24 A. L. J. 383 : 
L. R. 7 All. 129 Cr. : A. I. R. 1927 All. 125. 

S. 146 — Applicability. 

S. 140 comes into operation only if the Magis- 
trate is unable to satisfy himself as to which 
of the parties is in possession. Brij Pal Singh 
V. liam Naresh Singh. 33 Cr. L. J. 157 : 

135 I. C. 246 : 2 R. B. All. 98 Cr. : 
I. R. 1932 All. 70 ; A. I. R. 1932 All. 335. 
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S. 146 — Applicability of — Rights of 

parties already determined by Civil Court. 

Where one of the tv >’0 parties to a proeeeding 
under Ch. XII, Cr. P. C., has already obtain- 
ed a decree for joint possession, with the 
other party, of the property coneerning whieh 
the dispute exists and that decree has been 
executed in accordance with O. XXI, r. 35, 
C. P. C., S. 146 is inapplicable and the order 
of attachment of the property is unjustifiable. 
Parabhans Pandc v. Sheodarsan Singh. 

27 Cr. L. J. 559 : 
93 I. C. 1055 : 24 A. L. J. 399 : 
L.'R. 7 All. 102 Cr. : 48 All. 397 : 

A. I. R. 1926 All. 685. 

S. 146 — Attachment —First party's mort- 
gagee in possession but not 2nd party — Attach- 
ment. 

Where the first party, a widow and her 
mortgagee are found to be in possession 
of the disputed garden and the second party is 
not found to be in possession, a Magistrate is 
not entitled to attach the subject of dispute 
merely on the ground that tlie widow had, in 
her written statement, stated that she was not 
in possession but the mortgagee was, because 
the possession which she had may be exercised 
through her mortgagee. Mst. Mohoodra Koer 
V. Khuban Panday. A. I. R. 1923 Pat. 363. 

S. 146--Attachment. 

Joint owners in joint possession — 
Likelihood of breach of peace — Magis- 
trate can direct land to be kept in attachment 
until decision in civil suit for partition to be 
filed. Chirangi Lai v. Modadeo Prosad. 

34 Cr. L. J. 480 : 
143 I. C. 54 : 1932 A. L. J. 819 : 

L. R. 13 All. 151 Cr. : 
I. R. 1933 All. 168 : A. I. R. 1932 All. 683. 

Ss. 146, 147 — Attachment — Joint pos- 
session of parties — Attachment. 

A Magistrate after finding that both parties 
are in joint possession of properties in dispute, 
has no jurisdiction to pass an order of attach- 
ment under S. 146. Muhammad Koolayappa\. 
Abdul Khadhir. 15 Cr. L. J. 572 : 

25 I. C. 324 : 27 M. L. J. 169 ; 
A. I. R. 1915 Mad. 396. 

S. 146 — Attachment — Magistrate holding 

no inquiry — Interference in revision. 

An order passed by Magistrate, without 
making any inquiry as to the rights of the 
parties, attaching the property in dispute, 
pending the decision of a competent Court of 
Civil Jurisdiction, is erroneous and must be set 
aside. The Crown v. Isakhan. 

9 Cr. L. J. 272 : 
1 S. L . R. 33. 

S. 146 — Attachment — Receiver, appoint- 
ment of. 

The attachment referred to in S. 146 can only 
be made where the Magistrate is unable to 
decide which party is in possession, or decides 
that none of them is in possession. The 
mere passing of an interim order of attachment 
does not by itself justify the appointment of a 
Receiver. Raza Husain v. Medhi Hasan. 

23 Cr. L. J. 684 : 
691. C. 268 : 25 O. C. 148 ; 
A. I. R. 1922 Oudh 256. 


Cr. P. CODE (1898), S. 146 
S. 146 — Attachment. 

Under S. 146 attachment can only be effected 
on the Magistrate’s inability to satisfy himself 
as to which of the parties is in possession of 
the subject of dispute, and not because the 
Magistrate cannot decide upon the rights of 
the parties. In proceedings under S. 145 and 
146, a Magistrate should determine actual 
possession, not rightful possession. In re : 
Sanganbasawa kom Basappa. 

2 Cr. L. J. 28 : 

7 Bom. L. R. 18. 4 

S. 146 — Attachment of disputed property 

— Order without taking evidence. 

Where a Magistrate makes an order under 
S. 146 attaching the disputed property with- 
out taking any evidence, the order is wholly 
without jurisdiction and should be set aside. 
Sheobalak Ravi v. Bhagwat Panday. 

13 Cr. L. J. 486 : 

15 I. C. 486 : 16 C. W. N. 1052 : 

40 Cal. 105. 

S. 146 — Attachment of disputed property 

without evidence — Adjournment to enable parties 
to present their case before Magistrate, 
whether can be alloioed — Magistrate, duty of. 

Where proceedings under S. 146 were drawn 
up against two parties, who were required to 
produce evidence in support of their respective 
cases on a certain date, on which date both ^ 
parties applied for time, and one of them, on/ 
account of the notice being served upon hirn 
only two days before the date fixed for 
hearing, could not even file his written state- 
ment, and the Magistrate proceeded to deal 
with the case, and for want of evidence, 
being unable to satisfy himself as to who was 
entitled to possession, attached the property 
under S. 146 : Held, that the Magistrate, in 
the exercise of his discretion, ought to have 
allowed further time, and acceded to the 
application of the parties to grant them a 
reasonable adjournment in order to enable 
them to present their case before him. 
In re : Manrakhan Singh. 18 Cr. L. J. 413 : 

38 I. C. 973 : 1 P. L. W. 55 : 

A. I. R, 1917 Pat. 507. 


S. 146 — Attachment of land by Magis- 
trate — Liability of defendant for damages in suit. 


No action will lie against any person for 
procuring an erroneous decision of a Court of 
Justice. Therefore no action for damages lies 
against a party for having obtained an order 
for attachment under S. 146, Cr. P. C. Mackay 
v. Cave. 12 Cr. L. J. 14 : 

9 I. C. 137. 




5. 146 — Attachment of properly — Deli- 
very of possession — Discretion of Court. 

Where property attached under S. 146 is 
released by the Magistrate on being satisfied 
that there is no longer any likelihood of a 
breach of the peace, it is open to the Magis- 
trate to make over possession of the property 
to any party he thinks fit. He is not bound 
simply to direct the Receiver to abandon 
the property, leaving the parties to scramble 
for the estate. There may, however, be eases 
in which it might be sufficient for him to make 
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an order withdrawing the attachment, and 
leave some party to take possession. Ali 
Bahadur v. Emperor. 26 Cr. L. J. 1629 : 

90 I. C. 925 : 2 O. W. N. 868 : 
A. I. R. 1926 Oudh 146. 

— ^ S. 145 — .dllachmenl of property — 

Duration of attachment — .Adjudication of rights of 
parties by competent Court — Magistrate, duty of, 
to wiihdraio attachment. 

An order of attachment of property under 
Vs. 140 remains in force until withdrawn, but it 
'Is'the duty of the Magistrate to withdraw it 
and release the attachment as soon as it is 
brought to his notice that a competent Court 
has determined the rights of tlie patties thereto 
or of the person entitled to possession. 
Maharaja of Venhatagiri v, Ambarkana Stinivas 
Roxo. 16 Cr. L. J. 481 : 

29 I. C. 321 : 17 M. L. T. 392 : 
A. I. R. 1916 Mad. 507. 

S. 146 — Attachment of property — Re- 
lease from attachment. 

AVhere property is attached under S. 146, 
the Magistrate has inherent power to release 
the property from attachment as soon as he is 
satisfied timt all likelihood of a breach of the 
peace has disappeared ; for instance, where one 
of the parties to the dispute dies leaving the 
other party as his heir. In such a case, the 
V judgment of a competent Court is not sine qua 
non before the property can be released. 
Khushi Ram v. Emperor. 22 Cr. L. J. 4 : 

59 I. C, 36 : 1 Lah. 451 : 
A. I. R. 1920 Lab. 286. 

S. 146— Attachment of property— With- 
drawal of attachment — Decision by Civil Court 
— Jurisdiction of Magistrate. 

S. 140 (1) eontemplates that an attachment 
made under the provisions of that section may 
be determined after a competent Court has 
determined the rights of the parties to the 
property in dispute. A Magistrate who has 
effected an attachment under that section has, 
therefore, jurisdiction to withdraw the attach- 
ment and make over possession of the property 
to a party in whose favour a decision has been 
pronounced by the Civil Court. - Ases Kumar 
V. Kishori Mohan Sarkar. 25 Cr. L. J 937 : 

81 I. C. 553 : 39 C. L. J. 353 : 
A. I. R. 1924 Cal. 812. 

— S. 146— Attachment of property, when 

legal. 

S. 146 presupposes an enquiry by the Magis- 
trate on the evidence recorded and its object is 
to give the Magistrate jurisdiction to attach 
property if upon the evidence so recorded, he 
is unable to come to a finding as to who was in 
possession on the date on which the order under 
S. 145 was drawn up, and where there is no 
evidence of any kind, an order effecting attach- 
ment of property under S. 146 is without 
jurisdiction. Daulat Ali Moila v. Hcdail 
Moila. 30 Cr. L. J. 802 : 

117 I. C. 600 : 32 C. W. N. 843 : 
I. R. 1929 Cal. 552 : A. I. R. 1928 Cal. 703. 

S. 641 — Attachment, when effective. 

An order under S. 146 would be ultra vires, un- 


Cr. P. CODE (1898), S. 140 
less the Magistrate records a finding that he is 
unable to find which party is in actual posses- 
sion under S. 145. Thumhalabcd Hampanna v. 
Farisi Gangama. 16 Cr. L. I. 239 : 

27 I. C. 911 : A. I. R. 1915 Mad. 1176. 

^S. 146 — Attachment, tchen effective. 

The procedure prescribed in S. 145 must 
precede an order made under S. 146 of the 
Code. Subbarama .4iyar v. Mariya Pillai. 

15 Cr. L. J. 559 ; 
24 1. C. 967 : 16 M. L. T. 52 : 1 L. W. 493 : 
1914 M. W. N. 798 : A. 1. R. 1914 Mad. 78. 

S. 146 — Attachment xvhen to be effected. 

Under S. 140, a Magistrate has got no juris- 
diction to issue any order for attachment of 
property unless and until he has made the 
inquiry contemplated by S. 145, that is to say, 
unless he has received and considered the 
evidence produced before him by the parties. 
Jnayat Ullah v. Amanat Husain. 

15 Cr. L. J. 470 ; 
24 I. C. 350 : 1 O. L. J. 242 : 
A. I. R. 1914 Oudh 31. 

Ss. 146,435 (3) — Attachment of proper- 
ty — Release — Revision . 

Where a Magistrate releases property attached 
under S. 140 consequent upon possession being 
awarded to a partv under S. 40 of the U. P. 
Land Revenue Act, the order of release cannot 
be questioned in revision by virtue of S. 435 
(3) of the Code. Surendra Bikram Singh v. 
Emperor. 24 Cr. L. J. 537 : 

■ 73 I. C. 153 : 25 O. C. 242 : 
A. I. R. 1922 Oudh 300. 

S. 146 — Competent Court — Bengal 

Survey Act (V, B. C. of 1S75), S. 41 — Competent 
Court — Order of survey authorities tantamount 
to decree of Civil Court. 

An order of survey authorities under the 
Survey Act, is a determination b 5 '' a competent 
Court of the riglits of the person entitled to 
the land for purposes of release of attached 
property' under S. 140. Ambler v. Shah Somi 
Ahmed. 11 Cr. L. J. 372 : 

6 I. C. 545 : 11 C. L. J. 417 : 37 Cal. 331. 

S. 146 — “Competent Court”, meaning 

of — Mutation order — Person entitled to possession, 
whether determined. 

The words “competent Court” in S. 146 
are not confined to mean only a “competent 
Civil Court.” An order of a Revenue Court 
directing mutation to be made in favour of a 
certain person is an order of a competent Court 
determining the person entitled to possession 
within the meaning of S. 140(1). Ram Sri v. 
Sri Kishun. 25 Cr. L. J. 1242 : 

82 I. C. 170 : 22 A. L. J. 803 j 
46 All. 879 : L. R. 5 All. 129 Cr. : 

A. I. R. 1924 All. 777. 

Ss. 146 and 147 — Costs — Costs of 

proceedings under Ss. 145, 145 or 147 — Amount 
of costs, assessment of — Time for making order for 
costs. 

Only the Magistrate who passes an order under 
Ss. 145, 146 or 147 can decide by whom the 
costs of the proceedings are to be paid but the 
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amount of the costs may be assessed by his 
successor. An order for costs slioiild, as a rule, 
be made at the time of passing tiic order under 
Ss. 145, 146 or 147 when the facts are fresh 
in the mind of the Magistrate, Jklas Katir 
Thakurain v. Jtaglmraj Bahadur Smgh. 

11 Cr. L. J. 335 : 
5 I. C. 943 : 13 O. C. 66. 

S. 146— Duly of Magistrate— Failure of 

parties to adduee evidence — Duty of Magistrate. 
There is no obligation imposed by S, 140 on a 
Magistrate who initiates proceedings under S. 145 
on the basis of a Police report to make indepen- 
dent enquiry if the parties having been given 
adequate opportunitj’ decline to adduce evidence 
as to possession. The Magistrate is then entitled 
to fall back on such information as he may have 
before him whicli would make liim apprelicnsiv'c 
of a breach of the peace and he must attach 
the propertj\ Bengali Parida v. Banchhanidhi 
Panigrahi. 30 Cr. L,. J. 894 ; 

118 I. C. 326 : 1. R. 1929 Pat. 518 : 
10 P. L. T. 867 : A. I. R. 1930 Pat, 29. 

S. 146 — Duty of Magistrate. 

S. 14(5 presupposes an enquirj' by tlio Magis- 
trate on the evidence recorded. A Magistrate 
cannot say that he is unable to satisfy liimsclf 
if he has never made the sliglitcst efforts to do 
so. When the Magistrate lias not made any 
effort to satisfy himself, the order cannot be 
supported under S. 140. Emperor v. Radha 
Raman. 37 Cr. L, J. 215 : 

160 I. C. 20 : 1936 A. L. J. 197 : 
8 R. A. 558 : A. I. R. 1936 All. 177. 

S, 146 — Evidence. 

Omission to adduce evidence after sufTicicnt 
time. Bejoy Madhub Chozodhury v. Chandra 
Nath ChuckcrhuTlhy. 11 Cr. L. J. 27 : 

5 I. C. 40 ; 14 C. W. N. 80. 

S. 146 — Evidence. 

Order without written statement and evidence. 
Asfaudyar Khan v. Irshad Khan. 

11 Cr. L. J. 90 : 
5 I. C. 249, 

S. 146 — Jurisdiction — Enquiry as to 

possession — Conflicting claims based on different 
titles — Refusal of Magistrate to decide as to pos- 
session — Jtirisdiction, 

Where in an enquiry as to possc.ssion, the 
parties put in claims based on different titles, 
one claiming under a Will, another under a 
Partition Settlement and Will and the Magis- 
trate, holding that he was unable to decide 
as to the question of possession, ordered that 
the property do remain under Court attachment 
till the parties had settled their differences 
in a Civil Court : Held, that the Magistrate 
acted without jurisdiction and should have 
decided on the question of possession. Vcyya 
Manikiyam v. Venkaiya. 11 Cr. L. J. 560 : 

8 I. C. 63. 

S. 146 — Jurisdistion — Neither parly in 

possession of land in dispute — Public pathway — 
Attachment. 

Where in a proceeding under S, 145 the land 
in dispute is a public path, and the Magistrate 
finds that neither party is in possession, he has 
no jurisdiction to attach the land under S. 140 
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of the Code. Sasi Mohun Kundu v, Kailash 
Chandra De. 11 Cr, L. J. 464 : 

61 1. C. 848 : A. I. R. 1920 Cal. 898. 

S. 146 — Jurisdiction of Magistrate to 

pass order — Order passed wilhotd trying to as- 
certain possession, legality of — Gross and material 
irregularity. 

An order under S, 140 can be made only where 
the Magistrate is unable to satisfy himself as to 
which of the contending parties is in possession. j ( 
Where a Magistrate after having legally insti- 
tuted proceedings under S. 145 made no effort 
w'hatsoever to ascertain the fact of possession, 
blit after discarding and rejecting on erroneous 
grounds practically every piece of evidence 
that might have led him to a correct conclusion 
as to possession, made his final order under 
S. 14(5 : Held, (1) that the final order made by 
the iMagistratc was cither without jurisdiction 
or involved sucli gross and material irregulari- 
ties as to seriously prejudice one of the parties 
to the proceeding ; (2) that the final order 

must be set aside and the proceedings resumed 
from the point reached when the two parties 
closed their evidence as cither of them may 
be advised. Where a previous dispute between 
the parties to a proceeding under S. 145 was 
terminated by an order under the provisions 
of Ss. 40 and 41 of the Bengal Survey Act V 
of 1875, and an entry in the Record of Rights > 
was made in accordance with that order, the. 
Magistrate in determining the question of pos- 
session should, in the first instance, presume 
that the possession of the land in dispute is 
with the partj' in whose favour the order under 
the Bengal Survey Act and the entry in the 
Record of Rights were made. Prafulla Nath 
Tagore v. Jlodding. 18 Cr. L. J, 988 : 

42 I. C. 604 : 26 C. L. J. 39 : 

21 C. W. N. 1039 : A. I. R. 1918 Cal. 284. 

Ss. 146 (2), 435 (3) — Jurisdiction — 

Ultra vires order— Revision. 

A Sub-Divisional Magistrate attached certain 
land and appointed a Receiver under S. 14G (2), 
till a competent Civil Court would determine 
the rights of the parties, but refused to make 
over the possession to the successful party 
when the District Court determined the rights 
of the contesting parties on the ground that j 
the losing jiarty was going to appeal to the \ 
Chief Court : Held, that the Sub-Divisional ^ 
Magistrate’s order was clearly without juris- 
diction, as a Magistrate ceases to have authority 
to retain the property after a competent Civil 
Court determines r.he I'ights of the parties. The 
Chief Court has power to annul such orders 
in revision under S. 435 (3), Cr. P. C. Mg. Tha 
Zan V. Mg. Ba Gale. 15 Cr. D. J. 500 : 

24 1. C. 588 ; A. I. R. 1914 L. Bur. 218. 

S. 146 — Receiver — Lease to one of 

parlies — Court’s power to cancel. 

Receiver appointed under S, 145, fraudulent- 
ly taking permission of Court to lease pro- 
perty, without disclosing the lessee — Property 
leased to one of the parties until decision 
of Civil Court — ^Magistrate could set aside 
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lease summarily. Mayijappa Clicltiar v. 
Nagamai Achi. 33 Cr. L. J. 955 : 

140 1. C. 281 : 36 L. W. 651 ! 
1932 M. W. N. 1154 : I. R. 1923 Mad. 834 ; 

A. I. R. 1933 Mad. 67 (2). | 

S. 146 — Receiver — Return of properly. ^ 
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competent Court of rights of the person entitled 
to possession of the land, within the meaning 
of S. 1-iO. Ram Ranbijaya Prasad Singh v. 
Ram Prasad Gupta. 40 Cr. L. J. 797 : 

183 I. C. 388 : 20 P. L. T. 595 : 5 B. R. 906 : 
12 R. P. 141 : A. I. R. 1939 Pat.-348. 


The mere declaration of title in favour of 
the plaintiff is sulTieient to entitle them to 
ask the Receiver appointed under S. 1-lC, to 
make over the sum held in deposit by him 
V to the plaintiffs. Juraioan Singh v. Ram Sarckh 
^ingh. 149 I. C. 561 : 

14 P. L. T. 113 : 12 Pat. 261 : 
6 R. P. 620 (2) : A. I. R. 1933 Pat. 224. 

Ss. 146, 439 — Receiver — Appointment of 

party lohen justified — Settlement with parlies, 
desirability of — Order under S. 146 — Revision — 
Interference. 

As a matter of principle a person ought 
not to be appointed a Receiver who has 
shown a partiality for one of the parties, and 
a party to the action should not be ap- 
pointed unless by consent or unless there 
are special circumstances justifying his ap- 
pointment in preference to others. When 
the order of the District Magistrate offends 
again.st an elementary rule founded on the 
desire of the Courts to place the parties to 
a proceeding on a footing of absolute equal- 
ity, the High Court can set aside that order 
^ in revision. Lachmi Kucr v. Gajadhar Prodiad. 

28 Cr. L. J. 776 : 
104 I. C. 104 : 9 A. I. Cr. R. 8 : 
9 P. L. T. 109 : 1 L. T. 40 Pat. 42 : 
7 Pat. 1 : A. I. R. 1927 Pat. 393. 

S. 146 — Revieto — Order releasing attach- 
ment — Review. 

A Magistrate has no power to review his 
own order releasing a property from attach- 
ment. Balam Singh v, Lai Babu. 

19 Cr. L. J. 105 : 
43 I. C. 329 ; 3 P. L. W. 386 : 
A. I. R. 1918 Pat. 28. 

Ss. 146, 369 — Review — .dllachmcnl, can- 
cellation of — Revieto. 

An order attaching land under S. 140 can- 
not be cancelled by the Magistrate as S. 369, 
Cr. P. C., does not permit a review'. Ram 
Dulare v. .djudlna Singh. 14 Cr. L. J. 605 ; 

21 1. C. 477 : 16 O. C. 192. 

S. 146 — Revisioti — Order as to posses- 
sion — Brevity — Revision. 

Where a Magistrate passes an order under 
S. 146 but omits to write at length the 
reasons for such order, it may be good ground 
for remand. But a High Court will not 
interfere if the Magistrate passed tlie order 
after giving full consideration to the evidence 
in the case. Kanai Lai v. Hyder AH. 

24 Cr.-L. J. 575 ; 
731. C. 271:37 C. L. J. 127: 
A. I. R. 1923 Cal. 483. 

^S. IdS—Scape— Collector's order under 

Bengal Survey Act — Decision of compeUnt Court. 

An order of the Collector as to the land under 
Bengal Survey Act, is a determination by a 


S. 146 — Scope — Order dirccHng posses- 
sion to be given on happening of certain contin- 
gency— Legality. 

An order declaring a certain person to be in 
posssssion of tiic property in dispute on the 
liappening of a certain contingency, cannot be 
passed under S. 14G but can only be passed 
under S. 145. Lachmi OJha v. Birja Misser. 

22 Cr. L. J. 616 : 
63 I. C. 152 : 2 P. L. T. 168 : 1921 Pat. 110 : 

A. I. R. 1921 Pat. 173. 

S. 146 — Scope — Order of attachment, 

when can be passed — Magistrate, duty of. 

.A.n order under S. 146 attaching the subject- 
matter in dispute can only be passed after the 
Magistrate has taken evidence under S. 145, and 
has satisfied himself that none of the parties w'as 
in possession, or that he is unable to satisfy 
himself as to which of them was in possession. 
Nilkanth v. Saryabkan. 24 Cr. L. J. 880 : 

75 I. C. 80 : 1923 A. I. R. Nag. 297. 

S. 146— Scope — Order under S. 146, 

operation of, extent of — Order when comes to end 
— Record of Rights, entry in, whether final adju- 
dication by competent Court. 

Once an order under S. 146 has been passed by 
a Court, it can come to an end only under one 
of two circumstances: (1) that there is no 
longer any likelihood of a breach of the peace 
in regard to the subject-matter of the dispute ; 
and (2) it is competent for a Magistrate 
to release the subject-matter of the dispute 
from attachment if a competent Court has 
determined the rights of the parties to the pro- 
ceedings or the person entitled to possession 
of the subject-matter of the dispute. An entry 
in the Record of the Rights cannot be regarded 
as constituting a final adjudication by a com- 
petent Court within the meaning of S. 140 (1). 
Kutisivar Mondal v. Jitendra Nath Sen. 

26 Cr. L. J. 1055 : 
87 I. C. 975 : 30 C. W. N. 646 : 
A. I. R. 1926 Cal. 316. 

S. 146 — Scope — Punjab Land Revenue 

Act, S. 36, qpplication of, to cases under S. 146, 
Cr'. P. C. — Revision — High Court, poioers of. 

Obiter dictum . — S. 30 of the Punjab Land 
Revenue .4.01 is not properly applicable to cases 
in which property has been attached by a 
Magistrate under S. 146 of the Cr. P. C. Where 
after the attachment of certain property by a 
Magistrate under S. 140, one of the parties is 
put in possession of it by a_ Revenue Officer 
acting under S. 30 of the Punjab Land Revenue 
Act, the Chief Court, as a Criminal Court, 
cannot interfere witli the Revenue Officer’s 
order. Emperor v. Abdul Aziz. 

19 Cr. L. J. 261 : 
44 1. C. 117 : 45 P- W. R. 1917 Cr. ; 

A. I. R. 1918 Lah. 390. 
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S. 146 — Scope — Ttight io possession — 

Magistrate. 

The power conferred by S. 14G can be 
exercised when a Magistrate decides that 
none of the parties is in possession or is 
unable to satisf 5 ' himself as to which of tiiem 
is in possession. But inability to decide 
on the right to property cannot justify an 
attachment order under the section. In re : 
Somnath Madhavji. 1 Cr. L. J. 832 : 

6 Bom. L. R. 723. 

Ss. 146, 107 — Scope — Lease of properly 

attached — Lessee, right of — Lessee may be hound 
down to keep peace, 

A lessee of a property attached under 
S. 14G is entitled to protection in his posses- 
sion of the land let to him, but the fact 
of letting out is no bar to proceedings 
against the lessee under S. 107 if the 
Magistrate is satisQed that such action is 
necessary in the interests of the public peace. 
Jai Rat v. Emperor. 18 Cr. L. J. 1007 : 

42 1. C. 735 : A. 1. R. 1917 Pat. 223. 

Ss. 146, 439 — Scope — Miscellaneous 

proceedings — Ordinary rules of procedure — 
Breach of the peace — Reference by the Sub- 
Divisional Magistrate to District Magistrate — 
Jurisdiction — Revision. 

Miscellaneous proceedings under Cr. P. C. 
are governed, as far as may be, by the 
ordinary rule? of procedure. Magistrates 
are solely and entirely responsible for a 
case so long as it remains upon their files 
and no references which are not allowed 
by the Code can be made or can be acted 
on in the case cither of regular trials or 
of miscellaneous proceedings. The jurisdic- 
tion of the High Court to revise an order 
passed under Ch. X(I. Cr. P. C. is barred. 
Murat Singh v, Mst. Paika Bai. 

1 Cr.L.J. 877 : 
17C. P.L.R. 133. 

Ss. 146, 439 — Scope — Order under 

S. 146, when to be passed — Contents of order — 
— Magistrate, duty of — Revision. 

An order under S. 14G can only be passed 
when the Magistrate, upon a consideration of 
the evidence, is unable to come to a definite 
finding as to the possession of either party. In 
order to show the Magistrate’s inability to 
decide the question of possession, he ought to 
discuss the evidence and give reasons for his 
inability. Khcdan Mahto v, Hussaini Kalal. 

22 Cr. L. J. 323 : 
61 1. C. 51 : 2 P. L. T. 16 : 
1921 Pat. 112 : A. I. R. 1921 Pat. 166, 

S. 147. 

Applicability. 

Costs. 

Easement. 

Form of order. 

Inquiry. 

Interlocutory order. 

Jurisdiction. 

Legality of order. 

Mandatory Injunction. ' 

— I Meaning of words. 

Procedure. 

Revision. 
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S. 147. 

See also (i) Cr, P. C., 1898, S. 107. 

(n) Cr. P. C., 1898, S. 145. 

S. 147 — ^Applicability — Easement. 

S. 147 is not confined to mere easements. The 
right which the first party claimed in this 
case was the natural right of every land-holder 
to the use and enjoyment of his own land, and 
among the necessary incidents to such an 
enjoyment, was the riglit to let off water by the 
natural course in which it had always flowed 
and would always flow so as to prevent inun- 
dation of his own land. The second party 
erected a bund on the boundary of the first 
party’s village : Held, that the erection of the 
bund was an infringement of that natural right, 
and that the case was a fit one for the exercise 
of jurisdiction under S. 147. Doulal Koer v. 
Siva Prasad, ' 12 Cr. L. J. 319 : 

10 I. C. 615 : 15 C. L. J. 267. 

S. 147 — Applicability. 

S. 147 is intended to apply only to cases where 
there might be disputes concerning the right 
of use of any land or water as distinct from 
disputes as to the title to or possession of the 
land itself, for which provision is made by 
Ss. 145 and 14G of the Code. Ram Dulare 
V. Ajudhya Singh. 14 Cr. L. J. 605 : 

21 I. C. 477 : 16 O. C, 192. 

S. 147 — Applicability — Dispute as to 

right of ivay — Order under S. 147 (2) — Institution 
of enquiry, date of — Order under S. 147 (3), when 
legal. 

The inquiry contemplated by the Proviso to 
Sub-s. (2) of S. 147, is the enquiry referred to 
in Sub-s. (1) of the said section. An occurrence 
took place on the 15th November, 1928, relat- 
ing to a dispute over an alleged right of way. 
The complaint lodged was sent for local inquiry 
and the Sub-Divisional Officer considered the 
report and heard the parties and their Pleaders 
on the 12th January, 1929, and asked for fur- 
ther report as to the likelihood of a breach of 
the peace. On the ICth February, the report 
of the Police was considered, the complaint 
was dismissed and proceedings under S. 147 
were instituted. Tlic Honorary lilagistrate 
held that he had no jurisdiction to make an 
order under S. 147 (2) as the alleged obstruc- 
tion was beyond three months of the date of 
the institution of the inquiry, but passed an 
order under S. 147 (3). Tlie District Magis- 
trate held that the inquiry was commenced on 
the 12th of January, within three months of the 
alleged obstruction and made a reference to 
the High Court : Held, (1) tlmt the District 
Magistrate was wrong in coming to tlie conclu- 
sion that the 12th January was the date of the 
institution of the inquiry ; (2) that the order 

of the Honorary Magistrate under S. 147 (3) 
was, however, illegal as an order under the said 
clause could be made only if the right of way 
did not exist. Sohan Lohar v. Jiut Upadhya. 

31 Cr. L. J. 361 : 
122 I. C. 145 : A. I. R. 1930 Pat. 291. 

S. 147 — Applicability — Dispute as 1° 

right to use land as burial ground — Matters 
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for consideration — liaising crops on burial grounds, 
effect of. 

\Yhere a breach of the peace is threatened 
over a dispute in respect of the right of certain 
persons to use a land as a burial ground, the 
section applicable is S. 147, and not S. 14:';. 
The important point for consideration in such 
a case is not the question of possession of the 
land, but whetber the persons claiming the | 
right exercised that right when occasions arose. 
The circumstance that certain vacant portions 
•fif the land ■wore improperly used for raising 
crops does not necessarily affect the right to 
use the land as burial ground. ^In/innnnod 
Abdul Khtiddus Sahib v. Muhammad Ashroff 
Sahib. 29 Cr. L. J. 644 : ' 

110 I. C. 100 : 55 M. L. J. 40 : ! 
51 Mad. 522 : 28 L. W. 75 : ' 
10 A. I. Cr. R. 368 : A. I. R. 1928 Mad. 598. 

S. 147 — Applicabilily — Order, cssenlials 

for. 

In order that an order may be passed under 
S. 147 there must not only be a dispute 
regarding alleged right of user of any land 
or water but it must also appear to the 
Magistrate that a legal right exists. Sethu Kortt- 
ppan Ambalam v. Peer Mohammad Sammalli. 

' 37 Cr. L. J. 4 : 

159 I. C. 49 ; 1935 M. W. N. 181 : 
68 M. L. J. 417 : 41 L. W. 436 : 
58 Mad. 876 : 8R. M. 440: 
A. I. R. 1935 Mad. 350. 

S. 147 — Applicabilily— Right lo enter 

temple to perform kumbabhishekam ceremony — 
Danger oj breach of peace, finding as to, lohcthcr 
necessary. 

A right to enter a temple and onicintc at the 
kumbabhishekam ceremony; whenever it is ne- 
cessary to perform it, is a right “to immovable 
property” within the meaning of S. 147. 
S. 147 does not require a Magistrate to formal- 
ly record a proceeding that there is ;in 
his opinion danger of a breach of the peace. 
Chidambara Gurukkal v. Sengoda Gounden. 

15 Cr. L. J. 671 : 
25 I. C. 999 : 16 M. L. T. 427 : 
27 M. L. J. 587 : A. I. R. 1915 Mad. 84. 

S. 147 — Applicability. 

Where S, 143 docs not apply, S. 147 may, 
and proceedings under the latter section are 
carried on in the same manner as proceedings 
under the former. Ktinjo Mandal v. Sarftt 
Ram Manoari. 40 Cr. L. J. 538 : 

181 1. C. 176 : 20 P. L. T. 164 ; 
5 B. R. 639 : 11 R. P. 573 : 
A. I. R. 1939 Pat. 206. 

S. 147 — Applicability. 

Under S. 147 right to fishery is apart from 
right to land — When right to catch fish in 
water on land of another is claimed, S. 147 
applies. Ramsaroop Mahion v. Mano Mian. 

35 Cr. L. J. 481 : 
147 I. C. 774 : 15 P. L. T. 147 : 
13 Pat. 153 : 6 R. P. 378 : 
A. I. R. 1934 Pat. 86. 

^Ss. 147, 148 — Costs — Costs in proceed- 
ings under S. 147. 


, Cr. P. CODE (1898), S. 147 

• An order for costs in a ease under S. 147 need 
I not be made at the time judgment is delivered. 

I Doiolal Koer v. Sina Pershad. 

12 Cr. L. J. 319 : 
10 I. C. 615 : 15 C. L. J. 267. 

S. 147 and Sch. V, Form 24 — Easement 

— Right contemplated by S. 147. 

In passing an order under S. 147, the Court 
should adopt the Form Xo. 21 in Sch. V of the 
Code. S. 147 is not confined to cases of ease- 
ment acquired by uninterrupted enjoyment for 
20 yc.ars as provided by S. 20, Limitation .\ct. 
Srimanta licra v. Indra Earayan. 

10 Cr. L. J. 2 92 : 
3 I. C. 463 : 13 C. W. N. 859. 

S. 147 (2) — Form of order — Order, form 

of. 

It is impossible to lay down a hard and fast 
rule tliat in every ease the final order of the 
Magistrate should be in c.xactly the same words 
ns arc used in the section. Khajcr Naskar v. 
Tabrcj AH Naskar. 34 Cr. L. J. 1230 : 

146 I. C. 223 : 6 R. C. 190 (1) : 
A. I. R. 1933 Cal. 752 (1). 

S. 147, Proviso — Inquiry — ‘Jnslitulion 

of inquiry', meaning of — Formal order, drawing 
up of, whether necessary. 

The ‘institution of an inquiry’ witliin the 
meaning of S. 147 does not refer to the date 
j when the formal proceedings arc drawn up 
under the section, but when the Magistrate 
hears the Pleaders of the parties and directs a 
' local inquiry even though the formal order is 
I drawn up after three months. Rama Nath 
Ba.su V. Sarada Prosad Basil. 

28 Cr. L. J. 1 : 
991. C. 33:44 C. L. J. 214. 

S. 147 (21, Proviso— “Inquiry," mean- 

ing of — Police inquiry. 

The inqiiir 3 ’ tliat is contemplated by the 
Proviso to S. 147 (2) is the inquiry by the 
Magistrate, and not the inquiry by the Police. 
Institution of the inquiry into the existence 
of the likelihood of breach of the peace must 
precede the inquiry into the respective rights 
of the parties and the magisterial inquiry is 
instituted when proceedings arc drawn up by 
the Court under S. 147. Where in a case of 
an alleged obstruction of a pathwaj' under 
S. 147, proceedings are drawn up more 
than three months after the date of the 
obstruction complained of, the Magistrate has 
no jurisdiction lo proceed under the section. 
Tlie fact that be ordered a Police inquiry 
within three months of the obstruction cannot 
give him such jurisdiction. Ramchandra 
Acharjee v. Adilya Chandra Pal. 

27Cr.L.J. 1089: 
97 1. C, 353 : 30 C. W. N. 863 : 
53 Cal. 851 : 44 C. L. J. 307 : 
A. I. R. 1926 Cal. 1051. 

S. 147 — Inlcrloculory order. 

Interlocutory order must not, in substance, 
amount to final order. Ramchandra v. Dr. 
Shankar Rao. 33 Cr. L. J. 556 : 

138 I. C. 38 : 15 N. L. J. 28 : 
I. R. 1932 Nag. 71 : A. I. R. 1932 Nag. 83. 
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S. 147 — Jurisdiction — Dispute as to 

right of fishenj — Decree of Civil Court declaring 
right — Magistrate's jurisdiction to enquire into 
claim. 

If a matter which is in dispute under S. 147 
has actually been adjudicated upon by a Civil 
Court, a Slagistralc has no jurisdiction to 
enquire into a claim which is contrary to that 
Co urt’s decree. Jn re : Anya Shidya Vatil. 

28 Cr. L, J. 578 : 
102 I. C. 546 : 29 Bom. L. R. 715 : 

8 A. I. Cr. R. 223. 

S. 147 — Jurisdiction. 

Failure of arbitration proceedings. Kalanand 
Singh V. Ramesinvar Singh. 11 Cr. L. J. 729. 

— S. 147 — Jurisdiction — Force — Obstruc- 
tion to private patlnoay — Jurisdiction. 

A Magistrate has jurisdiction to pass an order 
under S. 147 if he considers that on the date 
of the order there is a likelihood of the breach 
of the peace. IVhcrc what is constructed is 
a mere flinisy fence and not a strong one, a 
Magistrate has jurisdiction to deal with it 
under S. 147 and not to treat it as a public 
nuisance under S. 133, Cr. P. C. An order 
under S. 147 can be made even when the right 
claimed is a right to a private path. Kareppana 
Kownden v. Kandasaiomi Koxonden. 

15 Cr. L. J. 362 : 
22 I. C. 780 : 15 M. L. T. 230 : 
26 M. L. J. 223 : 1914 M. W. N. 394 : 

A. I. R. 1914 Mad. 712. 

S. 147 — Jurisdiction — Interference xoith 

exercise of right by i^orlicular class — Interference 
xoith the use of xocll — Order of Magistrate 
forbidding interference — Jurisdiction. 

Where the Hindus prevented the Christians 
from exercising their right to take water from 
well : Held, that there was nothing in S. 147 
to prevent the Magistrate from passing an 
order forbidding the Hindus from interfering 
with the exercise of that right. Hindus o/ 
Kannampalaiyam Village v. Kali Kola. 

11 Cr. L. J. 721 (b) : 

8 I. C. 848. 

S. 147 — Jurisdiction — Order under 

S. 147 on proceeding under S. 133, xvithout 
jurisdiction. 

An order under S. 147 is made without 
jurisdiction if it is passed on a proceeding 
under S. 133, without any action in accordance 
with S. 145. Abdul Ruckman Mia v. Zafar Ali, 

12 Cr. L.J.'43 (b) ; 
9 I. C. 262 : 15 C. W. N. 667. 

S. 147 — Jxirisdiclion — Rreliminary order 

— Addition of applicants — Revision. 

Unless there are special circumstances giving 
rise to an apprehension of the breach of the 
peace, there is no jurisdiction to make an order 
under S. 147. The bringing of new applicants 
on record after the preliminary order in pro- 
ceedings under S. 147 is passed, is undesirable 
but it is a mere irregularity which ’ docs not 
vitiate the proceedings. It is not usual for 
a High Court to interfere in revision with the 
discretion of the Magistrate who has passed 
an order under S- 147, unless it is made 
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without jurisdiction or if the Magistrate has 
not followed the procedure which has been 
laid down. Parashran v. Gopal Ramchandra. 

25 Cr. L. J. 353 : 
77 I. C. 289 ; A. I. R. 1924 Nag. 294. 

S. 147, Proviso — Jurisdiction, basis 

of — Exercise of right xvithin three months. 

An order under S. 147 is Avithout jurisdiction 
if it is made in the absence of any finding that 
the right in dispute was exercised within 
3 months anterior to the enquiry. In order to 
vest a Court with jurisdiction to deal Avith a 
matter under S. 147, it must appear that Avhere 
the right to do such Abing is exercisable at all 
times of the year, the right has been exercised 
Avithin three months next before the institution 
of the enquiry, or Avhere the right is exercisable 
only in particular seasons or on particuiar oc- 
casions, the right has been exercised during 
the last of such seasons. Babu Khan v. Raj 
Kishorc Pershad. 20 Cr, L. J. 558 : 

51 I. C. 846 : A. I, R. 1919 Pat. 477. 

S. 147 — Jxirisdiction and Proviso ; Sch. 

V, Form XXIV — Dispute concerning easement — 
Order xoithout finding that right xoas exercised 
xoithin three months. 

An order under S. 147 is Avithout jurisdiction 
if it is made in the absence of any finding that 
the right Avas exercised AA’lthin three months 
anterior to the inquiry. Guru Prosad Dhar v. 
Lachman Ram Ghose. 14 Cr. L. J, 303 : 

19 I. C. 957. 

^Ss. 147, 148 — Jurisdiction — Right of xoay, 

dispute as to — Local enquiry, report on — Statements 
of parties, order on— Jurisdiction. 

Where in proceedings under S, 147, a First 
Class Magistrate directed a local enquiry to be 
made by a Subordinate Magistrate, on AA’hose 
report and on the Avritten statements filed by 
the parties, AA’ho tendered no cA'idence, he pass- 
ed an order : Held, that the order Avas not 
passed Avithout jurisdiction as the Court acted 
on the materials before it. Muthusxoami Nadan 
V. Kalinga Muppan. 17 Cr. L. J. 478 : 

36 I. C. 158 : A. I. R. 1917 Mad. 854. 

Ss. 147, 439 — Jurisdiction — User of 

immovable properly, dispute as to — Manager 
made party on behalf of employer — Irregularity — 
Order against manager, legality of. 

The fact that the manager of an estate and 
not his cmploj'er, the OAvner of the estate, has 
been made a party to a proceeding under S. 147 
is a mere irregularity, or at most, an error of 
laAV AA'hich does not affect the Magistrate’s juris- 
diction. In such a proceeding, it is open to the 
Magistrate to make an order against the Magis- 
trate AA’lio puts forAA'ard a Avritten statement- on 
behalf of his employer and sets up a claim of 
the latter to the user of the immovable pro- 
pci’ty in dispute. Chhakauri Lai A'. Ishcr Singh. 

27 Cr. L. J. 142 : 
91 1. C. 814 : 6 P. L. T. 799 : 
A. I. R. 1926 Pat. 196. 

— S. 147 — Legality of order — Order to 

Police to assist in removal, obstruction. 

An order to the Police to “assist a party in 
removing the obstruction is legal and is made 
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ivithin jurisdiction. Dowlal Kocr v. Siva Pcr- 
shad. 12 Cr. L. J. 319 : 

10 I. C. 615 : 15 C. L. J. 267. 

— S. 147 (2) — Maudalori/ Iiijintclion — Dis- 

putc concerning immovable propcrlij — Mandatory 
^ order, whether can be issued — Jurisdiction of 
Magistrate. 

Under Sub-s, (2) of S. 147, a Magistrate 
1ms power only to issue a proliiliilory order 
restraining any person from doing any .net 
interfering with the right of another person 
~!rhen the Magistrate finds that such right 
exists. The power given to a Magistrate under 
this sub-section is analogous to the power of a 
Civil Court to grant a temporary injunction re- 
straining a person from doing a certain act, but 
the sub-section does not authorize a Magistrate 
to make an order in the nature of a mandatory 
injunction directing a party to perform a cer- 
tain act; for instance, an act directing a party 
to demolish a wall that has been built by him. 
Ilari Mati Dasi v. Ilari Dasi Dasi. 

26 Cr. L. J. 1265 : 

88 I. C. 1041 : 41 C. L. I. 568 : 

30 C. W. N. 238 : A. I. R. 1925 Cal. 991. 

S. 147 (2) — Mandatory injunction — 

Magistrate directing person not to obstruct 
drain — Mandatory injunction to remove wall — 
Imaginary right, as basis of order. 

Magistrate acting under S. 147 and directing 
a person not to obstruct a certain dniin c.annol 
add to the order a niindalory injunction 
directing him to remove tlic wall which he had 
already constructed. Similarly, the Magistrate 
instead of basing his order under S. 147 upon 
the alleged right, cannot base it upon some 
imaginarj’ right. llaradhonc Mukerjee v. 
Brojendra Nath Bai Choudhury. 

38 Cr. L. I. 1071 : 

171 1. C. 26S : 41 C. W. N. 900 : 

10 R. C. 261 : A. I. R. 1937 Cal. 513. 

S. 147 (2) — Mandatory injunction — 

Order in natarc of. 
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i No order can be passed under S. 147 unless 
i the Magistrate comes to a finding that the right 
has been exercised within the period specified 
in the .section. Sirkawal Singh v. Bujha Singh. 

28Cr. L.I. 996 : 
81 I. C. 708 : 5 P. L. T. 457 : 
j A. I. R. 1924 Pat. 784. 

' S. 147 — Procedure — Order about rights 

of parties in certain property, to be binding, must 
be under S. IIT — Order without noliee is not 
binding. 

Though a .Magistrate is entitled to express an 
opinion on tlie rights of the parties in the 
disputed property, yet he is not authorised by 
any rule of law to pass an order which could 
be binding upon anybody unless he passed such 
, an order under the provisions of S. 147. Such 
I an order passed without notice to one of the 
I parties is not binding on such a party. 

I Gurmanj Saran v. Badha Swami Sal Sang 
I Sabha, Agra. 38 Cr. L, J. 46 : 

; 165 I. C. 721 : 1936 A. L. j. 1047 : 9 R. A. 303 : 
j 1936 A. W. R. 881 : A. I. R. 1936 All. 759. 

I S. 147 — Procedure — Order directing 

parties to appear before another Magistrate, 
j legality of. 

j S. 147 requires that a Magistrate drawing up a 
! proceeding under the section shall direct the 
, parties to npjjcar before himself. An order 
, directing the parties to aj>pcnr before another 
Magistrate is iliegal and vitiates the 
proceedings. Misri Choudhury v. Narsingh 
Prasad. 22 Cr. L. J. 483 (b) : 

62 1. C. 179 : 2 P. L. T. 186 : 
A. I. R. 1921 Pat. 333. 

S. 147 — Procedure — Order to be directed 

to party, not through the agency of police. 

S. 147 contemplates orders to be directed 
to the persons who arc parties to the 
dispute, and the .Magistrate is not empowered 
to carry out an order under that section 
through the agency of the police. Dal/nir 
Puri V. Khodadad Khan. 


The Magistrate has no power under S. 147 to 
make an order in the nature of a mandatory 
injunction. Usnian Ali v. Emperor. 

39 Cr. L. I. 584 : 
175 I. C. 234 : 1938 N. L. J. 139 : 
I. L. R. 1938 Nag. 580 : 10 R. N. 440 : 

A. I. R. 1938 Nag. 297. 
S. 147 — Meaning of words. 

The words “ last of such occasions before such 
inquiry,” in S. 147, mean last of such occasions 
on which the right would have been exercisable. 
Jadubans Deo v. Pandey Bansidhar. 

36 Cr. L. I. 106 : 
152 I. C. 295 : 15 P. L. T. 740 : 
7 R. P. 188 : A. I. R. 1934 Pat. 557. 

— S. 147 — Procedure. 


10 Cr. L. I. 579 : 

4 I. C. 415 : 36 Cal. 923 : 14 C. W. N. 178. 

S. 147 — Procedure— Order under, tohen 

to be made — Bight, exercise of — Proof. 

A Magistrate is not competent to pass an 
order under S. 147 without coming to a clear 
finding under the proviso to that section 
that the party in whose favour the order 
is made exercised the right in dispute either 
within three months next before the insti- 
tution of the enquiry or during the last 
season or occasion before its institution, if 
the right is exercisable at particular seasons 
or occasions. Grant v. Padaralh Jha. 

22 Cr. L.I. 463 : 

61 1. C. 847 : 2 P. L. T. 364 : 

A. I, R. 1921 Pat. 486. 


Admission of documents after close of case 
without notice to opposite party or opportunity 
to adduce rebutting evidence is illegal. Ram- 
roop Mahton v. Manoo Mian. 35 Cr. L. J. 481 : 
147 I. C. 774 : 15 P. L. T. 147 : 13 Pat. 153 : 

6 R. P. 378 ; A. I. R. 1934 Pat. 86. 

S. 147 — Procedure — Final order, when 

can be made. 


: — S. 147 — Procedure — Preliminary inves- 
tigation — A pprehension of breach of peace — 
Order. 

Where the Magistrate to whom an appli- 
cation under S. 147 is made, holds after, 
some preliminary investigation that there is 
an apprehension of breach of peacej he can 
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direct proceedings to be drawn up under 
S. 147. Khoda ISiicr. v. Mozaharul Haqu. 

41 Cr. L. J. 728 : 
189 I. C. 354 : 44 C. W. N. 623 : 
13 R. C. 80 : A. I. R. 1940 Cal. 330. 

S. 147 — Procedure. 

Procedure under this section includes the 
filing of a written statement, talcing of 
evidence, and if necessary, local inspection. 
Abdul Hackman Mia v. Sajar AH. 

12 Cr. P, C. 43 (b) : 
9 I. C. 262 : 15 C. W. N. 667. 

S. 147 (1), (2) Proviso — Procedure 

under — Period oj three monihs, ealeulaiion of. 

After the order in writing has been drawn 
up as required by the earlier part of S, 147 
(1), the procedure in the inquiry should 
follow the course laid down in S. 14^ and 
it is immaterial whether the inquiry itself 
was instituted before or after the drawing 
up by the Magistrate of the order requiring 
tlie parties to attend the Court. The period 
of three months to be calculated from the 
date on which the complainant first approaches 
the Magistrate and not from the date of 
institution of formal proceedings. Bhagioan 
Sroain v. Mafhuri Szvai77. 31 Cr. L. J. 791 : 

125 I. C. 143 : A. I. R. 1930 Pat. 349. 

S. 147 — llcvision — Finding of fact— 

Pemedy. 

Finding of fact under S. 147 cannot he 
traversed by rcvisional proceedings, and as 
indicated by Sub-s. (4), the aggrieved party 
should seek his remedy in the Civil Court. 
In rc : Kbazi Mohd. Khan. 

22 L. W. 831 ; A. 1. R. 1926 Mad. 154 (1). 

S. 147 — Pevision — Magistrate refusing 

to take action — High Court, if can order him to 
initiate jJrocecdings. 

The High Court cannot order a Magistrate to 
initiate proceedings under S. 147 or under any 
of the preventive sections of that Code when 
he has refused to take action thereunder. The 
Magistrate is responsible for the peace of the 
district and when he says that it is not a proper 
case under S. 147, it is not competent for the 
High Court to interfere with such an order. 
Biszvas v, M uchiram Mahata. 

40 Cr. L. J. 345 ; 
180 I. C. 332 : 20 P. L. T. 194 : 
5 B. R. 389 : 11 R. P. 497 : 
A. I. R. 1939 Pat. 111. 

Ss. 147, 148, 537 — Pevision — 'Local 

enquiry,’ meaning of — Evidence, recording of, by 
Magistrate deputed to make enquiry, legality of — 
Hi^i Court — Pevision, grounds for. 

Per Curiam . — The High Court does not 
interfere, under S. 15 of the Cliartcr Act, with 
orders passed by a Magistrate under S. 147 
unless such orders were passed without jurisdic- 
tion. The -words ‘local enquiry,’ in S. 148 arc 
not synonymous with mere local inspection, and 
a person deputed to make an enquiry under 
the section is competent to examine witnesses. 
Muthuswami Nadan v. Kalianga Moopdn, 

18 Cr. L. J. 715 : 
40 I. C. 715 ; 33 M. L. J. 78 : 
A. I. R. 1918 Mad. 791. 


Cr. P. CODE (1898), S. 147 
S. 147 — Scope— Fishery, right to. 

As there can be no restrictions on right to fish 
in sea, one set of people cannot be restrained 
from fishing in a lawful manner and order by 
Magistrate restraining them is illegal, Sethu 
Karuppan Ambalam v. Peer Mohammad Sam- 
matti. 37 Cr. L. J. 4 : 

159 I. C. 49 : 1935 M. W. N. 181 : 
68 M. L. J. .417 ; 41 L. W. 436 : 
58 Mad. 876 : 8 R. M. 440 : 
A. I. R. 1935 Mad. 350. 

S. 147 — Scope — Puja, right of. 

Dispute as to possession of temple and right 
to perform puja — Magistrate can deal with 
right of puja as a part of major relief. It is 
doubtful whether question of right to puja 
alone can be dealt with under S. 147. Pcrumal 
Konan v, Tirunialai. 34 Cr. L. J. 88 : 

140 I. C. 900 : 1932 M. W. N. 1079 : 
37 L. W. 143 : 1. R. 1933 Mad. 63 : 

A. I. R. 1933 Mad. 245. 

S. 147 — Scope — Dispute as to right to use 

a mosque. 

An order under S. 147 declaring possession 
to be with a certain jierson is illegal when 
there has been no enquirj' as to the party in 
possession. A dispute as to the right to use a 
mosque between persons claiming to be entitled 
to oITicialc as Ka/.i therein is a dispute coming 
witliin S. 147. Kndcr Batcha v. Knder Batcha 
pQiothan, 4 Cr. L. J. 58 : 

I. L. R. 29 Mad. 237. 

S. 147 — Scope— Dispute concerning right 

of use — Pighl af use by a person other than one in 
possession. 

Obiter : — A dispute “concerning the riglit of 
use of any land” c.xists within the meaning 
of S. 147 although the use may be by a person 
in possession of land. S. 147 is not to be 
confined to the c.asc where a dispute likely to 
cause breach of the peace exists concerning the 
right of use of any land by a person other 
than the one in possession of the same. 
Arunachallam Chettiar v. Chidambaram Chettiar. 

3 Cr. L. J. 31 : 
15 M. L. J. 394 : 1. L. R. 29 Mad. 97. 

S. 147 — Scope— Dispute concerning right 

to collect tolas from liat, zohether zoithin the sec- 
tion. 

The words “concerning the right of use of 
any land or crater” in S. 147 are wide 
enough to include the right to go upon a 
hat for the purpose of collecting gratuities; 
therefore, a dispute concerning the right to 
collect tolas (gratuities) from’ a hat falls 
within the purview of the section. Sarat 
Chandra Mndak v. Mobarak Mallik. 

18 Cr. L. J. 113 : 
37 I. C. 465 : 24 C. L. J. 437 : 
21 C. W. N. 439 : A. 1. R. 1917 Cal. 256. 

S. 147 — Scope — Finding — Evidence — 

Local inspection — Pight of way, 

A finding arrived at by a Magistrate in a 
proceeding under S. 147 on a consideration 
of the evidence in the case, is not vitiated 
merely because the Magistrate states, that the 
view which he took of the evidence was 
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confirmed by bis local inspection. It Ls open 
to ii Magistnite to pass an order under S. l-t“ 
giving to a party to tbc jirocccdings a right 
of way which is limited by the e.velusion of 
vehicular traffle. It may he that it is unneces- 
sary definitely to find under S. 147 
which party is in possession, but such a 
finding, that a particular party is in possession, 
does not alTcct materially proceedings which 
' are ostensibly taken under S. 147. Muham- 
mad Musa r'. SInjam Su7idar Kocri. 

V 22 Cr. L. J. 739 : 

64 I. C. 131 : 2 P. L. T. 681 ; 1921 Pat. 174 : 

A. I. R. 1921 Pat. 227. 

— S. 147 — Scope — Local inspection, scope 

and use of— Note of inspection. 

The rule that in criminal cases a Court is 
only justified in holding a local inspection in 
order to explain the facts appearing in the 
evidence does not apply to S. 147. Special 
provision is made in the Code for local inspec- | 
tion in these cases. In cases where rights ' 
of irrigation and rights of taking water 
through particular channels from particular 
reservoirs arc concerned, a local inspection is i 
eminently necessary. Although, as a rule, | 
it is better to Iiavc such an inspection made | 
by some other person, there is nothing in law I 
to prevent the presiding IMagistnite from ' 
making it himself provided he records what , 
. he sees and does not act upon hearsay evidence, j 
.\ Court’s finding must be based upon evidence ' 
duly recorded by it and not upon the impres- i 
sion formed by the Judge on a local inspection ' 
of the locality. He can, in order to elucidate 
the evidence, make a local inspection and the 
object of a local enquiry would be only with 
a view to understand the evidence actually 
adduced in the case. But it is absolutly 
necessary that if a Magistrate makes a local 
enquiry he must make a note of what he sees 
and must place it on the record, so that the 
parties m.ay be in a position to know his im- 
pression and correct it if it is wrong. Abdul 
Hamid v. Hasan liaza. 24 Cr. L. J- 487 ; 

72 I. C. 951 : 4 P. L. T. 297 : 

1 P, L. R. 195 Cr. : A. I. R. 1923 Fat. 366. 

S. 147 — Scope — Local investigation, how 

to be made. 

The rule that in criminal cases, Courts arc only 
justified in holding a local inspection in order 
I to explain the facts appearing in evidence, 
J^.does not apply to cases under S. 147 nor is 
there anything in the law to prevent the pre- 
siding Magistrate from making a local investi- 
gation himself provided he records what he 
' saw and does not act upon hearsay evidence. 
Dowlal Kocr v. Sina Pershad. 

12 Cr. L. J. 319 : 

10 I. C. 615 : 15 C. L. J. 267. 

S. 147 — Scope — Muhammadan Law — 

Prayers whether can be said on land belonging to 
another — Jlight of way over land belonging to an- 
other in order to worship at grave. 

Under the Muhammadan Law, a Muhammadan 
cannot say his prayers on property belonging 
to another without an express or implied per- 
mission of tlie owner of the property. There- 
fore, a Muhammadan has no right to say 
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, pr.aycrs at a grave situated in, and belonging 
I to another, and consequently cannot claim a 
. right of ^Yay to go over land belonging to 
\ another in order to worship at a grave situated 
I in that land. Itampratab Mar.vari v. Satif. 

27 Cr. L. J. 44 : 

91 I. C. 76 : 1925 Pat. 64 : 6 P. L T. 857 : 

I A. I. R. 1925 Pat. .435. 

i S. 147 — Scope. 

One party’s riglit to drain off surplus water 
j enclosed by alang of other party — Other party 
j having rigid of irrigation — Dispute — Magistrate 
; issuing notice under S. 14 1— Held, case fell 
. within S. 147 and not S. 144. Indcrdcy 
I Naraifan v. Diirga Prasad Singh. 

; 37 Cr. L. J. 378 : 

160 I. C. 945 : 17 P. L. T. 22 ; 

I 2 B. R. 263 (2) : 8 R. P. 397 : 

, A. I. R. 1936 Pat. 59. 

S. 147 — Scope — Police assistance to en- 
force orders. 

A aiagistrate has power to invoke the 
assistance of the Police in carrying out an 
injunction made by him under S. 147, that 
is, the Police may be ordered to sec that 
an obstruction is removed. Amiha Prasad 
Singh V. Gar Sahai Singh. 13 Cr. L.J. 184 ; 

13 I. C. 1000 : 39 Cal. 560. 

S. \47— Scope— 'Privy,' lohcthcr 'land' or 

'water' or use of it, an easement. 

Where to deprive the complainant of the 
use of a ‘privy,’ which he had been using 
jointly witli the accused, the latter loeked up 
the ‘prir-j’’ and a Magistrate taking action 
under S. 147 directed the removal of the 
lock ; Held, that the Magistrate was in error, 
inasmuch as, under S. 147, a Magistrate is 
restricted to inquiring into disputed right of 
“land and water” including easements over 
the same, but a ‘privj’’ is neither ‘land’ nor 
‘water’ nor is the use of it an easement over 
the same. In re ; Shankar Sadashiv Katre. 

14 Cr. L. J. 400 : 

20 I. C. 224 : 15 Bom. L. R, 329. 

S. 147 — Scope, proceeding under — Dis- 
pute as right to take religious procession through 
public street — Non-exercise of right on previous 
occasion owing to interference of oppo.sile parly, 
effect of — liight, nature of. 

The proviso to Sub-s. (2) of S. 147 contem- 
plates a non-exercise of the alleged right 
upon the last occasion for reasons within the 
control of the persons claiming the right. 
Where the non-exercise of the right svithin 
the proper period on the last occasion was 
due to the obstruction offered by the opposite 
party, the case does not fall within the pur- 
view of the proviso to Sub-s. (2). Where in 
a proceeding under S. 147 the Magistrate finds 
that the right claimed was not exercised on 
the last occasion on which it could have been 
exercised, this finding is not sufficient to show 
that the right claimed does not exist at all. 
It merely prevents the Magistrate from 
issuing an order under Sub-s. (2) of the sec- 
tion. Samble . — ^The right to take a religious 
procession through certain streets is a 
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right of user of land •which falls within S. 147 
(1). In re : Basappn Jiacliappn Belkeri. 

26 Cr. L. J. 1422 : 
89 I. C. 846 : 27 Bom. L. R. 1058 : 

A. I. R. 1925 Bom. 536. 

S. 147 — Scope. 

Proceedings under, in respect of pathway, 
by defendants — Plaintiff’s putting up fence 
pending proceedings — Order in favour of de- 
fendants — Removal of fence — Suit under S. 9, 
Specific Relief Act, is not maintainable. Jogindra 
Chandra Das v. Bircndra Lai. 

61 Cr. L. J. 307 : 
. '156 I. C. 924 : 39 C. W. N. 394 : 8 R. C. 43 : 

A. I. R. 1935 Cal. 454. 

S. 147 — Scope — Bight of roaji, dispute 

as to — Easement, alternative claim of, whether 
maintainable — Inquiry, nature of — Magistrate; 
duty of — '‘Such right exists", meaning of. 

There is nothing to prevent a claim being 
made under S. 147 that the w.ay in dispute 
is a public road and that, failing that, the 
applicant has acquired a right of way as an 
easement over the property of the opposite 
party. The provisions of S. 147 are of an 
emergency nature and an inquiry under the 
section is conducted more or less summarily. 
If the Magistrate, as the result of hearing 
the evidence, thinks that reasonable grounds 
have been shown to him that a bona fide 
claim of right exists, he is justified in pass- 
ing such order tinder the section as he may 
think fit. It is not expected that he should 
usurp the functions of the Civil Court or 
that the inquiry under S. 147 should be a 
formal trial of the matter in issue. The 
words ‘such right exists’ in S. 147 must be 
understood to mean “such right as is claim- 
ed.” Hamir cO Co. v. Suresh Chandra Sarkar. 

27 Cr. L. J. 841 : 
95 I. C. 761 ; 1926 Pat. 187 : 

A. I. R. 1926 Pat. 348. 

S. 147 — Scope. 

There should be a present dispute, and a 
present fear of disturbance and the section 
will not apply to a state of things indicat- 
ing that there may be a breach of the peace 
in future. Jagabandhu Misra v. Manager, 
India. 37 Cr. L. J. 512 : 

161 1. C. 338 ; 40 C. W. N. 351 : 

8 R. C. 507. 

S. 147 — Scope — Mandatory injunction. 

Under S. 147, Cr. P. C., a Magistrate has 
power to pass an order in the nature of a 
mandatory injunction directing a party to 
remove any obstruction which he has put up. 
Kanta Venkanna v. Inuganti Venkata Surya 
Neeladri Bao. 32 Cr. L. J. 215 : 

129 I. C. 68 ; I. R. 1931 Mad. 212 : 
32 L. W. 175 ; 59 M. L. J. 430 : 

1930 M. W. N. 987 : 
A. I. R. 1930 Mad. 865. 

S. 147 — Scope. 

Where the initial notice, the written state- 
ments and subsequent proceedings, including 
the operative order under S. 145 are all sub- 
stantially covered by S. 147, the fact that 
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a wrong section, viz., S, >145, has been 
quoted, will not alter the real character of 
the proceedings. Gajraj Singh v. Emperor. 

37 Cr. L. J. 705 ; 

162 I. C. 760 : 1936 A. L. J. 746 : 

8 R. A. 900 : 1936 A. W. N. 529 : 

A. I. R. 1936 All. 320. 

S. 147 (2) — Scope — Power of Magistrate 

to issue injunction to prohibit interference with 
existing rights. 

Under S. 147 (2), where a right exists, the 
Magistrate may make an order prohibiting 
any interference with its exercise. Bam Dhan 
V. Barhamdeo Lai. 31 Cr. L. J. 247 ; 

121 I. C. 401 : 10 P. L. T. 376 ; 

A. I. R. 1929 Pat. 351. 

S. 147 (2) proviso — Scope. 

There is nothing in the wording of the 
proviso to S. 147 (2), to extend tlie scope of 
the proviso to eases wliere the exercise of 
the right on the last occasion w'as prevent- 
ed by circumstances beyond the control of 
the parties seeking to exercise the right. 
Vcllauan Cheitu v. A. P. Balakrishna Nadar. 

32 Cr. L. J, 972 : 

133 I. C. 5 : 1931 M. W. N. 554 : 

I. R. 1931 Mad. 693 : 

A, I. R. 1931 Mad. 495. 

S. 147 — Scope of—Disputc as to right of 

entry into religious places, — Inquiry— -Power of 
Magistrate to refer to judgments of Civil Courts — 
‘Three months', calculation of. 

S. 147 is not confined to disputes about rights 
to casements and similar rights but applies also 
to disputes relating to right of entry into 
religious places, such as temples, mosques or 
samadhs. In adjudicating upon the existence 
or non-existence of a right in an enquiry under 
S. 147, the Magistrate is entitled to refer to 
judgments of Civil Courts relating to the right 
in dispute, Tlie three months mentioned in 
S. 147, do not mean three months prior to the 
order but three montljs next before the institu- 
tion of the enquiry. Daya Bam v. Emperor. 

31 Cr. L. J. 1217 : 

127 I. C. 422 : A. I. R. 1930 All. 452. 

S. 147 — Scope of — Dispute regarding 

right to woT.ship as pujari or offerings. 

Where the dispute is regarding a right which 
is inseparably connected with the use of any 
land or building, it must be regarded as being 
within the purview of S. 147. A dispute 
regarding the right to worship as pujari in a 
temple in aetual fact may have more to do with 
what a man does in the temple after entering 
into it and not so much with his actual entry 
into the temple, nevertheless where the right 
regarding which a dispute exists is one w'hich is 
inseparably connected with the right to enter a 
building and cannot be dissociated from its 
dispute cannot be said to be not one regarding 
an alleged right of user of the building. Such 
a dispute is a dispute regarding any alleged 
right of user of any land as explained in S. 145, 
Sub-s. 2 and comes within S. 147. Obiter.^ — 
There can be no doubt that a dispute which 
relates to offerings cannot be regarded as a 
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dispute about the user ol any land or buildin". 
Vclapn Goundnrt v, Itamasicami Goiindai}. 

39 Cr. L. J. 705 : 
176 I. C. 127 : 47 L. W. 305 : 
1938 M. W. N. 34S : 1938 1 M. L. J. 817: 
11 R. M. 32 : A. I. R. 1938 Mad. 537. 

S. 147 — Scope of — Jurisdiclioti of Magis- 
trate to pass prohibitive order agniust part;/ 
claiming casement. 

. Under S. 147, a SlagiHrate bas juri.sdiclion to 
\ make a proliibitive order against I lie party wlio 
^ is-found not to liave the riglit -vviiieli it claims, 
ivixcrc in .a proceeding under .S. 147, the first 
party claimed a right of passage over certain 
land ■xvliich tbe other party denied and (he 
Magistrate found that the right of easement 
claimed by the first party did not exist : Held, 
that the Magistrate had jurisdiction to pass an 
order directing that the first party .shall not 
use the passage unless it obtained the decision 
of a competent Court adjudging it to use. Pyari 
Mohan Shalia v, Ilarish Chandra Shaha. 

20 Cr. L. J. 251 ; 
49 I. C. 923 : 23 C. W. N. 956 : 
A. I. R. 1919 Cal. 207. ' 

S. 147 — Scope of object. 

No mandatorj’ order for the removal of a fence 
can be passed under S. 147. Jogindrn Chandra 
Das V. liirendra Lai. 61 Cr. L. J. 307 : 

. 156 I. C. 924 : 39 C. W. N. 394 : 8 R. C. 43 : 

X A. I. R. 1935 Cal. 454. 

S. 147 — Scope of—OrdcT prohibiting use 

of public street. 

A Magistrate has jurisdiction under S. 1-17, 
to pass orders even in respect of the right of 
passage in a public street. The expression 
“ land or water ” in S. 147 does not neeessarilj’ 
refer only to private property. Muhammad 
Amirkhan v. Mahalingam Pillai. 

28 Cr. L. J. 948 : ] 

105 I. C. 660 : S3 M. L. T. 523 : 26 L. W. 535 : 

1927 M. W. N. 789 : 

9 A. I. Cr. R. 144 : 51 Mad. 174 : 

A. I. R. 1927 Mad. 985. 

S. 147 — Scope of — liight to use xoatcr 

from artificial channel for irrigation. 

Where a Magistrate finds that a right of use of 
water in favour of any party exists, be can, 
under S. 147, either direct an obstruction to be 
, removed or direct that an obstruction or dam 
' be constructed, as the case may be, for the 
^ purpose of enabling the party to enjoy the use 
of water declared in his favour. A dispute 
concerning the right to the use of water from 
an artificial water channel for the purpose of 
irrigation comes within the scope of S. 147. 
Manzur Hussain v. Gauri Lai Das. 

20 Cr. L. J. 209 : 
49 I. C. 769 : A. I. R. 1919 Pat. 174. 

S. 147 (2), — Scope of— Proper order. 

S. 147 (2) contemplates a final order made 
after due inquiry in the manner provided for by 
that section and does not justify an interlocu- 
tory order prohibiting interference with existing 
rights pending decision in the matter. Khoda 
Biix V, Mozabariil Ilaqu. 41 Cr. L. J. 728 : 

189 I. C. 354 ; 44 C. W. N. 623 ; 13 R. C. 80 ; 

A. I. R. 1940 Cal. 330. 
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S. 148. 

Costs. 

7^.r paitc order. 

Interpose. 

—Local Enquiry. 

IjOcal In.spection. 

Scope. 

S. 148 — Costs aicardable. 

Under S. 1-lS a IMagistrate has jurisdiction to 
award only the actual costs incurred, and his 
order awarding costs must be based upon 
projxcr materials. An order based upon no 
materials is bad and liable to be set aside. 
Jhaman Mahton v. Thakuri Mahton. 

21 Cr. L. J. 625 ; 
57 I. C. 449 ; 1 P. L. T. 369 : 
2 U. P. L. R. Pat. 192 : A. I. R. 1920 Pat. 219. 

S. 148— Co.sts — Awardablc — Revision — 

Interference. 

A wide discretion as to costs is given to a 
Magistrate by S. l-tS (!5) and the High Court has 
no power in revision to interfere with his 
exercise of that discretion. The practice of 
awarding in proceedings under S. 14.>, 
additional costs for extra fees and travelling 
and other expenses of a like nature, incurred by 
reason of bringing pleaders or counsel from a 
distjuieo comlemned. Rajcndra Narain Roy v. 
Mohammad Arzumand Khan Chotvdhurtj. 

2 Cr, t. J. 408 ; 

1 C. L. J. 331 : 9 C. W. N. 887. 
S. 148 — Costs — Delay. 

An order for costs passed a few days after the 
decision of the case is not an illegal order. 
Kapoor Cltand v. Suraj Prasad. (F. B.) 

34 Cr. L. J, 414 . 
142 I. C. 537 : 1933 A. L. J. 188 : 
L. R. 14 All. 48 Cr. : I. R. 1933 All. 125 ; 

A. I. R, 1933 All. 264. 

S. 148 — Costs, order as to — Delay, 

effect of. 

An order for costs under S. 148 (3), made ten 
days after an order under S. 145 (G), is not 
illegal by reason of the delay in passing it. 
Chadhari Ahir v. Raja Ram Singh, 

19 Cr. L. J. 396 : 
44 I. C. 748 : 4 P. L. W. 234 : 
A. I. R. 1918 Pat. 481. 

S. 148 — Costs, order regarding — Proce- 
dure. 

No order as to costs can be passed under 
S. 148 without notice being given to the 
opposite party against whom the order is 
proposed to be made. Dwarka Rai v. Nathu'ni 
Koeri. 19 Cr. L. J. 764. 

46 I. C. 604 : A. I. R. 1918 Pat. 658. 

S. 148 — Costs — Person liable. 

Under S. 148, Cr. P. C., a Magistrate has no 
power to saddle a person with costs who is not 
party to the proceedings. Emperor v. Chet 
Khan. 27 Cr. L. J. 21 ; 

91 I. C. 53 : A. I. R. 1926 Oudh 269. 
S. 14S — Costs. 

Order for costs when to be made. Doiolat Koer 
V. Sesia Pershad Pandit. 12 Cr. L. J. 319 : 

10 I. C. 615 ; 15 C. L. J. 267. 
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S. 148 — Costs — Procedure. 

Where an order as to eosts under S. 148, is 
passed simultaneously with the final order in 
the presenee o" the aggrieved party, it is not 
necessary that fresh notice should be given. 
Nczamal Ashan v. Golam Mohammad. 

35 Cr. L. J. 478 : 
147 I. C. 800 (2) : 37 C. W. N. 852 : 6 R. C. 362: 

A. I. R. 1934 Cal. 80 (1). 

S. 148 — Costs— Proceeding under S. 145 

— Order as to costs to be made xoithin reasonable 
time. 

An order as to costs under S. 148 should be 
made within a reasonable time for the judgment 
in the case. As long as the order is passsd 
within a reasonabie time, the inquiry into the 
amount of costs due may be protracted as long 
as it is necessary. Dansi Singh v. Mohammad 
Akbar AH. 12 Cr. L. J. 376 : 

11 I. C. 144 : 15 C. W. N. 811. 

S. 148 — Costs. 

Question of eosts need not be treated as 
separate issue on which separate judgment 
should be given. The question must, however, 
be determined judicially and on proper 

materials. Devendra Nath Khan v. Dhanmoni 
Dassi. 35 Cr. L. J. 489 : 

147 I. C. 817 : 37 C. W. N. 849 : 
6 R. C. 371 : A. I. R. 1934 Cal. 95. 

S. 148 (3) — Costs awardable. 

The jurisdiction of a Magistrate to award costs 
under S. 148 (3) is limited to the costs mention- 
ed therein. Popuri Peddana v. Tnmmala Ganta 
Kotiah. 13 Cr. L. J. 297 ; 

14 I. C. 761 : 13 M. L. T. 224. 

S. 148 (3) — Costs — Magistrate eompetent 

to award — Delay, effect of — Notice. 

A Magistrate who has not actually passed the 
order under S. 155, has jurisdiction to assess 
the costs. It is in the discretion of a Magistrate 
to refuse to assess the costs if there has been 
unreasonable delay in applying for them. An 
order as to costs should not be passed w’ithout 
notice to the opposite party. But if it is passed, 
it cannot be set aside again by the same 
Magistrate. Dilbasi Koer v. Deorati Koer. 

4 Cr. L. J. 171 : 
10 C. W. N. 1030. 

S. 148 (3) — Costs, Magistrate's poxoer to 

award — Caleulation. 

S. 148 (3) authorises a Magistrate, while 
passing an order under S. 145 to direct the 
payment of costs by the party against whom 
the order is made. Such costs may include 
any expenses incurred in respect of witnesses 
and of Pleader’s fees whicli the Magistrate 
may consider reasonable. Abdul Satar v. 
Vdah Lai. 27 Cr. L. J. 471 : 

93 I. C. 65 : 8 L. L. J. 47 : 

27 P. L. R. 102. 

S. 148 (3) — Costs^Penalty on document 

not properly stamped. 

A Magistrate lia^ no juriidietioa under S. 148 
(3) to include in costs the penalty paid on a 
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document not properly stamped. Tummalagunta 
Kotiah V. Popuri Peddanna. 

14 Cr. L. J. 210 : 
19 I. C. 306 : 13 M. L. T. 224. 

S. 148 (3) — Costs — Procedure. 

An award of costs under S. 148 (3), should, in 
the usual course, be contemporaneous with the 
decision of the main question. Where, how- 
ever, circumstances require the postponement 
of the award of costs, it sliould be made within 
a reasonable time after the disposal of the 
principal subject of the proceeding, in the 
presence of both parties. Vythianada Tambiran 
V. Mayandi Chetty. 4 Cr. L. J. 232 ; 

I. L. R. 29 Mad. 373. 

S. 148 — Ex parte order. 

A Magistrate cannot be held guilty of an 
“irregularity,” where he passes an ex parte 
order. Kapoor Chand v. Suraj Prasad. (F. B.) 

34 Cr. L. J. 414 : 
142 I. C. 537 : 1933 A. L. J. 188 : 
L. R. 14 All. 48 Cr. : I. R. 1933 All. 125 : 

A. I. R. 1933 All. 264. 

S. 148 — Local Enquiry — Procedure. 

A Magistrate deputed to hold a local enquiry 
under S. 148 (1) should hold the enquiry 
himself and should not delegate it to some 
body else. Jaiwanti v. Ram Rao. 

20 Cr. L.J. 107: 
48 I. C. 987 : A. I. R. 1918 Nag. 136. 

S. 148 — Local inspeelion, object of. 

The object of local inspection is to understand 
and appreciate the typography of tiie land in 
dispute in order to aid the Magistrate in 
appreciating the evidence offered in Court ; but 
the local inspection cannot take the place of 
legal evidence much less the result thereof can 
be used as a basis for the decision. Ram Ratan 
Kuar V. Tarak Nath Bhattacharji. 

25 Cr. L. J. 412 : 
77 I. C. 492 ; A. I. R. 1922 Pat. 249. 

S. 148 — Scope — Inquiry by kanungo — 

Legality — Kanungo’s report and evidenec — Report 
corroborative of sioorn testimony — Evidence Act 
{I of 2872), s. 157. 

S. 148 is an enabling section, and the depu- 
tation of a Kanungo to make an inquiry under 
that section is not bad. Under the general 
provisions of law, anybodj' who has seen a 
place may be examined as to what he saw. 
The Kanungo making the enquiry may give 
his deposition, and his report is admissible 
under S. 157 of the Evidence Act in order 
to corroborate his sworn testimony. Aehambbit 
Das V. Sarada Prasad Haidar. 

12 Cr. L. J. 480 : 
12 I. C. 88. 

Ss. 148 (3), 386, scope of — Costs awarded 

in proceedings under S. 145 — Delay in applying to 
realize costs — Magistrate, power of, to refuse to 
realize costs — Limitation. 

S. 148 (3) merely points out the way in 
which costs awarded in a proceeding under 
S. 145 are to be recovered, and does not givm 
a Magistrate a discretion to refuse to recover 
such costs. Inasmuch as a person to whom 
costs have been awarded has a period of 
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six years within which to apply for the 
recovery thereof, the mere fact that there 
is delay, not exceeding sueh period, in applj’- 
ing to recover the costs, would not justify a 
Magistrate in refusing the application. The 
use of the word “may in his discretion” in 
S. 380, Cr. P. C. cannot be used for the pur- 
pose of interpreting the words “may be re- 
covered” in S. 148. The discretion in S. 380 
of the Code only refers to cases where there 
I . has been a conviction and sentence. Harcndra 
\ Krishna Bagchi v. Bal Kumar. 

^ 24 Cr. L. J. 126 : 

71 1. C. 254 : 3 P. L. T. 762 : 

A. I. R. 1923 Pat. 57. 


S. 149 — "Interpose," meaning of. 

The word “interpose” in S. 149 convej^s the 
idea of actively intervening and not merely 
a prohibition by word of mouth. Emperor v. 
Baghunath. 26 Cr. L. J. 599 ; 

85 1. C. 823 : 22 A. L. J. 1049 : 

L. R. 6 All. 1 Cr. : 
47 All. 205 : A. I. R. 1925 All. 165. 

S. 154. 

Admissibility in evidence. 

-Applicabilitj'. 

Essentials. 

European British subject. 

First Information. 

Information. 

, Miscellaneous. 

Other Statement. 

Proced ure. 

Value. 

S. 154. 

Sec also {i) Cr. P. C., 1898, S. 4. 

(ii) Criminal Trial — First Infor- 
mation Report. 

(ill) Penal Code, 1800, S. 182. 
(iv) Penal Code, 1800, S. 217. 
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S. 154 — Admissibility — F. J. R. amount- 
ing to confession. 

_ A First Information Report is not admissible 
in evidence if it is a confession by the accused 
to the Police of his guilt. Manjoo v. Emperor. 

24 Cr. L. J. 570 : 
73 I. C. 266 : A. I. R. 1923 Nag. 251. 

Ss. 154, 162— Admissibility — Slaicmenl 

to Police Officer lorongly signed. 

Statements to a Police Ollicer in the case 
of an investigation are not rendered admissi- 
ble in evidence under S. 154 by the mere 
fact that they were signed by the person in 
contravention of the iirovisions of S. 102. 
In re : Narayana Mcnon. 

25 Cr. L. J. 401 : 
77 I. C. 481 : A. I. R. 1925 Mad. 106. 

S. 154 — Applicability. 

S. 154 has -no application in Calcutta, and 
therefore, it is not relevant at all in a case 
arising in Calcutta. Cyril Bertram Phicknetl v. 
Emperor. 41 Cr. L. J. 72 : 

184 I. C. 757 : 43 C. W. N. 120 ; 
I. L. R. 1939 1 Cal. 162 : 12 R. C. 295 : 

A. I. R. 1939 Cal. 545. 

S. 154 — Essentials — P. I. R., Essentials 

of. 

Tlie conditions as to the record of an informa- 
tion under S. 154, are first that it must be an 
information; secondlj', it must relate to a cogni- 
zable offence on the face of it and not merely 
in the light of subsequent events. The mere 
fact that an information is first in point of 
time is not sufficient. Mani Mohan Ghose v. 
Emperor. 33 Cr. L. J. 138 : 

135 I. C. 289 : 58 Cal. 1312 ; 
35 C. W. N. 623 : 1. R. 1932 Cal. 97 : 

A. I. R. 1931 Cal. 745. 


S. 154 — Admissibility — Conditions as to 

writing, not observed. 

, The conditions as to writing are merely 
I procedural and if there is an “information 
relating to the commission of a cognizable 
offence” it falls under S. 154 and becomes 
admissible in evidence as such, even though 
the Police Officer may have neglected to 
Irecord it in accordance rvith law. Mani 
'Mohan Ghose v. Emperor. 

33 Cr. L. J. 138 : 

135 I, C. 289 : 58 Cal. 1312 : 

35 C. W. N. 623 : I. R. 1932 Cal. 97 ; 

A, I. R. 1931 Cal. 745. 

S. 154 — Admissibility — Failure to ob- 
serve procedure — Effect. 

Failure by the Police to observe tiie pro- 
cedure laid down in S. 154 docs not make 
the former statement inadmissible; it merely 
renders it more difficult to prove that it 
W'as actually made by the person .said to 
have made it, and thereby renders it a less 
certain means of corroborating or contradicting 
his evidence in Court. Mir Reiman v. Emperor. 

37 Cr. L. J. 225 : 

159 1. C. 890 : 8 R. Pesh. 92 : 

A. I. R. 1935 Pesh. 165. 


S. 154 — Essentials — F. J. R., what is. 

A, finding his brother M. to be missing, gave 
information to the Sub-Inspector of Police, 
but the latter did not record it under S. 154. 
Nevertheless he commenced investigation and 
after four days when the matter had so develop- 
ed that there was some reason to believe that 
M. had been murdered, he for the first time 
recorded a statement by A, as the first informa- 
tion : Held, that such a practice is altogether 
contrary to the provisions of S. 154, and a state- 
ment recorded under such circumstances cannot 
be regarded as a first information. Emperor 
v. Kampu Kuki. 6 Cr. L. J. 86 : 

11 C. W. N. 554, 

S. 154 — European British subject — 

waiver of right. 

It is possible for a European British subject 
to waive his right to be dealt rvith as such. 
Cyril Bertram Plucknctt v. Emperor. 

41 Cr- T 72 • 
184 I. C. 757 : 1. L. R. 1939 I Cai: 162 : 
43 C. W. N. 120 : 12 R. C. 295 ; 
A. I. R. 1939 Cal. 545. 

S. 154-1 Hrst Information— Criterion. 

The fact of the officer starting an investigation 



1119 


ALL INDIA criminal DIGEST (1904—1940) il20 


Cr. P. CODE (1898), S. 154 . 

is not the sole criterion of n First Inforniiition j 
Report. Mani Mohan Ghose v. Emperor. 

33 Cr. L. J. 138 : 
135 I. C. 289 : 58 Cal. 1312 : 
35 C. W. N. 623 : 1. R. 1932 Cal. 97 : 

A. I. R. 1931 Cal. 745. 

S. 154 — E'irsl Information — Esscnliol^. 

^Yhat is of importance is ■whether statements 
were made prior to the eommcncemcnt of in- 
vestigation. If so, they can be proved for 
purposes of contradiction or corrahoration 
but not for any otlier purpose. Mir lialnnan v. 
Emiycror. 37 Cr. L. J. 225 ; 

159 I. C. 890 : 8 R. Posh. 92 : 
A. I. R. 1935 Pesh. 165. 

S. 154 — First Information — Eoidentiary 

value. ' j 

A F. I. R. taken by a Police Oflicer amounts j 
to an entry in an ollicial record slating a 
fact in issue and made by a public servant in | 
discharge of his ollicial duty and in the per- ' 
formance of the dutj' especially enjoined upon 
him under •which such record is kept and, 
therefore, falls ■within the scope of S. !55 of the 
Evidence Act and is a relevant fact, But it is , 
not a substantive piece of evidence and can be ! 
used merely by way of corroboration or contra- j 
diction. Chiitar Singh v. Emperor. 

26 Cr. L. J. 554 : 
85 I. C. 650 ; 23 A. L. J. 14 : 47 All. 280 : 

A. I. R. 1925 All. 303. 

S. 154 — First Information— Informa- 
tion by several persons — Subsequent informations, j 
admissibility of — Informations before and after j 
commencement of Police investigation — Effect of, , 
lorongful admission of statement. I 

A chaulddar made a report to the effeet that 
four labourers who had left their master were 
wrongfully taken back by the master through 
his men and that a certain j)erson was wounded 
on the occasion. The Writer Head Constable 
recorded this statement in the Police diary and j 
sent a constable to bring the wounded man. j 
He was incapable of making a statement. Next | 
day, the wife of one of the labourers came of 
her own free will and informed that her 
husband and sons Jiad been carried off. There- 
after the investigation began. A few days later, 
one of the labourers who had escaped, informed 
that he and the three others were confined 
by the accused. All the three statements were 
recorded as First Information and admitted 
in evidence but it was found that the accused 
was prejudiced thereby as the decision was not 
based upon these statements but on the other 
evidence in the case : Held, that the informa- 
tion laid by the wife was a First Information : 
but the information laid by the labourer was not 
and the conviction of the accused was not 
illegal as they were not in any way prejudiced 
by the erroneous admission of the statement 
made by the labourer as First Information. 
Habib Khan v. Emperor. 29 Cr. L. J. 728 : 

110 I. C. 584 : A. I. R. 1928 Pat. 634. 

— : S. 154 — First Information — Information 

given to Police before co7nmission of offence. 

A statement made by a person to the Police 
that he has seen a mob of men armed with 
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weapons going towards a certain place, cannot 
be treated as the F. I. R. with regard to any 
offence that any members of the mob may 
subsequently commit. Arjun Kurmi v. 
Emperor. 28 Cr. L. J. 77 : 

99 I. C. 109 : 8 P. L. T. 166 : 
A. I. R. 1927 Pat. 100. 

S. 154 — First Information — Prosecution, 

whether bound. 

The prosecution is bound by practice to 
produce in Court the F. I. R. made to the 
Police but it is not bound to refrain from 
leading evidence that the report is not 
accurate. Raja v. Emperor. 25 Cr. L. J. 465 : 

77 I. C. 817 : A. I. R. 1924 Lah. 591. 

S. 154 — First Information — Report made 

to investigating officer. 

A rej)ort of an occurrence made to an Assis- 
tant Snl)-Insi)ecter of Police when he is 
investigating a ease in the mnfttssil and is not 
in charge of the Police Stiition cannot be 
treated as First Information Report. Momin 
Talnhdar v. Emperor. 

116 I. C. 601 : 1. R. 1929 Cal. 553 : 

A. I. R. 1928 Cal. 771. 

S. 154 — First information — Value. 

statement made in the ordinary course to 
a Police OUlccr is not evidence at all and 
cannot be considered or proved as first 
information. Dasrath Singh v. Emperor. 

23 Cr. L. J. 406 : 
67 I. C. 502. 

S. 154 — First information. 

The First Information Rcjiort is not substantive 
evidence in the ease, though it can be referred 
to show how the jirocecdings were initiated 
against the accused. Naioab Khan v. Emperor. 

35 Cr. L. J. 476 : 
147 I. C. 572 : 35 P. L. R. 132 : 6 R. Pesh. 34 : 

A. I. R. 1933 Pesh. 94. 

S. 154 — First information, what is — 

First information drazon up by Police officer after 
commencement of investigation and settled by 
attorney, if F. I. R. 

A first information shows the manner in which 
the occurrence was related when the case was 
first started, it should be carefully and accuratc- 
ly'recordcd. The Jaw requires that the first 
information should be the statement of the 
person himself giving the information, and it 
becomes valueless if drawn up by some person 
other than the proper informant. A statement 
recorded several days after the cominencemcnt 
of the investigation and after there had been 
some development, is not only no. first informa- 
tion, but has very little or no value at all. 
A first information drawn up by a Police officer 
and finally settled by an attorney, is not a 
first information within S. lo't. Peary Mohan 
Das V. Weston. 13 Cr. L. J. 65 : 

13 I. C. 721 : 16 C. W. N. 145. 

S. 154 — First information, zchat is. 

The F. I. R. is the technical description of a 
report under S. 154 giving first information 
of a cognizaTile offence. It is usually made by 
the complainant or by somebody on his behalf, 
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The description is inapplicable, to a statement 

made by the accused. Suhcdar v. Emperor. 

25 Cr. L. J. 190 : 
■77 I. C. 880 : A. I. R. 1924 All. 207. 

S. 154 — First Itifomialion — Tf'ro)}" 

treatment — Effect. 

Treating as F. I. R. a document Avliicli in 
fact is not and not treating as such a document 
■^vhich is really so, is a serious error vitiating 
^rial. Momin tTalukdar v. Emperor. 

^ 30 Cr. L. J. 803 : 

116 I. C. 601 : I. R. 1929 Cal. 553 : 

A. I. R. 1928 Cal. 771. 

S. 154 — First Information Report by 

victim — Admissibilily, value. 

A P. I. R. is not substantive evidence and 
can only be used to corroborate or contradict 
the deposition of the maker at the trial. 
ConsequentlJ^, the F. I. R. made by a victim 
who dies before the matter comes before the 
Court, cannot be admitted into evidence as 
such though it .would be admissible as dying 
declaration under S. 32 (1), Evidence Act. 
Kapur Singh v. Emperor. 31 Cr. L. J. 475 : 

123 I. C. 120 ; 3rP. L. R. 83 : 
A. I. R. 1930 Lah. 450. 
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by the complainant is not a F. I. R, Choghalta 
V. Emperor. 27 Cr. L. J. 121 : 

91 I. C. 697 ; 1 Lah. Cas. 416 ; 
A. I. R. 1926 Lah. 179. 

S. 154 — First Information Report, scope 

and object of value. 

It is not ncccssar.v that every detail should 
be given in the F. I. R. The F. I. R. is 
merely a statement made to the Police which 
is not substantive evidence but can be used, 
to corroborate or contradict the maker of it 
at the trial. Gaman v. Emperor. 

30 Cr. L. J. 571 ; 
116 I. C. 187 : 11 L. L. J. 1 : 
I. R. 1929 Lah. 459 : A. I. R. 1928 Lah. 913. 

S. 154 — First Information Report — Seve- 
ral informations. 

S. 154 docs not necessarily contemplate that 
only one information of a crime should be 
recorded as a F. I. R, and information given 
to the police before investigation is started 
may amount to F. I. R. Mir Rahman v. Em- 
peror. 37 Cr. L.J. 225 : 

159 I. C. 890 : 8 R. Pesh. 92 : 
A. I. R. 1935 Pesh. 165. 


■“ S. 154 — First Information Report, 

definition of— Statement by deceased. 

K A statement by a deceased person to the 
Police cannot be admitted in evidence as a 
F. I. R. where the Police has alreadj' received 
information regarding the commission of the 
offence from some other source. • Banta Singh 
v. Emperor. 31 Cr. L. J. 444 : 

122 1. C. 491 : A. I. R. 1930 Lah. 457. 

S. 154 — F, I. R. — Delay in making 

— Delay, how far material. 

The fact that there was delay in reporting 
a case to the Police is not of much import- 
ance where the delay is satisfactorily explain- 
ed. Emperor v. Ibrahim. 28 Cr. L. J. 983 : 

105 r C. 807 : 8 Lah. 605 : 
28 P. L. R. 649 ; 9 A. I. Cr. R. 132 : 

A. I. R. 1928 Lah. 17. 

■; S. 154 — First Information Report, rccord- 

ing of, during investigation. 

, In a suitable case, information under S. 154, 
' may be recorded even in the course of an in- 
^’estigation by a Police Ollicer, but in such cases, 
it is from that information that investigation 
begins into the cognizable offence which was 
divulged by the information. If prior to that 
a statement was made to the Police and 
recorded in the station dairy, it is not affected 
by S. 102 and can be admitted in evidence. 
Mani Mohan Ghose v. Emperor. 

33 Cr. L.J. 138 •: 
135 I. C. 289 : 58 Cal. 1312 : 
35 C. W. N. 623 : I. R. 1932 Cal. 97 : 

A. I. R. 1931 Cal. 745. 

— S. 154 — First Information Report — 

Ruqa by Police Officer during investigation. 

A ruga by a Police Officer sent from the spot 
during the course of investigation, embody- 
ing the substance of the complainant’s report 
made previously and some result of the 
investisation neither sianed nor thumb-marked 


S. 154— First Information Report — 

Several statements. 


■\Vhen more than one person goes to the 
Police OiUcer at the same time and makes 
statements relating to the same offence and 
the Police Oflicer records one statement as 
an information under S. 154 and then records 
other statements, they will be in the nature 
of .statements in the course of the investiga- 
tion. Mani Mohan Ghose v. Emperor. 

33 Cr. L. J. 138 : 
135 I. C. 289 : 58 Cal. 1312 : 
35 C. W. N. 623 : 1. R. 1932 Cal. 97 : 

A. I. R. 1931 Cal. 745. 

S. 154— F. I. B.— Telegram. 

So far as authenticity goes, a telegram stands 
in no better position than village gossip. 
Public Prosecutor v. Chidambaram. 

29 Cr. L. J. 717 : 
110 I. C. 461 : 28 L. W. 187 : 
55 M. L. J. 23 : 10 A. I. Cr. R. 383 : 

A. I. R. 1928 Mad. 791. 

S. 154— F. I. R.— Telegram, 


A telegram to a Police Inspector stating 
that certain persons committed an offence 
does not comply with S. 154 as ^it is not 
u'vned bv the informant. Kachi Hazam v. 
sLjKlJn. 36Cr.L.J.9p: 

^ 156 I. C. 400 : 39 C. W. N. 403 ; 

-7 -a r. fiqn ; A. I. R. 1935 Cal. 403. 


-S. 154— F. I. R.— Telegram. 


AVhere an original telegram addressed to the 
Police regarding the commission of an offence 
is thumb-marked by the complainant and its 
authenticity is confirmed, it becomes a written 
statement complying with all the requirements 
of S. 154. Chanan Singh v. Emperor. 

36 Cr. L. J. 97 : 

152 I. C. 229 : 35 P. L. R. 363 : 

15 Lah. 814 : 7 R. L. 269 : 

A. I. R. 1934 Lah. 413. 
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S. 154 — F. I. It. — Telephone message. 

S. 154 is not intended to apply to a tele- 
phone message because tliat section says that 
every information whether given in writing 
or reduced to writing shall be signed by tiic 
person giving it and shall be read over to tlie 
informant. Further, the section requires that 
the information shall be relating to an oUcnec 
not merely to an accident or injury. JMchcr- 
ali Lalji v. Emperor, 32 Cr. L. J. 543 : 

130 I. C. 378 : A. I. R. 1931 Sind 13. 

S. 154 — First Information Report, use 

of, as evidence. 

A F. I. R. is not a substantive piece of evi- 
denca and can be used to corroborate or 
contradict the maker thereof. It cannot 
be used to contradict other witnesses. Dharam 
Singh V. Emimor. 29 Cr. L. J. 343 : 

108 I. C. 162 : 9 A. I. Cr. R. 567 : 

A. I. R. 1928 Lah. 507. 

— S. 154— -First information to Police — 

Reproduction by informant of the statements made 
by another, admissibility — Evidence Act (1 of 
1S72), S. 155 (5) — Contradiction by proof of 
former statement. 

Where the first information to the Police is 
a mere reproduction by the informant of wliat 
is said to him by another, it cannot be used 
in evidence as a first information under S. 154, 
Cr, P. C. nor can it be used to contradict 
under S. 155 (3), Evidence Act, the evidence 
of the latter who, of course, may be contra- 
dicted by the evidence of tlic former. Emperor 
v. Dina Bandltu Moitra. 1 Cr. L. J. 62 : 

8 C. W. N. 218. 

S. 154 — First Information Report, value 

Of‘ 

The First Information Report is not sub- 
stantive evidence and can only be used to 
corroborate or contradict a witness. A pro- 
secution case cannot be held to be false merely 
because every detail of the offence is not given 
in the F. I. R. Emperor v. Ibrahim. 

28 Cr. L. J. 983 : 
105 I. C. 807 : 8 Lah. 605 : 
28 P. L. R. 649 : 9 A. I. Cr. R. 132 : 
I. L. T. 40 Lah. 32 : A. I. R. 1928 Lah. 17. 

S. 154 — First Information Report, xohat 

amounts to — Statement recorded during investi- 
gation. 

S. 154 contemplates that the First Informa- 
tion of the commission of an offence actually 
received by the Police be recorded as such and 
not a statement made by a witness during 
investigation. Chittar Singh v. Emperor. 

26 Cr. L. J. 554 : 
85 I. C. 650 ; 23 A. L. J: 14 : 47 All. 280 : 

A. I. R. 1925 All. 303. 

S. 154 — First Information — When to be 

recorded — Object of recording — Investigation by 
Police commenced without a first information — 
Irregularity. 

The first information, if recorded as directed 
by S. 154 at the time it is made, is of consider- 
able value at the trial because it shows on 
what materials the investigation commenced 
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and what was the story then told. Any state- 
ment recorded several days after the commence- 
ment of tlic investigation and after there had 
been some development, is not only no first 
information but has very little or no value. 
Emperor v. Kampu Kuki. 6 Cr. L. J. 86 ; 

11 C. W. N. 554. 

Ss. 154, 157, 162 — Telegram — Telegram 

to Police Officer — Subsequent statement by com- 
plainant to Police Officer. 

A person assaulted sent a telegram to tlie 
Inspector of Police complaining of the offence 
and tlic Police Inspector turned upon the spot 
and recorded statement from the complainant : 
Held, that it was not the telegram but the 
statement that was F. I. R. Public Prosecutor 
v. Chidambaram. 29 Cr. L. J. 717 : 

110 I. C. 461 : 28 L. W. 187 : 55 M. L. J. 231 : 
10 A. I. Cr. R. 388 : A. I. R. 1928 Mad. 791. 

Ss. 154, 161, 162— First Information 

Report, evidentiary value of. 

A F. I. U. is information received under S. 154 
and not information received after the com- 
mencement of investigation whicli comes under 
Ss. IGI, 102. Though not substantive evidence, 
it shows materials on wliich the investigation 
commenced and the manner in which the 
occurrence was related when the case was first 
started and may, tliercforc, be used to corrobo- 
rate or contradict the author of it. Muhammad 
Ibrahim v. Emperor. 30 Cr. L. J. 38 : 

112 I. C. 902 : I. R. 1929 Nag. 10 : 

A. I. R. 1929 Nag. 43. 

— Ss. 154, 162 — First Information Report 

and statement made to police, distinction bctivcen 
— Tests—Question of fact. 

It cannot be laid down that, because a person 
of the party of the accused goes first to the 
Police Station and says that some of the com- 
plainant’s i)arty has committed an offence, the 
real complaint against the accused must be 
kept off the. record save on terms under S. 102. 
It is a question of fact whether a statement 
made to a Police Ollicer in the course of an 
investigation in such cases comes under S. 1C2 
or is made by way of complaint to commence 
an investigation under S.’ laf. Osman Gani 
jHislry v. Emperor. 31 Cr. L. J. 771 : 

125 I. C. Ill : A. I. R. 1920 Cal. 130. 

Ss. 154, 157 — “Information received”. 

The words “from information received” in 
.S. 157 refer to the information given in S. 154. 
Jasdami Pershad Singh v. Mahadco Kandoo. 

11 Cr. L. J. 201 : 

5 1. C. 693 : 14 C. W. N. 326. 

Ss. 154, 162— Information — Information 

orally given not reduced to writing — Investigation 
— S, 102, application of. 

When an information is given orally under 
S. 164 and a Police Officer does not reduce it 
into writing, he is doing what he ought not to 
do. But it is going too far to say that while 
investigating the truth or otherwise pi the 
information, he is not carrying on an investi- 
gation. He obviously is, and S. 102 applies 
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to the slaUMiiL'nls inadfi hy persons pvninined 
bv Idin. Salted All Mirdlia v. Emperor- 

38 Cr. L. J. 1067 : 

171 I. C. 269 : I. L. R. 1937 2 C.-iI. 308 ; 

10 R. C. 258 : A. I. R. 1937 Cal. 309. 

Ss. 154, 162 — lufoniinliotifXcIinl is‘. 

Per MtilUcI:, J. — Information, is an allegation 
in the nature of a complaint, made to a Police 
Olliccr with a view to Ids taking aedon, and 
when an allegation is made, the Police Ollieer 
^-mnst record it as an information tinder S. 1.71, 
and the writing will attract the provisions of 
S. ;!a of the Kvidcncc Act ; and if the Police 
OITiecr .should record more than one information 
relating to a cognizable offence, they will all 
.share tlie privilege of being exempt from the 
tlisability imposetl by S. Ki‘i, In every ease it 
is for the Court to decide whether the eom- 
iminieation is an information in this technical 
^sense and whether and when the Police investi- 
gation had in fact begun. Gniisa Oraon v. 
Emperor. 24 Cr. L. I. 641 : 

73 I. C. 561 : 4 P. L. T. 462 : 

1 P. L. R. 178 Cr. ; 2 P.at. 517 : 

A. I. R. 1923 Pal. 550. 

Ss. 154, 162 — lujormntion, xchat is — 

Written stntcwent obtained from xvilness daring 
imrstigation, admislbitit;/ of. 

The information referred to in S. Inf is somc- 
thing in the nattire of a complaint or neensa- 
tion, or at least information of a crime, given 
with the object of putting the Police in motion 
in order to investigate, as distinguished from 
information obtained by the Police when 
actively investigating a crime. Cireumstanecs 
may arise where information given to the 
Police is vague and indefinite, that it cannot be 
treated as coming under S. 174 sons to make 
the ofTicer in charge of the Police Station to 
start an investigation and he may reasonably 
require more direct informalion and such furth- 
er information given to him in such circum- 
stances might not come under S. 102. Or the 
information referred to in S. 174 may come from 
more sources than one, and be recorded at or 
about the .same time. Rut once definite infor- 
mation has reached of a cognizable offence 
under S. 174 and the Police have taken active 
steps to investigate, whether the information 
has been taken down in the book kept for that 
imrposc as provided in S, 174 or not, all 
^ further statements taken from the witnc.sscs 
are taken in the course of a Police investiga- 
tion and arc inadmissible in evidence under 
S. 102. Gansa Oraon v. Emperor. 

24 Cr. L. I. 641 : 

73 I. C. 561 : 4 P. L. T. 462 ; 

1 P. L. R. 178 Cr. : 2 Pat. 517 : 

A. I. R. 1933 Pat. 550. 

S. 154 — Miscellaneous — F. J. R. omis- 
sion to enter in Station Diarij — EJJeel. 

Omission to enter the First Information in 
the Station Diary as required by S. 174 would 
have an important bearing if tlie date of the 
report was in question, but is not an illegality 
which vitiates the trial, flafiz Muhammad 
Sani v. Emperor. 32 Cr. L. I. 638 : 

131 I. C. 17 : 12 P. L. T. 393 : 

A. I. R. 1931 Pat. 150. 


I Cr. P. CODE (1898), S. 155 

I Ss. 154, 155 --Miscellaneous — Defa- 

; mation. 

Sbifcrncnts made to Police Olficcr when giving 
; information of offence, wlielher privileged. 

I Sec Penal Code, S. 49!). 

I S. 154— Statements in eourse of itivcsti- 

I gation, xehclher “charge 

Statements made in tiic course of an inve.sti- 
gation under CIuip. XIV are not ‘ charges ’ 
as contemplated by S. 211, Penal Code. In re : 
Kodangi. 

135 I. C. 590 (a) : 34 L. W. 859 : 
1931 M. W. N. 1231 ; I. R. 1932 Mad. 174 (2) : 

A. I.R. 1932 Mad. 151. 

S. 154 — Proeedarc — Dul;i of Police 

Officer recording !•'. I. R. 

It is a very serious thing for a Police Oiliccr 
to record in the first report false facts, and it 
is still more serious for him to attempt to 
support it bv false evidence. Emperor v. Maho- 
med Khobar. 35 Cr. L, I. 736 : 

148 I. C. 672 : 6 R. S. 196 : 
A. I. R. 1934 Sind 6. 

S. 154 — Value — F. J. R., value of, as 

evidence. 

Statements made by a complainant in the 
First Informalion Rejtort ami to the Itcadman 
arc not substantive evidence at all. Nga Tun 
lllaing v. Emperor. 35 Cr. L. J. 808 : 

148 I. C. 876 : 6 R. Rang. 258 : 
A. I. R. 1934 Rang. 60. 

S. 155. 

.Applicability. 

Irregularilics. 

.lurisdiclion. 

Procedure. 

Scope. 

S. 155 (3). 

See Cr. P. C., 1898, S. 170. 

Ss. 155, 156, 164 — Applicability — Magis- 
trate referring matter to Poliee for investigation — 
Report bp Poliee — Examination on oath of 
suspected person — Perjury— Sanction to prosecute. 

The complainant before a Magistrate staled 
certain eircumslanecs. The latter referred the 
matter to the Police with authoritj’ to investi- 
gate and report. The police submitted a report 
as to the result of their investigation. The 
Magistrate then mode a further inquiry and 
examined S. (the suspected person) on solemn 
alllrmalion. During examination, S. made 
certain statements which appeared to be false. 
The Dlagistrate, acting under S. 470, Cr. P, C. 
sent S. to another Magistrate for enquiry 
whether S. had committed the offence of per- 
jury. Tlie Sessions .ludgc referred the case to 
the High Court being of opinion that the order 
was unsustainable, first because, the Magistrate 
had no jurisdiction to refer the matter to the 
Police, there being no complaint before the 
Magistrate as required by S. 202, Cr. P. C. and 
no examination of the complainant by him ; 
and, secondly, because S. was illegally sworn, he 
being an accused person : Held, that the Magis- 
trate was empowered to refer the matter to 
the Police for investigation, under S. 155, Cl. 2, 



1127 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1128 


Cr. P. CODE (1898), S. 155 

Cr. P, C., in cases of non-cognizable offences, 
and under S. 15G, Cl. 3, in cases of cognizable 
offences. That the statements taken by the 
Magistrate were in a stage of the inquiry 
under the provisions of Cr. P. G. and tluit he 
had, therefore, powers, under S. IGl of the 
Code to administer an oath to S. and a charge 
of perjury could be framed with regard to the 
statements made on oath. Emperor v. Vish- 
wanaih. 4 Cr. L. J. 183 : 

8 Bom. L. R. 589. 

S. 155 — Trrcgnlnrilics. 

Irregularities affect only weight of evidenee 
hut do not vitiate proceedings. Abdullah 
Khan v. Emperor. 34 Cr. L. J. 256 : 

141 1. C. 879 : I. R. 1933 Sind 79 ; 

A. I. R. 1933 Sind 188. 

Ss. 155, 190 — Jurisdiction — Non-cog- 

niznblc offence, information of — Po-oers of (he 
Police — A'o complaint or Police report — Magis- 
trate's order to investigate— Jurisdiction. 

Upon receiving information of the commission 
of a non-cognizahle offence, a Police ofliccr can, 
instead of merely referring the informant to a 
Magistrate, report the ease to a' Magistrate 
under Cl. (1) of S. 155 for orders under Cl. (2) 
of the same section, and the IMagistrate can 
order an investigation without first taking cog- 
nizance of the offences in one of the three ways 
mentioned in S. 110, Cr. P. C. In re : Asadulla 
Hussain Khan. 11 Cr. L. J, 156 (a) : 

4 I. C. 1043 : 6 M. L. T. 259. 

S. 155 — Procedure — Investigation — Non- 

cognizable case reported by Police. 

When a Magistrate receives a Police report in 
a non-cognizable case and has reason for doubt- 
ing its correctness, he can order an investiga- 
tion under S. 155, Cr. P. C., hut he cannot 
examine the Police Ofiicer rvho submitted the 
report as if he was a complainant. U. B. Naga 
Saio Ke v. Emperor. 16 Cr. L. J. 97 : 

27 I. C. 145 : U. B. R. 1914 II 19 : 
A. I. R. 1914 U. Bur. 31. 

S. 155 — Procedure — Police Officer in- 
vestigating non-cognizable offence. 

A non-cognizable case can, under S. 155, be 
investigated by a Police Ofiicer under orders 
of a IMagistrate of the first or second class hav- 
ing powers to try such case or commit tlie .same 
for trial. But when such order is given and 
the Police Officer proceeds to make an investi- 
gation, such investigation is made under Chap. 
XIV, which includes both Ss. 153 and 172. 
Hira Lai v. Emperor. 19 Cr. L. J. 517 : 

45 I. C. 277 : 18 P. W. R. 1918 Cr : 
16 P. R. 1918 Cr. : 63 P. L. R. 1918 : 

A. I. R. 1918 Lah. 171. 

S. 155 — Scope. 

The District Magistrate can order an investi- 
gation into a case under S. 291‘-A, Penal Code, 
even though such offence cannot be tried M’ilh- 
out the complaint of the Local Government. 
General Belief Association, Lahore v. Emperor. 

32 Cr. L. J. 678 : 
138 I. C. 751 : 33 P. L. R. 824 : 
I. R. 1932 Lah. 534 : A. I. R. 1932 Lah. 581. 


Cr. P. CODE (1898), S. 156 
S. 156. 

Applicability. 

Investigation. 

Magistrate, powers of. 

Order directing inquiry. 

Powers of Police. 

^Procedure. 

Scope. 

S. 156. Sec Cr. P, C., S. 155. 

Ss. 156 (3), 200, 202, 203, Appli- 
cability —District Magistrate taking cognizance 
of complaint — Order for Police enquiry with 
direction o submit charge-sheet — Duty of District 
Magistrate to pass order on Police report. 

Wlicre a District Magistrate takes cognizance 
of a complaint under S. 200, Cr. P. C. and 
refers the case to a Police for inquiry under 
S. 202, it is for liim to pass the necessary order 
on the Police report either under S. 203 or 
S. 201. lie cannot direct the Police, if thej’ 
find the case to he established, to submit a 
charge-sheet to the Magistrate concerned. 
S. 15G (3) does not apply to such a case as the 
section only empowers the Magistrate to order 
a Police inquiry in a case when the Magistrate 
does not himself issue process at once. Where 
the Sub-Divisional Magistrate accepts the 
charge-sheet submitted by the Police under 
such circumstances, and proceeds with the case 
without any order by the District Magistrate 
under S. 204 or any order of transfer of the 
case lo him under S. 192, his proceedings are 
void. Jsaf Nasya v. Emperor. 

28 Cr. L. J. 577 : 
102 I. C. 545 : 54 Cal. 303 : 
8 A. I. Cr. R. 238 ; A. I. R. 1928 Cal. 24. 

Ss. 156, 96 — Investigation — Issue of 

search xoarrant in general terms — Legality of — 
Incriminating articles found on search, returning 
of, to accused. 

Where an Inspector is conducting an investi- 
gation under S. 15G, and not an enquiry, the 
issue of a search warrant in general terms and 
not for search of a particular document or 
things, is illegal under S. 9G(1'. But though 
the warrant is illegally issued when among the 
things found are documents or things which 
incriminate the accused persons in whose pos- 
ession they were found, they cannot be returned 
to them because the warrant was issued on a 
faulty basis. Mamsa v. Emperor. 

38 Cr. L. J. 983 : 
170 I. C. 870 : 10 R. Rang. Ill ; 
A. I. R. 1937 Rang. 206. 

, S. 156 — Magistrate, powers of. 

A Magistrate has power to refer the matter 
to Police under S. 15G in cognizable offences. 
Emperor v. Vishwanath. 4 Cr. L. J. 183 : 

8 Bom. 589. 

— — Ss. 156, 202 — Order directing inquiry — 

Magistrate's competency of, to direct inquiry by 
Police after issue of process — Private complaint, 
cognizance of by Magistrate, whether debars 
inquiry by Police. 

After the issue of process, a Magistrate has 
no power ■ to direct the Police to inquire into 
the case under S. 15G (3), Cr. P. C. and 
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the Police liave no power to charge sheet 
such a case ; the- mere fact, that a private 
complaint is filed in a Court and the Magis- 
trate takes cognizance of tlie private conjplaint 
does not deter the Police from enquiring 
into offences which have been committed 
and which come to their knowledge not 
from the complainant parly but on the 
information which they secure in the course 
of their duty from other persons, and 
from submitting a charge-sheet. In re : 
Vijayaraghavachari. 30 Cr. L. J. 326 : 

114 I. C. 365 ; I. R. 1929 Mad. 285 : 

A. I. R. 1928 Mad. 1268. 

S. 156 — JPoioers of Police. 

Powers given to Police are not affected 
when order for investigation under S. 202 
is made. ' Police can send cliargc-sheet. 
Pashid Ahmad v. Emperor. 

33 Cr. L. J. 737 : 
139 I. C. 139 : 33 P. L. R. 840 : 

I. R. 1932 Lah. 561 : 
A. I. R. 1932 Lah. 579. 

Ss. 156, 165 — Powers of Police — Inves- 
tigation by Police — Entry into house of stranger. 
The authority which a Police Officer making 
an investigation lias to enter a home 
without a search -warrant is wlien he has 
reasonable grounds for believing titat any- 
thing necessary for purposes of an investi- 
tigation into any offence -(vhieh he is autho- 
rised to investigate, mij- be found in any 
place within the limits of the Police Station 
of which he is in charge. lie has no power 
to make promiscuous entries into houses 
simply to satisfy himself as to the truth of 
an alleg.ation made by a complainant, or an 
accused or a witness during investigation. 
.lagnnnalh v. Emperor. 29 Cr. L. I. 272 : 

107 I. C. 688 : L. R. 9 All. 13 Cr. : 
9 A. I, Cr. R. 102 : 26 A. L. J. 410 : 

A. I. R. 1928 All. 185, 

Ss. 156, 2d2— Power of Police. 

On receiving information in a complaint 
forwarded under S. 202, Cr.P.C. the Police need 
do no more than report ; but they can investi- 
gate under S. ISO if they choose to do .so. 
Gopal Naicle v. Alagirisanii Naiek. 

32 Cr. L, J. 690 (a) : 
131 I. C. 176 : 33 L. W. 460 : 
1931 M. W. N. 368.: I. R. 1931 Mad. 512 : 

60 M. L. J. 520 : 51 Mad. 598 : 
A. I. R. 1931 Mad. 770. 

Ss. 156, 173 — Procedure — Magistrate 

sending case to Police for enquiry — Police 
filing complaint before Sub-Divisional Magis- 
trate — without reporting result — Proceedings, 
whether irregular. 

Where a JIagistrate forwarded a case for 
investigation to the Police, and the Police, 
after enquiry filed a complaint before the 
Sub-Divisional Magistrate without reporting 
the result of the enquiry to the Magistrate : 
Held, that tlie Police, acting under S. 173, 
Cr. P. C. -were justified in making a report of the 
offence found which was triable by a First 
Class Magistrate to the Sub-Divisional 
Magistrate, as a Magistrate empowered to 
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take cognizanree of the offence on a Police 
report. In re : Ponnusicami Vdayar. 

30Cr.L.J. 469: 
115 I. C. 481 : 28 L. W. 769 : 
I. R. 1929 Mad. 433 : 
A. I. R. 1929 Mad. 115. 

S. 156 (3) — Scope. 

The third clause of S. 15G is not intended 
to provide an alternative procedure to that 
laid down in Section 200 ct seq. In re : 
Ariila Kotinh. 12 Cr. L. J. 463 : 

11 I. C. 999 : 10 M. L. T. 120 : 

1911 2 M. W. N. 74, 

S. 156 (3) — Scope. 

Tile utility of tiie section will be much 
diminished if the section were held to apply 
onlj- to those cases in which a Magistrate 
takes cognizance on his knowledge or 
stispieion. Emperor v. Ghulam Nabi. 

34 Cr. L. J. 763 : 
144 I. C. 409 : 27 S. L. R. 67 : 
I. R. 1933 Sind 185 : A. I. R. 1933 Sind 136, 

3. 157. 

Enquiry. 

Failure to report. 

Information received. 

Power of Magistrate. 

Power of Police. 

Procedure. 

S. 157 — See also — (i) Cr. P. C., 1898, 

S. 154. 

S. 161 — See also—{ii) Cr. P. C., 1898, 

S. 101. 

Ss. 157, 159, 202, Enquiry by a 

Magistrate — Enquiry without jurisdiction — 
Magistrate’ s action under S. 476 not sustainable. 

A report was made that a certain person 
had committed an offence. The Sub-Inspector 
reported that the case was a false one. 
The District hlagistrate then verbally 
directed the Superintendent of Police to 
enquire and report. The Superintendent 
reported that the case was not true but 
suggested that a Magisterial enquiry should 
be made. The District Magistrate ordered 
a Deputy Magistrate to hold a Magisterial 
enquiry. The Deputy Magistrate found the 
case to be false and took steps under S. 470, 
Cr. P. C., against persons who had given 
false evidence before him to support the 
case : Held, that the order of the Deputy 
Magistrate -svas without jurisdiction, as the 
enquiry held by him was not under any 
section of the Cr. P. C. or any other legal 
sanction. Abdul Rahman v. Emperor. 

10 Cr. L. J. 424 : 
3 I. C. 952. 

* 

S. 157 — Failure to report. 

Omission to send to Magistrate report and 
copy of first information does not vitiate 
trial. Hafiz Muhammad Sani v. Emperor. 

32 Cr. L. J. 638 : 
131 I. C. 17 : 12 P. L. T. 393 : 
A. I. R. 1931 Pat. 150. 

S. 157 (1)— Failure to report -Effect. 
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An omission to send a report to the Magis- 
trate as required by S. 157 (1), is a serious 
neglect of duty and lays the Police open to 
grave suspicion of the concoction of false 
evidence. Emperor v. Balochhan. 

11 Cr. L.J. 498 : 

7 I. C. 601 : 4 S. L. R. 38. 

S. 157. — “Information received.” 

These words in S. 157 refer to the informa- 
tion given in S. 154. Jagdami Persliad Singh 
V. Maluideo Kundoo. 11 Cr. L. J. 201 : 

L5 I. C. 693 ; 14 C. W. N. 326. 

S. 157, 159 — Power of Magistrate — 

First Class Magistrate, whether can depute Sub- 
Magistrate to hold preliminary inquiry. 

Under Ss. 157 and 159, Cr. P. C., a First j 
Class Magistrate can depute a Sub-Deputy ' 
Magistrate to hold an investigation or pre- j 
lim inary inquiry. Harendra Nath v. Emperor. 

26 Cr. L. J. 307 : ! 
84 I. C. 451 : 40 C. L. J. 313 : 
A. I. R. 1925 Cal. 161. 

Ss. 157, 159, 169, 170, 173, 190 (1) (c) 

— Power of Magistrate to order prosecution of 
offender not arrested by police — First Information 
Report — Final report. 

In a case bj' the Police, the Magistrate acquit- 
ted the accused, but ordered that another 
person should be sent up for trial. The Magis- 
trate was not empowered under S. 193 (1) (c) of 
the Cr. P. C., to take cognizance of offences of his 
own motion: Held, that the Magistrate, although 
not so empowered, was competent to order the 
prosecution of any person implicated on receipt 
of the First Information Report from the Police, 
and a fortiori after having received the final 
report and having himself examined witnesses. 
Hakim Ally v. Emperor, 

7 Cr. L. J. 414 : 

4 L. B. R. 137. 

Ss. 157, 165 — Powers of Police — Loek- 

ing of doors of accused's house by Police — 
Legality. 

The wording of S. 1G5 limits the powers of a 
Police officer to places within the limits of the 
station in his charge or to which he is attached 
and although the locking doors of an accused’s 
house is a step which facilitates the search of 
the house and makes the search a thing of 
some value, yet the locking doors and guard 
over the house are also a part of the ordinary 
duties of the Police and there is no provision 
preventing the Police of one Police station from 
acting under S. 157 in the jurisdiction of an- 
other Police station. Nalha Singh -v. Emperor. 

16 Cr. L. J. 551 : 
29 I. C. 823 : 12 P. R. 1915 Cr. : 

A. I. R. 1915 Lah. 376. 

Ss. 157, 173, 195, 476 — Procedure — 

Sanction for prosecution under S. 211, Penal 
Code, for false charge made to Police. 

Upon a first information of an offence 
under S. 379, Penal Code, laid before the Police, 
the Police submitted a final report under S. 173, 
Cr. P. C. to the effect the case appeared to be j 
false, thereupon the Magistrate ordered the com- 
plainant to prove his case (without the complain- j 


Cr.P. CODE (1898), S. 160 

ant applying to the Magistrate to investigate 
into the matter) and after the examination of 
some witnesses, declared the case to be malici- 
ously false and sanctioned the prosecution of the 
complainant under S. 211, Penal Code : Held, 
that the order for sanction to prosecute was 
bad both under S, 195 and S. 470j that the 
procedure adopted by the Magistrate was not 
contemplated by law, as the report by Police 
was not under S. 157 so as to entitle the Magis- 
trate to proceed under S. 159. Tayabullah v. 
Emperor. 18 Cr. L.J. 13-: 

36 I. C. 845 : 24 C. L. J. 134 : 
20 C. W. N. 1265 : 43 Cal. 1152 : 

A. I. R. 1917 Cal. 593. 

S. 159. 

See also (z) Cr. P. C., 1898, S. 157. 

(m) Cr. P. C., 1898, S. 190. 

S. 159 — Enquiry. 

The mere fact that the enquiry was not held 
by a particular officer as suggested by the 
Magistrate in his order, does not make the 
submission of the charge-sheet on the part of 
the investigating Police, contrary to the pro- 
visions of the Code. Osman Sheikh v, Hari 
Pada Bistoas. 37 Cr. L. J. 139 (1) : 

159 I. C. 660 : 62 Cal. 469 ; 
8 R. C. 342 (1) : A. I. R. 1935 Cal. 731. 

S. 159 — Identification — .Accused not 

identified immediately after arrest — Conviction, 
whether good. 

In no dacoity case would a Court convict a 
person, who was not identified in the Jail or 
before a proper authority, immediately after 
the arrest, simply on the strength of identifica- 
tion conducted in the Court of the Committing 
Magistrate or the Sessions Judge. Kishen Lai 
V. Emperor. 26 Cr. L. J. 501 : 

85 I. C. 245 : 22 A. L. J. 501 : 
L. R. 5 All. 177 Cr. : A. I. R. 1924 All. 645. 

S. 159 — Identification — S, 159, if covers 

reference to mashirnama as to what was done or 
seen. 

S. 159, Cr. P. C., is wide enough to cover refer- 
ence to a mashirnama as to what was done or 
seen but not as to what was said. There should 
then he no practical dilficulty in the way of 
adducing sufficient evidence of identification 
tests in Court to preserve their utility. Mor 
Mahomud v. Emperor. 41 Gr. L. J. 924 : 

190 I. C. 499 : 1940 Kar. 487 : 
13 R. S. 81 : A. I. R. 1940 Sind 168. 

S. 160. 

See Penal Code, 1800, S. 173. 

S. 160 — Order, in zvriting, absence of, 

effect of. 

The absence of an order in writing as required 
by S. 160, Cr.P.C., is no doubt an irregularity. It 
would certainly justify the failure or refusal 
of the suspects to obey the order but it can 
have no effect when the irregularity is svaived 
bv them., Dina Nath v. Emperor. 

41 Cr. L. J. 757 : 
189 I. C. 591 : 1. L. R. 1940 Nag. 232 : 
13 R. N. 58 : 1940 N. L. J. 667 : 
A. 1. R. 1940 Nag. 186. 
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S. 160. 

Police constable acting without written order, 
whether acting in discharge of duty — Assault — 
Offence. See Penal Code, S. 358. 

S. 160 — Seopc. 

S. ICO deals with Police Olllcer’s power to 
require attendance of witnesses, and in an 
investigation an accused person is not bound 
to attend if the ’Police require him to do so. 
V. Slnvlal V. Emperor. 39 Cr. L. J. 68 : 

'' 172 I. C. 156 : 10 R. N. 169 : 

20 N. L. J. 280 : A. I. R. 1938 Nag. 110. 

Ss. 160, 161 — Perjury — 111. (b), 476 — 

Penal Code (Act A'LV of JS60), S. 193— Witness 
not hound to speak the truth before Police — 
Satements of xoitness made on oath before Magis- 
trate contradicting that made before Police — 
Contradictory statements on oath before a Magis- 
trate. 

Where the prosecution of a witness, who had 
made a statement on oath contradicting his 
previous statement to the Police was directed 
under S. 470, Cr.P.C. and he was convicted under 
S. 103, 1. P. C. : //eld, that the words ‘an in- 
vestigation under this chapter’ in S. 100, Cr.P.C. 
referred to all investigations (including those 
under Ss. 174 and 175, Cr.P.C.) and tliat it was 
only in investigations of the nature of an inquest 
that a witness was bound to speak the truth ; 
that inquest consisted, under S. 174, Cr.P.C. of 
investigation into the apparent cavise of death : 
that such an investigation ceased when the 
cause of death was determined such as whether 
the death was natural, suicidal, accidental, or 
homicidal ; that, if the death was due to 
homicide, then investigation, as regards tlic 
persons guilty of homicide, became an investi- 
gation under S, 101, Cr. P. C. Pabari Bhura v. 
Daivait. 2 Cr. D. J. 590 : 

15 K. L. R. 148. 

S. 161. 

See also (i) Cr. P. C., Ss. 154, 172. 

(fi) Penal Code, S. 182. 

■ S. 161 — Accused's right to copy. 

Inquest report mentioning tliat no witness 
could give clue to murder — Prosecution of 
accused based on her alleged confession, to 
I some of the witnesses— Accused, is entitled to 
1 a copy of inquest report. Majeswari Debi v. 
^ Emperor. 35 Cr. L. J. 530 : 

147 I. C. 1007 : 37 C. W. N. 732 : 
6 R. C. 383 : A. I. R. 1933 Cal. 861. 

^S. 161 — Confession — Incriminating 

statement by accused — Admissibility. 

Any incriminating statement made by accused 
at an inquiry under S. 101, Cr. P. C., w'ould 
be excluded at trial under S. 25, Evidence 
Act, as having been made to a Police Ollicer. 
Such parts of a confessional statement as lead 
to discovery of incriminating facts as also 
statements made to police by accused which 
are not of an incriminating nature, are 
admissible under S. 27, Evidence Act. The 
question whether a particular statement, 
whether positive or negative, verbal or ex- 
pressed by conduct, is or is not a confession. 


i Cr. P. CODE (1898), S. 161 
I must be decided on fads of each ease. 
‘ Umer Duraz Munshi v. Emperor. 

26 Cr. L. J. 778 : 
1 86 I. C. 410 : A. I. R. 1925 Sind 237. 

j = S. 161 — Construction — ‘Any person', 

I meaning of. 

! “Any person" in S. 101, Cr. P. C., refers 
to a witness and not to tlic person Avho is 
accused of the offence. Diner Utiraz Munshi v. 
Emperor. 26 Cr. L. J. 778 : 

> 86 I. C. 410 : A. I. R. 1925 Sind 237. 

i 

, S. 161 — Detention of suspect by Police 

during investigation xcithout arrest, xvron^ul con- 
finement. 

The invcsligaling oilicers arc entitled 
j to summon tlic suspects susposed to be 
acquainted with the facts of the case. But 
I detention of persons suspected of crime by 
; Police in a specified place for investigation 
' would amount to an offence of wrongful 
' confinement. When the suspect’s examination 
is over, he must citlier be arrested or allowed 
• to depart. Informal detention ivithout arrest 
j is illegal and amounts to wronful confinement. 

I IMicn the restraint is imposed by a will or 
power exterior to one’s own, that restraint is 
, unlawful. Dina Nath v. Emperor. 

41 Cr. L. J. 757 ; 
i 189 I. C. 591 : I. L. R. 1940 Nag. 232 : 

1940 M. L. J 667 : 13 R. N. 58 : 
I A. I. R. 1940 Nag. 186. 

\ 

S. 161 — Power of Magistrate to re-exa- 
mine. 

A Committing Magistrate is justified to exa- 
j mine under S. 540 tlic witnesses whom 
j the investigating Police Ollicer had examined. 

Bhagauti v. Emperor. 35 Cr. L. J. 1042 : 

I 150 I. C. 205 : 11 O. W. N. 581 : 

6 R. O. 615 ; A. I. R. 1934 Oudh 362. 

S. Ibl—Bcfttsal to answer — Penal Code 

(ActXLVof mO), Ss. 176, 179, 1S7— Witness 
e.vamined by Police — Bcfusal to answer — ■ 
Offence. 

A refusal to answer questions asked by a 
Police Ollicer under S. 101 is not punishable 
under S. 170, 17!) and 187 of the Penal 
Code. Gul Assail Shah v. Emperor. 

9 Cr. L. J. 105 : 
40 P. W. R. 1908 Cr. : 27 P. R. Cr. 1908. 

S, 161 — Scope. 

S. 101 does not prevent the Police Officer from 
examining and recording the statement of any 
person who may subsequently be accused of an 
offence. Slnvlal v. Emperor. 

39 Cr. L. J. 68 ; 
171 1. C. 156 : 10 R. N. 169 : 
20 N. L. J. 280 ; A. I. R. 1938 Nag. 110. 

S. 161 — Statement — Statements of xuit- 

ncsses recorded by Police — Accused’s right to 
copies. 

Any statements of witnesses that are recorded, 
in whatever form they may be recorded, are 
recorded under S. 101 and tlie defence have 
the right to ask for a copy of such state- 
ments and to use the statements for the pur- 
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;■ pose of contradicting the Avitnesscs for the 
/ prosecution. Sadhti Shaikh v. Emperor. 

29 Cr. L. J. 531 : 
109 I. C. 355 : 32 C. W. N, 280 : 

A. I. R. 1928 Cal. 260. 

S. 161 — Statement — Statement of ivit- 

nesses reeorded in course of investigation, whether 
“information” given to Police. 

A statement made by a witness to Police dur- 
ing an investigation under Chap. XIV of the 
Cr.P.C., and recorded by the Police under S. 101 
cannot be treated as information given to 
the Police under S. l.ll and, therefore, if 
false, is not punishable under S. 182, Penal 
Code. SuUan v. C. dc HI. Wcllbournc. 

26 Cr. L. J. 1532 : 
90 I. C. 316 : 3 Rang. 577 : 

4 Bur. L. J. 261 : 
A. I. R. 1925 Rang. 364. 

S. 161 — Statement, what is. 

■ It is doubtful whether a statement of a 
Avitness to the Police that he kncAv nothing 
about the occurrence is not a statement 
AA’ithin the meaning of S. 101. Aseruddin y. 
Emperor. 28 Cr. L. J. 273 : 

100 I. C. 353 ; 53 Cal. 980 : 
7 A. I. Cr. Rang. 417 : 
A. I. R. 1927 Cal. 257. 

S. 161, 162 — Construction — Any 

‘ person', meaning of. 

f The Avords " an}' person” occurring in S. 161, 

] Cr. P. C., must be read in conjunction Avith 
i S. 1G2, Cr. P. C. and include any person avIio 
may subsequently be accused of the crime. The 
; Police Oincens arc fully authorised to require 
the personal attendance of the suspects during 
the inA'estigation. Eina Nath y. Emjicror. 

41 Cr. L. J. 757 : 
189 I. C. 591 : I. L. R. 1940 Nag. 232 : 
1940 N. L. J. 667 : 13 R. N. 58 : 
A. I. R. 1940 Nag. 186. 

S. 162. 

Admissibility. 

Amendment. 

Analogous LaAv. 

Applicability. 

Confession. 

Construction. 

Contradiction. 

-Effect on Evidence Act. 

Extent of use. 

Granting copies. 

Jury. 

Miscellaneous. 

Object. 

Oral statement. 

Police Diary. 

^Police proceedings. 

Procedure. 

Proof. 

Scope. 

Scope and object. 

Statement, Use. 

S. 162 — Admissibility. 

A statement made by an accused person Avhich 
is admissible under S. 27, EA'idence Act, docs 
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not become inadmis.siblc because it Avas made 
to Police. Emperor y. Faujdar. 

34 Cr. L. J. 875 : 
144 I. C. 1021 (2) : L. R. 14 All. 153 Cr. : 

55 All. 463 ; 1933 A. L. J. 1518 : 
6 R. A. 43 : A. I. R. 1933 All. 440. 

S. 162 — Admissibility — Complainant's 

statement to Police. 

Where S. lodged an information against 
J. and made some statements before the Police 
during investigation, and S. was subsequently 
charged under Ss. 193, 192 and 211, Penal Code : 
Held, that the statements made by S. to the 
Police were not inadmissible under S. 102 but 
Avere admissible as res gestae. Jogesu Chandra 
Roy y. Snrendra Mohan Rot/. 33 Cr. L. J. 60 : 

134 I. C. 1265 : 35 C. VV. N. 838 : 
I. R. 1932 Cal. 49 : A. I. R. 1931 Cal. 637. 

S. 162 — Admissibility. 

Copies of statements of Avitnesses cannot be 
admitted after cA'idenee of Avitness is closed. 
Suraj Bali v. Emperor. 36 Cr. L. J. 65 ; 

, 152 I. C. 249 : 56 All. 750 : 7 R. A. 320 : 

A. I. R. 1934 All. 340. 

S. 162 — Admissibility — Evidence of zoit- 

ncss that he identified accused before Police 
Officer in village. 

I S. 102 should be read upon its plain terms, 
j Therefore, a statement made by a Avitness to 
I Police is not evidence at a trial. AVhcrc, how- 
I CA’cr, a Avitness says that he identified the accus- 
I cd before tlie Police in A'illage, sucli evidence is 
admissible. Lalung v. Emperor. 40 Cr. L. J. 240 : 

179 I. C. 692 : 68 C. L. J. 103 : 
42 C. W. N. 620 : 11 R. C. 577 : 
A. I. R. 1939 Cal. 176. 

S. 162 — Admissibility — Evidence Act 

■ {I of 1S72), S. J45 — Statement of zoitncsscs before 
I Police, zvhclhcr evidence in case. 

j Per 'I'clc Chand, J . — Only those i)oilions of the 
statements of AA’itncsscs made before the Police 
as have been actually used under S. 102, 

I Cr. P. C., to contradict the Avitncsscs in the 
manner proA’ided in S. 145, Evidence Act, 

I during their cross-examination or rc-examina- 
tion, are parts of judicial record and can be 
treated as cA’idence in the case. Sabhai v. 
Emperor, 31 Cr. L. J. 299 : 

121 I. C. 66 : A. I. R. 1930 Lah. 449. 

— — S. 162 — Admissibility. 

Girl taken aAvay from her husband’s jjlace at 
M. — Girl seen Avith accused in suspicious 
circumstances at D. — Constable’s report — 
Statement of girl to Sub-Inspector — In pro- 
ceedings under S. 300, Penal Code, it cannot be 
admitted against accused in cA'idcnce. Kharali 
y. Emperor. 34 Cr. L. J. 1215 : 

146 I. C. 199 : 1933 A. L. J. 929 : 
L. R. 14 All. 470 Cr. : 55 All. 979 : 
6 R. A. 275 : A. I. R. 1933 All. 665. 

S. 162 — Admissibility in statements by 

zoitncsscs to the Police. 

The Sessions Judge, apparently of his oaa'o 
motion, admitted in evidence the statements 
made by tAA'o of the Avitnesses to the Police : 
Held, that it AA’as directly opposed to the cx- 
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plicit provisions of S. 162. Shwe Hla v. 
Emperor. 1 Cr. L. J. 189 : 

10 Bur. L. R. 29 : 2 L. B. R. 125. 

S. 162 — Admissibilitij — List of stolen 

properly given to Police Officer before commence- 
ment of investigation. 

A list of property alleged to liave been stolen 
given to Police before investigation is not a 
statement made to the Police during investiga- 
tion within the meaning of S. 102, and is not 
inadmissible in evidence under that section, it 
may be regarded as an addition to the F. I. R. 
'Aular V. Emperor. 31 Cr. L. 7. 1017 : 

126 I. C. 498 ; 7 0. W. N. 456. 

S. 162 — Admissibility — List of stolen 

properties handed over to Police Officer during 
investigation, admission of — Misdirection. 

A list of stolen properties handed over to an 
Investigating Police Officer during investiga- 
tion is a statement in writing made to Police 
within the meaning of S. 162, Cr. P. C., and not 
admissible in evidence. Where such evidence 
is admitted in a Jury trial, there is mis- 
direction. Fulbash Sheikh v. Emperor. 

31 Cr. L. I. 127 : 
I 120 I. C. 458 : A. I. R. 1929 Cal. 448. 

S. 162 — Admissibility — List of stolen 

property. 

Lists of stolen property prepared in the 
presence of a Police Olliccr before the- actual 
commencement of the investigation by the 
•Police,' cannot be excluded from evidence as 
being statement made to a Police Ollicer 
during investigation. Emperor v. Narain. 

32 Cr. L. J. 630 : 
131 1. C. 72 : 8 O. W. N. 31 : 

I. R. 1931 Oudh 184 ; A. I. R. 1931 Oudh 83. 

— — S. 162 — Admissibility — Oral state- 
ments to Police Officers in course of investigation. 

The words “ any such statement” in the first 
paragraph of Cl. (1) of S. 102, cover not only 
written statements but oral statements as well, 
all of which statements are inadmissible in 
evidence. Chinna Thimmappa v. Tabu Kunta 
Thimmappa. . 29 Cr. L. J. 1098 : 

112 I. C. 682 : 28 L. W. 314 : 
55 M. L. J. 351 : 51 Mad. 967 : 
A. I. R. 1928 Mad. 1028. 

S. 162 — Admissibility — Police Officers 

deposing to identification of accused. 

Evidence of Police Officers who depose to certain 
of the accused having been identified by some 
prosecution witnesses in an identification 
parade, is not inadmissible as coming under 
S. 162, as these witnesses are not deposing to a 
statement made to the police but to an actual 
fact or circumstance seen and observed by 
them. Bamdhin Brahmin v. Emperor. 

29Cr. L.I. 963: 
112 I. C. 51 : A. I. R. 1929 Nag.- 36. 

— S. 162 — Admissibility — Procedure — Evi- 

dence Act {I of 1S72), Ss. 145, 155-B, scope of 
— Statements made before Police, admissibility of 
— Procedure to befoUo-oed in admitting such state- 
ment. 

Under S. 162, Cr. P. C, a statement made be- 
fore the Police by a witness can be used for 
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the purpose of contradicting such witness 
when produced at the trial but after strict 
compliance with the provisions of S. 145, 
Evidence Act. The proper procedure would, 
therefore, be to ask a witness first whether he 
made sueh and such statement before the Police 
Officer. If the witness returns the answer in the 
affirmative, the previous statement in -writing 
need not be proved and the cross-examiner 
may, if he so chooses, leave it to the party who 
called the witness to have the discrepancy, if 
any, explained in the course of re-examina- 
tion. If, on the other hand, the witness 
denies having made the previous statement 
attributed to him or states that he does not 
remember having made any such statement 
and it is desired to contradict him by the 
record of the previous statement, the cross-exa- 
miner must read out to the witness the relev- 
ant portion or portions of the record which 
are alleged to be contradictorj' to his statement 
in Court and give him an opportunity to 
reconcile the same, if he can. It is only 
when the cross-examiner has done so, that 
the record of the previous statement becomes 
admissible in evidence for the purpose of 
contradicting the witness and can then be 
proved in any manner permitted by law. 
S. 155, Evidence Act, only lays down that 
the credit of a witness may be impeached, 
inter alia, by “proof of former statements 
inconsistent with any part of his evidence 
which is liable to be contradicted” but it 
does not lay down the manner in which the 
former statement is to be proved. The mode 
of proof of such a .statement in writing 
when it is sought to be tendered in evidence 
for contradicting a witness is provided in 
S. 145 of the Act. Gopi Chand v. Emperor. 

31 Cr. L. J. 1071 : 

126 I. C. 573 : 11 Lah. 460 : 

A. I. R. 1930 Lah. 491. 

S. 162 — Admissibility — Statement by 

complainant to Police. 

The statement by the complainant to the 
Investigating Officer that the accused was the 
person who had attempted to rob her is 
inadmissible. Krishna Chandra Dhenki v. 
Emperor. 36 Cr. L. J. 1470 (1) : 

158 I. C. 843 : 39 C. W. N. 488 : 62 Cal. 918: 

8 R. C. 221 (1) : A. I. R. 1935 Cal. 311. 

S. 162 — Admissibility. 


Statement of Police Officer pplaining his 
conduct during investigation is admissible. 
Mohan Lai v. Emperor. 32 Cr. L. J. 682 : 

131 1. C. 276 (2) : I. R. 1931 Lah. 404 : 

A. I. R. 1931 Lah. 177. 


S. 162 ( 1 )— Admissibility— Statement by 

person ultimatety accused. 

Words “ any person ” in S. 162 (1), ordinarily 
would include any person though he may there- 
after be accused. Investigation into crime 
often includes the examination of a number of 
persons, none of ■whom or all of whom may be 
suspected at the time. The words of the section 
prohibiting the statement, if recorded, from 
bein*' signed, must apply to all statements 
made and must, therefore, apply to a statement 
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made., by a person possibly not then even 
suspected but eventually accused. “ Any such 
statement ” must, therefore, include such a 
case ; the words of the section therefore lead to 
the conclusion that the statement is not ad- 
missible even when made by the person 
ultimately accused. Pakala Narayana Swami 
V. The Kivg-Emperor. 40 Cr. L. J . 364 : 

180 I. C. 1 : 1939 M. W. N. 185 : 
1939 O. W. N. 282 ; 20 P. L. T. 265 : 

49 L. W. 349 ; 43 C. W. N. 473 : 
1939 O. L. R. 134 ; 11 R. P. C. 166 : 
41 Bom. L. R. 428 : 41 P. L. R. 272 : 
69 C, L. J. 273; 5 B. R. 449 : 1939 1 M. L. J. 756 : 

18 Pat. 234 : 66 I. A. 66 (P. C.) : 

A. I. R. 1939 P. C. 47. 

S. 162 — Admissibility — Statement by 

witness made to police. 

When a witness making statement to Police is 
examined in Court, that statement can be used 
to contradict and sometimes to corroborate him 
but it is not substantive evidence by itself and 
a conviction cannot be based on it, Shiam 
Sunder v. Emperor. 25 Cr. L. J. 204 : 

76 I. C. 572 : A. I. R. 1923 All. 469. 

S. 162 — Admissibility — Statements by 

xoiincsscs to Investigating OJficer at time of identi- 
fication of accused. 

The statements made by prosecution witnesses, 
to Police while picking out accused persons arc 
hit by the prohibition contained in S. 1G2, 
Cr, P. C., and are inadmissible. 158 Ind. Cas. 
843 (1), 84 Ind. Cas. 451 (2) and 02 Ind. Cas. 430 
(3), relied on. Krishna Kahar v. Emperor. 

41 Cr. L. J. 405 : 
187 I. C. 129 ; I. L. R. 1939 2 Cal. 569 : 
43 C. W. N, 1117 : 12 R. C. 550 : 

A. I. R. 1940 Cal. 189. 

S. 162 — Admissibility — Statement made 

to Police by xoitness — Map containing hearsay 
matter. 

In the course of a Sessions trial, the Investi- 
gating Sub-Inspector of Police, when e.xamined 
as a prosecution witness, was asked whether he 
had, during the investigation, examined any 
witness on behalf of the accused. He stated 
that he had examined certain witimsses but 
that they had denied their presence at the 
occurrence. One of the persons named by the 
Sub-Inspector had been summoned by the 
accused as a defence witness : Held, that the 
statement of the Sub-Inspector was not 
admissible in evidence having regard to the 
provisions of S. 1G2. A person who makes a 
map in a criminal case ought not to put upon 
it anything more than what he sees himself. 
Particulars derived from witnesses examined 
on the spot should not be noted on the body 
of th^e map but on a separate sheet of paper 
annexed to the map as an index thereto. Such 
particulars are hearsay evidence and are not 
admissible. Bhagirathi v. Emperor. 

T7 Cr. L. J. 222 : 
92 I. C. 174 : 30 C. W. N. 142 : 
A. I. R. 1926 Cal. 550. 

— S. 162 — Admissibility — Statement of ac- 
cused by gesture in Police custody. 

A statement can be made by means other 
than words. Therefore, the gestures of the 
accused pointing out to the Police where 
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revolver lies, is inadmissible in evidence. 
Emperor v. Nga Kyaing, 27 Cr. L. J. 658 : 

94 I. C. 706 : 3 Rang. 656 : 
A. I. R. 1926 Rang. 112. 

^S. 162 — Admissibility — Statements of 

witnesses recorded by Police — Evidence Act (7 of 
1S72), S. 32 (1). 

The statements of witnesses during investi- 
gation by Police cannot be used during trial ex- 
cept in the way laid down in S. 1G2 with the 
single exception in Cl. (2). Where, therefore, 
the statement recorded by the Police does not 
refer to the cause of the death of the person 
making it, as set out in S. 32 (1), Evidence 
Act, such statement can only be used when 
a witness is called for the prosecution on 
request by accused, if the Court thinks it 
expedient in the interest of justice, after the 
accused has been furnished with a copy 
thereof. Nga Ba Than v. Emperor. 

19 Cr. L. J. 715 : 
46 I. C. 299 : 3 U. B. R. 1918 81 : 
A. I. R. 1918 U. Bur. 16. 

S. 162 — Admissibility — Statement of 

witness to Police. 

Statements made even by witnesses to a 
Police during an investigation are not permit- 
ted to be used in evidence for any purpose, 
except as provided in S, 1G2, that is to say, 
on the request of accused, the Court shall 
refer to the written statement and direct that 
the accused be furnished with a copy of it 
in order that the witness may be contradict- 
ed by the use of this statement. Bhagwan 
Das V. Emperor. 36 Cr. L. J. 733 : 

155 I. C. 560 : 1935 A. L. J. 385 ; 
7 R. All. 944 : A. I. R. 1935 All. 717. 

S 162 — Admissibiliiy—Slalcmcnl of 

wincss to Police. 

The statement of a Sub-Inspector as to what 
the witnesses told him during the course of the 
investigation is admissible in evidence under 
S. 1G2 (1), Cr. P. C. Labli Singh v. Emperor, 

26 Cr. L. J. 1153 : 
88 I. C. 513 : 6 Lah. 24 : 
A. I. R. 1925 Lah. 337. 

S. 162 — Admis.sibility. 

The complainant in an assault case can be 
cross-c.xamined on behalf of the accused by con- 
fronting Iiim with a statement which the 
complainant made to Police when they were 
investigating a case different from the case 
of assault. Koravu Sabbayya v. Pepta Vccrana. 

34 Cr. L. J. 137 (1) ; 
141 I. C. 276 : 36 L. W. 759 : 
1932 M. W. N. 1074 : 63 M. L. J. 794 ; 
56 Mad. 154 : 1. R. 1933 Mad. 102 (1) : 

A. I. R. 1933 Mad. 65 (1). 

S. 162 — Admissibility. 

Explanation to the Police, and before the 
trial Court, given by aecused charged under 
Ss. 399 and 402, Penal Code, explaining 
circumstances which brought the accused to- 
gether, differing — Evidence to show the same 
is admissible as showing conduct. Chotu v. 
Emperor. 33 Cr.X<. J..302 : 

136 I. C. 523 : 25 S. L. R. 391 : 
I R. 1932 Sind 43 : A. I. R. 1932 Sind 16. 
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S . 162 — Atlrnis'sibHitjf. 

Wlicre tlic imp i? prcpnrc'.l by a Police 
OfRcer, Kiioli particulars arc also inadmissible 
under S. 102, Cr. P. C. Uhazirnthi v. Emperor. 

27 Cr. D. J. 222 : 
92 I. C. 174 : 30 C. W. N. 142 : 
A. I. R. 1926 Cal. 550. 
-S. 162 — AtlmissibilH;/ — M'lV/irssr.s-, etatr- 


vicnt to rolicc. 

Signature of witnesses obtained by Police Offi- 
cers to their statements reduced into writing 
— Evidence of such witnesses must be rejected. 
niitincshwari Pashad v. Emjicror. 

32 Cr. L. J. 860 ; 
132 I. C. 234 : 8 O. W. N. 503 : 
I. R. 1931 Oudh 250 : A. 1. R. 1931 Oudh 172. 
-S. 162 — AdtnisxibHitij — iribir.v.s’.s stnlc- 


vicnl to Poller. 

Under S. 102 Police OlTicer can be allowed 
to depose to what a witnc.s.s had said to him 
in the course of the investigation for the 
purpose of corroborating the tc.stimony of 
that witness before the trial Court. Emperor 
V. llanmaraddl Pamarnddi. 

15 Cr. L. J. 690 : 

26 I. C. 138 ; 16 Bom. L. R. 603 : 

39 Bom. 58 : A. I. R. 1914 Bom. 263. 


S. 162 (1) — Admi.<!sibiitij — Slatemciil 

made to Police Officer, whether admissible. 

A statement reeorded by Poliee under S. 102, 
Cl. (1) is inadmissible in evidenee at any 
inquiry or trial in respect of any offence, 
under invc.stigation at the time when such 
statement was made. Bahadur v. Emperor. 

26 Cr. L. J. 1063 : 

88 I. C. 7 : A. I. R. 1925 Sind 289. 
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. value onU’ if the matter contained therein is, 
according to the rules of evidence laid down 
in the Evidence Act, of evidential value. But 
' unless there is clearly present, besides the 
evidence given before the Committing Magis- 
! trate, evidence which will show that the evid- 
1 cnee given before the Committing Magistrate 
■ should be ])rcferrcd to and substituted for that 
' given before the Session.s Judge, the evidence 
i given before the Committing Magistrate cannot 
be cffcetivcly utilized in support of a convic- 
. tion. Jrhnl Teli v. Emperor. 26 Cr. L. J. 270 : 

I 84 I. C, 334 ; 3 Pal. 781 : 6 P. L. T. 53 : 

j A. I. R. 1925 Pat. 51. 

. — S. 162 — .dmcmlmcnts, effect of. 

I Alteration introduced into S. 1G2 in 1923 
I has not made any material change in S. 172. 

Emperor v. Uari. 36 Cr. L. J. 1161 (2) : 

I 157 I. C. 697 : 28 S. L. R. 397 : 

j A. I. R. 1935 Sind 145. 

Ss. 161, 162 — Evidence Act (7 of 1S72), 

Ss. 27, 2S, 30, 137 — .■imendments, object of — 
Statements bp nerused and witnesses before Police, 
ndmissibilil!i of. 

3Vhilc statements made by witnesses during 
Police investigation, except for certain limited 
purposes, have been entirely excluded, the 
statements of the accused provided they do 
not amount to a confession, are still admissible 
in law. ./ogicfi Dhannk v. Emperor. 

27 Cr. L. J. 484 : 
93 I. C. 884 : 5 Pat. 63 : 7 P. L. T. 396 : 

A. I. R. 1926 Pat. 232. 

-S. 162 — Amendments — Oral statements. 


S. 162 — Amendments, application of — 

“Such statement,” meaning of. 

The phrase “such statement” in S. 102 means 
“statement if reduced to writing.” The applica- 
tion of S. 102, as amended in 1923, is con- 
fined, as that of the old one was, to written 
statements. The new action, was designed to 
confer on an accused person a legal right, 
which the old section did not give, of having 
a copy of the written statement of a witness 
before the I’olicc for contradicting the wit- 
ness. In re : Grandhc Venkatasubbiah. 

26 Cr. L. J. 721 


j admission of. 

I As regards proof and use of oral statements, 
' the law is unaltered and is as it was before. 
All oral statements which were previously 
admissible under the Evidence Act and the 
use of which was not prohibited by the Cr. P. C, 
arc still admissible in evidence In re : Grandhc 
Venkatasubbiah . 

86 I. C. 209 : 1925 M. W. N. 68 : 

21 L. W. 190 : 48 M. L. J. 195 : 48 Mad. 640 : 

A. I. R. 1925 Mad. 579. 


-S. 162 — .■Inalogous law. 


S. 102, Cr. P. C., corresponds to S. 03, Bombay 
City Police Act IV' of 1902. Emperor v. 
Lsap Mahamad. 6 Cr. L. J. 164 : 

9 Bom. L. R. 148 : 1. L. R. 31 Bom. 218. 


86 I. C. 209 : 1925 M. W. N. 68 : 

21 L. W. 190 : 48 M. L. J. 195 : 

48 Mad. 640 : A. I. R. 1925 Mad. 579. 

S. 162 — As amended by {Act XVIII 

of 1923) — Amendment .“Subject to the provisions 
of Indian Evidence Act,” meaning of — Evidence 
taken by Committing Magistrate, when can be 
used at trial. 

The addition of the words “subject to the 
provisions of the Indian Evidence Act, 1872” 
to S. 102, Cr. P. C. as amended in 192.3, means 
that evidence duly- taken before a Committing 
Magistrate can be used for all purpose in a 
Trial Court so long as the evidence is evidence 
within the meaning of the Evidence Act; or, 
in other words, that Magisterial depositions 
can be utilized in a Trial Court as of evidential 


S. 162 — Applicability — Approver’s state- 
ment to Police before tender of pardon. 

S. 102 applies to statements made by an 
approver to the Police before he was tendered 
pardon. But, even if it does not, such a 
statement could be used to corroborate or 
contradict the approver as a previous statement 
of a witness under Evidence Act. Hazara 
Singh v. Emperor. 29 Cr. L. J. 348 : 

108 I. C. 167 ; 9 A. I. Cr. R. 559 : 9 Lah. 391 : 

A. I. R. 1928 Lah. 257. 

S. 162 — Applicability — Counter-com- 
plaint after F. I. It. whether covered by S. 162. 

Counter informations laid against a complain- 
nant after the First Information against 
accused, come under S. 154, Cr. P. C., and 
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must be recorded and signed and, tlierefore, 
cannot come within S. 102, Cr. P. C., IVhetber 
such information is admissible at the trial 
depends on circumstances and has to be 
decided under the Evidence Act. The police 
cannot treat statements as information unless 
they are really received as such and come 
truly and properly within S. lot, Cr. P. C. 
dzimaddy v. Emperor. 28 Cr. L. J. 99 : 

29 I. C. 227 : 44 C. L. J. 253 : 54 Cal. 237 : 

A. I. R. 1927 Cal. 17. 

S. 162— AppUcability-F. I. It.— 

Sialcincnts by third parties. 

The F. I. R. against accused is not state- 
ment under S. 102, inasmuch as it is not made 
during investigation. However important F. I. 
Reports may be, they have to be tendered in 
evidence under one or other of the provisions 
of Evidence Act. Statements made by third 
parties to Police in investigation and not 
recorded, tannoL be used in evidence in any 
circumstances or for either .side or for any pur- 
pose. Even if such statements arc recorded, 
they cannot be used for any purpose hut the 
one sjjccified and that by the defence. Azi- 
maddy v. Emperor. 28 Cr. L. J. 99 : 

29 I. C. 227 : 44 C. L. J. 253 : 
54 Cal. 237 : A. I. R. 1927 Cal. 17. 

S. 162 — /ipplieabiUty. 

S. 102, Cr. P. C,, applies to witnesses and not 
to the accused under trial. Ncxeaj Ali Malta 
V. Emperor. 30 Cr. L. J. 916 : 

118 I. C. 368 : 33 C. W. N. 257 : 

I. R. 1929 Cal. 656. 

S. 162 — Applieability — Proceeding on 

complaint. 

S. 102 is not applicable to c.ascs where the 
Police, after investigation, had refused to 
challan and the proceedings were started on a 
complaint. Hari Gore v. Emperor. 

28 Cr. L. J. 14 : 
99 I. C. 46 : 9 N. L. J. 167 : 

7 A. I. Cr. R. 170 : A. I. R. 1927 Nag. 24. 

S. 162 — .dppUr.abitity. 

S. 102 does not apply in the case of accused 
persons. Turn Sardar v. Emperor. 

32 Cr. L. J. 231 : 
129 I. C. 101 : 52 C. L. J. 177 : 

I. R. 1931 Cal. 117 ; A. I. R. 1930 Cal. 710. ! 

S. 162— Applicability. 

S. 102, Cr. P. C., docs not api)ly to statements 
made in an investigation other than that which 
results in a trial in which those statements are 
sought to be used. Shivlal v. Emperor. 

39 Cr. L. T. 68 : 
172 I. C. 156 : 10 R. N. 169 : 
20 N. L. J. 280 : A. I. R. 1938 Nag. 110. 

S. 162 — Applicability. 

S. 102, Cr. P. C., is not inapplic.ablc to accused 
person. Kalesha v. Emperor. 

33 Cr. L. J. 132 : 
135 I. C. 364 : 1931 M. W. N. 715 : 

34 L. W. 388 : 62 M. L. J. 71 : 
I. R. 1932 Mad. 108 : A. I. R. 1931 Mad. 779. 

S. 162 — Applicability. 

S. 102 shuts out statements written or oral, 
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express or implied, made by witnesses to the 
Police during investigation ; but care must be 
taken not to shut out evidence, of what a 
witness saw or did. Mor Mahomnd v. Emperor. 

41 Cr. L. J. 924 : 
190 I. C. 499 : 1940 Kar. 487 : 
13 R, S. 81 : A. I. R. 1940 Sind 168. 

S. 162 — Applicability— Statement made 

to Cnstorns Officer. 

The Excise Act (Bengal Act V of 1909) does 
not give the Customs Olhcer any powers of 
investigation as conferred upon Police under 
Cr. P. C. Consequently a statement made to 
a Cu.stoms Olliccr does not come within the 
mischief of S. 102, Cr. P. C. and is, therefore, 
admissible in evidence. Glndam Dastgir Khan 
V. Emperor. 41 Cr. L. J. 40 : 

184 1. C. 581 : 12 R. C. 244 ; 
A. I. R. 1939 Cal. 623. 

S. 162 — Applicability. 

The proleelivc provisions of S. 102 which 
apply to statements by accused to Police, have 
their origin in the infirmities which may affect 
the evidence of the Police in India as to state- 
ments made by accused persons. Such consi- 
derations are not applicable to statements made 
to Magistrate cither under .S. 10-1 or S. 842. 
.■illalnearayo Daryahhan v. Emperor. 

41 Cr. L. J. 477 : 
187 I. C. 576 : 1939 Kar 800 : 
12 R. S. 250 : A. I. R. 1940 Sind S3. 

S. 162 — Applicability. 

The provisions of .S. 102 are applicable to the 
trial of a summons case as well as to the trial 
of warrant ease. Dinanath Sahay v. Emperor. 

40 Cr. L. J. 509 : 
180 I. C. 845 : 17 Pat. 622 : 
20 P. L. T. 70 : 5 B. R. 501 : 
11 R. P. 545 : A. I. R. 1939 Pat. 174. 

S. 162 — Applicability to Calcutta Police 

Act, 1SG6. 

Ss. 102 and 172 arc not applicable to Calcutta 
Police Act. Panchanan Muherjee v. Emperor. 

30 Cr. L. J. 577 : 
116 I. C. 160 : 33 C. W. N. 203 : 

I. R. 1929 Cal. 448 : 
A. 1 R. 1929 Cal. 275. 

S. 162 — Applicability — Tracker's evi- 
dence. 

A tracker can say in Court that during Police 
investigation he rccogniz.ed on a certain day 
at a certain place certain track, and that the 
tracks were of a particular person if he knew 
him already or of a person at the scene of the 
crime, if he did not know him already. Mor 
Mahmud v. Emperor. 41 Cr. L. J. 924 : 

190 I. C. 499 : 1940 Kar. 487 : 
13 R. S. 81 : A. I. R. 1940 Sind 168. 

S. 162 — Applicability. 

Where the statement has not been made 
during investigaton of the offence in respect of 
which the trial is held, neither the main part 
of S. 1G2 nor the proviso has any application. 
Knvuru Subbayyn v. Peta Vccraya. 

34 Cr. L. J. 137 (1) : 
141 1. C. 276 : 36 L. W. 759 : 
1932 M. W. N. 1074 : 63 M. L. J. 794 : 
56 Mad. 154 : I. R. 1933 Mad. 102 (1) : 

A. I. R. 1933 Mad. 65 (1). 
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S. 162 — Confession — Discovery made — 

Exclusion — Seclion, if excludes any confession 
made to Police Officer in course of investigation, 
whether discovery is made or not, 

S. 102 is plainly wide enough to exclude any 
confession made to Police in investigation i 
whether a discovery is made or not. Pokala I 
Narayana Sivami v. The King-Emperor. 1 

40 Cr. L. J. 364 : 
180 I. C..1 : 1939 M. W. N. 185 : 
1939 O. W. N. 282 : 20 P. L. T. 265 : 

49 L. W. 349 : 43 C. W. N. 473 : 
1939 O. L. R. 134 : 11 R. P. C. 166 : 
1939 A. L. J. 298 : 41 Bom. L. R. 428 : 
41 P. L. R. 272 ; 67 C. L. J. 273 : 

5 B. R. 449 : 1939 M. L. J. 756 : 
18 Pat. 234 : 66 I. A. 66 : 
A. I. R. 1939 P. C. 47. 

S. 162 — Construction — “Jn the course 

of”, meaning of. 

The words “in the course of” in the context 
of S. 102 import that the statement must be 
made as a step in a pending investigation to 
be used in that investigation. Tlie words “in 
the course of” do not refer merely to that 
period of time which elapses between tlic be- * 
ginning and the end of the investigation. 1 
Consequentlj' a report made independently of i 
any pending investigation and not designed to 
uromote a ponding investigation but to start ' 
jne having no reference at all to the invest!- i 
gation which has, in fact, begun, cannot be said i 
to have been made “in the course of” the 
investigation of the ease. Emperor v. Aftnb . 
Mohammad Khan. 41 Cr. L. J. 647 : I 

188 I. C. 649 : 1940 A. L. J. 206 : 
13 R. A. 55: 1940 A. W. R. 85: ' 
A. I. R. 1940 All. 291. 

S. 162 — Construction — Investigation, 

meaning of. 

The investigation under S. 102 refers to an 
investigation with regard to the commission j 
of either a non-cognizable offence in which 
order is given by Magistrate to a Police Officer j 
to inquire, or a cognizable offence in which a ' 
Police Officer is entitled to make an investiga- 
tion without the order of a Magistrate. In re : 
Barjorji Eramji Bharucha. 33 Cr. L. J. 797 : 

139 I. C. 628 : 34 Bom. L. R, 258 : 
I. R. 1932 Bom. 518 : A. I. R. 1932 Bom. 196. 

S. 162 — Construction — 'Any person’ 

meaning of. 

The words “statement of any person” in 
S. 102 refer to the statement of- any witness in 
the course of a Police investigation and .not to 
the statement of an accused person in respect 
of whom such investigation is held. Umar 
Duraz Munshi v. Emperor. 26 Cr. L. I. 778 : 

86 1. C. 410 ; A. I. R. 1925 Sind 237. 

S. 162, Cl. {1)— Construction — Statement 

by any person, meaning of. 

The expression “ statement made by any per- 
son ” in Cl. 1 of S. 102, includes statements 
by persons accused of the offence under in- 
vestigation. In re : Syamo Malta Patro. (F. B.) 

33 Cr. L. J. 418 : 
137 I. C. 9 : 1932 M. W. N. 305 : 
35 L. W. 705 : 62 M. L. J. 742 : 

I. R. 1932 Mad. 338 : 
A. I.R. 1932 Mad. 391. 


^ — S. 162 — Construction — Statement, 

meaning of — Application to statement of accused. 

As the word ‘ statement ’ in S. 102 is intend- 
ed to refer to statements recorded under the 
provisions of Ss. 100 .and 101 and as S. 101 is 
riot intended to apply to an arrested -accused, 
S. 102 does not refer to statements made by 
an accused after arrest. Shcnhalak v. Emperor. 

29 Cr. L. J. 400 : 
108 I. C. 442 : 11 N. L. I. 7 : 
9 I, A. Cr. R. 408 : A. I. R. 1928 Nag. 108. 

S. 162 — Construction — Statement, 

meaning of. 

To attract the operation of S. 102 of the Cr. 
P. C., there must be a statement which is cap- 
able of being recorded and reduced into writing 
and, tlicrefore. a statement by a witness that he 
did not make any statement to the Police can- 
not be said to be a statement within the mean- 
ing of this section. Ascruddin v. Emperor. 

28 Cr. L. J. 273 : 
100 I. C. 353 : 53 Cal. 980 : 
7 A. I. Cr. R. 417 : A, I. R. 1927 Cal. 257. 

S. 162 — Construction. 

The unsatisfactory form in which S. 102 is 
drafted, iiointed out, Kga Lit v. Emperor. 

35 Cr. L. J. 792 : 
148 I. C. 810 : 6 R. Rang. 254 : 
A. I. R. 1933 Rang. 378. 
S. 162 — Proviso (1) — Construction. 

The words of the first proviso to S. 102 “when 
any witness is called for the prosecution in 
such enquiry or trial ” must refer to a time 
when an enquiry or trial in which such a wit- 
ness is called is in process. This excludes the 
possibility of an order being made either by a 
Committing Magistrate after he has dealt with 
a case by committing it to the Sessions, or by 
a Sessions Judge in anticipation. Babar Ali Sar- 
dar V. Emperor. 30 Cr. L. J. 580 : 

116 I. C. 167 : 49 C. L. J. 197 : 
I. R. 1929 Cal. 455 : 56 Cal. 840 : 

A. I. R. 1929 Cal. 182. 

S. 162 — Contradiction, what is. 

Contradiction means tlie setting up of one 
statement against another and not the setting 
up of a statement against nothing at all. 
Sakhawat v. Emperor. 38 Cr. L. J. 330 : 

167 I. C. 61 : 19 N. L. J. 320 : 
9 R. N. 163 : 1. L. R. 1937 Nag. 277 : 

A. I. R. 1937 Nag. 50. 

S. 162 — Contradiction. 

Contradiction of witness by omission in state- 
ment to police — Practice in Bengal considered 
better than that in Lahore as regards proof of 
omissions. Bihari Mahton v. Emperor. 

32 Cr. L. J. 797 : 
131 1. C. SOI : 10 Pat. 107 : 
12 P. L. T. 798 : I. R. 1931 Pat. 241 : 

A. I. R. 1931 Pat. 152. 

S. 162 — Contradiction. 

Discrepancies between statements of approver 
and other witnesses — Reference to approver’s 
statement made before Police to explain dis- 
crepancies is not legal. Asa Singh v. Emperor. 

35 Cr. L. J. 517 (1) ; 
147 I. C, 935 : 35 P. L. R. 969 : 
6 R. L. 470 : A. I. R. 1934 Lab. 102. 



1147 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1148 


Cr. P. CODE (1898), S. 162 
S. 162 — Contradiclion. 

Even if the statement is recorded in the 
form of a memorandum of what the witnesses 
had said to the Police OlTicer, it is available 
for the. purpose of contradicting the witness. 
It is not necessary in ordhr that an accused 
person may be allowed under S. ] 02 to con- 
tradict the witness that the statement must 
contain the very words used by the witness. 
Mafixaddi v. Emperor. 28 Cr. L. T- 805 : 

104 I. C. 245 : 45 C. L. J. 561 : 
31 C. W. N. 940 : A. 1. R. 1927 Cal. 644. 

S. 162 — Contradiclion — Procedure. 

If the defence desires to contradict a witness 
by his statement recorded in the Police 
diary, the proper procedure is to proceed in 
the manner laid dov/n in S. 162. But the 
defence cannot ask the witness at the end of the 
cross-examination whether he made the state- 
ment to the Police. Pam Bharoscy v. Emperor. 

35 Cr. L. I- 762 : 
148 I. C. 913 ; L. R. 14 All. 184 Cr. : 

6 R. A. 821. 

S. 162 — Contradiction — Procedure. 

The only w'ay a witness can be contradicted 
by statements made to tlie Police under the 
provisions of S. 102 is to prove his written 
statement and put it to the witness under 
S. 145, Evidence Act, to permit him to 
explain the contradictions, if any. Statements 
made to Police cannot be used at a trial 
in any other way. Emperor v. Ibrahim. 

28 Cr. L. J. 983 : 
105 I. C. 807 : 8 Lah. 605 : 
28 P. L. R. 649 : 9 A. I. Cr. Rang. 132 : 

A. I. R. 1928 Lah. 17. 

S. 162 — Contradiction — Procedure. 

"When it is sought to contradict a witness for 
prosecution by reference to previous statement 
recorded by Police, his attention should he 
drawn to alleged discrepancy and he should be 
afforded opportunity to explain it. Emperor v. 
Najibuddin. 35 Cr. L. J. 379 : 

147 I. a 142 : 14 P. L. T, 543 : 
6 R. P. 339 ; A. I. R. 1933 Pat. 589. 

— S. 162 — Contradiclion —Procedure. 

Under S. 162 the statement of a witness in 
evidence can only be contradicted by his 
alleged statement to Police on two condi- 
tions : (i) that the application for contradic- 
tiqn is made by the accused, and (ii) that 
the statement of Police should be proved by 
a certified cop}' of the diary. Wesley v. Empe- 
ror. 40 Cr. L. J. 4 : 

178 I. C. 183 ; 11 R. A. 276 : 
1938 A. W. R. 505 : 
A. I. R. 1938 All. 571. 

S. 162 — Contradiction — Scope of. 

S. 162, Cr. P. C., cannot bear the construction 
that while any part of the statement of a 
witness to the Police may be used to con- 
tradict him, yet if the contradiction consists 
in this that a statement made at the trial 
was not made in any part of the statement 
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to the Police, such a contradiction cannot be 
proved. Jltaf Khan v. Emperor. 

27 Cr. L. J. 796 : 
95 I. C. 396 ; 5 Pat. 346 : 
7 P. L. T. 634 ; A. I. R. 1926 Pat. 362. 

S. 162 — Contradiclion — Statement before 

Police during investigation, use of, at trial. 

Statements made by any person to a Police 
Officer in course of an investigation under 
Ch.XIV, Cr. P. C., cannot be used for any 
purpose except to contradict a witness at the 
request of the accused in the manner provided 
in second paragraph of S. 162 of the Code. 
Gahur Hdwldar v. Emperor. 27 Cr. L. J. 641 : 

91 I. C. 593 ; 30 C. W. N. 503 : 
A. I. R. 1926 Cal, 793. 

S. 162 — Contradiclion — Statement made 

by witness to Police, how far relevant — Statement 
made before Magistrate — Conflicting statements — 
Evidence, value of. 

A statement made by witness to Police during 
investigation is relevant only for contradicting 
the testimony of the witness given at trial, 
and any statement previously made by a 
witness before a Magistrate, including a state- 
ment made before the Committing Magistrate 
which has not been transferred to the Sessions 
record under S. 288," Cr. P. C., is relevant 
only for contradicting or corroborating the 
statement made by the witness at the trial. 
No reliance can be placed on the statement of 
a w’itness made at the trial when it is in 
hopeless conflict with the previous statement 
of the witness. Ram Karan v. Emperor.- 

27 Cr. L. J. 289 : 
92 I. C. 577 : 2 Lah. Cas. 197 : 
7 L. L. J. 371 : A. I. R. 1925 Lah. 483. 

S. 162 — Contradiclion — Statements made 

to Investigating pfficer. 

Statements made by witnesses to an Inves- 
tigating Officer and attested by him can be 
used for the purpose of contradicting the evid- 
ence of the witnesses imder S. 162. Jadunan- 
dan Brahman v. Emperor. 28 Cr. L. j. 802 : 

104 I. C. 242 : 4 O. W. N. 699 ; 
2 Luck. 605 : A. I. R. 1927 Oudh 321. 

S. 162 — Effect on Evidence Act, as 

amended by Act XVIII of 1923, whether repeals 
S. 27 of the Evidence Act. 

The provisions of S. 27, Evidence Act, are 
quite independent of those of S. 162, Cr. P. C. 
and when the latter section was amended in 
1923, the Legislature did not intend that it 
should repeal or in any way affect S. 27, 
Evidence Act. Gola Takhat Khangar v. 
Emperor. 30 Cr. L. J. 258 : 

114 I. C. 273 ; 24 N. L. R. 158 : 
I. R. 1929 Nag. 49 : A. I. R. 1929 Nag. 17. 

S. 162 — Effect on Evidence Act, S. 162, 

Cr. P. C., and S. 27, Evidence Act, scope of. 

Per Ramesam, J . — S. 27, Evidence Act, is not 
affected by S. 162, Cr. P. C.. but S, 162, 
Cr. P. C., is affected by S. 27, Evidence Act. 
S, 162, Cr. P. C., relates generally to the 
admissibility of statements and provides that 
statements are inadmissible. S. 27, Evidence 
Act, which relates to a more particular matter 
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creates an exception to the general inadmis- 
sibility of statements made to Police, namely, 
where the statement consists of information 
received from the accused in custody in 
consequence of whicli a certain fact is 
discovered. Cliinna Thimmappa v. Tahtkunia 
Timmappa. 29 Cr. L. J. 1098 : 

' 112 I. C. 682 : 28 L. W. 314 : 

55 M. L. J. 351 : 51 Mad. 967 : 
A. I. R. 1928 Mad. 1028. 

S. 162— Effect on Evidence Act — S. 162, 

Cr. P. C., and S. 157, Evidence Act, relation 
‘^Aiclwecn. 

S. 157, Evidence Act, must be talcen to be 
controlled by speeial provisions in S. 102, 
Cr. P. C. Bliulai Singh v. Emperor. 

11 Cr.L. J. 117 : 

5 I. C. 357 : 13 O. C. 7. 

S. 162 — Effect on Evidence Act, S. 162 

if offccls S. 27, Evidence Act (I of 1S72). 

S, 162, Cr. P. C., contains provisions plainly 
and directly, and, therefore, specifically, 
affecting S. 27, Evi. Act, quoad statements 
made under that section by an accused person 
to a Police in the course of an investigation. 
In other words there is a “specific provision 
to the contrary” within the meaning of S. 1 (2), , 
Cr. P. C,, and affects S. 27, Evi. Act. Where 1 
an accused makes a statement to Police to the 1 
effect that the knife witli which he and the i 
other co-accused had killed the deceased was I 
\ at his house under heap of pyal, the statement 
is inadmissible in evidence under S. 27, E%'i. 
Act, by reason of S. 102, Cr. P. C. Baldco v. . 
Emperor. 41 Cr. L. J. 627 : , 

188 I. C. 562 : 1940 A. L. T. 241 : 1 
I. L. R. 1940 All. 396 : 13 R, A. 48 ; i 
1940 A. W. R. 229 ; A. I.R. 1940 All. 263. 

S. 162 — Effect on Evidence Act, S. 162, \ 

if shuts out statements admissible under S. 27, 
Evidence Act (I of 1S72). 

S. 102, Cr. P. C., is wide to include statements 
made to Police which would be 
admissible under S. 27, Evidence Act, as 
constituting information in consequence of 
which some fact has been discovered. But | 
S. 102 does not shut out statements which are 
admissible under S. 27, Evidence Act, since 
S. 27 is a special law which cannot be derogated 
from by the general rule enacted in S. 102, 

; Cr. P. C. In re : Subbiah Tevar. 

41 Cr. L. J. 41 : 
184 1. C. 593 : 50 L. W. 318 ; 

' 1939 2 M. L. J. 455 : 1939 M. W. N. 1000 : 

I. L. R. 1939 Mad. 947 : 12 R. M. 469 : 

A. I.R. 1939 Mad. 856.. 

S. 162 — Effect on Evidence Act, Evid- 
ence Act {I of 1872), Ss. 27, 145, 155, 157, 
how far conflict with S. 162, Cr. P. C. 

The object ofS. 102 is to prevent state- 
ments of witnesses made before Police frorh 
being used by • prosecution under S. 145, 155 
and 157, Evidence Act, which sections are not 
confined to criminal cases, and ,not to repeal 
S. 27, Evidence Act. Azimaddij v. Emperor. 

28 Cr Hi j 99 * 
29 I. C. 227 : 44 C. L. J- 253 : 54'CaI. 237 
A. I. R. 1927 Cal. 17. 
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S. 162 — Effect on Evidence Act — 

Evidence Act (I of 1872), Ss. 27, 157 — Statement 
made bij accused person to Police during investi- 
gation, whether can be proved at trial — Interpreta- 
tion of Slatittcs. 

I Held, by the Full Bench. — Tlic provisions of 
I S. 102 prohibit llie use of statements made 
I to Police during the course of an investiga- 
j tion, whether the statements arc oral or are 
' reduced into writing except the latter 
j statements which may be used in the restricted 
manner laid down by the Section : Held, 

, by majority (Hcald, J. dissenting.) — S. 27, 
Evidence Act, is neither repealed nor 

I affected by S. 102, Cr. P. C., and 

I consequently “information received from a 
I person accused of any offence in the custody 
, of a Police Officer” is not a statement under 
i S. 102 (1) of the Cr. P. C., and its proof 
I at trial is not prohibited by provisions of 
1 the latter section. The words “nor shall 
any such statement” in S. 102 (1) of the 
Cr. P. C, mean and refer to a statement 
made by any person to a Police, and during 
investigation under Ch. XIV. The words 
“if reduced into writing” only apply to the 
words “be signed by the person making it” 
and the use of an oral statement is, there- 
fore, equally prohibited along with that of 
a written statement. Per Jtutledge, C. J . — 
The ban of S. 102 of the Cr. P, C. applies 
only to statements made to Police making 
an investigation under Ch. XIV of the Code. 
If the investigation under that Chapter is 
finished, then the section cannot be invoked 
to prohibl statements made to Police at 
some time subsequent to investigation, if, 
on the other hand, statements made to 
Poliee when preparing a map or holding an 
identification parade, are statements made 
during investigation under Ch. XIV, then 
they are prohibited under S. 102. Per 
Duckworth, J. — S. 157, Evidence Act, is 
affected by S. 102, Cr. P. C., so far as state- 
ments to Police taken under S. 101 of the 
Code whether oral or recorded are concerned, 
but S. 27, Evidence Act, deal with informa- 
tion received from persons accused of an 
offence and in Police eustody is not affected 
by the aforesaid section of the Code. Per 
Hcald, J. — S. 27, Evidence Act to the 
extent to which it allows proof of a statement 
made by an accused person to the Police 
while in the custody of the Police, during 
the investigation of a case, must be regarded 
as having been repealed by the amended 
S. 102, Cr. P. C. Statutes are not to be held 
to be repealed by implication unless the 
repugnancy between the new provision and 
the former Statute is plain and unavoidable. 
Emperor v. Nga Tha Din. 

27 Cr. L J. 881 • 
96 I. C. 145 : 5 Bur. E. J. 30 : 4' Rang. 72 ; 

A. I. R. 1926 Rang. 116. 

S. 162 — Effect on Evidence Act — 

Evidence Act {I of 1872), S. 157 — Penal Code 
{Act XLV of 1860), Ss. 300, 302— Criminal trial 
— Statement of witness made to Police, admissi- 
bility of. 

S. 157 of the Evidence Act lays down that 
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in order to corroborate testimony of a wit- 
ness ■ any former statement made by such 
witness relating to the same facts is admis- 
sible in evidence, but this general rule is 
controlled by the special provisions in S. 102 
relating to criminal trials. Under that section 
not only is record of statement of a witness 
to the Police taken under S. 161 excluded 
from evidence, but also proof of such state- 
ment by oral evidence for corroborating the 
testimony of a witness for the prosecution. 
Eakha v. Emperor. 27 Cr. L. J. 438 : 

93 I. C. 230 ; 2 E. Cas. 62 : 6 Lah. 171 : 

A. 1. R. 1925 Lah. 399. 

S. 162 — Effect on Evidence Act — Police 

investigation — Statement made by witness to Police 
officer in investigation — '‘Pcduced to writing '’’ — 
Police diary, whether admissible in evidence — 
“Writing” and “statement”, distinction between — 
Evidence Act {1 of 1S72), Ss. 01, 157 — Statement 
made by a loilness — Proof for the purpose of 
corroboration. 

Per Knox, J. — ^The general provisions of the 
Evidence Act contained in S. 157, are con- 
trolled by the special provisions of S. 162, 
Cr. P. C. The deposition of a police having 
reference to his diary, as to the statement 
of a certain witness made during investigation 
cannot be admitted in evidence under S. 157 
to corroborate the testimony of that witness. 
Per Karamat Hussain, J. — S. 162 prohibits 
only the use as evidence of recorded state- 
ments of the witness made to tiie investiga- 
ting police officer; that section so far as the oral 
statements are concerned, is not in conflict 
with S. 157, Evidence Act, and oral statements 
made to tiie police may be proved by calling 
him as a witness in order to corroborate 
the testimony of the witnesses. S. 91 of the 
Evidence Act has no application to an oral 
statement made to an investigating Police 
officer for it is not a matter which is re- 
quired by law to be reduced to tlic form of 
a document. Rustom v. Emperor. 

11 Cr. L. J. 235 : 

6 I. C. 101. 

S. 162 — Effect on Evidence Act. 

S. 162 does not modify S. 27, Evidence Act. 
Emperor v. Faujdar. 34 Cr. L. J. 875 : 

144 I. C. 1021 (2) : L. R. 14 All. 153 Cr. : 

55 All. 463 : 1933 A. L. J. 1518 ; 

6 R. A. 43 : A. I. R. 1933 All. 440. 

S. 162 — Effect on Evidence Act — If 

repeals provisions of S. 27, Evidence Act. 

Obiter. — S. 162, Cr. P. C. may pro lanto repeal 
provisions of S. 27, Evidence Act, which would 
otherwise apply. If they do not, presumably 
it would be on the ground that S. 27, Evi- 
dence Act, is a “special. law” w’ithin the 
meaning of S. 1 (2), Cr. P. C. Pokala 

Narayanaswami v. The King-Emperor. 

40 Cr. L. J. 364 . 

180 I. C. 1 : 1939 M. W. N. 185 ; 

1939 O. W. N. 282 : 20 P. L. T. 265 : 

49 L. W. 349 : 43 C. W. N. 473 : 

1939 O. L. R. 134 : 11 R. P. C. 166 : 

41 Bom. L. R. 428 : 41 P. L. R. 272 ; 

69 C. L. J. 273 ; 5 B. R. 449 ; 

1939 1 M. L. J. 756 : 18 Pat . 234 : 

66 I. A. 66 P. C. , A. I. R. 1939 P. C. 47. 
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S. 162 — Effect on Evidence Act. 

S. 162 is an application of the rule in S. 60, 
Evidence Act. Statement made to Invegtigat- 
ing Police Officer cannot be used by prosecu- 
tion or defence for corroborating testimony 
given at trial. Emperor v. Najibuddin. 

35 Cr. L. J. 379 ; 
147 I. C. 142 : 14 P. L. T. 543 : 
6 R. P. 339 : A. I. R. 1933 Pat. 589. 

S. 162 — Effect on Evidence Act. 

S. 162 overrides S. 27 of the Evidence Act. 
Baioa Bawlhcr v. Emperor. 26 Cr. L. J. 321 : 

84 I. C. 545 : 3 Bur. L. J. 245 : 
A. I. R. 1925 Rang. 101. 

S. 162 — Effect on Evidence Act. 

S. 162 plainly constitutes an exception to 
the ordinary rule of evidence. The proviso 
engrafts an exception upon the exception. 
Emperor v. Narayan. 6 Cr. L. J. 164 : 

9 Bom. L. R. 789 : 2 M. L. T. 414 : 

32 Bom. 111. 

S. 162 — Effect on Evidence Act. 

S. 162, Cr. P. C., prevails over the provisions 
of S. 27 of the Evidence Act. Emperor v. 
Nga Kyaing. 27 Cr. L. J, 658 : 

94 I. C. 706 : 3 Rang. 656 : 
A. I. R. 1926 Rang. 112. 

S. 162 — Effect on Evidence Act. 

S. 162 (1) has the effect of modifying S. 155, 
Evidence Act. Emperor v. Najibuddin. 

35 Cr. L. J. 379 : 
147 I. C. 142 : 14 P. L. T. 543 : 
6 R. P. 339 : A. I. R. 1933 Pat. 589. 

S. 162 — Effect on Evidence Act . 

Ss. 21, 27, Evidence Act, are not affected in 
any way by S. 162, Cr. P. C. Therefore, the 
confessional statements made by accused in 
Police custody, or to the Police, leading to 
the discovery of relevant facts can be proved by 
oral evidence. Ganpati v. Emperor. 

12Cr. L.J. 60: 
8 I. C. 1181 : 6 N. L. R. 180. 

S. 162 — Effect on Evidence Act — Statc- 

vienls made to the Police — Oral evidence of such 
statements, ivhctlicr excluded — S. 162, effect of, on 
Evidence Act — Examination of accused — Answer 
given, whether may be used at trial. 

Although the written record of statements 
made to the Police during an investigation can- 
not be used as evidence, oral evidence of the 
statements, whether taken down in -writing or 
not, is not excluded by S. 162, Cr. P. C. which 
section does not override general provisions of 
the Evidence Act as to oral evidence of such 
statements to corroborate the evidence of a 
witness. Bdldco Koeri v. Emperor. 

22 Cr. L. J. 433 : 
61 1. C. 785 ; 6 P. L. J. 241 : 2 P. L. T. 565 : 

A. I. R. 1921 Pat. 122. 

S. 162 — Effect on Evidence Act — Whether 

overrides S. 27, Evidence Act {I of 1S72). 

S. 162, Cr. P. C., overrides the provisions of 
S. 27, Evidence Act. Bhagia v. Emperor. 

28 Cr. L. J. 340 : 
100 I. C. 820 : 7 A. I. Cr. R. 575 : 

A. I. R. 1927 Nag. 203. 
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S. 162 — Efffcl on Ei-iikuce Act — MVic/Acr 

repeals S. 2T of Evidence A el. 

S. 102, Cr. P. C. dot*, not, by iintdication. rtjit.nl 
S. 27, Jividcnce Afl, iitul tlie slutenitnt ol :i!i 
accused made to the Police iavesti^alimi 

is admissible in evidence if it falls under S. 27 
Evidence .\cX, Slieobalal: v. limpernr. 

29 Cr. L. J. 400 : 
108 I. C. 442 : 11 N. L. J. 7 ; 9 A. I. Cr. R. 408 : 

A. I. R. 1928 Kag. 108. 

.y S. 162 — Effect on E-vidrnee Act — 

'AyUncssc's .statement to Police — .tdmi.'.\it/iliii/. 

S. 357, Evidence Act, lias not liccn rtverridden 
by the special )>rovi.sions of S. 102, Cr. P. C. 
and therefore the oral evidence of a .stalenient 
made to the Police by a ivitness to corroborate 
that witness's deposition at the trial may be 
admitted. Eanindrn Nath Jlanerji v. Emprror. 

9 Cr. L. J. 432 : 

1 I. C. 970 : 38 Cal. 281 : 9 C. L, J. 199 : 

5 M. L. T. 97 : 13 C. lY. N. 197. 

S. 162 — Extent of use. 

Record of statements mailc by a witness to 
liolice during investigation cannot be used as 
evidence for corroborating the statement of llic 
witnc.ss. It can only be used to impeach the 
credit of a witness for the prosecution under 
certain conditions, llhulai Sinpli v. Emperor. 

11 Cr. L. J. 117 : 

S I. C. 357 : 13 O. C. 7. 

S. 162 — Granting copies— Accused's right 

to copies of statement recorded bn Police — Time 
for viaUing application. 

Under S. 102, Cr, P. C., when a iiroseeution 
witness is produced in Court, the accused is 
entitled to appl.v for a copy of bis statement 
recorded by Police, and if he makes an applica- 
tion at that stage, the Court is bound to refer 
to the writing and to direct that the aeeuseil be 
furnished with a copy thereof, subject to the 
2nd proviso. Jiamgnlam Tcii v. Emprror. 

29 Cr T, T 297 • 

107 I. C. 817 ; 9 P. L. T. 92 : 7 Fat. 203 ; 

10 A. I. Cr. R. 12 ; A. 1. R. 1928 P.at. 215. 

S. 162 — Granting copies — Accused's 

slalatorii right — Pailurc of Court to compUj xcith 
praijcr — Effect on trial. 

S. 102, gives a statutory right to accused to get 
copies of the Police staletnents to enable him 
. to show by cross-examination that the wit- 
nesses arc making statements in Court which 
arc directly contradictory to their vicw.s to 
statements to Police, and the Courts should be 
careful to sec that the trial of an accused is 
conducted in the manner so carefully laid down 
bv the Code. Dinanath Sahay v. Emperor. 

40 Cr. L. J. 509 : 

180 I. C. 845 : 17 Pat. 622 : 20 P. L. T. 70 : 

5 B. R. SOI : 11 R. P. 545 ; 

A. I, R. 1939 Pat. 174. 

S. 162— Granting copies— Application 

by accused for copies of statements — Etily of Court 
to grant copies — Grounds for refusal. 

Under S. 1«2, Cr.P.C., it is obligatory on Court 
not only to refer to statements made by the 
prosecution witnesses before the Police, if 
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required, but aKo to grant eo[)ie.s thereof, sub- 
ject to exclusions specilied there in 2nd proviso. 
The fact that the statement of witness before 
Police docs not. in ojiinion of Magistrate, 
contr.'idict tlic cviflcnce of witness in Court is 
no reason for refusing to grant co[)y. It is not 
necessary for accused to satisfy the Court that 
be will be able to use the r-opj- for the purposes 
indicated in S. 1 1.7, Evidence Act. Usman v. 
Emperor. 31 Cr. L. J. 592 : 

123 I. C. 689:24 S. L. R. 239: 
A. I. R. 1930 Sind 153. 

S. 162 — Granting copies — .-Ipplication 

for copies of .s’alrnienls — Time for making such 
applieotion — No effort la obtain copies — I'alidily 
of trial. 

The accused made an application for copies 
under S. I(i2 to the t'onimilling Magistrate 
after the completion of the enquiry. An 
application was subscajucntly made to the 
Sessions .hidge and an order for granting copies 
was made. The accusetl’s Pleader without pniy- 
ing for any adjournment said that it was very 
iuconvenicnl to lilc folios at that stage and that 
it was of no use to get copies subsequently. 
I'olios were not lilcti and cojties were not 
ohl:iincfl and the case was decided : Held, 
that the trial was not bad inasmuch as the 
conduct of the accused was rather to create a 
grievance than to obtain copies. Jiaharali 
Sartlar v. Emperor. 30 Cr. L. J. 580 : 

1161. C. 167:49 C. L. J. 197: 
I. R. 1929 Cal. 455 : 56 Cal. 840 : 

A. I. R. 1929 Cal. 182. 

S. 162 — Granting copies. 

Complaint by iier.sons of disturbance in 
religious worship by conduct of applicants* — 
Inquiry by Police examining witnesses — Pro- 
ceedings taken under S. 107 — S. 102 does not 
apply to invc.stigation — Applicants arc not 
enliiled to coi)ics of statements made by 
witnc.sse.s. /n re ; Parjorji Eramji Jiliarucha. 

33 Cr. L. J. 797 : 
139 I. C. 628 : 34 Bom. L. R. 258 : 
L. R. 1932 Bom. 521 : A. I. R. 1932 Bom. 196. 

1 S. 162— Granting of copies — Condition 

j to be fulfilled. 

i Amended S. 102 is mandatory and Court has 
no power to refuse an application for copies 
unless the case falls under Proviso 2, Sub-s. (1). 
There is nothing in the section to authorize the 
i Court to look into the statements in tlie police 
diaries for the purpose of finding out whether 
or not it contains anylhing contradictor}* to tlie 
stalemcnls made in Court before granting the 
application. Mnrizn Khan -s’. Emperor. 

A. I. R. 1934 Nag. 138. 

S. 162 — Granting copies — Condition to 

be fttin lied. 

S. 102 does not require tlic Court to satisfy 
itself before granting a copy to accused that a 
' certain contradiction exists and subject to the 
I provisions of the second Proviso regarding .any 
j part of the statement, the Court must grant the 
1 copy and it is for the accused's Counsel to see 
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after it is granted what contradictions exist. 
In re : Dastagir. 39 Cr. L. J. 54 : 

171 I. C. 962 : 1937 M. W. N. 730 : 
46 L. W. 323 : 1937 2 M. L. J. 402 : 
10 R. M. 418 : 1. L. R. 1938 Mad. 180 : 

A. I. R. 1937 Mad. 822. 

S. 162 — Granting copies — Condition to 

be fulfilled. 

Under S. 1G2 it is not necessary for the Judge 
before granting an application for copies to 
consider whether a foundation has been laid by 
way of cross-examination showing that the 
statements are wanted to contradict the wit- 
ness. Babarali Sardar v. Emperor. 

30 Cr. L. J. 580 : 
116 I. C. 167 : 49 C. L. J. 197 ; 
I. R. 1929 Cal. 455 : 56 Cal. 840 : 

A. I. R. 1929 Cal. 182. 

■ ^S. 162 — Granting copies — Court’s duty 

to act suo motu. 

S. IG‘2 entitles an accused person to request a 
trial Court to refer to a statement previously 
made by a prosecution witness to Police during | 
investigation. The Court when so requested, is 
bound to refer to sucli statement and bound to 
provide a copy of it unless of opinion that it 
is irrelevant. Tiic onus of moving the Court 
rests upon accused, but the accused may not 
know what a witness has stated to the Police 
and, therefore, may not use his privilege wdien 
it might assist him. A Judge is at liberty to 
adopt a course at his own instance, which he 
is bound to do if requested by the accused and 
a trial Court should refer to previous statements 
of witnesses, even if not requested by th^ 
accused, and if such reference reveals any 
point materially in favour of the accused, it 
should not be disregarded but the Court should 
give a copy to accused of its own motion to 
prevent a failure of justice. Sidtan Mir v. 
Emperor. 38 Cr, L. J. 347 : 

166 I. C. 876 ; 9 R. Pesh. 75 : 
A. I. R. 1937 Pesh. 10. 

S, 162 — Granting copies — Discretion of 

Court. 

Court has no discretion to refuse copies unless 
proviso apidies. In furnishing copy of wit- 
nesses’ statement to Police, Court should 
ensure that it can be properly used under 
S. 145, Evidence Act. Emperor v. Hari. 

36 Cr. L. J. 1161 (2) : 
157 I. C. 697 : 28 S. L. R. 397 : 
A. I. R. 1935 Sind 145. 

S. 162 — Grant of copies. 

If the statement to the Police of a material 
prosecution witness w'ould, in the opinion of 
the Court, have been of assistance to the 
defence, it would be only proper to hold that 
the omission to supply a copy of it has 
occasioned a substantial failure of justice. 
Emperor v. Hari. 36 Cr. L. J. 1161 (2) : 

157 I. C. 697 : 28 S.:L. R. 397 : 
A. I, R. 1935 Sind 145. 

S. 162— Granting copies — Magistrate’s 

discretion, stage for exercising. 

It is only after a statement has been 
referred to, that the Court may exercise its 
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discretion in the matter of giving a copy to 
the accused. It is while the evidence of a 
•witness is in progress, that a copy of his state- 
ment to the Police is likely to be of use to the 
accused in indicating points on which the 
witness should be questioned, and the whole 
object of the proviso to S. 1G2 (1) would be 
defeated, if the Court were to postpone referr- 
ing to statement made by the witness before 
the Police till after the witness’s evidence had 
been concluded. Sultan v. Emperor. 

22 Cr. L J. 578 : / 
62 1. C. 818 : A. I. R. 1921 Lah. 93. ^ 

S. 162 — Granting of copies — Magis- 
trate’s discretion. 

Under S. 1G2 a Magistrate has no discretion 
to refuse to grant a copy of the statement 
made by a prosecution Avitness, to the Police, 
on the ground that, in his opinion, no con- 
tradiction was established. Nek Ram v. Empe- 
ror. 32 Cr, L. J. 370 : 

129 I. C. 267 : 1. R. 1931 All. 139 : 

D. R. 12 All. 36 Cr. : 

A. I. R. 1931 All. 273. 

S. 162 — Granting copies — Magistrate’s 

pmocr of refusal — Previous statements, proper 
use of. 

A Court has no power to reject an application 
for copies made by an accused under S. 1C2, 
merely because in its opinion the previous ^ 
statements made to the Police of which copies 
arc applied for are not in any way contradic- 
dictory to the statements made by the witness 
in Court. Tlicre is nothing in S, 162 to autho- 
rize the Court to look into the statement in 
the Police diaries before granting the applica- 
tion. Statements made before the Police can 
be used only by the accused and that also only 
for the purpose of contradicting the prosecu- 
tion witnesses. Jhari Gopc v. Emperor. 

30 Cr. L. J. 858 : 
118 I. C. 130 : 8 Pat. 279 ; 

10 P. D. T. 460 : I. R. 1929 Pat. 482 : 

A. I. R. 1929 Pat. 268. 

S. 162 — Granting copies. 

Neither under Cr. P. C. nor under English 
Law accused under remand is entitled to copies 
of statements under S. 1G2 before commence- 
ment of enquiry against him. In re : Muthia 
Sioamiyar. 6 Cr. L. J. 346 : 

17 M. L. J. 471 : I. L. R. 30 Mad. 466. 

S. 162— Granting copies— Omission to 

supply— Effect. 

Omission to supply copies of statements made 
by prosecution witnesses to the Police, as re- 
quired by S. 1G2 is an iilegality sufficient to 
vitiate the proceedings. Emperor v. Ransi 
Dhar. 32 Cr. L. J. 562 : 

130 I. C. 625 : 1931 A. L. J. 157 : 

I. R. 1931 All. 289 : A. I. R. 1931 All. 262. 

S. 162— Granting of copies— Omission 

to supply copies to accused — Effect. 

An improper omission to comply with the 
request of the accused under S. 162, Cr. P. C., 
to call for Police diary and to supply him with 
copies of the statements made by a prosecution 



1157 


ALL INDIA CRBIINAL DIGEST (1904—1040) 


1158 


Cr. P. CODE (1898), S. 162 

witness before tlie investigating oiTicer vitiates 
a trial, n.'iri Gore v. Emperor. 

28 Cr. L. J. 14 : 
99 I. C. 46 ; 9 N. L. J. 167 : 
7 A. r. Cr. R. 170 : A. 1. R. 1927 Nag. 24. 

S. 162 — Graniins, copicx — Oral rciiuc.^1 — 

Refusal — Reasons. 

A request for copic.s under S. lOi: must be 
entertained even if it is oral. The law does 
not prescribe that there should be written 
application When a copy of a statement made 
a witness before the Police is asked for, it i 
iS the bounden duty of the jMagi.stratc, to refer 1 
to the statement made before the Police and' 
furnish a copy, 'or record a definite order that 
he did not think it expedient in the interest 
of justice to furnish the accused with such a 
copy. G^insoo v. Emperor. 

31 Cr. L. J. 555.: 
123 I. C. 685 : 1930 A. L. J. 606 : 

A. I. R. 1930 All. 737. 

S. 162 — Granting of copies. 

Per Division Bench. — Ss. 102 and 172 — Depart- 
mental inquiry held not under Chap. XIV. 
Accused is entitled to see statements. ] 
Muhammad Rahim v. Emperor. 

36 Cr. L. J. 581 : 
154 I. C. 762 : 29 S. L. R. 92 : 

7 R. S. 167 : A. I. R. 1935 Sind 13. 
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matter of practice, it would be convenient if 
the Magistrate were to rcfer-bcforeliand to the 
Police and enquire if there is any objection to 
the copies being granted, and if the Prosecution 
does not object, the Magistrate need not refer 
to tlic stiitemcnts at all. If the objection is 
made, tlicn he need refer only to the portion 
objected. GUulam Xabi v. Emperor. 

30 Cr. L. J. 760. 

117 I. C. 377 : I. R. 1929 Lah. 649 : 

A. I. R. 1929 Lah. 429. 

S. 162 — Granting copies — Procedure. 

When a witness for the prosecution is being 
examined, if an accused has reason to believe 
that the statement which the witness is making 
in Court differs from the statement which he 
made to the Police, tlicn the defence are 
j entitled to a copy of tlie record of the state- 
ment. Tliat copy must then be proved, and 
the witness may be cross-examined on that 
statement under S. MS of the Evidence Act, 
and his attention must be drawn to the parti- 
cular points in which his statement in Court 
differs from tiic record of his statement to 
the Police. Dahu Singh v. Emperor. 

29 Cr. L. J. 701 : 

110 I. C. 333 : 10 A. I. Cr. R. 403 : 

6 Rang. 137 : A. I. R. 1928 Rang. 150. 

S. 162 — Granting copics—Proper me 

of copies, stage for considering. 


S. 162 — Granting copies — Police diary — 

Statement of witness — Right of accused to get a 
copy. 

An accused is not entitled to see Police 
diaries, but Avhen statement of a prosecution 
witness before an investigating officer has been 
recorded whether in a Police diarj- or other- 
wise, the accused is entitled under S. 102, 
Cr. P. C., to ask Court to refer to it and to 
get a copy of it. Sulaiman Mohamed v. Empe- 
ror. 30 Cr. L. J. 538 : 

115 I. C. 899 : 6 Rang. 672 ; 

I. R. 1929 Rang. 131 : 

A. I. R. 1929 Rang. 87. 


— S. 162 — Granting copies — Preliminary 
by Criminal Investigation Officer — Slatc- 
loilnesscs, whether falls within S. JG2 


inquiry by Criminal Investigation 
mcnl of witnesses, whether falls 
— Accused’s right to copies. 


Statements taken by Criminal Investigation 
Officer in a preliminary enquiry against a Pub- 
lic Officer before sanction for prosecution was 
given and he was ordered by a Magistrate to 
investigate under S. 155 (2) are not statements 
falling within the purview of S. 102. To all 
intents and purposes they are on a par with 
statements made in a departmental enquiry, 
and the accused is not entitled to copies of 
such statetnents. Jehangir Ardeshir Cama v. 
Emperor. 28 Cr. L. J. 1012 : 

106 I. C. 100 : 29 Bom. L. R. 996 : 

8 A. I. Cr. R. 324 : A. 1. R. 1927 Bom. 501. 

S. 162 — Granting copies — Procedure — 

Practice — i\Iagislrate’s right to refer to copies. 

In order to accommodate the accused, the 
Magistrate might arrange to have copies ready 
when they are applied for. A Magistrate is 
also within his rights if he refers to the state- j 
ments before granting the copies. But as a 


• S. 102 is imperative. The Court shall, on 
request by accused, direct that the accused be 
' furnished with a copy of the .statements of 
I the witnesses before the Police. The use that 
that copy may be put to later on may be the 
subject-matter of enquiry, when the proper 
time arises and then it may be open to the 
Court to accept or reject the contention of the 
accused that ho is making a pioper use of the 
copy in terms of the section. Chedi Prasad 
Singh V. Emperor. 28 Cr. L. J. 597 : 

102 I. C. 773 : 8 P. L. T. 613 ; 

8 A. I. Cr. R. 271 : A. I. R. 1927 Pat. 325. 

S. 162— Granting of copies— Public 

interest. 

Under the amended S. 102, it is obligatory on 
the part of a Judge to give the accused copies 
of the statements recorded under S. 101 exclud- 
ing matters which the public interest requires 
should not be disclosed. Madari Sikdar v. 
Emperor. 28 Cr. L. J. 582 : 

102 I. C. 550 ; 54 Cal. 307 : 

8 A. I. Cr. R. 112 : A. I. R. 1927 Cal. 514. 

S. 162— Granting copies— Refusal, 

ground for. 

The fact that Police did not record the state- 
ments of prosecution witnesses in full but 
only made a memorandum is not sufficient 
reason for refusing copies to the accused under 
S 102. Emperor v. Bansidhar. 

32 Cr. L. J. 562 : 

130 I. C. 625 : 1931 A. L. J. 157 : 

I. R. 1931 All. 289 : A. I. R. 1931 All. 262. 

_S. 162 — Granting of copies— Refusal 

—Public interest— Refusal to supply, when 
iuslified— Reasons to be recorded. 

A refusal to grant copies can only be made 
if the requirements of the second proviso to 
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S. 1G2 are satisfied, namelj% if the Court is of 
opinion that any part of any such statement 
is not relevant to the subject-matter of the 
enquiry or trial, or that its disclosure to the 
accused is not essential in the interests 
of justice and is inexpedient in the public 
interest, the Court sliall record such opinion 
before excluding such parts from tlie copy of 
the statement furnished to tlie accused. 
Clicdi Prasad Singh v. Emperor. 

28 Cr. L. J. 597 : 
102 I. C. 773 : 8 P. L. T. 613 : 

8 A. I. Cr. R. 271 : A. I. R. 1927 Pat. 325. 

S. 162 — Granting copies — Eight of ac- 
cused, nature, of. | 

An accused has, tinder S. 102, an absolute j 
right to get a copy of tlie statements of wit- i 
nesses for the ])rosecution recorded in the j 
Police diarv and the Magistrate cannot refuse : 
to grant it on tlie ground that there is no 
apparent contradiction between it and the ' 
statement made by the witness in the trial of 
the ease. Faziuddhi v. Emperor. 1 

30 Cr. L. J. 728 : 
117 I. C. 213 ; I, R. 1929 Nag. 197 : 

A. I. R. 1929 Nag. 172. 

S. 162 — Granting copies — Right of accus- 
ed to get copies of statements to Police — Refusal — 
Reason. 

Accused is not entitled as of right to be fur- 
nished with copies of slalcmcnts made under 
S. 102, to Police, and if Magistrate refuses to 
furnish him witli copies, it is not necessary 
for him to say in so many words lliat ho docs 
not think it expedient in the interests of jus- 
tice to grant tlic copies. In re : Thiruucngnda 
Mudali. 15 Cr. L. J. 289 ; 

23 I. C. 497 : 27 M. L. J. 182 : 
1914 M. W. N. 484 : A. I. R. 1914 Mad. 376. ; 

I 

S. 162— Granting copies — Right of ac- 
cused. 

Under S. 102, accused is entitled to apply 
after examination of prosecution witnesses anil 
before their cross-examination, for copies of 
statements of those witnesses recorded under 
S. 101. Tahal iSaithwar Y, Emperor. 

32 Cr. L. J. 578 : 
130 I. C. 696 : 1931 A. L. J. 10 : 
53 All. 94 : L. R. 12 All. 40 Cr : 

I. R. 1931 All. 312 ; A. I. R. 1931 All. 34. 

Ss. 162, 172 — Granting copies — Right 

of accused. 

Whether a statement is recorded under S. 102 
or S. 172, an accused person is entitled to a 
copy of it for cross-examination. Mafizaddi 
V. Emperor. 28 Cr. L. J. 805 : 

104 I. C. 245 : 45 C. L. J. 561 : 
31 C. W. N. 940 : A. 1. R. 1927 Cal. 644. 

S. 162 — Granting of eopics, stage for. 

An accused is not entitled under S. 102 to a 
copy of the statement made by a prosecution 
witness before the witness on " behalf of the 
prosecution, who is sought to be cross-examined 
by such statement is in the witness-box. The 
request has to be made to the Court when 
the witness on behalf of the prosecution is 
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under cross-examination. Emperor v. Shailch 
Usman. 29 Cr. L. J. 221 : 

107 I. C. 57 : 29 Bom L. R. 1581 : 
52 Bom. 195 : 9 A. I. Cr. R. 476 ; 

A. I.R. 1928 Bom. 23. 

S. 162 — Granting of copies, stage for. 

An accused person is not entitled to a copy 
of statement made by a prosecution witness 
under S. 102 until the witness is sought to be 
cross-examined. But as a matter of practice, 
there is no harm if a copy of the statement is 
given at an earlier stage. Ghulam Nabi v. 
Emperor. 30 Cr. L. J. 760 : 

117 I. C. 377 : I. R. 1929 Lah. 649 : 

A. I. R, 1929 Lah. 429. 

S. 162 — Granting of copies, .stage for. 

An application for copies under S. 102 can be 
made even before the cross-examination of the 
witness concerned is begun. Jlari Gore v. 
Emperor. 28 Cr. L. J. 14 : 

99 I. C. 46 : 9 N. L. J. 167 : 

7 A. I. Cr. R. 170 ; 
A. I. R. 1927 Nag. 24. 

S. 162 — Granting of copies, stage for — 

Copi/ of statement made bp prosecution loitness to 
Police. 

The stage in inquiry or trial at which a*’ 
accused jicrson is entitled under S. 102 to 
the Court to furnisli liim with a copy of a 
statement made by a prosecution witness to 
Police in investigation is when the witness is 
called for the prosecution ; that is, when he is 
under cross-examination, and has already made 
the statement which the accused wishes to 
contradict by proof of his former statements 
to the Police. In re : Peramasami Ragudu. 

27 Cr. L. J. 100 : 
91 I. C. 532 : 22 L. W. 784 : 

A. I. R. 1926 Mad.^l83. 

S. 162 — Granting of copies, stage for. 

If, and so soon ns, any prosecution witness 
gives evidence in support of the charge against 
liim, the accused is entitled to request the 
Court to refer to tliat wilnessc’s statement to 
tlie Police, and unless the Court is of opinion 
that any part of the statement falls within 
the second proviso to S. 102, the Court must 
direct that tiic accused be furnished with a 
copy of the entire statement of the witness 
to the Police. Emperor v. Nga Lun Thaung. 
(F. B.) 36 Cr. L. J. 1487 : 

158 I. C. 784 : 13 Rang. 570 : 
8 R. Rang. 202 : A. I. R. 1933 Rang. 370. 

S. 162 — Granting of copies, stage for. 

It is only at the tinic of cross-examination 
and when the cross-examination shows 
that the evidence given by the %vitness 
in Court is contradicted by his statement 
recorded under S. 101, that the accused is 
entitled to ask the .ludgc to refer to the writing 
and grant him copies. S. 102 does not impose 
a duty upon the .Judge of granting copies 
before the cross-examination has been opened. 
Madari Siledar v. Emperor. 

28 Cr. L. J. 582 : 
102 I. C. 550 : 54 Cal. 307 : 

8 A. I. Cr. R. 112 : 
A. I. R. 1927 Cal. 514. 
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S. 162 — Granting oj copica, stage for — 

Late application — Procedure. 

In this case, the Court was not moved under 
S. 102 when the first prosecution witness, 
whom it was subsequently desired by tlic 
defence to test by reference to liis statement 
recorded in the diaries, appeared, in tlie box. 
But after the prosecution witnesses Iiad all 
been examined, the defence moved tlie Court 
to examine the Sub-Inspector as a Court 
, ‘witness, and on this being refused, tlicy applied 
,MQ.thc Court to summon the Sub-Inspector to 
appear with his diary as a witnc.ss for the 
defence : Held, that tliis application was 

obviously under S. 172 and rightly rejected. 
The diary could not be used for the purpose 
of proving statements made by witnesses to the 
Sub-Inspector under S. IGl. If the Court even 
at the late stage of the case, on jicrstiing the 
diaries, found that it was expedient in tlie 
interests of justice to make use of sucli statement 
to impeach the credit of tlie witncss-cs, it 
could no doubt have directed the recall of such 
witnesses, furnished the aecused witli copies 
of the statement and permitted furtlicr cross- 
examination hut this would be a most unusual 
practice and highly inconvenient and nothing 
could justify it but the dearest conviction in 
the mind of tlie Court that a miscarriage o f 
justice would otiicrwisc result. Uadan Gozi v. 
Emperor. 4 Cr. L. J. 79 : 

10 C. W. N. 890 : 1. L. R. 33 Cal. 1023. 

S. 162 — Granting of copies, stage for. 

Quwre. — lYliether the right time to apply for 
copies under S. 102 is when tlic witness enters 
the box or when his evidcncc-in-chicf is 
concluded. Baburali Sardar v. Emperor. 

30 Cr. L. J. 580 : 
116 I. C. 167 : 49 C. L. J. 197 : 

I. R. 1929 Cal. 455 : 56 Cal. 840 : 

A. I. R. 1929 Cal. 182. 
S. 162 — Granting of copies, stage for. 

So far as proceedings before charge arc con- 
cerned, copies of statements to Police under 
S. 102 should not be granted until tlie stage 
of cross-examinatioh is readied. If application 
is not made at that stage an accused must 
wait until the witness is again cross-examined 
before he can claim grant of copy. Upon a 
request for copy, the Court must necessarilj’ 
, afford the accused a reasonable opportunity for 
obtaining it before lie is deprived of the 
^ opportunity to cross-examine upon it. Public 
Prosecutor, Madras v. Vedi. 

31 Cr. L.J. 414 ; 
122 I. C. 463 : 1929 M. W. N. 885 : 

31 L. W. 241 : A. I. R 1930 Mad. 185 : 

S. 162 — Granting of copies, stage for. 

The accused is entitled, as of right, to obtain 
a copy, not when the witness has been 
examined, but as soon as he is called for the 
prosecution. Mnrtza Khan v. Emperor. 

A. I. R. 1934 Nag. 138. 

S, 162— Granting of copies, stage for. 

The accused may apply for a copj' of state- 
ment of witness to Police at any time after 
the witness has entered the witness-box and 
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vhilc he is giving evidence. Kga v. Kliinc v. 
Emperor. 36 Cr. L. J. 665 : 

155 I. C. 66 : 13 Rang. 1 : 
7 R. Rang. 332 : A. I. R. 1935 Rang. 98. 

S. 162 — Granting of copies, stage for. 

The Court h.as no power to refuse granting 
of the copy until the cross-examination has 
been opened, and the aecused has by his 
questions, laid a foundation for holding that 
there is contradiction between the statements 
made in Court and those made before the 
Police. Pamshulnm Tcli v. Emperor. 

29 Cr. L. J. 297 : 
107 I. C. 817 : 9 P. L. T. 92 : 
7 Pat. 205 : 10 A. I. Cr. R. 12 : 
A. I. R. 1928 Pat. 215. 

S. 162 — Granting of copies, stage for. 

The opportune moment for accused for apply- 
ing for coj)ies of statements bj' prosecution 
witnesses before the Police is when the pro.se- 
cution witnesses have been examined and 
before they arc cross-examined. It is not 
necessary that the accused should have 
“laid the foundation” in cross-examination 
for showing that the witnes.ses had made 
different statements before the Police from 
those made in Court before they could be 
entitled to obtain copies of those statements. 
Sri Krishna ,Sinha v. Emperor. 

70 Cr T T 7t <; • 

no I. C. 459 : 10 A. I. Cr. R. 383! 

A. I. R. 1928 Pat. 593. 

S. 162 — Granting copies— Statement be- 
fore Police — Eulcs as to granting of copies to 
accused. 

Per Maepherson, J . — There is no real obscuri- 
ty in the proviso to S. 1C2 (1) so far as 

the grant of copy is ooncerned. Two points 
must always he remembered. Firstly the furnish- 
ing to accused a copy of the statement of 
a witness recorded bj' Police during investi- 
gation docs not at all arise until the 
witness is called for the prosecution at 
inquiry or trial ; and secondly, the Court 
cannot direct that the accused be furnished 
with a copy unless it contains something 
constituting a contradiction to a statement 
made by the witness in his deposition at 
such inquiry or trial. Saadul Mian v. Emperor. 

28 Cr. L. J. 709 : 
103 I. C. 597 : 6 Pat. 329 : 
8 A. I. Cr. R. 383 : 8 P. L. T. 780 ; 

A. I. R. 1927 Pat. 243. 

— S. 162 — Granting copies. 

The report of the Police under S. 202, 
Cr. P, C., is part of the record and there 
is no reason to refuse a copy of the same to 
the accused. Muthukumara Pillai v. Emperor. 

32 Cr. L. J. 689 (2) : 
131 I. C. 174 (2) : 
1931 M. W. N. 325 : 33 L. W. 570 ; 

I. R. 1931 Mad. 510 : 
A. I. R. 1931 Mad. 429. 

S. 162 — Granting copies — Statements of 

prosecution witnesses to Police — Eight of accused 
to copies. 

Accused has a legal right to statements 
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made by the. 2 :)ro.secution witnesses whenever 
they are reduced to writing. The fact that 
the statements were only reduced to writing 
in the shai^e of rough memoranda or notes 
does not relieve the prosecution of this 
liability. If the notes are in existence, 
satisfactory reasons must be given for their 
non-discovery. A mere statement by a witness 
that it will not be possible to trace them 
is not enough, in the absence of evidence 
to show what efforts were made to do 
so. It is for the Court to decide whether 
they are really traceable or not. Vislnoa- 
nath Pandurang Kiinbi v. Emperor. 

38 Cr, L. J. 936 : 

170 I. C. 638 ; I. L. R. 1937 Nag. 178 : 

10 R. N. 70 : A. I. R. 1936 Nag. 249. 

S. 162 — Granting copies — Slatcmcnis oj 

7oilnasses in Police dinrif — Rcjcclion of applica- 
tion for copies bij accused — Conviction, legaUhj of 
— Appeal — Remand. 

An accused person is entitled to copies of 
statements made Ijy prosecution witne.sses 
before the Police rmd recorded in the 
Police diary and where the trial Court has 
failed to dispose of an ajjplication made by 
the accused for such copies and to grant 
him such copies, the Appellate Court slmuld 
remand tlie case with a direction 
that the accused be allowed such copies. 
Raghya v. Emperor. 30 Cr, L. J. 1097 : 

119 I. C. 675 : I. R. 1929 Nag. 307 : 

A. I. R. 1929 Nag. 240. 

S. 162 — Granting copies — Witnesses 

tendered but not examined — Accused's rigid to 
copies of previous slafcmsnts. 

Where a witness is tendered by the pro- 
secution for examination, but is discharged 
without being examined or cross-examined, 
the accused is not entitled under S. 1G2, 
Cr. P. C., to get copies of his previous 
statements to the Police. Wajid AH v. Emperor. 

30 Cr. L. J. 273 : 

114 I. C. 220 ; 7 Pat. 153 : 

I. R. 1929 Pat. 140 : 10 P. L. T. 297 ; 

A. I. R. 1929 Pat. 34. 

S. 162, 172 — Granting copies — Proce- 
dure. 

Statements whether recorded in the special 
diary under S. 172 or not, fall under the 
provisions of S. 1G2 and are liable to be 
produced under the conditions laid down in 
that section, i. c., when any witness is called 
for the prosecution whose statement has 
been taken down in writing, the Court shall, 
on the request of the aceused, refer to 
such writing and may then, if the Court 
thinks it expedient in the interest of 
justice, direct that the accused be furnished 
with a copy thereof, and such statement 
may be used to impeach the credit of such 
witness in manner provided by the Evidence 
Act, But the provisos as to the cross-exa- 
mination of the Police Officers under Ss. IGl 
and 145 which refer to his own statement, 
do not apply to those statements of wit- 
nesses. Dadan Gazi v. Emperor. 

4 Cr. L. J. 79 : 

10 C. W. N. 890 : 1. L. R. 33 Cal. 1023^ 
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S. 162. 

See also (i) Calcutta Police Act, 186G, 

S. 78-A. 

(if) City of Bombav Police Act, 
1902, S. G3. 

(Hi) Evidence Act, 1872, Ss. 2, 

27, 30, G7, 155, 105. 

(iv) Penal Code, 18G0, Ss. 182, 
201, 302, 411, 

Ss. 162, 367 — Jury — Charge — Heads of 

charge, stage for Toriling, 

Although there is nothing in S. 3G7 "as to^ 
when the heads of the charge to the jury 
should be written, and although it is not 
necessary that the direction to the jury 
should be reduced to writing before deli- 
ver 3 ', j'ct it ought to be written out as 
soon as possible after the charge to the 
jur.v has been actually delivered and when 
the facts of the case are fresh in the mind 
of the Judge. There is nothing that makes 
it incumbent upon anj’ Judge to read the 
whole of the depositions of the witne.sses to tlie 
jurj'. Fanindra Nath Bancrji v. Emperor. 

9 Cr. L. J. 452 : 

1 I. C. 970 ; 38 Cal. 281 ; 

9 C. L. J. 199 : 5 M. L. T. 97 ; 

13 C. W. N. 197. 

S. 162 — hliscellancous. 

Accused in appeal cannot complain that trial 
Court refused to refer to statement and 
at the same time say that Appellate Court is 
not entitled to refer to tliem. Nga U Khine 
v. Emperor. 36 Cr. L. J. 665 : 

155 I. C. 66 : 13 Rang. 1 : 

7 R. Rang. 332: 

A I. R. 1935 Rang. 98. 

S. 162 — M isccllaneons — Compliance. 

Provisions of S. 1G2 of the Code must be 
strictlv followed. Bana Singh v. Emperor. 

29 Cr. L. J. 701 : 
1101. C.333 : 6 Rang. 137 : 

10 A. I. Cr. R. 403 : 

A. I. R. 1928 Rang. 150. 

S. 162 — Miscellaneous — Compliance. 

Provisions of S. 1G2 should be clearly under- 
stood and strictly complied with. Nga 
Ba Than v. Emjyeror. 

19 Cr. L. J. 715 : 

46 I. C. 299 : 3 U. B. R. 1918 81 : , 
A. I. R. 1918 U. Bur. 16. 

S. 162 — Miscellaneous — Cr. P. C., 

(Act V of ISOS), S. 162 — S. 162 is specific 
provision to contrary. 

Per Young C. J., Tek Chand and Din 
Mohammad, JJ., Dalip Singh and Bhide, 

JJ. Contra. — S. 1G2, Cr. P. C., is “ specific 
jjrovision to the contrary ” within the 
meaning of S. 1 (2) of the Code. Hakani 
Khuda Yar v. Emperor. (F.B.) 41 Cr. L. J. 591 : 

188 I. C. 498 : I. L. R. 1940 Lah. 242 : 

13 R. L. 1 : A. I. R. 1940 Lah. 129. 

S. U2— Object, 

S. 1G2 is designed to keep out evidence 
which it is suggested is not of a free and 
of a fair nature bnt may have been induced 
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by some form of Police duress. Dclbar Mandal 
V Emperor. 37 Cr. D. J. 1117 : 

164 I. C. 350 ; 9 R. Rang. 122 : 
A. I. R. 1936 Rang. 382. 

S. 162 — Object — Statcinoil of accused, 

use of. 

S. 162 was intended to prevent the u.>.c of 
statements made by the accused to the Police, 
and questions designed to show, by process 
of elimination, that matters subsequently 
mentioned by the accused were omitted from 
'Such statements arc within the mischief 
aimed at by the section, Isuf Mohammad 
V. Emperor. 32 Cr. L. J. 1077 : 

133 1. C. 748 ; 55 Bom. 435 : 
33 Bom. L. R. 305 : 1. R. 1931 Bom. 396 : 

A. I. R. 1931 Bom. 311. 

■ S. i62 — Object. 


The object of S. 162 is plainly to exclude 
altogether the hearsay evidence of Police 
Officers except for the purpose of contradic- 
ting a witness in the manner provided b}' 
S. 145, Evidence Act. Emperor v. Najibuddin 

35 Cr. L. J. 379 : 

147 I. C. 142 . 14 P. L. T. 543 ; 

6 R. P. 339 ; A. I. R. 1933 Pat. 589. 

-S. 162 — Object. 


Purpose of S. 162 is to protect accused from 
being prejudiced by a statement made to 
Police who may be in a position to influence 
the maker of it and, on the other hand, 
to protect accused from the prejudice at the 
hands of persons who are prepared to tell 
untruths. Emperor v. Aflab Mohammad Khau. 

41 Cr. L. J. 647 
188 I. C. 649 ; 1940 A. L. J. 206 
13 R. All. 55 : 1940 A. W. R. 85 
A. I. R. 1940 All. 291. 

S, 162 — Oral statement. 


.Accused arrested by Police made to give 
-Statement to Headman — ^Headman giving oral 
evidence of it — ^Practice condemned. Agrt Ea 
Kuang V, Emperor. 37 Cr. L. J. 531 : 

162 I. C. 6 ; 8 R. Rang. 543 : 

A. I. R. 1936 Rang. 131. 
S. 162 — Oral statements. 

Oral statements made by Police during 
iii%-cstigation arc not admissible except under 
S. 102. Mazar AH v. Emperor. 

34 Cr. L.J. 870 
144 1. C. 985 : 35 Bom. L. R. 474 
57 Bom. 400 : 6 R. Bom. 25 
A. I. R. 1933 Bom. 266. 

-S. 162— Oral 


The provisions of S. 162 are enacted with 
object of guarding against tnie ease being 
spoilt by unscrupulous investigating Police, 
'•provisions must be conformed with when 
investigating Police Officer is being examined. 
Debcndra Chandra Sarkar v. Emperor. 

35 Cr. L. J 904 : 
149 I. C. 139 (2) : 6 R. C. 521 : 
A. I. R. 1934 Cal. 458. 

S. 162— Object of. 


slalcmcnl — Statement 

before Police — Admissibility. 

It is not neecssarj’ under S. 102 that 


Cr. P. CODE (1898), S. 162 

statements made to the Police in the course 
of an investigation should be reduced to 
writing. S. oL of the Evidence Act has, 
therefore, no application and it is open to the 
prosecution to prove by the oral statements 
of the Police Officer what the contents of 
the statements made to the Police by the 
witnesses were. Pilumal v. Emperor. 

26 Cr. L.J. 1137: 

88 I. C. 449 : 18 S. L. R. 342. 


-S. 162 — Oral Statements to Police- 


Admissibility. 

Oral statements no less than written state- 
ments made to Police during investigation of a 
case, come within S. 162, and are not admissi- 
ble in evidence even if the Police Officer was 
not acting under Chap. XIV, Cr. P, C., nor was 
investigating under S. 156 or S. 157. In re : 
Koganti Appayya. 40 Cr. L. J. 108 : 

178 I. C. 616 ; 1938 M. W. N. 825 : 

48 L. W. 322 ; 11 R. M. 478 : 

A. I. R. 1938 Mad. 893. 


-S. 162 — Police diary. 


Contents of Police diary are not at disposal of 
the defence and cannot be used except strictly 
in accordance with Ss. 162 and 172, Mohinder 
Singh v. Emperor. 33 Cr. L. J. 97 : 

135 I. C. 209 : 1. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 


S. 162 — Police Diary — First Informa- 
tion Deport, omission in, whether can be supplied 
by reference to Police diaries. 

It was contended on behalf of the defence in 
a criminal trial that the name of one of the 
accused was not mentioned in the F. I. R. and 
that a certain material witness had not been 
produced by the prosecution. In dealing with 
these contentions, the Sessions Judge stated in 
his judgment that the omission to mention the 
name of one of the accused in the F. I. R. had 
been set right in the first zi'miii report written 
up by the Sub-Inspector who proceeded at once 
to the spot and that the zimnis showed that an 
attempt had been made to secure the atten- 
dance of the witness but that he could not be 
found at his residence : Held, (1) that if the 
prosecution desired to explain away the 
omission of the name of one of the accused 
from the F. 1. R., questions should have been 
put to the Sub-Inspector as to when the name 
of the accused was first mentioned, and that the 
omission could not be made up by a reference 
to the zitnnis ; (2) that with regard to the 
omission to produce a particular witness, the 
Scssious .Tudge was not entitled to discover the 
explanation from the zimnis. Kundan Singh 
V. Emperor. 26 Cr. L. J. 1191 : 

88 I. C. 711 : 6 L, L. J. 271 : 

A. I, R. 1924 Lah. 720. 

-S. 152— Police diary — Police diary con- 


taining abstract statements of xcitnesses, ascertain- 
ed as a result of qucstioiting — Use by accused 
under S. 162. 

If a Police diary purported lo be kept under 
,S. 172, does not'conlain statement by any ivit- 
ness, but contains only brief records of what 
the investigation officer saw on the spot, and 
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of information which he ascertained as a result 
of questioning several people, the accused is 
not entitled to use it in the manner provided 
by S 1G2. Moharak Ali Shaikh -v. Emperor. 

40 Cr. L. J. 386 : 
180 I. C. 516 : 68 C. L. J. 397 : 
11 R. C. 693 : A. I. R. 1939 Cal. 252. 

S. 162 — Police Diary — Proper use — 

Police-Inspector, statement of, as to lohat pnrii- 
cular zoitness said, zvhclhcr admissible. 

It is only what is written in the Police diaries 
that can be used under S. 14.') of the Evidence 
Act. Evidence to contradict a witness and 
the statement of a Police Oifiecr as to wliat a 
witness said or did not say is inadmissible. 
The way to prove those jjortions of the written 
statement of a witness which have been specifi- 
cally put to him in order to contradict him is 
for the aecused to mark the passage or passages 
in the copy from the Police diaries given to 
him and then to ask the writer of the state- 
ment to say that it is a true copy. Dharam 
Singh V. Emperor. 29 Cr- L. J. 343 : 

108 I. C. 162 : 9 A. I. Cr. R. 567 : 

A. I. R. 1928 Lah. 507. 

S. 162 — Police Diary — Statements in 

police diary — Use of. 

Statements in the police diary are ordinarily 
privileged and cannot be given to outsiders 
except under S. 102, and that is limited to the 
case of an accused who is being tried for an 
offence under investigation at tlic time when 
the statement was made. Jogannath Jiao 
Dani v. Emperor. A. I. R. 1935 Nag. 23. 

S. 162 — Police Diary — Use of. 

A Magistrate is not justified in referring to 
the statements in the Police diaries unless and 
until the witnesses have been confronted by 
these statements. Municipal Committee, Simla 
v. Mukand Singh. 27 Cr. L. J. 607 : 

94 I. C. 271 : A. I. R. 1926 Lah. 365. 

— Ss. 162 — Police Diary, use of. 

It is contrary to law to make use of the Police 
diary for the purpose of corroborating the 
evidence of prosecution witnesses as given in 
Court, especially having regard to S. 102 of 
the Cr. P. C.. Sakai Ahir v. Palakdhari Ahir. 

32 Cr. L. J. 733 : 
131 1. C. 535 : 
11 P. L. T. 837 : I. R. 1931 Pat. 215. 

A. I. R. 1931 Pat. 96. 

— S. 162 — Police Diary. 

S. 102 forbids reference to Police diaries or 
their use as evidence either for or against an 
accused person and a consent of the defence 
Counsel cannot legalise reference or use. 
Manna Lai v. Emperor. 25 Cr. L. I. 49 : 

27 O. C. 40 : 1925 A. L R^’oud?!! 

S. 162 — Police Diary, use of. 

To believe a witness because a perusal of the 
Police diaries shows that he was examined 
and had made the same statement is an im- 
proper use of the diaries. Fazal v. Emperor. 

^27 Cr. L. J. 614 : 
94 I. C. 453 : A. I. R. 1926 Lah. 363. 
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S. 162 — Police Diaries, use of. 

When a Sub-Inspector does not remember 
w'hat witnc.sses stated at the investigation and 
refuses to refresh his memory from the diarie.s, 
the Court should compel him to look into the 
diaries for the purpose of answering the 
question. Sayed Sultan Hussain v. 

Emperor. 2 Pat. L. R. 202 Cr. : 

1924 A. I. R. Pat. 828. 

S. 162 — Police j)rocccdings. 

.loint statement b}' prosecution witnesses re- 
corded — Defence should not be allowed to use 
statement. Emperor v. Karimuddi Sheikh. 

33 Cr. L. J. 725 : 
,139 I. C. 245 : 36 C. W. N. 106 : 
I. R. 1932 Cal. 592 : A. I. R. 1932 Cal. 375. 

S. 162 — Police proceedings. 

Police proceedings in themselves are not sub- 
stantive evidence, 29 Cr. L. J. 493 : 

109 1. C. 221 : 10 A. I. Cr. R. 230 : 

A. I. R. 1928 Lah. 820. 

S. 162 — Police proceedings. 

Those parts of statements to Police which are 
used in cross-examination to contradict the 
witne.ss must be proved and brought on to the 
record. Nga U Khinc v. Emperor. 

36 Cr. L. J. 665 : 
155 I. C. 66 : 13 Rang. 1 : 
7 R. Rang. 332 : A. I. R. 1935 Rang. 98. 

S. 162 — Procedure. 

.‘\n accused was being tried of an offence 
under S, 182, Penal Code. Before the exami- 
nation of the prosecution witnessss actually 
began, the aecused put in a petition to the 
Magistrate complaining that although he made 
an application asking for a copy of the final 
report in the case, which was the basis of the 
complaint against him, he had not been sup- 
plied any co])ies so far. He also stated in that 
petition that he was not in possession of the 
statements of the witnesses in the Police diary 
and, therefore, he prayed that tlic Court may 
be pleased “ to order the copies to be given to 
him before he was asked to cross-examine the 
witnesses.” The Magistrate, thereupon, merely 
directed the Police Sub-Inspector to show the 
final report to the accused before the case was 
taken up. Thereafter the witnesses for the 
prosecution were examined and cross-examined 
by the accused without his being in posses- 
sion either of a copy of the final report or of 
the statements of the prosecution witnesses. 
The accused was subsequently convicted : 
Held, that the whole trial was vitiated by 
reason of failure of the Magistrate to comply 
with the provisions of S. 102. Dinanath Sahay 
V. Emperor. 40 Cr. L. J. 509 : 

180 I. C. 845 : 17 Pat. 622 : 
20 P. L. T. 70 : 5 B. R. 501 : 
11 R. P. 545 : A. I. R. 1939 Pat. 714. 

S. 162— Proccdtirc— Asking questions in 

contravention of S. 162. 

There is nothing in S. 102 to warrant the 
vicAv that a breach of the provisions of the 
section, however slight, is sufficient to vitiate 
a trial. Saijad Mirza v. Emperor. 

28 Cr. L. J. 446 : 
101 1. C. 478 : 45 C. L. J. 199 : 
A. I. R. 1927 Cal. 372. 
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S. 162 — Procahirc — Copies of statements 

of mtnesses before i>olicc—Stateincnts sent for 
but no order recorded. 

Where the .’\hipi«;lriite ui^oii the .'ipplic.Tlion 
of the iiecn!''cd ordered tlie poliee to produei- 
the sliileincnts of eerliiin wiliusse'-, \\hieli li;id 
been reeorded in the sjieeial diary, tuid flieii 
returned tlicm without statin^t tliat lie did not 
think it ex|>ediciit in tlic interest of ,iu-.Iiee to 
furnisli the nceiiscd with a eopy, and uherc the 
. Maftistrntc also refused to sutniuoii u\\itnes~ 
v named by the aeeused ; and the order of the 
^ .dnpislrate convict inj; tlic aeeused was eon- 
lirmcd by the Sessions .ludoe : Held, that tlie 
Sessions' .ludpc be directed to re-hrar the 
appeal after c-Xitniinin},' the witness and lie 
should himself send for and eonsidcr the state- 
ments of the witnesses, and if he linds that the 
accused ^Yould be iidvnnlnpcd by beiiif; alloweil 
to cross-examine thereon, he should re-summon 
those witnesses for eross-exumination after 
supplying copies of their statements to the 
accused. Satt v. Emperor. 10 Cr. L. J. 88 : 

2 I. C. 591 : 36 Cal. 560. 

S. 162 — I’roeedtire — Dutij of Court or 

P. ]’. to advise accused to applij for copies of 
statements. 

Tlicrc is no legal obligation impo-ed upon 
citlicr the Public Prosecutor or the Court to 
advise the accused to roipiest the Court to 
refer to the statement of any witness to the 
..Xpolicc under .S. I(i2, but it is the duty of the 
J’ublio Prosecutor not to persecute the aeeused. 
and a responsibility rests upon him not to 
allow the Court or jury to ])laee relianee un- 
wittingly ujion the evidence of a witness who, 
to his knowledge, made a eontradielory .state- 
ment to the Police. Emperor v. iVgn Lnn 
Thaung (F. 11.) 36 Cr. L. J. 1487 : 

158 1. C. 784 : 13 Rang. 570 t 
8 R. Rang. 202 : A. I. R. 1935 Rang. 370. 

S. 162 — Procedure — EJject of non-com- 
pliance. 

Whether any irregularity in applying S. 102 
h.as caused prejudice to the aeeused to sneli an 
extent as to vitiate the trial, must be decided 
in each case, iilohindcr Singh v. Emperor. 

33 Cr. L. J. 97 : 

135 I. C. 209 : I. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 


Cr. P. CODE (1898), S. 162 
S. 162 — Procedure. 

Phteiii'; benuejury th- .^talem£nts eontained 
in pediee ])aper^, for eoi rohoralion of the eon- 
fe--.ional staU-nieiits i-. in direct contravention 
of tin- finn i',ii)i)s eoutaincil in .s'. 1(:2. Kassim 
AH v. Empnoe. 2(y Cr. L. J. 70 : 

i?l I. C. 231 : 38 C. W. N. 586 : 

7 R. C. 256 : A, I. R. 1934 Cal. 651. 

■ - — S. \{>2--Prondurt —Police investigation, 
ftatnofi.l'. madr ia, admi'.’.ihitilii of - Procedure. 

In aiimil tint: •.taleinents made by persons to 
Pi'liic (hiri!it; tlie invest ieal ion, the procedure 
I>re--erilied by .S. HiL’. must be strictly followed. 
.\ <-oiirl is not iiistilietl in admitting such 
•talements unless thcneiMiseri or his Advoc.ate 
asks |!u- Court to refer to such record. Ega 
Po Chon v. P.mpcioT. TJ Cr. L. J. 1371 : 

9S I. C, 491 : 4 Rang. 356 : 

A. I. R. 1927 Rang. 80. 

S. 162 - Procedure. 

Procedure to be followed when defence .seeks 
to prove atlirinativrly before Sessions Court 
that prosecution witnesses are unreliable 
slated. ,lasini-nd-l)in v. Emperor. 

32 Cr. L. J. 1245 : 
1.14 I. C. 763 : 35 C. W. N. 164 : 

1. R. 19.11 Cal. 875 : A. I. R. 1931 Cal. 622. 

-S. 162 — Proeedurc. 

Procedure under !s. Kigapplie.s where witnc.ss 
.agrees with siatemenl — Witness cross-examin- 
ed-— Court s|„,|iid make reference to written 
statement to Pidice and make note of it — 
Relying on memory of witness i.s not jirojrcr. 
Emperor v. Shco Dapal. 35 Cr. L. J. 360 : 

147 I. C. 15 : 55 All. 689 : 

6 R. A. 437 ; A. I. R. 1933 All. 535. 

S. 162 — Procedure— llefcrcncc to state- 
ments before Poliee to contradict prosecution 
witness, legalilu of. 

.Magistrate cannot refer to statements made 
by a witnc.ss before Police with a view to con- 
tradict a Kubserjuent .statement made by him 
until copies of statements have been given to 
aeeused on trial and an attempt has been made 
to prove those statements. Emperor v. Ahmad. 

29 Cr. L. J. 14 : 

106 I. C. 350 : 9 A. I. Cr. R. 346 : 

A. I. R. 1928 Lah. 144. 


-S. 162 — Procedure— Eon-compliancc- 


i Effect. 

'' Failure to observe the provisions of S. 102 
amounts to an error curable under _S. 537_if 
there has been no miscarriage or possible mis- 
carriage of justice. Emperor v. llari, 

36 Cr. L. J. 1161 (2) : 

157 I. C. 697 : 28 S. L. R. 397 : 

A. L R. 1935 Sind 145. 


S. 162 — Procedure— Non-compliance— 

Effect. 

Use of statements of pro.sccution witnc.sscs to 
police without bringing them on record is mere 
irregularity curable under 8 . biii. Eur- 
mahomed Kadarbhai v. Emperor. 

32 Cr. L. J. 239 : 

129 I. C. 156 : 32 Bom. L. R. 1279 : 

I. R. 1931 Bom. 140 : 54 Bom. 934 ; 

A 7 T> lOin Tlnrc 


S. 162 — Procedure — Statement by 

witnesses in imjucst report, use of. 

There is no provision in Cr. P. C., for reading 
'out to assessors brief statements of witnesses 
incorporated in the Inquest Report unless they 
have been put to the witnc.sscs themselves. 
Such statements can be made u.sc of only under 
S. 1G2. Banta Singh v. Emperor. 

31 Cr. L. J. 444 : 
122 1. C. 491 ; A. I. R. 1930 Lah. 457. 

S. 162 — Procedure. 

j Statements by witness to Poliee — .Statements, 
I Jiow to be used'. Sec Criminal trial — Trial by 
; jury. Emperor v. Mahomed Adam Chohan. 

38 Cr. L. J. 327 : 
167 I. C. 43 : 38 Bom. L, R. 1186 : 
1 0 n. Tt 9.74 • A. T. n. 10.37 Ttnm Ad 
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S. 162 — Procedure — Stalcmcnl made to 

the Police — Signature obtained to it — Examina- 
tion as witness as to that signature — Order to 
prosecute in respect of the explanation given — 
Illegal. 

To obtaia signature of a witness to his state- 
ment before the Police, then to examine 
him as to that signature, and tlicn to 
prosecute him in respect of the explanation 
given in respect of it, is a procedure which 
contravenes the policy of Ss. IGl, 102, Cr.P.C. 
and cannot form basis of a prosecution under 
S. 193, I. P. C. Emperor v. Mahomed. 

14 Cr. L. J. 302 : 
19 I. C. 958 : 6 S. D. R. 277. 

S. 162 — Procedure, 

Where a statement to Police has been signed 
by the maker, there is an irregularity. 
It would not, by itself, be sufficient ground 
for quashing a conviction. Muhammad Pnnah 
V. Emperor. 35 Cr. L. J. 1170 : 

150 I. C. 917 : 7 R. S. 33 : 
A. I. R. 1934 Sind 78 (2). 

■ Ss. 162, 527 —Procedure — Improper use, 

whether of itself ground for re-trial. 

Where a Magistrate referred to statements 
of the witnesses for prosecution made to Police, 
but not proved as required under S, 102, and 
took into consideration statements made to 
Police during the investigation by persons 
not examined at all by the procccution or 
the defence : Held, that the use of this 
inadmissible evidence vitiated the finding : 
Held, further, that this irregularity was not, 
however, of itself a ground for ordering a 
new trial or reversal but the Court was 
bound to see if the accused was guiltj' on 
the legal evidence on the record. Devi Das 
v. Emperor. 31 Cr. L. J. 343 : 

122 I. C. 93 : 10 Lah. 794 : 31 P. L, R. 742 : 

A. I. R. 1930 Lah. 318. 

S. 162— Proof. 

In proving the statement the provisions of 
S. 130, Evidence Act, may be taken advan- 
tage of so as to alloAv the fact tliat the copy 
of the statement is a true copy to be proved 
after the discrepancy has been proved. 
Mohindcr Singh v. Emperor. 33 Cr. L. J. 97 ; 

135 I. C. 209 : I. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 

S. 162 — Proof — Statement before Police. 

In applying S. 102, if the witness when 
asked if he made the statement actually re- 
corded by the Police replies in affirmative, 
the record of the statement need not be 
proved and the cross-examiner may leave it 
to the party who called the witness to have 
the discrepancy, if any, explained during re- 
examination. If, on the other hand, the wit- 
ness denies having made the statement 
attributed to him or states that he does not 
remember it and it is desired to, contradict 
him by previous statement, the cross-examiner 
must put to the witness the relevant portion 
or portions of the record which are alleged 
to be contrary to his statement in Court and 
thus give him an opportunity to reconcile 
the same if he can. When the cross-examiner 
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has done so, the previous statement becomes 
admissible for the purpose of contradiction 
and may be proved. Mohindcr Singh v. Em- 
peror. 33 Cr. L. J. 97 : 

135 I. C. 209 : I. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 


S. 162— Proof. 

Omissions in notes of statements taken down 
by investigating olTicer are of no use in 
proving tiiat witness did not state to officer 
matters to which he deposes at the trial. 
Emjwror v. Najibuddin. 35 Cr. L. J. 379 : 

147 I. C. 142 : 14 P. L. T. 543 : 

6 R. P. 339 : A. I. R. 1933 Pat. 589. 

S, 162 — Proof — Proof of statement, mode 

of- 

The statement bj' which it is sought to 
contradict the prosecution witness under S. 102, 
must be cither proved by the investigating 
officer, or must be admitted by the witness in his 
cross-examination, or must be proved in some 
other way before it is put to the witness 
under S. 145, Evidence Act. Emperor v. 
Shaikh Usman. 29 Cr. L. J. 221 : 

107 I. C. 57 : 29 Bom. L. R. 1581 : 

52 Bom. 195 : 9 A. I. Cr. R. 476 : 

A. I. R. 1928 Bom. 23. 


S. 162 — Proof— Statement to Police, 

tohen admissible— "If duly proved,” significance 
of. 

Tlic words ‘‘if duly proved” in S. 102 clearly 
show that the record of the statement cannot 
be admitted in evidence straightway but that 
the officer before whom the statement was 
made sliould be e.xamined as to any alleged 
statement that is relied upon by the accused 
for contradicting the witness; and the pro- 
visions of S. 07, Evidence Act, apply to this 
case, as well as to any other similar case. 

Vithu Bala Kharat v. Emperor. 

26 Cr. L. J. 223 : 

83 I. C. 1007 : 26 Bom. L. R. 965 : 

A. I. R. 1924 Bom. 510. 


S. 162— Proof. 

Tlic record of the statement made during the 
investigation must be proved before it can be 
used to contradict a witness and the -atten- 
tion of the witness must be drawn to the 
particular points in which his evidence differs 
from the record of his statement made by 
the Police. Emperor v. Najibuddin. 

35 Cr. L. J. 379 ; 

147 I. C. 142 : 14 P. L. T. 543 : 

6 R. P. 339 : A. I. R. 1933 Pat. 589. 


-S. 162 {!}— Proof— Statement to Police, 


to the genuine- 


j>roof of. 

There is no presumption as 
ness of the statement of witnesses entered in 
Police diaries and unless the statements are 
duly proved, the evidence given in Court can- 
not be contradicted by them. Labh Singh v. 
Emveror, 26 Cr. L. J. 1153 : 

88 I. C. 513 : 6 Lah. 24 : 

A. I. R. 1925 Lah. 337. 


S. 162— Scope. 

Inquiries under Chap. VIII are not 
inquiries into offences and S. 102^ does not 
shut out statements given to Police in such 
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inquiries wlicn tliey nre nflerwards eallcrt as 
witnesses. Iti rr : Ilari Sinsli. 

' 34 Cr. L. J. 951 : 

145 I. C. 379 (1) ; 1933 M. W. N. 720 : 
38 L. \V. 393 : 65 M. L. J. 478 : 
56 Mad. 987 : 6 R. M. 54 (1) : 
A. I. R. 1933 Mad. 688 (2). 

S. 162 — Scope. 

VcT Shall, J, — S. 102 excludes only (lie ;or/7- 
iti’’. Emperor v. IlamnnrudiU Jlnmnratldi. 

15 Cr. L. J. 690 : 
26 I. C. 138 : 16 Bom. L. R. 603 : 
39 Bom. 58 : A. I. R. 1914 Bom. 263. 

S. 162 — Scope. 

Prosecution cannot invoke in tlieir aid S. 102. 
Jasim-ud-Din v. Emperor. 32 Cr. L. J. 1245 : 

134 I. C. 763 : 35 C. W. N. 164 : i 
I. R. 1931 Cal. 875 : ’ 
A. I. R. 1931 Cal. 622. 

S. 162 — Scope — Applieahilil!/. 

S. 102 is applicable to memoranda and 
not merely to verhalim statements. JIamid- 
khan Musalman v. Emperor. 

34 Cr. L. J. 127 : 
140 I. C. 825 : 28 N. JL. R. 291 : 

I. R. 1933 Nag. IS : 
A. I. R. 1933 Nag. 4. 

S. 162— 5co;jc. 

Statement bj' complainant to Police before 
commencement of investigation do not come 
under S. 102. Mazarali v. Emperor. 

34 Cr. L. J. 870 : 
144 I. C. 985 : 35 B. L. R. 474 : 
57 Bom. 400 : 6 R. B. 25 : 
A. I. R. 1933 Bom. 266. 

S. 162 — Scope. 

Statement during investigation on charge of 
dacoity entered into police diary by Police 
Sub-Inspector — Person making that statement 
murdered— Sub-Inspector dead— murder trial : 
Held, that statement in police diary could be 
brought into evidence as S. 102 did not apply 
and also under S. 02 (2), Evidence Act. Abdul 
Aziz V. Emperor. 34 Cr. L. J. 109 : 

140 I. C. 578 : 1932 A. L. J. 301 : 
I. R. 1933 All. 16 : A. I. R. 1932 All. 442. 

; S. 162 — Scope — Slatemenl of witness to 

Police — Admissibility — Object and scope. 

Under S. 102 no witness may be asked what 
be said to the Police during the investigation, 
nor may .any Police OfTicer be asked what a 
witness said to him during the investigation, 
nor may any by-stander be que.stioned as to 
what be beard another person say to a Police 
OOicer during the investigation. Sana Singh 
V. Emperor. 29 Cr. L. J. 701 : 

110 I. C. 333 : 

6 Rang. 137 : 10 A. I. Cr. R. 403 : 
A. I. R. 1928 Rang. 150. 
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S.. 162 — Scope — Statement to Police, 

when may be used. 

The statement of a prosecution witness alone 
can be used at the trial and only if it has been 
reduced to writing and only that part of it can 
be used which is in contradiction of the evi- 
dence of the witness given in Court provided 
it is duly proved and the attention of the wit- 
ness has been drawn to it. .\ statement made 
to the Police which does not contradict the 
testimony of the witness given in Court 
cannot be proved in any circumstances, and 
it is not permissible to use the recorded 
statement as a whole to show that the 
witness did not .say something to the investi- 
gating officer. Jiadri Choudhry v. Emperor. 

27 Cr. L. J. 362 : 

92 I. C. 874 : 6 P. L. T. 620 : 

A. I. R. 1926 Pat. 20. 

S. 162 — Scope — Statement to Police — 

IVbcthcr can he used to prove omissions in state- 
ments. 

S. 1C2 docs not permit the use of statements to 
the Police for proving the omissions in the 
statement. The section provides that such 
statements can be used only for the purpose 
of contradiction. Sukhivat v. Emperor. 

38 Cr. L. J. 330 : 

167 1. C. 61 : 19 N. L. J. 320 : 9 R. N. 163 : 
I. L. R. 1937 Nag. 277 : A. I. R. 1937 Nag. 50. 

S. 162 — Scope — Sub-Inspector receiving 

inCormalion of shooting incident — His going (o 
.spot and recording statement of witness — State- 
ment, admissibility of. 

The question whether a statement was re- 
corded during investigation or not is a question 
of fact. On receiving information of a shooting 
incident from a constable, a Sub-Inspector 
of Police entered the information in his diary 
and started enquiry. He had no information 
of commission of cognizable offence then. On 
the spot of the occurrence, the Sub-In.spector 
took the statement of a witness. While this 
statement was put in evidence, objection was 
raised that the statement was inadmissible in 
evidence under .S. 102 : Held, that the state- 
ment was admissible in evidence as it could 
not be said that it was recorded during investi- 
gation of offence as the Sub-Inspector had no 
information of the commission of a cognizable 
offence when he went to the spot. In re : 
JMylaszoami Chetty. 40 Cr. L. J. 308 (b) : 

180 I. C. 78 : 1938 2 M. L. J. 750 : 

1938 M. W. N. 905 : 11 R. M. 653 : 

A. 1. R. 1939 Mad. 66. 

S. 162 — Scope. 

The prosecution is not entitled to ask a pro- 
secution witness what statement he made to 
the Police or whether he made a certain state- 
ment to the Police. There is nothing in S. 1G2 
to prevent the question being put whether the 
witness made any statement to the Police 
or whether he was questioned by the Police. 
Mohan Banjari v. Emperor. 

35 Cr. L. J. 577 : 

147 I. C. 1122 : 30 N. L. R. 55 : 

6 R. N. 159 : A. I. R. 1933 Nag. 384. 
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• — S. 162 — Scope. 

The section controls S. 157 of Evidence Act. 
Emperor v. Kumaramitihu Pillai. 

20 Cr. L. J. 354 (b) : 
50 I. C. 834 : 1919 M. W. N. 199 : 
25 M. L. T. 379 ; 10 L. W. 239. 

S. 162 — Scope. 

The statements contemplated in S. 102 refer 
to statements other than tliose made by the 
accused. Mrs. M. F. Rego v. Emperor. 

34 Cr. L. J. 505 : 
I. R. 1933 Nag. 153 : 
143 I. C. 17 : 29 N. L. R. 251 : 
A. I. R. 1933 Nag. 136. 

S. 162 — Scope. 

Under S. 162 no statement or any record 
thereof ■\vhethcr in a Police diary or otherwise 
or any part of such statement made by any 
person to Police during investigation under 
Chap. XIV, Cr. P. C,, is admissible as evidence 
except as provided in the second paragraph 
of that section. Karamat Mandal v. Emperor. 

27 Cr. E. I. 263 : 
92 I. C. 439 ; 42 C. L. J. 524 : 
A. I. R. 1926 Cal. 320. 

S. 162 — Scope — iriinc.'js asked whelhcr 

he made parlicular slatemen* to Police-Police 
Officer, whether can be asked by prosecution as to 
whether statement teas in fact made. 

Under S. 162 statements made to the 
Police by witne.sses can be used by the 
defence only for the purpose of contradicting 
the prosecution witnesses. Where, however, 
a witness has been asked by the defence 
whether he had made a particular statement 
to the police and the Sub-Inspector of 
Police has also been asked ivhether the wit- 
ness did make the particular statement to 
him, but neither the witness nor the Sub- 
Inspector are asked as to the statement the 
witness made to the Sub-Inspector, there is 
notliing to prevent tlie prosecution from 
asking the Sub-Inpeetor whether in fact tJie 
witness had made ti'.at statement to Jiim. 
In asking such a question, there is no use 
of the statement recorded by the Police 
during their investigation, the witness or the 
Sub-Inspector is merely asked a question 
as to a certain fact. Ghui Mian v. Emperor. 

27 Cr. L. J. 524 : 
93 I. C. 988 : 4 Pat. 204 : 
A. I. R. 1925 Pat. 450. 

S. 162— Scope of— Police Dairies, use of 

by Court. 

Court should not use Police dairies to see 
when the various witnesses w'cre examined. 
This information can be elicited by question- 
ing the various investigating officers. 
Basant Singh v. Emperor. 

31 Cr. L. J. 442 : 
122 I. C. 568 : 31 P. L. R. 185 : 

A. I. R. 1930 Lah. 484. 

— S. 161— Scope of— Statement-, made to 
Police Oificer. 

S. 102, Cr. P. C., does not prohibit the 
made by 303’^ per.son to 
^ ^ Officer in the course of an inves- 
tigation under Chap. XIV of that Code, in 
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proceedigns under S. 476 of the Code, in 
cases where the alleged offence which is 
under consideration in the proceedings under 
S. 470 was not under investigation at the 
time when the statements were made. 
U Htin Gyaw v. Emperor. 

' 28 Cr. L. J. 433: 

101 1. C. 465 : 5 Rang. 26 : 
6 Bur. L. J. 32 : 8 A. I. Cr. R. 22 : 

A. I. R. 1927 Rang. 113. 

S. 162 — Second Proviso — Scope, 

The purpose for which the Magistrate refers 
to the statement is in order to see whether 
an5' part of statement ought to be excluded 
under the second proviso to the section, and 
not for the purpose of deciding whether 
there is in the statement material for cross- 
examination of the witness. E!ga U Khine v. 
EmjreroT. 36 Cr. L. J. 665 : 

155 I. C. 66 : 13 Rang. 1 : 

7 R. Rang. 332 : 
A. I. R. 1935 Rang. 98. 

S. 162 — Second Proviso — Scope. 

The words “the Court shall refer to such 
writing” in S. 102 are obviously for enabling 
the Court to exercise discretion under the 
second proviso, and not for the purpose of 
restricting the riglit of the accused to obtain a 
cop3', the discretion wlierein was expressly taken 
away by the Legislature. Ramgulam Teli v. 
Emperor. 29 Cr. L. J. 297 : 

107 I. C. 817 : 9 P. L. T. 92 : 
7 Pat. 205 : 10 A. I. Cr. R. 12 ; 

A. I.-R. 1928 Pat. 215. 

S, 162 (1) proviso, — Scope of— State- 
ment before Police, reference to. 

Tlie proviso to S. 162 (1), Cr. P. C. makes it 
obligatory on the Court to refer to the 
statement made to the Police by the witness 
who is being examined, when requested to do 
so bi’’ the accused. Sultan v. Emperor. 

22 Cr. L. J. 578 : 
62 I. C. 818 : A. I. R. 1921 Lah. 93. 

S. 162 — Scope and object — Application 

to statement of ac-used — Explanation of his 
conduct by Police Officer. 

S. 102 does not apply to statements made by 
accused persons themselves. It would be going 
be3mnd the intention of S. 102, to lay down 
that a Police officer-in-charge of an investiga- 
tion is not at liberty to explain his conduct by 
making a statement that he did not receive any 
information to a certain effect during his 
investigation. Tota Meah Chowdhury v. 
Emperor.. ' 30 Cr. L. J. 1015 : 

119 I. C. 139 : 1. R. 1929 Cal. 747 ; 

. 56 Cal. 1106 : A. I. R. 1929 Cal. 298. 

S. 162 — Scope and object. 

Before the present section was amended, 
statements made by witnesses to the police, 
and recorded by the police might not be used 
as evidence against the accused but there is 
nothing to prevent them being used in favour 
of the accused. The effect of the amended 
section is to restrict the privilege of the 
accused. He can only obtain access to ntitten 
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filntcmciits inndn by pro'jpriilio!! wiliie'-'-o-. to 
the police, at the tliscrclioii of llic Court. It is 
no longer a matter of ritrlil. Tlie provi-'O is 
clearly limited to the inirpo^.c of tlii'J sitv;le 
concession, in dcrot’ation of the <iniver--.il 
prohibition contained in the body of the s<-cti<in 
to the accused. He can fjet copy of the 
recordcrl statements of jiro-;ccntion for the 
only pnrjiosc of brenkinR down the evidence of 
tlic prosecution witnesses. The proviso does 
not cover the case of a witness for the ilefencc, 

1 whose .statement may have lieen rccordeil l>y a 
lifilicc man, nor allows the proscention to 
impc.aeh the credit of .such .a witm-ss Iiy 
esnmininp him upon any written statements he 
may have made to the police. ./ fnriiori the 
jiroviso could never have been intended to 
allow the prosecution to impeach the credit of 
its own witnesses for its own purposes, and 
aoainst the wish of the accused, by n-fen-nee to 
the police testirnonv. Euiprrnr \\ Xauttirii. 

6 Cr. 1.: J. 164 : 

9 Bur. L. R. 789 : 2 M. L. T. 414 : 

32 Born. 111. 

S. 162 — Sropr ninl ohjrri — Palicc OJJicct 

r.rpiniinilp coiirliift for sciuliii!! pnrtinthn ,\rt of 
nrnisrd. 

.S, t((2, Cr. P. C., docs not prevent I’oti<-c from 
cxiilainin;; his conduct in M-ndin;.' up a p.irticn- 
hir set of .'U'cus'od [lersons for trial liy mahin" 
a .stntement that he had received no |iarlieular 
Xinformation. ISa’:itiit Siiiofi v. I'mprroT. 

31 Cr. L.J.4-J2 : 
122 I. C. S6S :31 P. L. R, 185 : 

A. I. R, 1930 Lnh. 484. 

S. 162 — Proof — Slaldiinil hrforr Police 

— Mode of proof. 

In a case where the provisions of.S. lO-J do 
apply, those parts of flic statement to the 
Police which arc used in i-ross-cxamination to ' 
conlradiet the witness must be jirovcd and 
bronchi on the record. 'J'his can ordinurilybe 
done by the admission of the witness that he 
made the statement, or by examination of the 
Police Olllcer who recorded it. If the later 
course is necessary, in order to- avoid delay, 
there can be no objection to ailowitut cross- 
examination .subject to snbseriucnt jiroof of 
the statement. I-'ormal proof prior to the . 
cross-.e.xamination of the witness on bis pre- . 
vinos statements is, therefore, unnecessary. | 
If the statement, if not admitted, is siibse- | 
^ qncntly not jiroved, the evidence based on it 
must, of course, be disregarded. This principle 
apjdics whether the provisions of S. 102 arc 
apjdieable to the statement sonohl to be prov- 
ed or not. Sliirlfil v. Emperor. 

39 Cr. L.J. 68 : 

172 I. C. 156 ; 10 R. N. 169 : 

20 N. L. J. 280 : A. I. R. 1938 Nag. 110. 

S- 162 — Slatcmcut hij accused — Accused 

mukiup .slatcmcnl duriup Police ini'cslipatiou and 
giviug evidence suhsequenth/ in favour of prose- 
cution apainsi cn-accuscd — Co-accused's ripht to 
copies of such slalcmcul. 

Where an accused person makes a statement 
to the Police during investigation and Itc i.s 
about to give evidence in favour of the prose- 
cution tinder S. 3.37, Cr. P. C., against the other 
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aeeii-icd. the latter are entitled under S. 102 
to copies of the statement m-.ide by the former 
in the eon r-c of the investigation. Maumolian 
Uni v. ;;;n;ifror. 31 Cr. L. J. 1123 : 

126 I. C. 851 : 9 Pat. 577 : 
11 P. E. T. 754 ; A. I. R. 1930 Pat. 510. 

S. 162 — Sintruicnt hj accused — Admissi- 

hilil'f. 

.\ti Investigating Poli<-e Olliecr cannot be 
rinestioneil Os to matters which the accused i.s 
alleged to have stated to the Police before his 
arrc't. Sltcn\itl’tiinnrni;aulal v. Emperor. 

27 Cr.L. J. 161 : 
91 I. C. 944 : 8 N. L. J. 217 ; 
A. I. R. 1926 Nag. 1. 

S. 162 — .'^tiitcmcul luj accused — Ad- 

mi\K{tiilitil. 

Every statesnent mad(- by an iiecnscd person 
to a Ptdiec Olheer is not a confession and is 
not facto excluded from being received 

inesiflenee. .‘statements made by an accused 
per-on whieli arc relied upon as being f.iisc, and 
not as confessions, are admissible. Adho v. 
Em-teror. 26 Cr. L. J. 897 : 

86 T. C. 961 : A. I. R. 1925 Sindh 257. 

— S. 162 -Uliitement la; accuscd~Ad- 

niiwiliilitii. 

.S. !<i2. Cr. P. as amended, has no apiilica- 
tion to slalemenls of accused jicrsons who arc 
<>!i their trial, .izimoddi; v. Emperor. 

28 Cr. L. J. 99 : 
29 1. C. 227 : 44 C. L. J. 253 : 54 Cal. 237 : 

A. I. R. 1927 Cal. 17. 

S. 162 — ,'itatcmctit b'j areused — Ad- 

7ui<-iitdlit!f —.Statement made bp accused durinp 
C’ursc of Police {nvcstipnliou, admissibiliti/ of. 
“'i’hc statement of any person” in S. 1152 
refers to statement of any per.son examined as 
a witness in a Police investig.ition and not 
to statement of aeensed in re.siieel of whom 
invi-stigation is held. .Idlio v. Emiicror. 

26 Cr. L. J. 897 : 
86 I. C. 961 : A. I. R. 1925 Sind 257. 

S. 162 — Statement by accused — Ad- 
missibility. 

.Statements made to I'olieoin the cireumslnnce.s 
jirovided for by .S. 27, Evidence Act, are 

adniissilile in evidence notwithstanding that 
they may have been made to an investigating 
ollieer during invesligalion. Emperor v. 
Maiiadtiar Pot/ial. 40 Cr. L. J. 625 : 

181 1. C. 1001 : 20 P. L. T. 420 : 
5B. R. 206: HR. P. 653 : 
IS Pat. 45 : A. I. R. 1939 Pat. 577. 

S, 162— Statement by accitscd — .id- 

m I s.s i bi I ity — Test. 

Test of the ndmis-sibility of statements made 
by aecu.scd to Police is whether the statement 
is" incriminating in ilsolf or exculpatory. If the 
statement is incriminating in it.self aecu.scd 
will not put it in evidence ; if it is e.xeulpalory 
in itself, but may, by relation to the other 
evidence, be made an incriminating one, then 
it is admissible in evidence, because the 
accused’s use of that .statement as an exculpa- 
tory statement may well be permitted to 
prevail to his advantage over the use by the 
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prosecution of that statement as an incrimi- 
nating statement. Pritam Hariomal v. Em- 
peror. 40 Cr. L. J. 882 : 

184 I. C. 145 : 1939 Kar. 449 : 12 R. S. 90 : 

A. I. R. 1939 Sind 185. 

S. 162 (1) — Statement bij accused — 

Ad7nissibility. 

The record of the statement of the accused 
made by the Police cannot be used by itself as 
evidence. That is forbidden by S. 102, Cl. (1'. 
Emperor v. Robert Stewart. 1 Cr. L. J. 451 : 
8 C. W. N. 528 : I. L. R. 31 Cal. 1050. 

S, 162— Statement by accused — Ad- 
missibility. 

Under S, 162, Cr. P. C. a statement made by 
accused to police is not admissible in evidence 
against him. Khudn BakJish v. Emperor. 

2 Cr. L. J. 128 : 
0 P. L. R. 65. 

S. 162 — Statement by accused. 

Considerations as to admissibility of a confes- 
sion under S. 102, are different from those 
which attach to a confession made before a 
Magistrate. Allahazoaraijo Daryalchan v. Emperor. 

41 Cr. L. J. 477 : 
187 I. C. 576 : 1939 Kar. 800 : 
12 R. S. 250 ; A. I. R. 1940 Sind 53. 

S. 162 — Statement by accused — In- 
formation, admissibility of. 

Under S. 102, information obtained by a 
Police Officer as a result of a statement made 
by an accused person cannot be proved. Bazoo 
Rowthcr V. Emperor. 84 I. C. 545 : 

3 Bur. L. J. 245 : A. I. R. 1925 Rang. 101. 

S. 162 — Statement by accused — State- 
ment made by accused to third person in presence 
of Police •whether statement to Police. 

Per Young, C. J. and Bhidc, J . — Where an 
accused makes a statement to another person 
in presence of the Police, whether that state- 
ment is made to the other person or to Police 
is a question of fact, and not of law. If it 
is found on the facts of any case, that a state- 
ment made to a third person, was in reality 
intended to be made to Police and was 
represented as made to a third person, 
merely as colourable pretence in order to evade 
the provisions of S. 102, Cr. P. C., the Court 
will hold it to be excluded by that section. 
But it would be going too far to lay down that 
every statement made to a person assisting 
the Police during an investigation should be 
treated as a statement made to Police, and 
as such, excluded by S. 102. The question 
is one of fact, and must be decided on 
facts of each case. Halcam Khuda Yar v. 
Emperor. 41 Cr. L. J. 591 : 

188 I. C. 498 : 1. L. R. 1940 Lah. 242 : 
13 R. L. 1 : A. I. R. 1940 Lah. 129. 

S. 162 — Statement by accused — State- 
ments znade in Police custody and admissible 
under S. 27, Evidence Act, if shut out by 
S. 162. 

The statements by accused while in the 
custody of Police and apparently admissible 
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under S. 27, Evidence Act, are not shut out by 
S. 162, Cr, P. C. In re : Kapa Morcanna. • 

41 Cr. L. J 573 : 
188 I. C. 311 ; 1939 M. W. N. 877 : 
50 L. W. 423 : 1939 2 M. L. J. 635 ; 
13 R. M. 16 : A. I. R. 1939 Mad. 840. 

S. 162 — Statement by accused — Statement 

made to Police — Admissibility — Tests — Use of 
statement for corroborating prosecution evidence. 

The fact that an accused has made a state- 
ment with the object of exculpating himself 
docs not, by itself, render it admissible in 
evidence. If, notwithstanding the form in 
which it has been made, the statement is, 
nevertheless, an admission of incrimina- 
ting circumstances and is used by the 
prosecution as such, it is not admissible 
in evidence ; a test as to the admissibility 
of a statement by accused to Police is to 
ascertain the purpose for which it is being 
put to by the prosecution. Mohamad Yusuf 
v. Emperor. 31 Cr. L. J. 1026 : 

126 I. C. 449 : A. I. R. 1930 Sind 225. 

S. 162 — Statement by accused. 

The use of the statement by accused, in a 
complaint subsequently made by him under 
S. 211, Penal Code, as of that made by any 
other person who made a statement during 
the investigation is governed by the provisions 
of the Evidence Act, and not by S. 102-.' Shiv 
Lai v. Emperor. 

39 Cr. L. J. 68 : 
172 I. C. 156 : 10 R. N. 169 ; 
20 N. L. J. 280 : A. I. R. 1938 Nag. 110. 

S. 162— Statement — Misuse — Effect — 

Misuse of statement under S. 162, effect of. 

The misuse of a statement under S. 102 is 
not, in the absence of prejudice to the 
accused, sufficient to vitiate a trial. Jehangir 
Ardeshir Cama v. Emperor. 

28 Cr. L. J. 1012 : 
106 I. C. 100 : 29 Bom. L. R. 996 : 
8 A. I. Cr. R. 324 : A. I. R. 1927 Bom. 501. 

S. 162^Statemcnl of accused. 

Accused in custody being kept under deten- 
tion soon after making report — S. 102 
does not exclude statement made by him in 
the course of the Police investigation. 
Mrs. M, F. Rego v. Emperor. 

34 Cr. L. J. 505 : 
143 I. C. 17 : 29 N. L. R. 251 : 
I. R. 1933 Nag. 153 : A. I. R. 1933 Nag. 136. 

S. 162. — Statement of accused. 

“ Such statement ” means only oral state- 
ment and does not include oral statement 
reduced into writing. Emperor v. Hart, 

36 Cr. L. J. 1161 (2) : 
157 I. C. 697 : 28 S. L. R. 397 : 
A. I. R. 1935 Sind 145. 

S. 162 — Statemezd of accused. 

Where arrest is made in course of investiga- 
tion, statement made to Inspector by accused 
should be excluded. Emperor v. Hari, 

36 Cr. L. J. 1161 (2) : 
157 I. C. 697 : 28 S. L. R. 397 : 
A. I. R. 1935 Sind 145. 
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S. 162— Slatement of accused, iohnt is. 

Information received from person accused of 
offence is not a statement -within the meaning 
of S. IG2 (1). Muhammad v. Emperor. 

36 Cr. L. J. 697 : 
155 I. C. 260 ; 35 P. L. R. 738 : 
7 R. L. 674 : A. I. R. 1934 Lah. 695. 

S. 162 — Slalemeni of accused — lYhclhcr 

protected. 

Though S. 1G2 applies to statements of per- 
sons examined as witnesses by the Police during 
hn investigation, it docs not apply to the statc- 


Cr. P. CODE (1898), S. 162 

bj' witnesses in Court. Girahari Tcli v. Empe- 
ror. 41 Cr. L. J. 587 : 

188 I. C. 429 : 6 B. R. 693 : 
13 R. P. 9: A. I. R. 1940 Pat. 605. 

-S. 162, 172 — Use — Slatement made to 


accused person. 


Mtdtammad v. 
36 Cr. L. I. 697 : 
; 35 P. L. R. 738 : 
R. 1934 Lah. 695. 


ment of an 
Emperor. 

155 I. C. 260 
7 R. L. 674 : A. I. 

S. 162 — Statement of accused — Admissi- 
bility. 

Statements by a co-accused to Police might 
be admissible against himself, but inadmissible 
as against the accused by the ordinary rule 
that hearsay evidence is excluded. Potram v. 
Emperor. 36 Cr. L. J. 740 (2) ; 

155 I. C. 258 : 31 N. L. R. 246 ; 

7 R. N. 173 ; A. I. R. 1935 Nag. 125 (2). 

S. 162 — Statements to Police. 

Statements made to a Sub-Inspector of 
I Police are inadmissible in evidence under S. 1C2 
' of the Cr. P. C. Harcndra Nath v. Emperor. 

^ 26 Cr. L. J. 307 : 

84 I. C. 451 : 40 C. L. J. 313 : I 
A. I. R. 1925 Cal. 161. 


-S. 162 — Use of entries in Police diaries i Police — Mode of use. 


j Police, use of, at trial. 

I _ A statement made by witness during Police 
, investigation can only be used to assist the 
' accused showing that the witness who in 
I Court deposes to certain facts has in his 
statement before Police given an account or 
made statements which are contradictory to 
! the testimony which he gives in Court. 
The statement made to the Police cannot 
be used at large for the purpose of showing 
that the statement does not corroborate or 
assist the story as put forward in the First 
Information Report. Badri Choudhry v. Empe- 
ror. 27 Cr. L. J. 362 ; 

92 I. C. 874 : 6 P. L. T. 620 : 
A. I. R. 1926 Pat. 20. 

S. 162 — Use — Statement to Police — Mode 

of use — Statements made to Police when and how 
to be used by Courts. 

A statement made by any person to Police 
in a criminal investigation can only be used 
at trial in strict accordance with the provi- 
sions of S. 102, Cr.P.C. Mohammad v. Emperor. 

26 Cr. L. J. 1308 : 
89 I. C. 252 : 1 L. C. 193 ; 
A. I. R. 1926 Lah. 54. 

S. 162 — Statement of witnesses to 


— Extent of use. 

Under S. 102, the entries made in Police 
diaries can be used only for the limited purpose 
of contradicting the evidence of the witnesses 
for the prosecution and only when such entries 
have been duly proved. The mere signing 
of a particular entry does not raise an irre- 
buttable presumption of law’ as to passing of 
consideration against which no evidence can 
be adduced by the maker of the signature. 
Emperor v. Bam Bang. 29 Cr. L. J. 493 ; 

109 I. C. 221 : 10 A. I. Cr. R. 230 : 

A. I. R. 1928 Lah. 820. 


S. 162 — Use — Statements before Police — 

Proper use of. 

Statements made by prosecution witnesses 
-before the investigating Police Oflicers cannot 
be used except for the limited purpose specified 
in S. 162. Hayat v. Emperor. 

29 Cr. L. J. 282 : 
107 I. C. 766 : 10 L. L. J. 389 ; 
A. I. R. 1928 Lah. 380. 

-S. 162 ' — Use — Scope — Statement by 


Under S. 102, no statement made by a 
witness to Police in investigation, if not 
reduced into writing, can be used at the 
trial. It cannot be used either to corroborate 
i or to contradict a witness, either for the 
benefit of the accused or against him. If 
such a statement has been reduced into 
writing, its use for any purpose w'hatso- 
ever is also prohibited unless fa), it is a 
statement of a -witness called for the prose- 
cution; (b) the Court has ordered the accused 
to be furnished witli a copy, and (c) the 
written record of the statement has been 
duly proved. It may then be used within 
the limits set forth in the proviso to S. 162. 
Bahadur Singh v. Emperor. 

27 Cr. L. I. 803 
95 I. C. 467 : 8 L. L. J. 174 
7 Lah. 264 
27 P. L. R. 379 
A. I. R. 1926 Lah. 367. 

— S. 162— Use— Statement whether can be 


witnesses to Police during investigation — Use 

of- 

It is not permissible to use statements 
made to the Police during investigation to 
show that it was not a new story in the 
mouth of the witnesses. Such statements can- 
only be used for the purpose of contradicting 
the prosecution witnesses and not for the 
purpose of corroborating the statements made 


itsed to contradict defence toitness. 

Statement of a prosecution witness recorded 
by the Police can only be used in the manner 
prescribed by S. 1G2. There is no provision 
of la-»v by which the statement of a witness 
to the Police can be used to impeach 
his credit when he is called for the 
defence. Nga Yon v. Emperor. 

19 Cr. L. J. 726 : 

46 I. C. 406 : 3 U. B. R. 1918 84 : 

A. I. R. 1919 U. Bur. 38. 
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S. 162 — Use — Statement to Police. 

Under S. 162, statements made to a Police 
Officer are prohibited from ' being used for any 
purpose save as provided in tlie subject; and 
there is no provision for allowing the Judge 
to use such statements for confronting the 
witnesses with them. To use the statements 
for this purpose is to contravene the provisions 
of S. 162 of the Code. Karamat-Mandal v. 
Emperor. 27 Cr. L. J. 277 ; 

92 I. C. 453 : 42 C. L. J. 528 : 
A. I. R. 1926 Cal. 147. 

S. 162 — Use — Witness’s statement before 

Police. 

A statement made before the Police by a 
proseeution witness can be utilised solely by 
the aeeused for the purposes of cross-examina- 
tion and is not evidence upon which the 
conviction of an accused person can be founded. 
Ausan Singh v. Emperor. 33 Cr. L. J. 566 : 

138 I. C. 159 : 9 O. W. N. 437 : 
I. R. 1932 Oudh 291 : A. I. R. 1932 Oudh 247. 

S. 162 — Use against accused — Accused 

committing two murders and causing grievous 
hurt to third — Separate informations lodged to 
Police — Reference in first information, to assault, 
if admissible in trial for murder. 

Where in a case an accused has committed 
two murders and caused grievous hurt to a 
third person and separate information reports 
in respect of these offences are lodged with 
the Police, the references in the first informa- 
tion to the assault upon the person to whom 
grievous hurt was caused arc, clearly 
inadmissible in a trial for the murder of two 
other people and should not be allowed to go 
to the jury. Emperor v. Afsaruddi Nascraddi. 

40 Cr. L. J. 290 : 
■ 179 I. C. 910 : 67 C. L. J. 580 : 
42 C. W. N. 1235 : 11 R. C. 632 : 

A. I. R. 1939 Cal. 32. 

S. 162 — Use against accused — State- 
ment before Police. 

Held, unanimously, that having regard to 
S, 162 (corresponding to S. 63 of the Bombay 
City Police Act), a statement taken down in 
writing, of a witness for prosecution, and 
recorded by a police officer, cannot be admitt- 
ed or used in evidence against the accused. 
Per Russell, Ag. C. J. — Such a document might 
be used to contradict the witness, by putting 
it in the hands of the police to refresh his 
memory therefrom and thereby to enable him 
to contradict the statement of the witness. 
Emperor v. Narayen. 6 Cr. L. J. 164 : 

9 Bom. L. R. 789 : 2 M. L. J. 414 : 

32 Bom. 111. 

S. 162 — Use against accused — State- 
ment before Police — Writing and statement, 
distinction betxoeen. 

Per Chandavarkar, J. — The use of the writing 
as evidence against the accused is opposed to 
the express terms of the section, but the 
statement contained in the writing could be 
used to impeach the credit of such witness in 
manner provided by the Indian Evidence Act. 
Per Batty, J . — The wwiting may be used for 
the purpose of refreshing the memory of the 


Cr. P. CODE (1898), S. 162 

witness cross-examined as to the fact of the 
statement either on behalf of the prosecution 
or on behalf of the defence provided that it 
was treated by the prosecution only for the 
purpose of impcaching the credit or in cor- 
roboration of the witness "who made it. Per 
Beaman, J . — The statement ought not to have 
been admitted at all, or its contents to have 
been allowed to be used by the prosecution 
even fdr the nominal purpose of contradicting 
the witness. The distinction between llie 
“ writing ” and the “ statement ” which is 
embodied in the writing is a distinction of 
form rather than of substance. If the “state- 
ment” might properly be admitted and used to 
contradict the prosecution witness who made 
it, then there is no reason in principle why 
that statement should not be provable-in the 
usual way and by the best evidence of it, 
namely, the written record of it. Emperor v. 
Narayen. 6 Cr. L. J. 164 : 

9 Bom. L. R. 789 : 2 M. L. T. 414 : 

32 Bom. 111. 

S. 162 — Use against accused — Statement 

before Police — Statements made before Police, use 
of, for contradicting defence witnesses, legality of. 

Statement made before Police during investi- 
gation and recorded in the Police diaries cannot 
be used for contradicting a defence witness. 
Ganga v. Emperor. 31 Cr. L. J. 689 : 

124 I. C. 444 : 6 O. W. N. 1056 : 

4 Luck. 726 : A. I. R. 1930 Oudh 60. 

S. 162 — Use against accused — Statement 

of defence witness before Police. 

It is illegal for a Public Prosecutor to ask a 
defence witness what he stated to the Police 
during the investigation or to ask the 
Investigating Officer about anything said to 
him by the defence witness and to use his 
answer to contradict what the defence witnesses 
state in Court. It is also illegal to question 
prosecution witnesses as to what they stated 
before the Police without the procedure 
detailed in the proviso to S. 162 being carried 
out. It is also illegal to allow the Investigating 
Officer to give evidence that such and such a 
person during the investigation gave him the 
names of certain accused persons. Bahadur 
Singh V. Emperor. 27 Cr. L. I. 803 : 

95 I. C. 467 : 8 L. L. J. 174 : 7 Lah. 264 : 

27 P. L. R. 379 : A. I. R. 1926 Lah. 367. 

S. .162 — Use against accused — Statement 

of xoit77css before Police — Stalc7nc7its of prosecutio7i 
xoil77csses before Police — Their depositioxis before 
Magistrate — Cox/iparison of txoo statements — Co7i- 
victio7i based xipoxi the comparison — Trial — 
Illegality. 

It is illegal for a Jlagistrate trying an accused 
to use as evidence against him the state- 
ments made by the prosecution witnesses 
before Police by comparing them with their 
depositions, and as a result of that comparison, 
to convict him. Ex/iperor v. Laxxnan. 

6 Cr. L. J. 224 : 

9 Bom. L. R. 895. 

S. 162 — Use agamsl accused — Statexnent 

77iadc to Police durmg investigation. 

A statement made to Police during investi- 
gation cannot be used in trial of any offence 
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under investigation. Sueh a use is not 
warranted by S. 1C2, and if sueh evidence is 
used to demolish the most important portion 
of the defence case, it must be held that its 
admission prejudiced the accused to such an 
extent that the verdict of the jury cannot be 
upheld. Ebraliim Mondal v. Emperor. 

40 Cr. L. J. 665 : 

182 I. C. 405 ; 43 C. W. N. 784 : 12 R. C. 61 : 

A. I. R. 1939 Cal. 330. 

S. 162 — TJse, eailenl of. 

A Police statement can onlj' be used for one 
purpose, and that is by the accused to contra- 
dict a prosecution witness in the manner 
provided by S. 145, Evidence Act. Vilitu Baht 
Kharat v. Emperor. 26 Cr. L. J. 223 : 

83 I. C. 1007 : 26 Bom. L. R. 965 : 

A. I. R. 1924 Bom. 510. 


that portion of his statement. Baghuraj 
Singh V. Emperor. 36 Cr. L. J. 188 ; 

152 I. C. 873 : L. R. 15 All. 157 Cr. : 

7 R. A. 406 (2) : 4 A. W. R. 1 : 

A. I. R. 1934 All. 956. 
S. 162 — Use, extent of. 

Part of statement can be e.xcluded only if 
it is irrelevant or its disclosure to accused is 
both inexpedient in public interest and not 
essential in interest of justice. If Judge ex- 
cludes any part, he must record opinion on 
which he bases such exclusion but not his 
reasons. Ngti U Khine v. Emperor. 

36 Cr. L. J. 665 : 

155 I. C. 66 : 13 Rang. 1 : 7 R. Rang. 332 : 

A. I. R. 1935 Rang, 98. 

S. 162 — Use, extent of — Police Diaries, 

proper ttsc of. 


^S. 162 — Use, extent of. 

A statement made by a witness during investi- 
gation by Police can be used only for the 
purpose of contradicting him. The prosecution 
is not entitled to use such a statement for the 
purpose of corroborating the testimony of the 
witness. Diwan v. Emperor. 33 Cr. L. J, 637 : 

138 I. C. 528 : 33 P. L. R. 208 ; 

I. R. 1933 Lah. 509. 

S. 162 — Use, extent of— Contradiction. 

_ S. 162 prohibits use of statement of a witness 
at the trial held in respect of the same 
offence which was then under investigation, 
except for purpose of contradicting such 
witness in the manner provided by S. 145, 
Evidence Act. Adho v. Emperor. 

26 Cr. L. J. 897 : 
86 I. C. 961 ; A. I. R. 1925 Sind 257. 

S. 162 — Use, extent of — Contradiction 

— Statement made to Police during invesltgalion, 
admissibililtf of, to meet suggestion of defence. 

A statement to Police in investigation of 
an offence cannot be used for any purpose 
at trial of that offence except to contradict 
the evidence given at trial by that person. 
In partieular, it cannot, even if admitted 
to contradict, be used to corroborate the 
evidence of that person or to meet a suggestion 
of the defence. Ramyad Dusadh v. Emperor. 

27 Cr, L. J. 753 : 
95 I. C. 273 : 1926 Pat. 13 ; 7 P. L. J. 673 : 

A. I. R. 1926 Pat. 211. 

S. 162 — Use, extent of. 

It is improper to make a general order 
permitting the defence to inspect all the 
Police diaries relating to a particular in- 
quiry. Emperor v. Dharam Vir. 

34 Cr. L. J. 464 : 
142 I. C, 854 : 34 P, L. R. 541 : 
I. R. 1933 Lah. 283 : A. I. R. 1933 Lah. 498. 

S. 162 — Use, extent of. 

In order to contradict a witness by a pre- 
vious statement, the procedure laid down 
in S. 145, Evidence Act, must be ob- 
served. A witness should be informed of the 
part of his statement which is to be used to 
contradict him and he should be given an 
opportunity of explaining what he meant by 


I Statements recorded by Police in the Police 
Diaries cannot be used at an enquiry or trial 
I except to the extent and in the manner 
I mentioned in Ss. 162 and 172, Cr. P. C. 
! Devi Das v. Emperor. 31 Cr. L. J. 343 : 

I 122 I. C. 93 : 10 Lah. 794 : 

31 P. L. R. 742 : A. I. R. 1930 Lah. 318. 

S. 162 — Use, extent of. 

Statement by witness to Police under S. 162, 
— Statement recorded in special diary under 
S. 172 — Statement cannot be used except as 
provided in S. 162. Emperor v. Nga Lun 
Thaung. (F. B.) 36 Cr. L. J. 1487 : 

158 J. C. 784 ; 8 R. Rang. 202 : 
A. I. R. 1935 Rang. 370. 

S. 162 — Use, extent of. 

Statements made to Police in the course of 
investigation cannot be used for corrobora- 
tion. Jn re : Kallam Narayana. 

34 Cr. L. J. 481 : 
143 I, C. 46 : 64 M. L. J. 88 ; 
1932 M. W. N. 801 : 37 L. W. 220 : 
56 Mad. 231 : 1. R. 1933 Mad. 261 ; 

A. I. R. 1933 Mad. 233. 

S. 162 — Use, extent of. 

Statement of witnesses before Police not 
properly put in evidence — Judge is not en- 
titled to use them to discredit witness. 
Rahiiaddi v. Emperor. 32 Cr. L. J. 841 : 

132 I. C. 159 : 58 Cal. 1009 : 
35 C. W. N. 317 : 1. R. 1931 Cal. 543 ; 

A. I. R. 1931 Cal. 189. 

S. 162— Use of. 

It cannot be laid down broadly that the 
defence can use S. 162 to prove that in 
evidence at the trial witnesses had made state- 
ments which had not heen included in records 
of previous statements made to Police. 
Mohindcr Singh v. Emperor. 

33 Cr. L. J. 97 : 
135 I. C. 209 : 1. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 

S. 162 — Use of statement against accus- 
ed, 

A statement under S, 162 can only be used 
in order to show that the witness in the 
box is contradicting something he said before. 
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Such statements should not he used, in order 
to show ‘development’ of the prosecution case. 
Fonnuswami Chctly v. Emperor. 

34 Cr. L.J. 582 : 
143 I. C. 424 : 1933 M. W. N. 90 : 
37 L. W. 441 : 64 M. L. J. 519 : 
56 Mad. 475 : 1. R. 1933 Mad. 299 : 
A. I. R. 1933 Mad. 372 (2). 

• S. 162 — Use of slaiemenl without request 

of accused. 

Statement made to Police in course of inves- 
tigation cannot be used without request of 
accused. Nga U Khinc v. Emperor. 

36 Cr.'L. J. 665 : 
155 I. C. 66 : 13 Rang. 1 : 7 R. Rang. 332 : 

A. I. R. 1935 Rang. 98. 

Ss. 162, 172 (2) — Use of record of state- 
ment — Dzdy of Court. 

Whetlier the record of a statement be proved 
and used under S. 1G2, or used under S. 172 
(2) without being proved, it is necessary for 
the court to be astute to avoid using it 
otherwise than as provided by law. Emperor 
V. Najibuddin. 35 Cr. L. J. 379 : 

147 I. C. 142 : 14 P. L. T. 543 : 
6 R. P. 339 : A. I. R. 1933 Pat. 589. 

S. 162 — Proviso — Proviso, whether ap- 
plies to person not called by prosecution. 

The proviso to S. 162, applies only to state- 
ments made by persons who arc called as 
witnesses for the prosecution. It does not, there- 
fore, apply to statements made by a person 
summoned by the Court at the instance of 
the defence. Gurditta Shah v. Emperor. 

28 Cr. L. J. 828 : 
104 I. C. 414 : A. I. R. 1927 Lab. 713. 

S. 164. 

Absconder. 

Admissibility. 

Certificate. 

Confession. 

Construction. 

Defects in Procedure. 

Evidentiary value. 

^Extra-J udicial Confession. 

Granting Copies. 

Identification. 

Jurisdiction. 

Memorandum. 

Miscellaneous. 

Mode of Recording. 

^Nature of. 

—Object. 

Oral Confession. 

Oral Evidence. 

Procedure- 

; — Recording of Confession. 

Recording of Magistrate. 

Recording Statement. 

Retracted Confession. 

;Retracted Statement. 

Scope. 

Scope and Object. 

Statement. 

Use of. 

S. 164. 

See also, (i) Confession. 

. (n) Cr. P. C., Ss. 148, 155, 162, 

164, 297, 339 (2). 


Cr. P. CODE (1898), S. 164 

I (Hi) Criminal trial. 

(iv) Evidence Act, 1872, Ss. 21, 
24, 26, 27, 30, 32 (1), 157. 

(a) General Clauses Act, S. 3, 
Cl. 52. 

(vi) Jury. 

(vii) Madras High Court. 

S. 164 — ^Absconder — Arrest — Confes- 
sion, legality of. 

A chalta7i was placed against two persons, ^ 
one of whom was an absconder who was/j 
subsequently arrested and his confession re- H 
corded under S, 164 : Held, that the confes- 
sion was properly recorded. Mohinder Singh 
V. Emj^eror. 33 Cr. L. J. 97 : 

135 I. C. 209 ; I. R. 1932 Lab. 81 : 

A. I. R. 1932 Lab. 103. 

S. 164 — Admissibility. 

A confession made under circumstances show- 
ing that it was true and voluntary, is not ex- 
cluded by S. 164, if it is otherwise admissible 
under Ss. 24 to 26, Evidence Act. In re : Aruna- 
chala Reddi. 33 Cr. L. J. 586 : 

138 I. C. 240 : 55 Mad. 717 : 

35 L. W. 607 : 62 M. L. J. 680 : 
1932 M. W. N. 644 : I. R. 1932 Mad. 552 : 

A. I. R. 1932 Mad. 500. 

S. 164 — Ad}7ilssibility— Confession — 

Compliance with lazo — Recording Magistrate, 
evidence of. 

The evidence of the Magistrate that he obser- 
ved all tlie provisions of S. 164 at the time of 
recording the confession of tlie accused is 
sufficient to prove that the law was complied 
with, and the confession so recorded is admis- 
sible in evidence. Raznai Ho v. Emperor. 

26 Cr. L. J. 314 : 

84 I. C. 458 : 3 Pat. 872 : 

A. I. R. 1925 Pat. 191. 

S. 164 — Admissibility — Cozifession dur- 
ing rcmazid, 

A confession made by accused during remand 
proceedings before a Magistrate is inadmis- 
sible. Allah Dad v. Emperor. 

33 Cr. L. J. 377 : 
137 I. C. 57 : 33 P. L. R. 25 : 

I. R. 1932 Lab. 281. 

S. 164 — Admissibility — Exculpatory 

statement in Police custody. 

An exculpatory statement made by aceuscvV- 
and duly recorded in accordance with S. 164 
is admissible in evidence. Abdul Rahiizt v. 
Emperor. 26 Cr. L. J. 1279 : 

88 I. C. 1055 : 41 C. L. J. 474 ; 

A. I. R. 1925 Cal. 926. 

S. 164 — Admissibility of cozifessiozi — 

Burden of proof. 

Onus to show that confession recorded under 
S. 164 is inadmissible is on accused. Mere 
retraction is not enough. Pharho v. Emperor. 

34 Cr. L. J. 147 : 

141 1. C. 392 (2) : 26 S. L. R. 302 : 

I. R. 1933 Sind 49 : A. I. R. 1932 Sind 201. 

S. 164 — Admissibility of confession. 

'I’VTiere no questions were actually asked. S. 533, 
will not help ; but if the Magistrate’s evidence 
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sliows Hint the questions were asked, then that 
is merely a defect of form and S. 5S3 will 
cure it. Emperor v. Komnwji Brahmnu. 

41 Cr. L. J. 533 : 
188 I. C. 57 : 19 Pat. 301 : 
6 B. R. 577 : 12 R. P. 674 : 
A. I. R. 1940 Pat. 163. 

S. 164 — Betracted confession — Admis- 
sibility. 

There is no rule of law that a retracted con- 
Yfession cannot be treated as evidence unless it 
is corroborated in material li.articulars by 
independent evidence. Rama Krtijoppa Picloi 
V. Emperor. 31 Cr. L. J. 97 : 

128 I. C. 350 : 31 Bom. L. R. 565 : 

A. I. R. 1929 Bom. 327. 

S. 164 — Admissibility — Stalement by 

prisoner in jail impUealing another, tohelhcr ad- 
missible. 

A statement by prisoner in jail implicating 
another person in the commission of the offence 
and subsequently retracted by him is not ad- 
missible in evidence against that other person. 
Noor V. Emperor. 21 Cr. L. J. 189 : 

54 I. C. 898 : 18 A. L. J. 87 : 
2 U. P. L. R. (A) 37 : A. I. R. 1919 All. 13. 

;S. 164 — Admissibilily — Stalement re- 
corded in Police custody. 

''^^tatement written and signed by accused in 
'^istody of Police is inadmissible. Ram Baran 
Sliukla V. Emperor. 34 Cr. L. J. 574 : 

143 I. C. 318 : L. R. 14 All. 67 Cr. : 
1933 A. L. J. 479 : 55 All. 426 : 
I. R. 1933 All. 221 : A. I. R. 1933 All. 356. 

Ss. 164, 533 — Admissibility —Recording 

of confession under S. 104 — .Actual (jucstions and 
ansreers not recorded — Hlagislratc giving evidence 
— Court satisfied that usual precautions rocre 
taken — Admissibility. 

It is not possible to lay down the particular 
questions in each particular case which ought 
to be put, but the Magistrate and the High 
Court have to be satisfied that the confession 
was in fact voluntary. 'Where confessions are 
recorded under S. 104, but the actual questions 
and answers put by the Magistrate to the con- 
fessing accused are not recorded if the Magis- 
trate gives evidence, and satisfies tlie Court 
’ that questions had been' asked and that the 
J^^usual precautions had been taken by him, the 
'confessions are admissible under Ss. 104 and 
.5.33 taken together. Mohammad Din Mcer Din 
v. Emperor. ' 39 Cr. L. J. 488 : 

174 I. C. 881 : I. L. R. 1937 Lah. 658 : 
40 P. L. R. 401 : 10 R. L. 618 ; 
A. I. R. 1938 Lah. 200. 

— S. 164 (2) — Admissibilily — Confession, 

law governing admissibility of. 

S. 1 (2), Cr. P. C., shows that the Cr. P. C. 
docs not affect any special or local law in 
force ; so one must look to the Evidence Act 
for the admissibility of confessions rather than 
to the Cr. P. C. Nga Thein Mating v. Emperor. 

37 Cr. L. J. 920 : 
164 I. C. 162 : 9 R! Rang. 64 : 
A. I. R. 1936 Rang 350. 
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S. 164 — Applicabilily — No production 

of aceused before Court. 

S. 104, Cr. P. C., is not applicable to a case 
if accused is not produced before the Magistrate 
for purpose mentioned therein. Jog Raj v. 
Emperor. 32 Cr. L. J. 290 : 

' 129 I. C. 289 : I. R. 1931 Lah. 177 : 

A. I. R. 1930 Lah. 534. 

' S. 164 — Applicability. 

I -Approver accepting tender of pardon can be 
I examined under S. 101. Emperor v. Hussaina. 
j 35 Cr. L. J. Ill : 

146 I. C. 461 : 6 R. L. 230 : 

; A. I. R. 1933 Lah. 868. 

— S. 164 — Applicabilily — Statements of 

ioilncsscs, application to. 

S. 104 is not confined to confession of the 
accused but applies also to statements taken 
from witnesses, and although it is not desirable 
that witnesses should be pinned down by 
statements under S, 104, recording statements 
of witnesses under that section is not illegal. 
Jehangir Ardeshir Cama v. Emperor. 

28 Cr. L. J. 1012 : 
106 I. C. 100 : 29 Bom. L. R. 996 ; 
8 A. I. Cr. R. 324 : A. I. R. 1927 Bom. 501. 

S. 164 — Cerliftcalc, necessity of. 

For the admissibility of a confession, 
there need not be a certificate introduced in 
S. 104 (.3) by the Amending Act XVIII of 1023, 
since S. 29,* Evidence Act, was not amended. 
Lai Singh v. Emperor. 40 Cr. L. J. 132 : 

178 I. C. 694 : 1938 A. L. J. 943 : 
I. L. R. 1938 All. 875 ; 11 R. A. 327 : 
1938 A. W. R. 642 ; A. I. R. 1938 All. 625. 

S. 164— Certificate of confession defec- 
tive — Magistrate stating in witness-box that he 
complied with formalities— Defect, cured. 

A defect in the certificate or memorandum 
is cured if the Magistrate who records that 
confession states in evidence that he complied 
with all the requirements of the said section. 
Rahmat v. Emperor. 30 Cr. L. J. 49 : 

113 I. C. 65 : 1. R. 1929 Lah. 134 : 

11 L. L. J. 5. 

S. 164 — Ccitificate, omission to append 

— Examination of Magistrate— Defect cured. 

Omission of a Magistrate recording a confes- 
sion to append a certificate that he had 
explained to accused that his confession might 
be used as evidence against him, is an irregu- 
larity cured by examining the Magistrate 
himself and proving that he had made the 
necessary explanation before recording the 
confession. Amina v. Emperor. 

32 Cr. L. J. 579 : 
130 I. C. 641 , 1. R. 1931 Lah. 321 : 

A. I. R. 1931 Lah. 196. 

fV 

Ss. 164, 533 — Certificate— Omission to 

record. 

When Magistr.ate has complied with the provi- 
sions of S. 164, Cr. P. C., but has failed to record 
necessary certfldate on proof by the Magistrate 
that he had complied with the provisions of 
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S. 1C4, the record becomes admissible under 
S. 533. Gog Raj v. Emperor. 

32 Cr. L. J. 290 ; 
129 I. C. 289 ; I. R. 1931 Lah. 177 : 

A. I. R. 1930 Lah. 534. 


Cr. P. CODE (1898), S. 164 

the accused in his defence on the merits 
Mohammad AH v. Emperor. 

35 Cr. L. J. 385 
147 I. C. 390 : 1933 A. L. J. 1551 
6 R. A. 467 : L. R. 15 All. 39 Cr. 

A. I. R. 1934 All. 81 


S. 164 (3) — Certificate appended — Pre- 
sumption as to compliance with formalities. 

Where the certificate required by S. 1G4 (3) 
has been duly appended to record, there is a 
presumption that the precautions in the section 
have been duly taken. Majlii v. Emjicror. 

28 Cr. L. J. 807 : 
104 I. C. 247 : A. I. R. 1927 Lah. 682. 

S. 164 (3) — Certificate — Confession, rceor- 

ding of~Omission of ccrlificale — Effect. 

Where a Magistrate in recording a confession 
refuses to make the memorandum referred 
to in S. 1G4 (3) on the ground that in his 
opinion the confession has not been voluntarily 
made, such confession cannot form part of any 
judicial record and is, therefore, inadmissible 
in evidence. Ram Siidh v. Emperor. 

19 Cr. L. J. 507 ; 
45 I. C. 267 ; 5 O. L. J. 70 ; 
A. I. R. 1918 Oudh 295. 

S. 164 — Certificate — Failure to observe 

formalities — Confession fulfilling all requirements 
of certificate except appending of certificate — 
Defect curable. 

Where a confession recorded under S. 164 
fulfils all ingredients of the certificate except 
one, viz., that the Magistrate believed the 
confession to have been voluntarily made but 
that factor is sup])lied by the Magistrate iir his 
oral evidence, the mere failure of the Magistrate 
to append the certificate is a formal defect 
curable under S. 533. Maroti v. Emperor. 

41 Cr. L. J. 553 : 
188 I. C. 146 : 1940 N. L. J. 210 : 
12 R. N. 333 : A. I. R. 1940 Nag. 230. 

S. 164 (3) — Certificate — Recording of 

confession — Certificate that confession was 

voluntary. 

S. 164 (3) requires the Magistrate first to 
satisfy himself from questions put to the 
accused that the accused is making the con- 
fession voluntarily, and finally to certify after 
he has recorded the confession, that the con- 
fession was, in his opinion, made voluntarily. 
After the confession has been recorded, the 
Magistrate is in a better position to say whether 
the confession was voluntary or not, for the 
manner in which it was made affords some 
indication whether it was made voluntarily. 
Baliram Singh v. Emperor. 

40 Cr. L. J. 937 : 
184 I. C. 274 : 12 R. N. 106 : 
1939 N. L. J. 442 : A. I. R. 1939 Nag. 295. 

S. 164 — Confession — Absence of precau- 
tions — Admissibility. 

In recording a confession, where the Magistrate 
has not recorded the necessary preiiminary 
questions, the confession is admissible in evi- 
dence provided the omission has not injured 


^S. 164 — Confession. 

Admission by accused before Magistrate 
associated with investigating officer — Magis- 
trate not recording admission under S. 1G4 but 
making -written memorandum — Oral evidence of 
Magistrate is admissible, and written memo- 
randum though not admissible can be used 
to refresh memory. Abdulla v. Emperor. (P. B ) 

34 Cr. L. J. 1025 (2) : 

145 I. C. 467 : 34 P. L. R. 612 ; 

14 Lah. 290 : 6 R. L. 109 ; 

A. I. R. 1933 Lah. 716. 


^ S. 164 — Confession before Magistrate in 

Native State — Adm issibility. 

A confession duly taken by a competent 
Jlagistrate of a Native State and certified by 
him to have been read over and explained to 
the accused is admissible against the accused on 
his trial in British India, but such a confession is 
not entitled to the same weight as a confession 
recorded by a British Magistrate. Badan 
Singh V. King-Emperor. 9 Cr. L. J. 297 : 

1 1. C. 444 ; 2 P. R. 1909 Cr. : 

7 P. W. R 1909 Cr. 


S. 164 — Confession by approver — Benefit 

of doubt. 

Where an approver relates also the details of 
some other earlier offence committed by him- 
self and the accused and is not warned by the 
Magistrate against their irrelevancy, the benefit 
of doubt as to tlie extent of pardon should 
be given to him. Nilo Madhab Choudhry v. 
Emperor. 27 Cr. L. J. 957 : 

96 I. C. 509 : 5 Pat. 171 : 

A. I. R. 1926 Pat. 279. 


i 


S. 164 — Confession by co-accused — 

Statement of co-accused, admissibility of. 

Per Chapman, J. — A statement of an accused 
implicating his co-aceused is not relevant. 
Jinbodham Blniian v. Emperor. 

18 Cr. L. J. 623 : 

39 I. C. 991 : 1 P. L. W. 388 : 
1917 Pat. 149 : A. I. R. 1917 Pat. 475. [ 

S. 164 — Confession — Certificate, omis- \ 

sion to append — Effect, . '' 

Omission to record in certificate that accused 
was warned — Magistrate’s testimony that he 
was warned — Confession, admissible. Drummond 
V. Emperor. 34 Cr. L. J. 712 : 

144 I. C. 296 : 34 P. L. R. 702 : 

I. R. 1933 Lah. 434 : 

A. I. R. 1933 Lah. 311 (2) : 

S. 164 — Confession — Jurisdiction. 

Confession before Third Class Magistrate of 
Indian State is admissible. Emperor v. Hulusi. 

34 Cr. L. J. 704 : 

144 I. C. 157 : 1. R. 1933 All. 392 : 

A. I. R. 1933 All. 286. 

S. 164 — Confession — Confession by 

accused — Duty of Magistrate. 



1193 


1194 


ALL INDIA CRIMINAL DIGEST (1904 — 1940) 


Cr. P. CODE (1898), S. 164 

AMien a prisoner is brought before a Magis- 
trate to make a confession, tlic Magistrate is 
bound to question him with a view to discover 
whether lie confesses voluntarilj’. Tliis 
questioning is not a mere fonnalily, but must be 
in pursuance of a real desire to find out the 
object of it. Thein Manns v. Emperor. 

4 Cr. L. J. 198 : 
3 L. B. R. 173. 

S. 164 — Confession — Confession made 

under threat and indueement, and that voluntariUj 
made — Indian Evidenee Act (I of JS72), Ss. 27, 

~2i!. 

If there has been no such lapse of time nor 
opportunity for calm reflection, as would 
enable a Judge to think that the accused 
had the chance realise his position to 
speak out voluntarily, it cannot be 
supposed that the impression of threat and 
inducement has been fully removed at the time 
of his confession, and in such a case mere usual 
stereotyped question whether the accused has 
been induced or threatened, and his answers in 
the negative do not show tliat the impression 
was removed, but show that he even then 
made an untrue statement and such a confes- 
sion is inadmissible, being not voluntary within 
the terms of S . 28, I. E. A. In re : Marrtha 
Bala Eolatram . 7 Cr. L. J. 166 : 

17 K. L. R. 446. 

— : S. 164 — Confession — Construction. 

An admission or confession must be considered 
as a whole. Emperor v. Dciuan Kahar. 

24 Cr. L. J. 497 : 
72 1. C. 961 : 4 P. L. T. 186 : 
A. I. R. 1923 Pat. 13. 

S. 164 — Confession — Duty of Magistrate. 

A Magistrate recording a confe.ssion, must 
(picstion the person making it as to whether 
he is making a voluntarj’ statement. Khushi 
Muhammad v. Emperor. 25 Cr. L. J. 979 : 

81 1. C. 627 : 6 L. L. J. 166 ; 
A. I. R. 1924 Lah. 481. 

S. 164 — Confession, essentials of. 

A confession need not make a clean breast of 
all the details in connection with the crime, 
but if Court is satisfied that it has been 
voluntary, it may take into consideration such 
parts of it as it may consider to be true. 
Rama Kriyappa Field v. Emperor. 

31 Cr. L. J. 97 : 
120 I. C. 350 : 31 B. L. R. 565 ; 
A. I. R. 1929 Bom. 327. 

S. 164 — Confession, essentials of. 

It is only when the utterance is made w’ith an 
aninuis conftntendi that it would become a con- 
fession. If, therefore, the declaration is made 
neither with an intention to confess, nor does 
it amount to an admission of facts from which 
guilt is directly deducible, the declaration 
would not be a confession. Karu v. Emperor. 

38 Cr. L. J. 648 : 
168 I. C. 976 : 20 N. L. J. 103 : 
9 R. N. 285 : 1. L. R. 1937 Nag. 524 : 

A. I. R. 1937 Nag. 254. 

S. 164 — Confession — Gemnneness, etc. — 

Duties of High Court and Sessions Court. 

The genuineness and truth of the confession 
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and the fact of its being volunlarily made 
are matters which are within the exclusive 
province of the Court of Sessions and of the 
High Court and neither the Court of Sessions 
nor the High Court should blindly accept the 
ready-made opinions of the recording Magis- 
trate. Pnig V. Emperor 32 Cr. L. J. 97 : 

128 I. C. 215 : 7 O. W. N. 909 : 

, I. R. 1931 Oudh 23 : 6 Luck. 335 : 

I A. I. R. 1930 Oudh 449. 

S. 164 — Confession in presence of 

I Police. 

I The accused, in Police custody, made a con- 
I fession and was produced before a Magistrate, 
j Tile latter proceeded to record the confession 
' in presence of Police and after recording it, 
remanded the accused to Police custody : Held, 
that the confession was not made voluntarily, 
and it could not be taken into consideration 
against the accused. Ncki v. Emperor. 

25 Cr. L.J. 116: 
76 I. C. 180 : A. I. R. 1924 Lah. 624. 

S. 164 — Confession — Inducement, effect 

of — Police Officer, presence of, effect of — Magis- 
trate, failure of, to comply tcith precautions. 

, A conviction based on confessions made by 
I inducement by the Police, and recorded in 
; presence of Police by Magistrate who fails 
I to comply ivitii tlie provisions of S. 104, 
and inconsistent witli each other and with 
otlier evidence recorded, is bad. Jiubodhan 
Bhuian v. Emperor. 18 Cr. L. J. 623 : 

39 I. C. 991 : 1917 Pat. 149 ; 
A. I. R. 1917 Pat. 475. 

S. 164 — Confession, legality of. 

Information to Deputy Magistrate that accused 
is willing to make confession — No written 
complaint of specific act — No Police investiga- 
tion — Deputy Magistrate ordering confession 
to be recorded — Action held illegal. Sheo 
Prasad v. Emperor. 36 Cr. L. J. 927 : 

156 I. C. 231 ; 1935 O. W. N. 722 : 
7 R. O. 667 : A. I. R. 1931 Oudh 416. 

S. 164 — Confession — Magistrate compe- 
tent to record. 

A Magistrate should not record confession 
under S. 1C4 after the case has been sent 
up to him for enquiry even if the challan 
is taken back. Pahkvan v. Emperor. 

31 Cr. L. J. 533 : 
123 I. C. 540: 
A. I. R. 1930 Lah. 454. 

S. 164 — Confession — Magistrate compe- 
tent to record — Trial by recording Magis- 
trate. 

It is not always necessary that the record- 
ing Magistrate must be other tlian a 
Magistrate conducting enquiry into the guilt of 
the persons alleged to have been confederates 
of the confessing prisoner. Mohindar Singh v. 
Emperor. 33 Cr. L. J. 97 : 

135 I. C. 209 : I. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 

S. 164 — Confession — Magistrate's duty 

to record. 

The section leaves it optional with the 
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Jlagistrate to record the confession or not. 
He is not bound to record it even though 
the person is willing to make a voluntary eon- 
fession. Sidhcsivar Naih v. Emperor. 

36 Cr. L. J. 45 : 
152 I. C. 174 : 1934 A. L. I. 178 : 
58 All. 730 : 7 R. A. 280 : 
A. I. R. 1934 All. 351. 

S. 164 — Confession — Magistrate not 

aeting under S. 164 or S. 364 but giving oral 
vidence of confession — Evidence, if admissible — 
Conviction, legality of. 

The effect of the statute is clearly to pre- 
scribe the mode in which confessions are to 
be dealt with by Magistrates w'hen made 
during an investigation and to render 
inadmissible any attempt to deal with 
them in any other method. Consequently, 
an accused person should not be convicted 
mainly, if not entirelj', on the strength of 
a confession said to have been made by 
him to a Magistrate of which evidence was 
given by the JIagistrate but which was not 
recorded under S. 104 as the evidence of 
such confession is inadmissible where the 
Magistrate neither acts nor purports to act 
under S. 104 or S. 304. Nazir Ahmad v. Empe- 
ror. 37 Cr. L. I. 897 P. C. : 

163 I. C. 881 : 
38 Bom. L. R. 987 : 
1936 O. W. N. 505 : 
1936 M. W. N. 745 : 1936 A. L. I. 895 : 
40 C. W. N. 1221 : 17 P. L. T. 594 : 

1936 O. L. R. 437 (2) ; 
9 R. P. C. 57 : 71 M. L. J. 476 : 
44 L. W. 583 : 19 N. L. J. 214 : 
17 Lah. 629 : 64 C. L. J. 445 : 

39 P. L. R. 43 : 
38 P. L. R. 802 P. C. : 
A. I. R. 1936 P. C. 253 (2). 

S. 164 — Confession — Mode of record- 
ing. 

In recording a confession under S. 104, the 
Magistrate has no right whatever to cjoss- 
examine the man who is making the state- 
ment. Abdul Jalil Khan v. Emperor. 

32 Cr. L. J. 152 ; 
128 I. C. 593 : 1930 A. L. I. 1105 : 

I. R. 1931 All. 65: 
L. R. 12 All. 1 Cr. : 
A. I. R. 1930 All. 746. 

S. 164— ‘Confession, on inducement — 

—Effect of. 

The accused, a Punjabi village boy of 10, 
made a confession to tlie Zaildar ' to wdiom 
he was taken by the Police. The Zaildar 
told him “you are a minor. You w'ill be 
let off if you tell the truth before the 
Police just as you hav^e done in our presence.” 
The Magistrate who recorded the confession 
gave evidence that he told the accused that he 
was not to allow any inducement to operate 
upon his mind in making the confession Held, 
that the assurance made by the Zaildar to 
the accused either itself would operate upon 
his mind when he made the confession or 
that- the inducement would, in all probabi- 
lity, have been repeated before the confession 
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was made and the confession must be 
excluded. Faiz Ahmad v. Emperor. 

38 Cr. L. J. 27 : 
165 I. C. 880 : 9 R. L. 313 : 
A. I. R. 1936 Lah. 855. 

S. 164 — Confession of co-accused — Corro- 
boration, necessity of. 

The confession of a co-accused cannot be 
made the basis of conviction unless it is 
corroborated in material particulars by 
independent evidence and confession of one 
co-accused cannot be said to be corroborated 
by the confession of another co-accused. 
Kama Kriyappa Pichi v. Emperor. 

31 Cr. L. J. 97 : 
120 I. C. 350 : 31 Bom. L. R, 565 : 

A. I. R. 1929 Bom. 327. 

S. 164 — Confession— Oral. 

A Magistrate is not bound to record a 
confession under S. 1G4 and oral proof of unre- 
corded confession made to a Magistrate 
is not excluded by S. 01, Evidence Act. 
Sidhcsh’iOar Nath v. Emperor. 

36 Cr. L. J. 45 : 
152 I. C. 174 : 1934 A. L. J. 178 : 
56 All. 730: 7 R. A. 280 : 

3 A. W. R. 459: 
A. I. R. 1934 All. 351. 

S. 164 — Confession— Oral. 

It is not at all fair to avoid the precaution 
laid down in Ss. 1C4, Cr. P. C., and endea- 
vour to prove oral confessions made to 
Magistrate.s, some of whom had no power to 
record a confession at all. Lai Singha v. Empe- 
ror. 37 Cr. L. J. 940 : 

164 I. C. 373 ; 9 R. L. Ill : 
38 P. L. R. 881 : 
A. I. R. 1936 Lah. 707. 

S. 164 — Confession — Presumption of 

genuineness. 

Whenever the conditions specified in S. SO 
arc complied with, it must he presumed that 
the document is genuine, and that the confes- 
sion was duly taken ; but, nevertheless, the 
Court is bound to treat it as irrelevant if it 
should appear to the Court that it was pro- 
cured by any inducement, threat or promise. 
Emperor v. Dcroan Kahar. 24 Cr. L. J. 497 : 

72 I. C. 961 : 4 P. L. J. 186 : 
A. I. R. 1923 Pat. 13. 

S. 164 — Confession — Questions, form 

of- 

S. 1G4 does not prescribe that questions must 
be in a special form but there must be some 
questions designed to reveal w'hether the state- 
ment is being made voluntarily. To ask a 
question wdiich can only test the accused’s 
memory is not a compliance with the provisions 
of this section. Emperor v. Kommoju Brah- 
man. 41 Cr. L. J. 533 : 

188 I. C. 57 : 19 Pat. 301 : 
6 B. R. 577 : 12 R. P. 674 : 
A. I. R. 1940 Pat. 163. 

S. 164 — Con<'ession recorded in Native 

Stale. 

A confession recorded in Gwalior State under 
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S. 70, Cr. P. C., in force llierc, can be used 
in British India under tlic provision of S. 80, 
Evidence Act. Lai Singa v. Emperor. 

40 Cr. L. J. 132 ; 
178 I. C. 694 : 1938 A. L. J. 943 : 
I. L. R. 1938 All. 875 : 11 R. A. 327 : 
1938 A. W. R. 642 : A. I. R. 1938 All. 625. 

S. 164 — Confession, recording of. 

The c.xact words of the warning; under the 
provisions of S. ICI given to a person making 

confession, arc not very material, provided 

Magistrate explains and the jjcrson making the 
statement clearly understands that he need 
not make a confession. Eatva Singh v. Emperor. 

26 Cr. L. J. 1458 : 
89 I. C. 1026 : 7 L. L. J. 250 : 
A. I. R. 1925 Lah. 448. 

S. 164 — Confession. 

Recording of confession — Prisoner should be 
allowed to make any statement. Shco Prasad 
V. Emperor. 36 Cr. L. J. 927 : 

156 I. C. 231 : 1955 O. W. N. 722 : 
7 R. O. 667 : A. I. R. 1935 Oudh 416. 

S. 164 — Confession, recording of — Dultj 

of Magistrate. 

Jlagistratc recording confession should avoid 
handing over document after completion to 
Police in charge of the prisoner. In absence 
^ of suggestion that it was tampered with and 
of prejudeo, S. 104 will be dcc'med to have been 
complied with. Hans Raj y. Emperor, 

37 Cr. L. J. 504 : 
161 1. C. 900 : 37 P. L. R. 605 : 
16 Lah. 345 : 8 R. L. 811 ; 
A. I. R. 1936 Lah. 341. 

S. 164 — Confession — Retraction — Cor- 

Toboration. 

Where a hatchet was produced three days 
after a murder from a place which was acces- 
sible to others as well, and the confession was 
retracted : Held, that discovery was not 
sufllcient corroboration and that the accused 
must get benefit of doubt. Khair Mahomed v. 
Emperor. 35 Cr. L. J. 17 : 

146 I. C. 180 : 6 R. S. 57 : 
A. I. R. 1933 Sind 313 (2). 

S. 164 — Confession to Police Patel. 

A confession made to a Police Patel is invalid. 
Emperor v. Rama Dhan Powar. 

16 Cr. L. J. 740 ; 
31 I. C. 340 : 17 Bom. L. R. 898 : 

A. I. R. 1915 Bom. 140. 

S. 164 — Confession, unrecorded — Admis- 
sibility. 

Per Shah, J. — A confession made to a Magis- 
trate which is not reduced into writing is 
inadmissible in evidenee and cannot, therefore, 
be proved by oral evidenee. Emperor v. Maridi 
Sanlu More. 21 Cr. L. J. 65 : 

54 I. C. 465 ; 21 Bom. L. R. 1065 : 

A. I. R. 1920 Bom. 322. 

S. 164 — Confession — Voluntariness — 

Proof, 

The truth or voluntariness may not unreason- 
ably, though not necessarily, be inferred where 


the truth of the confession is established. 
Emperor v Dc-.can Kahar. 24 Cr. L. J. 497 : 

72 I. C. 961 : 4 P. L. T. 186 : 
A. I. R. 1923 Pat. 13. 

S. 164 — Confession tvithin sight of Police 

— Admissibility. 

A confession made by accused, within sight 
and hearing of a Police Officer and not taken in 
accordance with S. 10-1, is not admissible in 
evidence. J iubodhan Dhuian y . Emperor. 

18 Cr, L. J. 623 : 
39 I. C. 991 : 1 P. L. W. 388 : 1917 Pat. 149 : 

A. I, R. 1917 Pat. 475. 

Ss. 164, 364 — Construction — Construc- 
tion of Ss. IGl and 3G4 — Precautions to be 
observed. 

Ss. 1G4 and 304, Cr, P. C., must be looked at 
and construed together. It is wrong to say 
Hunt the only effect of S. 104 is to allow 
evidence to be put in a from in which it can 
prove itself under Ss. 74 and 80 of tlic Evidence 
Act, as if such a construction is adopted, all 
the precautions and safeguards laid down by 
Ss. 104 and ,804 would be of such trifling value 
as to be almost idle. Nazir Ahmad v. Emperor. 

Xl Pr T T 5107 . 

163 I. C. 881 : 38 Bom. L. R.' 987 i 
1936 O. W. N. 505 : 1936 M. W. N. 745 : 

1936 A. L. J. 895 : 40 C. W. N. 1221 : 
17 P. L. T. 594 : 1936 O. L. R. 437 (2) : 
9 R. P. C. 57 : 71 M. L. J. 476 : 44 L. W. 583 : 
19 N. L. J. 214 : 17 Lah. 629 : 64 C. L. J. 445 : 

39 P. L. R. 43:38P. L. R. 802 : 
A. I. R. 1936 P. C. 253 (2). 

S. 164 (3) — Construction — Record, 

meaning of. 

The word ‘ record ’ in S. 104, Cl. (3), must 
necessarily mean “ making a part of a judieial 
reeord,” and not merely writing out. Emperor 
V. Kadar. 5 Cr. L. J. 4 : 

8 Bom. L. R. 950. 

S. 164 — Defect in Procedure — Effeet. 

Where the Magistrate says in Court that he 
had asked questions but had forgotton to record 
them, then S. 533 would be applicable ; 
and S. 91, Evidence Act, will cause no 
dilficulty. But if Magistrate does not supply 
the defect in the written form with oral 
evidence, S. 533 cannot help. Emperor v. 
Kommojee Brahman. 41 Cr. L. J. 533 : 

188 I. C. 57 : 19 Pat. 301 : 6 B. R. 577 : 
12 R. P. 674 : A. I. R. 1940 Pat. 163. 

S. 164 — Evidentiary value — Admission 

before Committing Magistrate that a certain 
siatement teas made tinder S. 164 — Transfer of 
deposition to Sessions’ record — Statement made 
under S. 164, whether evidence. 

AVhere a witness is asked by the Committing 
Magistrate whether he made a certain 
statement under S. 104, and the witness admits 
having made .sueh statement, and the deposition 
of the witness before the Committing Magistrate 
is subsequently transferred to the Sessions’ 
record under S. 288, the statement under S. 164 
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cannot be treated as substantive evidence. 

In re : Karuppana Pillai. 28 Cr. L. J. 279 : 

100 I. C. 359 : 7 A. I. Cr. R. 430. 
— S. 164 (2) — Evidentiary value — Confes- 
sion not reeorded in accordance with law — Conflict 
with prosecution evidence — Confession, value of. 

A confession not recorded in accordance with 
the procedure in S. 1G4 (2), read with S. 364, 
and the details of which conflict with the 
prosecution evidence and which is retracted on 
the first possible occasion, is of no value as 
evidence as against the person making it. 
Harphul v. Emperor, 25 Cr. L. J. 58 : 

75 I. C. 762 : A. I. R. 1923 Lah. 429. 

S. 164 — Evidentiary value — Magistrate 

telling accused that they are Magistrates — Fact not 
recorded in memos— Confessions, value of. 

Where the Magistrates all state that they told 
the accused that they were IMagistrates, but 
curiously enough, all forgot to record this fact 
in the memos prepared by them, such 
confessions are of little evidentiary value. 
Lai Singh v. Emperor. 37 Cr. L. I. 940 : 

164 I. C. 373 ; 9 R. L. Ill : 38 P. L. R. 881 : 

A. I. R. 1936 Lah. 707. 

— S. 164 — Evidentiary value of statement 

or confession. 

What statements or confessions made under 
S. 164 are admissible at a trial, must depend 
upon the Law of Evidence. A statement or 
confession made under S. 164 is not, simply 
because it is made under S. 164, admissible at 
a trial for any or every purpose. Ghulam Muh- 
ammad Khan v. Emperor. 26 Cr. L. J. 878 : 
86 I. C. 814 : 4 Pat. 327 : 6 P. L. T. 598 : 
3 Pat. L. R. 175 Cr. ; A. I. R. 1925 Pat. 536. 

S. 16^— Evidentiary value. 

Omission to follow Rules by Local Govern- 
ment for recording confession — No breach of 
S. 164 — Confession is not per se bad. Nibar 
V. Emperor. 34 Cr, L. J. 838 ; 

144 I. C. 769 ; 10 O. W. N. 642 : 
6 R. Oudh 10 : A. I. R. 1933 Oudh 299. 

S. 164 — Evidentiary value — Statements 

of witnesses — Presumption. 

Where statements of witnesses are recorded 
under Ss. 164, 512, they are presumed as 
genuine and it is not necessary that the 
Magistrate who recorded them should be 
examined. Emperor v. Lalji Bai. 

37 Cr. L. J. 235 : 
160 I. C. 181 : 16 P. L. T. 730 : 
2 B. Rang. 180 : 8 R. Pat. 180 ; 

A. I. R. 1936 Pat. 11. 

S. 164 — Evidentiary value. 

Statements recorded by a Magistrate, in the 
course of a Police investigation under S. 164, 
are evidence in a stage of a judicial pro- 
ceeding. In re ; Maromma. 

34 Cr. L. J. 92 : 
140 I. C. 756 : 1933 M. W. N. 100 ; 
I. R. 1933 Mad. 43 : A. I. R. 1933 Mad. 125. 

S. 164 — Extra-judicial confession — For- 
malities — Proof. 

Extra-judicial confession cannot be proved 
if made to a Magistrate, unless .the provisions 
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of S, 164 have been complied with. 
Emperor- v. Kommoju Brahman. 

41 Cr. L. J. 533 : 
188 I. C. 57 : 19 Pat. 301 : 6 E. Rang. 577 : 

12 R. Pat. 674 : A. I. R. 1940 Pat. 163. 

S. 164 — Extra-judicial confession to 

doctor — Admissibility. 

Extra-judicial confession to a doctor cannot 
carry the same w'eight as a confession duly 
recorded under S. 164 but is admissible / 
under S. 21, Evidence Act. Emperor v. . 
Kommoju Brahman. 41 Cr. L. J. 533 : 

188 I. C. 57 : 19 Pat. 301 ; 6 B. Rang. 577 : 

12 R. Pat. 674 : A. I. R. 1940 Pat. 163.. 

5s. 162, 164 — Granting copies — Accu- 
sed's right to copies of statement in the 
course of investigation. 

Neither under the Cr. P. C. nor under English 
Law is accused under remand entitled before 
the commencement of the preliminary enquiry 
against him to copies of statements of 
persons recorded by a Magistrate under S. 104. 

In re : Muthia Swamiyar. 6 Cr. L. J. 346 : 

17 M. L. J. 471 : 1. L. R. 30 Mad. 466. 

S. 164 — Granting copies of statements ■ 

of witnesses. 

A Magistrate should not refuse to grant to 
the accused copies of the statements recorded 
under S, 164, Cr. P. C., of persons who are ^ 
to appear as witnesses in the case. Ghulam 
Nabi V. Emperor. 30 Cr. L. J. 760 : 

117 I. C. 377 : 1. R. 1929 Lah. 649 ; 

A. I. R. 1929 Lah. 429. 

S. 164 — Grariting copies — Statements 

under S. 16i — Accused, if entitled to copies 
thereof. 

The statements recorded under S. 164 
are public documents within the meaning of 
S. 74, Evidence Act. Therefore, the accused 
is entitled to copies of these documents, 
and where the Magistrate refuses to grant 
them to the accused, he is in error. 
Bhcrumal Khanchand v. Emperor. 

39 Cr. L. J. 57 : 
171 1 . C. 993 : 10 R. Sind 134 : 

A. I. R. 1937 Sind 303. 

— S. 164 (2) — Criminal Procedure Code, 

granting copies. 

Accused has right to take copies of statements 
recorded by ' Magistrate. Ilari Chand v. ‘ 
Emperor. 32 Cr. L. J. 253 (2) : 

129 I. C. 193 : I. R. 1931 Lah 129 : 

A. I. R. 1931 Lah. 59. 

S. 164 — Identification — Proof of — That 

maker of statement is person in Cotirt, if can be 
proved by Police Officer. 

The fact that the person who made a state" 
ment under S. 164 is the person in Court, can 
be proved by the Police Officer who had the 
statement recorded and the trying Magistrate 
need not be examined, Sadulla v. Emperor. 

39 Cr. L. J. 864 (b) : 
177 I. C. 32 : 40 P. L. R. 752 11 R. L. 276 : 

A. I. R. 1938 Lah. 477. 

S. 164 — Jurisdiction. 

A Magistrate recording a confession need not 
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bo one having jnrisdiclion in tlic ease. ; 
Ghimta Uraon v. Emperor. 19 Cr. L. J. 135 : 
43 I. C. 423 ; 4 P. L. W. 14 : 1918 Pat. 27 : 

3 P. L. J. 291 : A. I. R. 1918 Pat. 179. 
-S. 164 — Jurisdiclion — Ilonornry Magis- 
trate, power of, to record confessiou. 

An Honorary Jlagistrate of the Tliird Cla'-s 
not empowered to sit singly, has nevertheless 
power to record a confession. Ghintia Vrana 
V. Emperor. 19 Cr. L. J. 135 ; 

43 I. C. 423 : 4 P. L. W. 14 : 1918 Pat. 27 : 
- 3 P. L. J. 291 : A. I. R. 1918 Pat. 179- 

S. 164 — Jitrisdielion — Magistrate record- 
ing statements, is Court. 

A Magistrate recording statements tinder 
S. 104, is a Court within the meaning of S. Ifi.";. 
Conseqiicntlj', when an offence under S. 

Penal Code, is alleged to have been committed 
in respect of previous statements under S. 101, 
cognizance of the offence cannot be taken 
without a complaint of aucli Court or Court to 
which it is subordinate. liar Naraiti v. 
Jloshiar Singh. 36 Cr. L. J. 1505 ; 

158 I. C. 1118 : 19.35 A. L. J. 228 : 
1935 A. W. R. 131 : 57 All. 778 : 8 R. A. 372 ; 

A. I. R. 1935 All. 341. 

S. 164 — Jurisdiction — Tcritorial, limits 

of— Confession, recording of, hij Magistrate — 
Power, whether limited to District in which 
Magistrate appointed. 

In recording a confession under S. Kit, a Magis- 
trate docs not perform an act but exercises a 
power with which he is invc.slcd, and as the 
Jurisdiction and powers of a Magistrate are 
limited to the district in which he is appointed, 
this power can be exercised in such district 
only. Nahar Singh v. Emperor. 

22 Cr, L. J. .567 : 
62 I. C. 583 : 19 A. L. J.355 : 

3 U. P. L. R. All. 66. 
A, I. R. 1921 All. 61. 

S. 164 — Jurisdiction. 

Where no questions to ascertain whether 
the statement is voluntary or not are put, the 
Magi.strate has no jurisdiction to record a 
a confession. Such a confcs.sion is inadmis- 
sible. Emperor v. Konnufs Brahman. 

41 Cr. L. J. 533 : 
188 I. C. 57 : 19 Pat. 301 : 6 13. R. 577 : 
12 R. P. 674 : A. I. R. 1940 Pat. 163. 

S. 164 — Memorandum. 

If the memorandum contains the proper note 
at the foot of it, all necessary formalities pur- 
porting in the foot-note to have been perform- 
ed shall be presumed to have in fact been 
performed. Kheman v. Emperor, 

26 Cr. L. J. 1074 : 
88 I. C. 18 : 6 Lah. 58 : 
A. I. R. 1925 Lah. 315. 
S. 164 — Miscellaneous. 

A confession made to a .Magistrate in a 
Xative State though not recorded according to 
S. 1C4, is admissible as an extra-judicial con- 
fession. Muhammad Bun' v. Emperor. 

35 Cr. L. J. 1328 : 
151 I. C. 311 (b) : 7 R. S. SO : 
A. I. R. 1934 Sind 103. 
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S. 164 — Miscellaneous — Confasic.n 

made out of British Jtidia. 

.\ confession made oiil.-iiic Briti.sli India 
cannot be rejected merely because the provi- 
sions of S, Kit Mere not comiilicd with. All 
that has to be seen in sm-h ;i case is that there 
is nothing against the substantive law^ or 
natural law to vitiate it. Bhau Singh v. 
Emperor. 33 Cr. L. J. 460 : 

137 1. C. 196 : I. R. 1932 Lah. 323 : 

A. I. R. 1932 Lah. 367. 

S. 164 — Miscellaneous — Government’s 

])owcr to male rules for regulating confession. 

There is no section of tlic Cr. P. C. which 
gives the Is.xceutive Government power to make 
rules to .sup])lcmcnl the Code, and whatever 
value may be attached to the jiara. 853 (d) in 
the Manual of Government Orders, it cannot 
have any legal effect as regards tlic admissi- 
bility or inadmissibility of the confession. 
Eat Singh v. Emperor 40 Cr. L. J. 132 : 

178 I. C. 694 : 1938 A. L. J. 943 : 
1. L. R. 1938 All. 875 : 11 R. A. 327 ; 

1938 A. W. R. 642 : 
A. 1. R. 1938 All. 625. 

S. 164—.Misccllancons — Bctnrn of 

statement to pleader, Icgulitij of. 

Under Sub-s. (tl) of .S. Kit, statements or con- 
fe.ssions recorded are to be forwarded to the 
Magistrate by whom tlic ease is to be tried. 
Returning of statements recorded under S. 104 
citlicr to wilne.sscs or to the Pleader is wholly 
illegal. Mohammad Cassim v. Shaik Thumbit 
.Sahib. 41 Cr. L. J. 392 : 

187 I. C. 77:12 R. Rang. 310: 
A. I. R. 1940 Rang. 33. 

S. 164— il/odc of recording confession. 

A confession recorded in answer to the 
question — {“ After due warning) do you want 
to say anything ?” without any indication of 
what the due warning was, cannot bo accepted 
ns a confession recorded in accordance with 
law. Madhu Majhi v. Emperor. 

22 Cr. L.J. 119 (a): 
59 I. C. 551 : 2 P. L. T. 129 : 
A. I. R- 1921 Pat. 306! 

S. 164 (3) — Mode of recording confes- 
sion — Duty of Magistrate. 

Under S. 104 (3) no Magistrate should re- 
cord any confession unless upon questioning 
the 2 )crson making it, he has reason to believe 
that it is made voluntarilj' and should 
refuse to proceed with the recording of the 
confession until he has had a satisfactory 
answer to his question. Bagho Laya v. Emperor. 

18 Cr. L. J. 721 : 
40 I. C. Ill : A. I. R. 1917 Pat. 322. 

S. 16^— Mode of recording confession — 

Madras Criminal Buies of Practice, B. So — 
Omission of Magistrate to record reasons for be- 
lieving confession to be voluntary and to inform 
accused that he is not going to be taken as an 
approver — Value of confession, 

•Though the rule laid down by R. 85 of the 
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Madras Criminal Rules of Practice, that a 
Magistrate shall not record any statement or 
confession until he has first recorded his 
reasons for believing that the accused is pre- 
pared to make the statement voluntarily and 
until he has explained to the accused that 
he is under no obligation to answer any 
question and that it is not intended to make 
him an approver is though a rule of practice 
its non-observance is a serious defect and 
must necessarily have a bearing on the ques- 
tion of the admissibility or, at any rate, the 
value of the confession and tliis is all the 
more so in cases where the case for the pro- 
secution practicallj' rests on the confession. 
Govinda Sttbbaramayana v. Emperor. 

38 Cr. L. J. 753 : 
169 I. C. 372 : 1937 M. W. N. 178 : 
1937 1 M. L. J. 750 : 10 R. M. 19 : 

A. I. R. 1937 Mad. 324. 

S. 164 — Mode of recording confession. 

Non-compliance with provisions of S. 1G4 — 
Oral evidence by officer recording it can be 
given. Mongol Singh v. Emperor. 

36 Cr. L. J. 287 : 
153 I. C. 121 ; 35 P. L. R. 349 ; 

7 P. L. 381. 

S. 164 — Mode of recording — Confession, 

recording of, in Calculta, of offence commitled in 
mofussil. 

Accused arrested in Calculta by Police 
who were holding the investigation under 
Chap. XIV, Cr.P.C. — production of the accused 
before Magistrate at Calcutta for recording of 
confession is an act done during investigation 
that was being held and Magistrate is bound 
to com]5ly with provisions of S. 104, in re- 
cording the confession. Emperor v. Garib Hari. 

27 Cr. L. J. 621 : 
94 1. C. 365 : 30 C. W. N. 454 : 
A. I. R. 1926 Cal. 742. 

S. 164 — Mode of recording Confession — 

Worning io accused — Recording reasons for believ- 
ing slaicmcnl as voluntary. 

Magistrate recording the confession of an 
accused must give him a •warning, and 
should also put questions to satisfy himself 
that the confession was voluntary, and the 
questions with its answer must be recorded. 
Becauses the Courts before whom the confes- 
sion is used must have materials on which 
they can be satisfied that the confession was 
in fact voluntary. The Magistrate must, 
therefore, record a brief statement of his 
reason for believing that the statement was 
voluntarily made. Emperor v. Ramsidh Rai, 

39 Cr. L. J. 725 : 
176 I. C. 530 : 4 B. R, 724 : 11 R. P. 79 ; 

A. I. R. 1938 Pat. 352. 

S. 164 — Mode of recording — Formalities 

not observed. 

Where a Magistrate puts down the gist of the 
confession in the narrative form without re- 
cording the questions and answers though 
both the Magistrate and the accused are 
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Bengalees, and does not remember the exact 
words used by the accused, and does'l'not 
inform the accused that he is a Magistrate nor 
does he put to the accused questions to find 
out whether the reply which the accused is 
about to make is a voluntary one, there is no 
compliance with law or recording a confession. 
Emperor v. Garib Hari. 27 Cr. L. J. 621 ; 

94 I. C. 365 : 30 C. W. N. 454 : 

A. I. R. 1926 Cal. 742. 

S. 164 — Mode of recording. 

In recording a confession, Magistrate should 
satisfy himself that it is voluntary and true and 
should not accept it as a matter of course. 
Patcy Sill v Emperor. 32 Cr. L. J, 1052 ; 

133 I. C. 593 ; 1931 A. L. J. 1000 : 
L. R. 12 All.- 117 Cr. : I. R. 1931 All. 705 : 

A. I. R. 1931 All. 609. 

S. 164 — Mode of recording.' 

It is the duty of a ^Magistrate to satisfy 
himself that the confession is made voluntarily 
and it is the imperative duty of the Magistrate 
to record those questions and answers which 
have satisfied him that the confession is in fact 
voluntary so that the Court of Sessions and 
High Court may Judge the voluntary nature 
of the confession. Emperor v. Shambhu. 

135 I. C. 838 : 1932 A. L. J. 162 : 
L. R. 13 All. 48 Cr. ; I. R. 1932 All. 102; 

A. I. R. 1932 All, 228. 

S. 164 — Mode of recording — Record of 

questions — Duty of Magistrate. 

Under S, 1G4, a Magistrate recording a con- 
fession, is bound to record every question that 
he puts to person making the confession, 
otherwise it might’ be impossible to tell how 
far the deponent has deposed voluntarily to a 
matter and how far his statement was extracted 
from him by questioning in the nature of 
cross-examination, Hasan AH v. Emperor. 

26 Cr. L. J. 1209 : 
88 I. C. 729 ; 23 A. L. J. 719 ; 
L. R. 6 All. 137 Cr. : 
A. I. R. 1926 All. 22. 

S. 164 — Mode of recording statement. 

To record the statement of an accused 
person under S.s. 1G4 before any sort of 
evidence for prosecution has been taken is 
contrary to law. Chedan v. Emperor. 

1 Cr. L. J. 699 ; 
7 O. C. 191. 


S, 164 — Nature of. 

The provisions of S. 104- (3), Cr. P. C., are 
mandatory. Emperor v. Kommoju Brahman. 

41 Cr. L. J. 533 : 
188 I. C. 57 : 19 Pat. 301 : 6 B. R. 577 : 

12 R. P. 674 : 
A. I. R. 1940 Pat. 163. 

S. 164— Ora? confession. 

Confession intended to be admitted in evidence 
must be recorded according to S. 164 — Oral 
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eonfcssiun wlicn it is rctrarto;!, iias very litllc 
wci"Iit. Knrnvi Sinf^h v. F.tnprror. 

37 Cr. L. J. 231 : 
1601. C. Ill : 16Lah. 454 : 

' 37 P. L. R. 745 : 8 R. L. 492 : 

A. I. R. J936 Lah. 8. 

S. 164 — Orttl ror.fcs^.ini > — 

liUj. 

Oral confession to a Maijistratc is admissible 
in evidence under S. 2!). l’,vi<l"nec .Act. 
Jiaxvri v. Emperor. 35 Cr. L. J. 303 : 

147 I. C. 113 : 10 O. \V. N. 923 : 

6 R. O. 226 : 
A. I. R. 1933 Oudh 432. 

Ss. 164, 364 — Coojession — .-idmixxibililtj 

— Oral evidenre. 

A JlaRislratc is not bound to rcconl sl.alc- 
incnts, wlictber in the nature of information 
by witncsse.s about a crime, or admissions by 
persons wlio have taken part in a crime, if 
made in tiic course of an investiRation before 
tlie commencement of a trial or inquiry. Such ' 
.statements are Roverned by S. 101 of the , 
Cr. P, C. In re ; Tamicdt/palle Peddn Oln<i<tdu. 

23 Cr. L. J. 680 : 
69 I. C. 264 : 14 L. W. 542 : 
1921 M. W. N. 779 : 20 M. L. T. 107 : 
42 M. L. J. 37 : 45 Mad. 230 : 
A. I. R. 1922 Mad. 40. 

S. 164 — Procedure. 

Magistrate .satisfied by questions that confes- ! 
.sion was voluntary — It was unnecessary to 
record quc.stions and answers. Hfrihir Sin"li 
v. Emperor. 33 Cr. L. J. 242 : . 

136 I. C. 19 : 33 P. L. R. 241 : 

I. R. 1932 Lah. 195 ; A. I. R. 1932 Lah. 204. 


the MaRistrate has in fact satisfied Iiimself 
about the voluntary nature- of confession and 
the High Court or Appellate Court is satisfied 
that he did so. Abdul Ghaut v. Emperor. 

32 Cr. L. J. 985 : 
133 I. C. 55 : L R. 1931 Lah. 727 : 

A. 1. R. 1931 Lah. 763. 

S. 164 — Tlreording of confession — Accus- 
ed produeed before Mngistrnle for remand making 
stalcmenl admilling gtiilt — Magistrate recording 
statement '.eithout compiping xoith provisions o/ 
5’.<. Ib'd and 30 1 — Magistrate examined as xoitness 
—.Statement admitting guilt, if admissible. 

Where the accused when produced before a 
.Magistrate for remand, makes a statement 
admitting that he had committed the crime 
and the .Magistrate is examined ns a witness 
in the trial, the statement is inadmissible in 
evidence if the Magistrate who had recorded 
the statement had made no attempt to comply 
with the provisions of Ss. ICt and 3C4-, 
Cr. P. C. The King v. Saxe Min. 

40 Cr. L. J. 691 : 
182 I. C. 705 : 1939 Rang. 97 : 
12 R. Rang. 25 : A. I. R. 1939 Rang. 219. 

S. 164 — Recording of confession — 

.■lecused's signatures not taken — Admissibility. 

The confession of an accused is not inadmis- 
sible in evidence merely because the signature 
of the ae(;uscd had not been secured and can 
be admitted :ind noted upon after examining 
the .Magistrate if the irrcgulgarity has not in 
anv wav prejudiced the accused. Da Yin v. 
Empero'r. 31 Cr. L. J. 297 : 

121 1. C. 782 : 7 Rang. 759 : 
A. I. R. 1930 Rang. 53. 


S. 164 — Procedure. 

Magistrate should record the accused’s 
expression of willingness to be placed before 
the Magistrate, and his readiness to confess, 
etc. Nazir v. Emperor, 34 Cr. L. J. 489 : 

143 I. C. 67 : 1932 A. L. J. 1125 : 
L. R. 13 All. 157 Cr. : 55 All. 91 : 
1. R. 1933 All. 170 : A. I. R. 1933 All. 31. 

S. 164 — Recording of confession. 

A Magistrate after recording confessions 
should not make them over to the Police 
Ofiicers. Indar Bail v. Emperor. 

32 Cr. L. I. 818 : 
132 I. C. 185 : I. R. 1931 Lah. 537 : 

A. I. R. 1931 Lah. 408. 

S. 164 (3) — Recording of confession — 

Absence of caution — Effect. 

Where in recording a confession the Magis- 
trate fails to convey the caution required by 
S. 104 (.3), the failure invalidates the eonfession 
and makes it inadmissible in evidence against 
the accused. Ilnusabai Bala Shindc v. Emperor. 

34 Cr. L. J. 73 ; 
140 I. C. 740 : 34 Bom. L. R. 1240 ; 
56 Bom. 542 : 1. R, 1933 Bom. 30 ; 

A. I. R. 1932 Bom. 553. 

S. 164 — Irregulariltj — Recording of 

confession -.dbsence of necessary questions. 

Omission to record all the questions an d 
answers of the accused, is immaterial provided 


S. 1G4— Recording of confession — 

Certificate, absence of — E.ramination of Magis- 
trates — Defect, curing of. 

A confession of an accused was reeorded by 
a Magistrate after giving him ten minutc.s’ time 
to rcllect. But no certificate as required by 
S. lOl, was appended. The Magistrate himself 
was examined ns a witness and had deposed 
that he had satisfied himself that the confes- 
sion was made voluntarily and that he had 
warned the accused : Held, that this confession 
was admissible in evidence. Karlar Singh v. 
Emperor. 39 Cr. L. J. 769 : 

176 I. C. 666 : 40 P. L. R. 854 : 11 R. L. 224 : 

A. I. R. 1938 Lah. 556. 

S. 164 — Recording of confession — 

Certificate defective — Statement of Magistrate 
recording confession, xchether can cure defect. 

IVhere the memorandum appended to a confes- 
sion is defective, the defect may be cured by 
recording the statement of the Magistrate who 
recorded the confession and if such statement 
shows that the requirements of S. 164 were 
complied with, the confession will be admissible 
in evidence. Kheman v. Emperor. 

26 Cr. L.J. 1074: 

88 I. C. 18 : 6 Lah. 58 : 

A. I. R. 1925 Lah. 315. 

S. 164 — Recording of confession — Condi- 
tion precedent. 

No statement should be recorded under this 
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section unless the person making it is a free 
agent and voluntarily agrees to have his 
statement taken down. Ilirn Lrtl v. Emperor. 

19 Cr. L. J. 517 : 
45 I. C. 277 : 18 P. W. R. 1918 Cr. : 
16 P. R. 1918 Cr. : 63 P. L. R. 1918 Cr. : 

A. I. R. 1918 Lah. 171. 

S. 164 — liccording of roufession — Condi- 1 

(ion precedent, 

S. 104 lays down that no Magistrate shall 
record any confession unless he has reason to 
believe that it was made voluntarily, j 
Xo hard and fast rule can he laid down on the i 
subject of questioning accused as to voluntarj' 
nature of confession. Emperor v. Deioan Kahnr, ' 

24 Cr. L. J. 497 : 
72 I. C. 961 : 4 P. L. T. 186. 
A. I. R. 1923 Pat. 13. 
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judiced by them. Kishan Chand Kcioal Ram 
A. Emperor. 39 Cr. L. J. 448 : 

174 I. C. 449 : 10 R. Pesh. 64 : 
A. I. R. 1938 Pesh. 5. 

S. 164 — Recording of Corijeision — De- 
fect, curing of. 

Even if a statement be not recorded strictly 
in conformity witli S. 104, so long as the 
Magistrate purports to have recorded it under 
that section, and even after the statement 
has been received in evidence, S. .'533 can be 
resorted to. Jin Yin v. Emperor. 

31 Cr. L. J. 297 : 
121 I. C. 782 : 7 Rang. 759 : 
A. I. R. 1930 Rang. 53. 

Ss. 164, 533— Recording of Confession— 

I.'efccI, effect of. 

Under S. .'333 non-compliance with the pro- 
visions of .S. 104 is curable only if the error has 


Ss. 164, 533 — Recording of ronfc.ss'.on— | 

Confession not recorded Inj Magistrate himself — 
Effect. j 

A confession not actually taken by a Magis- | 
tratc himself can be proved by examining the 
Magistrate as a witness — Such an irregularity 
is curable under S. ;'333. liadan Singh v. 
King-Emperor. 9 Cr. L. J. 297 : 

1 I. C. 444 : 2 P. R. 1909 Cr. : 

7 P. W. R. 1909 Cr. 

S. 164 — Recording of confession— Con- i 

fession recorded in language not used bp accused, 
— Prejudice. 

Though a Magisi-ralc should record confes- 
sion in the language of the accused, omission 
to do so may be overlooked if it has not injured 
the accused in his defence. Wlicre Magistrate 
though he recorded the statement in English, 
explained the various portions of the confes- 
sion. There would be no prejudice to accused. 
Naioab v. Emperor. 28 Cr. L. T- 341 : 

100 I. C. 821 : 7 A. I. Cr. R 562 : 

A. I. R. 1927 Lah. 285. 

S. 164 — Recording of Confession — Defect, 

curing of. 

A confession was recorded by a Magistrate, 
and at the foot of the confession, the Magis- 
trate made the following note : — “The state- 
ment was written in my presence and hearing. 
It was read over to the accused and he 
admitted it to be correct. It contains a true 
and full account of the statement by him.” 
There was a note at the head of the con- 
fession that the accused was cautioned. The 
Magistrate recording the confession was exa- 
mined as a witness at the trial and stated 
that he had warned the accused : Held, that 
Magistrate did not comply with law but that the 
defect was cured. Klieman v. Emperor. 

26 Cr. L. J. 1074 : 
88 I. C. 18 ; 6 Lah. 58 : 
A. I. R. 1925 Lah. 315. 

S. 164 — Recording of Confession — Defect, 

curing of. 

Defects in recording eonfesuon by a Magis- 
trate under S. 164 are cured under S. 533, 
provided that the accused has not been pre- 


not injured the accused. Daulat Ram v. 
Emperor. 35 Cr. L. J. 10 : 

146 I. C. 465 : 10 O. W. N. 466 : 
8 Luck. 518 ; 6 R. 0. 129 : 
A. I. R. 1933 Oudh 315. 


-Recording 


Confession- 


Defect in — Effect. 

Where it does not .appear from the record of 
the confession or the statement of the Magis- 
trate in Court that an inquiry as to voluntary 
nature of confession was made, tlie conditions 
set forth in S. 104 are not satisfied and the 
confession is inadmissible in evidence. Khushi 
Muhammad v. Emperor. 81 I. C. 627 : 

6 L. L. J. 166 : A. I. R. 1924 Lah. 481. 

S. 164 — Recording of Confession— Duty 

of Magistrate. 

A Magistrate ought, by putting questions 
which occur to him, to malcc himself con- 
scientiously satisfied that tlie man is a free 
agent, and the confession is voluntary and has 
not been procured by threats or inducements. 
Kundha^ v. Emperor. 15 Cr. L. J. 633 : 

25 I. C. 833 : 1 O. L. J. 407 : 
A. I. R. 1914 Oudh 194. 

S. 164 — Recording of Confession — Duty 

of Magistrate, 

A Magistrate recording confession under S. 10-4 
should inform the accused that lie is a Magis- 
trate, but there is no illegality in an omission to 
do so wlierc the trying Court finds that the 
accused was not unaware of the fact. Moliin- 
dcr Singh v. Emperor. 33 Cr. L. J. 97 : 

135 I. C. 209 : I. R. 1932 Lah. 81 : 

A. I. R. 1932 Lah. 103. 

S. 164 — Recording of Confession — Duty 

of Magistrate. 

Great care and circumspection are necessary 
in recording confession under S. 104, Cr. P, C. 
It is necessary to record the questions put 
to the accused to ascertain whether the con- 
fession was voluntary, to tell him that after 
his confession he -will not have to go back to 
Police custody, to warn him of the conse- 
quence which will ensue if he falsely implicates 
himself in the hope of release and,«tojjask 
him whether the Police or any other person 
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has subjected him to any ill-lreatiuent. 
Kandhai v. Emperor. 15 Cr. L. J. 633 : 

25 I. C. 833 : 1 O. L. J. 407 : 

A. I.R. 1914 Oudh 194. 

S. 164 — Recording of Confession — Dili;/ 

of Magistrate. 

In all cases in ■which a confession is recorded 
by a Magistrate, it is advisable that lie sljould 
record a memorandum of enquiry showing 
■what steps -he has taken to fully satisfy him- 
self that the accused person is confessing 
■“valuntarilj’. The mere absence of such a 
memorandum, however, would not render a 
confession, otherwise duly recorded inadmis- 
sible. Umar Din v. Emperor. 

23 Cr. L. J. 388 ; 

67 I. C. 340 : 2 Pat. 129 : 3 L. L. J. 287. 

S. 164 — Recording of Confession — Duty 

of Magistrate. 

In recording a confession the Magistrate must 
satisfy himself that the confession is made 
voluntarily, and further the iMagistratc must 
record those questions and answers which have 


upon questioning the person making it that it 
was made voluntarily, yet Magistrate need not 
record question he has .put to the person. 
However, it is advisable that a Magistrate 
should record a memorandum to that effect. 
Khcman v. Emperor. 26 Cr. L. J. 1074 • 

88 I. C. 18 : 6 Lah. 58 : 

A. I. R. 1925 Lah. 315. 

S. 164 — Recording of Confession — Duly 

of Magistrate. 

The provisions of S. 104 (.3), Cr. P. C., render 
it incumbent on a Magistrate who is called 
on to record a confession to explain to the 
pcr.son who is to make it that he is not bound 
to make a confession at all, and that if he does 
so, it may be tiscd as evidence against him. Fur- 
ther, the Magistrate should only record 
the confession, if upon examination of the 
person making it he has reason to believe 
tliat it will be made voluntarily. Partab Singh 
v. Emperor. 27 Cr. L. J. 514 : 

93 I. C. 978 : 2 Lah. Cas. 72 ; 

6 Lah. 415 : 7 L. L. J. 482 : 

A. I. R. 1925 Lah. 605. 


satisfied him that the confession is in fact ! 
voluntary. Prag v. Emperor. i 

37 Cr T T 07 • 

128 I. C. 215 : 7 O. W. N. *909 i j 
I. R. 1931 Oudh 23 : 6 Luck. 335 : ! 

A. I. R. 1930 Oudh 449. ' 

S. 164 — Recording of Confession— Duty 

''of Magistrate. 

JIagistrate recording a confession should put ' 
various questions to accused to decide whether 
the confession is a voluntary or not. The Magis- • 
trate can satisfy himself as to the voluntariness | 
of a confession by putting single quc.stion to ' 
the accused. Emperor v. Dezoan Kahar. 

24 Cr. L. 1.497: 
72 I. C. 961 : 4 P. L. T. 186 ; 1 
A. I. R. 1923 Pat. 13. 


S. —Recording of Confession — Fail- 
ure t'l make enquiry, effect of. 

The failure of a Magistrate to question the 
person making the confession as to whether 
he is making it voluntarily, is a fatal defect. 
Lachhi Ram v. Emperor. 24 Cr. L. J. 564 : 

73 I. C. 260 : A. I. R, 1923 Lah. 330. 

S. 164— Recording of Confession — Fail- 
ure to put necessary questions — Effect. 

The Court must satisfy itself that the Magis- 
trate recording the confession honestly believed 
that tlic confession was voluntary. If Court 
is so satisfied, then failure of Magistrate to 
put .my particular question to accused would 
not involve the rejection of the confession. 
Emperor v, Dcsoan Kahar. 24 Cr. L. J. 497 : 

72 I. C. 961 : 4 P. L. T. 186 : 


S. 164 — Recording of Confession — Duty 

of Magistrate. 

No form of questions is prescribed by S. 104 
(3) from which a Magistrate recording a con- 
fession must satisfy himself that he believes 
the confession was made voluntarily. Ghimia 

Uraon v. Emperor, 19 Cr. L. J. 135 : 

43 I. C. 423 : 4 P. L. W. 14 ; 
1918 Pat. 27 : 3 P. L. J. 291 : 
A. I. R. 1918 Pat. 179. 

S. 164 — Recording of Confession — Duly 

of Magistrate. 

Per Roc, J. — Under S. 1G4 (3) a Magistrate 
is bound to question the accused as to his 
motives in making a confession, and if he 
fails to do so, he has no jurisdiction to say 
that he is satisfied that the confession is 
voluntarily made .and no jurisdiction to record 
it as a Magistrate. Jinbadhan Bhurian v. 
Emperor. 18 Cr. L. J. 623 : 

39 I. C. 991 ; 1 P. L. W. 388 : 1917 Pat. 149 : 

A. I. R. 1917 Pat, 475. 

S. 164 — Recording of Confession — Duty 

of Magistrate. 

Per Scoll-Smith, J.—S. 101 lays down that no 
Magistrate shall record any confession unless 


: A. I. R. 1923 Pat. 13. 

J S. 164— Recording of Confession — Fail- 

I tire to put question . 

I Magistrate’s failure to question the accused 
I as to his making confession voluntarily is in- 
curable under S. 533. Ranbir Singh v. Emperor. 

33 Cr. L. J. 242 : 

136 I. C. 19 : 33 P. L. R. 241 : 

I. R. 1932 Lah. 195 : A. I. R. 1932 Lah. 204. 
S. 164 — Recording of Confession — Fail- 
ure to record questions, effect of. 

The mere absence of questions put by the 
Magistrate to accused on record, if the pri- 
sioner is not prejudiced, does not make con- 
fession inadmissible. Naroab v. Emperor. 

28 Cr. L. J. 341 ; 

100 I. C. 821 : 7 A. I. Cr. R. 662 : 

A. I. R. 1927 Lah. 285. 

S. 164 — Recording of Confession —Form- 
alities, observance of. 

When an accused person is placed 
before a Magistrate for the recording of a 
confession under S. 104, it is not sufficient 
to put one comprehensive question as to 
the nature of the confession or to make 
a note at the commencement of the record 



1211 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1212 


Cr. P. CODE (1898), S. 164 

of the confession tliat the accused has been 
warned not to confess through any fear 
or inducement, and that the Police of the 
(liana have been removed from the Court 
room. Kandhan v. Emperor. 

15 Cr- L. J. 633 : 

25 I. C. 833 : 

1 O. L. J. 407 : 

A. I. R. 1914 Oudh 194. 

S. 164 — Recording of Confession — Form- 

alilies, compliance toith —Proof. 

A warning given to a person who is about 
to make a confession that any statement 
he might make might be used against 
liim does not comply witli the require- 
ments of S. 10-J'. It must be explained to 
him that he is not bound to make a 
confession at all. Wliere it does not appear 
that such explanation was made to the 
person making a confession, the confession 
is not admissible in evidence. A mere state- 
ment by the JIagistrale who recorded the 
confession that he took all tlic precautions 
prescribed by the Code is far too vague and 
general to enable the Court to hold . that 
this important requirement was complied 
with. Parlap Singh v. Emperor. 

27 Cr. L- J. 514 : 

93 I. C. 978 : 2 Lab. Cas. 72 : 

6Lah. 415 : 7L. L.J. 482 : 

A. I. R. 1925 Lab. 605. 

S. 164 — Recording of Confession — Form- 
alities, non-compliance jo///). 

A confession cannot be excluded from evi- 
dence as irrelevant merely because all the 
provisions of S. lO-t were not carefully 
complied with. Khi'aU v. Emperor. 

35 Cr. L. J. 192 : 

146 I. C. 905: 

10 O. W. N 937 : 6 R. O. 190 ; 

A. I. R. 1933 Oudb 404. 

Ss. 164, 537 — Recording of Confession — 

Formalities not observed — Confession not recorded 
in prescribed form — Mogislratc not putting ques- 
tions to elicit voluntary naUtre of confession — 
Admissibility. 

A confession was not recorded on the 
prescribed form. It started straight away and 
was entirely in tlie form of a narrative. | 
There was nothing on the record to show j 
that the Magistrate put any questions to 
elicit the voluntary nature of the confession. 
It appeared that he merely told the accused 
that he need not confess, and that if he 
did so, it could be used against him. It 
was doubtfid as to whether the accused was 
really questioned as prescribed by S. 164 
before the statement was taken down : 
Held, that the nature of the questions must 
be such as to show that the Magistrate 
made a real endeavour to find out whether 
the confession was really voluntary and that 
the confession was vitiated. Sardar Miya v. 
Emperor. 38 Cr. X,. J. 987 : 

170 I. C. 868 : 900 N. L. J. 128 ; 

10 R. N. 83 : 

I. L. R. 1937 Nag. 416 . 

A. I. R. 1937 Nag. 257. 


Cr. P. CODE (1898), S. 164 

S. 164 — Recording of Confession in Eng- 
lish — Effect. 

The Sessions Judge, who tried a dacoity 
case, admitted in evidence statements in 
the nature of confessions recorded in English 
by a Joint Magistrate under the provi- 
sions of S. 104 : Held, that there was no 
justification for their being recorded in 
English and no presumption under S.< SO 
of the Evidence Act could .be made in 
respect of the record made in English. Razvar < 
V. Emperor. 6 Cr. L. J. 94 ; < 

10 O. C. 112. 

S. 16i— Recording ’ of Confession — 

Confession genuine — Non-compliance loith S. 104, 
effect of. 

Where the circumstances under which a 
confession is made are not such as to create 
any suspicion in tlie mind of the Magis- 
trate and he is satisfied from the demeanour 
of the person making the statement as well 
as the questions put and the manner in 
which the statement is made that it is 
voluntary, llic statement cannot be objected 
to on tlie ground that the provisions of 
S. 164 of the Cr. P. C. were not complied with. 

24,Cr. L.J. 649 : 

73 I. C. 569 : 4 P. L. T. 279 : 

2 P. L. R. 52 Cr. ; 

A. I. R. 1923 Pat. 356. 

S. 164 — Recording of Confession — Irre- 
gular Hies, curing of. 

I Omission to question accused to ascertain 
whether confession was voluntarj' is not cured 
by Magistrate being satisfied it was voluntarily 
I made nor by calling Magistrate as witness. Ram 
Saritp v. Emperor. 33 Cr. L. J. 847 : 

139 I. C. 694 ; 33 P. L. R. 917 : 

I. R. 1932 Lab. 610. 

S. 164 — Recording of Confession — Irre- 
gularities — Effect. 

Recording confession in English and not 
in the language in which it was made, 
and non-signing by accused are irregularities 
curable on evidence of the Magistrate that 
it was made voluntarily and correctly recorded. 
Nanai: Chand v. Emperor. 

32 Cr. L. J. 1036 : 

133 I. C. 545 : 32 P. L. R. 792 : 

I. R. 1931 Lab. 785: 

A. I. R. 1932 Lab. 73. 

• S. 164 — Recording Confession — Irregu- 

larity. 

Omission to ask accused how long he had 
been in custody does not cast any 
doubt on genuineness or voluntary nature of 
a confession. Abdul Ghani v. Emperor. 

32 Cr. L. J. 985 : 

133 I. C. 55 : I. R. 1931 Lab. 727 : 

A. I. R. 1931 Lab. 763. 

S. 16i— Recording of Confession. 

It is not proper for a Magistrate to hand 
over the accused to the investigating officer 
and record his confession after he had been 
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with the Police OlBcer for some time. 
Indar Dali v. Emperor. 

' 32 Cr. L. J. 818 : 
132 I. C. 185 : I. R. 1931 Lah. 537 : 

A. J. P. 1931 Lah. 408. 

! S. 164 — Eecording of Confession. 

j Manual of Government Orders, Yol. I, Depart- 
ment VI, para. 851-A — Omission to comply 
I with in full — Confession, does not become 
I invalid, as a piece of evidence. Sahaj Earn v. 
I \ Emperor. 35 Cr. L. J. 7 : 

— 146 I. C. 449: 

1 10 O. W. N. 461 ; 6 R. O. 127 : 

! A. I. R. 1933 Oudh 413. 

— S. 164 — Recording of Conf cssion, mode 

of- 

The law does not anywhere state that a 
Magistrate who is about to record a confession 
must put a particular set of questions 
to satisfy himself in accordance with the direc- 
tions in S. 164. Majhi v. Emperor. 

I(i4 I. C. 247 : A. I. R^1927 L‘ah.^682! 

S. 164 — Recording of Confession, mode 

of. 

Tlic Magistrate should, where there is no 
evidence already recorded against him, allow 
tlie prisoner to make whatever statement 
• he likes and not ask him a direct question 
''■~y;hether he has committed a particular 
ofTence. Pahlwan v. Emperor, 

31 Cr. L. J. 533 : 
123 I. C. 540: 
A. I. R. 1930 Lah. 454. 

S. 164 — Recording of Confession — 

Perusal by Magistrate of statement to 
Police. 

It- is highly irregular for a Magistrate to 
peruse the alleged statement of the accused 
made to and recorded by Police before record- 
ing the confession. Emperor v. Dewan Kahar. 

24 Cr. L. J. 497 : 
72 I. C. 961 : 4 P. L. T. 186 : 
A. I. R. 1923 Pat. 13. 

S. 164 — Recording of Confession — Pre- 
caution. 

A confession recorded without complying 
with the precautions ' must be ruled out as 
inadmissible. Sullah v. Emperoi, 

■A, 29 Cr. L. J. 697 : 

110 I. C. 329 : 
10 L. L. J. 311 : 
29 P. L. R. 388: 
A. I. R. 1928 Lah. 724. 

S. 164 — Recording of Confession — Pre- 
caution. 

Confessing accused are almo.st invariably 
unarmed beforehand of the neces.sary 
cautions, and are given to understand that 
if they do not replj' satisfactorily to the 
questions that will be put to them, their 
statements will not be accepted; bnt this is not 
proper. Muhadco v. Emperor. 

10 O. L. J. 280 : 
A. I.R. 1924 Oudh 65. 


; Cr. P. CODE (1898), S. 164 

, -S. 164 — Recording of Confession— Pre- 

• cautions, nature. 

j The precautions embodied in S. 104 for 
1 recording the confession of an accused are 
1 inandator 3 ' find cannot be evaded by 
i tricks. Sullah Emperor. 

29 Cr. L. J. 697 : 
110 I. C. 329 : 29 P. L. R. 388 
10 L. L. J. 311 : A. I. R. 1928 Lah. 724^ 

S. 164 — Recording of Confession — Pre- 
caution. 

I Unless the Magistrate has made a real and 
I substantial enquirj' as to the voluntary nature 
i of a confession, the confession recorded 
by him is inadmissible in evidence. 
Theln Mating v. Emperor. 

4 Cr. L. J. 198 : 
3 L. B. R. 173. 

S. 164 — Recording of Confession — Pre- 
cautions. 

IVlierc the preliminarj’ questioning was this : 
“ Do j'ou know who I am ? — Yes. Anj’ state- 
ment you make will be of your own free will. 
You are under no compulsion. — I understand, 
what do J’OU wish to say : Held, that there 
was no compliance either with the letter or the 
I spirit of the law on tliis vital point. Jogjiban 
Chose V. Emperor. 10 Cr. L. J. 125 : 

9 C. L. J. 663 : 13 C. W. N. 851 : 
2 I. C. 681 ! 10 Cr. L. J. 125. 

S. 164 — Recording of Confession — 

Provisions must be complied with. 

A confession must be recorded in the manner 
[ prescribed for recording confession. WJiere a 
power is given to do a certain thing in a certain 
waj', the thing must be done in that ivay or 
not at all. Other methods of performance are 
necessarily forbidden. Kara v. Emperor. 

38 Cr. L. J. 648 : 
168 I. C. 976 : 20 N. L. J. 103 : 

9 R. N. 285 : 1. L. R. 1937 Nag. 524 : 

A. I. R. 1937 Nag. 524. 

S. 161 — Recording of confession — Ques- 
tioning. 

When confession is recorded without question- 
ing accused of its voluntary nature, defect is 
not curable by S. 533 and record of confession 
is inadmissible uuder S. 80, Evidence Act. 
Balshshan v. Emperor. 37 Cr. L. J. 432 ; 

161 1. C. 339 : 16 Lah. 912 : 
37 P. L. R. 869 : 8 R. L. 721 : 
A. I. R. 1936 Lah. 247. 

S. 164 — Recording of confession — Time 

and place. 

Magistrate can record a confession on a 
Sundaj' or any other holidaj* and at a place 
other than Court. Khanun v. Emjieror. 

31 Cr. L. J. 759 : 
125 I. C. 49 : 11 L. L. J. 461 : 
A. 1. R. 1930 Lah. 171. 

S. 16^— Recording of confession — JVarn- 

ing to accused, necessity of. 

A Magistrate recording a confession under 
S. 164, must warn the accused that he need not 
make a confession, and that if he does so, the 
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confession might be used against him. Failure 
to give this warning to the accused would 
render the confession inadmissible in evidence 
against the accused. Bahaioala v. Emperor. 

26 Cr. L. J. 1238 : 
88 I. C. 854 : 6 Lah. 183 ; 
A. I. R. 1925 Lah. 432. 

Ss. 164, 533 — Recording of confession 

— Memorandum, absence of — Warning to accused 
that he was not bound to make confession — 
Admissibility. 

Where the record of a confession docs not 
contain a memorandum required by S. I(i4, 
but the Magistrate is examined and proves 
that he told the person making the confession 
that he was not bound to make it, tlie confes- 
sion is admissible in evidence having regard to 
the provisions of S. 533. Bawa Singh v. 
Emperor. 26 Cr. L. J. 1458 : 

89 I. C. 1026 ; 7 L. L. J. 250 : 
A. I. R. 1925 Lah. 448. 

Ss. 164, 533 — Recording of Confession — 

Precautions — Curing of, defect. 

Omission to warn the accused that he was 
making a confession before a Magistrate and 
so record the steps taken by the Magis- 
trate to see that the confession was made 
voluntarily is a substantial defect not curable 
by S. 533, Cr. P. C. Prag v. Emperor. 

32 Cr. L. J. 97 ; 
128 1. C. 215 : 7 O. W. N. 909 : 
I. R. 1931 Oudh 23 ; 6 Luck. 335 : 

A. I. R. 1930 Oudh 449. 

Ss. 164, 533 — Recording of Confession — 

Prccautions—Dcfccl, effect of. 

If, as a matter of fact, the confession was duly 
recorded, that is to say, after the required 
warning had been given to the accused, but 
the Magistrate has failed to embody that fact 
in the memorandum, such a defect would be 
curable. If the warning had not in fact been 
given, the statement could not be held to have 
been “ duly made” and S. 533 would not be 
inapplicable. Parlab Singh v. Emperor. 

27 Cr. L. J. 514 : 
93 I. C. 978 : 2 L. C. 72 : 6 Lah. 415 ; 
7 L. L. J. 482 : A. I. R. 1925 Lah. 605. 

S. 164 — Recording of Confession — 

Procedure. 

A Magistrate must see that the statement 
made by the person is voluntary. Simple 
method of securing this, is to see that the 
person is left alone and is given half an hour or 
so to collect his mind before his statement is 
taken down. Jahangiri Lai v. Emperor. 

35 Cr. L. J. 1180 : 
150 I. C. 1056 : 7 R. L. 58. 

S. 164 — Recording of Confession — 

Procedure. 

Magistrate before recording confession should 
•warn the accused that he is not bound to make 
confession. This warning to be recorded with 
memorandum at the foot of the record. 
Emperor v. Tukaram Khandu Kali. 

34 Cr. L. J. 555 : 
143 I. C. 280 : 33 B. L. R. 234 : 57 Bom. 336 : 
I. R. 1933 Bom. 261 : A. I. R. 1933 Bom. 145. 


S. 164 — Recording of Confession — Proce- 
dure — Memorandum, contents of. 

The Magistrate who records the confession 
.shall, before doing so, explain to the person that 
he is not bound to make any confession and that 
if he docs so, it may be used as evidence against 
him. And no Magistrate shall record any 
confession unless upon questioning the person, 
he has reason to believe that he will make it 
voluntarily. The statement when duly re- 
duced to writing, must contain at the foot of 
it a memorandum that the Magistrate has 
cautioned the accused, that the confession has 
been voluntarily made, that it was taken in his 
presence and hearing, was read to the person 
making it, and admitted by such person to be 
correct. Kheman v. Emperor. 

26 Cr. L. J. 1074 : 
88 I. C. 18 : 6 Lah. 58. 
j A. 1. R. 1925 Lah. 315. 

I S. 164 — Recording of Confession — 

Procedure. 

S. Kit makes it imperative for a Magistrate 
before recording a confession made to him in 
the course of a Police investigation to question 
the person making it as to whether he is making 
1 it voluntarily otherwise confession is not ad- 
I missiblc in evidence. Neki v. Emperor. 
i 25 Cr. L. J. 116 : 

76 I. C. 180 : A. I. R. 1924 Lah. 624. 

i S. 164 — Recording of confession — 

1 Procedure. 

i The procedure of recording a confession by 
, putting a series of questions and getting 
I answers to them is ordinarily to be deprecated. 

, The confessing person should be left to narrate 
' his story as a whole without any unnecessary 
, interference and allowed to give all the details 
i that he remembers and wishes to describe. 
Gchna v. Emperor. 33 Cr. L. J. 414 : 

137 1. C. 95 ; 33 P. L. R. 16 ; 

I I. R. 1932 Lah. 294 ; A. I. R. 1932 Lah. 180. 

S. 164 — Recording of Confession — Pro- 
cedure. 

The Magistrate must ask the accused questions 
to satisfy himself ■whether the confession is 
being made voluntarily or not. Emperor v. 
Kommoju Brahman. 41 Cr. L.J. 533 : 

188 I. C. 57 : 19 Pat. 301 : 6 B. R. 577 ; 
12 R. P. 674 : A. I. R. 1940 Pat. 163. 

Ss. 164, 533— Recording of Confession 

in English — Defect, curing of. 

Where the confession is not recorded in the lan- 
guage oPthe accused but in English, the defect 
is curable under S. 533. Emperor v. Kommoju 
Brahman. 41 Cr. L. J. 533 : 

188 I. C. 57 : 19 Pat. 301 : 6 B. R. 577 : 
12 R. P. 674 : A. I. R. 1940 Pat. 163. 

S. 164 (3)— Recording of Confession— 

Ccrlificalc of voluntariness, absence of — Enquiry, 
failure to make, effect of. 

The failure of a Magistrate recording a con- 
fession to append the certificate prescribed by 
S. 104. (3) to the statement recorded by him 
can be cured by the evidence of the Magistrate, 
but his failure to make an enquiry as to the 
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state of mind of the confessant at the time 
the confession was recorded is fatal and 
renders the confession inadmissible in 
evidence. Jehana v. limperor. 

24 Cr. L.J. 618: 

73 I. C. 506 : A. I. R. 1923 Lah. 345. 

S. 164 (3) — Recording cojtfession 

certifying to be not voluntary — Admissibility — 
Duty of Magistrate — Prosecution, iclicthcr can 
^ supply deficiencies by calling Magistrate — Confes- ] 
V Sion to be read as whole. I 

iniere an accused charged with murder made , 
a confession before a Second Class Magistrate, , 
W’ho, in place of the certificate required by : 
Ss.l64 (3), remarked that the confession was j 
not voluntary, and where the prosecution | 
sought to remove this defect by calling the 
Magistrate and examining him as to the 
precise points which, in his opinion, were 
involuntarily made ; Held, (1) that the confes- 
sional statement was inadmisssible in evidence, 
being made under circumstances diametrically 
opposed to those which the law requires 
as a condition precedent to the admissibility 
of a confession ; (2) that the only course 
which the Magistrate could properly follow 
when he came to the conclusion that the 
accused was not speaking voluntarily before 
him was to refuse to continue to record 
the examination any further ; (3) that it was 
):-.not competent for the prosecution to supply 
by calling the Magistrate the deficiencies 
which existed in the confession from the 
time it was recorded. A confession must be 
read as a whole. Emperor v. Rama Dhan 
Pawar. 16 Cr. L. J. 740 : 

31 1. C. 340 : 17 Bom. L. R. 898 : 

A. I. R. 1915 Bom. 140. 

S. 164 (3) — Recording of Confession — 

Magistrate, duty of, to pul gnesfions. 

All that S. 104 (3) requires is that a 

Magistrate recording a confession on question- 
ing the person making the confession must 
have reason to believe that it is being 
made voluntarily. No express form of 
questions is prescribed, and the extent to 
which the Jlagistrate should question the 
person making the confession must 
largely depend upon the particular facts of 
each case, whilst it is clearly desirable that 
he should always put such questions as may 
if be necessary to enable him to determine 
^"Whether the confession ■ is voluntary, no 
particular form of questioning can be laid 
down as necessarv. 

24 Cr. L. J .649 : 

73 I. C. 569 : 4 P. L. T. 279 : 

2 P. L. R. 52 Cr. ; 1923 A. I. R. Pat. 356. 

S- 164 (3) — Procedure — Recording of 

Confession — Precautions. 

It is the imperative duty of the Magistrate, 
before recording a confession, to carefully 
examine the accused person and, to the best 
of his ability, ascertain that he is not wishing 
to speak owing to any inducement, threat, 
or promise, but that this confession is purely 
voluntary; that this is specially necessary 
in a country, where the police are so prone 
to induce prisoners to confess, and where 
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evidence is so freqiienth' manufactured, and 
sometimes in a skilful and not a clumsy 
manner, so that detection of the manufacturer 
is diflicult; and that the omission of the 
Magistrate to question the accused person 
before recording the confession as to the 
voluntar 5 ' nature of it is a fatal defect, 
and a defect that renders it inadmissible. 
-Vga Shwc Sin y. Emperor. 4 Cr. L. J. 385 ; 

12 Bur. L. R. 237. 

S. 164 (3) — Recording of Confession — 

Procedure. 

Once the memorandum is made according 
S. 1G4 (3), the fact that it was attached to the 
English memorandum of the original vernacular 
confession, is a sufficient compliance with law. 
Emperor v. Tukaram Khandu Koli. 

34 Cr. L. J. 555 : 
143 I. C. 280 : 33 Bom. L. R. 234 : 
57 Bom. 336 ; I. R, 1933 Bom. 261 : 

A. I. R. 1933 Bom. 145. 

S. 164 — Recording of Magistrate — 

Procedure. 

I S. 104 makes it imperative for the Magistrate, 
before recording a confession made to him in 
I the course of a Police investigation, to ques- 
I tion the person making it as to whether it is 
made voluntarily. Telling an accused person 
that he should make his statement voluntarily 
and questioning him as to whether he is mak- 
ing it voluntarily arc two very different things. 
Farid v. Emperor. 23 Cr. L. J. 149 : 

65 I. C, 613 : 4 U. P. L. R. Lah. 33 : 
2 Lah, 325 : 5 P. W. R. 1922 Cr : 

A. I. R. 1922 Lah. 237. 

S. 164 — Statements — Recording state- 
ments — Procedure. 

There is no irregularity in the recording of 
a witness’s statement under S. 164, without 
I calling the accused, but an accused’s statement 
to the police corresponding to that statement 
is ordinarily inadmissible as being a very cri- 
minating circumstance equivalent to a confes- 
sion, and S. 27, I. E. A., cannot come into 
1 operation where there is not the required 
guarantee of the truth of his statement in the 
discovery of the identical property. In re : 
Marelha Balu Dolalram. 7 Cr. L. J. 166 : 

17 K. L. R. 346. 

S. 164 — Retracted confession — Basis for 

conviction . 

If a retracted confession is believed by the 
Court to be true and voluntarily made, it is 
sufficient to justify conviction if there is no 
independent evidence to corroborate it. Majhi 
V. Emperor. 28 Cr. L. J. 807 : 

104 I. C. 247 : A. I. R. 1927 Lah. 682. 

S. Retracted confession— Corrobora- 
tion by approver. 

In absence of other reliable evidence, in cor- 
roboration, the evidence of an approver, 
coupled with the retracted confession of a co- 
accused is not sufficient for conviction. Nazir 
V. Emperor. 34 Cr. L. J. 489 : 

143 I. C. 67 : 1932 A. L. J. 1125 : 
L. R. 13 All. 157 Cr. ; 55 All. 91 ; 

1 I. R. 1933 All. 170 : A. I. R. 1933 All, 31. 
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-S. 164 — Retracted confession — Corrobora- 
tion, necessity of. 

A court may convict an accused person on his 
own uncorroborated confession which has been 
subsequently retracted, provided, that tlie 
Court is satisfied that the confession was made 
voluntarily and was true in fact. Khair- 
mahomed v. Emperor. 35 Cr. L. J. 17 : 

146 I. C. 180 : 6 R. S. 57 : 
A. I. R. 1933 Sind 313 (2). 

S. 164 — Retracted confession — Corrobora- 
tion. 

Retracted confession of accused is sufiicient 
for conviction of the accused even if there is 
no corroboration. But it does not alone justify 
conviction of accused. When it is unrebutted 
and is corroborated sufficiently by material 
evidence against co-accused, the evidence is 
strong against co-accused. Mnsaheli AH v. 
Emperor. 33 Cr. L. J. 502 : 

137 I. C. 665 : 9 O. W. N. 327 : 
I. R. 1932 Oudh 253(2). 

S. 164 — Retracted confession — Duty of 

Court. 

It is the duty of a Court when considering a 
confession recorded during Police investigation 
and which is subsequently retracted to conclude 
that it is voluntarily made before it is admitted 
in evidence. If the Court has any doubt on the 
point, it should give the benefit of the doubt to 
the accused person. Nclci v. Emperor. 

25 Cr. L. J. 116 : 
76 I. C. 180 : A. I. R. 1924 Lah. 624. 

S. 164 — Retracted confession — Retraction 

before appending of certificate — Admissibility. 

The Magistrate having the statement of the 
accused read out to her had her thumb 
mark affixed on it. He was proceeding to ap- 
pend the certificate necessasy when she stated 
that she had made the confessional statement 
at the instance of the Police: Held, the con- 
fessional statement of the accused was not 
admissible. Arjan Singh v. Emperor. 

30 Cr. L. J. 1046 : 
119 I. C. 325 : I. R. 1929 Lah. 869 : 
30 P. L. R. 646 ; A. I. R. 1930 Lah. 257. 

S. 164 — Retracted confession — Time for 

consideration. 

Where a. confession is retracted, the time for 
taking into consideration such confession is 
after the Court is in possession of the entire 
prosecution evidence. Sukhia v. Emperor. 

24 Cr. L. J. 609 ; 
73 I. C. 497 : 20 A. L. J. 669 : 
A. I. R. 1922 All. 266. 

S. 164 — Retracted confession, value of. 

A voluntary confession, though retracted, is 
admissible in evidence not only against accused 
hut also as evidence against his whole case. 
Guja.Majhi v. Emperor. 18 Cr. L. J. 445 : 

38 I. C. 1005 : 2 P. L. J. 80 : 
A. I. R. 1917 Pat. 247. 

S. 164 — Retracted confession, value of — 

Duty Of Magistrate recording confession. 

It is the Magistrate’s duty to satisfy himself 
while recording a confession by asking neces- 
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sary questions, that the confession is not the 
result of any undue influence. Where he fails 
to put the questions and the confession is re- 
tracted before the Committing Magistrate as 
having been tutored, the Court cannot rely 
on such confession. Ram Babu Jadav v Em- 
peror. 39 Cr. L. J. 302 : 

173 I. C. 418 : 18 P. L. T. 964 : 

4 B. R. 266 : 10 R. P. 402 : 
A. I. R. 1938 Pat. 60. 

S. 164— Retracted confession, value of. 

The Courts in India have consistently declined - 
to act on a retracted confession, unless, after 
consideration of the Avhole evidence in the 
case, the Court is in the position to come to the 
unhesitating conclusion that the confession is 
true. Emperor v. Daoan Kaliar. 

24 Cr. L. J. 497 : 
72 I. C. 961 : 4 P. L. T. 186 ; 
A. I. R. 1923 Pat. 13. 

S. 164 — Retracted confession — Want of 

cautioning— Effect — Statements in confession in- 
consistent miih medical evidence. 

Where in a murder case cautioning was not 
done by the Magistrate recording confessions 
and they were retracted on trial and the 
statements in the confessions as to the manner 
in which the murder was committed were 
inconsistent with medical evidence, the accused 
were acquitted. Kandhai v. Emperor. 

15 Cr. L. J. 633 : 
25 I. C. 833 : 1 O. L. J. 407 : 
A. I. R. 1914 Oudh 194. 

S. 164 — Retracted statement of — Approver 

— Corroboration, necessity of. 

The statement of an approver •which is retracted 
by him at the trial, being in the nature of a 
retracted confession must be corroborated in 
material particulars before it can be safely 
relied upon as furnishing a basis for the 
approver’s conviction. Ram Nath v. Emperor. 

29 Cr. L. J. 413 ; 
108 I. C. 514 : 29 P. L. R. 165 : 

9 Lah. 608 : 
A. I. R. 1928 Lah. 320. 

S. 164 — Scope — Confessio7i of viurdsr 

made by accused to Magistrate not invcstigalwg 
case — Jf falls under S. 164. 

Statement by accused that he had killed the 
deceased to the Magistrate when lie was not 
investigating the case does not fall under 
S. 1G4. In re : Nainamulhu Kannappari. 

41 Cr. L. J. 322 : 
186 I. C. 479 : 1939 M. W. N. 1132 : 
SO L. W. 784 : 1. L. R. 1940 Mad. 428 : 
1940 2 M. L. J. 89 : 12 R. M. 661 : 

A. I. R. 1940 Mad. 138. 

S. 164— .Scope — Confession— Option of 

Magistrate to record. 

S. 1C4 does not in terms require a Magistrate, 
to whom a confession is made, to record it at 
all. So long as the English language has its 
present meaning, "may” cannot mean, "must”. 
So S. 164 clearly leaves it optional to the 
Magistrate whether he records a confession 
or not. If he does record it, then the section 
makes it compulsory • that he shall record it 
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in a certain way. Nga Tbdn Mating v. Em- 
pcror. 37 Cr. L. J. 920 : 

164 I. C. 162 : 9 R. Rang. 64 : 
A. I. R. 1936 Rang. 350. 

S. 164 — Scope — Confession recorded by 

Magistrate conducting aiquiry. 

A confession recorded by a iMa"istratc wlio 
afterwards con nets the enquiry, is not outside 
tlie provisions of S. 1C4. Jiarindra Kumar v. 
Emperor. 11 Cr. L. J. 453 ; 

7 I. C. 359 ; 37 Cal. 467. 


S. 164 — Scope — Statement recorded in 

presence of Police Officer, v.iluc of. 

A statement cannot be said to be properly 
recorded under S. 1G4 if a Police Officer is 
present and is allowed to put questions to the 
witness. Indcr Sain v. Emperor. 

21 Cr.L,J.418: 
56 I. C. 210 : A. I. R. 1920 Lah. 144. 

S. 164 — Scope — Evidence — Admissibility 

of evidence — Whether overrides S. 29, Evidence 
Act. 


S. 164 — Scope — Confession, recording of, 

by Presidency Magistrate. 

S. 104, as amended in 1923, empowers a 
Presidency Magistrate to record confc-ssion in 
Calcutta during Police investigation. Nitmadh.ib 
Choicdhri] v Emperor. 27 Cr. L. J. 957 : 

96 I. C. 509 ; 5 Pat. 171 : 
A. I. R. 1926 Pat. 279. 

S. 164 — Scope — Incomplete cbalnn — 

Statement of accused, record of, by Magistrate — 
Section applicable. 

If an incomplete chalan is sent up and the evi- 
dence available is recorded by a .Magistrate, 
the statement made by the accused is not 
a statement made under S. IG-t but a statement 
recorded under S. 304. Dhai Khan v. Emperor. 

23 Cr. L. J. 617 : 
68 I. C. 841 : 4 L. J. 225 : 
A. I. R. 1922 Lah. 189. ; 

S. 164 — Scope-Magistrate's poiccr to 

administer oath. 


1 S. 1C4 does not pretend to override S. 29, 
Evidence .4ct. Though S. 164 makes it 
imperative that tlie accused person should be 
. cautioned, S. 29, Evidence Act, says that his 
1 statement is not inadmissible in evidence merely 
I because the prescribed caution has not been 
] administered. On a question of the admis- 
sibility of a particular piece of evidence, it is 
' the Evidence Act that has to be looked to. 
1 In re : VeUnmooji Goundan. 

33 Cr. L. J. 526 ; 
I 137 I. C. 863 : 62 M. L. J. 559 : 

i 35 L. W. 542 : 1932 M. W. N. 449 : 

I 55 Mad. 711 : 1. R. 1932 Mad. 459 : 

' A. I. R. 1932 Mad. 431. 

I S. 164, 342, 364 (1)— S’eope. 

Ss. 764, 342 and 304 (1), Cr. P. C. are not ex- 
haustive and do not limit the generality of S. 21, 
Evidence Act, os to the relevancy of admissions. 
Nga Thein v. Emperor. 37 Cr, L. J. 920 : 

164 I. C. 162 : 9 R. Rang. 64. 

A. I. R. 1936 Rang. 350. 


A M.agistratc when taking down statements 
under S. 104 is acting in discharge of a duty 
imposed on him by law and is consequently 
authorised under Ss. 4 and 3 of the Oaths 
Act (X of 1873) to administer an oath to the 
person examined by him. Suppa Tevan v. 
Emperor. 3 Cr. L. T- 370 : 

I. L. R. 29 Mad. 89. 

S. 164 — Scope — Magistrate’s power to 

record .statement of witnesses under S. 1G4. 

Statements recorded by a Jlagistrate in a 
preliminary inquirj' at tlie instance of the 
Criminal Investig.ation Officer do not fall 
within the purview of S. 104 of the Code. 
Jahangir Ardeshir Cama v. Emperor. 

28 Cr. L. J. 1012 : 
106 I. C. 100 : 29 Bom. L. R. 996 : 

A, I. R. 1927 Bom. 501. 

S. 164 — Scope. 

Provisions are mandatory. Mohammad .4Ii 
V. Emperor. 35 Cr. L. J. 385 : 

147 I. C. 390 : 1933 A. L. J. 1551 : 
6 R. A. 467 : L. R. 15 All. 39 Cr. ; 

A. I. R. 1934 All. 81. 

S. 164 — Scope — Statement of witness and 

confession of accused — Distinction. 

S. 104, Cr. P. C. distinguishes sharply between 
statements of witnesses and eonfe.ssions of accus- 
ed persons. In re ; Madela Ramanujamma. 

17 Cr. L. J. 195 : 
34 I. C. 307 ; 20 M. L. T. 21 : 
A. I. R. 1917 Mad. 316. 


I S. 164— Scope and object — Confession not 

I admissible under S. 16i— Whether can be admitted 
' under Ss. 21, 29. 

I .A confession is not admissible under Ss. 21 
or 29, Evidence Act, where the procedure 
under S. 1G4, Cr. P. C,, has not been complied 
! with. Sardar Miya v. Emperor. 

38 Cr. L. J. 987 : 
170 1. C. 868 : 20 N. L. J. 128 : 
10 R. N. 83 ; I. L. R. 1937 Nag. 416 : 

A. I. R. 1937 Nag. 257. 

S. 164 — Scope and object — Confession, 

reeording of— Recording Magistrate, position of. 

A Magistrate recording a statement or a con- 
fession under S. 1G4 is only a recording Magis- 
trate. There is no justification for such a 
Magistrate to c.xtract by questions put to the 
deponent facts which the deponent has not 
spoken to before such Magistrate. Everything 
must, however, depend on the nature of the 
question and the object of it and the mere 
fact that an answer was elicited by a question 
does not make the proceeding improper or the 
statement inadmissible in evidence as a con- 
fession. Hasan AH v. Emperor. 

26 Cr. L. J. 1209 : 
88 I. C. 729 : 23 A. L. j. 719 : 
L. R. 6 All. 137 Cr. : A. I. R. 1926 All. 62. 

S. 164 — Scope and object. 

The section being an exception to the 
well-established rule of law and applicable 
to criminal proceedings, its provisions must 
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also be complied within the strictest possible 
manner. Kheman v. Emperor. 

26 Cr. L. J. 1074 : 
88 I. C. 18 : 6 Lab. 58 : 
A. I. R. 1925 Lah. 315. 

S. 164 — Scope and object. 

The section was not intended to enable the 
Police to obtain a statement from some 
person and as it were to put a seal on 
that statement by sending in that person 
to a Magistrate practically under custody, 
to be examined before the judicial enquiry 
or trial. Emperor v. Mann Chile. 

39 Cr. L. J. 635 : 
175 I. C. 716 : 4 B. R- 626 : 
11 R. Fat. 11 : A. I. R. 1938 Pat. 290- 

S. 164 — Sialcmcnis. 

Accused is entitled to inspect statements 
of prosecution witnesses recorded under S. 104- 
by prosecution for corroborating Ihcin. 
Defence can use them to contradict witnesses. 
Bashir-nd-Din v. Emperor. 

33 Cr. L. J. 752 : 
139 I. C. 330 ; L. R. 13 All. 100 Cr. : 
I. R. 1932 All. 554 : A. I. R. 1932 All. 327. 

S. 164 — Statements — Admission of in- 

cri minati ng f acts — Admissibili Ip. 

An admission of incriminating facts made 
by an accused person to a Magistrate under 
S. 1G4, or a statement made to tlie Court 
during the course of the trial is admissible 
in evidence for what it is worth against the 
person who makes it under Ss. 18 to 21, 
Evidence Act. 102 I. C. 0 (2), relied on. 
Allahwarayo Darya Khan v. Emperor. 

41 Cr. L. J. 477 : 
187 I. C. 576 : 1939 Kar. 800 : 
12 R. Sind 250 : A. I. R. 1940 Sind 53. 

S. 164 — Statements — Admissibility. 

In the course of an investigation of an ; 
offence under S. .372, Penal Code, against an 
accused person for purchasing a minor girl 
for purposes of prostitution, a Magistrate 
recorded, under S. 104, a statement made to 
him by the mother of the minor girl (which, 
in effect implicated her also). She was, 
however, all along treated as complainant 
and a mitness and never as an accused person ; 
Held, in a prosecution for perjury against 
her, that the statement was not treated as 
' confession ’ and that it was unnecessary 
to follow the procedure prescribed by S. 304, 
Cr. P. C. while recording it, and the state- 
ment was admissible in evidence against the 
accused. In re : Madela Ramaniyamma. 

17 Cr. L. J. 195 : 
34 I. C. 307 : 20 M. L. T. 21 : 
A. I. R. 1917 Mad. 316. 

S. 164 — Statements by accused — Ad- 
missibility. 

Statements taken under the provisions of 
S. 104, Cr. P. C. and not covered by those 
of S. 288, Cr. P. C., are inadmissible in 
evidence against the accused, but admissible, 
under the provisions of Ss. 145 and 155, 
Evidenee Act, only for the purpose of con- 
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tradicting the statements subsequently made 
in Court by the persons making those former 
statements. Piittu v. Emperor. 

16 Cr. L. J. 132 ; 
27 I. C. 196 ; 1 O. L. J. 753 : 
17 O. C. 363 : A. I. R. 1914 Oudh 388. 

S. 164 — Statement by accused — Oral 

evidence, if admissible. 

Under S. 10 1, no distinction can be 
drawn between a statement made by an 
accused person and a confession made by 
him, and any statement made by him should 
be recorded by tlie Magistrate as provided 
by the section, and if it is not recorded, 
the Magistrate’s evidence regarding that 
statement is inadmissible. Superintendent and 
Remembrancer of Legal Affairs, Bengal v. 
Lain Mohan Singh Roy. 22 Cr. L. J. 562 : 

62 I. C. 578 : 25 C. W. N. 788 : 
A. I. R. 1921 Cal. 111. 

S. 164 — Statement by accused — Veri- 

ftcalion proceedings — Siipplimentary statement by 
accused during verificalio?} proceedings, admis- 
sibility of. 

Verification proceedings undertaken by a 
Magislrute in the presence of the accused, 
arc not wholly illegal ; but the verifjdng 
Magistrate cannot be permitted to depose 
to statements said to have been made to 
him by the accused therein where such 
statements arc not recorded by him in the 
manner provided by S. 104; the supplemental 
.statements made by the confessing accused 
in the course of the verification proceedings 
.are not voluntary even where they arc 
recorded by the I^Iagistrate in the manner 
provi led in S. lOt. Amiraddin v. Emperor. 

19 Cr. L. J. 305 : 
44 I. C. 321 : 22 C. W. N. 213 : 
27 C. L. J. 148 : 45 Cal. 557 : 
A. I. R. 1918 Cal. 88. 

S. 164 — Statement by approver — Ad- 
missibility. 

A statement by approver to a Magistrate 
is not governed by S. 104 and fact that 
provisions of that section were not complied 
with, does not render the statement inadmis- 
sible in evidence. Nor is it necessarily 
excluded from evidence by the provisions of 
S. 24, Evidence Act. Ram Nath v. Emperor. 

29 Cr. L. J. 413 : 
108 I. C. 514 : 29 P. L. R. 165 : 9 Lah. 608 : 

A. I. R. 1928 Lah. 320. 

S. 164 — Statement by approver — Proce- 
dure to be folloived in recording. 

The proper procedure bo be followed by 
a Magistrate is to record the statement 
of the approver immediately after, and not 
before, tendering pardon. 142 Ind. Cas. 770 (10) 
relied on. Hori Lai v. Emperor. 

41 Cr. L. J. 433 : 
187 I. C. 203 : 1940 N. L. J. 286 : 
12 R. N. 283 : A. I. R. 1940 Nag. 218. 

S. 164 — Statement by co-accused, whe- 
ther admissible against other accused. 

A statement by one of several accused 
persons which is not in the nature of a 
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confession and is not recorded with the 
formalities prescribed in S. 104 is not admis- ' 
sible in evidence as against the other accused , 
in the case. Batan Siiigh v. Emperor. 

26 Cr. L. J. 731 ; ' 
86 I. C. 219 : 7 L. L. J. 39 : 

A. I. R. 1925 Lah. 334. . 

. S. 164 — Statement — Corroborative evi- 

dence, 

A statement by a witness recorded In* 

. Magistrate under S. 10 i is admissible in 
evidence to corroborate the statement made 
by that witness before the Committing .Magis- 
trate from which statement tlie witness 
resiled in the Sessions Court. Commissioner of 
Income-tax, Madras v. Nachal Arid. (K. B.) 

147 I. C. 1023 : 

66 M. L. J. 17 : 1934 M. \V. N. 62 ; 

57 Mad. 357 : 39 L. W. 119 ; ' 
6 R. M. 402 : A. I. R. 1934 Mad. 63. ' 

S. 164 — Statements during cnquhij — \ 

Admissibiliti/. 

Where during the enquiry under Rogida- | 
tion 7!37, Magistrate administers oath, the 
statements made by the suspects must he 
deemed to have been rceorded under S. 104. 
Such statements cannot be used .against the 
accused unless thej* had boon formally , 
recorded ns confessions under S. 101 read , 
with S. sot. Dina Nath v. Emperor 
. 41 Cr. L.J. 757 : 

189 I. C. 591 ; I. L. R. 1940 Nag. 232 : 

1940 N. L. J. 662 : 13 R. N. 58 : 

A. I. R. 1940 Nag. 186. 
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S. 164— Statement, meaning of. 

TIic word “ statement ” in S. 101 is not limited 
to a statemant by a witness but includes a 
statement made by accused which docs not 
amount to a confession, Abdul Rahmina v. 
Emperor. 26 Cr. L. J. 1279 : 

88 I. C. 1055 : 41 C, L. J. 474 : 
A. I. R. 1925 Cal. 926. 

S. 164 — Statements — Necessary presump- 
tion. 

.V statement of a witness obtained under 
S. 1(51, always raises a suspicion that it has 
not been voluntarily made. Emperor v, Mamt 
Chih. ' 39 Cr. L. J. 635 : 

175 I. C. 716 : 4 B. R. 626 : 11 R. P. 11 : 

A. I. R. 1938 Pat. 290. 

S. 164 — Statement not amounting to 

confession, admissibility of. 

.\ statement made before a Magistrate under 
S. 104, by an accused person, in custody, such 
statement not being a confession but merely an 
.admission of a relevant fact, can be utilized by 
the prosecution in evidence to prove that 
relevant fact ; and if that relevant fact can be 
coupled with the other evidence for the 
prosecution, it can be used as against the 
accused making statement. Ghtilam Muhammad 
Khan v. Emperor. 26 Cr. L, J. 878 : 

86 I. C. 814 : 4 Pat. 327 : 6 P. L. T. 598 : 
3 Pat. L. R. 175 Cr. : A. I. R. 1925 Pat. 536. 

Ss. 164, 258 — Staternents — Previous 

statement as corroborative evidence. 


-S. 164— Statements — Inculpatory in 


nature — Admissibility. 

Inculpatory statements made under S. 1C I, 
Cr. P. C., by a person who was not treated as 
an accused, nor subsequently tried for any 
offence based on such statements, are admissible 
in a prosecution against him for perjur 3 ’. Such 
statements are not * confessions ’ and the 
Magistrate’s failure to record them in the 
manner laid down in S. 301- does not preclude 
their being used in evidence. In re : Madcla 
Ramaniyamma. 17 Cr. L. J. 195 : 

34 I. C. 307 : 20 M. L. T, 21 : 

A. I. R. 1917 Mad. 316. 

-S. 164— Statements made to verifying 


Magistrate in course of proceedings — Admissi- 
bility. 

Statements made by the accused to the verifj*- 
ing Magistrate in the course of the proceedings, 
if they are not recorded in the manner provided 
in S. 1G4, Cr. P. C., arc inadmissible. Jitendra 
Nath Gupta v. Emperor. (S. B.) 

38 Cr. L. J. 818 : 

169 I. C. 977 : 10 R. C. 69 ; 

A. I. R. 1937 Cal. 99. 


-S. 164 — Statement, meaning of. 


A statement under S, 104 is one made _ in 
relation to a ease which is subsequently tried 
on that matter even though the court which 
tried the case did not record the statement. 
In re : A. T. Krishnannehari. 35 Cr. L. J. 503 
147 I. C. 794 : 1933 M. W. N. 902 
38 L. W. 564 : 65 M. L. J. 534 : 6 R. M. 392 
A. I. R. 1933 Mad. 767 


Per James, ,T. — A previous statement recorded 
under S. 1G4, can be treated as corroboration 
I under S. 157, Evidence Act, of testimony 
I admitted in evidence under S. 288, Cr. P. C. 

1 Mathura Tavary v. Emperor. 30 Cr. L. J. 1136 : 

I 120 I. C. 37 : 8 Pat. 625 ; 10 P. L. T. 177 : 
; I. R. 1929 Pat. 677 : A. I. R. 1929 Pat. 343. 

S. 164 — Statements — Previous statements 


as corroborative evidence. 

! Per Jtoala Prasad, J. — Though previous state- 
' ments recorded under S. 1G4 can be admitted in 
evidence to corroborate the evidence taken 
under S. 288, when the earlier statements are 
retracted in the Sessions Court, the value of 
corroboration is weakened. Mathura Teavary v. 
Emperor. 30 Cr. L. J. 1136 : 

120 I. C. 37 : 8 Pat. 625 : 10 P. L. T. 177 : 

I. R. 1929 Pat. 677 : A. I. R. 1929 Pat. 343. 

-S. 164 — Statement — Previous statement 


of witness recorded under S. 164, proper use of. 

A previous statement of a witness recorded 
under S. 1G4, can be admitted in evidence only 
for certain limited purposes. Mahommad Khan 
v. Emperor. 32 Cr. L. J. 172 : 

128 I. C. 673 : 1. R. 1931 Sind 1 : 

A. I. R. 1930 Sind 308. 

-S. 164 — Statement, recording of— Oath, 


administration of. 

In recording a statement under S. 1G4, a 
Magistrate is empowered to administer to the 
deponent an oath or solemn affirmation and the 
statement so recorded can form the subject of 
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an alternative eliarge under the perjury seetions 
of the Penal Code. Emperor v. Parma Nand. 

34 Cr. L. J. 469 : 
142 I. C. 776 : 34 P. L. R. 421 : 
I. R. 1933 Lah. 303 : A. I. R. 1933 Lah. 321. 

S. 164 — Statement — Statements by ac- 

eused before trial, reeord of — Magistrate, power of. 

There is nothing in S. lOi which forbids a 
Magistrate from recording a statement if ac- 
cused makes one before he is placed on his 
trial. Such a statement, if proved to be volun- 
tary, is admissible and must be relevant to the 
prohability or improbability of his guilt. 
Madan Guru v. Emperor. 24 Cr. L. J. 723 : 

73 I. C. 963 ; 4 P. L. T. 381. 

S. 164 — Statements — Statements made 

in absence of accused, admissibility of. 

A statement under S. 101, behind the back 
of the accused, cannot be properly used as 
evidence against him. I\Ianni v. Emperor. 

32 Cr. L. J. 48 ; 
127 I. C. 878 : 7 O. W. N. 736 : 
1. R. 1930 Oudh 494 : 6 Luck. 210 : 

A. I. R. 1930 Oudh 406. 

S. 164 — Statements — Statement made 

under S, 164, use of. 

A statement by a witness under S. 104 can 
be used by the prosecution only to contradict 
the witness and to show that he is unreliable. 
In re : Karuppana Pillai. 28 Cr. L. J. 279 ; 

100 I. C. 359 ; 7 A. I. Cr. R. 430. 

S. 164 -Statement of zoitness recorded 

by Magistra'e during Police investigation. 

The Sub-Deputy Magistrate can, under the 
provisions of S. 10-1, Sub-s. (1) record a state- 
ment of a witness made before him in the 
course of the Police investigation. Consequent- 
ly the statement is admissible as a statement 
made in the course of an investigation. 
Harendra Nath v. Emperor. 26 Cr. L. J. 307 : 

84 I. C. 451 : 40 C. L. J. 313 : 
A. I. R. 1925 Cal. 161. 

S. 164 — Statement under, admissibility 

of — No confession. 

A dead body of a boy was found buried 
beneath a well of tlie house of Mst. 
Choti. Sri Ram, being suspected of murder, ab- 
sconded. Choti was examined as a witness 
under S. 104, and deposed that Sri Ram liad 
committed the murder. Choti and Sri Ram 
were subsequently tried for the murder of the 
boy whose body was found buried. Choti with- 
drew her statement, saying that she was coerced 
into making it ; Held, that the statement of 
Choti was not admissible in evidence against 
Sri Ram : Held, further, that the said statement 
was not a confession of guilt by Mst. 
Choti and her conviction for murder was bad. 
Sri Ram v. Emperor. 2 Cr. L. J. 59 : 

2 A. L. J. 100. 

S. 164 — Statement — Use of part only. 

Part of a statement made under S. 164, can- 
not be used to corroborate evidence which 
includes that statement itself, and which is 
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obviously in much need of corroboration. 
Karu V. Emperor. 38 Cr. L. J. 648 : 

168 I. C. 976 : 20 N. L. J. 103 : 
9 R. N. 285 : I. L, R. 1937 Nag. 524 : 

A. I. R. 1937 Nag. 254- 

S. 164 — '■‘Statement” whether includes 

statement by accused — Use of such statement 
against accused. 

Tlic word ‘statement’ in S. 164 is not limited 
to a statement by a witness but includes 
that made by an accused and not 
amounting to a confession. Where the state- 
ment of the accused is validly recorded as 
such, there is no impediment in strict law to 
its use against him in the capacity of an 
accused. At the same time the procedure 
of taking a statement on oath as from a 
witness and then using it at a later stage 
against an accused, would be a reason for 
rejecting the statement on its merits. Karu 
V. Emperor. 38 Cr. L. J. 648 ; 

168 I. C. 976 : 20 N. L. J. 103 : 
9 R. N. 285 ; I. L. R. 1937 Nag. 524 : 

A. I. R. 1937 Nag. 254. 

Ss. 164, 202 — Statement by accused 

under S. 202 Admissibility of. 

A statement of the person complained against 
recorded during an enquiry under S. 202, 
Cr. P. C. cannot be regarded as having been 
recorded under S. 164, and as such, cannot be 
admitted in evidence as proving itself against 
him. Sat A^arain Tavari v. Emperor. 

3 Cr. L. J. 138 : 
10 C. W. N. 51 : I. L. R. 32 Cal. 1085. 

S. 164 (2) — .Statement reeorded by Magis- 
trate — Absence of solemn afirmation, effeel of. 

A statement recorded by a M.igistr.ate under 
S. lOl, Cl. (2) is admissible in evidence, 
whether taken on solemn alhrmation or not. 
Bahadur v. Emperor. 26 Cr. L. J. 1063 : 

88 I. C. 7 : A. I. R. 1925 Sind 289. 

S. 164— t/sc of. 

The indiscriminate use of the provisions of 
S. 164 of Cr. P. C. is to be deprecated. Hira 
Lai V. Emperor. 19 Cr. L. J. 517 : 

45 I. C. 277 : 18 P. W. R. 1918 Cr. : 
16 P. R. 1918 Cr. : 63 P. L. R. 1918 : 

A. I. R. 1918 Lah. 171. 

S. 165. 

See Cr. P. C., 1898, S. 156. 

Ss. 165, 166 — Police Officer conscien- 
tiously acting in discharge of his duties — Non- 
compliancc with procedure — Effect. 

Where the Court is satisfied that the Police 
Officer was conscientiouslj'^ acting in the dis- 
charge of his duties according to his own 
lights, the Court cannot draw the inference 
of dishonesty, from the fact that he did not 
comply with certain procedural portions of 
Ss. 165 and 166. Mangu Bhogat v. Emperor . 

11 O. W. N. 485 : A. I. R. 1935 Oudh 270. 

S. 165 — Scope — General search. 

S. 165 does not authorise a general search 
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on the chance that something may be found, j suspicion is that the Association carries lottery 
Emperor v. Brihhbhan Singh. or swindling business. General Relief Associa- 

16 Cr‘. L. J. 819 : iion. Lahore v. Emperor. 33 Cr. L. J. 678 : 

31 1. C. 995 : 13 A. L. J. 979 : | 138 I. C. 751 : 33 P. L. R. 824 : 

38 All. 14 : A. I. R. 1915 All. 430. , I. R. 1932 Lah. 534 ; A. I. R. 1932 Lah. 581. 

S. 165 — Granting copies — Order refusing i S. 165 (4) — Scope. 

to grant copy— Revision. . Provisions of S. 1G5 (4) apply to provisions 

An order of a Magistrate under S. IGo I5) of Ss. 102 and 103 to a search made by police 
refusing to grant a copy of a record made ' only “ So far as mav be” — Police in search 


by a Police Officer is not an extra-judicial 
i , or an executive order but an order falling 
'■^jsithin the purview of S. 455 of the Code and 
can be revised by the High Court. Chtira- 
mani Chaturvedi v. Emperor. 

29 Cr. L. J. 663 : 
110 I. C. 215 : L. R. 9 Alt. 84 Cr. : 
26 A. L. J. 703 : A. I. R. 1928 All. 402. 

S. 165, Cl. (5) — Object — Provisions, 

whether mandatory. 

The provisions of Cl. 5 of S. 1G5 are intended 
to be an extra safeguard against general or 
roving searches and must be complied with 
by a Police Officer. Lai Mea v. Emperor. 

27 Cr. L. J. 542 : 
93 I. C. 1038 ; 43 C. L. J. 184 : 
A. I. R. 1926 Cal. 663. 

S. 165, Cl. 3 — Scope — Authority by 

Police Officer to make search — riling. 

Where a Police Officer authorizes another to 
Vjjiake a search without a warrant from a 
Magistrate, he should give the authority in 
writing specifying the thing or things which are 
to be searched for. Emperor v. Brikhbhan Singh. 

16 Cr. L. J. 819 : 
31 1. C. 995 ; 13 A. L. J. 979 : 38 All. 14 : 

A. I. R. 1915 All. 430. 

S. 165 — Scope — Search by Police Officer — 

General search and search for specific articles, 
legality of — ‘ Specific articles,’ what are. 

S. 165 does not authorise a general search 
for stolen property but only a search for specific 
articles. Where a definite list of articles stolen 
has been given to a Police Officer and he 
searches a house for those articles, he is making 
a search for specific articles and his aetion is 
perfectly legal. A general search means a search 
not in respect of specific documents or things 
which the officer considered were necessary or 
desirable for the purpose of the investigation 
' in hand but a roving inquiry for the purpose 
( of discovering documents or things which 
'might involve persons in criminal liability. 
Paresh Chandra Sen Gupta v. Jogendra Nath 
Chowdhnry. 27 Cr. L. J. 1195 : 

97 I. C. 955 : A. I. R. 1927 Cal. 93. 

S. 165— Scope— Search for property, 

not believed to be stolen, legality of. 

S. 1C5 does not authorize a Police Officer to 
make a search only for what is stolen _ or be- 
lieved to be stolen property, but permits him 
to search for anything necessary for the pur- 
poses of an investigation into any offence. 
Emperor V. Pran Sukh. 27 Cr. L. J. 11 : 

91 I. C. 43 ; L. R. 6 All. 173 Cr. : 
23 A. L. J. 1037 : A. I. R. 1926 All. 147. 

S. 165 — Scope— Seizure of books, etc. 

Police can investigate and seize all books if 


■ under S. 105 (4) taking two independent wit- 
nesses — Search is not illegal. Shiam Lai v. 
I Emperor. 28 Cr. L. J. 652 : 

103 I. C. 108 : L. R. 8 All. 92 Cr. : 

, A. I. R. 1927 All. 516. 

S. 165 — Scope — Search for stolen pro- 

I perly, when can be allowed. 

' S. 'lGo docs not authorize a general search 
I for stolen property. A search for specific 
I stolen property is, however, allowed by the 
section. Divakar Singh v: Ramamurthi Naidti. 

19 Cr. L. J. 901 : 
47 I. C. 273 : 35 M. L. J. 127. 
A. I. R. 1918 Mad. 751. 

S. 165 — Search of Accused’s house. 

A Police Officer is entitled to search the house 
I of a person for specific articles even though 
! the latter is the person accused of the crime, 

I Paresh Chandra Sen Gupta v. Jogendra Nath 
I Roy Chowdhurij. 27 Cr. L. J. 1195 : 

97 I. C. 955 : A. I. R. 1927 Cal. 93. 

S. 165— Search — Failure to give grounds 

j — Irregularity. 

I Non-recording of reasons for suspecting 
presence of articles offending against Excise 
Law, before search, does not vitiate the pro- 
ceedings, though it is an irregularity. Ujagar 
Singh V. Emperor. 33 Cr. L. J. 492 : 

137 I. C. 621 : 9 O. W. N. 313 : 

I I. R. 1922 Oudh 242 : 

A. I. R. 1932 Oudh 249 (2). 

S. 165 — Search for stolen property with- 
out warrant, if legal. 

I S. 1G5 does not aulliorize a search for 
I stolen property in the house of an 

I absconding offender. And if there is no 
search warrant under S. 98, the search is 
not a legal search and the occupiers of the 
house have a riglit of private defence in 
resisting it. Rajrangi Gope v. Emperor. 

12 Cr. L. J. 8 : 
9 I. C. 64. 

S. 165 — Search, grounds for — Necessity 

of search, record of. 

Before making a search, a Police Officer is 
bound to record in writing the grounds for his 
belief as to the necessity of searching the 
place and it is imperative that the persons of 
the search witnesses and of the Police party 
must be searched before they are allowed 
to enter the house. Sohan Lai v. Emperor. 

34 Cr. L. J. 568 : 
143 I. C. 467 : 10 O. W. N. 678 : 

I. R. 1933 Oudh 174 ; 
A. I. R. 1933 Oudh 305- 

S. 165 — Search, grounds for. 

Where a Police Officer decides to make a 
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search, the reasons in writing referred to in 
S. 165 can be recorded at any time or in any 
place prior to the actual search. Asandas 
Haslimatrai v. Khan Chand. 

148 1. C. 178 ; 6 R. S. 189 : 
A. I. R. 1933 Sind 240. 

S. 165 — Search, illegal — Consequences. 

Where S. 165 is relied on by the Sub-Inspector 
making the saarch but it is found that he has 
not complied with the procedure, S. 165 cannot 
justify the action and he is liable to pay 
damages for trespass. Hiralal v. RamduJarc. 

160 I. C. 306 : 31 N. L. R. 66 Sup. ; 
8 R. N. 183 : A. I. R. 1935 Nag. 237. 

S. 165 — Search, illegal — Resistance. 

An accused offering resistance to the Police 
making an illegal search is not guilty of an 
offence under S. 332, Penal Code. Emperor v. 
Brikhbhan Singh. 16 Cr. L. J. 819 : 

31 1. C. 995 : 13 A. L. J. 979 : 
A. I. R. 1915 All. 430. 

^S. 165 — Search — Powers of Police 

Officers. 

An offlcer-in-charge of a Police station has no 
power to make searches in places outside the 
limits of his station except in the mode 
provided by S. 166, Cr. P. C. Krishna Aijyar 
V. Emperor. 20 Cr. L. J. 145 (b) : 

49 I. C. 337 : 24 M. L. T. 96 : 
1918 M. W. N. 526 : 8 L. W. 225 : 

A. I. R. 1919 Mad. 353. 

S. 165 (1) — Search, illegal — Resistance 

— Offence. 

Sub-Inspector of Police proceeding to search 
house of person accused of having stolen 
bicycle — S. 165 (1) not complied with — Pushing 
and preventing by accused is not an offence 
under S. 352, Penal Code. Gopi Mahta v. 
Emperor. 33 Cr. L. J. 233 : 

136 I. C. 60 : 13 P. L. T. 62 : 10 Pat. 821 : 
I. R. 1932 Pat. 60 : A. I. R. 1932 Pat. 66. 

S. 165, Cl. 1 — Search ‘in person,’ 

what is — Search by Constable xoithoul list of 
articles — Resistance — Offence. 

An officer who sits outside a house and orders 
a constable to make a search is not conducting 
the search “in person” within the meaning of 
S. 165, Cl. 1, Cr. P. C. A Police Inspector 
seating himself outside the house of the accused 
directed a constable to conduct a search in the 
house without giving him any written order 
specifying the articles to be searched for. 
The accused asked the constable for a list of 
the articles he had come to search for, and 
when none was produced, objected to the 
search being carried out by the constable and 
pushed him out : Held, that the conviction of 
the accused under S. 353, I. P. C., was bad. 
Venkatappa Naidu v. Emperor. 6 Cr. L. J. 105 ; 

17 M. L. J. 323. 

S. 165 (2) — Search — “Conduct the 

search in person,” meaning of. 

The meaning of S. 165 (2) is, that the officer 
should be present on the spot and exercise a 
general supervision over the search, in contra- 
distinction to the cases where he is unable to 
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go to the spot, and deputes a subordinate by a 
written order to conduct the search in his place. 
Satagopala Charlu v. Satrughna Behara. 

13 Cr. L. J. 763 : 
17 I. C. 25 ; 23 M. L. J 445 : 
1912 M. W. N. 1111. 

S. 165. 

See also Cr. P. C., S. 103. 

S. 167 . 

See also (i) Cr. P. C., S. 107. 

(ii) Criminal Trial. 

S. 167 — Application of, 

S. 167 applies to proceedings under Chap. XIV 
Cr. P. C. and not to those under S. 110. In re : 
Sabbaiaya Chatti. 18 Cr. L. J. 403 : 

38 I. C. 963 : 39 Mad. 928 : 
A. I. R. 1918 Mad. 1186. 

S. 161— Bail. 

Where the maximum period of remand allowed 
has expired, no further remand can be granted. 
If need be, it is open to the Police to adopt 
the procedure under S. 344, for judicial lock-up 
of the accused. If no such proceedings are 
taken up, the accused becomes entitled to be 
released on bail. Bal Krishna v. Emperor. 

33 Cr. L.7. 180 : 
135 I. C. 602:32 P. L. R. 1: 
12 Lab. 435 ; I. R. 1932 Lab. 138 : 

A. I. R. 1931 Lab. 99. 

S. 167 — Custody — Magisterial and 

Police custody simultaiteously. 

An accused cannot be in Magisterial and 
Police custody at one and the same time, that 
is to say, he cannot be before a Magistrate in 
magisterial custody in one case under S. 344-, 
and before a Magistrate in Police custody in 
another case under S. 167. Bhaman Hiranand 
V. Emperor. 39 Cr. L. J. 10 : 

171 I. C. 737 : 31 S. L. R. 494 : 
10 R. S. 124 : A. I. R. 1937 Sind 251. 

S. 167 — Detention in custody — Magis- 
trate’s duty to record reasons, object of — Duration 
of custody. 

S. 167 (3) by requiring a Magistrate to record 
his reasons for authorising detention in Police 
custodj^ contemplates that the Magistrate 
shall consider wdiether on the facts placed 
before him there are good grounds for allowing 
such detention. There should at least be 
something to satisfy the Magistrate that the 
presence of the person arrested w'hile the Police 
investigation w^as being held W'ould assist in 
some discovery of evidence and that his 
presence was indispensable for this purpose. 
In ordering further detention in Police custody, 
when there are good reasons for such an order, 
a Magistrate should invariably limit the term 
as much as possible to what may be necessary 
for the object in view. Emperor v, Kampu 
Kuki. 6 Cr. L. J. 86 : 

11 C. W. N. 554. 

S. 167 — Detention and Police custody— 

Legal advice. 

While the accused is in Police custody, it is 
not open to the Police to deny his Counsel an 
interview with him on the ground that he had 
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already an interview with In'; relations. lint 
Krishnn v. Emperor. 3.'^ Cr. L. T- ISO : 

135 I. C. 602 : 32 P. L. Pv. I : 12 Laii. 435 : 
I. R. 1932 Lab. 138 : A. I. R. 1931 Lah. 99. 

— — — S. 167 (3 ) — Tietention in PoUer ciialfxtu. 
litnils of. 

Detention in police citslo'ly sbonld he allowed 
^ only in special casc.s and for sneh liinilcd 
periods as the necessities of the ease inifilil 
^vJ'equire. Jai Siugli v. Emprror. 

, ' ■ 33 Cr. L. J. 2S7 : 

136 I. C. 321 : 8 O. W. N. 1240 ; 
I. R. 1932 Oudh 113 : A. I. R. 1932 Oudh 11. 

S. 167 (3) — DctaUioii of acetmed hp 

Police during invcsiigalion— Order -.chrit to hr 
made — Duration of dclcnHou — Ucaconx for order 
to be staled. 

S. 1C7 (a) by requiring a Magistrate to record 
bis reason for aiitborising detention in Police 
custody, contemplates that tbc Magi'-'lratc 
shall consider wbetlicr on Ibe facts placed 
before him there arc good grounds for allowing 
•such detention. There .‘.hotild at least be 
.something to .satisfy the Magistrate that the 
presence of the person arrested while the 
Police investigation is being held would a.ssisl 
in some discovery of evidence and that 
his presence is indispensable for this purpose. 
’^-In ordering further detention in Police 
custody when there arc good reasons for such 
an order, a Magistrate should invariably limit 
the term as much as possible to what may be 
necessary for the object in view. Emperor v. 
Kampu KtiJd. 6 Cr. L. J. 86 : 

lie. W.N.554. 

S. 167 — Custody, duration of. 

Under S. 107 (2) a Magistrate may authorize 
the detention of the aceu.scd in such custody 
as the JIagistralc thinks fit for a term not 
exceeding fifteen days as a whole. IVliat is to 
be regarded is the period of detention under 
S. 107 (2) and not the nature of the custody. 
Dhaman Iliranand v. Emperor, 

39 Cr. L. J. 10 ; 
171 1. C. 737 : 31 S, L. R. 494 : 10 R. S. 124 : 

A. I. R. 1937 Sind 251. 

I — S. 167 — Police custody — llights of 

1 accused. 

Accused is entitled to have access to legal 
advice even while in police custody during the 
course of investigation. But refusal by Police 
to allow such access is not by itself sufTicicnt 
ground for holding that his custody was 
improper and for setting him at liberty. 
Sunder Singh v. Emperor. 32 Cr. L. I. 339 : 

129 I. C. 481 : 31 P. L. R. 780 : 
12 Lah. 16 ; I. R. 1931 Lah. 193 : 

A. I. R. 1930 Lah. 945. 

S. 167 — Police custody — llights of ac- 
cused. 

.Accused in Police custody is entitled to get 
legal advice and supply of food .and clothing 
from relatives. An accused person is entitled 
to have access to legal a'dvice under reasonable 
restrictions, even when he is in Police custody 
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during the course of an investiuation. .dmolak 
Itnm v. Emperor. 32 Cr. L. J. 1022 : 

133 I. C. 2SS : 12 Lah. 211 : 
I. R. 1931 Lah. 768 : 32 P. L. R. 935 : 
1932 Cr. C. 23 : A. I. R. 1932 Lah. 13. 

S. 167 — Procedure — Magistrate's power 

to keep suspected offender in custody pending tn- 
vesligntion by Subordinate Magistrate — Proce- 
dure. 

.Magistrate has no authority to keep an 
ai-i used person in custody like a Police Olficer, 
jx-nding an investigation by a Subordinate 
.Magistrate. Custotly can follow only when a 
dclinile charge has been made and the com- 
plainant has been examined. lie has no 
power to arrest the offender and keep him in 
custody and direct a Subordinate Magistrate 
to make an enquiry. .Innnd Dchari Lai v. Em- 
peror. ' 31 Cr. L. I. 998 : 

126 I. C. 256 : 1930 A. L. J. 635 ; 

A. I. R. 1930 All. 259. 

— S. 167 — lirmand —Application by whom 

to be made. 

.An aj)piieaUon for remand to Police custody 
mus-t be nuuie personally by the Chief Police 
Ollieer present or to tlie (Miief Magisterial Oflicer 
present unless this is impossible owing to the 
absence of one of the ollieer concerned or 
through some other exceptional cause. Peary 
Mohan Das v. 11 ’c.sfow. 13 Cr. L. J. 65 : 

13 I. C. 721 : 16 C. W. N. 145. 

S. 167 — Remand— Magistrate ivho should 

be. approached. 

, The practice of obtaining remands from any 
I Magistrate at the choice of the Police is objcc- 
I tionablc. When there arc no difficulties, it is 
desirable that the Magistrate in charge of the 
, Haqa .should be approached for the purpose. 
Bal Krishna v. Emperor. 33 Cr. L. J. 180 : 

135 I. C. 602 : 32 P. L. R. 1 : 
I. R. 1932 Lah. 138 : A. I. R. 1931 Lah. 99. 

j S. 167 — Remand, legality of. 

j Remand to Police custody is not illegal when 
j Magistrate has made the order after duly con- 
I sidcring whether accused should be remanded 
to Police custody or sent to judical lock-up. 
Amolak Ram v. Emperor. 32 Cr. L. J. 1022 ■; 

133 I. C. 288 ; 12 Lah, 211 : 
32 P. L. R. 935 : I. R. 1931 Lah. 768 : 

A. I. R. 1932 Lah. 13. 

S. 167 — Remand — Production of accused 

before Court. 

S. 107 requires that before a Magistrate re- 
mands an accused to Police custody, the ac- 
cused must be produced before him and he 
shall record his reason for doing so. Peary 
Mohan Das v. If'eston. 13 Cr. L. J. 65 : 

13 I. C. 721 : 16 C. W. N. 145. 

S. 167 — Remand — Reasons to be record- 
ed. 

S. 107 requires a Magistrate remanding an 
accused to Police custody to state his reasons 
in writing. The Magistrate must satisfy 
himself as to its necessity and the period 
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also should be restricted to the necessities 
of the case. Bal Krishna v. Emperor. 

33 Cr. L.J. 180: 
135 I. C. 602 : 32 P. L. R. 1 : 
12 Lah. 435 : 1. R. 1932 Lah. 138. 

A. I. R. 1931 Lah. 99. 

S. 167 (2) — Remand — Aecuscd arrested 

in Bombay and sent to Karachi — Remand by 
Karachi Magistrate under S. 107 (2) — Legality. 

When a Presidency Magistrate sends an accu- 
sed arrested in Bombay to a Magistrate in 
Karachi having jurisdiction, there can be 
no question but that lie acts under the 
second part of S. 167 (2), and a subsequent 
remand, if any, granted by the Karachi 
Magistrate must be a remand granted not 
under S. 167 (2) but a remand under S. 344, 
and where he grants the remand under 
S. 167 (2), it is illegal. Dhaman Hiranand 
V. Emperor. 39 Cr. L. J. 10. 

171 I. C. 737 : 31 S. L. R. 494 : 
10 R. S. 124 : A. I. R. 1937 Sind 251. 

S. 167 (3)— Remand, when justified — 

Reasons — Duration. 

Remands to Police custody ought not to be 
granted except in cases of real necessity, 
and even then the period should be fixed 
with due regard to the reasonable require- 
ments of the case. IVhcn a remand to 
Police custody is granted under S. 167, 
reasons must clearly be stated in the order 
as required by Sub-s. 3 of that section. 
Dhruv Dev v. Emperor. 32 Cr. L. J. 464 : 

129 I. C. 767 (1) : 31 P. L. R. 693 : 

I.R. 1931 Lah. 239; 
A. I. R. 1931 Lah. 200. 

S. 167 — Proceedings under — Legal Ad- 
vice. 

An accused is entitled to be represented 
by counsel in proceedings before a Magistrate 
under S. 167. Bal Krishna v. Emperor. 

33 Cr. L. J. 180 ; 
135 I. C. 602 : 32 P. L. R. 1 : 
12 Lah. 435 : I. R. 1932 Lah. 138 : 

A. I. R. 1931 Lah. 99. 

S. 167 — Scope — Magistrate exercising 

powers under S. 767 (2), first part — Action under 
second part — Poioer under first part, if can be 
revived by Magistrate to whom the accused is 
sent. 

If a Magistrate, having ordered the accused 
to be detained for a period of less than 
fifteen-, days, thinks no further detention is 
necessary and sends him to a Magistrate 
having jurisdiction under the second part of 
S. 167 (2), then the latter Magistrate cannot 
himself exercise the powers already exercised 
by the Magistrate under the first part of 
S. 167 (2), even to the extent of ordering a 
remand to the Police custody for such time 
as will bring the period of detention in Police 
custody to fifteen days. Dhaman Hiranand v. 
Emperor. 39 Cr. L. T. 10 : 

171 1. C. 737 : 31 S. L. R. 494 : 
10 R. S. 124 : A. I. R. 1937 Sind 251. 

S. 167 — Scope. 

Pnee powers conferred by the first part of 
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S. 167 (2) have been exercised by a Magis- 
trate and he has taken action under the 
second part of S. 167 (2), then the powers 
under the first part of S. 167 (2), have been 
exhausted, and cannot be revived and con- 
tinued by the Magistrate having jurisdiction 
to whom the accused is sent under the second 
part of S. 167 (2). Dhaman Hiranand v. Em- 
peror. 39 Cr. L. J. 10 : 

171 I. C. 737 : 31 S. L. R. 494 : 
10 R. S. 124 : A. I. R. 1937 Sind 251. 

S. 168. 

Sec Penal Code, S. 168. 

S. 169. 

Sec Cr. P. C., S. 157. 

S. 169. 

Launching of prosecution against witness in 
another case on his own evidence — Practice 
condemned. Madho Surendra Sahai v. Gobar- 
dhan Lai. 34 Cr. L. J. 785 , 

144 I. C. 566 : 10 O. W. N. 239 : 
8 Luck. 381 : . I. R. 1938 Oudh 263 . 

A. I. R. 1933 Oudh 215. 

S. 169 — Discharge — Substantive offence 

not proved — Discharge — Proceedings under S. 110 
— Evidence of commission of substantive offence, 
admissibilily of. 

Accused was arrested on suspicion of being con- 
cerned in a dacoity, but was discharged under 
S. 169, for want of sufficient evidence. He 
was re-arrested under S. 155 of that Code, 
and proceedings were started against him 
under S. 110 of the same Code wherein the 
Police put in evidence of his participation in 
the dacoity : Held, that the evidence was 
inadmissible, and that the conviction based on 
it must be set aside inasmuch as if the evi- 
dence was sufficient to prove the participa- 
tion of the accused in the dacoity, he should 
have been brought to trial for that offence, 
and if it was not, the Court had no right to 
allow it to be brought in to prejudice its 
mind against the accused in his trial for bad 
livelihood. Bhagal Prasad v. Emperor. 

23 Cr. L. J. 119 : 
65 I. C. 551 : 24 O. C. 317 : 9 O. L. J. 57 : 

A. I. R. 1932 Oudh 26. 

— S. 169— Remand — Legal advice. 

Remand does not necessarily imply exclusion 
of legal assistance. In re : Lleioelyn Evans. 

■ 27 Cr. L. J. 1169 : 
97 I. C. 801 : 28 Bom. L. R. 1043 ; 
50 Bom. 741 : A. I. R. 1926 Bom. 551. 

J — S. 169 — Remand, what is — Legal 

advice. 

A remand is, in essence, time granted to the 
Police to complete their investigation and to 
decide either to release the accused under 
S. 169 or under S. 170 to send him up with a 
charge-sheet, before the Court begins its 
inquiry. A remand does not necessarily imply 
exclusion of legal assistanee. In re : Llewelyn 
Evans. 27 Cr. L. J. 1169 : 

97 I. C. 801 : 28 Bom. L. R. 1043 : 
50 Bom. 741 : A. I. R. 1926 Bom. 551. 
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S. 170. 

Sec Cr. p. c., s. jr,r. 

S. 170 — Accused funoardcd — Whether 

a competent witness. 

When tlie Police refrain from prosecutin" .-i 
person against whom there is adecpiate evidenee 
to justify his production for enquiry and trial 
before a Jlagistratc under S. 170 he can be a 
competent witness, even where he is not 
tendered a conditional pardon under S. 3:!7, 
'^Cr.P.C. But this method of obtaining evidence is 
contrary to the spirit of the Code and is strong- 
ly to be deprecated. It is not, however, illegal, 
but the evidence of such a witness must 
ordinarily be of less value than that of a person 
who has been granted a valid pardon and is no 
longer under fear of a prosecution. Atndu 
JMitjan V. Emperor (F. B.i 

166 I. C. 582 : 1. L. Nag! 315 : 

9 R. N. 126 : A. I. R. 1937 Nag. 17. 

S. 170 — Accused when to be sent for 

trial. 

Where the investigating ofTiccr not being 
satisfied with the evidence against some 
of the accused feels that they arc falsely 
implicated, he is justified in not sending them 
for trial. Jaimal Singh v. Emperor. 

41 Cr. L. J. 146 ; 
185 I. C. 266 : 41 P. L. R. 763 : 
I. L. R. 1939 Lah. 307 : 12 R. L. 275 : 

A. I. R. 1939 Lah. 523. 

S. 170— Investigation, what is. 

The expression ‘an investigation, under this 
Cliapter’ in .S. 170 includes an investigation 
held under S. l/ia (Jl) under tlie orders of a 
iilagistrate. Eaghubar Dayal Misra v. Emperor. 

32 Cr. L. J. 465 : 
130 I. C. 193 : L. R. 12 AH. 44 and 71 Cr. : 

I. R. 1931 All. 241 : 
A. I. R. 1931 AIL 263. 

S. ‘170 — Sending accused for trial — Duti/ 

of investigating officers. 

’IVhere definite allegations are made by 
aggrieved persons which they are prepared to 
support by positive evidence, apparently free 
from taint* it is generally not tlie function 
of the Police to play the role of .Judges 
and to pronounce their verdict on the truth 
or falsehood of those allegations. In such 
cases, they are bound to send up the accused 
for trial and not to discuss the probabilities 
or the improbabilities of the ciie and come 
to a final decision of their own. But where 
there is a tendency to implicate innocent 
persons along with the guilty, not only Courts 
but the investigating officers must proceed 
cautiously wlien they are faced with that 
situation. .Jaimal Singh v. Emperor. 

41 Cr. L. J. 146 : 
185 I . C. 266 : 41 P. L. R. 763 : 

I. L. R. 1939 Lah. 307 : 12 R. L. 275 : 

A. I. R. 1939 Lah. 523. 

S. 170 —Sending of accused for trial — 

Procedure. 

When accused is forwarded under S. 170, 
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I the report under S. 174 need not be 

■ forwarded at the same time. Emperor v. Sooba. 

• 32 Cr. L. J. 1045 (2) : 

133 I. C. 617 : L. R. 12 All. 137 Cr. : 
53 All. 729 : 1931 A. L. J. 617 : 

I. R. 1931 All. 729 : 
A. I. R. 1931 All. 617. 

S. 172. 

— Admissibility, 

Applicability. 

Changes. 

Contradicting Witnes.s. 

Diary. 

Granting of Copies of Statement of 

Witness. 

Object of. 

Scope. 

S. 172. 

Sec also (i) Calcutta Police Act, 18GC, 
S. 78-A. 

(li) Cr. P. C., 1898, Ss. ICl, 162. 
(Hi) Penal Code, 1800, S. 411. 

S. 172 — Admissibility as evidence — 

Statements made to Police Officer. 

In deciding an appeal against a death 
sentence and in confirming that sentence, a 
High Court cannot test the credibility of 
the witness called at the trial by reference 
to their statements to the Police entered in 
the Police diary and treat them as evidence 
for that purpose. Dal Singh v. Emperor. 

18 Cr. L. J. 471 : 
39 I. C. 311 : 15 A. L. J. 475 : 

1 P. L. W. 661 : 19 Bom. L. R. 510 : 
21 C. W. N. 818 : 26 C. L. J. 13 : 

6 L. W. 71 : 22 M. L. T. 31 : 
1917 M. W. N. 522 : 86 L. J. P. C. 140 : 

33 M. L. J. 555 : 44 Cal. 876 : 
A. I. R. 1917 P. C. 25. 

i S. 172 — Admissibility of stolen property 

supplied during investigation. 

A list of stolen property handed to a Police 
Ofilccr during investigation is not admissible in 
' evidence. The admission of such a list, however, 

' would not of itself vitiate the trial unless 
I it is sliown that the accused have been 
[ prejudiced by such admission. Kalia v. 
Emperor. 26 Cr. L. J. 579 : 

85 I. C. 723 : A. I. R. 1925 Cal. 959. 

S. 172 — Admissibility — List of suspects 

of offence supplied by third person to Police. 

Where names of certain persons are sent to 
Police as suspected of being concerned with an 
offence, and the evidence of the person who 
supplied these names to the Police is challeng- 
ed in Court, the list of names supplied by 
him is admissible in evidence to corroborate 
the statement of the witness in answer to 
the challenge. Kalia v. Emperor. 

26 Cr. L. J. 579 : 
85 I. C. 723 : A. I. R. 1925 Cal. 959. 

I S. 172 — Applicability. 

The provisions of S. 172, apply to all Police 
Officers making an investigation. Jehangiri Lai 
V. Emperor. 35 Cr. L. J. 1180 : 

150 I. C. 1056 : 7 R. L. 58. 
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S. 172 — Applicability, lo Calcutta Police 

Act. 

Ss. 172 and 162 do not apply to Calcutta Police 
Act. Panchanun Mukhcrjec v. Emperor. 

30 Cr. L. 7. 577 : 
116 1. C. 160 : I. R. 1929 Cal. 448 : 
33 C. W. N. 203 : A. I. R. 1929 Cal. 275. 

S. 172 — Applicability to Calcutta Subtir- 

ban Police Act — Calcutta Suburban Police Act, 
S. 47~A — Evidence Act, S. 145 — Police diary of 
case in suburban area rohclher j^fi^ilcg^^d — Right 
of accused to inspect diary. 

In the suburban area covered by the Calcutta 
Suburban Police Act, the Investigtrting Police 
Officer keeps his diary under S. 47-A of that Act 
and not under S. 172 of the Cr. P. C. and no 
privilege attaches to such diary and the accused 
is entitled to see the statement of the witnesses 
recorded by the Investigating Police Officer 
who have been examined in Court and to use 
them to contradict such statements under 
S. 145 of Evidence Act. Suresh Chandra Ghose 
V. Emperor. 24 Cr. L. J. 757 : 

741. C. 261. 

■ S. 172 — Changes. 

Alteration introduced into S. 162 in 1923 has 
not made any material change in S. 172. 
Emperor v. Hari. 36 Cr. L. J. 1161 (2) : 

157 I. C. 697 : 28 S. L. R. 397 ; 
A. I. R. 1935 Sind 145. 

-- — S. 172 — Contradicting witness — Proper 

procedure for. 

The proper procedure in a case where witness 
is sought to be discredited by the defence 
by contradicting him by his previous statement 
before the Police is to read out that particular 
portion of it which is in direct contravention 
with what he has deposed in Court and then to 
ask him whether he sticks to his former 
statement or the one made on oath in Court, 
and only that portion of his statement as 
recorded by the Police which has been read to 
the witness should be exhibited in the trial of 
the case. Emperor v. Salik. 38 Cr. L. J. 165 ; 
(166 I. C. 259 : 1936 O. L. R. 734 : 9 R. O. 295 : 
1937 O. W. N. 63 : A. I. R. 1937 Oudh 201. 

S. 172 — Diary, contents of — Map prepar- 
ed by Police Officer — Statement made by third 
person, entry of. 

A map prepared by a Police Officer during the 
investigation of a ease should not, on the face 
of it, contain statements made to the Police 
Officer by some other person. Kalia v. Emperor. 

26 Cr. L. J. 579 : 
85 I. C. 723 ; A. I. R. 1925 Cal. 959. 

S. 172 — Diary, contents of. 

Statements attached to Police diaries and the 
number of their pages should also be noted and 
signed by the Superintendent of Police. Jahan- 
giri Lai v. Emperor. 35 Cr. L. J. 1180 : 

150 I. C. 1056 : 7 R. L. 58. 

S. 172 — Diary, contents of — Statement of 

Witnesses. 

The word “ statement ” must not be treated 
as including statements of a witness to the 
Police, which since S. 162 was amended in 
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1923, are governed by that section, and the 
Police Officers ought not to include such state- 
ments in the Police diaries. Emperor v. Nga 
Lun Thaung. (F. B.) 36 Cr. L. J. 1487 : 

158 I. C. 784 : 13 Rang. 570 : 8 R. Rang. 202 ; 

A. I. R. 1935 Rang. 370. 

S. 172 — Diary — Diary not used to refresh 

memory, — Improper admission — Effect. 

A Magistrate should not refer to an entry in a 
diary, not used by a prosecution witness to ^ 
refresh his memory as corroborative of his 
evidence but an error of the kind is not 
sufficient ground for interference, when the 
Magistrate has found the accused guilty after 
considering the other evidence in the case. 

In re : Kuttialikutti Marakar. 15 Cr. L. J. 256 : 

23 I. C. 208 : 1 L. W. 229 ; 

A. I. R. 1915 Mad. 637. 

S. 172 — Diary, improper use of — 

Revision, interference. 

Where, apart from the evidence afforded by 
the Diary, there is ample evidence on the 
record to corroborate the prosecution, the fact 
that the Diary was improperly used, is not of 
itself a ground justifying interference by the 
High Court in revision. Achhaibat Singh v. 
Emperor. 22 Cr. L. J. 374 ; 

61 1. C. 230 : 2 P. L. T. 223 : 

A. I. R. 1921 Pat. 331. ^ 

S. 172 — Diary — Incorporation of oral 

statements of witnesses. 

The practice of the Police -Officers in the 
mofnssil to incorporate oral statements of 
witnesses in the “ special diary ” under S. 172 
should be put an end to. Dadan Gazi v. 
Emperor. 4 Cr. L. J. 79 : 

10 C. W. N. 890 : 1. L. R. 33 Cal. 1023. 

S. 172 — Diary, necessity of keeping. 

A Police Officer, who investigates a non-cogni- 
zable ease under the orders of a Magistrate, is 
to keep the diary and the omission to keep 
such diarj"^ deprives the Court of the very 
valuable assistance which such diaries can give. 
Hira Lai v. Emperor. 19 Cr. L. J. 517 : 

45 I. C. 277 ; 18 P. W. R. 191-8 Cr. : 

16 P. R. 1918 Cr. : 63 P. L. R. 1918 : 

A. I. R. 1918 Lah. 171. 

S. 172 — Diary, omissions in — Effect. 

Omission to enter in special diary prescribed 
by S. 172, the various steps taken in Police 
inquiry does not vitiate trial. Hafiz Muham- 
mad Sani v. Emperor. 32 Cr. L. J. 638 : 

131 1. C. 17 : 12 P. L. T. 393 : 

A. I. R. 1931 Pat. 150. 

S. 172 — Diary — Omission to reeord in 

case diary on same day on which examination is 
made — Effect. 

Where a Sub-Inspector omitted to record in 
his case diary on the same day of examination 
Avithout any explanation for sucli delay and the 
fact that the examination Avas conducted on 
the previous day was concealed, the circum- 
stance must be regarded as a very suspicious 
one. Govt. v. Msl. Gaji. 17 N. L. J. 189 : 

A. I. R. 1935 Nag. 69. 
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S. 172 — Dinnj — Personal iliarij nf Police 

Officer, actmissihiliti) oj. 


Entries made in n personal <liary kept Ijy a 
Police Oilicer, having no eoneern iviiatsocvcr 
with the investigation of a ease, do not fall 
within the purview of S. 1T2, and are not, 
therefore, inadmissihlc in evidence hy virtue 
of the i)rovisions of that scelion. Kalin v. 
Emperor. 20 Cr. L. L 579 ; 

85 I. C. 723 : A. I. R. 1925 Cal. 959. 

S. 172 — Dinnj, persons cutillcd to tf^r. 


It is the Court which is entitled to use the 
special diary. Neither the aeeiised nor his 
a"cnt is entitled under S. 17:2, to sec the special 
<liary for any nurposc unless if has heen used 
by tlic Court for enabling the Police Oilicer wlin 
made it to refresh his memory or for the 
purpose of eontradietini: him. Kmperor v. Spn 
Luu Thaunf!. 36 Cr. L. J. 1487. 

158 I. C. 784 : 13 Rantj. 570 : 8 R. Rang. 202 : 

A. I. R. 1935 Rans. 370. 


S. 172 — Dior// — ‘Special rliaric';. object 

of. 

Tlie object of tlie special diaries under .S. 172 
is to enable the Court to have the means of 
ascertaining what was the informalio:i which 
was obl.aiacd fronj day to day by the Police 
Oilicer invcsticatin^ tlie cmsc and what were 
v lines of investigation upon which the 
/ j'*olicc OITiecr acted. Penn/ .Molioh Das v. 
rrcsiofi. ■ 13 Cr. L. J. 65 : 

13 I. C, 721 ; 16 C. W. N. 145. 


S. 172 — Dinrp — Sta'emcnls recorded on 

loose pieces of paper — Irreoitlarilti. 

The paper ujion which the statement of a 
per.son c.vamincd by a Police OITiccr during ' 
investigation is written, should be attached 
to the Police diary jiroper, which should contain 
a narrative of events. The (iracticc of noting 
down the statements of witnesses examined by ■ 
the Police on loose pieces of paper and after- ' 
wards entering these stafcmetits in the diary 
is objectionable. La.vman v. Emperor. 

25 Cr. L. I. 141 : 

76 I. C. 237 : A. I. R. 1924 Nag. 33. ' 


■S. 172 — Diarij — Use in Conrl. 


A 


Entries in diary made by an investigating ' 
Police Oniccr, under .S. 172 may be used to , 
assist the Court which tries the case by suggest- , 
ing means of further elucidating points which 
need clearing up, and which arc material for 
doing justice between the Crown and the 
accused, but not as containing entries whieli 
can by themselves be taken to be evidence of 
any date, fact or statement contained in the 
diarj'. The Police OrTicer who made the diary 
may be confronted with it, but not any other 
witness. Dal Singh v. Emperor. 

18 Cr. L. J. 471 : 

' 39 I. C. 311 : 15 A. L. J. 475 : 

1 P. L. W. 661 : 19 Bom. L. R. 510 : 

21 C. W. N. 818 : 26 C. L. J. 13 : 


6 L. W. 71 : 22 M. L. T. 31 : 


1917 M. W. N. 522 : 86 L. J. P. C. 140 : 
33 M. L.'I. 555 : 44 Cal. 876 : 
A. I. R. 1917 P. C. 25. 

S. 172 — Diary, use of. 
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.•V .fudge has power to refer to Police diaries 
even after the .lury have returned their verdict, 
.fudge is to determine wlictlicr there is any 
evidenee corroborating approver's story so far 
as tlie individual aeeused are concerned. Rebati 
Mohan Chnhrnbarti v. Emperor. 

30 Cr. L. J. 435 : 
115 r. C. 258 : 32 C. W. N. 945 : 
I. R. 1929 Cal. 338 : 56 Cal. 150 : 

A. I. R. 1929 Cal. 57. 
S. 172 — Diary, use of. 

The Court is entitled, however, to discover 
out of such Police diaries matter of importance 
bearing u]ion the case and then call for the 
neeos.,ary evidence to have that matter legally 
proved, Si/cd .ihdnl llnhim v. Salhu Kherwar. 

3 Cr. L. J. 408 : 
10 C. W. N. 600. 

S. 172 — Diary, use of. 

The Police Diary maintained under S. 172 of the 
Cr.P.C. cannot be used by Court as evidence, but 
only for assisting the Court in the appreciation 
of the evidence, and to clear up doubtful points 
arising during the trial of the case. It cannot 
be U'-cd to corroborate the evidenee of the 
Police Ollieer who recorded entries in it, 
altiioiieii it may be used to contradict him. 
Achhaihat Sinch v. Emperor. 

22 Cr. L. J. 374 ; 
61 I. C. 230 : 2 P. L. T. 223 : 
A. I. R. 1921 Pat. 331. 

S. 172 — Diary, use of. 

Pacts and statements written in the Police 
diaries cannot be used ns materials to help 
the Court in a criminal trial to come to a 
Hading on the evidence in the case. Syed Abdul 
Jtahim v. Emperor. 3 Cr. L. J. 408 : 

10 C. W. N. 600. 

S. 172 — Diary, use of. 

Facts found in Police diary are not to be used 
unless or until tlicy are properl}^ brought on 
the record through the evidence of a witness. 
Deo Lai Mnhion v. Emperor. 

34 Cr. L. J. 948 (2) ; 
145 I. C. 426 (2) : 74 P. L. T. 396 : 
6 R. P. 178 : A. I. R. 1933 Pat. 440. 

S. 172 — Diary, use of — Police Officer 

recording joint statements — Use against any parti- 
cular rci/ncss. 

Where the Police OITicer recorded in his Police 
diary the statements of some persons jointly at 
one place, they cannot be legally used as state- 
ments of any particular prosecution witness 
for contradicting him, for it is not known how 
much of any particular joint statement belonged 
to any particular prosecution witness. Emperor 
V. Salilc. 38 Cr. L. I. 165 : 

166 I. C. 259 : 1936 O. L. R. 734 : 
9 R. O. 295 : 1937 O. W. N. 63 : 
A. I. R. 1937 Oudh 201. 

S. 172 — Diary, use of — Previous slale- 

ment by roilness — Use of, for contradicting him — 
His attention must be called to parts which are 
to be used — Statements cannot be used without 
giving opportunity to witnesses of either denying 
or admitting them. • - 
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Under S. 145, Evidence Act, a witness may 
be cross-examined as to his previous written 
and relevant statements without such writing 
being shown to him, or being proved ; but if 
it is intended to contradict him by the writing, 
his attention must, before tlie writing can be 
proved, be called to those parts of it to be 
used, for contradicting him. Where the Judge 
has asked the investigating Police Oificer to 
verify the copies of the statements recorded 
in his Police diary and has used them for con- 
tradicting the statements made on oatli by the 
prosecution witnesses without first giving eacli 
prosecution witness an opportunity of admitting 
or denying tlie correctness of the statement 
recorded in the special Police diary of the 
case, the procedure is illegal and all these true 
copies of statements recorded by the Police 
Oiiicer in his diary and exhibited in this case 
are inadmissible in evidence. Emperor v. 
Salih. 38 Cr. L. J. 165 : 

166 I- C. 259 ; 1936 O. L. R. 734 : 
9 R. O. 295 ; 1937 O. W. N. 63 : 
A. I. R. 1937 Oudh 201. 

S. 172 — Diary, use of — Statements in 

Poliee diaries. 

Statements embodied in Police diaries can be 
used in favour of an accused person but not 
against him. Rajindra Singh v. Emperor. 

25 Cr. L. J. 409 : 
77 I. C. 489 : A. I. R. 1923 Lah. 516. 

S. 172 — Diaries, use of. 

To disbelieve defence story on the ground that 
it is nowhere mentioned in tiie Police zimnis 
amounts to using the zimnis in such a way 
as to strengthen the case for prosecution and 
it is against the provisions of the Cr. P. C. 
Dini V, Emperor. 27 Cr. L. J. 572 : 

94 I. C. 140 : A. I. R. 1926 Lah. 485. 

S. 172 — Diary, use of. 

Under S. 172 any Criminal Court may use the 
diary to aid it in tlie trial. Abinash Chandra 
V. Emperor, 37 Cr. L. J- 414 : 

161 I. C. 14 : 8 R. Rang. 449 : 
A. I. R. 1936 Rang. 75. 

S. 172 — Diary, use of. 

Under S. 172, Police Diaries may be used by 
the Court to assist in the enquiry or trial by 
suggesting means of further elucidating points 
which need clearing up and svhich are material 
for the purpose of doing justice between the 
Crown and the accused ; but entries in the 
special diary cannot by themselves be taken 
as evidence of any date, fact or statement 
therein contained, Devi Das v. Emperor. 

31 Cr. L. J. 343 : 
122 I. C. 93 : 10 Lah. 794 : 
31 P. L. R. 742 : A. I. R. 1930 Lah. 318. 

S. 172 (2) — Diary, use of. 

A Court cannot use Poiiee diaries as evidence 
in the case, but as an aid in the inquiry or 
trial. Such aid is usually confined to utilising 
the information given therein as a foundation 
for questions to be put to the witness, and in 
using the diary, the Court should always be 
careful. Baja Earn v. Emperor. 

28 Cr. L. I. 134 : 
99 I. C. 342 : 3 O. W. N. 1001 ; 

7 A. I. Cr. R. 52 : A. I. R. 1927 Oudh 64. 


Cr. P. CODE (1898), S. 172 
S. 172 (2) — Diary, use of. 

The Court may also use the diaries during 
the trial for clearing up obscurities in the 
evidence or bringing out relevant facts material 
in the interests of a fair trial. If the statements 
in question, however, have not been made 
evidence in accordance with these statutory 
provisions, no Court has the right to refer to 
them subsequently for the purpose of coming 
to a judicial decision upon the case which is 
under trial. Mohammad v. Emperor. J 

26 Cr, L. J. 1308 : 
89 I. C. 252 : 1 L. C. 193 : 
A. I. R. 1926 Lah. 54. 

S. 172 (2) — Diary, use of. 

Under S. 172, Sub-s. (2) of the Cr.P.C. any Crimi- 
nal Court may send for the Police diaries of a 
) case under inquiry or trial in such Court, and 
may use them, to aid it in such inquiry or trial 
but it is not open to a Court to use the zimnie 
as evidence in the case for corroborating the 
statements of witnesses made before it. Sundar 
Singh V. Emperor. 23 Cr. L. J. 251 : 

66 I. C. 187. 

S. 172 — Granting of copies of 

statements of witnesses. 

Section in nowise prevents copies of statements 
of the w'itnesses being given whether in extenso 
or in the form of compressed memoranda. 
Hamidkhan v. Emperor. 34 Cr. L. J. 127': 

140 I. C. 825 ; 28 N. L. R. 291 ; 

I. R. 1933 Nag. 15 : A. I. R. 1933 Nag. 4. 
S. 172 {2)— Object of. 

The object of Sub-s. (2) of S. 172 is to 
enable the Court to direct tlie Police Officer 
giving his evidence, to refresh his memory, 
or to question him as to contradictions 
which may appear between statements so 
recorded and the evidence he is giving in 
Court, If used for the latter purpose, the 
provisions of Ss. 145 and IGl of the Evidence 
Act shall apply. Mohammad v. Emperor. 

26 Cr. L. J. 1308 : 
89 I. C. 252 : 1 L. C. 193 : 
A. I. R. 1926 Lah. 54. 

S. 172 — Scope — Statement of witness — 

Recording of. 

S. 172, Cr. P. C., does not provide for the 
recording of the statements of witnesses. 
Sadhu Shaikh v. Emperor. 

29 Cr. L. J. 531 : 
109 I. C. 355 ; 32 C. W. N. 280 : 

A. I. R. 1928 Cal. 260. 

S. nZ—Scope. 

S. 172 of the Cr. P. C., does not deal with 
the recording of any statement by witnesses; 
what is intended to be recorded under the 
section is only what the Police Officer 
did. Maflzaddi v. Emperor. 

28 Cr. L. J. 805 : 
104 1. C. 245 : 45 C. L. J. 561 : 

31 C. W. N. 940 : 

A. I. R. 1927 Cal. 644. 

S. 172, lb\— Scope —Record of statement 

heard by Police 0^:er in exercise of power 
cinder S. 161 ani recorded in diary, whether 
evidence — Such record, if a public document. 
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S. 172, Cr. P. C., (loos not forbid n rocordcd 
sti'tcmcnt to be used at a trial for an 
offence not under investiiration when it «as 
made. The record of a statement lionrd l>y 
a Police Ofliccr in exercise of the j)ni\er 
conferred by S. 101 of tlie t'r. P. 

■ and recorded either in the diary or separately 
in the course of invcstif;ation prneeedin"s i-- 
an unpublished oflieial record relatin" to an 
affair of State evidence derived from, which 
^ cannot be produced in a case to whicli the 
proviso to S. 1(12 is not applicable 
except with the permission of the Ol'ieer at 
the head of the Police Department (S. 12:’.. 
Evidence Act). The record of the statement 
cannot be termed a deposition or an evidence. 
It is not a public document, a copy of ((hieh 
must be piven on demand under S. T(i. 
Evidence Act. Hut the fact or allepation 
that the statement has been reduced In 
■wrilinp will not preclude evidence of its 
havinp been made (subject, of course, to the 
provisions of the Evidence Act), for.'^. iH. 
Evidence .‘Vet, docs not apitly. To prove 
that the statement was made, it would be 
necessary to call the Police Ofliccr who 
heard it'. If tlic accused has succeeded in 
having the original record of the state- 
ment prodtiecd, nolwithstandina objections 
Riiscd under Ss. 12:1. 121 or 12.1, 

Evidence .-Vet, and [the Police Ofliccr has 
^referred to it to refresh his memory under 
S. lilO, the provisions of S. 1 l.l of tliat .Vet will 
apnlv. linij Snth Blinluacat v. Mithnmvtad Din. 

' 38 Cr. L. J. 240 : 

166 I. C. 501 : 17 Lah. 472 : 
38 P. L. R. 1040 : 9 R. L. 389 : 
A. I. R. 1936 Lah. 359. 

S. 173. 

See aUo (i) Cr. P. C.,180S, Ss. I.IC, 157, 
10(1 (1), (o) and (6). 

(it) Railuay,s Act, iSOd, S. SI. 

S. 173 — Charf’c-sUccI — Jlerjuircmcnt.'! of. 

S. 17;i, Cr. P. C., docs not require that a 
charge-sheet should contain an abstract of 
the evidence to be given by each of the 
witnesses mentioned in the charge-sheet. 
The form of charge-sheet prescribed by 
G. O. No. .'U87, Law (General) dated the 
. ICth October lf)2S, and published in the 
I Fort Saint Georpe Gazeellc, dated the 2:Jrd 
1 , October, 11)28, is not illegal. Balasundaram v. 
Emperof. 31 Cr. L. J. 387 : 

122 I. C. 341 ; 1929 M. W. N. 504 : 

A. I. R. 1930 Mad. 191. 

S. 173 — Effect on S, 100 (1) (h) — Police 

report. 

The use of the words ‘Police report’ in 
S. 17.‘5, Cr. P. C., docs' not restrict S. 15)0 
(1) (b) merclj’ to non-cogniz.ablc offences. 

Bholanath Das v. Emperor. 

26 Cr. L. J. 68 : 
83 I. C. 628 : 28 C. W. N. 490 : 
A. I. R. 1924 Cal. 614. 

S. 173 — Granting of copies — Order on 

Police report that ease be struck off — Accused, if 
entitled lo copy of such order. 

An order of a JIagistrate on a Police report 


Cr. P. CODE (IS9S), S. 173 

under S. 17.'; tiial a casi' Ijc struck off is 
an administrative order and not a judicial 
order and llic accused is not entitled to a copy 
of such an order. Brahm Dev v. Emperor. 

39 Cr. L. J. 646 : 
175 I. C. 850 : 40 P. L. R. 239 : 

11 R. L. 1 (1) : 
A. I. R. 1938 Lah. 469. 

S, 173 — Invcrtipnlion — Police report. 

fndcr .St. it;; as soon as the investigation 
i-. completed, tlic invest icaling ofliccr is lo 
send a report to tlic .'\lagislratc. A Sub- 
Inspeetor i.- not justified in delaying his 
final rejinrl. Bahat Husain v. Emperor. 

35 Cr. L. J. 208 : 
146 I. C. 897 : L. R. 14 All. 225 Cr, : 
6 R. A. 370 : A. I. R. 1933 All. 582 : 

S. 173 — .1 uris'lictinn — Police report, 

ah^cnec of — Copnizanre of offence. 

Tiircc persons were sent up by the Police 
for trial under Ss. :180 and .|.'j7, I. P. C. .\ 
remark was .added to the Police report 
that if has been elicited that one .-/. had 
instigated the commission of the tlicft and 
that the Court is at liberty lo lake action 
against ,1. on legal evidence being tendered. 
At the conclusion of the trial against the 
tlirce jcjrsons, the .Magistrate ordered that 
a non-bailaldc warrant be issued against /I. 
and lie tie tried under Ss. ;180, .157/100, 
I. P. ; Held, that the .Magislralc, who 
wjis not em)inwcred lo act under S. 108 (1). 
(r), Pr. P. C.. had no jurisdiction to issue 
tlic warrant, because there being no Police 
report against .-1, under S, 17.';, the Magis- 
trate could not ))rocccd under S. 100 (1) (6), 
nor could he proceed under S, tlal ns A. 
was not in attendance in his Court, 
.■I limed Khan v. Emperor. 

12 Cr. L. J. 92 : 

9 I. C. 492, 

S. 173 — Police Ilcport — Case not dispos- 
ed of by order of .Magistrate — Prosecution by 
Police under S. ‘Ill, illegal. 

The appellant informed Police of a non- 
eogni'/.aldc offence. The Police obtained the 
authority of a Magislralc under S. 155 
of the Cr. P. C.. to investigate the case. 

: The Magistrate directed that the Police 
should rcjiorl to him. No report was made. 
Meantime, however, the Poliee instituted 
proceedings against tlic appellant under S. 211 
of tlic Penal Code and obtained his convic- 
tion : Held, that the conviction was bad 
and must be set aside. Even if the Magis- 
trate had not directed a report to be made, 
S. 17;i, Cr. P. C, rccpiircs that it shouW 
be made. Thu case was one that could not 
be dispo.scd of without the order of the 
Magistrate in some form or another. 
Appa liagho Bhoglc v. Emperor. 

16 Cr. L. J. 161 : 
27 I. C. 545 : 17 Bom. L. R. 69 : 

A. I. R. 1915 Bom. 80. 

S. 173 — Police report, contents of — De- 
fective report. 

A Police report under S. 173 should set 
forth the nature of the information ; and 
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where it is defective in that particular, the 
Magistrate should not take cognizance of 
the case. Lee v. Adhikary. 

11 Cr. L. J. 145 (b) : 
5 I. C. 553 : 14 C. W. N. 304 ; 

37 Cal. 49. 

S. 173 — Police report, meaning of. 

The Police report mentioned in S. 190 (1) 
(6) of the Cr. P. C., is a Police report 
within the meaning of S. 173 of the Code, 
i. e,, a report during investigation of a cogniz- 
able offence. Rai7i Lai v. Emperor. 

21 Cr. L. J. 269 : 
55 I. C. 285 : 1 P. L. T. 73 : 
A. I. R. 1920 Pat. 614. 

S. 173, 190 (b) — Poliee report — What is. 

The words “a Police report” in S. 190 (6) 
of the Cr. P. C., do not mean a Police report 
as laid down in S. 173 of the Code. They 
include a Police report of any description 
authorised by the Code. Mehrah v. Emperor. 

26 Cr. L. J. 181 ; 
83 I. C. 885 : 17 S. L. R. 150 : 
A. I. R. 1924 Sind 71. 

S. 173, 190 (1) (b) — Police report. 

The report referred to in S. 190 (1) (6), Cr. P. C., 
is the report described in S. 173, i. c., a report 
by the Police after the investigation and the 
facts ascertained and the conclusion arrived 
at that there are sufficient grounds to justify 
the person reported being forwarded to the 
Magistrate. Ahmed Khan v. Emperor. 

12 Cr. L. J. 92 : 
9 I. C. 492. 

— Ss. 173, 190 (1) (b) — Power of District 

Magislrale — Final report of Police laid before 
Magistrate and disposed of — Poioer of District 
Magistrate to direct Police to submit charge- 
sheet, 

A District Magistrate has no power to direct 
the Police to submit a charge-sheet after a final 
report recommending that proceedings need 
not be taken against the accused has been put 
up before a Magistrate having jurisdiction to 
take cognizance of the offence, r and has been 
disposed of by him. Sukhadeva Sahay v. 
Hamid Mian. 29 Cr. L. J. 942 : 

111 I. C. 862 : 7 Pat. 564 : 10 P. L. T. 14 : 

A. I. R. 1928 Pat. 585. 

S. 173 — Power of Magistrate to rc-open 

case. 

An order passed by a Magistrate directing a 
case reported to him bj' the Police under 
S. 173, to be struck off, is not a judicial order 
and it is open to the Magistrate to re-open 
the case by calling for a 'charge-sheet. Uma 
Singh V. Emperor, 34 Cr. L. J. 1198 ; 

146 I. C. 70 : 14 P. L. T. 162 : 12 Pat. 234 : 
6 R. P. 237 ; A. I. R. 1933 Pat. 242. 

; Ss. 173, 190, Cl. (c), 200 — Power of 

Magistrate — Information of theft case to Police 
— Report that case trice but no evidence-— Making 
over of case to Honorary 'Magistrate who reported 
that alleged stolen property belonged to accused — 
Issue of summons by Magistrate, whether proper 
— Proceedings before Honorary Magistrate, 
whether legal. 


Cr. P. CODE (1898), S. 174 

A report of a theft of bullock by the accused was 
made to the Police who submicted a report to 
the Magistrate that the ease against the accused 
might be true but that the evidence to prove 
it was not forthcoming. Thereupon the 
Magistrate made over the case to an Honorary 
Magistrate for inquiry and report. The 
Honorary Magistrate examined Avitnesses on 
both sides and reported that it Avas proved 
that the bullock aa'us purchased by the accused 
and that no trial of the accused could be re- 
commended. On receipt of this report, the 
Magistrate ordered the issue of summons 
against the accused Avith the remark that the 
purchase of the animal by the accused should 
be proA'ed in court : Held, that (1) upon the 
report of the Police under S. 173 of the 
Cr. P. C., the Magistrate could take cognizance 
of the case under S. 190, Cl, (b), but instead 
of doing so, he made OA^er the case for inquiry 
and report as though he AAas dealing AA’ith the 
matter on a complaint under S. 200; the 
proceedings before the Honorary Magistrate 
AA-ere not in consonance AA’ith the proAusions of 
the laAA-; and (2) after the report of the Police 
and the Honorary Magistrate, the JMagistrate 
ought not to have summoned the accused; and 
(3) the proceedings should not be alloAved to 
go on. Abdullah Mandal v. Emperor. 

14 Cr. L. J. 297 ; 

19 I. C. 953 : 17 C, W. N. 1004 ; 

40 Cal. 854. 

S, 173 — Right of accused — Right to 

insist on production of documents by prosecution 
before case starts. 

Neither S, 173, Cr. P. C., nor the form 
prescribed by the Local GoA'ernment, provide 
that the prosecution should produce along AA’ith 
the chalan all the documents to be relied on, 
in the trial or Avhich haA’e to be produced by 
the AA’itncsses to be tendered for the prosecu- 
tion. An accused is consequently not entitled 
to insist upon the production of any such 
document before the case starts. He does 
not -run the risk of being hampered in the 
defence, as the laAA’ clearly entitles him to 
cross-examine the AA’itnesses eA’en after the 
charge. K. L, Gauba y. Emperor. 

38 Cr. L. J. 955 : 

170 I. C. 586 : I. L. R. 1937 Lah. 114 : 

39 P. L. R. 643 : 10 R. L. 135 : 

A. I. R. 1937 Lah. 411. 

S. 174. 

Sec Cr. P. C., 1888, Ss. 1G2, 174, 175. 

S. 174 — Granting of copies — Accused’s 

right to post mortem certificate and inquest 
report. 

Statements made to Poliee during inA’cstiga- 
tion under S. 174, Cr. P. C., even though it is 
conducted in the presence of two or more 
respectable men are none-the-less statements 
under S. 102, Cr. P. C., and the accused is, 
therefore, not entitled to copies thereof. In re : 
Maruthamuthu Kudumban. 28 Cr. L. J. 463 ; 
101 1. C. 495 : 25 L. W. 599 : 52 M. L. J. 601 : 

1927 M. W. N. 392 : 38 M. L. T. 314 : 

•50 Mad. 750 : 

A. I. R. 1927 Mad. 512. 
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S. 174 — Granting copies — Accused’s 

right to copies, post mortem certificate and in- 
quest report. 

AMien a Medical Officer is not examined at 
the beginning of a post mortem enquiry, a copy 
of post mortem certificate ought to be given to 
• accused for enabling him to conduct his 
defence; similarly, he should he given a copy of 
the inquest report (excluding statements made 
therein) when the investigating Police Officer 
\ is not examined at the beginning of the 
/"inquiry. In re : Marutha mtithv Kudumhan. 

28 Cr. L. J. 463 : 
101 I. C. 495 : 25 L. VV. 599 ; 52 M. L. J. 601 : 
1927 M. W. N. 392 : 38 M. L. T. 314 : 

50 Mad. 750 : 
A. I. R. 1927 Mad. 512. 

S. 174 — Object of. 

The procedure under S. 17-I-, Cr. P. C., is for 
the purpose of discovering tlie cause of death. 
Chaman Lai v. Emperor. 

41 Cr. L. J. 639 : 
188 I. C. 440 : 1. L. R. 1940 Lah. 521 : 
13 R. L. 41: A. I. R. 1940 Lah. 210. 

S. 174 — Scope. 

Report of occurrence by chauhidar who is 
directed to make report after completion of 
Panchayatnama — Procedure being correct under 
^ Ss. 34 and 35 framed under S. 75, U. P. Village 
)i^Panchayat Act, cannot be objected as not being 
'' in accordance with S. 174 (4). Shco Dina v. 
Emperor. 35 Cr. L. J. 464 : 

147 I. C. 676 (2) : L. R. 14 All. 179 Cr. : 
6 R. A. 532 (2) : A. I. R. 1933 All. 939. 

S. 175. 

5eeCr. P. C., S. 101. 

S. 175— Perjury. 

Para. 2 of S. 175, Cr. P. C., refers only to wit- 
nesses examined at the actual inquest, and not 
to witnesses who might be examined long 
afterwards and the accused, therefore, is 
not bound to tell the truth before Police : 
Even if accused has been examined 

under S. 175, Cr. P. C., and been bound to 
speak the truth, still he cannot be 

convicted in the alternative under S. 103, 

I I. P. C. Rabari Bhura v. Dewait. 

, 2 Cr. L. J. 590 : 

k 15 K. L. R. 148. 

S. 176. 

Sec Cr. P. C., 1898, S. 4 (1) (k) (m). 

S. 176 — Enquiry — Collector's power to 

stop inquiry. 

A Colleetor and District Magistrate has no 
power either as a Collector or as a District 
Magistrate to interfere v/ith an inquiry under 
S. 170 by a Second Class JIagistratc, though 
he may be the superior of the Second Class 
Magistrate with reference to the Second Class 
Magistrate’s position as a Mahalkari. In re ; 
Laxmi Narayan Timmamm Karki. 

29 Cr. L. J. 1063 : 
112 I. C. 567 : 30 Bom. L. R. 1050 : 

A. I. R. 1928 Bom. 390. 


, Cr. P. CODE (1898), S. 177 

j ; S. 176 — Investigation — Fresh investi- 

I gation after submission of report, legality of. 

\ _Tlie Police, after submitting a report of an 
investigation, have power to make any number 
of further investigations on receipt of further 
information. Divakar Singh v. Ramamurthi 
Eaidu. 19 Cr. L. J. 901 : 

47 I. C. 273 : 35 M. L. J, 127 : 
A. I. R. 1918 Mad. 751. 

S. 176 — .Jurisdiction — Offence committed 

bp British subject in British ship during voyage 
from Penang to Negapatam — Sessions Court 
of Negapatam, jurisdiction of, to try charge. 

An offence of murder committed by a British 
subject while on a British ship on his journey 
from Penang to Negapatam can be tried by the 
Sessions Court at Negapatam in view of the 
provisions of S. 1 of 12 & 13 Vic. Chap. 96, 
winch has been made applicable to India by 
S. 1 of 23 & 24 Vic. Chap, 88 as well as by 
S. 680 of the Merchant Shipping Act. Sengedai 
Vannan v. Emperor. 28 Cr. L. J. 543 : 

102 I. C. 351 : 1927 M. W. N. 276 : 

53 M. L. J. 101 : 
38 M. L. T. 361 : 
A. I. R. 1927 Mad. 688. 

S. 167 — Proceeding under, if judicial 

— Revision. 

Proceedings under S. 176 are judicial proceed- 
ings and are subject to the revisional powers 
of the High Court under S. 435 and 439. In 
re : Lamninarayan Timmanna Varki. 

29 Cr. L. J. 1063 : 
112 I. C. 567 : 30 Bom. L. R. 1050 : 

A. I. R. 1928 Bom, 390. 

S. 176— Scope. 

An inquest under S. 170, Cr. P. C., by another 
IMagistrate not under the orders of the Magis- 
trate before whom the complaint is filed, can- 
not take the place of an inquiry contemplated 
by S. 202, Cr. P. C. and it is illegal for a 
Magistrate to reject a complaint on the basis 
of a report made in such an inquest. Surendra 
Nath V. Police Sergeant. 33 Cr. L. J. 218 (2) : 

135 I. C. 878 : 35 C. W. N. 1032 : 
I. R, 1932 Cal. 174 : A. I. R. 1932 Cal. 121. 

S. 177. 

Applicability. 

Application of. 

Construction. 

.Jurisdiction. 

Place. 

Place of trial. 

Scope. 

S. 177. 

See also (i) Cr. P. C., 1898, S. 550. 

(it) Penal Code, Ss. 177, 179. 

S. 177 (2) — Applicability. 

S. 177 of Cr. P. C. is applicable to a case of 
criminal breach of trust which lays down the 
general law and which again has been repeated 
in and made a part of the special provisions 
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contained in S. 181, Siib-s. (2) of the Code. 
Gunananda Dlione v. Sant Prakash Nandy. 

26 Cr. L. J. 725 : 
86 I. C. 213 : 41 C. L. J. 80 : 
29 C. W. N. 432 : A. I. R. 1925 Cal. 613. 

S. 177 — Application of. 

Section has no application to proceedings 
under S. 107. The use of the word “ ordinari- 
ly ” in that section excludes trial of cases 
specifically provided for in S. 107. In rs ; 
Nagircddy Kondarcddy. 18 Cr. L. J. 878 : 

41 I. C. 990 : 31 Mad. 244 : 
A. I. R. 1918 Mad. 555. 

S. 177 — Construction — ‘ Ordinarily ' 

meaning of. 

The word ‘ ordinarily ’ in S. 177 of the Cr.P.C. 
means except in the cases provided herein- 
after to the contrary. Emperor v. Goverdhan 
Ridklirpn.fk:=i^£^^ 29 Cr. L. J. 533 : 

109 I. C. 357 : 30 Bom. L. R. 38 : i 
A. I. R. 1928 Bom. 140. | 

S. 177 — Jurisdiction — Accused charged 

with conspiracy to abduct formed in U. P . — ' 
Allegation of further conspiracy to cheat, at Stik- \ 
ktir — Accused not charged of this — Tioo con- ! 
spiracies not alleged to he parts of one transaction ' 
— Court at Sukkar, cannot try offence of conspiracy ! 
formed outside its jurisdiction. , 

Five persons were tried by the Sessions I 
Judge of Sukkur of offences under S. 120-B, 
conspiracy, under S. 3G6, kidnapping, and 
S. 420, cheating. It was not alleged in the 
charge that the conspiracy to abduct and the 
abduction was made in Sukkur where all the 
five accused live. The criminal conspiracy w'as 
formed, i. e. the offence was committed out- 
side the Province of Sind and outside the 
jurisdidtion of the Sukkur court somewhere in 
the United Provinces. It was also alleged that 
there was a further conspiracy of cheating 
entered into at Sukkur but the acesused w’ere 
not charged with this second or further con- 
spiracy at all. It was not the case of the 
prosecution that the two conspiracies w’cre 
part of one transaction ; Held, that upon the 
facts of the case and the charges as framed 
S. 177, Cr. P. C., applied and the Court at 
Sukkur had no jurisdiction to try the offence 
of conspiracy committed outside its jurisdic- 
tion. Emperor v. Pursumal Gerimal. 

39 Cr. L. J. 630 (b) : 
175 I. C. 620 : 10 R. S. 298 : 
A. I. R. 1938 Sind 108. 

S. 177 — Jurisdiction — Attempt to cheat 

by despatch of bogus telegrams — Place of trial. 

The accused was charged with an offence under 
Ss. 468/109 and 420/511 of the Penal Code on 
the allegation that at Coonoor he induced one 
K to write bogus telegrams and caused those 
telegrams to be despatched at Tanjore in order 
to cheat one P.: Held, that the actual transac- 
tion constituting attempt to cheat did not begin 
until the telegrams were despatched from Tan- 
jore and that the writing of the telegrams 
was a mere act of preparation not amounting 
to an “ attempt ” and that, therefore, the 


j Cr. P. CODE (1898), S. 177 

Tanjore Courts had jurisdiction to try the 
accused. In rc ; Raman Chettiar. 

28 Cr. L. J. 95 : 

99 I. C. 127 : 51 M. L. J. 635 : 

A. I. R. 1927 Mad. 77. 

— S. 177 — Jurisdiction — Bigamy, offence 

of — Place of trial. 

The offences of bigamy and abetment of 
bigamy are triable only in the district in which 
the second marriage or the abetment takes 
place. Imir Chand v. Emperor. 

26 Cr. L. J. 525 : 

85 I. C. 365 : 6 L. L. J 422 : 

A. I. R. 1924 Lah. 732. 

S. 177 —Jurisdiction — Bigamy, where 

triable. 

An offence of biganij' is only triable in a 
Court which has territorial jurisdiction over 
the place where the offence was committed. 
B'lagroatla v. Emperor. 26 Cr. L. J. 49 ; 

83 I. C. 577 : 3. Pat. 417 : 

A. I. R. 1925 Pat. 187. 

S. 177 — Jurisdiction — Penal Code 

S. -117 — Cheating by cheque — Cheque 
delivered at one plucc--Lettcr received at 
another place — Jurisdiction to try offence — High 
Court, power, of, to direct, where trial should 
take place. 

Accused, residing and carrying on business at 
Gaya, gave a cheque to the complainant which 
was dishonoured by tlic Bank in Calcutta on pre- 
sentation. Correspondence then took place 
between the parties, and the crucial letter 
which indicated that the complainant had 
been cheated was received by him at Buxar. 
He filed a complaint against the accused for 
cheating at Buxar : Held, (1) that the Buxar 
Courts had jurisdiction to inquire into and try 
the offence : (2) that the High Court, however, 
had power to direct that the trial should take 
place at Buxar or Gaya : (3) tliat the ex- 
pedient course was to direct that the accused 
should be tried at G.iya, where he resided and 
where the prosecution could have been initiated 
because trial .at Buxar might cause lot of in- 
convenience to the accused. Metcalfe v. 
Watson. 25 Cr. L. J. 81 : 

76 I. C. 17 : A. I. R. 1924 Pat. 708. 

S. 177 — Jurisdiction — Complaint — 

Verification — Duty of Magistrates stated. 

When Magistrates verify complaints, they 
should inquire so far as they can, as to the 
scene of the offence so as to find-out as soon as 
possible svhether the complaint is or not within 
their jurisdiction and thus save their own time 
and tile time of the District Magistrate and the 
time of the High Court. Ismail Abdiil Karim 
V. Emperor. 38 Cr. L. J. 291 (a) : 

166 I. C. 622 : 9 R. S. 148 (1) : 

A. I. R. 1937 Sind 31. 

S. 177 — Jurisdiction. 

Conspiracy entered into at B — Subsequent act 
of cheating at P — Magistrate at P, has no 
jurisdiction to try charge of conspiracy. In rc : 
Dani. 39 Cr. L. J. 634 (1) : 

162 I. C. 504 (a) : 1935 M. W. N. 1163 : 

8 R. M. 999 : A. I. R. 1936 Mad. 317. 
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S. 177 — Jtirisdiclion — Fraudulent re- 
moval of propcrlji from one District to another — 
Decree-holder prevented from executing, decree in 
another District — Place of trial. 

The petitioner was aeciised of fraudulent re- ! 
moval of propertj" in order to defeat the elaiius ' 
of a decree-holder. The offence was committed . 
in Tharrawadj’ District : while as a conse- i 
quenee of the offence, the decree-holder was 
unable to exeeiite a decree obtained in another . 
District : Held, that under S. 177 of Cr. P. C., 
the offence could only be tried in the Tharra- 
wady District. ShiCe Mpal v. Subraninnian 
Chetiu. 10 Cr. L. J. 86 : 

2 I. C. 546 : S L. B. R. 57. ' 

S. 177 — Jurisdiction. 

In a case of criminal breach of trust if the 
propertj' which forms the subject-matter of 
the offence or any part of it was received bj’ ' 
the accused at a particular place, the Court 
having local jurisdiction over the place will 
have jurisdiction to deal with the offence : 
so also as to the place where the properly or | 
any part of it was retained by tlic accused. . 
The Court within whose territorial jurisdiction 
the offence was committed will also have juris- ; 
diction to try dt. Gunananda Dhone v. Sant j 
Parkash Nandy. 26 Cr. L. J. 725 : ' 

86 I. C. 213 : 41 C. L. J, 80 : ' 
29 C. W. N. 432 : A. I. R. 1925 Cal. 613. 
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jurisdiction of niofussil Courts depends upon 
the offence having been committed within 
their local limits. Emperor v. Ganga. 

13 Cr. L. J, 575 : 
15 1. C. 991 : 9 A. L. J. 696 : 34 All. 451. 

S. 177 — Jurisdiction — S. 239, whether 

controlled luj S. 17T —Abetment outside territorial 
jurisdiction — Jurisdiction of Magistrate trying 
principal offence to try abettor. 

Jurisdiction is tiic foundation of a charge and 
must be imported or understood as present in 
all the procedure set out in the Code. Unless 
a matter comes with the territorial jurisdiction 
of a Magistrate in the first instance, he cannot 
avail himself of S. 2;J9, Cr. P. C., and try a per- 
son for abetment, with the principal offender, 
when the abetment took place outside his 
jurisdiction. Sachidnnadam v. Sommaya 
Gopala Aii/angar. 30 Cr. L. J, 116 : 

120 I. C. 75 : 57 M. L. J. 518 : 
30 L. W. SOI : 1929 M. W- N. 578 : 
I. R. 1929 Mad. 1035 ; 52 Mad. 991 : 

A. I. R. 1929 Mad. 839. 

S. 177 — Jurisdiction — Trial of offences 

committed outside jurisdiction. 

A Magistrate lias no jurisdiction to try charges 
for offences committed out of his jurisdiction. 
Emperor v. Goverdhan Ridhran, 

29 Cr. L. J. 533 ; 
109 I. C. 357 ; 30 Bom. L. R. 38 ; 
A. I. R. 1928 Bom. 140. 


I, 


S. 177 — Jurisdiction— Infringement of 

copyright. 

The accused were charged with the infringe- 
ment of oopj’i'ight, in a book of which the 
complainant was the author, by printing it for 
sale at Lahore without his permission : Held, 
that the Lahore Court alone had jurisdiction 
under S. 177, Cr. P. C., to enquire into and try 
the offence. Kali Das v. Karam Chand. 

18 Cr. L. J. 353 : 
38 I. C. 737 : 28 P. R. 1916 Cr. : 
A. I. R. 1917 Lah. 335. 

S. 177 — Jurisdiction. 

Offence committed within jurisdiction of 
Howrah Se.ssions, should be committed to 
Howrah Sessions and not to the High Court. 
Tjokhe Sahu v. Emperor. 33 Cr. L. J. 645 : 
138 I. C. 626 ; 59 Cal. 856 ; 36 C. V/. N. 164 : 
I. R. 1932 Cal. 479 : A. I. R. 1932 Cal. 487 . 

S. 177 — ■Jurisdiction — Offence cojnmitl- 

cd in British India — Subsequent transfer to 
Independent Slate — Place of trial. 

A committed offenee within local limits of the 
Sessions Court at Mirzapur. Subsequently the 
place where the offence had been committed, 
was transferred to Native State of Benares. . A 
was British-Tndian subject and never ceased to 
be so. Since the commission of the crime, he 
resided in British territorj'-: Held, that 
Sessions Court of Mirzapur had jurisdiction to 
try the offence. The judicial power of every 
Independent State extends to punishment of all 
offences against Municipal laws of the State by 
whomsoever committed within the territory, 
also to the punishment of all such offences by 
its subjects wheresoever committed. The 


S. 177 — Jurisdiction — Value-payable 

parcel sent from Madras to Hyderabad — Payment 
of money and delivery of parcel at Hyderabad — 
Parcel not containing goods — Cheating offenee, 
where committed — Delivery, whether eomplete at 
Hyderabad. 

The accused sent from Madras a value-payable 
parcel to the complainant at Hyderabad on 
complainant’s order for tea. The complainant 
paid amount, took delivery of parcel which was 
found to contain only saw-dust. In a trial on 
a charge of cheating preferred by the complain- 
ant against the accused in Madras : Held, 
that the deceit and the delivery of the parcel 
in consequence of the deceit were complete 
when the monej’ was hanried over to the Post 
Office at Hyderabad, and the subsequent 
delivery by tiie Post Office to tlie accused at 
Madras was not a necessary ingredient of the 
offence, and the offence having been committed 
wholly .at Hvderabad, the Madras Court had no 
jurisdiction to try the offence. Kaleek v. 
Emperor. ~ 28 Cr. L. J. 452 (b) : 

101 I. C. 484 : 1927 M. W. N. 221 : 

52 M. L. J. 511 : 

A. 1. R. 1927 Mad, 544. 

Ss. 177, 179 — Jurisdiction — Offence com- 
mitted at one place, discovery of, at another — Trial 
— Jurisdiction — Penal Code (Act XLV of J860), 
Ss. 420, 265. 

The complainant was induced to part with 
his money at Meerut on false representation 
that a certain barrel contained a certain 
amount of spirit. At Agra it was discovered 
that the barrel did not contain the amount 
of spirit : Held, that the Magistrate at Agra 
had no jurisdiction to trj' the accused under 
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Ss. 420 and • 2G5 of tlie Penal Code, inasmueh 
as the discovery of the alleged fraud at 
Agra after the goods were delivered, could 
not be said to be a consequence •which has 
ensued, within the meaning of S. 179, Cr. P. C. 
Prag Das Bhargava v. Daulal Ram. 

16 Cr. L. J. 825 ; 
31 I. C. 1001 : 13 A. L. J. 1067 : 

A. 1. R. 1915 All. 428. 

Ss. 177, 213 — Jurisdiction — Magistrate 

taking cognizance of offence committed withw his 
jurisdiction arid committing accused — Localiti/ of 
offence subsequently transferred to other District — 
Commitment, if rendered invalid. 

Where a Magistrate takes cognizance of an 
offence committed within his territorial juris- 
diction and commits the accused to Sessions 
after enquiry, the fact that the locality in 
which the offence was committed is subse- 
quently transferred to another district, does 
not oust the jurisdiction of the .Magistrate, and 
render the commitment invalid and the 
Sessions Judge also is not deprived of the 
jurisdiction to dispose of tlie case. Emperor 
V. Sayiruddin Pramanik. 

40 Cr. L. J. 270 : 
179 I. C. 805 ; I. L. R. 1938 2 Cal. 357 : 
11 R. C. 618 : A. I. R. 1939 Cal. 159. 

S. 177 — Place — Offence of criminal 

breach of trust. 

The place where the offence of criminal 
breach of trust is committed is where there 
has been misappropriation or conversion or 
user or disposal of the property or where the 
accused wilfully suffers any other person to 
use or dispose of the property. Gunananda 
Dhone v. Sant Prakash Nandy. 

26 Cr. L. J. 725 : 
86 I. C. 213 : 41 C. L. J. 80 : 
29 C. W. N. 432 : A. I. R. 1925 Cal. 613. 
S. 177 — Attempt to cheat. 

Accused were charged with attempting to 
cheat the Currency OfTiccr of Bombay by claim- 
ing payment of halves of certain Currenej' 
Notes : the declaration in support of the claim 
was signed and posted in Calcutta, and the 
question was as to the Court in which the 
accused should be tried : Held, that- the 
offence was committed at Calcutta where the 
trial should take place. In re: Amulqa Charan 
Dutt. 25 Cr. L. J. 184: 

76 I. C. 424 ; A. I. R. 1923 Cal. 401. 

S. 177 — Place of trial, error regarding. 

Where an offence is inquired into and tried 
by a Court within whose local jurisdiction it 
has not been committed, the error is only an 
irregularity curable under S. 537, Cr. P. C., 
unless it has occasioned a failure of justice. 
Mohamad Hayat Mulla v. Emperor. 

30 Cr. L. J. 1166 : 
120 I. C. 225 : 7 Rang. 370 : 
I. R. 1930 Rang. 17 : A. I. R. 1930 Rang. 77. 

S. 177 — Place of trial — Kidnapping at 

one place — Abetment of rape at another place — 
Trial on both charges at former place, legality of.. 

The accused was charged with having kid- 
napped a girl at Bombay and with having 
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abetted the committing of rape on her at 
Ahmcdabad and was committed for trial on 
both the charges to the Bombay High Court : 
Held, that the accused could not be tried 
for the second charge at Bombay. Emperor 
V. Mohanlal Aditram. 30 Cr. L. J. 191 : 

113 I. C. 617 : 30 Bom. L. R. 1253 : 
I. R. 1929 Bom. 185 : A. I. R. 1928 Bom. 475. 

3. 177 — Place of trial — Offence of crimi- 
nal mis-appropriaiion. 

An offence under S. 40G, I. P. O. can be 
tried only at the place where the money was 
received and misappropriated by the accused. 
Maitra v. Kamini Mohan Bose. 

25 Cr. L. J. 377 : 
77 I. C. 425 : A. I. R. 1925 Cal. 107. 

S. 177 — Scope — Trial in wrong Court — 

Conviction, when can be set aside. 

S. 177, Cr. P. C. only provides for the ordi- 
nary place of inquiry and trial and may be 
read along with S. 531, the result being 
that a conviction cannot be set aside mcrelj' 
because the trial has taken place in a wrong 
district but the party aggrieved is entitled 
to have the conviction set aside if he shows 
that ‘•'such error has in fact occasioned a 
failure to justice.” Acharaja Singh v. Emperor. 

163 I. C. 518 : 
2 B. R. 629 : 9 R. P. 22 : 
15 Pat. 418 : 17 P. L. T. 543 : 
A. I. R. 1936 Pat. 41Q. 

S. 179. 

Any consequence which has ensued, 

meaning of. 

Applicability. 

•‘Consequence’ , meaning of. 

Criterion or Residence. 

Jurisdiction. 

Scope. 

S. 179. 

Sec also (?) Cr. P. C., 1898, S. 177. 

(?■?■) Penal Code, ISGO, Ss. 290, 
40G, 409. 

S. 179 — ‘Any consequence which has en- 
sued,’ meaning of. 

The words “any consequence which has en- 
sued,” in S. 179, Cr. P. C. means a con- 
sequence which must be one of the facts to 
be proved to establish the offence. They do 
not include remote consequence arising from, 
and following on, the offence having, been 
previously committed, and not forming an 
integral part of the offence. Shwe Myat v. 
Subramania Chetty. 10 Cr. L. J. 86 : 

2 I. C. 546 : 5 L. B. R. 57. 

S. 179 — Applicability. 

According to the ordinary canons of con- 
struction, a special provision should ordinarily 
receive effect unqualified by the general. 
S. 179 of the Cr. P. C. can only be applied 
where the consequence necessary to eonstitute 
the offence ensues in some place other than 
that in which the accused’s . act is done. 
Krishnamachary v. Shazo Wallaac cD Co. 

16 Cr. L. J. 491 : 
29 I. C. 331 : 18 M. L. T. 25 : 
1915 M. W. N. 419 : 29 M. L. J. 178. 

A. I. R. 1916 Mad. 438. 
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S. 179 — Applicahilil;j. 

Before S. 170 ean be iilvoked, it is neecssary 
to show that “tlie consequence wliich has 
ensued” is an essential ingredient of the 
offence. Golcaldns Amarsrc v. KmpcTor. 

35 Cr. L. J. 585 : 
148 I. C. 135 12) : 27 S. L. R. 392 : 

6 R. S. ISO : A.' I. R. 1933 Sind 333. 

S. 179 — AppUcahUilp. 

Criminal breach of trust does not itnply 
'-.^s its ingredient, the eon-.equenii:il loss. TJic 
'' act itself amounts to the on'cnec. .S. 170 of 
the Cr. P, C. has no application to a ease of 
criminal breach of trust. Gttnrtnan<ln Dhone 
V. Sanl Pratcash Kandij. 26 Cr. L. J. 725 : 

86 I. C. 213 : 41 C, L. J. 80 : 
29 C. W. N. 432 : A. I. R. 1925 Cal, 613. 

S. 179 — ApplicnhUitn — CTimiunl bunch 

of Irii.il — Jttrisdirliou of Court :cbrrc propcrlij 
was handed over — .S. 17.0, applicnhilitij of. 

A motor lorry hclon"in" to llio accused’s com- 
pany which had its ollicc at Delhi was delivered 
to the complainant at 3Icorut and the complain- 
ant handed over a cheque to the accused’s serv- 
ant for a sum to cover the price of the chassis 
and insurance of chassis as well as the body. The 
cheque was drawn on the Dchra Dun Branch 
of the Imjjcrial Bank and was cashed at Delhi. 
The lorry happened to he burned and it was 
^ discovered that the accused had not insured 
'“~the body. The complainant sued 

the accused under .S. 408, Pen.al Code at 
Meerut: Held, that both under S. 17!) and 
S. 181 (2) of the Cr. P. C., the Court at 
Meerut had jurisdiction to take coi;nizancc of 
the offence. The provisions of S. 17!), Cr. P. C, 
arc not inapplicable to a case of criminal 
breach of trust merely i)anause there arc 
certain other provisions in S. 181 (2) which | 
would applj' to such offences. Uich v. Emperor, 
(S. F.) 31 Cr.L.J. 865 : 

125 I. C. 589 : 1930 A. L. J. 849 : 

A. I. R. 1930 All. 449. ■ 

S. 179 — Applieabililj/ — Criminal Breach 

of Trust, offence of. 

S. 179, Cr. P. C. has no application to the j 
offence of criminal breach of trust. S. Iluda 
V. Ali Hussain M. Iqbal. 41 Cr. L. J. 812 : 

189 I. C. 876 : 13 R. C. 128 : 
A. I. R. 1940 Cal. 367. 

S. 179 — Applicabililp— Offence commil- 

'Jed outside British India— Certificate, from the 
Political Agent — Grievous hurl. 

The accused assaulted and broke the com- 
plainant’s leg within the Baroda territory. 
He was brought into a hospital within the 
British territory where he was detained for 
57 days, during which period, he was unable 
to follow his ordinary pursuits. He filed a 
complaint for grievous hurt in a British 
Court. The Magistrate sought to obtain the 
certificate from the Political Agent at Baroda, 
as required by S. 18S of the Cr. P, C. On 
his failing to obtain it, he ordered the papers 
in the case to be filed under S. 203 of the 
Cr. P. C. The complainant thereupon applied 
to the High Court contending that the 
Magistrate onght to have proceeded with the 
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trial under S. 179 of the Code : Held, that 
the S. 179 of the Cr. P. C. did not apply, 
since the Injury that wa.s done, viz., the 
fracture of the leg, w.as complete within the 
Baroda tetritorv. Sirdar Mcru v. .Jethabhai, 

4 Cr. L. J. 54 : 
8 Bom. L. R. 513. 

S. 179 — AppUcabilitij of — Offences con- 
templated. 

Offences eonlemplatcd in S. 179, Cr. P. C. 
are those which are not complete till- a 
specified consequence has ensued. The con- 
sequence mu^t be an essential ingredient of 
the offence and it must arise within the 
jnrisdielion of the Court trying the offence. 
I)!~.rtni .Singh Maftoon v. Emperor. 

37 Cr. L. J. 474 (2) : 
161 I. C. 635 : 8 R. N. 219 : 
A. 1. R. 1936 Nag. 55. 

S. 179 — Applicability — Offence of 

fraudulent removal of property — Place of trial. 

Petitioner was accused of fraudulent re- 
moval of property in order to defeat the 
claims of a deerec-holdcr. The offence was 
comitiillrd in Tliarra wady D'.strict, while as a 
eonsequenee of the offence, the decree-holder 
w.js unable to c.veeute a decree obtained in 
another District : Held, that S. 179, Cr. P. C., 
was inajjjdieable to the case. Shtce Myat v. 
Subramanian Chetty. 10 Cr. L, J. 86 : 

12 J. C. 546 : 5 L. Bur. R. 57. 

S. 179 — Applicability. 

.S. 179 applies not only where the ofi’ence 
is completed by reason of a consequence 
ensuing within -tiie local limits of another 
jurisdiction but also where the fact of a 
<‘onsequence ensuing in another jurisdiction 
is the cause of the offender’s charge. Ishar 
Das V. Emperor. 8 Cr. L, J. 75 : 

3 P. W. R. Cr. 37. 

S. 179 — .-Ipplicability. 

S. 179, Cr. P. C., applies onlj' to a case 
where a person is charged with an offence 
not only by reason of some act committed 
by him, but also by reason of .some conse- 
quence which has ensued from the act. In 
the absence of any one of these two ingre- 
dients, the section would be -wholly inappli- 
c:ible. If the consequence is such that even 
if it had not taken place, the offence would 
have been complete, S. 179 would have no 
application. Mohammad Abdul Latif v. 
Ahmad .dbdiil Halim. 40 Cr. L. J. 128 : 

178 I. C. 713 : 1938 A. L. J. 969 : 
11 R. A. 325 : 1938 A. W. R. 686 : 

A. I. R. 1938 All. 632. 

S. 179 — Applicability. 

S. 179, Cr. P. C. does not apply to a 
trial for criminal misappropriation as the 
offence does not depend on an act done 
and the ^consequences ensuing therefrom but 
only on the act which has been done. 
Simachalam v'. Rati Kanta Laha. 

18 Cr. L. J. 762 : 
41 I. C. 138 : 21 C. W. N. 573 : 
25 C. L. J. 456 : 44 Cal. 912 : 
A. I. R. 1917 Cal. 381. 
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S. 179 — AppUcabililij. 

S. 179 of the Cr. P. C. does not ftpply 
to questions of tlic jurisdiction of Courts 
to try offences of nriminal brcacii of trust. 
Dina Nalli v. Tiilai Itinn. 

26 Cr. L. J. 136 : 
83 I. C. 696 : 6 L. L. J. 471 : 
A. I. R. 1925 Lah. 171. 

S. 179 — Applicabilif;/. 

.S. 179 has no application to offences 

committed under S. 408, Penal Code. AH 
Ulnhamvind Kasaiin v. Emperor. 

32 Cr. L. J. 1120 ; 
134 I. C. 209 ; 9 Rang. 338 : 
I. R. 1931 Rang. 273 : 
A. I. R. 1931 Rang. 164. 

S. 179 — AppUcabihlp. 

The consequence must be a necessary 
ingredient of the offence in order that S. 179 
mav apply. Kashi Jinm v. Emperor. (F. B. ) 

35 Cr. D. J. 982 : 
149 I. C. 420 ; 1934 A. L. J. 308 : 
L. R. 15 All. 68 (Cr.) : 6 R. A. 902 : 
3 A. W. R. 506 : A. I. R. 1934 All. 499. 

S. 179 — Applicabilily. 

The jurisdiction of a Court to try an 
offence of criminal misappropriation or 
criminal broach of trust is governed by 
S. 181 ^2) find not by S. 179, Cr. P. C. 
Mahnlab Din v. Emperor. 25 Cr. L. J. 410 : 

77 I. C. 490 : A. I. R. 1924 Lah. 663. 

S. 179 — ‘ Conscrpicnce, ’ meaning of. 

Semble : — The word '• consequence ” in S. 179, 
Cr. P. C. means a consequence which forms a 
part and pared of the offence and not a conse- 
quence which is not a direct result of 
offender’s act as to form part of that offence. 
Nadar v. Emperor. 24 Cr. L. J. 579 : 

73 I. C. 323 : A. 1. R. 1923 Lah. 487. 

S. 179 — ‘ Consequence,' meaning of. 

The word ’consequence’ in S. 179, Cr. P. C., 
must be given its ordinary grammatical 
meaning, so that if any consequence ensues 
which is not a necessary ingriedient, of an 
offence, the Court, in the jurisdiction of 
which that consequence ensues, has jurisdic- 
tion. The ordinary •grammatical meaning of 
the word “ consequence,” construing S. 179, 
Cr. P. C, as a whole, is a consequence 
which is a necessary ingredient of an 
offence. Mukhi Tirathdas v. Jethanand 
Matvalomal. (P. B.) 38 Cr. L. J. 512i 

168 I. C. 89 : 9 R. Sind 111 : 
31 S. L. R. 123 ; A. I. R. 1937 Sind ,68. 

S. 179 — ‘ Consequenee ’, meaning of. 

The word ‘ consequence ’ in S, 179 of the 
Cr. P. C., bears its ordinary grammatical 
meaning and is not to be restricted to a 
consequence which is a necessary ingredient 
of the offence. Emperor v. Gafur Karimhux 
Pathan. 31 Cr. L.J. 1155 : 

127 I. C. 177 : 32 Bom. L. R. 785 : 

A. I. R. 1930 Bom. 358. 

^S. 179 — “ Consequence, ” meaning of. 

The word “ consequence ” in S. 179 of the 
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Cr. P. C. means a consequence which 
forms a part and parcel of the offence. It 
does not mean a consequence which is not 
such a direct result of the act of the 
offenders as to form no part of that offence. 
Ganesh Lai v. Nand Kishorc. 13 Cr. L.J. 479 : 
15 I. C. 319 : 10 A. L. J. 45 : 34 All. 487. 

S. 179 — “ Consequence ”, meaning of. 

Tlie word “ consequence wliich has 
ensued ” in S. 179 of the Cr. P. C. must 
be given their wide grammatical meaning ; 
tlicy are not restricted in their meaning to 
a consequence which is essential of the offence. 
Gobind Singh v. Emperor. 

30 Cr. L. J. 249 : 
114 r. C. 99 : I. R. 1929 Sind 51 : 

22 S. L. R. 404 : A. I. R. 1929 Sind 30. 

S, 179 — Criterion of r<’.sidrncc. 

The criterion of the residence of tlic person 
who suffers wrongful loss is not a correct 
criterion. .Tagannalh v. Emperor. 

35 Cr. L. J. 934 ; 
149 I. C. 402 : 6 R. A. 901 : 

3 A. VV. R. 494 : A. I. R. 1934 All. 127. 

S. 179 — Jurisdiction. 

Accused giving bogus cheque to complainant 
at jM on a Bank at C — Comi)liunant presenting 
for payment to Bank at F— Cheque dishonour- 
ed — Court at F can inquire into offence, -( 
j\Iadho Surendra Sakai v. Gobardhan Lai. 

34 Cr. L. J. 785 ; 
144 I. C. 566 : 1933 Oudh 216 : 

10 O. W. N. 239 ; 8 Luck. 881 : 

I. R. 1933 Oudh 263. 

S. 179 — Jurisdiction-Bigamy, offence 

of — Jurisdiction of Court ruhere husband resides. 

Where the husband of a woman who re- 
marries resides at one i)lacc while the offence 
of bigamy and adultery is committed at an- 
other, the Court at the place where the husband 
resides has jurisdiction to try the case. Munir 
V. Emperor, 27 Cr. L. J. 101 : 

91 I. C. 533: L. R. 6 All. 209 Cr. : 

A. L. J. 155 : A. I. R. 1926 All. 189. . 

S. 179 — Jurisdiction — Bigamy, where 

triable. 

An offence of bigamy is only triable in a 
Court which has territorial jurisdiction ov'er 
the place where the offence was committed. 
Bhagwatia v. Emperor. 26 Cr. L. J. 49 : 

83 I. C. 577 : 3 Pat. 417 ; 

A. I. R. 1925 Pat. 187. 

S. 179 — Jurisdiction — Cheating by send- 
ing frauaulenl value-payable article, through 
Post Office — Place of trial. 

The accused posted fraudulent value-payable 
articles at Panvel to persons residing in 
Poona, Slalkot and Hissar. The addressee 
in each case paid the amouut to the Post 
Office, and in two cases, the amounts were 
in due course paid by the Post Office 
to the accused at Panvel. The accused was 
charged before the Magistrate of Panvel 
with cheating under S. 420, Penal Code': 
Held, that under S. 179, the Magistrate . of 
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Panvel Imd jurisdiction to try all the cases. 
Emperor v. Gaftir Karivthux. 

31 Cr. L. J. 1155 : 
127 I. C. 177 : 32 Bom. L. K. 785 : 

A. I. R. 1930 Bom. 358. 

— S. 179 — Juris(]iction — Clicaling — Deceit 

— Court within ichosc jurisdiction eovijdainant 
deceived. 

A trader of Salem in the Madras Presidency, 
deceived a trader in DIuilia in Bombay 
Presidency by leading him to believe that 
Sie was buying clean ground-nut oil when, 
in reality, he was buying a mixture of 
ground-nut oil with rock oil. The Dliulia 
trader was induced by llic deceit to pay 
the price agreed upon ; Held, that the complain- 
ant was deceived in Dlnilia and the Courts at 
Dhnlia bad jurisdiction to hear the case. 
Jannia Das Vasanji v. Emperor. 

10 Cr. L. J. 133 : 
29 I. C. 0.1 : 17 Bom. L. R. :189 : 

A. I. R. 1915 Bom. 46. 

S. 179 — Jurisdiction — Cheating — Place 

of trial. 

Cheating by sending insured cover without 
money — Court where the cover was received 
has jurisdiction to entertain comidaint. Narain 
Das V. Prem Chand. 32 Cr. L. J. 996 : 

132 I. C. 864 : 32 P. L. R. 6 ; 
I, R. 1931 Lab. 704. 

S. 179 — Jurisdiction — Complaint for 

cheating in Court at A — Accused arrested at B. on 
issue of sammotis — Complaint dismissed and 
ixccuscd acquiUcd — Accused lodging complaint for 
dcfamalion in Court at B. — Court at B, if can 
try it. 

A complaint was filed against a person for 
cheating in a Court at A. On an issue of 
summons for arrest, tlie accused was arrested 
at B. On the dismissal of the complaint 
and his acquittal, tlic accused lodged a 
complaint for defamation against his complain- 
nant in Court at B ; Held, that the Court 
at B had no jurisdiction to try the offence 
of defamation it being complete as .soon as 
the complaint of cheating was lodged in 
Court at A. Tiic arrest at B was not 
such a consequence as is contemplated by 
S. 179, Cr. P. C. Mohammad .-thdul Latif v. 
.‘ihmad Abdul Halim. 40 Cr. L. J. 128 : 

178 I. C. 713 : 1938 A. L. J. 969 : 
11 R. A. 325 ; 1938 A. W. N. 686 : 

A. I. R. 1938 All. 632. 

S. 179 — Jurisdiction. 

Contract between accused and iiartncr of 
firm at one place — Firm situated in another 
place — Offence of cheating ensuing — Court 
where firm is situated, can entertain com- 
plaint Emperor v. Atma Ram- 

36 Cr. L. J. 490 : 
154 I. C. 315 : 7 R. A. 734 : 
A. I. R. 1934 All. 846. 

S. 179 — Jurisdiction — Criminal breach 

of trust by agent — Trial where principal resides 
and agent has to render account, legality 
of. 

A charge of criminal breach of trust against 
an agent can be tried by the Court within 
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I whose jurisdiction the principal resides and 
, the agent has to render account. It is not 
ncccssarj' to have the accused tried by the 
, Court within whose jurisdiction the property 
misappropriated was actually received or re- 
, tained by the agent. Gobind Singh v. Emperor. 

30 Cr. L. J. 249 : 
114 1, C. 9? : I. R. 1929 Sind 51 : 

22 S. L. R. 404 : 
A. I. R. 1929 Sind 30. 

S. 179 — Jurisdiction — Criminal breach 

of trust — Cheating — Place of trial. 

The complainant ordered and received a 
consignment of matches from a firm at 
Calcutta and found the consignment so seri- 
ously damaged as not to be marketable. 
But he had already sent in advance currency 
notes bj' registered cover from tho Jlorad- 
abnd Post Ofiicc. The complainant filed a 
complaint at Moradabad, charging the accused 
with criminal breach of trust and cheating : 
Held, that the criminal breach of trust, 

' if committed at all, was committed in 
Calcutta but the entire offence of cheating, 
if committed at all, was completed at 
Moradabad. Yusuf AH v, Wahajuddin. 

ISCr.L.J, 719: 
26 I. C. 167 : 12 A. L. J. 1022 : 
A. I. R. 1914 All. 373. 

S. Tl 19— Jurisdiction— Criminal breach 

of trust committed at the Branch Office of a 
firm — Court at the Head Office of the firm — Juris- 
diction of. 

If an offence under S. 408, Penal Code, is 
committed in a branch of a firm, the Court 
at the Head Ofiice of the firm has no jurisdiction 
to trj’ it. Ganesh Lai v. Nand Kishore. 

13 Cr. L. J. 479 : 
15 I. C. 319 : 10 A. L. j. 45 ; 

34 All. 487. 

— S. 179 — J urisdiction — Criminal breach 

of trust — Place of trial. 

Accused, carrying on business at Calcutta, 
indented for certain goods through complai- 
nant, a commission agent carrying on busi- 
ness at Delhi. The goods were to be 
delivered at Calcutta but payment was 
to be made at Delhi. When the goods 
arrived, accused was allowed to take delivery 
of them on condition that he would hold 
them in trust till they were paid for.. 
He disposed of the goods before paying for 
them. Complainant, thereupon, filed a com- 
plaint against the accused under S. 406, 1. P. C, 
at Delhi : Held, that the alleged offence, 
whether criminal breach of trust or cheating, 
being committed at Calcutta, the Delhi 
Courts Imd no jurisdiction to entertain the 
complaint. Abdul Haq v. Emperor. 

23 Cr. L. J. 735 : 
69 I. C. 631. 

S. 179 — Jurisdiction — Criminal breach 

of trust — Place of trial. 

The loss resulting from criminal breach of 
trust is a consequence which completes the 
offence. The Court within whose jurisdic- 
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tion such loss accrues, can try the offence. 

George Langridge v. Grace Atkins. 

13 Cr. L. J. 856 : 
17 I. C. 792 : 35 All. 29 : 

10 A. L. J. 431. 

S. 179 — Jurisdiction — Criminal mis- 
appropriation — Offence committed in Native 
State — Loss occasioned in British India — Place of 
trial. 

Where, an offence under S. 400 of the 
Penal Code is committed in a Native State 
but as a consequence of the offence money 
is taken out of the pocket of a British 
subject in British territory, the offence 
must be said to have been committed both 
in the Native State and in British India 
where the loss is occasioned and can be 
tried at either plaec. Mohammad Rashid 
Khan Arzoo v. Emperor. 

27 Cr. L. J. 992 : 
96 I. C. 656 ; L. R. 7 All. 114 Cr. : 

A. I. R 1926 All. 466. 

S. 179 — Jurisdiction — Defamatory letter 

— Place of trial. 

Where a defamatory letter is i)ostcd at one 
place in order that it may be read at 
another, the offence of defamation is triable 
under Ss. 179 and 182 of the Cr. P. C., 
either at the place where it was posted or 
where it was intended to be read. 
Kishnamurthij Aiyar v. Parsurama. 

24 Cr. L. J. 309 : 
72 I. C. 69 ; 32 M. L. T. 164 : 

44 M. L. J. 648 : 
A. 1. R. 1923 Mad. 666. 

S. 179 — Jurisdiction. 

Drafts induced by accused to be issued by 
false pretences at S — Drafts negotiated — 
money received by accused — Drafts honoured 
in due course at K — Court at K held not to 
have jurisdiction to try the case. Gobindratn 
Dowlatram v. Emperor. 32 Cr. L. J. 924 : 

132 I. C. 477 : I. R. 1931 Sind 93 : 

A. I. R. 1931 Sind 94. 

S. 179 — Jurisdiction — Fabrication of 

accounts — Breach of trust and misappropriation — 
Place of trial. 

An offence under S. 477-A can be tried 
otherwise than at the place where the ac- 
counts were fabricated. Sioaminathan Chettiar 
v. Annamalai Chettiar. 9 Cr. L. J. 92 : 

II. C. 796 : 4 M. L. T. 481. 
S. 179 — Jurisdiction. 

False verification in income-tax return, 
complaint of — Forum, proper. Sec Income 
Tax Act, 1918, S. 40. 

S. 179 — Jurisdiction — Fraudulent reali- 
zation of money on hundis. 

Where a complaint was made before a 
Magistrate at Aligarh, stating 'that the 
^accused had dishonestly and fraudulently, 
two days after had become an insolvent, 
realized at Calcutta the moneys due in 
respect of certain hundis purchased by com- 
plainant : Held, _on an application under 
S. 185, Cr. P. C. that the offence alleged 
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should be inquired into at Calcutta and not 
at Aligarli. Bubu Lai v. Ghansham Das. 

7 Cr. L. J. 394 : 

28 A. W. N. 115 : 5 A. L. J. 333. 

S. 179 — Jurisdiction — Hundis sent for 

encashment to Bombay from Dharapiiram in Erode 
— Receipt of hundi and misappropriation of pro- 
ceeds in Bombay — Petitioner, resident of Bombay 
— Place of trial. 

Where the petitioners who were brokers resid- 
ing and carrying on business in the Bombay 
Presidency, were charged with having commit- " 
ted criminal breach of trust before the Sub- 
Divisional Magistrate of Erode in respect of 
the proceeds of certain hundis entrusted to 
them for encashment by the complainants, 
merchants of Dharapuram in Erode, and the 
Hundis were received and cashed by the peti- 
tioners in Bombay and the sale-proceeds re- 
tained and misappropriated there : Held, that 
the Sub-Divisional Magistrate of Erode hadi 
no jurisdiction to try the case and S. 179 o. 
the Cr. P. C. did not give him jurisdiction; 
In re : Rambilas. 15 Cr. L. J. 688 

26 I. C. 136 : 15 M. L. T. 505 : 

1914 M. W. N. 894 ; 

A. I. R. 1915 Mad. 600. 

S. 179 — Jurisdiction — Jurisdiction of 

Criminal Court — Misappropriation by servant — 
Money collected in one district — Shop in another 
district — Place of trial. - 

M. owned a cloth shop at Mirzapur. S. was 
employed as a servant of the shop and his duty 
was to eollect money due to his master and 
deposit it in the shop at Mirzapur ; he was 
sent to two villages in the Allahabad District 
to collect money, which he did collect, but 
misappropriated, M. instituted proceedings 
against S', at Mirzapur, and the question was 
whether the Court at Mirzapur had jurisdiction 
to entertain the complaint : Held, that as S. 
had to account to his master at Mirzapur, the 
Courts there had jurisdiction. Shco Shankar 
V. Mohan Sarup. 22 Cr. L. J. 308 : 

60 I. C. 996 : 19 A. L. J. 69 ; 

A. I. R. 1921 All. 12. 

S. 179 — Jurisdiction — Money agreed to 

be sent to S — Dishonestly misappropriated at L — 
Jxirisdiction, to try offence. 

If money is to be sent to Sukkur which is 
dishonestly misappropriated or converted or 
used or disposed of within the meaning of . 
S. 405, Penal Code, at Lucknow and is not 
sent to Sukkur, it cannot be said that it was 
mis-appropriated or converted or used or dis- 
posed of at Sukkur, nor does S. 43, Penal 
Code, make any difference to the case. It 
may be said that the failure to send it to 
Sukkur is evidence of dishonest misapprapria- 
tion or conversion or user or disposal at 
Lucknow, but a jurisdiction is not to be 
determined by the place where evidence is 
to be found but by the place wdiere the 
offence is committed: Jurisdiction, so far as 
the offence of criminal breach of trust is con- 
cerned, is quite clearly and specifically pro- 
vided for in S. 181 (2), Cr. P. C. and not by 
S. 179. The Sukkur Court in this ease has, 
therefore, no jurisdiction to try .the offence. 



1265 


ALL INDIA CRIMINAI- DIGEST (1904—1940) 


1260 


Cr. P. CODE (1898), S. 179 

Mulihi Tiralhdas v. Jclhanand Malvalomat. 

(F. B.) 38 Cr. L. J. 512 ; 

168 I. C. 89 : 9 R. S. 222 : 

31 S. L. R. 123 : A. I. R. 1937 Sind 68. 

S. 179 — Jtirisdiclion of British Courts. 

All the sections in Chap. XV arc to be read 
subject to the general rule that an act com- ' 
mitted on land ontsidc Brilisl) territory by a i 
foreigner not being a servant of the King is ] 
not an offence triable by tlie British Courts, • 
Cokaldas Atnarsec v. Emperor, 

35 Cr. L. J. 585 : 

148 I. C. 135 (2) ; 27 S. L. R. 392 : 

6 R. S. 180 : A. I. R. 1933 Sind 333, 

S. 179 — Jurisdiction — Offence of crimU 

nal misappropriation — Place of trial. 

Criminal breach of trust is not an ofrence 
tvhich counts as one of its factors the loss, ! 
■which is the usual consequence of tlic act 
and, therefore, the jurisdiction to try an ' 
offence of criminal misappropriation or crimi- i 
nal breach of trust is governed by S. 781, 
Sub-s. (2) and not by S. 179. Unless the , 
olTence of which the person is accused is an 
offence not onL'' by reason of somclliing which 
he has done, hut also of some consequence 
which has ensued. S. 170 has no application. 
In rc : Jivandas Savciiand. 32 Cr. L. J. 331 : 

129 I. C. 385 : 32 Bom, L. R. 1195 : 
55 Bom. 59 ; I. R. 1931 Bom. 161 : 

A. I. R. 1930 Bom. 490. 

Ss; 179 — Jurisdiction. 

On 2nd October 1903, one D. of Lahore pre- 
sented a forged draft of Rs. 10,000 and got it 
cashed at the Bombay Ollice of the Mercantile j 
Bank of India having no Branch in tlic Punjab. I 
On 20tli October 1903, one I of Amsilsar ' 
presented another forged draft for Rs. 7,000 ! 
and got it cashed with the liclp of D. at the ! 
Multan Branch of the I’luijab National Bank. 

, Both these drafts purported to be signed by M. 

’ as Manager of, and to have been issued by the 
Amritsar Branch of the said Punjab National 
Bank, which has no Branch at Bombay having . 
the I-Iead Office at Lahore. It was not proved ! 
by whom and where the drafts and advices j 
were forged or, as alleged by the prosecution, 1 
the forms on which these were \vrittcn were 
stolen from the Head Office of the Punjab 
' National Bank. Both the accused D. and I, 
were jointly tried by a Magistrate of Lahore. 
As regards tlic Multan fraud, the Magistrate 
^convicted I. under .Ss. .•379-109, 420 and 407, 
and D. under Ss, 079-109, 420-109 and 407-109, 
Penal Code. As regards Bombay fraud, D’s 
convictions were under Ss. 411, 407-109 and 
420, Penal Code. On appeal to the Chief 
Court, Punjab, conviction of D. ivas only up- 
held under S. 420, Penal Code, as regards 
Bombay case, and under Ss. 420-109, as regards 
the Multan case. The conviction of I. also 
was only confirmed under S. 420, Penal Code. It 
■was contended that the trial was bad as the 
Magistrate at Lahore had no jurisdiction and 
there was misjoinder of charges and accused : 
Held, that under S. 170 of Cr. P. C., the 
Lahore Court had jurisdiction as loss to the 
Bank ensued at Lahore where the Head Office 
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of the Punjab National Bank is situate. The loss 
occurs at tlic place where the accounts of the 
Bank are made up and its business as a 
Company is transacted. Ishar Das v. Emperor. 

8 Cr. L. J. 75 : 
3 P. W. R. Cr. 37. 

S. 179 — Jurisdiction. 

IVherc accused were employed to look after 
a btisines.s in C and their only connection 
with J was to render annu.al accounts : Held, 
that Court at J had no jurisdiction to try 
complaint for offence under S. 408, Penal Code. 
Jasannalh v. Emperor, 35 Cr. L. J. 934 : 

149 I. C. 402 ; 6 R. A. 90 : 
3 A. \V. R. 494 : A. I. R. 1934 AH. 127. 

S. 179, 181 (2) — Jurisdiction — Place of 

trial. 

Accused was charged with misappropriation 
of money. He received the money on behalf 
of his master at Raniganj, and deposited 
in his master’s name with a firm at Barh ; 
he withdrew it from this firm and failed to 
account for it. The complaint was filed in 
the Court of the City Magistrate of Patna, 
who dismissed it on {lie ground that the 
case was of a civil nature for the adjustments 
of accounts: Held, (1) that the facts alleged 
did not necessarily involve an adjustment of 
accounts, and the complaint should not have 
been dismissed on that ground alone ; (2) 
that the offence was complete when the 
.'iccuscd received or retained the money for 
misappropriating it or converting it to his 
own use, and as he received tlie mone}' at 
Barb, the City Magistrate of Patna had no 
jurisdiction to entertain the complaint. 
Gaiokaran Lai v. Sarju Saw. 

21 Cr. L. J. 519 : 
56 I. C. 775 : 1 P. L. T. 200 : 
1921 Pat. 31 : 3 U. P. L. R. Pat. 9 : 

A. I. R. 1921 Pat. 85. 

S. 179 — Scope — Cheating — 'Consequence', 

what is. 

The complainant was induced to part ■\vith his 
money at Meerut on false representation that 
a certain barrel contained a certain amount of 
spirit. .‘Vt Agra it was discovered that the 
barrel did not contain the amount of spirit: 
Held, that the discovery at Agra of the 
alleged fraud after the goods were delivered 
could not be said to be a 'consequence which 
has ensued’ within the meaning of S. 179 of 
Cr. P. C. Prag Das Bhargava v. Daiilai Bam. 

16 Cr. L. J. 825 : 
31 1. C. 1001 : 13 A. L. J. 1067 : 
A. I. R. 1915 All. 428. 

S. 179 — Scope. 

S. 179, Cr. P. C., is controlled by S. ISl in 
respect of offences mentioned in the latter 
section. Girdhar Das v. Emperor. 

24 Cr. L. J. 929 . 
75 I. C. 353 : 21 A. L. J. 621 : 
A. I. R. 1924 AH. 77. 

S. 179— Scope. 

S. 181 (2) does not, in any way, modify the 
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provisions of S. 179 of the Code. Mohammad 
Rashid Khan Arzoo v. Emperor. 

27 Cr. L. J. 992 ; 
96 I. C. 656 : L. R. 7 All. 114 Cr. : 

A. I. R. 1926 All. 466. 

S. m— Scope. 

The Illustration to S. 179, Cr. P. C. is not 
exhaustive and to hold that all the consequences 
prescribed by the Lcf[lslature in framing the 
section as conferring jurisdiction are ejusdem 
generis with the consequences specified in the 
illustration is not justified by the language of 
the section. Ishar Das v. Emperor. 

8 Cr. L. J. 75 : 
3 P. W. R. Cr. 37. 

S. 179 — Scope of~“ Consequence,'^ mean- 
ing of. 

Though loss to the complainant is the normal 
result of criminal misappropriation or criminal 
breach of trust, it is not an ingredient of 
those offences and cannot, therefore, be des- 
, cribed as a “ consequence ”, within the meaning 
of S. 179, Cr. P. C. Mahiab Din v. Emperor. 

25 Cr. L.J. 410 : 
77 I. C. 490 : 
A. I. R. 1924 Lah. 663. 

Ss. 179, 181 — Scope of. 

S. 179, Cr. P, C., neither controls nor is con- 
trolled by S. 181. These sections have a 
cumulative effect and are not mutually exclu- 
sive in the sense that if one section applies, 
the other can never possibly apply. Kashi Ram 
v. Emperor. (F. B.) 35 Cr. L. J. 982 : 

149 I. C. 420 : 1934 A. L. J. 308 : 

L. R. IS All. 68 Cr. ; 
6 R. A. 902 : 3 A. W. R. 506 : 
A. I. R. 1934 All. 499. 

S. 180 — Application of. 

Sec Jurisdiction. 

S. 180 — Continuing offence — Abduction. 

Abduction is a continuing offence. Accused 
can be tried in any Court within whose juris- 
diction offence takes place. Nanhua Dhimar 
V. Emperor. 32 Cr. L. J. 690 : 

131 I. C. 246 : 1930 A. L. J. 1485 : 
L. R. 12 All. 18 Cr. : 53 All. 140 : 
I. R. 1931 AH. 358 : A. I. R. 1931 All. 55. 

S. 180 — Continuing offence — Abduction. 

Abduction is a continuing offence and when 
it continues to be committed in more local 
areas than one, it may be enquired into or 
tried by a court having jurisdiction over any 
of such local areas. Emperor v. Parag. 

34 Cr. L. J. 220.: 
141 I. C. 741 : 9 O. W. N. 1181 : 
I. R. 1933 Oudh 77 : A. I. R. 1933 Oudh 45. 

Ss. 180, 182 — Continuing offence — 

Kidiwpping, offence of. 

Offence of kidnapping from lawful guardianship 
is not a continuing offence. Nanhua Dhimar v. 
Emperor. 32 Cr. L. J. 690 : 

131 I. C. 246 : 1930 A. L. J. 1485 : 
L. R. 12 All. 18 Cr. : S3 All. 140 : 
I. R. 1931 All. 358 ; A. I. R. 1931 All. 55. 

■ S. 180 — JttrisdicHon — Conspiracy and 

attempt to murder — Place af trial, ■ 
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Where a conspiracy to murder a person is en- 
tered into in one district and an attempt to 
murder according to conspiracy is made in an- 
other district, the Courts in botli districts have, 
under S. 180 of the Cr. P. C., jurisdiction to 
enquire into and try the case. Gurdil Singh 
V. Emperor. 18 Cr. L. J. 514 : 

39 I. C. 482 : 1 P. W. R. 1917 Cr. : 
24 P. R. 1917 Cr. : 74 P. L. R. 1917 : 

A. I. R. 1917 Lah. 237. 

S. 180-~Scope — Abetment of bigamy — 

Place of trial. 

Persons accused of abetting tlie commission 
of bigamy are only triable by the Court 
witliin whose territorial jurisdiction the abet- 
ment takes place. Bhagioatia v. Emperor. 

26 Cr. L. J. 49 : 
83 I. C. 577 : 3 Pat. 417 ; 
A. I. R. 1925 Pat. 187. 

S. ISO— S’copc of — Dacoity committed in 

British India — Stolen property found in Native 
State— Native Indian British subject — Trial in 
a British Court — Certificate of Political Agent, 
necessity for. 

Where a dacoity was committed in British 
territory and a Native Indian British subject 
was found in possession of stolen property, 
in a Native State and a charge under S. 412, 
Penal Code, was preferred against him ; Held, 
that, thougli under S. 180, Cr. P. C., the 
offence could be tried where tire property 
was retained or where the theft or dacoity 
took place, yet under S. 188 of the Code, a 
certificate of the J'olitical Agent was necessary 
if the charge was to be tried in British India. 
A commitment without such certificate should 
be quashed. Sessions Judge, Tanjorc v. 
Sundar Singh. 11 Cr. L. J. 306 : 

6 I. C. 308 : 1 M. W. N. 143. 

S. 181. 

Sec also {i) Cr. P. C., S. 179. 

S. 181 (2). 

Sec also (/) Cr. P. C., Ss. 179, 202. 
S. 181 (2) — Applicability. 

In all cases of criminal breach of trust, 
S. 181 (2) is preferred to S. 179. AH 
Mohammad Kassm v. Emperor. 

32 Cr. L. J. 1120 ; 
134 I. C. 209 : 9 Rang. 328 ; 
I. R. 1931 Rang. 273 : 
A. I. R. 1931 Rang. 164. 

Ss. 181 (2), 179— Aj)plicability— Crimi- 
nal breach of trust. 

The provisions of S. 179, Cr.^ P. C., are not 
inapplicable to a case of criminal breach ot 
trust merely because there are certain other 
provisions in S. 181 (2) which would apply 
to such offences. S.F. Rich v. Emperor. 

31 Cr. L. J. 865 : 
125 I. C. 589 : 1930 A. L.J. 849 : 

A. I. R. 1930 All. 449. 

S. 181 (2)— Criminal breach of trust— 

Forum — J urisdiclion. 

Accused employed by a firm at Singapore, 
but had to account for monies received at 
Calcutta, the firm filed a complaint of crimi- 
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iial breach of trust at Calcutta, and i! rvas 
contended that as the allcijcd offence was 
comniittcfi at Sineajiorc, flic Calcutta 
Court liad no jurisdiction : Ilrld, tliat ns 
tlic accused liad to account at Calcutta, tlic 
Calcutta Court had jurisdiction. AtiJiil L'llif 
Yusnf V. .-tin/ Mohnmrd J\<i<!sini. 

2A Cr. L. J. 113 : 
71 I. C. 241 : 26 C. \V. N. 175 . 

A. I. Pv. 1922 Cal. 46. 

S. lSl~('riiniii-i! lirnjrh r,f trtr:t — I’l'trr 

.sill ns. 

Criminal breach >if t riisl--.\(cnsed Ik. and to 
render account at .a certain iilan — indlurc — 
Court at that jd.icc has jurisdiction to try ease. 
Ilrij Kiyhnrr v. ('hniidril.it I'Td’^nd. 

37 Cr. E. ]. 322 : 
160 I. C. 567 : 1936 O. E. K. 89 : 

S R. O. 272 : 
19.16 O. W. N. 212. 

S. 181 (2 ) — ('ritnitiitl liD-ar'' of lrii\f — 

Finer nf miiii:’. 

Criminal breach of trust at H only non- 
accounlin"at C — C held not to b;‘ tin- richt 
venue for trial. AVrrri.siVii/ v. Unnilitr.idl. 

32 Cr. L. J. 1249: 
134 I. C. 929 ; I. R. 1931 Cal. 929 : 

A. I. n. 1931 Cal. 532. 

S. 181 (2 ) — Criiitiiinl hrrarli nf Irn'.l- 

^ Finer of trial. 

Complainant charped the nc.-used under 
.S. 401’. of the Penal Co<ie on the 
allcpation that at the instance of accused 
No. 1 who sv.ns in collu.sion s.ith accused 
No. 2. complainant made over ii ecitain 
sum of money to the latter in the Kanpra 
District for (laymcnt to his fi-ni at lloshiar- 
pur, and that the money had been dishonestly 
appropriated by both the accused : Held, 
that the alleged offence was triable only in 
the ICanpra District. Dinn Xalli v. Tiihi Ham. 

26 Cr. L. I- 136 : 
83 I. C. 696 : 6 L. L. J. 471 : 

A. I. R. 1925 Lnh. 171. 

S. 181 (2 ) — Criinitinl brrnrlt nf /rust — 

I’Inrr. of trial — I'niliire In rriidrr arr.niiiils at 
imrlinilar jdare — .Iririsdirlioa. 

AVherc a person is under a liability to 
render accounts .at a particular iilacc and 
fails to do so by reason of havinp 
committed an offence of criminal brcaeli 
of trust which is alleged against him, the 
Court, within the local limits of who.se 
juri.sdiction such place is situate, may try the 
offence. Ram Snitai v. Krishna Lai. 

27 Cr. L. J. 900 ; 
96 I. C. 212 : 7 L. L. J. 586 : 

A. I. R. 1926 Lah. 119. 

S. 181, Cl. (2 ) — Criminal hrcnch of Irmt 

— Flare nf trial —.liirisdiclion. 

^Vherc the complainant charged the accused 
under .S. 4(I.S, Penal Code, alleging that the 
accused was engaged to manage a braneh 
agency at Uurki, that accounts were sent 
by accused to Rawalpindi for some lime 
but subsequently discontinued and that on j 
inspection of the accounts he found false entries: 
Held, that inasmuch as the allegations in the I 
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cnnqilainl referred distinctly to three or four 
specilic items in l nf which the accused 

waK chaiped witli liaxinp committed the 
oiienec of etimin.'d breach tif trust at Riirki, 
the R.iv.alpindi Court had no jurisdiction to 
Irv the <a.e. Lmjinnr v. Ra^hhir Singh. 

16 Cr. L.J. 775 : 

31 I. C. 375 : 22 P. R. 1915 Cr. : 

42 P. W. R. 1915 Cr. : 

A. I. R. 1916 Lah. 453. 

Ss. ISI (2), 179 — Criminal breach of 

tru- 1 ~Fer<nn a! II jntrrhasing goods from firm 
at and ilrjaniUng mnnri/ :oith Rank at B 
’.viih imlrnrl/nns l-i remit mnnei/ to firm at C 
— Bitnl: ili\honr>.ll!f retaining mnnrij — Court at 
C. if ran Irn cii'.e. 

.\, at H.iri-.al. ordered for certain goods 
\'illi the eompl.iinant'.s linn at Calcutta, 
'file pivxK uere to be sent to Rarisal and 
pureli.ise [iriee to he lemitted to the com- 
plain.anfs firm by a Rank at Rarisal. It 
w;is rdleped that the sum was deposited with 
the Rial: with instriietions to remit the 
money to the eomiilainanl’.s firm. The Sec- 
retary nod .Manapmp Director of the Rank 
dEhoiic'.l ly retained the money in contraven- 
tion of this direction. Proceedings under 

S. 4119, 1. P. were started at Calcutta : 
Hiid, that both the entrustinent and the 
hre.ieh too!; )>laec at Rarisal and the 
.■Magistrate .it Caleiitla had no jurisdiction. 
.V. Hnda v. .Hi Hussain M. Iqbal. 

41 Cr. L. J. 812 : 
1!?9 I. C. 876 : 13 R. C. 128 : 
A. I. R. 1940 Cal. 367. 

S. ISI (2) — Criminal breach of trust — 

.Servant rntrnstrd u’lV/i securities for collection 
from customers abroad — Misappropriation — 
Froper Court for trial, 

Comjilainant who rosi.lcd at Rangoon entrusted 
the aecnscd at Rangoon with promissory-notes 
and hundis and directed him tO proceed 
up-country and collect the amounts. The 
accused collected the amounts but did not 
render proper ai'counts and a complaint was 
tiled ap.iinst the accused at Rangoon for 
criminal breach of trust : Held, that the 

Rangoon Court hail jurisdiction to try the 
orfenec. Yarnob .ihmrd v. .Abdul G.tnnii. 

29 Cr. L. J. 940 : 

111 I. C. 860 : 6 Rang. 380 ; 

A. I. R. 1928 Rang. 217. 

S. 181 (2) — Criminal breach of trust 

— ^T partner in ecrta'ii firm at Akijab — He agree- 
ing to do business at Cochin and send money 
and account to Akyab— Failure to do so and 
closing of business — Complaint by firm lodged 
at Akyab for brearli of trust — .Jurisaiction. 

T, was a partner in a firm at Akyab. It was 
agreed that he should go to Cochin, there 
receive rice sent from Akyab and Rangoon 
and sell it. He was to submit accounts and 
pay the net cash balance of the business at 
Akyab but did not do so. Further, whilst he 
was In Cochin, he realized a certain sum on 
behalf of the firm in a Court of law. This 
sum also he failed to remit or account for. He 
closed the business in Cochin but instead of 
returning to Akyab to submit accounts and pay 
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money he proeeeded at once to his native place. 
The firm filed a complaint for breach of trust 
before a magistrate at Akyab : Held, that the 
Court at Akyab had no jurisdiction. Vansartji 
Khimjee v. Kaiiji Tokersey. 

39 Cr. L. J. 529 : 
175 I. C. 175 : 1938 Rang. 1 ; 
10 R. Rang. 468 : A. 1. R. 1938 Rang. 94. 

S. 181 (2) — Criminal breach of trust by 

servant. 

The accused, a Tahsildar, realised money from 
the tenants of his master at M., and being 
bound to render accounts at a place B, pre- 
sented a false account with false entries 
showing a much lesser sum as due from 
him : Held, that it was doubtful whether the 
Court at B. had jurisdiction to try the offence. 
Bimal Chandra Banerjcc v. Tez Chandra 
Banerjce. 19 Cr. L. J. 896 : 

47 I. C. 92 : A. I. R. 1918 Cal. 305. 

Ss. 181 (2), 188— Penal Cade, S. 408— 

Criminal breach of trust committed in Native State 
— Jurisdiction. 

S. 181 (2) applies only when the offences 
referred to therein are committed in 
British India ; it has no application to an 
offence committed in a Native State. Impcralor 
V. Triblntn. 13 Cr. L. J. 530 : 

15 I. C. 802 : 5 S. L. R. 266. 

S. 181 (2) — Jurisdiction — Agreement to 

render accounts at parhcidar place — Jf inchides 
further agreement to carry property or money to 
that place. 

An agreement to render accounts at a parti- 
cular place cannot be deemed to include in 
every case a further agreement to carry any 
property or money to that place. Where the 
question of jurisdiction turns upon the allega- 
tions made by a party, it is not fair to read 
into them something which they do not express 
and which may or may not be implied. Fateh 
Singh V. Emperor. 41 Cr. L. J. 325 : 

186 I. C. 481 : 1939 A. L. J. 1060 : 
I. L. R. 1940 All. 43 : 12 R. A. 436 : 

A. I. R. 1940 All, 92. 

— S. 181 — Jurisdiction — Criminal breach 

of trust — Agreement to render accounts at parti- 
cular place — Place of trial. 

If the accused contracts to render the accounts 
at a particular place and fails to do so as a 
result of his criminal act in respect of the 
money, he dishonesty uses the money at that 
place as well in violation of the express contract 
which he had made touching the discharge 
of the trust by which he came by the money 
and so commits an offence of criminal breaclj 
of trust at that place also and a Court Avithin 
Avhose jurisdiction that place is situated may 
inquire into and try the offence under S. 181, 
Sub-s. (2) of the Cr. P. C, Gunananda Dhone 
V. Santi Parkash Nandy. 26 Cr. L. J. 725 ; 

86 I. C. 213 : 41 C. L. J. 80 : 
29 C. W. N. 432 : A. I. R. 1925 Cal. 613. 

S. 181 — Jurisdiction — Criminal breach of 

trust. 

It is the Court within Avhose jurisdiction the 
primary loss takes place that can take cognizance 
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of the offence of criminal breach of trust. 
Krishnamachary v. Shaio, Wallace t& Co. 

16 Cr. L. J. 491 : 
29 I. C. 331 : 18 M. L. T. 25 : 
1915 M. W. N. 419 ; 29 M. L. J. 178 : 

A. I. R. 1916 Mad. 438. 

S. 181 (2) — Jurisdiction — Criminal 

breach of trust. 

Jurisdiction, so far as the offence of criminal 
breach of trust is concerned, is quite clearly 
and specifically provided for in S. 181 (2). 
Mukhi Tiralhdas v, Jethanand Matrialomal. 

(F. B.) 38 Cr. L. J. 512 : 

168 I. C. 89 ; 9 R. S, 222 : 
31 S. L. R. 123 : 
A. I. R. 1937 Sind 68. 

S. 181 (2) — Jurisdiction — Criminal 

breach of trust — Place of accounting. 

Failure to account at a particular place does 
not give jurisdiction to Court at that place in a 
case of criminal breach of trust. G. N. Pascal 
V. Baj Kishorc Malhur. 32 Cr. L, J. 1042 : 

133 I. C. 703 : 35 C. W. N. 320 ; 

I. R. 1931 Cal. 751 ; 
A. I. R. 1931 Cal. 521. 

S. 181 (2) — Jurisdiction — Criminal mis- 
appropriation. 

Accused was employed by a Lyallpur firm to 
sell goods at Karachi. The contract of employ- 
ment Avas entered into at Lyallpur and the 
accused Avas bound to remit money and send 
his accounts to Lyallpur. He failed to account 
for some of the items received by him at 
Karachi and complaint under S. 408 of 
the Penal Code Avas preferred against him at 
Lyallpur : Held, that the misappropriation, if 
any, had taken place at Karachi, and the Lyall- 
pur Courts had no jurisdiction to try the 
accused. Mahtab Din v. Emperor. 

25 Cr. L. J. 410 : 
77 I. C. 490 : A. I. R. 1924 Lah. 663. , 

S. 181 (2) — Jurisdiction —Criminal mis- 
appropriation and breach of trust. 

Criminal breach of trust is not an offence 
AA’hich counts as one of its factors the loss, 
AA'hich is the usual consequence of the act 
and, therefore, the jurisdiction to try an 
offence of criminal misappropriation or crimi- 
nal breach of trust is goA’^erned by S. 181, 
Sub-s. (2). In re : Jivandas Savchand. (F.B.) 

32Cr.L:J.331 : 
129 I. C. 385 : 32 Bom. L. R. 1195 : 
I. R. 1931 Bom. 161 : 55 Bom. 59 : 

A. I. R. 1936 Bom. 490. 

S. 181 (2) — Jurisdiction — Criminal mis- 
appropriation. 

Money paid by the complainant on insurance 
policy AA’as misappropriated Avithin the juris- 
diction of Court B, but loss to the _ com- 
plainant AA'as caused in the jurisdiction of 
Court N : Held, that Court N had no juris- 
diction to try the offence. Simhachalam v. 
Rati Kanla Laha. 18 Cr. L. J. 762 : 

41 1. C. 138 : 21 C. W. N. 573 : 
25 C. L. J. 456 : 44 Cal. 912 : 
A. I. R. 1917 Cal. 381. 
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— S. 181 (2) — Jitri'ididhii —Criinin-tl mit- 

appropriation of rents realhcd in one Disirirl, 
charge of, Khclhcr can hr tried in another Dis- 
trict. 

A conipliiint was Iocl!;<'(l niiaiitsl the aciaiscil 
in the Magistrate’s Court at Hiirdwan for 
criminal inisapproprialion of monies snid to 
liavc been realised by him as Ih-'ammtofa 
Zainindar, who livoci in nurduan, from a 
tenant in tiie District of Murshidabad. It 
was allcftcd by the iirosccution in an aflidas’il 
~d!iat llic accused vas called to Ilurdwan after 
the aileecd occurrence and was there asked 
to render his accounts, bn! he declined to do 
so, and then was dismissed ; Held, that on 
nllcpalion of prosecution in the aHidavit, it 
niiftht be reasonably said that the accused 
had retained the monic<, ^ihieh were doe from 
him, if they were due, in Ihiriluan, so that 
tlic Uurdwan Court has jurisdiction to try 
the accused on a clmroe of criminrd misa[)- 
propriation by virtue of S. 181 (21. Cr. I’. C. 
Gauranga Sttndar Mandnl v. Satith Chnndrn 
Chmedhuri, 19 Cr. L. J. 679 ; 

46 I. C.39 : A. I. R. 1918 Cal. 110. 

S. 181 (2) — .Jurisdiction — Onh/ liahilitii 

to account at certain place, hut no duiij to deliver 
praprrtu at that place— Court at that place, rf has 
iurisdiclinn In tr;/ offence under .S'. -lOh, Penal 
Code. 

Where the accused has failed to account for 
he property then the second ()art of S. ■ID.'), 

. P. C., will api)ly r.nd jurisdiction e\ists at 
he place where the [iropcrty .should have 
jcen delivered by the accused. Where, how- 
!vcr, there is only a liability to account at 
i certain place and no duty to deliver any 
iropcrty at that place, the- rriminal Court at 
-he place where the aeeount is to be rionc 
las no jurisdiction to try the offence. Fateh 
Singh V. Emperor. 41 Cr. L. J. 225 : 

186 I. C. 481 : 1939 A. L. J. 1060 : 

I. L. R. 1940 All. 43 : 12 R. A. 436 : 

A. I. R. 1940 All. 92. 

S. 181 (3) — .Jurisdiction — Possession of 

dojen propcrtij — Place of trial. 

The offence of bein') in iio.sse.s.sion of .stolen 
iroperly may be inriuircd into and tried cither [ 
vhcrc the property was stolen or where it was 
.bund to be di.slioncstiy po.sses.sed. Emperor . 
V. Bhima. 27 Cr. L. J. 21 ; 

91 I. C. 53 : L. R. 6 All. 208 Cr. : 

24 A. L. J. 148 ; A. I. R. 1926 All. 167. 

S. 181 (4) — Jurisdiction — Enticing arvay i 

married teaman — Detention for purpose of illicil 
intercourse. 

A complaint tinder S. 40S, Penal Code, for 
detaining a woman for the purpose of illicit 
intcrcour.se can be enquired into only in the 
District where such detention occurs, as .S. 181 
(4) refcr.s only to easc.s of kidnapping and 
abduction, offences dealt with in S.s. .ISO to 
309 of the Penal Code, but does not apply 
to offences under Chap. XX of the Code. 
Jaswanf Singh v. Emperor. 

19 Cr. L. J. 438 ; 

44 I. C. 955 : 8 P. W. R. 1918 Cr. : 
i;i P T. P. 1918 : A. I. R. 1918 Lah. 357. 
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— .Jurisdirtion — Girl 

l.'idnappcd in one district eonvnjcd to another — 

I .Joint trial of all arrused—.Jnrisdielion — 2'rial 
telutlfr lialde to he stt aside — Failure of Justice. 

"irl under If! year^ of .age was kidnapped 
from lauful guardianship in a village in 
llndaun ni-.triel by D and H who took her 
to a village in Ktah Dist riet where they met 
H and .V anil all four then took the girl to 
eeilain other district. The Sessions .fudge of 
Hudaun eoruieted D and II of an offence 
under S. iJlif!, I’eiial Code, and II, II and A of 
an olfenec nniler S. .'Uis. Penal Code : field, 
that 1) and H eould have been tried in 
Iludann or Etah and II and A in Etah only; 
that, howes'er. in the absenee of the pro- 
ei-d'ire having oee.isioneil a failure of justice, 
the eonvietinn ol H .and .-V could not be set 
a'ide. Itan’tn .Shah v. Fuiperor. 

25 Cr. L. J. 552 : 

81 I. C. 40 : 21 A. L. J. 912 : 

46 All. 138 : L. R. 5 All. 49 Cr. : 

A. I. R. 1924 All. 454. 

S. 181, Cl. (4) — Jurisdietion — Kidnapp- 
ing— Off, nee committed outside British India — 
Person iidnnppcd detained in British India. 

.■\n offence of kidnapjnng eommilted in n 
.Slate lu'vond llrilisli India cannot be tried 
in a Court in Britisli India for the mere 
reason that the person kidnapped was convoyed 
or eoneealed or detained in British India. 
Ilhutla .S'antal v. Dama .SantnI. 

17 Cr. L, J. 128 : 
33 I. C. 304 : 20 C. W. N. 62 ; 
A. I. R. 1917 Cal. 612. 

S. 181 (2) — Criminal misappropriation 

and hr each of Irust — Proprrl;/ received innocently 
teilliin Jurisdirtion of one Court — Offence com- 
mitted at another place — Trial of offence. 

In view of .S. 181 (2) witli regard to I lie 
jurisdiction of Courts to try tlic offences of 
' criminal inisapproprialion and criminal brencli 
I of trust, a Court witliin whose jurisdiction 
, the projicrty wliich is the subject-matter of 
' the offence was received or detained, has 
' jurisdietion to try .such offences even though 
tlic aelunl offence is committed outside its 
limits. Even if property is received quiU- 
propcrly mid innocently at one place and is 
.subsequently dealt wiih at another place 
dislioncslly ' by the accused, he can be tried 
at llic place where be received or retained 
the propertv. Emperor v. Lo.vman. 

28 Cr. L. J. 44 : 

99 I. C. 76 : 28 Bom. L. R. 1292 : 

51 Bom. 101 : 
A. I. R. 1927 Bom. 38. 
S. 181 — Ulisapproprial ion— Money re- 
ceived at Jj on account of pro-nole at L — Accused 
belonging lo A — liclculion of money at A — Com- 
plaint under S. 373 rend loith S. 403, Penal Code 
— .1 urisdiclion of Court at A lo enlcrlain. 

IC residing in A bad a pro-note executed in 
bis favour I)y T, residing at B, in the District 
of E. on K’s demand, I pleaded discharge 
and produced tlie original pro-note witli an 
endorsement in tlio Iiandwriting of H, resident 
of A. K demanded money from II but he put 
him off on v.arious excuses and K lodged a 
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complaint under S. 379 read with S. 403, 
Penal Code, against H in the Court at A : 
Held, that though the money was received on 
account of the pro-note at L, it was retained 
at A to which place the accused belonged 
and this retention of money which the aceused 
knew did not belong to him conferred juris- 
diction in the Court at A. Hussain Balchsh 
V. Klnidn Bakhsh. 38 Cr. L. J. 1100 : 

171 I. C. 629 ; I. L. R. 1937 Lah. 299 : 
10 R. L. 218 : 39 P. L. R. 868 : 
A. I. R. 1937 Lah. 85. 

— S. 181 (2) — Criminal misappropriation — 

Place of trial. 

Complainant authorised the accused to with- 
draw his money at Rangoon and transmit it 
to him at Maymyo. Tiie aceused withdrew the 
money but failed to remit it to him. lie was pro- 
secuted for criminal breach of trust at Maymyo; 
Held, that money being received, retained and 
misappropriated at Rangoon, Rangoon Courts 
alone had jurisdiction to try the case. Abdul 
Salani v. Ramnaoal Singh. 21 Cr. L. J. 149 ; 

54 I. C. 677 : 3 U. B. R. (1919) 172 : 

A. I. R. 1920 U. Bur. 39. 

— S. 181 — Misapprojnialion — Place of 

actual receipt. 

If the accused received the money honestly 
at X and criminally misappropriated it at Y, 
the offence will be triable at Y as well as at X. 
Aya Ram v. Gohind Lai Varma. 

34 Cr. L. J. 902 : 
144 I. C. 991 ; 
6 R. L. 41 : A. I. R. 1933 Lah. 559. 

S. 181 — Misappropriation. 

Venue of trial is either at the place wlicre mis- 
appropriation was committed or the place where 
property was received. Paul do Flondor v. 
Emperor. 32 Cr. L. J. 1167 : 

134 1. C. 433 : 59 Cal. 92 : 
35 C. W. N. 809 : 
I. R. 1931 Cal. 817 : 
A. I. R. 1931 Cal. 528. 

S. 181 (2) — P/a-'c of suing. 

The combined effect of Ss. 222 (2) and ISl (2), 
is that a person accused of criminal misappro- 
priation can be tried by a Court within the 
local limits of whose jurisdiction any part of 
the property which is a subject of the offence 
was received bv him. Siinacr Lai v. Emperor. 

33 Cr. L. J. 127 : 
135 I. C. 228 : L. R. 12 All. 157 ; 
1932 A. L. J. 160 ; I. R. 1932 All. 52 : 

A. I. R. 1932 All. 26. 

S. 181 (2) — Misappropriation — Property 

subject of offence. 

Accused was entrusted witli a Railway Receipt 
for goods in one district with instructions to 
take delivery of tlie goods at their destination 
in another district and sell them on complain- 
ant’s account. Accused did so - sell them and 
misappropriated the sale proceeds : Held, that 
the offence was triable within the jurisdiction 
of the Court where the goods were sold and the 
money was received and misappropriated ; (2) 

that the property which was the spbject of the 
offence in the case was not the railway receipt 
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but the money received on sale of the goods. 
T. A. Kasi Chetty v. V. V. Kasi Clietty. 

18 Cr. L. J. 645 : 
40 I. C. 293 : 10 Bur. L. T. 50 : 
A. I. R. 1917 L. Bur. 10. 

S. 181 and 188 — Robbery committed out- 
side British India — One of the accused a foreign 
subject and the other a British subject — Accused 
in possession of stolen property. 

Two persons were committed to a Se.ssions 
Court on a charge of a robbery committed./ 
outside British territory. One of them was 
not a British subject. No certificate under 
S. 188, Cr. P. C. Iiad been obtained in regard 
to the accused who was a British subject. Both 
were found to be possessed of the stolen pro- 
perty within the limits of the jurisdiction of 
the Sessions Court : Held, that the Sessions 
Court should frame a charge against them 
under S. 411, Penal Code, and trj’^ them for 
that offence. Emperor v, Balderoa. 

3 Cr. L. J. 247 : 

3 A. L. J. 146 ; 1. L. R. 28 All. 372 : 

26 A. W. N. 52. 

S. 181 — Scope — Offence committed out- 
side British India by foreigner — Place of trial. 

S. 181 does not apply to an offence committed 
by a person who is not a British subject out- 
side British territory. The section regulates 
the jurisdiction of Courts in British India in 
respect of offences committed in British India 
and cannot vary or abrogate the ordinary rule 
that no foreign subject can be tried in British 
India for an offence committed outside British 
India. Emperor v. Baldava. 3 Cr. L. J. 247 : 

3 A. L. J. 146 : 26 A. W. N. 52 : 

I. L. R. 28 All. 372. 

S. 181 — Scope. 

S. 179, Cr. P. C., is controlled by S. 181 in 
respect of offences mentioned in the latter 
section. Mating Showc Ku v. Emperor. 

24 Cr. L. J. 929 : 
75 I. C. 353 ; 2 Bur. L. J. 55 : 
A. I. R. 1923 Rang. 157. 

S. 181— -Scope. 

S. 179, Cr. P. C. neither controls nor is control- 
led bj' S. 181. These sections have a cumulative 
effect and are not mutuaJly e.vclusive in the sense 
that if one section applies, ihe other can never 
possibly apply. Kashi Ram v. Emperor. (F. B.) 

35 Cr. L. J. 982 ; 
149 I. C. 420 : 1934 All. 499.: 
1934 A. L. J. 308 : L. R. 15 All. 68 Cr : 

6 R. A. 902 : 3 A. W. R. 506. 

S. 181 — Scope. 

S. 181 (2), Cr. P. C., overrides and is not 
qualified by S. 179. Aya Ram v. Gobind Lai 
Verma. 34 Cr. L. J. 902 : 

144 I. C. 991 : 6 R. L. 41 : 
A. I. R. 1933 Lah. 559. 

S. 181 {Z)— Scope. 

S- 181 (2) of Cr. P. C. does not, in any waj% 
modify the provisions of S. 179 of the Code, 
Mohammad Rashid Khan Arzoo v. Emperor. 

27 Cr, L. J. 992 . 

96 I. C. 656 : L. R. 7 All. 114 Cr. ‘ 

A. I. R. 1926 All. 466- 
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S. 18 1 (3) — Stolen properly — Place of 

suing, 

A person found to be in possession of stolen 
property can be tried by a Court within the 
local limits of whose jurisdiction tlic ofTcncc 
was committed or witliin whose jurisdiction it 
was possessed by any person having reason to 
believe it to be stolen. Zadir Xat v. Emperor, 

35 Cr. L. J. 1092 : 

ISO I. C. 558 ; 7 R. A. 4 : 
\ A. I. R. 1934 All. 455 (2). 

S. 182. 

See Cr. P. C., 1S9S, S. 17!). 

S. 182 — ,‘lppUeahiUly. 

Where it is difTieult to ascertain where or the 
exact point of time when oftenee was com- 
mitted, S. 182 applies. Kashi Ram v. Emperor. 

35 Cr. L. J. 982 : 

149 I. C. 420 : 1934 A. L. J. 308 : 

3 A. W. R. 506 : L. R. 15 All. 68 Cr. : 

3 R. A. 902 : A. I. R. 1934 All. 499. 

S. 182 — Criminal breaeh of 

trust — Jurisdiction to try — Accused, Aravelling 
agent, employed by firm at B, selling goods out- 
side B and receiving money — Failure to pay 
money at B — Criminal breach of trust — Place of 
trial. 

The accused was employed by a firm as a 
travelling salesman. He was given articles 
‘■—^ornaments) and he had sold some in K and 
/ returned to B, the place of business of his 
master.. The accused did not pay the money 
for articles -sold and a camplaint for 
criminal breach of trust was lodged in B. Tlie 
trial Court lield that the goods were sold and 
money received was outside B, and that there- 
fore it had no jurisdiction to try tlic suit : 
Held, tiiat it may no doubt be cliflicult for the 
prosecution to prove that any part of the 
offence of criminal breach of trust was com- 
mitted in B and it would have been safer to 
lay the venue in K or one of the places where 
the proceeds of the goods sold were admittedly 
received. Tiie Court there would have juris- 
diction, wherever the actual misappropriation 
took place, but since there was a doubt as to 
whether the criminal breach of trust was com- 
mitted in K or B, that would give the B Court 
jurisdiction. /Lnthony D'Metlo v. Joseph Mathew 
Pereira. ' 38 Cr. L. J. 977 : 

171 I. C. 42 : 39 Bom. L. R. 620 : 
10 R. B. 169 : I. L. R. 1937 Bom. 743 : 

A. I. R. 1937 Bom. 371. 

S. 182 — Defamation — Place of trial. 

AVhere a defamatory letter is posted at 
one place in order that it may be read 
at another, the offence of defamation is 
triable under Ss. 182 and 179, Cr. P. C. either 
at place where it was posted or where it was 
intended to be read. M. B. Krishna Murlliy 
.diyer v, C. V. Parasurama Aiyer. 

24 Cr. L. J. 309 (a) : 
72 I. C. 69 : 32 M. L. T. 164 : 
44 M. L. J. 648 : A. I. R. 1923 Mad. 666. 

S. 182 — Jurisdiction — Forum — Place 

of offence uncertain — Place where consequence 
would ensue. 


The applicant was an agent of a lirni in 
Mirzapnr. Goods were ml rusted to him for 
sale in various districts in Lower Bengal, and, 
as he sold goods, he remitted money to his 
employer at Mir/,apur. Finally furnishing 
accounts, he offered Rs. .KM) as a deposit but 
did not submit accounts. He embezzled the 
money at various places in Lower Bengal : 
Held, that the .Mirzapiir Court had jurisdiction 
to try tl-.c case and that S. 182 did apply. 
Mahadev v. Emperor. 11 Cr. L. J. 372 : 

6 I. C. 563 : 7 A. L. J. 319. 

S. 182 — Jurisdiction, 

Offence under S. 400, Penal Code, committed 
and completed at A but actual loss falling or 
likely to fall at B. Court at B lias no juris- 
diction. Kashi Ram v. Emperor. (F.B.) 

35 Cr. L. J 982 : 

149 I. C. 420 : 1934 A. L. J . 308 : 

3 A. W. R. 506 : L. R. 15 All. 68 Cr. : 

6 R. A. 902 : A. I. R. 1934 All. 499. 
S. 182 — Jurisdiction. 

The accused posted fraudulent value-payable 
articles at Panvel to persons residing in Poona, 
Sialkol and Ilissar. The addressee in each 
ca.se paid the amount to the Post Ollice, and in 
two cases, the amounts were in due course paid 
by the I’osl Ollice to the accused at Panvel. 
The accused was charged before the Magistrate 
at Panvel ivith cheating under S. 420, Penal 
Code: Held, that under S. 182, Cr. P. C., the 
Magistrate of Panvel had jurisdiction to try 
all the cases. Emperor v. Gafur Karimbux 
Pathan. 31 Cr. L. J. 1155 : 

127 I. C. 177 : 32 Bom. L. R. 785 : 

A. I. R. 1930 Bom. 358. 

S.s. 182, 185 — Jurisdiction — Offence 

triable by two Courts subordinate to different High 
Courts — Choice of forum. 

When under the provisions of Chap. XV two 
I Courts subordinate to ditl'erent High Courts 
I have concurrent jurisdiction to try an offence, 

, the High Court, within the local limits of 
\ who.se jurisdiction the offender actually is, is 
empowered, by S. 185 read with S. 182, to 
decide by which Court the offence shall be 
tried. S. 185 is not restricted to cases in which 
there is doubt as to whether one Court or 
another has jurisdiction. It e.xpressly refers 
to the preceding provisions of the Chapter. One 
of these provisions is S. 182, and the word 
‘ should’ includes the case of a choice on the 
ground of public convenience. Emperor v. 
Chaichal Singh. 9 Cr. L. J. 581 : 

2 I. C. 361 : 5 L. B. R. 17. 

Ss. 182, 439 — Procedure — Prosecution 

instituted in Court without jurisdiction — District 
Magistrate, power of, to quash proceedings — 
Notice, necessity of. 

A prosecution -was instituted in the Court of 
the S. D. -M. of M. in the District of D. The 
defence contended that the place of the alleged 
occurrence lay within the District of P. 'i’lie 
Sub-Divisional Magistrate of M. ordered under 
S. 182, Cr. P. C., that the trial may be held at 
M. The accused thereupon moved the District 
Magistrate of D. who, upon the report of a 
S. D. O. held that neither the S, D, M. of M. 
nor the District Magistrate of D. had jurisdic- 
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tion and quashed the proceedings : Held, that 
the District Magistrate ought to have issued 
notice to the complainant and come to a proper 
finding of his own on the question of the local 
jurisdiction of the Court at M. that the 
District Magistrate could not quash the pro- 
ceedings as he was acting in the exercise of 
his revisional powers, but should have made 
a reference to the High Court. Kasim Ali 
Malta V. Mahammad Tafajjal Hosscin. 

30 Cr. L. J. 401 : 
115 1. C. 95 : 49 C. L. J. 62 : 
I. R. 1929 Cal. 319: 
A. I. R. 1929 Cal. 204. 
S. 182 — Scope — Adulterij, whclher- con- 
tinuing offence. 

If a person has several adulterous sexual 
intercourses with a woman, tlie offence com- 
mitted is not a continuing offence with S. 182, 
but each act of sexual intercourse amounts 
to an offence of adultery. In re : Shanher 
Tulshiram Navle. 30 Cr. L. J. 54 : 

113 I. C. 70 : 30 Bom. L. R. 1435 : 
I. R. 1929 Bom. 788 : 53 Bom. 69 : 

A. I. R. 1928 Bom. 530. 

S. 182 — Scope. 

S. 182 does not apply only to cases where 
some place of trial cannot be laid down with 
absolute certainty but it applies to cases 
where the offence is a continuing one. Shiamji 
V. Emperor. 23 Cr. L. J. 210 : 

65 I. C. 994 : A. I. R. 1922 Nag. 40. 

S. 183. 

See Penal Code, 1800, S. 407. 

S. 183 — Applicability. 

S. 183, Cr. P. C., aj)plies only to cases where 
the offence is committed in Britisli India and 
not in foreign territory. It extends to the 
whole of British India, but cannot give the 
Courts jurisdiction over offences committed 
outside British India. The word “journey” 
in S. 193 does not include a journey in foreign 
territory, but is confined to a journey witliin 
British India. ^Vhere an offence is committed 
during journey, part of which lay tlirough 
foreign territory, and it is doubtful wlicthcr 
the offence was committed in foreign territory 
or in British India, S. 183, Cr. P. C., is not 
applicable to the case and it is not triable in 
British India. Nadar v. Emperor. 

24 Cr. L. J. 579 ; 
73 I. C. 323 : A. I. R. 1923 Lah. 487. 

S. 183 — Place of trial — Offence during 

journey. 

When an offence is committed wliilst the 
offender is in the course of performing a jour- 
ney, and he is arrested and taken to the 
destination, a Court having jurisdiction at the 
latter place, can try the offence, though it was 
committed outside its jurisdiction. Emperor 
V. Moulabux. 25 Cr. L. J. 439 : 

77 I. C. in : A. I. R. 1925 Sind 177. 

S. 183 — Place of trial — Offence^ during 

journey — Where triable. ' ' 

The only Courts competent to try the case of 
an offender in respect of an offence committed 


Cr. P. CODE (1898), S. 185 
on a journey, are the Courts through or into 
the local limits of whose jurisdiction the 
offender in the course of the journey he was 
performing passed at the time the offence was 
committed. Aminulla Serang v. P. M. Guha. 

2 Cr. L. J. 411 : 

1 C. L. J. 334. 

S. 183 — Place of trial — Theft in train 

— Jurisdiction of Appellate Court to hear 
appeal. 

A Railway Guard committed a theft in a ) 
train running from Delhi to Bhatinda. He was ^ 
convicted by a Magistrate of the First Class 
exercising jurisdiction within Ferozepore 
District : Held, that inasmuch as a portion of 
the line between Delhi and Bhatinda passed 
through the Ferozepore District, the Ferozepore 
Court had jurisdiction to hear the case. 
Lazarus Meghnath v. Emperor. 

24 Cr. L. J. 253 : 

71 I. C. 797. 

S. 183 — Place of trial — Theft in train. 

Where a theft is committed in a train during 
journey, the offence can, under the provisions 
of S. 183, be enquired into and tried by any 
Court having jurisdiction over any part of the 
territory through which the train passed in 
the course of tliat journey, Lazarus v. Mcgha- 
nath. 24 Cr. L. J. 253 : 

71 I. C. 797. i 

S. 183 — Meaning of v)ords—“Thai 

journey,” meaning of. 

The journey referred to in the first part of ' 
S. 183, is the journey which the offender is in 
the course of performing; and the words 'that 
journey’ at tlie end of the section refer to the 
same journey. Aminulla Serang v. P. ilf Guha. 

2 Cr. L. J. 411 : 1 C. L. J. 334. 

S 184 — Confession and statement — 

Admissibility. 

Where the confession is not recorded in the 
handwriting of the Magistrate, it can be 
admitted in evidence and acted upon if the 
Magistrate deposes under S. 533. Salu Mangan 
V. Emperor. 34 Cr. L. J. 808 : 

144 I. C. 664 : I. R. 1933 Sind 194 ; 

A. I. R. 1933 Sind 166. 

S. 185. 

Sec Cr. P. C., S. 179. 

S. 185 (1) — Applicability. 

A prosecution was initiated at Lahore 
against certain persons who live in Chitagong >- 
under S. 409, 420, 407 and 477, Penal Code, 
on the ground that under the terms of 
the Agency between the parties, all accounts 
■were to be rendered and moneys collected 
to be paid by the accused to the complain- 
ant at Lahore : Held, that there was no 
doubt that the Courts at Chittagong and 
Lahore were equally competent to exercise 
jurisdiction in the matter and that as there 
was no doubtful question to decide, S. 185, 

Cl. (1), was not applicable. Rajani Binod 
Chakravarii v. All India Banking and Insur- 
ance Co., Lid. 

15 Cr. L. J. 48 : 

22 I. C. 192 : 17 C. W. N. 1207 : 

41 Cal. 305 : A. I. R. 1914 Cal. 386. 
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S. 185. 527 — CnimlTuclion — “ Douhl 

meaning of — J tirisdiclion — I'ortii of order. 

Per U'oodrnffc, J . — Tlic “ doiiOt ” referred 
to in S. IS.") is a dnnbl as to tlie eoiiipc- 
tcncy or jurisdiction of a Court and docs 
not include a doubt ulictlicr one or anollicr 
Court should inquire into or try a ease on 
the ground of eonvcnie:iec or expediency. 
S. 185 is not designed to cut down Jidinitli d 
jurisdiction, but to dctcnuinc eases wliere 
the facts said to eonslilule jurisdiction arc 
^=-l?0UbtfuL The doubt ns to «liat are the 
nets which are said to constitute the offeu'e 
and where tliey were eonunitted is not llic 
“ doubt ” which is referred to in S. l.s.l. 
Cr. P. C. Chant Chandra Mnjiniidar v. 
limjicror. 18 Cr. L. J. 81. 

37 I. C. 145 : 21 C. \V. N. 320 : 
25 C. L. J. 165 : 44 Cal. 595 : 
A. I. R. 1917 Cal. 137. 

S. 185 — Jur'sdiclion hi/ cnnscnl of par- 

lies — High Court's power under section. 

Per Mooherjee, .T. — .lurisdietion cannot be 
conferred by consent of partie.s wlierc tlicrc 
is an entire absence of jurisdiction. .\ 
narrow construction sliould not Ire placed 
upon S. 18.“. Tlie Iligli Court has jurisdic- 
tion to inahe an order under .S. IS.l in 
respect of an enquiry instituted or trial 
^ontinonocd in a court not sulrordinate to 
itself. Chant Chandra Majumdnr v. J^mperur. 

18 Cr. L. J. 81 : 
37 I. C. 145 : 21 C. \V. N. 320 : 

25 C. L. J. 165 : 44 Cal. 595 : 
A. I. R. 1917 Cal. 137. 

S. 185. cl. (1) — .lurisdietion — Choice of , 

forum by High Court. 

S, 185, Cl. 1, doe.s not warrant llic inter- 
ference by the High C.ourt merely upon the 
ground of convenience. TIic decision of ■ 
the High Court, within the local limits of 
whose Appellate Jurisdielioti the orfender i 
actually is, can only be sought when .a , 
doubt arise.s as to the Court by which an 
offence should be intpiired into or tried. ‘ 
Jlajani Uindo ChaUravarti v. .dll India ) 
Banhing and Insurance Co.. Ltd, 

15 Cr. L. J. 48 : 
22 I. C. 192 : 17 C. W. N. 1207 : 
j 41 Cal. 305 : A. I. R. 1914 Cal. 386. I 

■> — S. 185 — O'ufccl and scope — High Court, 

poiocr of, to interfere on ground of convenience. 

The object of S. 185 is to give a High 
Court power to decide, on tlie ground of 
general convenience of parlies or witnesses, 
which of two Court.s having jurisdiction I 
to enquire into or try an offence, but under i 
the jurisdiction of different High Courts, • 
should enquire into or try such offence. 
Gurdii Singh v. Emperor. 

18 Cr. L. J. 514 : 
39 I. C. 482 : 24 P. R. 1917 Cr. : 

1 P. W. R. 1917 Cr. : 74 P. L. R. 1917 : 

A. I. R. 1917 Lah. 237. 

S. 185 — Scope — High Courl’s powers, use 

of. 


Cr. P. CODE (1898). S. 185 
VoT .Sanderson, C. .T. and Se~.elinuld, J . — The 
jurisdielion under S. 1.S5 should be exercised 
sparinirly by a ni"!i Courl. when proceedings 
against an accused residing within the local 
limits of ilie criminal appel ate jurisdiction of 
the Courl have been instituted in the Court of 
eoinpelenl jurisdielion subordinate to another 
High Courl. Chnru Chatidra Majumdar v. 
Kmprror. 18 Cr. L. J. 81 : 

37 I. C. 145 : 21 C. W. N. 320 : 25 C. L. J. 165 : 

44 Cal. 595 : A. I. R. 1917 Cal. 137. 

S. 185 — Scope. 

Xo (pic'ition of corn enienee or expediency can 
be conMileied under S. 185, Cr. P. C. It deals 
uith the ipiest ion of eompetenej' only in case 
of doubt. Girdhar Das v. Emperor. 

24 Cr. L. J. 929 : 

75 I. C. 353 ; 21 A. L. J. 621 : 

A. I. R. 1924 All. 77. 

S. 185 — Scope. 

Per Curiam (ll'oodroffe, .1., ilissenting). — 
Section 185 is nol restricted to easc.s in wliieh 
there is doubt as to whether one Court or an- 
other has jurisdielion, but includes eases in 
uhieh the doubt arises as to the .suitability of 
one Courl as eompiired with another (by which 
the offonee shall be enquired into or tried), 
from the point of view of convenience or 
exjicdieney. Chant Chandra Majumdar v Em- 
peror. 18 Cr. L. J. 81 : 

37 I. C. 145 : 21 C. W. N. 320 : 25 C. L. J. 165 : 

44 Cal. 595 : A. I. R. 1917 Cal. 137. 

S. 1S5— Scope — Practiec and procedure — 

Choice of forum — Potvers of High Court. 

Per .S’w/(i.sjva .-liyar, J. — Section 185 was in- 
tended only to ajtply to and provide for the 
following two sets of circumstances: (1) Where 
two cases arc iiending in two Courts within the 
jurisdielion rc.specdivclj' of two separate High 
Courts on the same set of facts, the High Court 
within uhich the offender is found has the 
deciding voice ‘whether the Court within its 
own jurisdiction’ shall or shall not proceed 
against the accused. If it decides in the 
allirmalivc, the outside Court cannot proceed 
further, .as the High Court has full powers to 
prevent a person who is within its jurisdiction 
from being taken out of that jurisdiction till 
! the case in its subordinate Court is concluded; 
(2) 'Where only one case has been instituted in 
a Court subordinate to the High Court in wliose 
jurisdiction the offender is, that High Court can 
decide whether the case should be enquired into 
and tried by its own subordinate Court or 
should be tried in a Court within the jurisdic- 
tion of some other High Court. Mahomed 
Ghouse V. Nalhu Vallabhji. 18 Cr. L. J. 148 : 

37 I. C. 576 : 5 L. W. 349 : 40 Mad. 835 : 

A. I. R. 1918 Mad. 1183. 

S. 185 — Scope. 

Section 18.5 refers to those cases only where 
some offence is being inquired into or tried. 
The section does not apply to proceedings 
under Ch. XH of the Code. liiidra Partap 
Said V. Dawan Singh. IS Cr. L. J. 520 : 

24 I, C. 608 : 12 A. L. J. 390 : 

A- 1. R. 1914 All 473. 
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Ss. 185, 526 . — Scope of S. 1SS~ 'i'eansfer, 

pozoers oj H igh Court. 

Section 185 gives no powers of transfer to tlic 
High Court even infercntially. Tlic power to 
transfer vested in tlie High Court under the 
Code is dealt with solely hy S. 52G. 
Mahomed Ghousev. Nalhu Vallabhji. 

18 Cr. L. J. 148 : 
37 I. C. 576 ; 5 L. \V. 349 : 40 Mad. 835 : 

A. I. R. 1918 Mad. 1183. 

S. 185 — Transfer — High Court's poiocr. 

Section 185 cannot be availed of by any High 
Court even to express a pious opinion that a 
ease pending outside its jurisdiction .sliould be 
inquired into and tried by a Court subordinate 
to it. Mahomed Ghousc v. Nathu Vallabhji. 

18 Cr. L. J. 148 : 
37 I. C. 576 : 5 L. W. 349 : 40 Mad. 835 : 

A. I. R. 1918 Mad. 1183. 

Ss. — 185, 526. — Transfer of ease from 

one Court to Court not subordinate to same High 
Court. 

A aiagistrate before whom a ease is pending, 
has no jurisdiction to transfer it to a Court 
subordinate to another High Court, but if the 
Magistrate makes sueli an order, the case no 
longer remains pending in his Court. Gurdii 
Singh V. Emperor. 18 Cr. L. J. 514 : I 

39 I. C. 482 : 1 P. W. R. 1917 Cr : 

24 P. R. 1917Cr. I 
74 P. L. R. 1917 : A. I. R. 1917 Lah. 237. ; 

Ss. 185, 527 — Transfer — Conflict of 

jurisdiction of different High Courts — Transfer 
from Court subordinate to another High 
Court, 

A High Court has no jurisdiction, under 
S. 18.5, to transfer a ease pending in a Court 
outside its jurisdiction and subject to the 
superintendence of a different Iligh Court, 
though it has the power to prevent a Court 
subordinate to itself from grasping at juris- 
diction or trying a ease which had belter 
be trie<l by another Court, whether subordi- 
nate to that High Court or not. The only 
person who has any jurisdiction to pass orders 
binding on different High Courts is the 
Governor-General acting under S. 527. Maho- 
med Ghouse V. Nathu Vallabhji. 

18 Cr. L. J. 148 : 
37 I. C. 576 : 5 L. W. 349 : 

40 Mad. 835 : 
A. I. R. 1918 Mad. 1183. 

S. 186. 

See Child Marriage Restraint Act, 1920, 
Ss. 5, G. 

S. 188. 

See also (?) Cliild Marriage Retraint 
Act, 1929, Ss. 5, G, 9. 

(ii) Cr. P, C., Ss. 179, 271, 
184. 

{Hi) Penal Code, 1860, Ss. 302, 
303, 390. 

(/o) Certificate, when necessary. 
See Penal Code, 18G0, 
Ss. 302, 303, 30G. 


Cr, P. CODE (1898), S. 188 
S. 188. 

Sanction of Local Government is sullicient 
in cases of offences committed in territories 
where there i.s no olficial representative of 
British Indian Government. Jeramdans Vishen- 
das V, Emperor. 36 Cr. L, J. 240 : 

153 1. C. 60 : 28 S. L. R. 27 ; 

7 R. S. 117. 
A. I. R. 1934 Sind 96. 

Ss. 188 and 537. 

No ccrtilicatc under S. 188 — Defect, if 

cirrablc under S. .537— Arrest of acctised on 
I .March 27, 1933 — Certificate by Govcrn?ncnt 
1 on May 15, 1933 — Objection not taken 

j during that period but taken subsequently 
1 — Defect is cured under S. ,537, Moham- 
j mad Qasim Khan v. Emperor. 

' 36 Cr. L. J, 430 : 

153 I. C. 747 : 16 Lah. 73 : 
37 P. L. R.419 ; 7 R. L. 454 : 
A. I. R. 1934 Lah. 827. 

S. 188 — AppUcabiliUj. 

A Court in British India cannot try an offence 
by virtue of t)?e terms of S. 179 of the 
Code merely because part of the consequences 
have ensued within its jurisdiction if some 
p.art of the offence has been committed in 
a Native State, without the ccrtilicatc of the 
Political .Agent. In re: T. EakuruUa Khan. ^ 

37 Cr. L. J. 195 ; 
159 I. C. 1048 : 41 L. W. 352 : 

1935 M. W. N. 325 (2): 
68 M. L. T. 415 ; 8 R. M. 598 : 
A. I. R. 1935 Mad. 326. 

S. 188 — ApplicabiUtij. 

S. 188 doc.s not ai)ply to eases tried by a Court 
in its Admiralty .lurisdietion. Francis 
Xavier Fernandez v. Emperor. 

37 Cr. L. J. 314 : 
160 I. C. 375 : 29 S. L. R. 281 ; 

8 R. S. 122: 
A. I. R. 1936 Sind 3. 

S. 188 — Ccrlifieale, absence of — Effect. 

A conviction of a British Indian subject 
for dishonest retention of property in French 
tcrritoiy, in the absence of a certificate of the 
Political Agent of the French territory, is 
illegal. In re : Narayanastoamij Padnijarhi. 

34 Cr. L. J. 545 (1) : 
143 I. C. 190 : 1932 M. W. N. 1229 ; . 

I. R, 1933 Mad. 281 : 
A. I. R. 1933 Mad. 461 (1). 

S. 188 — Certificate — Absence of — Effect. 

A Magistrate has no jiirisdietion to try accused 
in the absence of a certificate or sanction re- 
quired by S. 188, and a trial held without such 
certificate or sanction is void. Kharoas Habib 
V. Emperor. 41 Cr. L. J. 565 : 

188 I. C. 290 : 12 R. Pesh. 41 : 

A. I. R. 1940 Pesh. 4. 

S. 188 — Ccrlifieale — Absence of — Effect. 

The defect of the absence of a certificate is 
not curable by the subsequent production of 
the certificate. Bam Charan v. Emperor. 

27 Cr. L. J. 218 : 
92 1. C. 170 : 5 Lah. 416 : 
A. I. R. 1925 Lah. 185. 
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S. 188 — Ccrliftcnlc — Xulivr Stale, n ffcncc, 

committed h). 


An offence coinmitled in a X jtivc State can- 
not be inquired into and triial l)y a llriti‘-li 
Court witlioiit the cerfiJicalc of ilie I’nliliiMl 
Aficnt as required bv S. IS*!. A’lirdfii v. 
Jirrnr. ‘ 20 Cr. L. J. 276 : 

50 r. C. 161: 17A. L. j. 450 : 
41 All. 452 : A. I. R. 1919 All. 370. 

S. 188 — Certificate, uerrrr,il!i of. 

An nr;rceinent between Native State and the 
authorities of a Ilrili-.li India:i Distri'-i. eonecd- 
in" to tlic l?ritis!> Indian (Vuirls the riebt to 
try .subjects of tiic State arr."sted in Itritisli 
India, cannot t;ike the place of the ecrlificalc 
or sanction ennfcmplatcd by S. IHS. Xaiidn 
V. JCmpernr. 20 Cr. L. J. 700 : 

52 I. C. 06S ; 17 A. L. J. 1055 : 
42 All. S9 : A. I. R. 1919 All. 41. 


S. 18S — Cerlifienle — Offniee rnmmitled 

hi/ Eunipenn ririlish xubjeel niitcide tlriti'Ji India 
—Trial in llritiah India rrhethcr la hr tried a's 
European suhjeet. 

A European llritisli subject who c.aaiatils an 
offence out.si<lc British India a:td is lir.uiql-.t 
for trial in British India on a ecttiiicatc 
'►-.beiu}; furnished liy the Political .Anenl as 
required by the j)rovisotoS. ISS, the ecrtlfi- 
e:»tc oper.it cs and the ease may be dealt 
■witii a? if the offonce had Iiecn coniniittcd 
in Briti.sh India. Who.n any Britisii r.tibjcel 
eoiniuits an ofTcnee inn Native State whetlier 
he is an Indi.in British -subject or a European 
Briti.sh .‘■ul'jcct his claim to be tried as 
a I'hiropcan British .sulijcel arioe.s after 
the ecrtiricatc iias Ijcen fnrnisiiuti and it 
lias been decided to deal iiilh iiiin as 
if the offence had been eonuniltcd in Brili;di 
India. It is open to him to plead that he 
is a Euroji-’an Britisii .subject and the 
jirovisions of Cii, XXXIII, will then operate. 
The eerlifieate under .S. ItiS docs not invest 
the District magistrate with jurisdiction to 
order the trial of a European British subject 
before a Magistrate of the Fir.st Class in 
British India as is .set out in the application 
j for revision. If the aeensed is a European 
j British subj'Tt, the Magistrate can do no 
/ more than hold in enquiry and commit him for 
trial ; he cannot trv him himself. IB. T. 2jincke 
V. Emperor. ’ 37 Cr. L. T. 979 ; 

1641. C. 687 : 9 R. N. '26 (2) : 

A. 1. R. 1936 Nag. 152. 

S. 18S- -Certificate — Offence committed 

in a Kative State — Certificate of the Polilieal 
Agent obtained after inquiry. 

There is nothing in the proviso to S. 188 
making illegal the obtaining of the certifieate 
after the complaint has been filed .and the 
inquiry has begun or been eompicted as far 
as framing of the charge. EmprroT v. Saldiaram 
Pandit. 11 Cr. L. T. S'iS : 

7 1. C. 934 ; 12 Bona. L. R. 667. 


: Cr. P. CODE (I.893), E. I.SS 

S. 188 — C'-r/ifcalc — Offence committed 

in Xative Slate lit; B.’-j/fs/i Indian subject — Trial 
1 in Pritisli India — Ccritfeatc of Political Agent, 
necessity of. 

IVhcre the ofTciiec of l.iilna[)ping Ims been 
e;>mmitteil by Briti'-b Indian subjects in a 
Xativc St.atc, it i.s not triable in British 
Iiulhi williT.i! a cerli'ic.ate of tiie Political 
.\gcnt. Uain Charan v. Emperor. 

ZJ Cr. L. I. 218 : 
92 I. C. 170 : 
5 Lch. 416 : A. I. R. 1925 Lah. 185. 

S. IS^—Certificntc — Offence committed 

in Xtiiii-e .Stale— 'Print in British India — Ccrtifi- 
eate ‘f Politient .-tgenl, iicec.ssary. 

A snbjccl of a Xativc Slate arrested in 
Brili'.h India cannot iic tried in a British 
Indi.'in Co-.irl for an ofi'cnee committed in that 
State willioul the ceitificale of tlie Political 
.•\gent of the Stale or the sanction of the local 
Govcrniucnl required Iiy S. 188. Xnndii v. 
Emperor. 20 Cr. L. J. 700 : 

.521. C. 668 : 17A. E. J. 1055 : 
42 .MI. 89 : A. I. R. 1919 All. 44. 

.5. 188 — Cerlifienle — Offenee committed 

o'tlside British India —Certifieate, ncce.ssitynf. 

IVhcrc an offence is eoimniltcd witliout and 
beyo:id the liuiil.s of British India by a Native 
Indian subject of Ilis Majesty, it cannot be 
inquired into in British India witliout tlie 
ecrliiic.ite of a Political Ag.'iit or the Local 
Government, as tiic east: may be, but allhniigh 
the iiupiiry in sneb a ease cannot be proceeded 
willi in the absence of t!ie sanelion required, 
the proceedings m iv be continued in the event 
of such .sanelion being .subsequently obtained. 
.■lUihhoq .Jivrnj v. Emperor. 

25 Cr. L. J. 620 : 
SI r. C. 103 ; A. I. R. 1925 Sind 88. 

.S. 188 — Ceciiiicalc —Offence under Child 

Marriage Be.straial .-let committed in French 
territory -Trial in British India, necessity of 
certificate. 

In the absence of Ibc certificate of the Political 
Agent or .sanction of I lie Local Government, a 
obarge of an offence under Child Marriage 
U.ostraint Act committed in French territory 
cannot he inquircti into in British India as 
there is nolldug to the cootr-ary in tlie Child 
Marri.agc Uc.sl mint Act. Magnnti Subbn lino v. 
Vcdidlapnlli Knmarajn. 40 Cr. L. J. 822 (2) : 

183 I. C. 70S : 49 L. W. 656 : 
1939 M. \V. N. 742 : 12 R. M. 368 : 
■ A. I. R. 1939 Mad. 577. 

S. 188 — Certificate — Penal Code S. 411 — 

Thefl in British India — Accused found in pos- 
session of stolen properly in Native State 
— Trial of accused in British India — Certificate, 
necessity of. 

Ss. 170 to 18-t of the Cr. P. C. are controlled 
by the provisions of S. 188 of the Cr. P. C. and 
the alternative jurisdiction conferred by those 
sections can be exercised only on the pro- 
duction of the certificate of the Political Agent 
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according to the special provisions of S. 188 of 
the Cr. P. C. A bullock Avas stolen in British 
India and the accused, a Native Indian British 
subject, was found in possession of it in a 
Native State : Held, that the accused eotild 
not be tried "in British India for an offence 
under S. 411, Penal Code, without the certificate 
of the Political Apent. Emperor v. Sana 
Mallnir. 31 Cr. L. J. 833 : 

125 I. C. 417 : 32 Bom. L. R. 98 : 

54 Bom. 171 : 
A. I. R. 1930 Bom. 155. 

S. 188 — Ccrlifieafe — Trial of aceused for 

an offence beyond Mysore — l^ermission of Poli- 
tical Agent — Proof. 

The aceused committed theft of a bullock 
in British India and was arrested in Mysore. 
The permi.ssion of the British Resident for 
trial in JMysorc was communicated to the 
Magistrate "by a letter from the Secretary to 
Government, General and Revenue Depart- 
ment. In appeal held that the letter of the 
Secretary to Government was not legal evi- 
dence of the Resident’s consent and that the 
Resident’s order itself .should have been pro- 
duced : Held, that tlie letter was snn'icient 
under S. 188 and that the production of the 
order was not necessary under that section. 
Jn the matter of : Samo alias Piijari, 

9 Cr. L. J. 435 : 
12 M. C. C. R. 241. 

S. 188 — Cerlifieatc, validity of—Cerlift- 

eate signed by Undcr-Scerctary, -.ohellier sufficient 
— Order by Agent directing issue of certificate. 

A document certifying that a case should bo 
tried in British India and purporting to be 
signed bj'' an Under-Sccrclary for the Political 
Agent cannot be made the basis of an assump- 
tion that th(j Agent has himself certified that 
the charge ought to be inquired in British 
India. But a certified copy of an order 
dated before the commencement of the j)ro- 
ccedings signed by the Agent himself and 
directing that a certificate .should issue under 
S. 188 in the particular ease .sulTi- 
ciently meets the requirements of the section. 
Euliya Singh v. Emperor. 27 Cr. L. J. 942 : 

96 I. C. 398 : 7 Lah. 468 : 
27 P. L. R. 708 : A. I. R. 1926 Lah. 609. 

S. 188 — Proviso — Certificate, validity 

of 

Political Agent should be of opinion that 
case should be tried in British India. It is 
not necessary that he himself should sign 
certificate. Bhaiji Manor v. Emperor. 

35 Cr. L. J. 629 ; 
148 I. C. 268 : 35 Bom. L. R. 1177 ; 

58 Bom. 97 : 6 R. B. 283 : 
A. I. R. 1934 Bom. 41. 

S. 188 — Certificate, when unnecessary 

Where the dacoity Avas committed in British 
India and the murder in a Native State, the 
British Indian Court has jurisdiction to try 
the offenders under S. .896, Penal Code, with- 
out certificate under S. 188. Punjab Singh 
Ujagar Singh v. Emperor. 35 Cr. L. J. 322 : 

147 I. C. 2 : 35 P. L. R. 51 : 
15 Lah. 84 : 6 R. L. 339 : 
A. I. R. 1933 Lah. 977. 
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S. 188 — Certificate by Political Agent — 

Commitment — Charge not mentioned in the certifi- 
cate. 

Where .a Political Agent granted a certificate 
to the effect that tlie offence ■with which the 
accused was charged ought to be inquired 
into in British India : Held, that the com- 
mitment of the accused on a charge not 
.specified in the certificate w’as good. In re : 
Sessions Judge of South Arcot. 

11 Cr. L. J. 531 : 

7 I. C. 802 : 8 M. L. T. 203. 

Ss. I8S, 537 — Certificate — Offence com- 
mitted outside British India — Inquiry by Magis- 
trate — Committal proceedings — Certificate from 
the Political .-igeni received after inquiry — Charge, 
meaning of. 

In inquiry, before the Committing Magistrate 
into an offence committed outside British 
India, the certific.ate from the Political Agent 
required by S. 188 was not received until 
some witnesses were examined ; but the cer- 
tificate was received before the commitment 
was made. It was objected that the com- 
mitment was irregular and the trial that en- 
sued was void : Ilcld, that there was nothing 
to show that the word “charge” was used in 
S. 188 in tlie sense in which it was used 
elsewhere in tlic Code. .Assuming that it would 
be more regular for the Committing Magis- 
trate to have re-called the witnesses whom he 
had examined before the certificate was issued, 
ncverlhcless it had not been shown that the 
accused had in any wiiy been injured or pre- 
judiced. Emperor v. Mohamadbultsh. 

4 Cr. L. J. 49 : 

8 Bom. L. R. 507. 

S. 188 — Construction. 

Since the amendment of the Code, S. 188 
overrides .S. 179 in any case in which S. 188 
is appbcable. Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Ludur Chandra Das. 

33 Cr. L. J. 267 : 

136 I. C. 137 : 36 C. W. N. 456 : 

59 Cal. 1065 : 1. R. 1932 Cal. 185 : 

A. I. R. 1932 Cal. 465. 

Ss. 188, 192, 537 — Native Indian sub- 
ject committing offence in foreign country — Sanc- 
tion of Local Government not obtained — Effect. 

A Native Indian subject of the King was 
charged with the offence of criminal breach 
of trust committed in Spain. He objected to 
his trial by the City Magistrate, H 3 'derabad, 
on the ground that it was illegal for want of 
sanction of the Local Government. The Magis- 
trate decided that he had jurisdiction as the 
case had been made over to him, under S. 192 
by the District Magistrate ; Held, on revi- 
sion, (i) that an order under S. 192 does not 
import a decision of anj’' question either nf 
laAV or fact arising in the case ; (ii) that the 
proviso to S. 188 is universal in its application 
and is not restricted to Native States in India; 
liii) that whether the proceedings were irre- 
gular or illegal for want of sanction, S. 537 
could not be applied at an intermediate stage 
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so as to allow the error to remain uncorrecl- 
ed. Jmperalor v. ClicUarmn Naraindas. 

14 Cr. L. J. 298 : 

19 I. C. 954 ; 6 S. L. R. 260. 

S. 188 — Illegal arrest, effeet of. 

Where a man is char"cd in India with an 
offence under the Penal Code, it will not 
avail him to say that he was brought there 
illegally from a foreign country. Emperor 
V. Vinayak IJainodar. 12 Cr. L. J. 356 ; 

10 1. C. 956 ; 13 Bom. L. R. 296 ; 

35 Bom, 225. 

— S. 188 — Jurisdiction. 

For the purposes of criminal jurisdiction, an 
accused person is lound wlicrcvcr he i*; ac- 
tually present whether or not he has been 
brought there against his will. If. F. Zincke v. 
Emperor. 37 Cr. L. J. 979 : 

164 I. C. 687 : 9 R. N. 26 (2) : 

A. r. R. 1936 Nag. 152. 

S. 188 — ‘Political .-tgeiit,’ meaning of. 

A British Vice-Con.sul appointed by the 
British Government in any part of a foreign 
territory or colony under the suzerainty of 
a foreign independent state is not an olRecr 
appointed by the British Indian Government, 
and does not eomc within the meaning of a 
Political Agent as used in S. 188, 
Jeramdas Visltcndas v. Emperor. 

36 Cr. L. J. 240 : 
153 I. C. 60 : 28 S. L. R. 27 : 7 R. S. 117 : 

A. I. R. 1934 Sind 96. 

-S. 188 — Procedure — Extradition Act, 

Ss. 7, 22 — Indian (Foreign Jurisdiction) Order 
in Council, 1902 — Extradition Rules, R. 3 — 
Political Agent — IVarranl issued on requisition 
of Native Slate — Accused surrendering of his 
ozon accord — Certificate granted by Political 
Agent for trial of accused in British India — 
Subsequent recall of certificate — .Accused ordered 
to be tried in Native State — Practice. 

A Native State made a requisition to the 
Political Agent, who was also the District 
JIagistrate of Bijapur, for the surrender 
of an accused. The Political Agent issued 
a warrant under S. 7 of the Extradition 
Act, for arrest. Accused surrendered of 
his own accord. Upon application of the 
accused, the Political Agent issued certificate 
under S. 188, Cr, P. C., that the accused 
be tried in British India. The Native State 
pressed for the man’s surrender and finally 
The accused was tried in the Native State : 
Held, that the Political Agent had no power 
to cancel the certificate already granted and 
that the subsequent trial of the accused 
in the Native Slate must be set aside. 
R. 3 of the Rules under the Indian (Foreign 
Jurisdiction) Order in Council 1902 and' 
under S. 22 of the Extradition Act does 
not control S. 188, Cr. P. C, The Rule 
contains a reminder to Political Agents 
of their duty to consider the admissibility 
of issuing a certificate prior to issuing any 
warrant. .A certificate under S. 188, 
Cr. P. C., can be issued even after a warrant 
has alreadv gone out. In re : Vazirsalicb 
Allisahcb .Jhagirdar. 13 Cr. L. J. 537 : 

15 I. C. 809 : 14 Bom. L. R, 377. 


Cr. P. CODE (1898), S. 188 

Ss. 188, 537 — Sanction- Offence com- 
mitted in Fcudatorii State— Sanction, necessity 
of. 

If an offence of forgery has been committed 
1 in a Feudatory State under S. 188, the 
accused cannot be tried without the 
sanction of the Political .Agent for that State 
or the Local Government. Tlie obtaining of 
sanction is imperative in such a case, and 
the omission to do so. vitiates the trial and 
• he conviction of an accused of that charge. 
Ram Prasad Guru v. Emperor. 

31 Cr. L. J. 364 : 
122 I. C. 155 : 11 P. L. T. 433 : 

A. I. R. 1930 Pat. 501. 

. — — S. 188 — Scope — Jurisdiction of British 

• Indian Courts. 

, S. JSS, Cr.P.C., was intended to dr.aw into the 

■ net of tlie jurisdiction of the Britisli Indian 
1 Courts cases which notwithstanding the full use 

of Ss. 179 to 187 could not be brought within 
I their jurisdiction, and its proviso could not have 
, been inlcndcd to restrict the extended juris- 
dictional privileges conferred by S. 178 to 184, 

■ on Courts wliieli, according to the ordinary 
rule of fi. 177, would not have had jurisdiction, 
.■Issi.stant Sessions Judge v. Ramaszcami Asari. 

15 Cr. L. J. 207 : 
22 I. C. 991 : 26 M. L. J. 235 : 

1 L. W. 302: 
1914 M. W. N. 324; 
A. I. R. 1914 Mad. 330. 

S. 188— iScopc — Offence committed on 

high seas. 

Tlie first proviso to S. ISS refers only to 
] offences which are said to hav'e been com- 
I initted on any territory and not to offences 
, committed on the In’gh seas. Empetor v. 

. .Manuel Philip. IS Cr. L. J. 782 : 

41 I. C. 158 : 19 Bom. L. R. 527 : 
41 Bom. 667 : A. I. R. 1917 Bom. 280. 

S. 188 — CerliOcate, signing of — Proof. 

S. 188, Cr. P. C., does not mention the 
word certificate at all, and there is no direction 
. for the signing of .a certificate by any parti- 
j cular person. Nor is tlie manner prescribed 
' in which it is to be proved that the Political 
Agent has certified that the charge ought 
I to he enquired into in British India, 
1 althougli obviously the most convenient 
method of proving this is by the pro- 
; diiction of a document signed by the Political 
i Agent. Ruliua Singh v. Emperor. 

I 27 Cr. L. J. 942 : 

I 96 I. C. 398 ; 7 Lah. 468 : 

j 27 P. L. R. 708 : 

A. I. R. 1926 Lah. 609. 

S. 188 — Stolen property — Offence com- 
mitted outside British India — Place of trial. 

Where dacoity was committed in British ter- 
ritory and a Native Indian British subject was 
i found in possession of stolen property in n 
Native State and a charge under S. 412, Penal 
Code, was preferred against him : Held, that a 
certificate of Political Agent under .S. 188, 
Cr. P. C., was necessary if the charge was to 
be tried in British India. A commitment 
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without such certificate should be quashed. 
Sessions Judge, Tanjorc v. Siindara Singh. 

11 Cr. L. J. 306 : 

6 I. C. 308 : 1910 1 M. W. N. 143 : 

8 M. L. T. 54. 

— S. 188 — Meaning of words — "Place", 

meaning of. 

Per Shah, J. — Tiie word “place” in the first 
paragraph of S. 188 includes high seas in its 
ambit. Emperor v. Manuel Philip. 

18 Cr. L. I. 782 : 
41 I. C. 158 : 19 Bom. L. R. 527 : 

s 41 Bom. 667 : 
A. I. R. 1917 Bom. 280. 

— S. 18S — Meaning of words — “Where 

Iherc is no Political Agent", meaning of. 

Per Batchelor, J. — The words “where there is 
no Political Agent” in the first proviso to 
S. 188 mean wiiere there is no Political Agent 
for the territory in which the offence is alleged 
to have been committed. Emperor v. Manuel 
Philip. 18 Cr. L. J. 782 ; 

41 1. C. 158 : 19 Bom. L. R. 527 : i 
41 Bom. 667 : 
A. I. R. 1917 Bom. 280. 

S. 190. 

Applicability, 

Charge-slicct by Police. 

Cognizance. 

Complaint. 

Complainant. 

Conspiracy, 

Discharge. 

Information. 

Jurisdiction. 

Miscellaneous. 

Police Rcjjort, 

^Power and Duty of Magistrate. 

Powers of District Magistrate. 

Power of ftlagistratc. 

Powers under. 

Procedure. 

^Report. 

Scope. 

Transfer. 

S. 190. 

Sec also (i) Arms Act, S. If). 

(n) Burma Ghee Adulteration 
Act. 

(Hi) Burma Precaution of Prosti- 
tution Act, 1923, S. 3. 

(ju) Cantonment Code, S. 167. 

(v) Cr. P. C., 1898, Ss. 4 (g) 
(/i), 4 (b), 155, 157, 173, 
197, 250, 470. 

ivi) Penal Code, Ss. 154, 220. 

S. 190 (1). 

See also (i) Cr. P. C., S, 436. 

— S. 190 (1) (a). 

See also (i) Cr, P. C., S. 4 (1), Cl. (&). 

S. 190 (1) (a) 195 (1) (b). 

See also (i) Penal Code. 1SG0,"S. 182. 

S. 190 (1) (b). 

Sec also (i) Cr. P. C., 1393, Ss. 173, 197. 

(ii) Madras Abkari Act, 1888, S. 31 


Cr. P. CODE (1898), S. 190 
S. 190 (1) (c). 

Sec also {i) Burma Village Act, 1907, 
S 28 

(ii) Cr. P. C., 1898, S. 476, 

(Hi) Penal Code, 1800, S. 182. 

S, 190 (1) (c). 

Sec also (i) Cr. P. C., 1898, S. 4 (b). 

S. 190 (c). 

See also (i) Cr. P. C., 1898, Ss. 94, 191. 

Ss. 190, 191 — Applicability— Cog? 2 ?zance 

ialcen by Magislrale on information derived from d 
Police report. 

A Magistrate after perusing a Police report 
in which it was recommended that procceding.s 
should not be taken against two persons, R 
and .T, came to the conclusion that a charge 
of theft ought to be framed against D, and 
ordered accordingly : Held, that the Magistrate 
had not taken cognizance of the case on his 
own information within the meaning of S. 190(c) 
so as to render it necessary for tlie case 
to be transferred for trial to another Magis- 
trate. Emperor v. Dalip Singh, 

5 Cr. E. J. 275 : 

27 A. W. N. 93. 

Ss. 190, 191 — .-ipplicabilily — False in- 
formation to Police — Magi.strale taking action 
under S. 211, I, P. C — .Lotion juslihed — Stop- 
ping pending case on revision. 

L gave information of theft at a Police Station. 
Tlic Police under S. 173, Cr. P. C,, reported it 
mistaken. The Magistrate held a pre- 
liminary inquiry and sent L for trial 
before another Magistrate under S. 211, 
Penal Code. His procee ings purported 
to be under Ss. 159 and 476, Cr. P. C. : Held, 
that those sections did not apply, but that 
the proceedings were lawful under Ss. 190 and 
191, Cr. P. C. As tliere w.ts no manifest 
in justice on the face of the record, the Court 
declined to interfere in revision to stop a 
pending case which had been legally com- 
menced. Lachmanan Chelty v. Emperor. 

1 Cr. L. I. 539 : 

U. B. R. 1904 1st Qr. Cr. P. C. 4. 

Ss. 190, 476 — Applicability — Presenta- 
tion of forged document for regislralion — Order by 
District Registrar for prosecution — District 
Registrar also District Magi.strale. 

An application for the compulsory registration 
of a sale-deed w'as rejected, whereupon the 
applicant appealed to the District Registrar, 
who dismissed the appeal, but a few days later, 
directed the porsecution of the applicant for 
an offence under S. 471, Penal Code, and 
referred the case under the provisions of S. 470, 
Cr. P. C. After enquiry, the accused was 
committed and convicted. On appeal, it w.as 
objected that the District Registrar not being 
a Civil, Criminal or Revenue Court within the 
meaning of S. 470 had no jurisdiction to proceed 
under that section : Held, that as the Dsilfict 
Registrar was also the District Magistrate it 
was competent for him to take cognizance under 
S. 190, Cl. (1), Sub-s. (c) and to transfer the 
case to a Subordinate Magistrate in order 
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that a cominitnient enquiry might be held. 
Chela Slahto v. Emperor. 

24 Cr. L. J. 792 : 

741. C. 536 : 2 Pat. 459: 

4 P. L. T. 727 : 

A. I. R. 1924 Pat. 128. 
S. 190 (a) — ApplictihiUtij. 

Discharge of accused — Subsequent applica- 
tion in same ease by Assistant I’oliec Prosecu- 
tor to issue warrants to certain persons — 
-;\pplication can be entertained as a <'oinplaint 
• — Absence of particulars of ofTetice in applica- 
tion — Quashing of i>roccedings ordered. 
Balomal v. Emperor 35 Cr. L. I. 266 : 

146 I. C. loss : 6 R. S. 118 : 

A. I. R. 1933 Sind 393. 

Ss. 190 (1) (a), (b) and (c), 200 (a)— 

Applicahililrj — Police investigation — Jlcporl that 
charge is false — Magistrate directing action under 
S. 211, Penal Code — Formal complaint In/ Police — 
Magistrate, whether hound to inform accused that 
he could be tried bp another, vr to examine com- 
jdainant — S. 100 (1) (a), (b) and (c), applicahilit!/ 
o/— TIis own knowledge,’ meaning of — Complaint 
by Police about non-cognizablc offence — Examina- 
tion of Police Officer complaining, whether 
mccssary — Acting in the discharge of duty. 

Tlierc was a Police investigation into a charge 
under S. 370, Penal Code. Tiie Police reported 
-that the cliargc was false and the Magistrate 
made an endorsement on the report that the 
charge was false and that action should be 
taken under S. 211, Penal Code, against the 
complainant. A complaint was lodged against 
the complainant in the earlier ease and the 
Magistrate convicted him under S. 211, Penal 
Code. On roivsion : Held, that if the Magis- 
trate took cognizance of tlic offence when 
he made the endorsement on the Police report, 
he took cognizance under Sub-el. (b) of 
Sub-s. (1) of S. 100, Cr. P. C., lliat is, upon 
a Police report, and not upon his knowledge 
or suspicion under Sub-el. (c) and it was 
necessary for the Magistrate to inform the 
accused under S. 191, Cr. P. C., tliat he could 
be tried, if so desired by another Magistrate ; 
that assuming that tlic Magistrate look 
cognizance onh', when llic Police lodged the 
complaint, he was excused from examining the 
com])lainant as the complaint made bj”^ the 
Police was a complaint made by a public 
servant acting or :it any rate purporting to 
' act in the discharge of ollicial duties within 
the meaning of S. 200 (a), Cr. P. C. Lai 
Beliari Singh v. Emperor. 31 Cr. L. J. 55 : 

120 I. C. 297 : 10 P. L. T. 601 : 

A. I. R. 1929 Pat. 514. 

S. 190 (1) (b) — Applicability — Nan- 

cognizable offence — Beport by Police Officer — 
Magistrate's power to take cognizance of offence. 

A Magistrate has power under S. 190 (6) to 
take cognizance of a non-cognizable offence on 
a report made by a Police Officer. Prag Jlatl 
Tiwari v. Emperor. 29 Cr. L. J. 938 : 

111 I. C. 858 : 1928 A. L. J. 68 ; 

A. I. R. 1929 All. 765. 

Ss. 190 (1), CIS. (b) and (c), 191— 

Applicabilily. 
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The police sent one S. for trial for stealing a 
l>ony. The Magistrate began proceedings by 
examining tlic Sub-Inspector investigating the 
ease. On his evidence, the Magistrate directed 
tile :ipp!ieant wlio was present in custody on 
anotlicr charge to be put in tlic dock along 
with S. Re-examined the .Sub-Inspector and 
proceeded against botli accused together and 
convicted tlicm. On revision it was contended 
by applicant tliat the Magistrate took cogni- 
zance of llic case as against tlic applicant 
under Cl. (c) of S. 190 (1), and that consequent- 
ly as lie did not proceed under H. 191 proceed- 
ings were void : Held, that tlie Magistrate 
took cognizance under Cl. (b) and not under 
Cl. (c) of S. 190(1) and Ids ])receedings were 
not void. Nga Po Yon v. Emperor. 

11 Cr. L. I. 489 : 

7 I. C. 461 : U. B. R. 1910 Cr. P. C. 2. 

S. 190 (1;, Sub-el. (c) — Applicability 

— Proceedings under Chap. VII, Cr. P. C . — 
Opportunity to be tried by another Magistrate, 
accused whether entitled to. 

S. 190 (1), Sub-el. (c) has no application 
when proceedings arc instituted under Chap. 
VIII, Cr. P. C., by a Magistrate upon informa- 
' tion received from any person other than a 
Police Ollicer. Mahom'cdally v. Emperor. 

27 Cr. L. J. 1280 ; 

98 I. C. 128 ; A. I. R. 1927 Sind 77. 

Ss. 190 (1) (c) and 191 — -dpplicabiliiy. 

Magistrate taking cognizance under S. 190 
(1) (c) — Evidence recorded and prima facie 
ease made — Accused examined — Accused not 
informed tliat they were entitled to have ease 
tried by another Court under S. 101 — 'Case 
proceeded with and accused convicted — Trial 
is vitiated. Emperor v. Malak. 

35 Cr. L. J. 1407 (1) : 

151 I. C. 792 : 7 R. L, 207 ; 

A. I. R. 1934 Lah. 210. 

Ss. 190 (1) (c), 191— Applicability — 

Magistrate transferring parson from toilncss- 
box to dock— Bight of such person to be tried by 
another Court. 

A Magistrate takes cognizance of an offence, 
not of offender. Therefore, if he transfers a 
person from the witness-bo.x to the dock, he 
docs not act under S. 190 (c), and takes cogni- 
zance of an offence at all, Copscqucntly the 
person so tninsfcrrcd is not entitled, under 
S. 191 , to be tried by some other Court. Sri 
Kishen v. Debi Dayal. 26 Cr. L. J. 1619 : 

90 I. C. 915 : 2 O. W. N. 823 ; 

A, I. R. 1925 Oudh 739. 

Ss. 190 (1) (c), 195 (1) (b)— Applicabil- 
ity — Offence under S. 211, Penal Code — No 
complaint by Court — Offence, whether can be 
taken cognizance of under S. 190 {1) (c). 

S. 19.7 (1) (h), Cr. P. C., is a bar to cognizance 
of an offence under S. 211, Penal Code, alleged 
to have been committed in or in relation to a 
proceeding in a Court except on complaint in 
writing by that Court or some other Court to 
which that Court is subordinate. It is not open 
to a Magistrate to take cognizance of the 
offence in such a case under S. 190 (1) (c) of 
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the Code -without any complaint. Emperor 
V. LalcUand Tcli. 31 Cr. L. J. 494 : 

123 I. C. 399 : A. I. R. 1930 Pat. 346. 

Ss. 190 (2), 201 — ApplicabiliUj— Com- 
plaint of murder — Second Class Magistrate, 
whether competent to take cognizance — Procedure 
— Complainant charged with offence under S. 211, 
Penal Code, legality of. 

A complaint of murder was made to a Second 
Class Magistrate who sent it to the Police for in- 
quiry, and on their reporting the case to be false, 
dismissed the complaint under S. 203, Cr. P. C., 
without even examining the complainant on 
oath and then himself complained against the 
latter under S. 211, Penal Code : Held, that 
the Magistrate was not competent to take 
cognizance of the complaint .and the proper 
procedure for him to adopt was that laid down 
in S. 201, Cr. P. C., which required him to 
return the complaint for presentation to the 
proper Court with an endorsement to that 
effect ; that the proceedings before the Magis- 
trate were void ab initio and he had no jurisdic- 
tion to make a complaint against the complain- 
ant for an offence under S. 211, Penal Code. 
Bengal Gopc v. Emperor. 27 Cr. L. J. 704 : 
94 I. C. 896 : 7 P. L. T. 335 ; 5 Pat. 447 : 

A. I. R. 1926 Pat. 400. 

— S. 190 (c)— Applicability of, to proceed- 
ings under S. 110. 

The provisions of S, 190 (c) and 191 do not 
apply to proceedings under S. 110. In the 
matter of : the Petition of Mithu Khan. 

1 Cr. L. J. 807 : 
24 A. W. N. 206 : I. L. R. 27 All. 172 : 

1 A. L. J. 685. 

S. 190 (c) — Applicability — Offence of 

giving false evidence, cognizance of. 

There is no provision in the Code empowering 
a Magistrate to take cognizance of the offence 
of giving false evidence under S. 190(c) or to 
refer it for preliminary inquiry. Impcraior v. 
Shoukatmal. 14 Cr. L. J. 600 ; 

21 I. C. 472 ; 7 S. L. R. 75. 

^ — Ss. 190 (c), 192, 195 (b), 200- 

Applicabilily— Proceedings under the Village Act 
are not judicial proceedings. 

The Commissioner, Pegu Division, in a pro- 
ceeding under the Village Act wrote to the 
District Magistrate requesting him to proceed 
against the petitioner under S. 47G, Cr. P. C., 
for an offence under S. 199 of the I. P. C, : 
Held, that no sanction w'as necessary 
under S. 195 (6), Cr, P. C., and the District 
Magistrate could take cognizance under S, 190 
(c) and transfer the case to a Subordinate 
Magistrate under S. 192. Maung Kye v. 
Emperor. 11 Cr. L. J. 736 ; 

8 I. C. 949 ; 3 Bur. L. T. 120. 

Ss. 190 (c), 556 — Applicability — Cog- 
nizance of offence— Magistrate also manager of 
encumbered estate — Cognizance as Magistrate on 
report as manager — Attachment of subject-matter 
of alleged offence. . 

A Magistrate, who was manager of an encum- 
bered estate, received a report from an officer 
of the Court of Wards and ordered the I 


Cr. P. CODE (1898), S. 190 

prosecution of the petitioner of the wrongfully 
cutting certain trees in a forest and also 
ordered the trees to be attached : Held, he had 
no authority to attach the trees. By Stephen, 
J. — That the Magistrate had no authority to 
direct the prosecution, because having received 
the information as the manager, he could not 
act upon it as a Magistrate. By Carduff, J . — 
That the Magistrate had power to take cogniz- 
ance of the alleged erime. Lakhai Narain v. 
Emperor. 11 Cr. L. J. 305 ; 

6 I. C. 276 : 14 C. W. N. 589 : 
11 C. L. J. 415 : 37 Cal. 2217 

S. 190 (11, (b) — Charge sheet by 

Police — Cognizance of case : 

A Magistrate cannot take cognizance of an 
offence under S. 190(1) (6), upon a Police 
charge-sheet which docs not contain the faets 
which constitute the offence. In re : 
Shivlingappa Bhagappa. 31 Cr. L. J. 1142 : 

127 I. C. 110 : 32 Bom. L. R. 782 : 

A. I. R. 1930 Bom. 372. 

5. 190 — Cognizance — Charge-sheet, whe- 
ther shoidd mention what each witness is to prove. 

No provision of law requires that a iMagistrate 
before taking cognizance of an offence should 
know e.xactly what each of the witnesses named 
in the charge-sheet will prove. The charge- 
sheet alleges that a certain offence will be es- 
tablished by the evidence of certain w’itnesscs 
and this is sullicient to enable a Magistrate to 
take cognizance. Grant v. Emperor. 

23 Cr. L. J. 69 : 
65 I. C. 421 : A. I. R. 1922 Pat. 294. 

S. 190 — Cogninzance — Magistrate fram- 
ing charge on offence not mentioned in charge. 

Where a Magistrate w’ho takes cognizance of 
an offence on complaint, discovers that there 
is a prima facie case against the accused person 
whicli would support a charge in respect of an 
offence not mentioned in the complaint, and 
he frames such charge, he cannot be held to 
have taken cognizance of the latter offence 
under Cl. (c) of S. 190. The case must still be 
treated as being one falling within the purview 
of cl. (a) of the section. V. M. Abdul Rahman 
V. Emperor. 28 Cr. L. J. 259 : 

100 1. C. 227 : 31 C. W. N. 271 : 
25 A. L. J. 117 : 1927 M. W. N. 103 : 
38 M. L. T. 64 : 8P. L. T. 155 ; 
4 O. W. N. 283 ; 6 Bur. L. J. 65 : 
5 Rang. 53 : 52 M. L. J. 585 : 
28 Bom. L. R. 813 : 45 C. L. J. 441 : 

54 I. A. 96 : 
A. I. R. 1927 P. C. 44. 

— S. 190 — Cognizance of offence, meaning 

off 

Under S. 190, a Magistrate takes cognizance 
of an offence and not of the offender. Taking 
cognizance of a case does not involve any 
formal action or action of any kind, but occurs 
as soon as a Magistrate applies his mind to 
the offence. Mchrab v. Emperor. 

26 Cr. L. J. 181 : 
83 I. C. 885 : 17 S. L. R. 150 : 
A. I. R. 1924 Sind 71. 

S. 19Q— Cognizance of an offence, mean- 
ing of. 
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Cr. P. CODE (1898), S. 190 
Tlie expression" in S. 1!)0 “ eognizanec of jiny 
offence ” is not equiv.ilcnl to cognizance of 
any offender, for the dcfinilion of complaint 
includes a complaint that some person un- 
known has committed an offence. Impcratnr 
V. Lain. 12 Cr. L. J. 399 : 

11 I. C. 583 : 4 S. L. R. 258. 

S. 190 — Cognhaticc of an offence — 

) Procedure. 

\ Before proceedings arc taken against an ac- 
^jused. person, such as would bring him before 
a Court of Justice, a Magistrate must have 
before him knowledge, independent of his own 
knowledge, based either upon a complaint or 
upon a Police report. If he chooses to take 
action without such independent report, he is 
bound to inform the accused that he is entitled 
to have the ease tried by another Court. 
Sarferaz Khan v. Enivcrnr. 14 Cr. L. J. 218 : 

19 I. C. 314 : 11 A. L. J. 331. 
— — S. 190 — Congizance of offence and not 
offenders. 

Under S. 100, cognizance is taken of the 
offence, and not necessarily of the individual 
offenders, whose names transpire in the cour.se 
of the investigation. Ululhura Singh v. Em- 
peror. 36 Cr. L. J. 641 ; 

151 I. C. 58 : 15 P. L. T. 438 : 
7 R. P. 536 : A. I. R. 1934 Pat. 467. 

“■ S. 190 — Cognizance — Power to take cog- 

nizance of offence against person not sent up for 
trial. 

A case was sent up for trial by the Police to 
a 2nd Class Magistrate, who was competent to 
take cognizance of offences tinder S. 100 (a) 
and (6). In the course of the trial, the Magis- 
trate saw reason for believing that the offence 
was committed not by the person sent up but 
by another person A, who had given evidence 
before him. The Magistrate, thereupon, took 
cognizance of the ease against A., had him 
arrested and reported the ease for transfer to 
the Sub-Divisional Magistrate. It was objected 
that the Magistrate not being empowered 
under S. 190 (c), his proceeding was ultra vires : 
Held, that the Magistrate was empowered to 
take cognizance of the offence against A. 
Tnipcralor v. Lain. 12 Cr. L. J. 399 ; 

11 1. C. 583 ; 4 S. L. R. 258. 

S. 190. 

, Cognizance, taking of, what is. 

Baldev Prasad v. Emperor. 34 Cr. L. J. 942 : 

145 I. C. 382 : 14 P. L. T. 330 ; 
12 Pat. 758 : 6 R. P. 166 : 
A. I. R. 1933 Pat. 297. 

— Ss. 190, 191, 537 — Cog/u’zancc— Chalan 

ease — Accused added bp Magistrate — Not bound 
to act under S. 191 — Evidence to be taken afresh 
— Irregularity — Effect. 

L. was challancd and the Magistrate _ after 
examining the investigating officer, considered 
that S. should be joined as an accused. 
Process was accordingly is.sued to S and he 
was tried along with L. Both were convicted ; 
Held, that the Magistrate took cognizance 
of S’s offence under Cl. {b), not under 


i Cr. P. CODE (1898), S. 190 

Cl. (c) of Sub-s. (1), S. 190, and was conse- 
quently, not bound to act under S. 191. 
That the Magistrate committed an irregularity 
in simply reading o\ er tlic investigation 
I officer's licposition to S. who then cross- 
examined, instead of examining the witness 
again. That tlic mistake had not prejudiced 
S, and therefore, he taken ns cured by S. 537. 
Sanaa v. Emperor. 14 Cr. L. J. 290 : 

19 I. C. 946 : 9 N. L. R. 65. 

— Ss. 190, 200— Copiizance — Cognizance 

by Magistrate of non-cognizablc ease on report 
of Police. 

Tlierc is nothing illegal or irregular in a 
Magistrate taking cogn'zancc of a non-cogniz- 
able offence on a report in writing made by 
a Police Officer without examining such 
officer on oath. Shankcr La! v. Emperor. 

28 Cr. L. I. 821 : 

104 I. C. 437 : A. I. R. 1927 Lah. 702. 

Ss. 190, 254 — “Cognizance of an 

offence", meaning of~Magistratc under S. 251 
framing charge different from that indicatedby 
complaint — Whether ‘takes cognizance.' 

The cxprcs.sion “taking cognizance of an 
offence” in S. 190 deals with a matter of a 
purely technical nature. Cognizance is usually 
taken ujion complaint when process is issued, 
but no re.strictcd interpretation can be given 
to that c.xprcssion in the consideration of 
the character of the action of a Magistrate 
at any particular stage of the proceeding 
before* liim. But the terms of S. 190 make 
it clear that cognizance is taken upon issue 
of procc.ss before evidence is recorded. It 
is tile conipiaint, therefore, which gives 
jurisdiction to tlic Magistrate to try the 
offence. Consequently, when under the 
provisions of S. 25-1 the Magistrate thinks, 
upon the evidence Iicard, that a charge 
I different from the one indicated by the 
'• complaint should be framed, he does not 
' take cognizance under S. 190 (1) (c); for the 
! power to frame a charge in a warrant case 
i of the offence disclosed is inlierent in the 
( jurisdiction .assumed by the Magistrate upon 
the original complaint. Baburao Tatyarao v. 
Emperor. 38 Cr. L. J. 9 : 

165 I. C. 867 : 38 Bom. L. R. 916 : 

9 R. B. 171 : A. I. R. 1936 Bom. 379. 

S. 190 (1) {v)— Cognizance — Cognizance 

is of offence and not of offenders. 

It is not a condition requisite for the initia- 
tion of proceedings in a Criminal Court that 
there should necessarily be a person named 
as the offender. The Magistrates mentioned 
in S. 190, Sub-s. (1), are empow'ered to take 
cognizance of an offence whether or not 
the complaint before them charges any 
particular individual or individuals with having 
committed the offence. Fateh Muhammad v. 
Emperor. 41 Cr. L. J. 750 : 

189 I. C. 586 : 1940 Kar. 287 : 

13 R. S. 33 : A. I. R. 1940 Sind 97. 

Ss. 190 (1) (a), 200— Cognizance of 

case on complaint, when taken. 

Under S. 190 (a) a Magistrate takes cog- 
nizance of a case before he examines . the 
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complainant under S. 200 and omission to 
examine is an irregularity. In re : Ambayara 
Goundan. 

25 Cr. L. J. 730 : 
81 1. C. 218 : 19 L. W. 461 : 
A. I. R. 1924 Mad. 587. 

S. 190 (1) (a), (c) — Cognizance — 

Cognizance of offences and not of 
offenders—Complaint against persons men- 
tioned in the complaint unfounded— Other per- 
sons appearing from prosecution evidence to 
be real offenders — Magistrate, whether compe- 
tent to proceed against those persons. 

A Magistrate having taken cognizance of 
complaint, can proceed against another 
person who, although not mentioned in the 
complaint, appears in the evidence for the 
prosecution to have been concerned in the 
commission of the offence. In issuing process 
against person whose name thus transpires 
in the prosecution evidence during the trial 
of a case, the Magistrate lakes cognizance 
under cl. (1) (a) of S. 190 and not under 
cl. (1) (c) of the section. Dedar Bux v. 

Syamapoda Malakar. 15 Cr. L. J. 546 ; 

24 I. C. 954 : 18 C. W. N. 921 : 
41 Cal. 1013 : A. I. R. 1914 Cal. 801. 

Ss. 190 (1) (a), (c), 521— Cog. 

nizance— Complaint — Information — Burma Mu- 
nicipal Act, S. 195. 

If the Magistrate was competent to take 
cognizance under S. 190 (1) (c), he must 
be deemed to have so taken cognizance. 
In the present case the Magistrate was not 
so competent, because the complaint was of 
an offence under the Municipal Act, S. 195 
of which bars the taking of cognizance 
except upon complaint. The Magistrate, there- 
fore, took cognizance under S. 190 (1; (a). 
Meshidi Khan v. Rangoon Municipal Com- 
mittee. 8 Cr. L. J. 505 : 

4 L. B. R. 300 : 14 Bur. L. R. 250. 

S' 190 (1) (c) — Cognizance — Bombay 

Prevention of Gambling Act, S. G— Warrant, 
issue of — Jf eognizancc. 

A Magistrate not empowered to take action 
under S. 190 (1) (c), cannot be said, by 

merely issuing a warrant under S. C of 

the Bombay Prevention of Gambling Act, 
to have taken cognizance of a case till it 
is brought up before him for trial. Hoiu 
V. Emperor. 15 Cr. L, J. 657 : 

25 I. C. 985 : 8 S. L. R. 66 : 
A. I. R, 1914 Sind 121. 

S. 198 (1) (c) — Cognizance of case, 

what is. 

A Magistrate passing orders for the issue 
of summons against the accused in a case 
placed before him by an order of the 

Collector to the effect that the case should 
be put before the Magistrate for the issue 
of necessary orders, takes cognizance of the 
case under S. 190 (1) (c). Ba7isi Lai v. 

Emperor. 7 Cr. L. J. 224 ; 

12 C; W. N. 438. 

S. 190 (1) (c) — Cognizance — District 

Magistrate, competency o', to take cognizance 
of offence on information received as President, 
District Board. 


Cr.P. CODE (1898), S. 190 

A Ljstrjet Magistrate, who is President of 
the District Board, is competent, under 
S. 190 (1) (c) to take, cognizance of an 

offence upon information received by him 
in his capacity of President of the District 
Board. In rc : Sundaiesan. 

21 Cr. L. J. 348 : 
55 1. C. 684 : 38 M. L, J. 219 ; 
11 L. W. 355 : 27 M. L. T. 123 : 
1920 M. W. N. 231 : 43 Mad. 709 : 

A. I. R. 1920 Mad. 79. 
S. 190 (1) (c) — Cognizance — District Re- 
gistrar — Cognizance by District Registrar as Dis- 
trict Magistrate under s. 190 (1) (c), whether 
competent. 

If the District Registrar happens to be a 
District Magistrate, he can proceed under s. 190 
(1) (c) of the Code. Cheta Mahto v. Emperor. 

26 Cr. L. J. 1482 : 
89 I . C. 1050. 

Ss. 190 (1) (c), 191, 351 — Cognizance — 

on personal knowledge — Strict observance of S, 191 
necessary. 

The competency of a Magistrate to try a 
person for an offence of whicli he has taken 
cognizance under S. 190 (1) (c), is contingent 
on a strict observance of the provisions of 
S. 191. 

A Magistrate proceeding under S. 351 (1), 
against any person, who may appear, upon the 
evidence taken, to be concerned in the offence 
under investigation, cannot properly be 
regarded as taking cognizance of tlie case* upon 
information received, or upon his own 
knowledge or suspicion, within the meaning of 
clause (c) of Sub-scc. (1) of S. 190, so as 
to enable tlie accused to object to that 
Magistrate proceeding further -witli the case. 
Emperor v. Sukhia . 10 Cr. L. J. 303 : 

3 I. C. 568 ; 3 N. L. R. 113. 

S. 190 (1) {c)— Cognizance of offence— 

Duties of Magistrates. 

If a Magistrate takes cognizance under S. 190 
(1) (c), he must give tlie accused the option of 
being tried by some other Magistrate, but this 
point does not arise in a case where the trying 
Magistrate is not the Magistrate who calls for J 
the charge-sheet. IJma Singh v. Emperor. 

34 Cr. L. J. 1198 : 
146 I. C. 70 ; 14 P. L. T. 162 : 12 Pat 234 : 

6 R. P. 237 : A. I. R. 1933 Pat 242. 

Ss. 190 (1) (c) and 191 — Cognizaiicc— 

Applicability to the Appellate Court— Appeal, 
part of a trial. 

A Subordinate Magistrate who took cognizance 
of a case under S. 190 (1) (c) could not, after 
becoming District Magistrate, hear an appeal 
from a conviction in the case which was tried 
by another Subordinate Magistrate without fol- 
lowing the procedure laid down by S. 191, an 
appeal being part of the trial for an offence. 
BansiLal v. Emperor. 7 Cr. L. J. 224 : 

12 C. W. N. 438. 

Ss. 190 (a) (c) and 191— Cognisance— 

Cognizance of offence by Magistrate upon receiv- 
ing complaint offaets. 

Upon evidence recorded by a Magistrate 
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trying n case of theft against a person, it j 
appeared that the present petitioner was 
guilty of the offence of theft, and the petitioner i 
having been tried and convicted of (he same by 
the Magistrate, urged on revision tliat tlic 
Magistrate should not have tried tlic ease hint- 
self : Held, tliat the contention had no force. 
Qutba V. Crown. 1 Cr. L. J. 511 : 

5 P. L. R. 254 : 32 P. R. Cr. of 1904. 

Ss. 190 (1) (c), 191, 556— Cogniziince hy ' 

Magistrate on personal knowledge — . tceused’s right 
-to transfer. 

Tile mere fact that a i^^ngistrate takes cogniz- 
ance of a c.asc on liis own knowledge under 
S. 100 (c) docs not bring the case within ^ 
tlic operation of .S. a.TO and so long as the , 
Magistrate coinplie.s with tlic provisions of 
S. 101, lie is entitled to try the c.ase. Sga Chit 
Kyaw V. Emperor. 26 Cr. L. J. 249 : * 

84 I. C. 249 : 3 Bur. L. J. 121 : 

A. I. R. 1924 Rang. 352. ' 

Ss. 190 (b), (c), 351 — Cognizanee-Pro- • 

sccution directed by Magistrate — Cognizance on 
Police report. 

Where, after the close of .a trial, the Trying 
Magistrate directs the Police to institute 
oriininal tiroccedings against a witness, and 
upon receipt of the Police report, himself tries i 
the case, he takes cognizance under S, 100 (6), I 
and not under S. 100 (c) or S. .‘Ml. Hut the 
. trial is illegal, for a Magistrate cannot he both 
a Prosecutor and a .ludge. Oundo Chikko , 
Kitlkarni v. Emperor. 22 Cr. L. J. 603 : ' 

62 I. C. 875 ; 23 Bom. L. R. 842 : ; 

A. I. R. 1921 Bom. 365. , 


S. 190, Cl. (c), — Cognirnnrr, meaning of 

— Magistrate making judicial inquiry — .’iummon- , 
ing accused — Transfer of case. 

The opposite party lodged information against ' 
the petitioners with the Police, who found the 
information false and recommended his jirosc- 
cution. This came up before the Deputy 
Mngi.strale in charge who ordered a judicial 
intjuiry, which was held by a .Magistrate li ndio, 
making evidence, summoned the accused : 
Held, that as Ji was the first Magi.stratc who 
really contemplated taking proceedings against 
the accused, they ought to be allowed to have 
the case tried bv anotlier M.agistmtc. Ananta 
Earn V. Alteb Sarkar. 14 Cr. L. J. 425 : 

20 I. C. 409 : 17 C. W. N. 795. 
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Magistrate in considering that a prima facie 
case has been made out, the High Court will 
not interfere with the Magistrate’s action in 
taking cognizaiiec under S. IIK) (c). 

8 Cr. L. J. 235 ; 

12 C. W. N. 1075 ; 35 Cal. 1076. 

S. 190 — Complaint— lieport. 

In order that a .Magistrate maj' take 
cognizance of a ease, there must be a complaint 
preferred by the complainant. A mere report 
ijy a I’olice ollieer is not a complaint within 
the meaning of .S. 100 {b). Earayanasami Piltai 
V. Gm-ernmcnt of Mi/sore. 9 Cr. L. J. 331 : 

12 M. C. C. R. 86. 

S. 190 — Complaint — False charge of 

daeoity before village Magistrate— Case struck off 
on Police report — Charge by Police of false 
information, legality of — Procedure, 

Aecii->ed made n complaint to a Village Munsif 
of a daeoity in his house, mentioning certain 
persons. The Police reportid the case to be 
false, and the Sub-.Magistrate struck the case 
off. The Police pat in a charge-sheet against 
the accused before the Sub-Divisional 
.M:igislr.atc for an offence under S. 211, Penal 
Code : Held, that it was open cither to the 
persons against whom complaint was made or 
to the I’illage Munsif or to any Police Ollicer, 
to jirefcr a complaint under S. 190, Cr. P. C., 
in which case I he Magistrate before whom the 
complaint was made could take the case on his 
file but that the Police could not start proceed- 
ings of their own accord, and that, consequently, 
the [iroceedings must bo quashed ns illegal. 
In re : Pcrumal Saick. 26 Cr. L. J. 1550 ; 

99 I. C. 398 : 1925 M. W. N. 317 : 22 L. W. 209: 

A. I. R. 1925 Mad. 672. 


-S. 190 — Complaint — Telegram alleging 


commission of offence. 

Where, a telegram alleging that a certain 
offence has taken i)!acc does not contain a 
prayer asking the addressee to take action as 
eontcmj)latcd by the Code, there must be clear 
jwoofthat this was the petitioner’s intention 
before it can be held that he submitted a 
complaint. Hidayatullah v. Emperor. 

37 Cr. L. J. 604 : 

162 I. C. 140 : 8 R. Pesh. 189 : 

A. 1. R. 1936 Pesh. 66. 

S. 190 — Complaint — Trial for offence 

not mentioned therein. 


S. 190 (c) — Cognizance of offence. 

A necessary condition for taking cognizance of 
a case under Cl. (c) of S. 190 is for the 
proceedings to be instituted upon information 
received from any person other than a Police 
Officer or upon the Magistrate’s own knowledge 
or suspicion. Abdul Ali v. Emperor. 

22 Cr. L. J. 9 : 

59 I. C. 41 : 1 P. L. T. 446. 

S. 190 (c) — Cognizance — Information 

sufficient to justify talcing of cognizance. 

What allegations or how much of the informa- 
tion should be recorded by the Magistrate in 
a case, it is difiicult to lay down in general 
terms ; but when it is found that the recorded 
information is sufficient to justify the 


Once parties arc before the Court the Magistrate 
can try the accused for any offence disclosed by 
evidence. No separ.ale complaint is necessary. 
Baldeo Prasad v. Emperor. 34 Cr. L. J. 942 : 

145 I. C. 382 : 14 P. L. T. 330 ; 12 Pat. 758 ; 

6 R. P. 166 : A. I. R. 1933 Pat. 297, 

Ss. 190, 195, 476— Complaint— Offence 

committed in respect of document in Court — 
Complaint by Presiding Officer against persons not 
parties to proceedings, competency of. 

There is nothing in the Code which either 
expressly or by implication prohibits the 
Presiding Oificcr of a Court to make a 
complaint about an offence committed in 
connection with a document produced in his 
Court when tlie person complained of is not a 
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party to the proceedings. Emperor v. Bal 

M^^kand, 29 Cr. L. J. 652 : 

110 I. C. 108 : 9 Lah. 678 ; 
A. I. R. 1928 Lah.. 510. 

Ss. 190, 202 — Complaint, necessity of 

— Inquiry, rohen can be made — Cognizance of case 
— Jurisdiction of Magistrate, 

There is no provision in the Code empowering 
a Magistrate to hold a Judicial or preliminary 
inquiry, unless there is a complaint under 
S. 190 (1) (a). S. 202 under which alone an 
inquiry can be made, relates exclusively to 
complaints. No such inquiry can be made 
when cognizance is taken under Cls. (b) and 
(c) of S. 190. TiloJd Mahtcn v. Emperor. 

22 Cr. L. J. 735 : 
64 I. C. 47 : 2 P. L. T. 220 : 
A. I. R. 1921 Pat. 302. 

S. 190 (1), 191 — Complaint by Munici- j 

polity , Tohetlier cognizable under S. 190 («). 

A prosecution by a Municip.'ility for an offence 
under the Beng.al Municipal Act started on the 
complaint of one of its servants is initiated 
under S. 190 (1) (a), and not under S. 190 (1) 
(c), and the procedure prescribed under S. 191 
does not applv to it. Baldco Loll v. Emperor. 

18 Cr. L. J. 273 : 
38 1. C. 805 : A. I. R. 1916 Pat. 3. 

S. 190 (1) (a) — Complaint. 

A complaint with the report of a Police 
OOieer must contain the facts which consti- 
tute the offence, and a charge-sheet which 
does not contain such facts cannot, therefore, 
be treated as a valid complaint within S. 190 
(1) (a). In rc rShivlingappa Bhagappa. 

31 Cr. L. J. 1142 ; 
127 I. C. 110 : 32 Bom. L. R. 782 : 

A. I. R. 1930 Bom. 372. 

S. 190 (1) (a) — Complaint — Charge- 

sheet in non-cognizablc case. 

Charge-sheet sent up in a non-cognizablc 
case can be treated as a complaint within 
the meaning of S. 190 (1) («) and the Magis- 
trate can take cognizance of the case under 
that clause. Baghunalh v. Emperor. 

33 Cr. L. J. 733 : 
139 I. C. 281 : 34 Bom. L. R. 901 : 
I. R. 1932 Bom. 484 : A. I. R. 1932 Bom. 610. 

S. 191 (1) (a) — Complaint, requirements 

of — Mere repetition of xoords of secliori, whether 
complaint — Complainant, whether bound to have 
personal knowledge of facts. 

Before a Magistrate takes cognizance of an 
offence on complaint, he must have before 
him an allegation of facts con,stituting the 
offence, a mere repetition of the words of a 
section of the Penal Code is not a proper 
compliance with the provisions of S. 190 (1) 
(a), which is to be read along with the defi- 
nition of complaint given in S. 4 (//). Suku- 
mar Chatierjee v. Mufizuddin Ahmed.- 

22 Cr. L. J. 455 : 
61 1. C. 839 : 25 C. W. N. 357 : 
A. I. R. 1921 Cal. 561. 

S. 190 (1) (a) — Complaint. 

Tampered sale deed produced in Magi.strate’s 
Cpurt — Report to Registrar — Enquiry by Re- 


Cr. P. CODE (1898), S. 190 
gistrar — Complaint by Registrar against scribe, 
vendee and attesting witness in^ respect of 
forgery — Held, complaint came within S. 190 
(1) (a) and S. 195 (1) (c) was no bar. Em- 
peror V. Krislinarao. 36 Cr. L. J. 1477 : 

158 I. C. 647 : 18 N. L. J. 247 : 

31 N. L. R. 377 : 8 R. N. 100 : 

A, I. R. 1933 Nag. 190. 


■Proceeding 


Ss. 190 (1) (aj, 195 (1) (b), 1116— Scope 

-Complaint under S. 470 by Court— 
against persons not mentioned therein. 

S. 47C has no reference to jurisdiction. If 
then in respect of one of the offences enume- 
rated in S. 195 (1) (1<) committed in or in 
relation to any proceeding in any Court that 
Court or some Court to which that Court is 
subordinate has proceeded under S. 470 and 
filed a complaint, the bar under S. 195 is 
removed ; the Magistrate before whom the 
complaint is lodged takes cognizance of the 
offence under S. 190 (1) (a) and thereafter 
proceeds to inquire into complaint and to 
deal with it according to law, using for this 
purpose all the ])owcrs vested in him b}' the 
Code. If an offender is named in the com- 
plaint, the Itlagistrate will proceed against him. 
If, on inquiring into the complaint, other 
persons appear to be involved therein by the 
evidence recorded by the Magistrate, he is 
entitled to proceed against Lhpse others under 
the powers conferred upon him by S. 190 (1) 
(n) and S. 105 (1) (b) c.annot possibly bar 
him from doing so. Patch IMuhammad v. Em- 
peror. 41 Cr. L. J. 750 : 

189 I. C. 586 : 1940 Kar. 287 : 
13 R. S. 33 : A. I. R. 1940 Sind 97. 

-Ss. 190 (1) (a), ZOO— Complaint--Exa- 

<• .J _ ..V. • A 


minalion of comjdainan't, omission o/, effect of. 

A Magistrate who, under S. 190 (1) (a), takes 
cognizance of a case on a complaint ought to 
examine the complainant before issuing sum- 
mons. But his omission to do so is a mere 
irregularity and does not go to the root of 
his iurisdiction. Bhairab Chandra v. Emperor. 

20 Cr. L. J. 794 : 
53 I. C. 698 : 29 C. L. J. 318 ; 
23 C. W. N. 484 : 46 Cal. 807 : 
A. I. R. 1916 Cal. 433. 

Ss. 190 (1) (a) and (b), 155 (2)— Com- 

plaint — Application for sanction to make investi- 
gation, whether complaint. 

An application requiring sanction of the 
Court for making an investigation under S. Iu5 
(2) cannot be regarded as a complaint within 
S. 190 (1) la). In re : Shivlingappa Bhagappa. 

^ 31 Cr. L. J. 1142 : 

127 I. C. 110 ; 32 Bom. L. R. 782 ; 


S. 190 (1) {c)— Complaint— Person who 

lodges first information report making petition of 
protest to Magistrate — Petition, whether complaint 
— Action of Magistrate on such petition, and 
Police diary. 

A petition of protest (as it is sometimes 
called) made to the Magistrate by a person 
who lodges a first information with the Police 
and who is reported against by them is 
really a petition of complaint and must be 
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dealt with as such. IVliere the Sub-Divisional 
magistrate only acts on information contained 
in the Police diary and the petition of com- 
plaint filed by the other side, this latter 
coming within Cl. (a) of tlie Snb-s. (1) of 
S. 100 and the former witiiin Cl. {b). Cl. (c) has 
no application whatsoever. Panu Sanial v. 
Emperor. 41 Cr. L. J. 318 : 

186 I. C. 435 : 6 B. R. 368 : 

12 R. P. 513 : A. I. R. 1940 Pat. 111. 

, S. 190 (a) (c) — Complaint — Petition not 

amounting to complaint — Jtirisdirtion of Magix- 
trate to take cognizanec of offenee. 

A Magistrate may take cognizance of a case 
under S. 100 (c) upon a petition which docs 
not strictly fall within the definition of a 
complaint. Sarfaraz Singh v. Emperor. 

32 Cr. L. J. 124 (b) : 

128 I. C. 279 : 7 O. VV. N. 947 : 

I . R. 1930 Oudh 39 : 6 Luck. 354 : 

A. I. R. 1930 Oudh 500. 

Ss. 190 (1) (c), 2Q0— Complaint by pri- 
vate person — Investigation by Police — iMaghtratc, 
whether can proceed on Police report — Examina- 
tion of complaint, necessity of — Irregularity. 

A private party informed a Magistrate that 
he suspected forgery in the records of a case 
pending in a Civil Court and asked for an 
invessigation ; the Magistrate ordered such an 
investigation, and on the report of the Crimi- 
nal Investigation Department, ordered the pro- 
>-secution of the accused ; Held, that under 
S. 190, Cl. 1 c), it was not open to the 

Magistrate to take cognizance upon the report 
of any Police Officer or on the complaint of the 
complainant without e.xamining him on oath 
and that the proceeding directing the prosecu- 
tion were irregular, and in the event of their 
commitment to the Court of Session, to result 
in the commitment being quashed. Jhuna Lai 
Sahn V. Emperor. 18 Cr. L. J. 890 : 

41 I. C. 1002 : 2 P. L. W. 152 : 

. 2 P. L. J. 657 : A. I. R. 1917 Pat. 611. 

Ss. 190, 200 — Complainant— Cognizance 

of case. 

S. 190 must be read with S. 200. The 
cognizance of an offence by a Magistrate on 
complaint is not completed until he has 
examined the complianant on oath. Mangn 
Koeri v. Emperor. 20 Cr. L. J. 481 : 

51 1. C. 465 : 1 P. L. T. 346 ; 

A. I. R. 1920 Pat. 670. 

Ss. 190 (1) (c), 254 — Conspiracy — 

Sameness of transaction. 

The offence of conspiracy and offences com- 
mitted in pursuance of that conspiracy form 
one and the same transaction. Therefore, 
where a Magistrate acting on the facts 
disclosed in the evidence for the prosecution, 
adds a second charge in respect of an act 
alleged to have been done in pursuance of 
the alleged conspiracy contained in the 
complaint, his action is not only justified 
under S. 235 but such initiation taken by 
him is on the original complaint and not 
upon his own knowledge or suspicion. 
Abdttl Rahman v. Emperor. 

27 Cr. L. J. 669 : 

94 I. C. 717 ; 4 Bur. L. J. 213 : 

A. I. R. 1926 Rang. 53. 


— — S. 190 - Discharge — Fresh trial. 

IVherc a Magistrate has passed an order 
discharging an accused person, it is competent 
to the same Magistrate or to another iilagis- 
tratc of co-ordinate jurisdiction to take 
fresh proceedings against the accused upon 
I the same facts without the order of dis- 
charge being set aside by higher authority. 

I Though sucli further inquiry is not actually 
illegal, it should be only undertaken in 
i exceptional cases and for good reason 
shown. Emperor v. Kern. 

12 Cr. L. J. 364 : 

11 I. C. 132 : 10 P. R. 1911 Cr. : 

24 P. W. R. 1911 Cr. : 

205 P. L, R. 1911. 

; S. 190 — Information — Complaint — In- 

j formation to Magistrate — Iintiation of Criminal 
Proceedings — Prosecution in conformity with an 
jiltra vires order. 

Wlicre a District .Tudge directed the prose- 
cution of a guardian and the District Magis- 
trate ordered the case to be tried by the 
' .Additional District Magistrate, the Chief 
Court set aside the order of the District 
Magistrate as passed without jurisdiction as 
the order of the District .Judge was illegal 
j and there was no authority for the jirosccu- 
Ition. The order of District .Judge could 
I not be regarded as information within the 
I meaning of S. 190 (1) (c). Sital Das v. Emperor. 

' 11 Cr. L. J. 602 : 

I 8 I. C. 247 : 87 P. L. R. 1910. 

( S. 190— Jarisdiclioti— District Magis- 

I Irate, C. and M. Station, Bangalore, to take 
cognizance of offences against European British 
sid)jects. 

The District Mirgistratc of the Civil and 
Military .Station, Bangalore, has jurisdiction 
to take cognizance of, and trj' offences com- 
mitlcd by, European British subjects in 
accordance with the provisions of the 
Code. In re : Lawrence. 

12 Cr. L. J. 42 ; 

9 I. C. 254 : 9 M. L. T. 322 : 

1911 2 M. W. N. 199 : 34 Mad. 346. 

S. 190 (1) (a) — Jurisdiction — Complaint 

asainst Receiver ',n absence of leave from High 
Court — Magistrate's jurisdiction to take cogniz- 
ance of — Leave asked for but no specific leave 
granted — Effect. 

It is within the jurisdiction of the Additional 
Chief Presidency Magistrate or the Third 
Presidency Magistrate to take cognizance of 
complaint against a Receiver even in the 
absence of leave from the High Court, since 
no such leave is required by any provision 
of the Code or any other law. It would not, 
however, be proper for him to do so, if 
there was no specific leave from the High 
Court for the institution ■ of a criminal case 
although leave had been specifically asked for. 
This may not be a bar to jurisdiction but it is 
certainly relevant on the question of the 
propriety or desirability of criminal proceedings. 
Jnanendra Nath Pramanik v. Nilmony Dey. 

41 Cr. L. J. 52 : 

184 I. C. 603 : I. L. R. 1929 Cal. 587 : 

43 C. W. N. 582 : 12 R. C. 249 ; 

A. I. R. 1939 Cal. 701. 
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Ss. 190 (1^ (b), 351 — Jurisdiction — 

Cognizance of offence 07i Police report — Witness, 
prosecution of, with other accused — Magistrate, 
jurisdiction of. 

Where ufter some evidence for the prosecution 
had been led in a case in which the prosecution 
was initiated on a Police report, the Magistrate 
ordered the prosecution of one of the 
witnesses jointly with another accused and 
commenced the trial de novo : Held, Per 
Jidbinson, C. J. and Maegregor, J., that the 
Magistrate had full jurisdiction to act, that 
S. 351 applied to the ease, and that the 
Magistrate so far as S. 190 was applicable, if it 
was applicable at all, had acted under 
S. 190 (1) (&). Per Ma'ing Kin, J. That S. 190 
(1) (b) applied to the facts of the ease. 
Nag Chan Tha v. Emperor. 

24 Cr. L. J. 519 : 

73 I. C. 55 : 11 L. B. R. 398 ; 

A. I. R. 1923 Rang. 31. 

S. 190 (1) (c ) — Jurisdiction — Case 

transferred from one Magistrate to another — Issue 
of process by the latter suo motu .against other 
than original accused. 

A case pending in the Court of a Magistrate 
if after issue of process is transferred to 
another Magistrate, the latter stands in the 
shoes of the Magistrate who originally issued 
the process. Therefore, if he discharges the 
accused and suo motu issues process against 
another person under S. 190 (1) (c), he 

cannot be said to be acting without jurisdiction. 
Hcmendra Nath Sen v. Emperor. 

30 Cr. L. J. 352 ; 

114 I. C. 800 : 55 Cal. 1274 : 

I. R. 1929 Cal. 288 : 
A. 1. R. 1929 Cal. 192. 

Ss. 190 (h), 202— Jurisdiction — Non- 

cognizable offence — Jurisdiction of Magistrate to 
take cognizance on Police report. 

A duly empowered Magistrate may take 
cognizance of a non-cognizable offence on a 
Police report under S. 190 (b), but in that 
ease, he must immediately summon the 
accused. He cannot hold a judicial enquiry 
under S, 202, Eqbal Khan v. Emperor. 

20 Cr. L. J. 413 (b) : 

51 I. C. 173 : A. I. R. 1919 Pat. 319. 

[ Ss. 190, 478 — Miscellaneous — Witness 

— False deposition — Prosecution for perjury — 
Deposition taken before the Assistant Judge — 
Trial for perjury by the same officer as District 
Magistrate — Sanction. 

An Assistant Judge before whom a witness 
gave s false deposition, took cognizance of the 
case, as a District Magistrate, under S. 190 (c) 
on the statement in the deposition. An object- 
ion was taken that sanction was required under 
S. 195 and that action taken by the officer as 
District Magistrate was not tantamount to a 
sanction by him as a Civil Judge : Held, that 
the action taken by the officer was in effect 
action, which, as a Civil Judge, he was perfectly 
competent to take under S. 478 as the offence 
was brought under his notice as a Civil Court 
in the course of a judicial proceeding. As 
Civil Judge, he could either transfer the case to 
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himself as a Magistrate for inquiry or complet- 
ing the inquiry as a Civil Judge, commit the 
accused. Emperor v. Rashid. 5 Cr. L, J. 202 : 

9 Bom. L. R. 212. 

S. 190 — Police report. 

A Police report in a non-cognizable case is a 
Police report within the meaning of S. 190(1) 
(b), Cr. P. C. Naga Saiv Ke v. Emperor. 

16 Cr. L. J. 97 (b) : 

27 I. C. 145 : U. B. R. 1914 II 19 : 

A. I. R. 1914 U. Bur. 31. ) 

S, 190 — Police Report — Magistrate's ^ 

refusal to initiate proceedings. 

A Magistrate is competent to refuse to initiate 
proceedings on a Police report where there is 
no complaint but only a report to the police. 

If a Magistrate wrongly makes an order for 
the discharge of the accused under S. 253, his 
order is to be taken as one refusing to initiate 
proceedings under S. 190, and the High Court 
will not interfere with such an order. Bhiku 
Bari v. Emperor. 1 Cr. L. J. 980 ; 

1 A. L. J. 609. 

Ss. 190 (1), 537 — Police report — Cog- 
nizance of case by .Magistrate — Irregularity — 
Objection, when to be taken. 

In trial of an accused for theft, a prima facie 
case of receiving stolen goods was made out 
against two other persons by Prosecution and 
were added as accused by Magistrate. Evh^ 
dence already recorded was read over to the 
new accused : Held, that there was nothing ' 
irregular in the procedure adopted, inasmuch 
as the proceedings against the two accused 
were started by the Magistrate on taking 
cognizance of the facts in a Police report : that 
reading over the evidence to tlie accused was 
an irregularity curable under S. 537, unless 
objection was taken at once or immediately 
after the procedure adopted. Gulab Rai v. 
Emperor. 18 Cr. L. J. 425 ; 

38 I. C. 985 : A. I. R. 1917 All. 133. 

S, 190 (1) (b) — Police report,” 

meaning of. 

The expression “ Police report’ in S. 190 (1) 

(6) does not refer exclusively to reports under 
Chap. XIV of the Code. It refers to and in- 
cludes any report by a Police officer whether in 
a cognizable or non-cognizable case and it is 
not necessary for a Magistrate receiving such j 
report to treat the reporting officer as a com- 
plainant under S. 200. Emperor v. Nga Pp ^ 
Thin. 6 Cr. L. J. 193 : 

10 B. L. R. 36 : 2 L. B. R. 146. 

S. 190 — (b) — Police report in S. 190 (b), 

meaning of. 

The expression " Police report” in S. 190 (6), 
before the amendment of the clause, meant a 
Police report within the meaning of S. 170. 
Under S. 190 (b) as amended in 1923, a Magis- 
trate ean take cognizance of an offence upon a 
report made by any Police Olficer, but the 
report must state facts which constitute the 
offence. A mere assertion that an offence has 
been committed is not enough. Nagendra 
Nath Chakrabarti v. Emperor. 25 Cr. L. J. 732 : 

81 I. C. 220 : 38 C. L. J. 388 : 

51 Cal. 402 : A. I. R. 1924 Cal. 476. 
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S. 190 (1) (b) — Police TcpoTl — Mean- j 

inn of. I 

The Police report men tioned in S. 1!)0(1) (b) | 
of the Cr. P. C. is a Police report within the 
meaning of S. 173 of the Code, i. c., a report ' 
during inve.stigation of a cognizable offence. 
Ham Lai v. Emperor. 21 Cr. L. J. 269 : 

55 I. C. 285 : 1 P. L. T. 73. 

S. 190 — “ Police report," rclint nnioiinfs 

to. 

V Tlic report of tlic Police is not rcslrielcd 
merely to reports under Clinp. XI\' upon in- 
formation lodged to the Police but embraces 
all reports by the Police submitted under S. ‘24 
of the Police Act. An api)licalion by the 
Police to a Magistrate to take action against a 
person amounts to a “ Police report” within 
the meaning of term in Cl. (b) of S. 100. ' 
Abdul Alt V. Emperor. 22 Cr. L. J. 9 : 

59 I. C. 41 : 1 P. L. T. 446. 

S. 190 — “ Police report", tchat is. 

Tlic term ‘ Police report’ in S. 100 is not 
limited to the report mentioned in S. 170. A 
report made by the Police in a non-cognizablc 
ease under the order of a Magistrate is a 
Police report. Sarferaz Khan v. Emperor. 

14 Cr. L. J. 218 : 

191. C. 314 : 11 A. L. J. 331. 

S. 190 (1) (b) — Police report, what is. 

, “Police report” in S. 100 (1) (6) includes all 
kinds of Police reports, and not only reports 
under Chap. XIV or reports in cognizable 
' eases. Emperor v, Nga Thaung. 

1 Cr. L. J. 1047 : 

U. B, R. 1904 3rd Qr., C. P. C. 25. 

Ss. 190 (1) (b) and (c) and 191— 

Poliec report — {Uurma Act No. JV of ISO'.)), 
S. 20—iynal Code Ss. 223, 22o-A 3G0, and 375— 
Proceedings against Police Ofjiccr — M'helhcr 
sanction is necessary — Ey whom sanction be 
granted — Reports included in "report of a Police 
Officer" and "Police report”. 

Police constable Xga Xyun, went to the 
St. .John’s Leper Asylum to arrest Po Saw, for 
an ofrence under S. 300 or S. 370 of the Penal 
Code. He along with Xga Thaung, constable, 
and Po Maung, a block-elder, after permission 
of the Superintendent of the Asylum, arrested 
Po Saw. Po Saw struck Xga Xyun and ran off. 
Xga Thaung, did not prevent escape. He 
was sent for trial under S. 20 of the Police 
Act and fined. The District Magistrate referred 
^ the ease for the orders of the High Court on the 
following grounds, viz., («) that the District 
Superintendent of Police applied for the District 
Magistrate’s sanction and in the latter’s absence, 
sanction was given by the Headquarter’s 
Assistant Commissioner, Mr. Scott, for the 
District Magistrate ; (6) that the same officer 
in his capacity of Magistrate tried the case; (c) 
that Mr. Scott could only take cognizance under 
S. 100 (1) (c) of the Cr. P. C. because the 
Police report on %vhich he did take cognizance 
was not a Police report within the meaning 
of S. 100 (1) (b) and he did not comply with 
S. 101, Cr. P. C.; (d) that the punishment was 
inadequate and that the trial should be under 
S. 223 of the Penal Code : Held, that no 
sanction was necessary, as proceedings were 
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initiated by the District Superintendent of 
Police, that .ludicial Department Circular 
Xo, 22 of 1892 deals with ])rosccutions other- 
wise initialed, and that, if a sanction had been 
necessary, Mr. Scott was not competent to 
grant it “for the District Magistrate” : Held, 
also that S. 100 (6) of the Cr. P. C. includes 
all kinds of Police reports and not only reports 
under Chap. XIV, or reports in cognizable eases; 
there was no illegality involved in Mr. Scott’s 
trial without the application of S. 191 
Cr. P. C. : Held, further that on the evidence 
the rpicstion arose whether an offence under 
S. 223 (or 22.7-A) of the Penal Code had been 
committed ; the respondents should have been 
prosecuted for the more serious offence ; the 
S. 29 of the Police Act provides for eases of 
niisconduct, which do not fall under some 
section of the Penal Code nr other law. 
Emperor v. Sga Thang. 2 Cr. L. J. 322 : 

11 Bur. L. R. 135. 

S. 190 (b) — Power and duty of Magis- 
trate— .Magistrate. taking cognizance of offence on 
Police report — Action against persons not men- 
tioned in report. 

The fact that the Police in a report submitted 
under S. 173 of the Cr. P. C., have not men- 
tioned all the parlies concerned in the offence, 
docs not debar a Magistrate from taking action 
against persons not mentioned in the Police 
report. Once a Magistrate has taken cognizance 
of a ease and proceeds to deal with the evidence 
before him, it is his duty to sec that justice 
is done with regard to any other person that 
may be suspected of being concerned in the 
offence. His action against such persons would 
fall under S. 199, Cl. [b) and not Cl. (c) of 
the Code, Mehrab v. Emperor. 

26 Cr. L. J. 181 : 

83 I. C. 885 ; 17 S. L. R. 150 : 

A. I. R. 1924 Sind 71. 

S. 190 (1) (c) — Powers of District 

Magistrate— Case not disposed of by Magistrate — 
/ istrict Magistrate taking cognizance under 
S. 100 (/) (e) — Legality of procedure. 

A District iMagistrale should not take cogniz- 
ance under S. 190 (1) (c) of offences which have 
been made the subject of a Police report and 
which have not yet been finally disposed of by a 
Subordinate iMagistrale. If he thinks it neces- 
sary to continue the proceedings against the 
accused, the proper procedure to be adopted 
is to transfer the ease to his own file under 
S. 528, Cr. P. C. Ghana Mahapaha v. Emperor. 

31 Cr. L. J. 472 : 

123 I. C. 78 : A. I. R. 1929 Pat. 710. 

S. 190 (1) (c) — Powers of — District 

Magistrate to take cognizance on information 
received by him in another official capacity. 

A District Magistrate may take cognizance 
of an offence, under S. 190 (1) (c) on information 
received by him in his capacity as a Deputy 
Commissioner. Emperor v. Nga Po Win. 

31 Cr. L. J. 867 : 

125 I, C. 360 : 8 Rang. 246 : 

A. I. R. 1930 Rang, 253. 

— S. 190 — Powers of Magistrate — Cogniz- 

ance of offence — Adding co-accused. 
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Even if llicrc is complaint of the Court as 
regards the principal offender before the Magis- 
trate, he can add the abettors of that offence as 
co-accused, because S. 190 refers in terms to 
“offence” and not “offender”, and a Magistrate 
having taken cognizance of an offence, can 
add co-accused. Assudomal limndas v. Jhaman- 
das Holchand Malli, 41 Cr. L. J. 861 : 

190 I. C. 222 ; 1940 C. W. N. 435 : 

13 R. S. 73 : A. I. R. 1940 Sind 100. 

S. 190 — Potvers of Magistrate — jl/ag».s- 

trate may proceed against persons other than those 
mentioned. 

The Code provides for taking cognizance 
of offences and not of offenders. Tlicrcforc, 
a Magistrate ■who takes cognizance of an 
offence against a particular person; becomes 
seized of the whole matter and has jurisdic- 
tion to hold judicial proceedings in regard to all 
other persons who may be proved bj"^ evidence 
to be concerned in that offence. Girdharcc 
Lai v. Emperor. 18 Cr. L. J. 901 : 

42 I. C. 133 : 21 C. W. N. 950 : 

A. I. R. 1917 Cal. 121. 

S. 190 — PoxocTs of Magistrate. 

Once a Magistrate takes cognizance of an 
offence, he is entirely independent of any 
opinion the Police may offer and it is within 
his powers to order that any persons who have 
been accused as participants in the offence, 
be produced before him, to undergo the prelimi- 
nary inquiry before committal or for trial. 
Raghupat Narain Singh v. Emperor. 

26 Cr. L. J. 241 : 

84 I. C. 241 : 1924 Pat. 162 : 

A. I. R. 1924 Pat. 597. 

S. 190 — Poxver of Magistrate — Com- 
plaint nndcr S. 476, Cr. P. C. — Proceeding.^ 
against persons not mentioned in comjxlainf, 

Semble. — Where by an order passed by a Dis- • 
trict Judge under S. 470, dclinitc person has | 
been directed to be prosecuted, and the offence 
has been definitely stated, the Magistrate to 
whom the case is sent for investigation and 
trial is competent to issue summonses against 
any other persons who may have been impli- 
cated in the offence. Girdharcc Lai v. Emperor. 

18 Cr. L. J. 901 : 

42 I. C. 133 : 21 C. W. N. 950 : 

A. I. R. 1917 Cal. 121. 

S. 190 {a)—Poxocrs of Magistrate. 

The power of taking cognizance may be con- 
ferred by the Local Government, or a District 
Magistrate, and once given, remains personal 
to the Magistrate and independent of the local 
area. Bhat v. Emperor. 33 Cr. L. J. 68 : 

134 I. C. 1230 : 33 Bom. L. R. 1192 : 

I. R. 1932 Bom. 14 : 

A. I. R. 1931 Bom. 517. 

Ss. 190, 192 and 254 — Poxver of Magis- 
trate — Cognizance without a complaint. Validity 
of. 

F. sent an application to the District Magis- 
trate, stating that the accused took Rs. 30 to 
bribe a Magistrate for F, and that the accused 
had declared that he had paid tlie amount 
to the Magistrate, which he had not done. 
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The District Magistrate recording statements 
of F, and examining witnesses, transferred the 
papers to tlie Resident Magistrate for action 
under S. 1G2, I. P. C.; Held, that the pro- 
ceedings were not bad for want of complaint 
before the District Magistrate by a person 
having a personal knowledge of the fact that 
a brine was offered. The District Magistrate 
could take cognizance of the offence other- 
wise than on a complaint, and Ss. 190, 192 
and 254, Cr. P. C., validated the proceedings. 
Emperor v. Allahioaraya. 8 Cr. L. J. 374 : 

1 S. L. R. 119. 

S. 190 (1) (b) — Poxver of Magistrate. 

A Magistrate is empowered by S. 190 (1) (b) 
of the Cr. P. C. to take cognizance both of 
the cognizable and non-cognizable offences, 
upon a report such as is mentioned in the 
section. Bholanath Das v. Emperor. 

26 Cr. L. J. 68 : 
83 I. C. 628 : 28 C. W. N. 490 : 
A. LR. 1924 Cal. 614. 

S. 190 (b) — Poxver of Magistrate. 

Upon report of the Police under S. 178, 

! Cr. P. C,, Uie Magistrate can take cognizance 
■ of the case under S. 190, Cr. P. C. Abdullah 
Mandal v. Emperor. 14 Cr. L. J. 297 : 

19 I. C. 953 : 17 C. W. N. 1004 : 

40 Cal. 854. 

-S. 190 (1) (c) — Powers of Magistrate to 

2 )roceed on information. 

Tlie power of a Magistrate to proceed upon 
information is intended to be used in cases in 
wJiich a Magistrate has good reason to believe 
that there has been a serious infringement of 
the law but is unable to take action in the 
ordinary manner for the reason that the party 
aggrieved is unwilling or unable to pro.sccute. 
Jhnna Lai Sahu v. Emperor. 

18 Cr. L. J. 890 : 
41 1. C. 1002 : 2 P. L. W. 152 : 

2 P. L. J. 657 : A. I. R. 1917 Pat. 611. 

S. 190 (a) — Poxvers under. 

The omission to mention the power to com- 
mit Avhile naming the power to try, does not 
limit the Special Magistrate to the exorcise 
of the latter power onlj\ Bhat v. Emperor. 

33 Cr. L. J. 68 ; 
134 I. C. 1230 : 33 Bom. L. R. 1192 : 

I. R. 1932 Bom. 14 : A. I, R. 1931 Bom. 517. 

S. 190 — Poxvers under. 

A Magistrate empowered under S. 190 (1) (e), , 
is competent to record and act on the in-' 
formation by the accused himself. Investiga- 
tion by the Police is not an essential condition. 
In re : Arunachala Reddi. 33 Cr. L. J. 586 : 

138 I. C. 240 : 55 Mad. 717 : 
35 L. W. 607 : 62 M. L. J. 680 ; 
1932 M. W. N. 644 • I. R. 1932 Mad. 552 : 

A. I. R. 1932 Mad. 500. 

S. 190 (1) — Poxver under. 

A Magistrate can take cognizance of a case 
cither under S. 190 (1) (a) {b) or (c), or under 
all three of them if he is invested with powers 
thereunder. U Pa Yonc v. Emperor. 

34 Cr. L. J. 1185 : 
146 I. C. 196 ; 6 R. Rang. 78 : 
A. I. R. 1933 Rang 271. 
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S. 190 — Procedure — Jurisdiclion of 

Magistrate to take cognizance — Failure to examine 
complainant on oath, effect of — Irregularity. 

If a Magistrate, • duly empowered, takes 
cognizance of an offence upon complaint, but 
omits to examine the complainant on oath, the 
omission is no more than an irregularity and 
it does not affect the Magistrate’s jurisdiclion 
to try the offender. Ilarihar Poy v. Emperor. 

20 Cr. L. J. 675 ; 

1 52 I. C. 595 : 23 C. W. N. 481 : 

V 29 C. L. J. 383 : A. I. R. 1919 Cal. 383. 

S. 190 — Procedure — Magistrate taking 

cognizance of offence— Persons oiiiiticd by Police 
from charge-sheet, proceedings against. 

Purely as a matter of procedure, the proper 
course for a Magistrate taking cognizance of 
an offence and of opinion that certain persons 
who have not been sent up by the Police, but 
who have been mentioned as accused persons 
should be included in the charge-sheet is to 
call upon the Police to put forward a supple- 
mentary charge-sheet embodying the names 
of such persons. liaghupat Naraijan Singh v. 
Emperor. 26 Cr. L. J. 241 ; 

84 I. C. 241 : 1924 Pat. 162 : 

A. I. R. 1924 Pat. 597. 

S. 190 — Procedure — Prosecution for 

encroachment on grazing grounds. 

The report of a Revenue Surveyor is a com- 
plaint and not a Politic report. If the 
Magistrate proceeds under S. 190 (1) (a; he 
must examine the complaint thoroughl}'. lie 
can proceed under Cl. (c) if specially 
empowered and is bound by the provisions of 
S. 101. Before issuing process the Magistrate 
should endeavour to ascertain if the grazing 
ground has been finally demarcated under Rule 
08 of the Rules under the Lower Burma Land 
and Revenue Act and whether its boundaries 
are defined by visible marks or arc otherwise 
well-known. A plea that the accused did not 
know that the land wliich he cultivated was 
in a grazing ground is a good ground of defence 
and although the burden of proving it is on 
the accused, it must be investigated. Emperor 
V. Po Chon. 1 Cr. L. J, 1118 : 

2 L. B. R. 311. 

Ss. 190, 202 — Procedure — Magistrate 

receiving complaint whether entitled to proceed on 
other sources. 

-i A Magistrate before whom a complaint is made 
is not bound to take cognizance invariably on 
that complaint. He may proceed upon any 
other source of information permitted by 
S. 190, and Ss. 200 and 202 which impose upon 
the Magistrate the duty of examining the 
complainant on oath are only applicable where 
the Magistrate proposes to take proceedings 
upon the information supplied by the com- 
plainant. Bharat Ktshorc Lai Singh Deo v. 
Judhitslir Modah. 30 Cr, L. J. 1056 : 

119 1. C. 413 : 1. R. 1929 Pat. 589 : 

10 P. L. T. 779 : A. I. R. 1929 Pat. 473. 

Ss. 190, 556 — Procedure. 

Sessions Judge ordering arrest and production 
of witness before him for trial before City 
Magistrate — Magistrate committing him to 
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Sessions — Same fJudge convicting him — Magis- 
trate is justified in taking cognizance — 
Permission under S. o~>C> not taken — Defect, is 
serious. Jlahimbux Karimbux^v. Emperor. 

36 Cr. L. J. 824 : 

155 I. C. 448 : 28 S. L. R. 347 : 

7 R. S. 196 : A. I. R. 1935 Sind 1. 

S. 190 (1) (b) — Procedure — Inquiry for 

committal in murder ease — Evidence that real 
murderer is third person — Stispcnsion of inquiry 
and inquiry against stranger, legality of — Duty 
of Committing Magistrate. 

S w.as accused of murder. During the 
course of the enquiry for committal, some of 
the witnesses gave evidence that ill was the 
real murderer. Though the evidence against 
S was fully recorded, the proceedings against 
S were suspended and were started against M 
to commit either S or ill after recording the 
evidence against ill also : Held, that the 
procedure adopted, though not illegal, was 
improper, and proceedings against ill should 
not be started until S’s ease was decided. 
Slier Mahomed v. Emperor. 30 Cr. L. J. 459 : 

115 I. C. 335 : 1. R. 1929 Sind 95 : 

A. I. R. 1929 Sind 17. 

S. 190 (i) (c) — Procedure — Case being 

tried os summons ease subsequently found by 
Magistrate to be warrant ease. 

S. 190 (j) (c) is concerned with extra- 

judicial information, knowledge or suspicion 
and it has nothing to do with knowledge 
gathered by a Magistrate in open Court 
from tlie evidence. If a Magistrate begins a 
trial .ns a summons ease and then finds that 
an offence triable only under warrant case 
procedure has been committed, he is bound 
to apply warranc case procedure thencefor- 
ward and he is not in any way disqualified 
from proceeding with the trial. In re : K. V. 
Venkata Bamanicr. 39 Cr. L. J. 958 : 

177 I. C. 814 : 47 L. W. 739 : 

1938 M. W. N. 589 : 1938 2 M. L. J. 360 : 

I. L. R. 1938 Mad. 814 : 11 R. M. 385 t 
A. I. R. 1938 Mad. 815. 

S. 190 ll) (c) — Procedure — Cognizance 

of offence on private information — Magistrate 
whether bound to record information — Prejudice 
to accused. 

It is most desirable that a Magistrate 
taking cognizance of an offence under S. 190 
(1) (c), should place on record the ground 
on which he is taking action, and this not 
only in fairness to the person against whom 
action is so taken, and who is entitled to 
know for what reason he is being arrested 
but also for his own protection. His omis- 
sion, however, to do so, does not necessarily 
vitiate the proceedings, where the accused 
has not in any way been prejudiced. Mating 
Nyi Bu V. Emperor. 27 Cr. L. J. 413 : 

93 I. C. 77 : 4 Bur. L. J. 211 : 

A. I. R. 1926 Rang. 46. 

S. 190 (1) (c) — Procedure — Cognizance 

of offence upon private information — Duty of 
Magistrate to record information. 

When a Magistrate takes cognizance of an 
offence on information from any person other 
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than a Police officer, under S. 190 (1) (c), 
he should at least record the information on 
which he has acted, though it may not be 
obligatory upon him to diselose the sources 
of that information. Thalcur Pershad Singh v. 
Emperor. 3 Cr. L. J. 473 ; 

10 C. W. N. 775. 

S. 190 fl) (c) — Procedure — Cognizance 

under S. 190 (J) (c). 

If a Magistrate takes cognizance of an 
offenec under S. 190 (1) (c), he is bound 
under the mandatory provision of S. 191 of 
the Code to inform the aecused that he is 
entitled to have the case tried by another 
Court. Suraj Dcen v. Emperor. 

29 Cr. L. J. 591 : 
» 109 I. C. 607. 

S. 190 (1) (c) — Procedure. 

Magistrate concluding tliat accused should 
be prosecuted should not return records to 
Police to deprive accused of his right under 
S. 191. Nek liam v. Emperor. 

32 Cr. L. J. 370 : 
129 I. C. 267 ; I. R. 1931 All. 139 : 

L. R. 12 All. 36 Cr. : 
A. I. R. 1931 All. 273. 

Ss. 190 (1) (c), 191 — Procedure-Cogniz- 
ance of offence by Magistrate — Omission to inform 
of right to have case transferred — Illegality. 

When a Magistrate takes cognizance him- 
self of an offence under S. 190 (1) (c), the 
accused has a right under S. 191 to have 
the case tried by another Magistrate and to 
be told by the Magistrate that he has such 
a right. An omission to do so and Magis- 
trate’s refusal to transfer the case are fatal. 
The accused may waive his right. He can do so 
only when he is distinctly told that he has the 
right to decline to be tried by him. Chander 
Sen V. Emperor. 24 Cr. L. J. 656 : 

73 I. C. 376 : 21 A. L. J. 89 : 
A. I. R. 1923 All. 383. 

Ss. 190 (1), (c), 191 — Procedure — 

Charge-sheet against person at instanec of 
Magistrate — Cognizance by Magistrate on such 
charge-sheet — His action, comes under S. 190 
{!) (b) or (c) — Non-compliance with S. 191, 
vitiates trial. 

AVhcrc a charge-sheet is hied against any 
person at the instance of a Magistrate and 
the Magistrate takes cognizance on such 
charge-sheet, though apparently the case is 
taken cognizance of on a Police report, and 
as such, technically comes under S. 190 
(1) (6), the Magistrate being the real origi- 
nator of the proceedings, his action practi- 
cally comes under S. 190 (1) (c), and the 

accused is entitled to have the case trans- 
ferred to some other Magistrate. Mohammad 
Sadiq v. Emperor. 39 Cr. L. J. 299 : 

173 I. C. 324 : 10 R. L. 436 : 
A. I. R. 1938 Lah. 19. 

■ Ss. 190 (1) (c), 191 — Procedure — Magis- 

trate taking cognizance of case under S. 190 
(7) (c) — Failure to comply with procedure laid 
down -in S. 191, effect of. 

Where a Magistrate takes cognizance of a 
case under S. 190 (c) but omits to inform 
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the accused, before any evidence is taken, 
that the latter is entitled to have the case 
tried by some other Court, the proceedings 
before the Magistrate arc illegal. Pam 
Batlan v. Emperor. 

22 Cr. L. J. 319 : 

60 I. C. 1007 : 19 A. L. J. 138 : 

A. I. R. 1921 All. 322. 

Ss. 190 (1) (c), 191 — Procedure— Jte- 

porl by Cantonment Magistrate to Assistant 
Commissoncr — Cognizance, whether under 
S. 190 (c). 

A Magistrate received information from 
another Magistrate about the commission of 
an offence by A. He thought B to be the 
culprit and proceeded to try B : Held, that 
the Magistrate took cognizance of the case 
under S. 190 (c) and that the accused was 
entitled to have the case transferred to 
another Magistrate. Makhan Singh v. Gunner 
Jcpson. 15 Cr. L. J. 261 : 

23 I. C. 469 : 10 P. W. R. 1914 Cr. : 

65 P. L. R. 1914 : A. I. R. 1914 Lah. 165. 

Ss. 190, (1) (c), 191, 537 — Proeedurc 

— Proceedings initiated on Magistrate’s own 
motion — Failure to comply xoith provisions of 
S. 191, effect of — Trial, whether legal. 

AA’herc a Magistrate initiated proceedings on 
his own motion but did not comply with 
the provisions of S. 191, and did not inform 
the accused that ho had the option of 
having his case tried by another Magistrate ; 
Held, that this omission was not a more 
irregularity curable by the provisions of 
S. 537, but was an absolute illegality which 
vitiated the whole trial. Bodha v. Emperor. 

22 Cr. L. J. 96 : 

59 I. C. 384 : 4 P. W. R. 1921 Cr. : 

16 P. I. R. 1921 : A. I. R. 1921 Lah. 235. 

Ss. 190 (c) — Procedure — Abettors, 

whether can be proceeded against under S. 476 — 
Procedure. 

AA'ith regard to persons other than parties, 
however, a District Magistrate receiving the 
judgment or order of a Court under S. 476, 
may, on reading it and obtaining informa- 
tion that persons other than parlies have 
abetted the offence, take cognizance under 
S. 190 (c) if empowered by the Local Govern-- 
ment in that behalf and transfer the case 
to some Magistrate s\ibordinate to him. 
Emperor v. Bahim Dino. 28 Cr. L. J. 978 : 

105 I. C. 802 : A. I. R. 1928 Sind 69. 

S. 190 (c) — Procedure — District Magis- 
trate sending matter to Sttb-Divisional Magistrate 
for inquiry and report — Sub- Divisional Magistrate 
reporting that offence of theft had been committed 
— District Magistrate ordering Sub-Divisional 
Magistrate to try case himself. 

A matter was brought to the notice of a Dis- 
trict Magistrate and the latter sent the matter 
to the Sub-Divisional Magistrate for inquiry 
and report with the result that the Sub-Divi- 
sional Magistrate reported that an offence of 
theft had been committed and the District 
Magistrate ordered the Sub-Divisional Magis- 
trate to try the case himself : Held, that it was 
the Sub-Divisional Magistrate, and not the 
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District iMa{;istrate who took cognizance of llic 
case under S. 100 (r) and lliat tlie accused 
should be given an opportunity to be tried by 
a different Magistrate. Lachhvii Karain v. 
Emperor. 30 Cr. L. J. 134 : 

113 I. C. 326 : 5 O. W. N. 1136 : 
I. R. (1929) Oudh 88: 4 Luck. 353 : 

A. I. R. 1929 Oudh 87. 

Ss. 190 (c) , 191 — Procedure — Magistrnlc 

acting on his ozvn hnozclcdgc — Dnli/ to inform 
accused of his right to be tried by another Court. 

"Where a Slngistmte nets on iiis own knowledge 
of facts under S. 190 (c), he is bound to 
inform the accused that he is entitled to be 
tried by another Court. Failure to comply 
with tills, is a defect which invalidates the 
proceedings. Madar Sahib v. Emperor. 

13 Cr. L. J. 52 : 
13 I. C. 388 : 4 Bur. L. T. 259. 

Ss. 190 (c), 191, S37 -Procedure- 

Cognizance by Magistrate on his ozc'i hnozclcdge, 
etc. Duty to inform accused of right to be tried by 
another Magistrate. 

Where a Magistrate takes cognizanec of a case 
otherwise than on a complaint or the report of 
a Police OfTicer, he must be deemed to have 
taken cognizance of it upon liis own knowledge 
or suspicion under Cl. (c)ofS. 190, and it is 
his duty under S. I9I to inform tiie accused s 
that he can, if lie wishc.s, be tried by another | 
Magistrate ; Section 101 is imperative and a 
failure to comply with it is an illegality 
which vitiates tlie trial and not a mere irregu- 
larity which is cured bv S. iiOT. Earain Dasv. 
Emperor. 27 Cr. L. J. 325 ; 

92 1. C. 471 : L. R. 7 All. 38 Cr. : 

A. I. R. 1926 All. 325. 

S. 190 (b) — Report, xohat is. 

Prosecuting Inspector applying that prosecu- 
tion witness should be put on trial — 
Application is a report within meaning of 
S. 190 (b). Chuni Lai v. Emperor. 

34 Cr, L. J. 761 : 
144 I. C. 380 : L, R. 14 All. 176 Cr. : 
1933 A. L. J. 735 : 1, R. 1933 All. 426 ; 

A. I. R. 1933 All. 399. 

^S. 190 (b) — Report, xohat is. 

To bring a report within Cl. (6) ofS. 190, it 
must be a report which is validly made in 
accordance witli the law governing a Police 
investigation and tlie committing of an accused 
to a Magistrate’s Court. Chandri Bawoo v. 
Emperor. 26 Cr. L. J. 441 : 

85 I. C. 57 : 26 Bom. L. R. 1225 ; 

49 Bom. 212 : A. I. R. 1925 Bom. 131. 

S. 190 (1), (b) — ‘Report,’ meaning of— 

Competency of Magistrate to take cognizance of 
non-cognizable offence upon report by Police 
Officer. 

The word “report” as used in S. 190 (1) (6), 
as amended in 1923, means not only a “Police 
report” or “report of a cognizable case” but 
also covers a “report in a non-cognizable case.” 
Therefore, a Magistrate can take cognizance of ■ 
cognizable as well as non-eognizable offences 
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upon a report made by a Police OITioer. 
Emperor v. lI’o/( Mohammad. 

29 Cr. L. J. 65 : 
106 I. C. 577 : 
A. I. R. 1928 Lab. 66. 

S. 190— Scope — .dlternativcs not mutual- 
ly e.rclusive. 

Tiic three alternatives upon which a Magis- 
trate may lake cognizance under S. 190 can- 
I not mutuiilly be exclusive. Bharat Kishore Lai 
' Singh Deo w Judhistir Modha. 

' 30 Cr. L. J. 1056 : 

■ 119 I. C. 413 : 1. R. 1929 Pat. 589 ; 

! 10 P. L. T. 779 : A. I. R. 1929 Pat. 473. 

j S. 190 — Scope — Complaint against pub- 

lic official duly .signed by Public Prosecutor — 
Erroneous impression of Magistrate, effect of — 
Cognizance. 

Wlierc a complaint under S. ICl, Penal Code, 

1 against a Government ofRcial is duly signed 
I by the Pulilic Prosecutor and proceedings 
I thereon arc taken, the mere fact that the 
I Magistrate subsc(]ucntly, by oversight, thought 
f that he was talcing cognizance of the offence 
on a Police report would not render him in- 
competent to take cognizance of the offence. 
Girdhari Lai v. Emperor. 12 Cr, L. J. 217 : 

10 I. C. 156 : 11 P. R. 1911 Cr. : 
32 P. W. R. 1911 Cr. : 146 P. L. R. 1911, 

S. 190 — Scope. 

Distinction between S, 190 (1) and S. 192 (1) 
pointed out. Dconarain Singh v. Emperor. 

35 Cr. L. J. 533 : 
147 1. C. 913 : 14 P. L. T. 176 : 
12 Pat. 341 : 6 R. P, 384 : 
A. I. R. 1933 Pat. 244, 

S. 190 — Scope. 

Non-cognizable offence — On complaint by 
Police or if complaint cannot be validly made 
under S. 190 (1) (6), Court can take cogni- 
zance, Abdullah Khan v. Emperor. 

34 Cr. L. J. 256 : 
141 1. C. 879 : I. R. 1933 Sind 79 : 

A. I. R. 1933 Sind 188 : 

S. 190 — Scope — Order of District and 

Sessions Judge to subordinate Magistrate to fry 
certain persons for robbery — Ultra vires — Pxo- 
cedure. 

An order of a District and Sessions Judge 
to a Magistrate subordinate, ' to try certain 
persons sent to him in custody, on charges of 
robbery and abetment of robbery is ultra 
vires, and no proceedings can be taken on 
that order inasmuch as none of the require- 
ments of S. 190 for initiation of prosecutions 
are fulfilled by that order. Pohumal v. Emperor. 

23 Cr. L. J. 97 : 
65 I. C. 481 : 15 S. L. R. 119 : 
A. I. R. 1922 Sind 19. 

S. 190 — Scope — Sub-Divisional Magis- 
trate can take cognizance of offence on information 
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by Civil Judge — His non-examinaiion, if vitiates 
whole trial. 

The provisions of S. 190 are exceedingly wide. 
Nothing in that section prevents a Sub- 
Divisional Magistrate from taking cognizance 
of an offence that happens to be reported to 
him by an officer who presides in a Court of 
Justice. Civil Jugde is certainly a public 
servant and when the Magistrate takes cogni- 
ance of an offence upon a report of the Civil 
Judge, it is not necessary that he should be 
examined before the Magistrate as a com- 
plainant. However, if he should have been 
examined and was not examined that would 
amount only to an irregularity which would not 
vitiate the whole trial. Tara Singh v. Emperor. 

39 Cr. L. J. 840 : 
176 I. C. 960 : 1938 A. L. J. 528 : 
11 R. A. 158 : 1933 A. W. R. 361 : 

A. I. R. 1938 All. 449. 

S. 190 — Scope — Taking cognizance on 

ano7iy7nous letters, legality of. 

A Magistrate can take cognizance of an offence 
under S. 190 even upon information received 
from an anonymous letter, provided there is 
no other bar to tlie taking of such cognizance. 
Bhairo7i Prasad v. E77ipcror. 

30 Cr. L. J. 62 : 
113 I. C. 78 : 
I. R. 1929 All. 105 : 1929 A. L. J. 75 : 
L. R. 9 All. 140 Cr. ; 51 All. 377 : 

A. I. R. 1928 All. 756. 

Ss. 190, 191 — Scope — Magistrate hearing 

story and inspecting locality before rcceivittg 
written cotnplaint, effect of — S. 191 — Application 

of- 

The mere fact that previous to receiving a 
W'ritten complaint, a Magistrate had received 
an oral complaint and had inspected the place 
of offence does not bring a case within the 
purview of Sub-cl. (c) of S. 190 (1) so as to 
render it incumbent on him to inform the 
accused that they arc entitled to have the case 
tried by another Court. Saldco v. Emperor. 

27 Cr. L. J. 1406 : 
98 I. C. 718 : L. R. 7 All. 191 Cr. : 

A. I. R. 1927 All. 101. 

S. 190 (a) — Scope — A complaint, as 

defined under S. 4, was presented by the 
complainant to a Magistrate, who recorded that 
he took cognizance of the case under S. 190 (c): 
Held, that the Magistrate really took cognizance 
under S. 190 (1) {a). Meshidi Kha7i v. liangoo7i 
Municipal Committee. 8 Cr. L. J. 505 : 

4 L. B. R. 300 ; 14 Bur. L. R. 250. 

S. 190 (1) (,z)— Scope. 

Report of Magistrate deputed to make local 
investigation recommending prosecution of com- 
plainant, when taken cognizance of by District 
Magistrate, he must be deemed to be taking 
cognizance under S. 190 (1) (a) and being made 
by public servant in discharge of public duties, 
he need not be examined on oath under S. 200. 
Suhh Sahu v. Emperor. 34 Cr. L. J. 237 : 

141 1. C. 810 : 13 P. L. T. 791 : 
I. R. 1933 Pat. 91 : A. I. R. 1933 Pat. 87. j 

S. 190 (1) {z)— Scope. 


I Cr. P. CODE (1898), S. 190 

S. 190 (1) (a) is conclusive on the question of 
jurisdiction and save as provided in the Code 
itself (or in any other law such as is referred to 
in S. 1 (2) of the Code), there is no warrant for 
denying or limiting the power to take 
cognizance of offences, upon complaint. Jnan- 
e7tdra Nath Pramanik v. Nilmony Dey. 

41 Cr. L. J. 52. 

; Ss. 190 (1) (a), 200 (aa)— S-cope— 

Police report in xoritmg of non-cognizable offence 
— Magistrate's jurisdiction to take cognizance. 

Under Ss. 190 (1) [b) and 200 («a), Cr. P. C., 
as demanded by Act XVIII of 1923, Magis- 
trate referred to in S. 190 have jurisdiction to 
take cognizance of even non-cognizable 
offences upon a report made in writing by any 
Police Officer without examining him on oath. 
Public Prosecutor v. Ratnavclu Chetty. 

27 Cr. L. J. 1031 : 
I 96 I. C. 983 : 49 Mad. 525 : 

1927 M. W. N. 43 : 
25 L. W. 248 : 52 M. L. J. 210 : 
A. I. R. 1926 Mad. 865. 

S. 190 (1) (b) — Scope — State7nenl of 

fact not made in charge-sheet but found in docu- 
ment a7inexcd to charge-sheet. 

Where the facts though not actuallj’’ on the 
charge-sheet, were in a seperate document 
annexed to it; Held, that it was sufficient 
compliance with S. 199 (1) (b). Hamendra 
Nath Gupta v. E7npcror. 38 Cr. L. J. 94 ; 

165 I. C. 966 : 17 P. L. T. 932 ; 
3 B. R. 114 (2) : 9 R. P. 243 : 
A. I. R. 1937 Pat. 160. 

— S. 190 (1) (c) — Scope — Magistrate tak- 
ing cogniza77cc of offence, whether can hold in- 
quiry preliminary to co7n77iit7ncnt. 

The fact that a Magistrate took cognizance 
of an offence under S. 190 (1) (c), is no bar to 
his holding an inquiry preliminary to commit- 
ment. Azc 771 ah V. Emperor. 

20 Cr. L. J. 47 : 
48 I. C. 687 (b) : A. I. R. 1918 Cal. 3. 

S. 190, Cls. (b) and {c)— Scope. 

A Magistrate issued warrants against two 
persons named in the first information to the 
police but afterwards issued warrants against 
other three whose names were given in a subse- 
quent Police report submitted by the Police 
after investigating the case : Held, that the 
iNI.agistrate took cognizance of the case under 
Cl. (6) and not under Cl. (c) of S. 190. Rajani 
Kanto Chatter ji v. E77iperor. 1 Cr. L. J. 844 : 

8 C. W. N. 864. 

S. 190 (c) — Cog77izancc of an offence 

imdcr S. 190 (c) — Information, nature of. 

To justify a Magistrate in taking cognizance 
of an offence under S. 190 (c), upon informa- 
tion received from any person other than a 
police officer, the information need not contain 
all the allegations necessary to be proved to 
establish the offence ; it is sufficient if enough 
is alleged to justify the Magistrate in dealing 
judicially with the matter. 

8 Cr. L. J. 1076 ; 
12 C. W. N. 1075 ; 35 Cal. 1076. 
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S. 190 (c)— Scope — Magistrate interest- 
ed in his capacitp as Collector — Competency to 
issue tcarrants. 

Deputy Commissioner as Collector and 
rcprcscntin;j the Court of Wards which was 
part proprietor of a bazar, pranted a lease with ; 
otiicr co-proi)rictor.s to C, and from certain j 
information lodpcd to him as Collector, ordered, i 
ns Alapistratc, the issue of warrants apainst ! 
C and others on the pround that there was 
7 ;rima/ocic evidence of an ofTcnee under Ss. -Ifia ■ 
and 40S, I. P. C., with respect to the lease and 
that tlicrc was abetment by otiicr share- 
holders : Held, that the Deputy Commissioner ' 
as Mapistratc was not competent to act on tiiat ; 
information and to issue the warrants, as by \ 
such action, he was practically rnahinp himself ■ 
a Judpc in his own ease. Thnhur Preshad ' 
Singh V. Emperor. 3 Cr. L. J. 473 : 

10 C. W. N. 775. 

S. 190 (c) — Scope. 

Where a complaint is mad.-; apainst a bulloek- 
driver, it is open to tlic Court to take eopniz- 
ance of the offence ap.iinst tlie o-.vner of the 
animal also under S. I!)!) (c) Jlindeshxcar Prasad 
V. Emperor. 33 Cr. L. J. 2.12 : 

136 I. C. 59 : 10 Pat. 847 : 

13 P. L. T. 44 : I. R. 19.12 P.at. 59 : 

A. I. R. 1932 Pat. 65. 

Ss. 190 (l)(c), 191 — TransJerSamrs of 

co-accused not in original romplainl, but addrd ! 
under instructions from District .Magistrate- 
Application for transfer premature before all 
accused have appeared. 


Cr.P. CODE (1898), S. 191 

S. 191 — Discretion — Committing to 

Sessions — .Judicial discretion to be exercised. 

A M.apisiralc should exercise judicial discretion 
in deeidinp whether under S. lf)l he should 
commit tlie ease to the Sessions or transfer it 
for trial to another .Mapistratc, and in so doing, 
his decision will <lcpend chiefly upon whether 
the punishment whieii a .Magistrate is competent 
to inflict in ease of conviction, will be adequate 
or not. Emperor v, Tarumal. 

10 Cr. L. J. 224 : 
2 S. L. R 9. 

S. 191 — Court, accused's right to choose. 

S. 101 does not give the accused the right to be 
tried by a Court or .Magistrate of his choice, 
but only makes it impossible for the Alagistrate 
who took eopnizance under Stib-s. (1), Cl. (c) 
of S. ino to try the accused c.xccpt witli his 
consent. Panu Zamal v. Emperor. 

41 Cr. L.J. 318 : 
186 I. C. 435 : 6 B. R. 368 : 
12 R. P. 513 : A. I. R. 1940 Pat. 111. 

S. 191— Court— Magistrate taking action 

on his o:vn kwra'ledge — Ilight of accused to have 
case transferred. 

If a .\Iapislratc takes action against the 
neeu-.ed on his own knowledge of fact.s and 
convicts the aretiscd without informing him of 
fiis right to have the ease tried by some other 
Mapistratc. the conviction is illegal. Emperor 
V. Mill Unj. 2 Cr. L. J. 365 : 

6 P. L. R. 333. 

S. 191— Courl, right of accused to choose. 


Names of two accused were not in the 
complaint when it was j)rcscntcd to the 
Magistrate ; they were added hy the Public 
Prosecutor tinder instructions from the District 
Magistrate : Held, that the ease against these 
was taken cognizance of by the District 
Magistrate under Cl. (c) of .S. 190 (1) and 
S. 191 applied to the case. But as the accused 
had not all appeared, the time had not arrived, 
when the Magistrate should act under S. 191 and 
an application for transfer was premature. 
Mating Slave Ilia v. Emperor. 

9 Cr. L. J. 64 : 
14 Bur. L. T. 327. 

S. 191. 

Sec also (i) Cantonment Code, S. 1C7. 

(ji) Cr. P. C., 189.S, Ss. 107, 190, 
190 (1) (r). 

(Hi) Defence of India .Act. 

^S. 191 — Applicabiliti; of the proceedings 

under S. 110. 

The provisions of Ss. 191 and 190 (c) do not 
apply to proceedings under S. 110. In the 
mailer of : the Petition of Pithn Khan. 

1 Cr. L. J. 807 : 
24 A. W. N. 206 : I. L. R. 27 All. 172 : 

1 A. L. J. 685. 

S. 191 — Conslruction. 


Under S, 191 all that the neeused is entitled to 
is to have the ease tried by another Court. 
The section gives the neeused no right to select 
orilctcrminc for himself by what other Court 
the c.isc is to be tried. ’ In re : .Shrinitcas 
Krishna Shrirnlkar. 2 Cr. L. J. 582 : 

7 Bom. L. R. 161. 

Ss. 191, 190, 556 — Courl — Magistrate 

initiating proceedings on his own knowledge — 
Disqualificatinn — Jf'anl of independent evidence. 

Where a Cantonment Magistrate had warned 
the accused not to tic his cattle on a certain 
spot in the Cantonment, but the accused had 
disregarded the warning, and the Magistrate on 
going out one morning found the spot in a 
lillhy state owing to the accused having kept 
his cattle there regardless of the warning which 
had been administered to him, and on this, the 
Magistrate sent for the accused and fined him 
Rs. lOf ; Held, that the Magistrate was 
debarred from trying the ease without first 
taking action under S. 191 : Held, further, that 
the mere fact that a Magistrate has himself 
inspected the spot would not of itself debar him 
from trying a charge and acting on independent 
evidence, but he cannot act merely on his own 
knowdedge of the offence. Emperor v. Abdul 
Ilahim. 2 Cr. L. J. 45 : 

8 P. R. Cr. 1905 : 6 P. L. R. 586. 


The section is imperative and non-compliance, 
is an illcgalitj’ and it cannot be cured under 
S. 537. Narain Das v. Emperor. 

27 Cr. L. J. 325 ; 
92 1. C. 741 : A. I. R. 1926 All. 325. 


S. 191 — Procedure — Non-compliance — 

Effect of — Accused not informed under S. 191 — 
Trial, whether legal. 

Failure of the Magistrate to follow the pro- 
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visions of S. 191 in a case will vitiate the trial. 
Suraj Been v. Emperor. 29 Cr. L. J. 591 : 

109 I. C. 607. 

S. 191 — Procedure — Non-compliance — 

Effect. 

A failure to comply with the provisions of 
S. 191 is an illegality which vitates a trial. 
Sammun v. Emperor. 27 Cr. L. J. 1037 : 

96 I. C. 989 : A. 1. R. 1926 Lah. 627. 

S. 191 — Procedure — Non-compliance — 

Effeel. 

Failure to comply with the imperative rule of 
law in the section is a defect which invalidates 
the proceedings under S. 190 (c). Madar Sahib 
V. Emperor. 13 Cr. L. J. 52 ; 

13 I. C. 388 : 4 Bur. L. T. 259. 

S. 191 — Procedure — Non-compliance — 

Effect. 

Where a Magistrate takes cognizance of a case 
and proceeds to try it himself without informing 
the accused that he was entitled to have the 
case tried by another Magistrate, the omission 
to do so is an irregularity which vitiates the 
trial. Sardar v. Emperor. 35 Cr. L. J. 1308 : 

151 I. C. 357 {a) : 7 R. A. 158 (1) : 
A. I. R. 1934 All. 693 (1). 

S. 191 — Procedure — Omission to inform 

accused of privilege of transfer. 

Wliere a Magistrate instituting proceedings 
under S. 47G takes cognizance of the offence 
himself without informing the accused under 
S. 191 of the Code that he is entitled to have 
his case tried by another Court, the omission is 
more than a mere irregularity and vitiates the 
whole trial. Emperor v. Naipal. 

25 Cr. L. J. 1224 : i 
82 I. C. 152 : 10 O. cO A. I. R. 735 : I 
11 O. L J. 532 ; 1 O. W. N. 329 : i 
28 O. C. 1 : A. I. R. 1924 Oudh 448. | 

Ss. 191, 537 — Procedure — Omission to 

inform accused of his right to be tried by another 
Court — Illegality. j 

The omission on the part of a Magistrate to 
inform an accused person to whom the pro- 
visions of S. 191 are applicable of his right to 
have the case tried by another Court amounts 
to more than a mere irregularity to which 
S. 537 will apply, but a Magistrate taking 
cognizance of an offence under S. 190, Cl (c), 
is not competent to try the case unless and 
until he has informed the accused, before taking 
any evidence, that he is entitled to have his 
case tried by another Court. Emperor v. Chedi. 

2 Cr. L. J. 809 ; 

2 All. L. J. 745 : 25 A. W. N. 258 : 

28 All. 204. 

S. 191 — Scope. 

On the addition of a new accused in a 
case, he is not entitled as of right, to have 
the case tried by another Court under the 
provisions of S. 191. It is open to the 
Magistrate to act under S. 351. Intaj Khan 
V. Emperor. 35 Cr. L. j. 1312 : 

151 I. C. 406 : 7 R. Kang. 71 : 
A. I. R. 1934 Rang. 193. 

— : ^S. 191 — Summary trial — Procedure. 


Cr. P. CODE (1898), S. 192 

The brevity permitted in a summary trial 
does not mean that there shall be no trial 
at all, or that an accused can be heavily 
lined at a Magistrate’s discretion on mere 
personal knowledge notwithstanding that the 
law gives him the right of demanding that 
the case should be tried by another Court. 
Kanahayn Lai Emperor 

2 Cr. L. J. 188 : • 
6 P. L. R. 143. , 

Ss. 191, 190 (c), 537 — Summary trial — J 

Judgment — Proof — Inspection by Magistrate— < 
— Initiation of proceedings — Transfer. 

The petitioner was convicted of an offence 
under S. G of Act XI of 1890 after a 
summary trial. The conviction was based 
merely on the iMagistrate’s own observation 
of tile condition of the horse in question, 
and on no evidence. Tliere was no com- 
plaint on the record ; nor did the record 
I show that any evidence was recorded by the 
i Magistrate in the case : Held, tliat the 
omission to follow the procedure xu'escribed 
bj’ S. 190 (c) and S. 191, and the omission 
to hear evidence were both irregularities 
wiiieh could not be cured by S. 537. 
Kanhaya Lai v. Emperor. 

21 Cr. L. J. 188 : 

6 P. L. R. 143. 

S. 191 — Trial by another “ Court / 

Meaning of. ^ 

Tile expression “ trial by another Court ” 
in S. 191 means trial by Court of Sessions 
or by anotlicr Magistrate. Panu Samal v. 
Emperor. 41 Cr. L. J. 318 ; 

186 I. C. 435 ; 6 B. R. 368 : 

12 R. Pat. 513 ; A. I. R. 1940 Pat. Ill, 

S. 192 — See also (t) — Cattle Trespass 

Act, S. 20. 

(I'O— Cr. P. C. Ss. 114 
(4), 145, 190, 
201, 47G. 

Ss. 192, 107 — Applicability to proceed- 
ings under S. 107. 

A District lilagistrato has power to transfer 
to a Subordinate IMagistrate the proceedings, 
initiated before him, under S. 107. Surjya 
Kanta Roy Choiodhry v. Emperor. 

1 Cr. L. J. 344. 

I. L. R. 31 Cal. 350. ; 

S. 192 — Complaint by Pardanashin ^ 

lady, cognizance of. 

If a pardanashin lady makes a complaint 
to a Magistrate, lie is entitled to take 
cognizance of it. But before he takes 
cognizance, he must be satisfied that it is 
her complaint. It is comparatively unimpor- 
tant by W’hat means the complaint reaches 
the Magistrate, if really it is her own 
complaint. Abhoyesivari v. Kishori Mohan 
Banerji. 15 Cr. L. J. 348 : 

23 I. C. 700 : 18 C. W. N. 1020 : 

42 Cal. 19 : A. I. R. 1914 Cal. 479. 

S. 192 — Jurisdiction — Case under 

S. 427, Penal Code, transferred to Third 
Class Magistrate — Trial by latter is toithout 
jurisdiction — Illegality not curable by S, 537. 
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The Court's jurisdiction nnisl he detcr- 
inincd on tlic nllr^inlions made in the 
complaint and oti the complainant’s stale- 
menl in support of the eomjdaint. If the 
Slagislrate to whom a ease is transferred 
tinder S. 102, lacks jurisdielion to tjy the 
ease, the order of transfer is had iii law. 
A Pirsl Class .Magistrate Inkiiu; eopniznnee 
of a case tinder .S. 127, 1. P. cannot transfer 
it to a Third Class Magistrate, the trial of tlic 
ease hy the Thirtl Class Maj^ist rale is illepal. 
The ease is not covered hy .S. .inr. ns a 
' question of jurisdiction is ‘ involved and a 
tlcfcct of jurisdiction is not cttrahle hy 
S. aST. Mtillira v. Kamta. <11 Cr. L. J. 469*: 

187 I. C. 553 : 1940 O. W. N. 354 ; 

1940 O. L. R. 215 : 15 Luck. 468 : 

12 R. O. 394 : A. I. R. 1940 Oudh 244. 

— Ss. 192, 526 — .UtTiadiction — Offnirr 

fommilted on Jlaihra;/ lands in Xntii-c State — 
Transfer of rase In/ Chief Court and hit Dislriet 
Majiistratc — Government of Judin Xotiftcaliou 
A’os. Sir, I. n. <0 SIG I. II., dated J7th March IMS. 
K was chnr/'cd with an offence tinder 
S. 40!), 1. P. C. enminittcd within the 

Railway lands .situate in the .Ihind State. 
On the application of the ’nistrict Maiiis- 
Irate of Rohtak, the Chief Court trans- 
ferred the case to the District Maeisirntc 
of Hissnr, with the direction that he shotild 
either dis])osc of the ease himself or make It 
\ over for trial to some competent .Mapisirate in 
his Dislriel. The District .Magistrate of lilssar 
nceordinjily made over the ease to an Honorary 
."Maftislrale, 1st Class, IJhiwnni, who tried JC 
and eonvielcd and sentenced him ; Held, that 
the Court had power under S. .'2(1 to transfer 
the ease to any Court in the Province and 
S. 102 empowered the District Majiistrate of 
Hissar to transfer it for trial to any ,Ma!;istralc 
.subordinate to him, that 8s. 102 and .'>2<; were 
in force in Railway lands situate, in the .tliind 
Slate, and lhatthe powers eonferretl on District 
Magistrates hy those sections had not iicen 
taken away hy the CJnvcrnmenl of India Noti- 
ilcalion No. .'ii.'i I. R, or No. .lUl I. R, :ind that, 
therefore, the Honorary .'\Iagislrale had juris- 
diction to try the ease. Jxishrn Sini:h v. 
litnperar. ' 18 Cr. L. J. 881 : 

41 1. C. 993 : 30 P. R. 1917 Cr. ; 

44 P. \V. R. 1917 Cr. : 

A. I. R. 1917 Lnh. 329. 

S. 192 — Meanitif’ of lairds — “ Case of 

i which he has lahen cof^nizance," meaning of. 

“ Case of wdiich he has taken cognizance” 
only mcan.s the judicial invc.stigation into any 
oticncc of which he has taken cognizance. 
Dconariaii Singh v. 1‘lmpcror. 

35 Cr. L. J. 533 : 

147 I. C. 913 : 14 P. L. T. 176 : 

12 Pat. 341 ; 6 R. P. 384 : 

A. I. R. 1933 Pat. 244. 

S. i9Z— Powers if curtailed bn S. 2i)2. 

The provi.sions of S. 1!)2 and S. 202 arc separate 
and distinct .and the powers conferred hj' one 
section do not curtail those conferred hy the 
other. Amrit Majhi v. Emperor. 

20 Cr. L. J. 508 : 

51 1. C. 668 : 29 C. L. J. 322 : 

23 C. W. N. 623 : 46 Cal. 854 : 
A. I. R. 1919 Cal. 59. 


, Cr. P. CODE (1898), S. 192 

' J 92 — I'rocrdure. 

' Com|)lainl to .loint .Magistrate of offences 
under Ss. .}S2 and 4.S.'>, Penal Code — Transfer of 
, case to .Second Class Magistrate after framing 
charge: Held, not illegal. I^ublic Prosecutor 
v. Shaumuga Xadnr. 35 Cr. L. J. 1055 : 

‘ 149 I. C. 1155 ; 1934 M. W. N. 521 : 
39 L. \V. 777 : 67 M. L. J. 120 : 
57 Mad. 827 : 6 R. M. 668 : 
A. I. R. 1934 M.ad. 435 (2). 

Ss. 192 — .Scope — Complaint — J)is- 

mis'.al — .ipplicatiou for further enquinj — Sessions 
,1udgc dirrctiuii caie to he sent to another Magis- 
trate — Transfer la analher Magistrate. 

Wiiere tlie complainant whose complaint has 
heen dismissed, ajiplies for further enquiry 
and the Sessions .judge while ordering the 
' same flireets the case to he .sent to another 
.Magistrate and the District Magistrate 
transfers the case to another .Magistrate, the 
transfer is one tinder S. 102, and the ease is 
governed hy S. 2n:i and not hy .S. The 

.Magisir.'ile has power to net upon the evidence 
already recorded. J'iramal Manghanmal v. 
Mohammad Khan. 37 Cr. L. J. 1086 : 

164 I. C. 1020 : 30 S. L. R. 217 : 
9 R. S. 85 : A. I. R. 1936 Sind 146. 

Ss. 192, 202, 202— Scope— Mngi.slratc 

prneeeding under .S’. 202 — Transfer for dealing 
with ease under S. 203. 

The provisions of S. 15)2 or of S. 202 do not 
entitle a .Magistrate after he has proceeded 
tinder the latter section to make an order 
tinder the provisions of the former .section 
transferring the ease to another .Magistrate for 
the jitirpose of being dealt with tinder S. 208 
without It fresh investigation ns contcmjdated 
liv S. 202. Mahahir Singh v. Giribala Jlassi. 

26 Cr. L. J. 990 : 
87 I. C. 526 : 29 C. W. N. 508 : 
A. I. R. 1925 Cal. 742. 

Ss. 192, 202, 203, 204— Cognizance 

lahen hit .Hagislratr — Order directing investiga- 
tion — Transfer of case fur consideration of 
report, raliditij of. 

Stih-s, (1) of S. 1!»2 of the t'.r. P. C. cmpower.s 
a Magistrate to transfer a ease for inquiry or 
trial, hut it does not emjiowcr him to Ininsfer 
a case simply for the ptirpo.sc of considering 
the report of an investigation tinder S. 202 
which he was himself ordered. Mahahir Singh 
v. Girihnla Dassi. 26 Cr. L. J. 990 : 

87 I. C. 526 ; 29 C. W. N. 508 t 
A. I. R. 1925 Cal. 742. 

S. 192— Transfer of eases under Cattle 

Trespass .del — Powers of Magistrate. 

Though tinder S. 20, Cattle Trespass Act, 
a complaint of illegal seizure or detention 
must he entertained by a District Magistrate 
or one .sjieeially authorized as required hy the 
section, such .tlagislratc has power under S. 102 
to transfer such eases, after taking cogni- 
zance, to any Suhordinale Magistrate for 
trial. Diidhan Mahlo v. Issue Singh. 

6 Cr. L. J. 363 : 
I. L. R. 34 Cal. 926. 

S. 192 — Transfer of eases — Practice. 
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A Magistrate can transfer only those cases 
under S. 192 of Avhich he has taken cognizance 
under S. 190 but not those which liave been 
transferred to his Court. Data v. Mukat. 

15 Cr. L. J. 357 ; 
23 I. C. 725 : 12 A. L. J. 277 : 

A. I. R. 1914 All. 48. 

Ss. 192, 529 — Transfer of case by 

Magistrate not authorised to transfer — Irregu- 
larity. 

The transfer by a Sub-Divisional Magistrate 
of a case under S. 192, when the case has 
already been transferred to him by the District 
Magistrate, is a mere irregularity covered by 
S. 529. Yusuf AH Khan v. Emperor. 

21 Cr. L. J. 96 : 
54 I. C. 496 : A. I. R. 1920 Pat. 518. 

S. 192 — Transfer of case to Subordinate 

Magistrate — Ilcfusal by trying Magistrate to 
issue jJfovess — If can be issued by any other 
Magistrate. 

The Police sent up a report in B form to the 
Joint Magistrate against certain persons, and 
subsequently on the order of the Joint Magis- 
trate in an A form against some of them; 
these latter were convicted bj’ a Deputy 
Magistrate to whom the case was made over 
for disposal. An application for processes 
against the remaining persons mentioned in 
the original B. form was refused by the trying 
Deputy Magistrate as unnecessary ; Held, 
that a subsequent order by tlic Joint Magis- 
trate for the issue of processes against these 
persons was without jurisdiction. Ajab Lai 
Khirher v. Emperor. 2 Cr. L. J. 524 : 

9 C. W. N. 810 : I. L. R. 32 Cal. 763. 

S. 192 — Transfer of case. 

The or !cr making over the case to the Deputy 
Magistrate was in these terms: “ To B — for 
disposal” : Held, that the Avholc case had 
been made over. Ajab Lai Khirher v. Emperor. 

2 Cr. L. J. 524 : 
9 C. W. N. 810 : I. L. R. 32 Cal. 763. 

S. 192 — Transfer of case to Subordinate 

Magistrate — Dismissal of case against one accused 
— Summons against other — Cognizance of case — 
Jurisdiction. 

Where a complaint was lodged against .several 
accused persons and the Magistrate afterexaniin- 
ing the complainant, issued summons against 
one of the accused only and transferred the case 
for trial to a Subordinate Magistrate ; Held, 
that the w’hole case of the complainant was 
transferred and the Subordinate Magistrate 
was quite competent in discharging the accused 
before him, to order summons to issue for the 
attendance of some other accused person 
against whom the complaint seems to him 
to be well founded. In re : Azim Sheikh. 

7 Cr. L. J. 318 : 
7 C. L. J. 249. 

S. 192 — Transfer — Frequent transfers. 

Obiter. — The frequent orders of transfer are 
objectionable in view of the trouble which 
they give to rvitnesses and parties.' Dara v. 
Mukat. 15 Cr. L. J. 357 : 

23 I. C. 725 : 12 A. L. J. 277 : 
A. I. R. 1914 All. 48. 


Cr. P. CODE (1898), S. 192 
S. 192 — Transfer, grounds for. 

Where the principal reason which moved a 
District Magistrate to transfer a case from the 
Court before which it was pending, without 
any inconvenience to the parties or any dis- 
satisfaction on their part, to his own Court 
was that he desired to inform his mind as to 
the nature of the dispute between the accused 
and the complainant : Held, that the transfer 
order was not proper and that the case should 
be restored to the file of the Court from which 
it had been transferred. Amrit Majhi v. 
Emperor. 20 Cr. L. J. 508 : 

51 I. C. 668 : 29 C. L. J. 322 : 

23 C. W. N. 623 ; 46 Cal. 854 : 

A. I. R. 1919 Cal. 59. 

S. 192 — Transfer —Powers of transferr- 
ing Magistrate after transfer. 

Under S. 192 the transferring Magistrate can- 
not intermeddle with the case transferred, 
unless and until having power to do so, he 
recalls it to liis own file. Amrit Majhi v. 
Emperor. 20 Cr. L. J. 508 : 

51 1. C. 668 : 29 C. L. J. 322 : 23 C. W. N. 623 ; 

46 Cal. 854 : A. I. R. 1919 Cal. 59. 

S. 192 — Transfer — Process issued to 

witnesses of complainant, effect of — Transfer of 
case. 

The fact that a Magistrate before transferring 
a complaint •under S. 192 for enquiry and ^ 
disposal, issues processes upon the witnesses 
of the complainant, docs not materially alter 
the nature of the transfer, nor docs it affect 
his jurisdiction. Eqbal Khan v. Emperor. 

20 Cr. L. J. 413 (b) ; 

51 1. C. 173 : A. I. R. 1919 Pat. 319. 

S. \91— Transfer — Re-transfer. 

IVlierc a Magistrate transfers a case for trial 
under the provisions of S. 192, he has no 
power to transfer it again. Ganga Sahai v. 
JasioaiU. 23 Cr. L. J. 89 : 

65 I. C. 441. 

S. 192 — Transfer — Sub-Divisional 

Magistrate, ordering transfer of case referred to 
hi})} . 

A Sub-Divisional Magistrate, to whom a case 
has been referred for trial by the District 
Magistrate, has no power to transfer it to any 
other Magistrate who may happen to be 
subordinate to him. Bashir Husain v. Ali 
Husain. 15 Cr. L. J. 406 : 

23 I. C. 1006 : 12 A. L. J. 225 ; 36 All. 166 : 

A. I. R. 1914 All. 150. 

— — S. 192 — Transfer of whole case. 

Where no reservation is made in the order, 
transferring a ease to another Magistrate, it 
should be concluded that the whole case had 
been made over. A'''ab Lai Khirher v. Emperor. 

2 Cr. L. J. 524 : 

9 C. W. N. 810 : 1. L. R. 32 Cal. 783. 

S. 192 — Whole case to be transferred. 

Under S. 192 the whole case must be trans- 
ferred. In re : Azim Sheikh. 7 Cr. L. J. 249. 

S. 193. 

Sec also (i) Cr. P. C.. 1898, S. 195, (1), 1 
(b). 
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V 

1 


Ss. 193, 339, 532 — Approver, pi osccniion 

of — Commitment to Sessions — Certificate of Public 
Prosecutor, absence of — Certificate supplied at 
trial — Irregularity. 

Accused and two others were arrested on 
charges of kidnapping and murder. Accused 
■was tendered a pardon wliich he accepted and 
he •was examined as a witness at tlie trial of 
the other two accused. On tlie conclusion of 
that trial, the Jlagistratc ordered the Police to 
prosecute the accused of tlic original offence 
and the accused was sent before a Magistrate 


Ss. 193, 423 (1) — Sessions Court — Juris- 
diction, 

Except in cases in whicli a Court "i" of 
Session is expressly empowered " to take 
cognizance of an offence as a Court of 
original jurisdiction, it has no power to do 
so unless a commitment has been made by 
a Magistrate duly empowered in that behalf. 
Emperor v. Maula Khan. 

6Cr. L.J. 7: 

27 A. W. N. 178. 


who committed him to the Sessions Court on , 
charges of kidnapping and murder. On the | 
case coming up for trial, the Sessions .fudge . 
noticed the absence of the certificate from the 
Public Prosecutor required by S. 339. The 
trial was adjourned, and on the adjourned date, 
a certificate was filed by the Public Prosecutor 
and was accepted by the Sessions Judge and 
the trial proceeded and the accused was 
eventually convicted ; Held, that the proceed- 
ings before the Jlagistratc who made the 
commitment were merely an inquiry and were 
not a trial ivithin the meaning of S. 339 and 
that it was open to the Sessions Judge to 
accept the commitment made by the Magistrate 
even if it was irregular and that the provisions 
of S, 839 liaving been complied ivitii before the 
trial commenced, the trial was in order. Nga 
Wa Gyi v. Emperor. 27 Cr. L. J. 254 : 

92 1. C. 430 : 3 Rang. 55 : 4 Bur. L. J. 23 : 

A. I. R. 1925 Rang. 219. 
Ss. 193, 476— Jurisdiction to make 


— Ss. 193(2), 226, 227 — Sessions Court, power 

of, to add charges for offences different from those 
specified by Committing Magistrate. 

Althougli under S. 103 (1) a Court of Session 
cannot take cognizance of any offence as a 
Court of original jurisdiction, regard must be 
had to llic exception contained in the words 
“except ns otherwise expressly provided in 
this Code.” Ss. 220 and 227 give the Court 
of Session power to add a charge for any 
offence different from that specified by the 
Committing Magistrate disclosed in the evi- 
dence recorded before the Magistrate or at 
the trial bj’ itself, subject only to the 
consideration of prejudice to the accused. 
Dodo v. Emperor, 16 Cr. L. J. 573 ; 

30 I. C. 125 : 9 S. L. R. 37 : 

A. I. R. 1915 Sind 50. 

S. 193 (2) — Transfer —PoiocT of Sessions 

Judge to transfer appeal to Assistant Sessions 
Judge— “Case,” meaning of. 


complaint. 

IVliere an offence under S. 193, I. P. C., is 
alleged to have been abetted by a Subordinate 
Judge in the course of a suit before him and 
the case is transferred to the Court of a 
Senior Subordinate Judge by the District 
Judge as a superior Court reserving, ho'wever, 
to himself the power of taking proceedings 
under S. 470, Cr. P. C., the effect of this order 
is to take away the jurisdiction of tiic Senior 
Subordinate .fudge to make complaint. An 
order passed by the Senior Subordinate .Judge, 
in such a case, that he has no jurisdiction to 
make a complaint is correct. Bchari Lai v. 
Abdul Qadar Hamyari. 41 Cr. L. J. 843 : 

190 I. C. 178 : 13 R. L. 140 : 

A. I. R. 1940 Lab. 292. 

S. 193 (2)— Object. 

S. 9 (2) and S. 193 (2) contemplate general 
; directions for the convenience of people. 
Emperor v. Lakshman Chanji Narangikar. (P. B.) 

32 Cr. L. J. 1147 : 

134 I. C. 347 : 33 Bom. L. R. 675 : 

55 Bom. 575 : 1. R. 1931 Bom. 459 : 

A. I. R. 1931 Bom. 313. 

S. 193 — Sanction to prosecute given by 

the District Magistrate as head of the Police — 
Revision, 

The High Court has no power to interfere in 
revision where a District Magistrate has 
granted sanction for a prosecution under S. 193 
acting therein as head of the Police of the 
■ district. Emperor v. Slab Singh. 

1 Cr. L. J. 899 : 

24 A. W. N. 231 : 1 A. L. J. 597 : 

I. L. R. 27 AH. 292. 


j S. 193 (2) confers on the Sessions Judge 
I no power to transfer appeals to the Assistant 
' Sessions Judge. The word “case” in the section 
does not include an appeal. Emperor v. Abdul 
Razzak. 16 Cr. L. T. 316 ; 

28 I. C. 652 : 13 A. L. J. 353 : 
37 All. 286 : A. I. R. 1915 All. 101. 

S. 194 (1). 

Sec also Cr. P. C., 1898, S. 5. 

S. 194 — Information, requisites of. 

An ex officio information under S. 194 (2) 
should contain a statement of the charge as 
certain and detailed as an indictment. 
Dwarkanath Verma v. Emperor. Cr. P. C.'^ 

34 Cr. L. J.'322 : 
142 I. C. 325 : 37 L. W. 584 : 
64 M. L. J. 466 : 1933 M. W. N. 409 : 

10 O. W. N. 522 : 
37 C. W. N. 514 : 57 C. L. J. 177 : 

14 P. L. T. 305 • 
1933 A. L. J. 645 : 35 Bom.' L.’ r! 507 : 

I. R. 1933 P. C. 95 : 
A. I. R. 1933 P. C. 124. 

S. 195. 

Absence of sanction. 

Amendment. 

Appeal. 

Applicability. 

Application. 

Application for sanction to Prosecute, 

‘Case,’ meaning of. 

^Complaint. 

Construction , 

Costs. 
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Court. 

• Death of applicant. 

• Defect in Procedure. 

Delay. 

-Deposition bj' witness. 

Dismissal in default. 

Duty of Court. 

Effect of. 

Evidence. 

False charge. 

False information. I 

Forgery. 

‘Given,’ meaning of. 

Grant of sanction. 

High Court. 

'In relation to any proceedings, meaning 

of. 

Irregularity. 

.Turisdictioii. 

Limitation. 

AlisceUancous. 

Object. 

Offence. 

Order of .sanction. 

Ordinarily. 

‘Original Jurisdiction,’ meaning of. 

Period of sanction. 

Power of Court. 

Power of District .Magistrate. ' 

Power of Higli Court. ' 

Power of Magistrate. 

Privta facie case. i 

Procedure. | 

Proceeding. i 

‘Produced,’ meaning of. i 

‘Produced in the Court,’ meaning of. ; 

Proof required, j 

Prosecution. j 

Prosecution for defamation. I 

Prosecution for perjury. j 

Provision is imperative. 

Public scr%'ant. , 

^Rc.asons. 

Registrar of High Court. 

Remand. 

Revenue Court. 

Revision. 

Revocation of sanction. 

Sanction. 

Scope. 

Subordination. 

Summonses and orders. 

Superior Court. 

^Transfer. 

Trial without Complaint. 

Use of power. 

^Vague sanction. 

Validity. 

Village iMunsif Complaint. 

Want of Complaint. 

Want of Sanction. 

Withdrawal of Complaint by Civil 

Court. 

S. 195. 

See also (?) Arms Act. 

(ii) Bengal Agricultural Deb- 
tors’ Act, 1D3G, S. 40. 

(in) Bengal Tenancy Act, 1885, 
Sub-s. (3). 


Cr. P. CODE (1898), S. 195 

(it)) Cr. P. C., Ss. 4, 4 (g) (b), 
4 (b), 17, 144, 100, 105, 
100-A (2), 238, 306, 407, 
408, 435, 430, 470, 587. 

(a) Defamation. 

(vi) General Clauses Act, 1897, 
S. 0 (c). 

(vii) Penal Code, 1860, Ss, 182, 
183, 180, 195, 211, 103, 
228, 50-J., 380, 

(viii) .Sanction to prosecute. 

S. 195 (1) (a) — Dislrict Judge’s lawful 

j>07vcr if can be used to annoyance or injury of 
Subordinate Judge. 

The District .fudge has lawful power which 
he can use to the injury or annoyance of a 
Subordinate .fudge under him. Under S. 24, 
C. P. C., and S. 22 (2) of the Bengal, 
N.-W, P. and Assam Civil Courts Act (X.II 
of 1887) the District Judge has power of 
his own motion to transfer suits and appeals 
pending on the file of a Subordinate Judge 
to some other competent Court, and the 
exercise of such a ijowcr by the District 
Judge on receiving information .about corrup- 
tion on the part of a Subordinate .fudge 
would manifestly be to the annoyance, If 
not also to the injury of the Subordinate 
.fudge. Government Advocate, Bihar v. Kumar 
Singh. 39 Cr. L. J. 314 : 

173 I. C. 432 : 16 Pat. 571 : 
19 P. L. T. 51 : 10 R. P. 408 : 

4 B. R. 274 : 
A. I. R. 1938 Pat. 83. 

S. 195~Abscncc of sanction— Effect 

of. 

Absence of the sanction under S. 195, 
Cr. P. C., or llie sanction having become 
ineffective under S. 195 (0), docs not entail 
the reversjil of conviction unless it is shown 
to have occasioned a failure of justice. The 
fact that an objection as to absence of 
sanction Avas taken at the beginning of the 
trial before a Magistrate Avould not of itself 
indicate that a failure of justice h.as occurred. 
Pirbhu Dial v. Emperor. 

14 Cr. L. J. 183 : 
19 I. C. 183 : 52 P. L. R. 1913 : 

4 P. R. 1913 Cr. 

S. 195— Amendment, effect of~Case in- 
stituted before amending Act. 

A case instituted under S. 195, Cr. P. C., 
before its amendment b}' Act XVIII of 1923, is 
governed by the provisions of the old section 
and the Court has jurisdiction to proceed with 
the trial. Emperor v. Akbar AH Shah. 

27 Cr. L. J. 724 : 
95 I. C. 52:8L. L.J. 87: 
7 Lah. 99 : 27 P. L. R. 181 ; 
A. I. R. 1926 Lah. 131. 


S. 195— Amendment, effect of. 

Omission through Act 18 of 1923 of Cl. (b) in 
S. 537, makes compliance with S. 195 (1) (a), 
a necessary condition to jurisdiction. Mosafir 
Singh V. Emperor. 36 Cr. L. J. 904 

156 I. C. 310 : 16 P. L. T. 440 
• 7 R. P. 713 : A. I. R. 1935 Pat. 356 
S. 195— .^MicJidmcnt, cffccl o*— Prose- 
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culion sanclinncd and instilulcd before amend- 
mciil, whether affected. 

The amendment of S. 193, Cr. P. C., docs not 
affect the legality of a prosecution sanctioned 
and instituted before the amendment. Kaoal 
Ram V. Emperor. 27 Cr. L. J. 560 : 

93 I. C. 1056 : A. 1. R. 1926 All. 421. 

S. 195 — Amendment, effect of — Sanc- 
tion for prosecution for perjnnj before amend- 
ment — Trial, commencement of — Trial, legality I 
of. I 


Cr. P. CODE (1898), S. 195 

lies to the High Court in every case in which 
a Civil or Criminal Court subordinate to it 
within the meaning of Sub-s. 7 (a) gives or 
refuses a sanction whether in respect of an 
offence committed before it or one committed 
before a Court subordinate to it, and in the 
latter case, whether it gives a sanction refused 
by the Subordinate Court or revokes a sanc- 
tion accorded by such Court. Palaniappa Chelti 
V. Annamnlai Chctli. 1 Cr. L. J. 321 : 

14 M. L. J. 74 : 1. L. R. 27 Mad. 223 : 

2 Weir 208. 


Sanction for the prosecution for the offence 
of perjury was granted to a private individual 
under S. 195, Cr. P. C. and the trial commenc- 
ed under the provisions of that Code. Before i 
the trial was concluded, the Code was amended 
and the procedure with regard to sanction 
was abolished ; Held, that the trial was not 
affected by the amendment of the Code inas- 
much as the Court having taken cognizance 
of the case lawfully, its jurisdiction to try the 
case to its conclusion was not ousted by the 
subsequent amendment of the Code. In re : 
Appaswamy Iyer. 27 Cr. L. J. 84 : 

91 I. C. 388 : 49 M. L. J. 276 : 
1925 M. W. N. 668 : 22 L. W. 554 : 

A. I. R. 1925 Mad. 1122. 

S. 195 — Amendment. 

The omission of the word ‘ only ’ in Sub-s. 7 
of S. 195 as it stood in 1898 has not changed 
the law. Ohim Chandra Nath v. Emperor. 

30 Cr. L. J. 658 : 
116 I. C. 638 : 33 C. W. N. 285 : 
49 C. L. J. 342 : I. R. 1929 Cal. 494 : 
56 Cal. 824 : A. I. R. 1929 Cal. 172. 

S. 195 — Appeal, 

An appeal from an order passed under S. 195, 
Cr. P. C., should be deemed to be a criminal 
appeal under that Code. An appeal is a pro- 
ceeding w’ithin the meaning of S. 195. Bhade- 
sar Tezoari v. Kamta Prasad. 

14 Cr. L. J. 47 : 
181. C. 271:11A.L.J. 11 : 

35 All. 90. 

S. 195 — Appeal. 

Appeal from Munsif’s Court under S. 470-B — 
Subordinate Judge is not entitled to hear, but 
only District Judge can. Dulari Koeri v. 
Fauzdar Khan. 34 Cr. L. J. 410 ; 

142 I. C. 621 : 14 P. L. T. 131 : 

I. R. 1933 Pat. 161 (2) ; 
A. I. R. 1933 Pat. 179 (2). 

S. 195 — Appeal, compclency of— Order 

in appeal, efficacy of. 

An order passed by the Court of Appeal is in 
law the order which ought to liavc been passed 
by the Subordinate Court and will, therefore, 
have the same efficacy and operation as the 
order which ought to have been passed by the 
latter. A petition iindcr S. 195, Cr. P. C., 
by way of appeal lies against the order of a 
District .Judge granting sanction and passed 
in an appeal preferred from the order of a Sub- 
ordinate .Judge refusing sanction in respect 
of offences alleged to be committed before the 
Court of the Subordinate Judge. Under 
S. 195 (b), Cr. P. C., a petition by way of appeal 


S. 195 — Appeal from order sanctioning 

prosecution. 

.A.n order under S. 195 sanctioning or refusing 
sanction to prosecute is appealable. Muham- 
mad Yttsaf AH V. Muhammad Yakub AH. 

21 Cr. L. J. 642 : 

57 I. C. 658 : 7 O, L. J. 371 : 

23 O. C. 222 : A. I. R. 1920 Oudh 58. 

S. 195 — Appeal — Powers of Appellate 

Court — Remand, legality of. 

S. 193, Cr. P. C., merely enables an Appellate 
Court to grant sanction ivhich has been re- 
fused, or to revoke sanction which has been 
granted ; it has no power to remand an appli- 
cation for fresh decision. Where an order of 
remand is ultra vires, all subsequent proceed- 
ings in consequence thereof are a nullity. 
Muhammad Ishaq v. Muqim-ud-Din. 

14 Cr. L. J. 178 ; 

19 I. C. 178 : 7 P. R. 1918 Cr : 

207 P. L. R. 1913. 


S. 195 — Appeal — Sanction to prosecute, 

granted by Munsif— Appeal, forum of. 

For the purposes of S. 195 of the Cr. P. C., a 
Munsif is subordinate only to the Senior Sub- 
Judge and an appeal from Munsif’s order 
refusing or granting sanction lies to the Senior 
Subordinate Judge and not to the District 
Judge. Jawala Singh v. Madan Gopal. 

^ 27 Cr. L. J. 75 : 

91 1. C. 251 : 1 Lah. Cas. 7. 


S. 195 — Appeal— Sanetion to prosecute — 

Second appeal. 

When sanction to prcsecute has been granted 
iy a Court, S. 195, Cr. P. C. only, one appeal 
Tom such order will lie under that section. 
Kanhai Lai v. Chhadammi Lai. 9 Cr. L. J. 63 : 
I I. C. 5 : 28 A. W. N. 290 : 6 A. L. J. 1 ; 

5 M. L. T. 55 : 31 All. 48. 

-S. 195 (1) {n)— Appeal. 


No appeal lies to the High Court against an 
»rder made by an Appcallate Court in the 
xerciscofits authority under S. 195 (1) (a), 
lirccting the institution of a complaint under 
I 180 Penal Code. Yusuf AH Khan v. Lachmi 
\lani Dassi. 132 I. C. 419 (1) : 

1933 A. L. J. 366 : 53 All. 594 : 
I. R. 1931 All. 515 ; A. I. R. 1931 All. 630 (1). 

-S. 195 (3) Appeal. 

Suit involving more than Rs. o,000— Appeal 
rom order under S. 195, lies to District Court. 
Vadcro Abdul Rahiman v. Sadhuram. 

32 Cr. L. J. 1012 : 
133 I. C. 72 : 25 S. L. R. 196 : 
I. R. 1913 Sind 104 : A. I. R. 1931 Sind 163. 
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S. 195 (6) — Appeal — Limitation Act, 

Art. 15i — Application for sanction to prosecute — 
Proceedings under S. 195 (6), whether in nature 
of appeal — Limitation. 

Section 195 (G) gives no right of appeal as laid 
down in S. 404. Therefore the provisions of 
Article 154 of the Limitation Act, arc not 
applicable to proceedings under S. 105 (G). 
It is a matter of revision and the Court 
should deal with it as if there Avas no limitation 
prescribed for the apjilication. Pochaij Mitay 
V. Emperor. 13 Cr. L. J. 599 : 

16 I. C. 167 : 40 Cal. 239. 

S. 195 (6) — Appeal — Poxocr of Appellate 

Court, sanction to prosecute. 

An Appellate Court dealing with an application 
under S. 195, Cr. P. C., iias no power to order a 
retrial by the first Court. In re ; Kamma 
Narayanappa. 11 Cr. L. J. 699 : 

8 I. C. 679. 

S. 195 (6) — Appeal — Sanction to 

prosecute — Appeal. 

An application made under S. 195 (G), to liavc 
an order refusing or giving sanction set aside, 
being an application to the Court of Appeal, is 
in the nature of an appeal. It is immaterial 
whether it is called an appeal or application. 
Ilardco Singh v. Hanuman Bat Narain. 

1 Cr. L. J. 7 : 
24 A. W. N. 10 : 26 All. 244. 

S. 195 (6) — Appeal-Sanction to pro- 
secute — Sanction granted in appeal — Further 
appeal to High Court. 

No appeal lies to the High Court from an order 
of a District Judge granting sanction to pro- 
secute under S. 195 (G) of the Cr. P. C. 
Baran Barai v. Mata Prasad. 15 Cr. L. J. 616 : 
25 I. C. 528 : 12 A .L. J. 82 : 36 All. 469 : 

A. I. R. 1914 All. 395. 

S. 195, CIs. 6, 7 .Appeal — “ Refuses 

or gives a sanction” — Appeal from order revoking 
a sanction — Appeal from order confirming a grant 
of sanction-^Second appeal. 

The right of appeal conferred by S. 195 (G), 
Cr. P. C., as read Avith Sub-s. 7 is not res- 
tricted to a right of appeal to the Appellate 
Court to AA’hich the Court of first instance is 
immediately subordinate. An appeal lies to 
the High Court not only in cases Avhere the 
Court of first instance refuses sanction and 
sanction is granted by the Court to AAhich 
that Court is immediately subordinate, but 
also in cases AA’here the Court of first instance 
grants sanction and the sanction is rcA'okcd 
by the Court to Avhich that Court is imme- 
diately subordinate. Muthusami Mundali v. 
Veeri Chctli. 6 Cr. L. J. 102 : 

17 M. L. J. 266 ; 2 M. L. T. 238 : 

I. L. R. 30 Mad. 382. 

S. 195 (6), (7) fa) — Appeal — Sanction to 

prosecute — Application to Subordinate Judge 
dismissal of — Appeal, xohether lies to District 
Judge or High Court. 

An application for sanction to'prdsecute, in 
respect of an offence arising out of a case 
decided by a Subordinate Judge on appeal 
from a Munsif and in Avhich a second appeal 


Cr. P. CODE (1898), S. 195 

Avas pending in the High Court, Avas made to 
the Subordinate .Judge, Avho dismissed it. A 
further application Avas made to the District 
•Judge, Avho held that he had no jurisdietion 
to entertain it, and that the application should 
be made to the High Court : Held, that the 
Court of the District Judge being the Court 
to AA’hich the Court of the Sub-Judge Avas sub- 
prdinntc, the application had been rightly 
made to him. Ganesh Ball Tewari v. Jittan 
Tamboli. 20 Cr. L. J, 211 : 

49 I. C. 771 : 17 A. L. J. 191 : 
1 U, P. L. R. (A) 87 : A. I. R. 1919 All. 311. 

S. 195 — Applieabilily. 

Complaint to Police by accused — Report that 
ease Avas false, placed before Magistrate — ^Notice 
to accused A\’hy complaint should not be dis- 
missed — Police report accepted and accused 
prosecuted under S. 211, I. P. C. on Police 
report — Police held entitled tc prefer com- 
plaint and it Avas not matter for Magistrate 
j to take up under S. 195. In re : Rangaswami 
! Goundan. 35 Cr. L. J. 698 : 

148 I. C. 593 ; 1933 M. W. N. 873 : 
39 L. W. 204 : 66 M. L. J. 253 : 
6 R. M. 501 : A. I. R. 1934 Mad. 175. 

S. 195 — Applicability — False charge, to 

-whom to be made. 

A false charge must be made to an officer 
Avho has power to inA'cstigatc and send it up 
for trial. Government Advocate, Bihar v. Kumar 
Singh. 39 Cr. L. J. 314 : 

173 I. C. 432 : 16 Pat. 571 : 
19 P. L. T. 51 : 10 R. P. 408 : 4 B. R. 274 : 

A. I. R. 1938 Pat. 83. 

S. 195 — Applicability — False complaint 

' — Prosecution of abettor of complainant — Sanc- 
tion, xohether necessary. 

The provisions of S. 195 not only apply to 
a complainant in a false complaint but they 
also apply to the abettors and inA'estigators 
of the complainant though not parties to the 
i complaint, since the offence alleged against 
them is committed in relation to the pro- 
ceedings in Court arising out of the complaint. 
Syed Khan x. Nagoor. 26 Cr. L. J. 262 ; 

84 I. C. 326 : 3 Bur. L. J. 141 : 
A. I. R. 1924 Rang. 369. 

S. 195— Applicability— Forging signa- 
ture on Vakalatnama — Accused not f) arty to pro- 
ceeding. 

The accused Avas charged Avith having forged 
complainant’s name to a Vakalatnama authoriz- 
ing a Vakil to appear for the complainant 
and others in an appeal pending in the High 
Court. An objection Avas taken that the Magis- 
trate could not take cognizance of the offence 
Avithout the sanction of the High Court as 
provided by S. 195, Cr. P. C. ; Held, that 
S. 195, Cr. P. C. did not apply inasmuch as 
the accused Avas not a party to the appeal in the 
High Court. Misri Lai v. Sham Sundar Lai. 

18 Cr. L. J. 563 : 
39 I. C. 803 : A. I. R. 1917 All. 354. 

S. 195— Applicability. 

If cognizance has been taken of an offenee 
under S. 211, Penal Code, on the complaint 
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of the Police OfTiccr, before the informant has, 
by an application to the Magistrate, traversed 
the Police report, repeated his charge, and 
asked for a judicial investigation, S. 195 (1) 
(h) does not become applicable. Daroga Mahlon 
V. Emperor. 36 Cr. L. J. 200 : 

152 I. C. 847 : 15 P. L. T. 756 : 
13 Pat. 789 : A. I. R. 1934 Pat. 573. 

S. 195 — ApplicahiliUj. 

Obiter . — The production of a document before 
an Insolvency Commissioner is sulTicicnl to 
' attract to the case the provisions of S. 195 
(1) (c), Cr. P. C. Bcardsell cG Co. v. Abdul Gunni 
Saheb. 13 Cr. L.J. 241 : 

14 I. C. 593 : 14 M. L. T. 391 : 

1912 M. W. N. 536. 

S. 195, applicabiUtij of — Sanction for 

prosecution. 

A District Judge has no jurisdiction to sanc- 
tion a prosecution for pcrjur3’ in respect of an 
afhdavit sworn before him ns District Regis- 
trar. To such a case, S. 195, Cr. P, C., lias 
no application, Dina Eath v. Net; Itam. 

24 Cr. L. J. 747 : 
74 I. C. 751 : 21 A. L. J. 88 : 
A. I. R. 1923 All. 175. 


Cr. P. CODE (1898), S. 195 
authorities onK% while els. (b) and (c) apply to 
Courts, a special procedure being provided 
under Ciiap. XXXV of the Code in respect of 
the latter, including an appeal against the 
complaint. Tbahnr Prasad v. Emperor. 

37 Cr. L. J. 104 (2) : 
159 I. C. 503 : 2 B. R. 95 :16 P. L. T. 808 : 
8 R. P. 291 : A. I. R. 1936 Pat. 74. 

S. 195— Applieabiliti/. 

The Assistant Registrar of Co-operative 
Societies acting under R. 14 is, a 
Court witliin tlie meaning of S. 195 of the 
Cr. P. C. In Tc : Tliadi Sttbbi lieddi. 

32 Cr. L. J. 219 : 
129 I. C. 72 : 59 M. L. J. 229 : 32 L. W. 273 : 
1930 M. W. N. 689 : 1. R. 1931 Mad. 216 : 

A. I. R. 1930 Mad. 869. 
S. 195 — Applieuhility. 

The procedure under S. 195 (c) is applicable 
not onlj' in cases wliere a document has been 
given in evidence but also in cases where it has 
been produced, and tlic ambit of the word 
‘ produced ’ in the said section is very wide. 
Bajn Jha v. Emperor. 30 Cr. L. J. 236 ; 

113 I. C. 712 : 9 P. L. T. 800 : 
I. R. 1929 Pat. 104 : A. I. R. 1929 Pat. 60. 


-S. 195 — Applicability. 


-S. 195— Applicability. 


Per Broron, J, — Ss. 195 and 470 must be read 
Y closelj’ together, Giiriisxoamy v, Ebrahirn. 
y 26 Cr. L. J. 295 : 

84 I. C. 439 : 2 Rang. 374 : 
A. I. R. 1925 Rang. 28. 


-S. 195 — Applicability. 


S. 195 has no application to a matter coming 
before a Collector in his administrative capa- 
city. Wliere, tlierefore, an applicant for a 
Patwariship submitted a certificate as to his 
age, and criminal proceedings were taken 
against him on the ground tliat tlic certifi- 
cate had been fabricated : Held, tliat S. 195 
did not apply to the case, and tliat the pro- 
ceedings were not bad because the sanction 
required by that section had not been ob- 
tained. Shanti Lai v. Emperar. 

20 Cr. L. J. 798 • 
53 I. C. 702 : 17 A. L. J. 1018 : 42 All. 130 ! 

A. I. R. 1919 All. 79. 
-S. 195 — Applicability — 5. 105, lehethcr 


applicable to persons not parties. 

A Vakil cannot be regarded as a party to the 
proceedings in which he appears for a client 
so as to make S. 195, Cr. P, C., applicable to a 
prosecution against him. In re ; Ponnnsivami 
Udayar. 30 Cr. L. J. 469 : 

115 I. C. 481 : 28 L. W. 769 : 

I. R. 1929 Mad. 433 : A. I. R. 1929 Mad. 115. 


-S. 195 — Applieability . 


S. 470 and S. 195 (6) apply not only when the 
offence is committed in a court of law but also 
when it is committed in relation to a proceed- 
ing in such court, Diirga Prasad v. Emperor. 

34 Cr. L. J. 686 : 

144 I, C. 194 : I. R. 1933 All. 397 : 

A. I. R. 1933 All. 318. 


S. 195 — Applieability . 

S. 195 (1) la) applies to non-judicial 


The right to institute criminal proceedings 
; subject to certain limitations contained in 
i Ss. 195 to 199, is common to any person 
I cognizant of the commission of the offence and 
; does not exist merely in favour of the person 
' injuriously affected by the offence. Muhammad 
Ibrahim v. Shaik Daxoood. 23 Cr. L. J. 117 
65 I. C. 549 : 40 M. L. J. 351 : 3 L. W. 371 : 

1921 M. W. N. 227 : 44 Mad. 417 : 

I . 30 M. L. T. 349. 


-S. 195 — Applicability. 


j Witness correcting himself before leaving 
I witness-box — Court 'Should decline to take 
’ proceedings against him. Ghanshamdas 
I Ptirsumal v. Emperor. 35 Cr. L. J. 519 (2) : 
I 147 I. C. 1019 : 6.R. S. 171 : 

i A. I. R. 1933 Sind 412. 

S. 195 {!)— Applicability. 


S. 159 (1) Ip), applies also to offences “ com- 
mitted in relation to any proceeding in any 
Court.” Sawanta v. Emperor. 33 Cr. L. J. 283 : 

136 I. C. 376 : 1. R. 1932 All. 200 : 

A. I. R. 1932 All. 71. 

-S. 195 (1) (a) — Applicability. 


S. 195 (1) (a) must be read with S. 476, and 
S. 195 (1) (a) applies only to cases where an 
offence is committed by a party as sueh to a 
proceeding in any Court in respect of a 
document Which has been produced or given in 
evidence in such proceedings. Emperor v. 
Bishan Saliai Vidyarthi. 39 Cr. L. J . 38 

171 1. C. 994 : 1937 A. L. J. 1073 
I. L. R. 1937 All. 779 : 10 R. A. 350 
1937 A. W. R. 748 : A. I. R. 1937 All. 714 

-S. 195 (1) {h)— Applicability— Giving of 


“ B ” summary, whether brings offenee within 
S. 195 (I) (6). 

The mere fact a Magistrate gives a “ B ” 
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summary does not bring the offenee in relation 
to whieli that summary is given within the 
provisions of S, 195 (1) (7^), for the giving of a 
“ B ” summary is merely an administrative 
and not a judicial act. Rnjl wjo Khuda Baksli 
V. Allauddin M. Samo. 40 Cr. L. J. 461 : 

183 I. C. 650 : 11 R. S. 183 : 1939 Kar. 388 : 

A. I. R. 1939 Sind 65. 

S. 195 (1) (b) — AppHcttbUitij — Prosecu- 
tion for offence for 7naking false charge rohich did 
not reach any Court of laio. 

S. 195 (1) (6) does not apply to a prosecution 
for the offence of making a false charge which 
had not reached any Court of law. Where the 
Police after investigation find that the report 
made by the accused at tlie Police Station 
charging certain persons with an offence, is false 
and malicious and throw out the case, and the 
accused does not carry the case any further or 
flic a complaint in any Court, his prosecution ! 
by the Police under S. 2il, Penal Code, is not . 
barred bv S. 195 (1) (5). The Kinn v. Mn E. > 

40 Cr. L. J. 432 : ' 
180 I. C. 906 : 11 R. Rang. 441 : | 
A. I. R. 1939 Rang. 148. j 

S, 195 (1) (h)— Applicability. 

The words in S, 195 (1) (6), Cr. P. C. “ in 
relation to any proceedings in any Court ” 
apply to the case of a false report or a false 
statement made in an investigation by the 
Police with the intention that there shall, in 
consequence of this, be a trial in the Criminal 
Court. Ghnlavi Uasitl v. Emperor. 

37 Cr. L. T. 426 (1) : 
161 I. C. 288 : 37 P. L. R. 738 ; 8 R. Lah. 706 : 

A. I. R. 1936 Lah. 238. 

S. 195 (1) (h) —Applicability. 

S. 195 (1) {b) does not relate to offences under 
S. 211, Penal Code, generally. It relates to 
offences under S. 211, wlicn such offence is 
alleged to have been committed in or in relation 
to any proceedings in any Court. Dharamdas 
Iliranand v. Emperor. 40 Cr. L. J. 12 : 

178 I. C. 218 : 11 R. S. 82 : 1939 Kar. 241 : 

A. I. R. 1938 Sind 213. 

S. 195 (1) (c)— Applicability — “Offence 

committed by a parti/’, interpretation of — Abet- 
ment of forgery—Party to proceeding — Prosecu- 
tion loithout sanction, legality. 

The expression “offence committed by a party" 
in S. 195 (1) (c) is loosely used for “offence 
alleged to have been committed by a party,” 
and the provisions of the sub-section apply 
to the case of any person who, at the time 
when a Criminal Court is invited to take 
cognizance of the matter, can rightly be 
described as “a part^' to any proceeding in any 
Court” in which the document in question has 
been produced or given in evidence, that is to 
say, who is or has been a party to such pro- 
ceeding. Bhawani Das v. Emperor. 

17 Cr. L. J. 289 : 
35 I. C. 161 : 14 A. L. J. 74 : 
38 All. 169 : A. I. R. 1916 All. 299. 

S. 195 (1) (c) — Applicability — Agent 

whether party. 

A recognised agent is not a "party 1 to 
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proceeding” within the meaning of S, 195 (c). 

Fatima Bee Bee v. Raman Chetty. 

12 Cr. L. J. 87 : 

8 I. C. 1202 : 3 Bur. L. T. 108 : 

S. 195 (1) (c) — Applicability — 'Party’, 

meaning of — Whether includes guardian and next 
friend. 

Tile word ‘party’ in S. 195 (1) (c), Cr. P. C., is 
not used in extended sense. Tlie guardian or 
next friend is not a party and S. 195 fl) (c) 
cannot apply unless one of the accused was 
p.arty to some proceeding in Court. Emperor^ . 
V. Mallappa Tejappa Bidikar. 

38 Cr. L. J. 149 ; 
166 I. C. 270 : 38 Bom. L. R. 964 : 

9 R. B. 229 ; A. I. R. 1937 Bom. 14. 

S. 195 (1) (c)— Applicability. 

Quaere. — Wiiclher tlie limitation contained in 
S. 195 (c) in the words “a partj^ to any pro- 
ceeding in any Court”, apjdies also to an order 
under S. 470 of tlic Code by reason of the words 
in the latter section, “any offence referred 
to in S, 195.” Ram Sarup v. Emperor. 

19 Cr. L. J. 236 : 

43 I. C. 828 : A. I. R. 1918 Pat. 640. 

S. 195 (1) (c) — Applicability— Relevant 

date is the date Court is invited to take cognizance 
of complaint. 

Under S. 195 (1) (c), Cr. P. C., relevant date 
which has to be considered is tlie date at which-*1 
a Court is invited to take cognizance of the 
complaint. At that moment the Court has to 
ask itself whether it is debarred from taking 
cognizance by reason of tiie provisions of 
S. 195, and in cases falling under S. 403 or 
S. -tTl, Penal Code, the Court has to see whether 
the orfcnce in respect of which it is asked to 
take cognizance is alleged to have been com- 
mitted by a party to any proceeding in any 
Court and in respect of a document produced 
or given in evidence in such proceeding. It is 
i immaterial that the offence had been committed 
by a person before the proceedings are taken 
and if at the time when the Court is asked to 
take cognizance of a complaint the accused 
is a party to proceedings, in a Court in which 
the document has been produced or used in 
evidence, then the bar contained in S. 195 
(1) (c), applies. Emperor, v. Rachappa Yellappa 

37 Cr. L. J. 814 : 

163 I. C. 279 : 38 Bom. L- R. 440 : 

60 Bom. 756 : 8 R. B. 445 : V 
A. I. R. 1936 Bom. 221. ' 

S. 195 (1) (c) — Applicability. 

S. 195 (c), Cr. P. C,, only applies to parties 
and does not cover the case of witnesses. 
Ganda Singh Kochar v. Emperor. 

29 Cr. L. J. 1061 : 
112 I. C. 565 : A. I. R. 1929 Lah. 125. 

S. 195 (1) (a), {3)— Magistrate acting 

under S, 195 (1) (a) —Applicability of Sub-s. (3). 
Where a Magistrate Acts under Cl. (a) of 
S. 195 (1) he acts not as a Court but as a public 
servant and Sub-s. (3) of S. 195 does not apply 
to such a case. Maini Misir v. Emperor. 

28 Cr. L. J. 353 ; 

100 I. C. 961 ; 6 Pat. 39 . 

8 P. L. T. 488 : A. I. R. 1927 Pat. llj' 
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S. 195 (c) — Applicability — Production of 

evidence and giving it in evidence, distinction ! 
between, j 

I 

S. 105 (c), Cr. P. C., applies to a doenment ) 
which is alleged to have been forged and ivhieh 
is produced in a Court of .Justice. Under the 
section, the ‘production’ of a document in a 
Court is not the same thing as ‘giving it in 
evidence.’ A document produced in a Court 
means one which is produced for the purpose 
,of being tendered in evidence or for some other 
^purpose. In re : Gopal Sidheshvar. i 

6 Cr. L. J. 78 : 

9 Bom. L. R. 735. 

S. 195 — Application — Application for ! 

leave to sue, whether judicial proceeding — Sanc- 
tion refused by lower Court. 

An application was made in the small 
Cause Court, Calcutta, on behalf of the 
defendent, for sanction to prosecute the 
plaintiff, under S. 209, I, P. C. for having t 
fraudulently and dishonestly and with in- 
tent to injure and annoy the defendant 
made a claim which he knew to be false and 
also under S. 103, I. P. C. for having, in an 
application for leave to institute a suit, know- 
ingly and intentionally made a false statement 
when legally bound to state the truth. The 
Judge of the Small Cause Court refused the 
Sanction, on the ground that the statements 
were not made in the course of a judical 
proceeding and that there had been an undue 
and unreasonable delay in making the applica- 
tion. Defendant then applied to the High 
Court, and the learned Judge who heard the 
application came to the conclusion that the 
statement had been made in the course of a 
judicial proceeding, and that the delay had j 
been explained away; and he made an order 
that the matter should be further investigated 
by the learned Judge of the Small Cause Court 
and that that judge should determine, upon 
the materials placed before the Court and 
having regard to his decision, whether or not 
sanction should bo granted: //cW, (1) that the 
order of the learned Judge of the High Court 
was a “ judgment” within the meaning of 
Cl. 15 of the Letters Patent and that an 
appeal lay against that order under that clause; 
(2) that under S. 195 (0) the sole power given 
to the learned Judge of the High Court was to 
•J revoke a sanction given or to grant a sanction 
refused by the subordinate Court and that he 
had no power to remand the case for further 
enquiry and decision by the Small Cause Court. 
Budhu Lai v. Chatter Gope. 

18 Cr. L. J. 497 : 

39 I. C. 465 : 21 C. W. N. 269 : 

5C. L.J. 193 :44CaI. 816: 

A. I. R. 1918 Cal. 850. 

S. 195 — Application by whom valid — 

Sanclion to prosecute — Application by person 
not party to suit. 

No Court should entertain an application for 
sanction to prosecute made under S. 195 by a 
person, not a public servant, who was not a 
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party to the suit out of which the proceedings 

have arisen. Prabh Dial v. Gurudit Singh. 

23 Cr. L. J. 510 : 
68 I. C. 46 : 4 L. L. J. 89 : 
A. I. R. 1922 Lah. 194. 

S. 195 — Application — Complaint against 

three persons j;i respect of same offence — 
Complaint against two alone — Fresh complaint 
against third, — Public interest. 

An application was made for a complaint 
against A and H and another unnamed person 
wliosc character and description were indicated, 
in respect of an offence of forgery. The 
Magistrate refused to make a complaint. The 
applicant appealed to the High Court and the 
High Court made a complaint against A and 
B. Tile complaint came for investigation be- 
fore anollier Magistrate who after a lapse of 
some time directed the Public Prosecutor to 
apply to the successor of the Magistrate who 
had refused to make a complaint for a com- 
plaint to be made against the unnamed person: 
Held, that the succeeding Magistrate had power 
to make n fresh complaint. The first principle 
to be considered in such matters is that it is the 
public interest which is paramount in the 
matter. Sujauddin v. Emperor. 

30 Cr. L. T. 1034 : 
119 I. C. 381 ; 33 C. W. N. 343 : 
I. R.1929 Cal. 797 : A. I. R. 1929 Cal. 242. 

S. 195 — Application — Duty of Superior 

Court — Superior Court, whether can taUe addi- 
tional evidence. 

In considering an application under S. 195 (6), 
a superior Court is competent to take 
and consider additional evidence for the pur- 
pose of satisfying itself whether sanction should 
or should not be granted. Jagrtip Shukul v. 
Emperor. 19 Cr. L. T. 4 : 

42 I. C. 915 : 15 A. L.J. 844 : 40 All. 22 : 

A. I. R. 1918 All. 332. 

S. 195 — .‘Ipplication — Judicial proceed- 
ing. 

Per Curiam. — An application for leave to sue 
is a stage in a judicial proceeding. Budhu Lull 
V. Chotu Gopc. 18 Cr. L. J. 793 : 

41 1. C. 313 : 25 C. L. J. 401 : 21 C. W. N. 654 : 

A. I. R. 1917 Cal. 527. 

S. 195 — Application. 

In dealing with an applibation for sanction 
under S. 195 in appeal, a superior Court has 
inherent power to take such steps as may 
be necessary to enable it to discharge the duty 
imposed upon it, e. g., to take further evidence 
in its discretion. Budhu Lai v. Chattu Gope. 

18 Cr. L.J. 497 : 
39 I. C. 465 : 21 C. W. N. 269 : 5 C. L. J. 193 : 

44 Cal. 816 : A. I. R. 1918 Cal. 850. 

S. 195 — Application. 

Ordinarily an application for sanction to pro-' 
secute for giving false evidence should be made 
to the Court in which the alleged false evidence 
was given. Aung Gyi v. Emperor. 

18 Cr. L.J. 97 (b) : 
37 I. C. 305 : 9 Bur. L. T. 202 : 
A. I. R. 1917 L. Bur. 24 - 
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S. 195 — Application — Sanction for pro- 
secution — Application for sanctio7i, if necessary. 

A sanction to prosecute given under S, 195 
implies an application for sanction and not a 
mere general and vague order. Nga Kyoto 
Zan V. Nga Kyi Dan. 17 Cr. L. J. 59 : 

32 I. C. 651 : U. Bur. R. 1915 II 91. 

S. 195 — Application for sanction. 

Where there is no application for sanction, 
the proceeding is virtually a complaint and 
the procedure enjoined by S. 476 should be 
followed. Emperor v. Jhamandas. 

12 Cr. L. J. 320 : 
10 I. C. 616. 

S. 195 — Application — Sanction to pro- 
secute, letter from Sub-Inspector of Police to 
Magistrate, zohethcr application. 

Petitioner in his evidence before a Magis- 
trate denied the fact of his examination by 
the Police. Thereupon a Sub-Inspector of 
Police wrote a letter to the Magistrate pray- 
ing for sanetion to prosecute petitioner for 
giving false evidence. A correspondence took 
place between the Magistrate and the Police, 
and notice was issued to the petitioner who 
filed a counter-petition. This counter-petition 
was also sent by Magistrate to Police for 
remarks, and on the receipt of the latter, 
the Magistrate granted the sanction asked for 
by the Police : Held, (1) that the letter of the 
Sub-Inspector to the IMagistrate Avas an appli- 
cation within the meaning of S. 195, Cr. P. C. 
In re : Nataraja Pathan, 18 Cr. L. J. 277 : 

38 I. C, 309 : A. I. R. 1918 Mad. 992. 

S. 195 — Application. 

Sanction to prosecute should not be accord- 
ed until there is an application for sanction 
before the Court. In cases where imputations 
are made against influential Police Olficers, a 
District Magistrate should, if practicable, retain 
the cases in his own hands, and should adhere 
to the procedure laid doAvn bj' law with more 
than ordinary strictness. The complainant 
himself should be examined without delay and 
should be required to produce his witnesses 
at the earliest possible opportunity. Ali 
Muhammad v. Emperor. 

12 Cr. L. J. 539 : 
12 I. C. 515 : 2 P. R. 1912 Cr. : 

11 P. L. R. 1912. 

Ss. 195 (b), 476 — Application of. 

S. 476, Cr. P. C., must be read Avith S. 195 
and is consequently restricted by the limita- 
tions contained in Cl. (4) of that section. 
Tayabullah v. Emperor 18 Cr. L. J. 13 : 

36 I. C. 845 : 24 C. L. J. 134 : 
20 C. W. N. 1265 : 43 Cal. 1152 : 

A. I. R. 1917 Cal. 593. 

■ Ss. 195, 476 — Application — Procedure — 

Order under S. 476 infructuous—Ordcr under 
S. 195 not illegal — Application under S. 195 
presented by minor should be presented through 
next friend. 

After action has been taken under S. 476, 
Cr. P. C., and an order has been made Avhich 
proves infructuous because not made in accord- 
ance with that section or because it is defective 
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in form, there is no reason Avhy an application 
properly made under S. 105 should not be 
entertained. The position AA'ould be different 
if the order under S. 476 Avas set aside on the 
merits. An application presented under S. 195, 
Cr. P. C. to a Civil Court, for sanction to 
prosecute a person, by a person AA’ho is an 
infant, ought to be presented on his behalf by 
a properly appointed next friend. The Court 
Avill not entertain an application AA’hich is not 
so presented. The objection goes to the root 
of the matter and may be taken successfully in 
the Appellate or the Revisional Court. ' 
Rajcndra Nath Das v. Mukta Rani Dasi. 

11 Cr. L. J. 327 : 

6 I. C. 367. 

Ss. 195, 476, 190 (1) {a), S19~Applica- 

tion — Penal Code (Act XLV of 1860), S. 193 — 
Complaint instituted by stranger to proceedings 
— Magistrate erroneously taking cognizance of 
offence — Interference on revision. 

One B. presented complaint to the District 
Magistrate alleging that A had giA^en false 
CAddcncc as Avitness in a criminal trial in the 
Court of the Honorary Magistrate, 2nd Class, 
and praying that A might be punished for this 
offence. B Avas not a party to the case and 
apparently had no personal concern AA'ith the 
proceedings in Court. On this complaint, the 
District Magistrate ordered A‘s trial for giA'ing 
false cA'idence and made the case over to a 
First Class Magistrate : Held, (1) that the Dis- 
trict Magistrate’s order coujd not be supported' 
by S. 195 or S. 476, Cr. P. C. as (a) no appli- 
cation for sanction under S. 105 had been 
made and no sucii application AA’as granted ; 
(b) A’s statement Avas not made before the 
District Magistrate ; and it AA’as brought under 
his notice not in the course of a judicial pro- 
ceeding, but on the complaint presented to 
him by B ; (2) that as S. 195, Cr. P. C., had 
not been complied AA’ith, the complaint pre- 
sented by B to the District Magistrate, AA’ith 
a AUCAV to his taking cognizance under S. 190 
(1) (n), should have been summarily 

dismissed ; • (3) although in vieAV of S. 529, 
Cr. P. C., the mere fact that the District 
Magistrate has erroneously taken cognizance 
of an offence under S. 190 (1) (a) AA’ould 
not by itself be sufficient ground for interfer- 
ence on revision, yet as the case had not yet 
gone to trial, and it did not appear to be one 
in AA'hich sanction, if it had been applied for, 
could properly haA’^e been gWen, and as .B’s 
complaint Avas not instituted in the interest 
of justice, but apprently, it AA’as merely intend- 
ed to give trouble to an enemy, the irregu- 
larity became material, and the order, for 
prosecution must be set aside. AbdulJamal 
V Emperor, 14 Cr. L. J. 107 : 

18 I. C. 677 ; 13 P. W. R. 1913 Cr : 

68 P. L. R. 1913. 

S. 195, Sub-s. (1), Cl. (A) and (B)— 

Application — Sanction of Court — Application 
— Necessity of — Police report, whether sufficient 
application. 

A Police report is a sufficient application 
for the purpose of thd laAV to justify the 
Magistrate in giving the sanction under 
S. 195, Cr. P. C. if an application is needed 
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at all. Even if a Court ought not to 
preceed except upon an apj)liealion when 
acting under S. 19.“j (1), (6), an appli- 

cation is not necessary in cases which coinc 
under S. 195 (1) (a), Cr. P. C. PancUu 
Mandal v. Emperor, 

14 Cr. E. J. 292 ; 
19 I. C. 94S : 17 C. W. N. 976 : 

41 Cal. 14. 

S. 195 (6) — Applicatiou. 

Application under S. 195 (9), Cr. P. C. is 
i^'in its nature an .appeal. JIardco Singh v. 
Hanumandal Narain. 1 Cr. L. J. 7 : 

24 A. W. N. 10 ; 26 All. 244. 

S. 195 (6) — Appticalioii — Snuction to 

prosecute — Application to Appellate Court, 
xohether appeal. 

Although an application to an Apiicllalc Court 
under S. 105 (G), Cr. P. C. is akin to an appeal 
and is treated as an appeal it is not an appeal 
for the purposes of the Limitation Act. Putina 
Lai V. Jamita Mai. 22 Cr. L. J. 177 : 

60 I. C. 33 : 1 Lah. 602. 

S. 195 — Application for sanction — Cross- 

c.vaminati3U on affidavits. 

On principle and as a 
cross-examination should 
allidavits made in support 
for sanction to prosecute. 

, disclose materials suincient 
’ facie case, that is all that 
stage. Safurabai v 


general rule, no 
he allowed on 
of an application 
If the allidavits 
to raise a priina 
is needed at that 
Abdullah. 

10 Cr. L. J. 539. 

4 I. C. 273 : 11 Bom. L. R. 1164. 

S. 195 — Applicalion for sanction — 

Perjury committed before Munsif — Munsif 

transferred ■ — Sanction, by zohoin to be 

granted. 

An application for sanction to prosecute a 
witness in respect of a false slaleinent 
alleged to have been made by him in a 
eivil suit before a illunsif, who lias been 
transferred from the district, is cognizable 
bj' the Subordinate .ludge, First Class, to 
whom appeals lie from the IMunsif’s Court. 
Dina Nath v. Muhammad Abdulla. 

22 Cr. L. I. 325 : 

61 I. C. 53 : 2 Lah. 57 : 

A. I. R. 1921 Lah. 28. 

S. 195 (7) — Application for sanction — 

Revision. 

Where a suit was tried by a Subordinate 
.Judge in the exercise of his Small Cau.se 
Court powers and subsequent to the dismissal 
of the suit, an application for sanction under 
S. 195, Cr. P. C., was made by the defendant 
to prosecute the plaintiff for jicrjury and the 
Subordinate Judge refused to grant the sanc- 
tion : Held, that an application for revision 
from such an order lay to the Court of the Dis- 
trict Judge. Ram Dayal v. DtvarJea. 

18 Cr. L. J. 899 ; 

42 I. C. 131 : 20 O. C. 223 ; 

4 O. L. J. 529 : 

A. I. R. 1917 Oudh 122. 

S. 195 — Application for sanction to pro- 
secute, appeal from — Direction to take fresh 
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j evidence — Legality — Revision petition to the High 
; Court, dismissal of — Right of appeal to the High 
I Court— Letters Patent, 1SG6. S. 15— Judgment, 
I meaning of. 

' When an applicalion for sanction to prosecute 
; comes before the District Judge on appeal 
I from the District Munsif under S. 195, Cr. P. C. 

* the District .Judge has no jurisdiction to 
I direct the District Munsif to take fresh evi- 
dence. The dismissal of tlie revision petition 
in this e.ase by a single judge of the High 
Court (on the ground that the objection 
therein taken to the jurisdiction of the 
Lower .\])pellatc Court to pass the order in 
question was unfounded) is a judgment within 
the meaning of S. 15, Letters Patent, and there- 
fore appealable. Rama Iyer v. Vcnkatachala. 

, 5Cr. L.j.288 : 

i 2M. L. T. 84: 17M. L.J. 123. 

S. 195 — .ipplication for sanction to 

I prosecute — Made before amendment of Code — 
j Applieation kept pending till after its amendment 
— Pendency of application, ivhcthcr rejection of 
I applicalion — Jurisdiction of superior Court to 
1 order prosecution. 

> An applicalion for sanction to prosecute, filed 
I under S. 195 before the amendment of the Code 
I in 192;!, remained pending in the lower Court 
I till sometime after the Code was amended. 

. Then the District Court, to which the lower 
Court w.as subordinate, acting under S. 470-A 
; ordered prosecution under S. 47C of the Code : 

' Held, that, as the pendency of the application 
' for sanction did not mean rejection of the 
! application within the meaning of S. 47C-A, the 
District Court w.as competent to order prose- 
cution. Ramdas Vishnudas v. Emperor. 

25 Cr.L.I. 1287: 
82 I. C. 359 : 26 Bom. L. R. 713 : 

A. I. R. 1924 Bom. 511. 

S. 195 (7) (b)—Case, meaning of. 

The word ‘case’ in S. 195 (7) (6), Cr. P. C. may 
mean cither the original case, out of which 
arose the case or proceeding in which the 
oireiicc is said to have been committed, or 
the actual proceeding in which the offence 
is said to have been committed. It must be 
construed with reference to the context in 
which it appears. There being a remote 
connection with the original suit and an 
immediate connection with the execution pro- 
ceeding, the case in connection with which 
the offence in question is alleged to have been 
committed, is tlie execution proceeding. Ajodhia 
Parshad v. Ram Lai. 13 Cr. L. J. 44 : 

13 I. C. 284 : 9 A. L. J. 124 : 

34 All. 197. 

S. 195 — Complaint, absence of. 

Absence of complaint under S. 195 is fatal to 
prosecution. Kali Charan v. Emperor. 

35 Cr. L. J. 789 : 
148 I. C. 784 : 11 O. W, N. 473 ; 

6 R. O. 434 (2) : A. I. R. 1934 Oudh 186. 

S. 195 — Complaint, absence of — Defect, 

curing of. 

The entire absence of a complaint ivithout 
which an offence cannot be taken cognizance 
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of under the law is not a defect curable by 
S. 537. Mohim Chandra Nath ■\\ Emperor. 

30 Cr. L. J. 658 : 
116 1. C. 638 : 33 C. W. N. 285 : 
49 C. L. J. 342 : 1. R. 1929 Cal. 494 : 
56 Cal. 824 : A. I. R. 1929 Cal. 172. 

S. 195 — Complaint against witnesses, 

etc. 

One complaint bj' Court against party to 
proceeding.s, witnesses and writer of a receipt. 
Court has no jurisdiction so far as witnesses 
and writer arc concerned. Ghansham Dass y. 
Emperor. 

151 I. C. 697 : 7 R. Pesh. 32 : 
A. I. R. 1934 Pesh. 81 (2). 

S. 195 — Complaint — Avoiding law by 

filing complaint under S. 500, I, P. C. 

The litigant who elects to allege that state- 
ments made in an affidavit are false, and on 
that allegation to present a complaint under 
S. 500, Penal Code, cannot be regarded as 
evading the law, even thougli it might have 
been open to him to wait until llic civil suit 
had been decided and tlien to invite the Civil 
Court to take action against the affidavitor 
for the offence of perjury and there is no 
infraction or evasion of tlie law patent upon 
the face of the proceedings to justify quashing 
of proceedings. Kalumal Gelomal v. Kissiimat 
Issardas. 36 Cr. L. J. 881 : 

156 I. C. 219 : 7 R. S. 228 : 
A. I. R. 1935 Sind 81. 

S. 195 — Complaint. 

Complaint before Magistrate, found on inquiry 
to be false — Magistrate cannot direct Sub- 
Inspector to file complaint under Ss. 182, 211, 
Penal Code. Order held not complaint within 
S. 195. Bacliclal v. Emperor. 

37 Cr. L. J. 324 : 
160 I. C. 797 : 16 P. L. T. 807 . 
2 B. R. 241 ; 8 R. P. 383 : 
A. I. R. 1936 Pat. 56. 

S. 195 — Complaint by Court. 

A and M entered into a conspiracy to injure a 
rival in business by getting him adjudicated 
insolvent. In persuance of this conspiracy, A 
and M procured the forgery of certain warrants 
for the attachment of immovable property 
belonging to the rival. M thereafter filed an 
application against the rival to get him 
adjudicated an insolvent. After an inquiry 
by the Insolvency Court the application to 
adjudicate was dismissed and the Insolvency 
Court made a complaint against A and M 
charging them with an offence punishable 
under S. 120-B read with Ss. 400 and 109 of 
the Penal Code. On this complaint the 
Magistrate, to Avhom the case Avas made over 
for disposal, framed charges against A and M 
under S. 120-B of the Penal Code. On appeal, 
the High Court set aside the complaint so far 
as it related to A on the ground that the 
InsolA’ency Judge had no jurisdiction to lay a 
complaint against A Avho Avas no party to the 
insolvency proceedings before him. The 
Counsel for the complaint thereupon drafted 
and presented a complaint against A in the 
same terms as the one Avhich had been laid by 
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the Insolvency Judge. On this complaint the 
Magistrate took proceedings against A and 
a joint trial of both A and M proceeded. 
During the course of the trial, objection was 
taken to the jurisdiction of the Magistrate to 
proceed against A in the absence of any 
complaint or consent such as Avas required by 
S. 19(>-A of the Cr. P. C. Tiie Magistrate 
thereupon framed alternative charges under 
Ss. 46G and 109 of the Penal Code against both 
accused ; Held, (1) that A not liaA'ing been 
a party to the proceedings before the Insol- 
vency Judge, he Avas not a person aa’Iio came 
•within the purvicAv of S. 195 (1) (c) and that, 
therefore, as regards him tlic proviso to Sub- 
s. (2) of S. 19G-A of the Code did not do aAA’ay 
AA’ith the necessity for the sanction of the 
Local Government to the initiation of proceed- 
ings against him; (2) tliat as regards A, there- 
fore, the Magistrate had acted entirely AA’ithout 
jurisdiction and the whole of the proceedings 
against him Averc A-oid and illegal; (3) that the 
Magistrate liaA’ing acted AA-ithout jurisdiction 
against A, the deflect in the proceedings could 
not be cured by framing an alternath’-e charge 
Avhich required no complaint or consent; (4) 
that the charge originally framed by the 
Magistrate against M Avas a charge Avliich 
Avas not set out in the complaint made by the 
Insoh’eney Judge and that it AA’as a charge 
AA'hich fell under Sub-s. (1) of S. 19G-A of the 
Cr. P. C. of Avhich tlie Magistrate could not 
lake cognizance AA’ithout a complaint by the 
GoA’crner-Gencral-in-Council or by the Local 
GoA’crnment; (5) that, therefore, the proceedr 
ings of tlic JIagistratc as against M after the 
framing of the charge, Avere Avithout jurisdiction 
and the alternative charge subsequently framed 
bj' the Magistrate could not be alloAA’Cd to 
stand, Abdul Baliim v. Emperor. 

26 Cr. L. J. 1329 ; 

89 I. C. 305 : 3 Rang. 95 : 

A. I. R. 1925 Rang. 296. 

— S. 195 — Complaint by Court, 

After a forged document has been produced 
in a Court, a criminal case cannot be started in 
respect of such document under S. 4G3, Penal 
Code, except on the AA'ritten complaint of the 
Court as proA’ided in S. 195 (1) (c). Kanliaiya 
Lai V. Bhagwan Das. 26 Cr. L. J. 1485 : 

89 I. C. 1053 : 23 A. L. J, 956 : 

48 All. 60 : A. I. R. 1926 All. 30. 

S. 195 — Complaint by Court — Allegation 

that Subordinate Judge committed offences under 
Ss. 465 and 466 during (rial of case before him. 
Where it is alleged that the Subordinate 
Judge before Avhom a suit AA'as proceeding, has 
himself abetted an offence under S. 193, I.P.C., 
and has also committed offences under Ss. 4G5 
and 4CG, I. P. C., no complaint, by the Court 
is necessary so far as offences under Ss. 405 
and 406 are concerned as he could not be said 
to be a party to the proceedings before the 
Court. Behari Lai v. Sheikh Abdul Qadir 
Hamyari. 41 Cr. L. J. 843 : 

190 I. C. 178 : 13 R. L. 140 : 

A. I. R. 1940 Lah. 292. 

S. 195 — Complaint by Court. 

Even Avhere the use as genuine of a forged 
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document under S. 471, Penal Code, is prior 
to the proecedingo before the Court, the 
complaint of the Court before which that 
document was filed or used is necessary under 
S. 105. In Tc : Thadi Suhhi Jteddi. 

32 Cr. L. J. 219 : 

129 I. C. 72 : 59 M. L. J. 229 : 

32 L. W. 273 : 1930 M. W. N. 689 : 

I. R. 1931 Mad. 216 : 

A. I. R. 1930 Mad. 869. 

S. 195 — Complaint by Court — False 

charge — Complaint made in Court — Suhsctiuent 
statement to Poliee — Prosecution far making false 
charge. 

The accused filed n complaint in Court against 
certain per.sons charging them with dacoity. 
After his complaint lie was sent for hj* the 
Police and made a statement to a Police OlRcer 
saying that he had filed a complaint in Court 
and that certain persons had committed dacoity 
in his house. The Police upon investigation 
found that the complaint was false and a 
superior Police Officer charged him with false 
accusation and the accused was put on his 
trial for an offence under S. 211 of the Penal 
Code : Held, that the accused having filed his 
complaint in Court before he made a statement 
to the Police Officer, Police Olficcr was not 
compelcnt to proceed against the accused and 
that the accused could not be tried for the 
offence charged without a complaint by the 
Court before whom ho has filed his own com- 
plaint. Ghaslaxcan Singh v. Emperor. 

27 Cr. L. J. 1014 : 
96 I. C. 870:24 A. L.J. 816: 
A. I. R. 1926 All. 613. 

S. 195~Complaint by Court — False 

charge to Police — Prosecution — Sanction, tchether 
necessary. 

Accused made a report to the Police against 
seven persons, five of whom were sent up for 
trial in a JIagistrate’s Court. The other two 
were not sent up, and the charge against 
accused was that he had hrought a false case 
against them. Tlic Public Prosecutor filed a 
complaint against the accused to that effect, 
and the latter was committed for trial by the 
Magistrate : Held, (1), that the offence, under 
S. 211 of the Penal Code, if any, committed bj’’ 
the accused, was committed by liim in relation 
to a proceeding in Court, and that as the 
sanction for the Court was not obtained and 
there was no complaint by it, the Committing 
Magistrate had no power to take cognizance 
of the offence. Emperor v. Gurditta, 

18 Cr. L. J. 548 : 

38 I. C. 692 ; 19 P. R. 1917 Cr. : 

20 P. W. R. 1917 Cr. ; 

A. I. R. 1917 Lah. 338. 

S. 195 — Complaint by Court — Informa- 
tion to Police followed by complaint to Magistrate 
— Judicial investigation — Charge found false — 
Prosecution under S. 21 J, I. P. C. — Sanction of 
Court. 

Where information of an offence laid before 
the Police is followed by a complaint to the 
Court based on the same allegations and making 
the same charge as that contained in the 
information to the Police, and the complaint on 
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being investigated by the Court is found to be 
false, no prosecution will lie against the com- 
plainant for an offence under S. 211, Penal Code, 
except with the sanction or on the complaint 
of the Court which made the said investigation. 
liro-.on, F. A. v. Ananda Lai Mullick. 

18 Cr. L J. 25 : 

36 I. C. 857 : 20 C. W. N. 1347 : 

25 C. L. J. 59 : 44 Cal. 650 : 

A. I. R. 1917 Cal. 596. 

S. 195 — Complaint by Court— Offence 

committed by party after termination of proceed- 
ings in respert of document produced during pro- 
reedings — Complaint of Court whether necessary. 

There were some criminal proceedings between 
A and 71. After the termination of the pro- 
ceedings a dooument which had been produced 
on behalf of .4 Avas taken out by a person who 
was identified as A by a Pleader. A filed 
an application before a M.agislratc slating that 
li and others had taken away the document 
forging tlic signature of A in the receipt. The 
M:igistratc took cognizance of the offence and 
issued warrants against the accused under 
Ss. .tl7, 4in, 420 and 100, Penal Code : Held, 
(1) that the Magistrate had jurisdiction to take 
cognizance of the case without a complaint 
under .S. 105 inasmuch as the offences were not 
committed by the parties to a proceeding 
while the said proceedings were pending in 
Court but long after the proceedings had come 
to a termination ; (2) tliat the allegations 

made by ,1 were such ns must be enquired 
into. Kartick Chandra Disicas v. Emperor. 

31 Cr. L. T. 1205 : 

127 I. C. 267 : 51 C. L. J. 51 : 

A. I. R. 1930 Cal. 278. 

S. 195 — Complaint by Court — Offence 

of disobeying order under S. lli, Cr. P. C. — Pro- 
secution — Complaint, necessity of. 

Where nn offence under S. 188, Penal Code, is 
committed by disobedience of orders of the 
.Sub-Magistrate issued under S. 144, Cr. P. C., 
no cognizance can be taken of this case without 
a proper complaint by that Magistrate as 
enacted by S. 105, and in any case, the very 
Sub-Magistrate cannot hear and decide the case 
himself. In re : Verappa Mnopan. 

40 Cr. L. J. 752 : 

183 I. C. 240 : 49 L. W. 474 : 

1939 M. W. N. 340 : 

1939 1 M. L. J. 573 ; 

12 R. M. 263 : A. I. R. 1939 Mad. 996. 

S. 195 — Complaint by Court — Penal 

Code, Ss, 193, 4G7 — Facts disclosing offences 
under Ss. 193, 467 — Private complaint for forgery 
without reference to Court, whether legal. 

Where the facts disclose an offence under 
S. 103, Penal Code, committed in relation to a 
proceeding in Court, under S. 195, Cr. P. C., no 
Court can take cognizance of such an offence 
otherwise than in the manner prescribed, and it 
makes no difference that the complin, mt, evi- 
dently to evade that provision, has elected to 
name the offence of forgerj’ in his pelition. In 
such a case the specific offence of fabricating 
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false evidence should be given a preference 
over the more general offence of forgery. 
Pcrianna Miiihirian v. Vcngu Ayyar. 

30 Cr. L. J. 322 : 
114 I. C. 360 : 28 L. W. 687 : 
1929 M. W. N. 196 : I. R. 1929 Mad. 280 : 
56 M. L. J. 208 : A. I. R. 1929 Mad. 21. 

S. 195 — Complaint by Court — Perjury 

committed in summary trial — Sanction, whether 
ought to he granted. 

Where, during the course of a summary 
trial, the Court is of opinion that perjury 
has been committed, it should take action 
itself instead of placing in the hands of a 
private person the right of vindicating the 
lav. Thah'ur Das v. Abdullah. 

20 Cr. L. J. 46 : 
48 I. C. 686 ; 16 A. L. J. 992 : 
A. I. R. 1918 All. 67. 

S. 195-~CompIainl of Court. 

Under the amended Cr. P. C. vant of a regu- 
lar complaint by a public servant or a Court 
in respect of an offence referred to under 
S. 193 is fatal to a prosecution. Amcraj Singh 
V. Emperor. 26 Cr. L. J. 751 : 

86 I. C. 287 : 23 A. L. J. 35 : 
A. I. R. 1925 All. 306. 

S. 195— Complaint by Court. 

Where an information given to Uie Police 
is followed by a complaint made in Court, a 
prosecution under S. 211, Penal Code, in res- 
pect of the information or complaint can only 
be instituted on a complaint being made by 
the Court to wliom tlie original complaint 
was made. Muhannnad Yassin v. Emperor. 

26 Cr. L. J. 889 : 
86 I. C. 825 : 6 P. L. T. 457 : 4 Pat. 323 : 

A. I. R. 1925 Pat. 483. 

• S. 195 — Complaint by Court. 

Where in such a case proceedings arc in- 
stituted on the complaint of the Police OiTiccr 
to whom the information was given and 
thereupon tlie Court makes an order summon- 
ing the accused person on a cliarge under 
S. 211, Penal Code, the order summoning the 
accused does not amount to a complaint by 
the Court within meaning of S. 193. Muham- 
mad Yassin v. Emperor. 26 Cr. I,. J. 889 : 

86 I. C. 825 : 6 P. L. T. 457 : 4 Pat. 323 : 

A. I. R. 1925 Pat. 483. 

S. 195 — Complaint bu Court— Validity 

of — Complaint disallowed by one Court — Fraudu- 
lent decree obtained from another Court — Court, 
which can start proceedings. 

Where a person after having a claim dis- 
allowed in one Court, obtains an ex irarlc 
decree in respect of the same from another 
Court, the institution of tlie second suit, and 
the obtaining of decree by fraudulent means, 
cannot be held to be an offence committed 
in relation to proceedings in the first Court 
so as to enable it to take action under 
S. 195, The action to be regular should be 
taken by the second Court, or by the Court 
to which both the Courts are subordinate. 
Vishnu Ram v. Emperor. 26 Cr. L. J. 1588 : 
90 I. C. 660 : 6 Lah. 445 . 7 JL. L. J. 341 ; 

A. I. R. 1925 Lah. 524. 
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Ss. 195, 476 — Complaint by Court, when 

to be made. 

It is the duty of a Court, as also that of a 
Police Officer aware of the commission of a 
cognizable offence, to make a complaint in 
cverj' case that comes to its notice of an 
offence which cannot be tried except on the 
complaint of a Court, unless the offence 
is trivial or the evidence available is not 
sufficient to make a conviction probable. 
Mrityunjay Prasad v. Ramrao. 

27 Cr. L. J. 1010; 

96 I. C. 866 : A. I. R. 1926 Nag. 485. 

S. 195 (1) — Complaint by Court — Penal 

Code (Act XLV of ISGO), Ss. 'l82, 211— Com- 
plaint to Magistrate — Report by Police that com- 
plaint is false — Complaint by Police for prosccu- 
ion of complainant — Legality of Proceedings — 
Complaint by Magistrate, necessity of — Prosecu- 
tion before disposal of original complaint, legality 
of — Complaint under Ss. 182 and 211, Pedal Code 
— Notice to shoio cause. 

Tiic petitioner made a complaint to a 
Magistrate of offences falling %vithin the 
purview of S. 211, Penal Code. The com- 
plaint was forwarded by the Magistrate to a 
Police Officer. The latter returned the 
same with a report that it was false and 
malicious and preferred a complaint against 
the petitioner of an offence under S. 211, 
Penal Code, Tiic Magistrate directed the '1 
Police Officer to submit a report for prose- 
cution under S. 182, Penal Code, and on 
receipt of the report, issued summons to the 
petitioner under S. 182 : Held, (1) that the 
Magistrate had no jurisdiction to prosecute 
the petitioner either under S. 182 or S. 211, 
Penal Code, on the complaint of the Police 
Officer as S, 195 (1) was a bar to his 
taking cognizance of the case except on the 
complaint of the iSIagistrate himself ; (2) 

that it was, at all events, improper if not 
illegal, to prosecute the petitioner before the 
final disposal of the complaint made by the 
petitioner either under S. 203, Cr. P. C., or 
otherwise. There is no law which renders 
it obligatory on a Magistrate, before starting 
a prosecution under S. 182 or S. 211, Penal 
Code, to allow an opportunity to the person 
wlio is to be prosecuted to prove the 
truth of the information or charge in 
respect of which it is proposed to prosecute 
him. Joldii Mian v. Mahmud Dafadar. 

30 Cr. L. J. 545 : 

115 I. C. 882 : 10 P. L. T. 77 : 

I. R. 1929 Pat. 258 : 

A. I. R. 1929 Pat. 92. 

S. 195 ( 1 ) (b) — Complaint by Court — 

False and defamatory siatement made by accused 
in his deposition as loititess — Offence falls under 
S. 193, Penal Code — Evasion of S. 195 by filing 
complaint under S. 500, J. P. C. 

Where a defamatory statement was made 
by the accused in his deposition as a witness 
and the finding is that the statement was 
deliberately false, the offence committed by 
the accused falls under S. 193, Penal Code, 
which cannot be taken cognizance of without 
a complaint by the Court and parties cannot 
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be allowed to evade the provisions of 
S. 195 (1) (b), by fding a complaint under 
anotlior provision of the Penal Code. 
Ganapalhi Asart v. Kujypttsicatni Asari. 

40 Cr. L.J.757: 

183 I. C. 179 (1) : 1939 M. W. N. 320 : 

49 L. W. 456 : 1939 1 M. L. J. 614 : 

12 R. M. 250: 

A. I. R. 1939 Mad. 493. 

— S. 195 (1) (b ) — Coinplaiul bp Court 

— Penal Cade, Ss. 193, 500 — Offence falling 
under S. 193 — Provisions of S. 195 (1) (b), evasion 
of. 

Parties cannot bo allowed to evade the pro- 
visions of S . in.j (1) (6) by tiling a complaint 
under another provision of the Penal Code. 
A charged li with tiicft of certain doctinicnls 
and records from a certain Academy, and in 
the afildavit tiled in support of the applica- 
tion for a search warrant and the sworn 
statement, A alleged that some of the articles 
had been secreted in the house of C. A 
search warrant was issued and C's house 
was searched. Nothing was fotind and li 
was ultimately discharged. C tiled com- 
plaint of defamation whicli was founded 
on the allegations in the allidavil and 
sworn statement ; Held, that the offence 
committed would fall under S. lO!}, Penal Code, 
which could not be taken cognizance of without 
a complaint by the Court. .‘Ibannwghasunda- 
ram Pillai v. Manicba Mudaliar. 

40 Cr. L. J. 542 : 

181 I. C. 86 : 49 L. W. 102 : 

1939 M. W. N. 192 (1) : 
1939 1 M. L.J. 412; 

11 R. M. 770 : 

A. I. R. 1939 Mad. 36S. 

S. 195 (1) (b) — Complaint bp Court — 

Penal Code (Act XT.V of ISOO), S. 211— 
Complainl to Poliee that certain named 
person had ciU and taken aimp eomplain- 
ant’s trees — No prosecution bp Police — 
Complainant filing complainl in Court 
— Police filing complaint under S. 211, Penal 
Code, against him — Prosecution under S. 211, if 
legal. 

It is undesirable . that where a case has 
been taken into Court, it should thereafter 
be open to the Police to evade the provisions 
of S. 105 of the Cr. P. C., by fding a 
complaint under S. 211, Penal Code, on 
the complaint by a Police Olfiecr ; the 
wording of S. 195 (1) (b) is_ quite wide 

enough, to require that in such circumstances 
the Court itself shall make a complaint. 
A person made a report to the Police that 
certain named persons had cut and taken 
away some of his trees. The Police did 
not prosecute these persons, and the 
complainant thereafter filed a complaint 
of theft in Court. Subsequently the Police 
filed a complaint against the complainant 
under S. 211 Penal Code : Held, that the 
complaint under S. 211, Penal Code, was a 
complaint of an offence alleged to have 
been committed in or in relation to a proceed- 
ing in a Court. Hence prosecution under 
S. 211, Penal Code, could not proceed 
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without a complaint of the Court. 
Sarup Singh v. Emperor. 

40 Cr. L. J. 638: 
181 1. C. 928 : 1939 N. L. J. 210 : 

11 R. N. 494 : 
A. I. R. 1939 Nag. 226. 

• S. 195 (1) (b) (c) — Complaint bp 

Court against abettor— Penal Code S. 211 — 
Offence under S. 211 — Complaint against 
abettors not parties to proceedings. 

The Court may make a complaint against a 
person under S. -17(5, Cr. P. C., for an 
offence under S. 21], Penal Code, if it is 
of opinion that the proceeding before the 
Court was caused to be started by that 
person, though he was not a parly to the 
proceeding before it. Obiter.— A different 
consideration may arise in respect of an 
offence mentioned in Cl. (c) of S. 195 (1). 
Akhla Kulla Chandhurp v. Emperor. 

31 Cr. L. J. 1145 : 
127 I. C. 65 : 52 C. L. J. 149 : 
A. I. R. 1930 Cal. 671. 

S. 195 (1) (c) — Complaint bp Court — 

Bp -.chom valid — Offence committed before 
Collector in appeal— District Magistrate, whether 
can order prosecution. 

A District Magistrate piia District Magistrate 
has no jurisdiction to take cognizance of an 
offence under S. 471, Penal Code, committed by 
.n parly to a proceeding in tiie Revenue Court 
of the Collector in rcs])cet of a document given 
in evidence in tiic course of an appeal. Bam 
Sahai v. Emperor. 19 Cr. L. J. 201 : 

43 I. C. 617 : 16 A. L. J. 68 : 40 All. 144 ; 

A. I. R. 1918 All. 329. 

S. 195 (1) (c) — Complaint bp Court 

— Prosecution for forgerp. 

A prosecution for forgery cannot be entertain- 
ed except upon the complaint of the Court 
before which the forged document was 
produced in evidence. Khairati Ram v. 
Malawn Bam. 26 Cr. L. J. 537 : 

85 I. C. 377 : 5 Lah. 550 : 
A. I. R. 1925 Lah. 266. 

S. 195 (1) (c) — Complaint bp Court — 

Prosecution under Ss. 419, 405, I. P. C. — Charge 
framed under S. 419— Production of false docu- 
maits in Court — Fresh prosecution under S. 465 
without complaint. 

A and B were proceeded against under 
Ss. 419 and 405, Penal Code, on the allegation 
that they had cheated a Headmaster into 
giving a certiheate for admission into an 
Examination Hall and B had written answ’er 
books posing as C. When the stage for fram- 
ing charge arrived, the Jlagistrate framed a 
charge under .S. 419 and left it to the prosecu- 
tion to take separate proceedings under S. 405. 
Tlie accused were finally acquitted on the 
charge under S. 419. The Prosecuting Inspector 
thereupon filed a complaint under S. 405. The 
Magistrate framed a charge but transferred the 
case to another Magistrate as he had already e.x- 
pressed an opinion in the former case : Held, 
that the prosecution could not proceed without 
a complaint by the former Magistrate before 
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whom the answer books were produeed. 
Keshab Chander v. Emperor. 31 Cr. L. 778 : 

125 I. C. 181 : 12 L. L. J. 1 : 
A. I. R. 1930 Lah. 225. 

S. 195 — Complaint — Complaint by 

public officer — Sanction by superior, whether 
necessary — Failure to examine complainant, 
effect of — Conviction by officer concerned in his 
public capacity. 

Where a Cantonment Magistrate convieted 
the aecused for obstrueting the bailiff of the 
Cantonment Small Cause Court in the exeeu- 
tion of a warrant issued by the Magistrate in 
his capacity of the Small Cause Court Judge 
and no sanction for prosecution was obtained 
nor was the complainant examined : Held, (1) 
that failure to examine the complainant was 
not a sufficient reason for setting aside the 
proceedings ; (2) that it was open to the 
bailiff, a public officer, to file a complaint 
without any sanction : (3) that in issuing the 
warrant as a Small Cause Court .fudge, the 
Magistrate was concerned in the matter only 
in his public capacity and was, therefore, 
neither a party nor “ personally interested” in 
the case within the meaning of S. 55G, Cr. P. C. 
Muso V. Emperor. 15 Cr. L. J. 649 : 

25 I. C. 977 : 8 S. L. R. 41 : 
A. I. R. 1914 Sind 19. 

S. 195 — Complaint — Contents of. 

A complaint under S. 195 read with S. 476 
should disclose the court before which 
and the occasion on which the offence is alleged 
to liave been committed. Hira Lai v. Emperor. 

33 Cr. L. J. 860 : 
139 I. C. 543 : 13 P. L. T. 370 ; 
I. R. 1932 Pat. 245 : 
A. I. R. 1932 Pat. 243. 

S. 195 — Complaint — Execution of de- 
cree concealing payments — Prosecution — Necessi- 
ty of complaint. 

A person against whom a decree had been 
passed, alleged certain payments in kind to 
the decree-holder wlio fraudulently concealing 
the facts from t!ie Court obtained from it 
further execution of the decree and a warrant 
of arrest against him : Held, that the offence 
was primarily an offence relating to the ad- 
ministration of justice. The main offence 
disclosed upon the facts was an offence under 
S. 210, Penal Code, and a written complaint 
by the Court as required by S. 195, Cr. P. C., 
was necessary. Bhimomal v. ,Jalo. 

37 Cr. L. I. 1007 : 
164 I. C. 797 : 29 S. L. R. 356 : 
A. I. R. 1936 Sind 123. 

S. 195 —Limitation — Complaint. 

A complaint requiring sanction under S. 195, 
Cr. P. C., is within time if filed within six 
months of the order of the Appellate Court, 
though not within six months of the order of 
the lower Court. Public Prosecutor v. Raver 
Unitohri. 15 Cr..L. J. 409 ; 

24 I. C. 145 : 26 m! L. J. 511 : 
15 M. L. T. 403 : A. I. P. 1914 Mad. 50. 

S. 195— Complaint by Public Prosecutor 

■ — Validity of. 
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A complaint by the Public Prosecutor is not 
equivalent to a complaint by the Court, and 
that it is doubtful whether the latter can 
delegate the duty of filing such a complaint. 
Emperor v. Gurditta. 18 Cr. L. I. 548 : 

38 I. C. 692 : 19 P. R. 1907 Cr. : 
20 P. W. R. 1917 Cr. : A. I. R. 1917 Lah. 338. 

S. 195 — Complaint by Public servant. 

A Magistrate has no jurisdiction to take 
cognizance of an offence under S. 173, Penal 
Code, except on tlie complaint in w'riting of 
the public servant concerned. Sri Narain 
Singh V. Emperor. 26 Cr. L. I. 446 : 

85 I. C. 62 : 22 A. L. I- 1005 : 47 All. 114 : 

A. I. R. 1924 All. 129. 

S. 195 — Complaint by Public servant. 

The essence of an offence under S. 182, Penal 
Code, is not tlic falseness of tlie information, as 
it is the essence of an offence under S. 211 of 
the Code, but the contempt of the lawful 
authoritj' of the public servant, and unless and 
until the public servant concerned chooses to 
move in the matter, the Court has no authority 
to do so suo motu, by whatever process it 
reaches that result. In re : Mulhu Goundan. 

26 Cr. L. I. 962 : 
87 I. C. 418 ; 1925 M. W. N. 108 ; 
21 L. W. 661 : A. I. R. 1925 Mad. 400. 

S. 195 — Complaint by Public Servant. 

IViien the Cr. P. C. provides that the Court 
shall not take cognizance of a certain offence 
without complaint from a public servant, it is 
open to a Magistrate to ignore this provision 
by the deviee of instituting tlie case with 
reference to some offence, of which he is entitl- 
ed to take cognizance, and then convicting 
the accused for the prohibited offence with the 
aid of S. 238. Sri Narain Singh v. Emperor. 

26 Cr. L. J. 446 : 
85 I. C. 62 : 22 A. L. J. 1005 : 
47 All. 114 : A. I. R. 1924 All. 129. 

S. 195 — Complaint by Public servant. 

Where, therefore, a charge against an accused 
person is altered from one under S. 211, Penal 
Code, into one under S. 182 , a conviction under 
the latter section is bad in the absence of a 
complaint by the public servant concerned. 
In re : hliithu Goundan. 26 Cr. L. I. 962 : 

87 I. C. 418 : 1925 M. W. N. 108 : 
21 L. W. 661 : A. I. R. 1925 Mad. 400. 

S. 195 (1) (a), (6), (7)— Complaint by 

Public servant — Information given to District 
Magistrate of person being in possession of fire- 
arms without license — Issue of search-warrant by 
Magistrate — Act whether judicial or executive — 
Information found to be false — Sanction for 
prosecution for giving false hiformation to public 
servant — Appeal, forum of. 

A Magistrate directing the issue of a warrant 
to search premises, on information received 
that the owner or occupant thereof is in 
possession of fire-arms without a license, acts 
as a Court and not merely as a public servant, 
whether he purports to act under the Cr. P, C., 
or under S. 25 of the Arms Act. Where a 
District Magistrate accords sanction for the 
prosecution of an informant on the ground 
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that his information proved to lie false, lie acts 
iudicially and his order is appealable to the 
Sessions Judge under S. lOo (7). Every 
Magistrate acting judicially is a Criminal 
Court. A Magistrate to whom, as a Criminal 
Court, a report is made in order that he might 
take action as a Criminal Court, receives that 
report as a Court. In rc : Gaddam PcnchtiUt 
lieddi. 20 Cr. L. J. 90 : 

48 I. C. 890 : 35 M, L. J. 686 : 
1918 M. W. N. 908 ; 42 Mad. 96 : 9 L. IV. 237 : 

A. I. R. 1919 Mad. 620. 

S. 195 — Complaint — Complaint, filed 

before sanction — Legality. 

A sanction to prosecute obtained after filling 
a complaint for an offence specified in S. 195, 
Cr. P. C., is bad in law, and a conviction based 
on such a complaint cannot be maintained. 
Itaja Ram v. Emperor. 17 Cr. L. J. 405 : 

35 1. C. 965 : 33 P. IV. R. 1916 Cr : 

A. I. R. 1916 Lah. 22. 

S. 195 — Complaint. 

Even where the use as genuine of a forged 
document under S. 471, Penal Code, is prior 
to the proceedings before tlie Court the 
complaint of the Court before which 
that document was filed or used is (?) 
In rc : Thadi Suhbi Rcddi. 32 Cr. L. J. 219 : 

129 I. C. 72 : 59 M. L. J. 229 : 
32 L. W. 273 ; 1930 M. W. N. 689 : 
1 I. R. 1931 Mad. 216 ; 

A. I. R. 1930 Mad. 869. 

S. 195 — Complaint — Explosives Act. 

Failure to comply with S. 8, Explosives Act 
— Complaint under S. 170, Penal Code, by Pro- 
secuting Inspector — It is not filed in com- 
pliance with S, 195. Mahadco v. Emperor. 

37 Cr. L. J. 180 : 
159 I. C. 932 : 31 N. L. R. 41 Sup. : 
8 R. N. 146 ; A. I. R. 1935 Nag. 241 ; 

S. 195 — Complaint, forum of. 

Allegation substantially amounting to com- 
plaint can form basis for prosecution, although 
defective in form. Abdul Rahman v. Emperor. 

33 Cr. L. J. 948 : 
140 I. C. 184 : 1932 A. L. J. 155 : 
I. R. 1932 All. 633 : A. I. R, 1932 All. 190. 

S. 195 — Complaint, necessity of. 

Cognizance by Magistrate under S. 100 (1) (c) 
upon his own knowledge or suspicion that an 
offence had been committed would not be 
sufficient in law. Mosa'ir Singh v. Emperor. 

36 Cr. L. J. 904 : 
156 I. C. 310 : 16 P. L. T. 440 : 
7 R. P. 713 ; A. I. R. 1935 Pat. 356. 

_ — S. 195 — Complaint, necessity of. 

Criminal Courts arc in the absence of com- 
plaint by Court, barred from taking cognizance 
of forgery committed in relation to proceed- 
ings in Court by a party to proceedings. 
Maniig Po Thin v. Ma Ma. 33 Cr. L. J. 919 : 

140 I. C. 44 : I. R. 1932 Rang. 208 : 

A. I. R. 1932 Rang. 139. 

S. 195 — Complaint, necessity of. 

Forged document produced in court in prose- 
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cution founded on it — Sessions Judge, can 
take cognizance without complaint of Commit- 
ting Magistrate. Sanjiv Ratnuppa v. Emperor. 

34 Cr. L. J. 357 ; 
142 1. C. 386 (2) : 34 Bom. L. R. 1090 : 
56 Bom. 488 : 1. R. 1933 Bom. 237 : 

A. I. R. 1932 Bom. 545. 

S. 195 — Complaint, necessity of. 

Obiter dictum. — A Magistrate should not take 
cognizance of such a case, without the com- 
plaint of the public servant to whom the false 
information was given, simply on the sanction 
of the Inspector of Police. Isscr v. Emperor. 

11 Cr.L.J.354 : 
6 I. C. 415. 

S. 195 — Complaint, necessity of. 

Offences under Ss. 407 and 471, Penal Code, 
cannot be taken cognizance of except on a 
complaint in accordance with the provisions 
of S. 195. Ilayat Khan v. Emperor. 

33 Cr. L. J. 452 (2) : 
137 I. C. 341 : 26 S. L. R. 73 : 
I. R. 1932 Sind 77 ; A. I. R. 1932 Sind 90. 

S. 195 — Complaint, necessity of. 

Where a complaint alleges that during the e.xc- 
ciition of a decree certain offences took place 
but none of the sections of the Penal Code on 
which the complaint is based is referred to in 
S. 195, it is not necessary to move the Court 
which passed the decree to file a complaint. 
Raghttbar Dayal Gupta v. Khusehar Prasad. 

36 Cr. L. J. 594 s 
154 I. C. 857 : 1935 O. W. N. 370 : 
7 R. O. 514 : A. I. R. 1935 Oudh 331. 

Ss. 195, 537 — Sanction — Complaint, 

necessity of. 

Where, therefore, the want of sanction for 
prosecution of a complaint is at once 
brought to tile attention of the Court, it is the 
duty of the Magistrate to refuse to take cogni- 
zanec of the complaint on the ground that he 
cannot do so by reason of the terms of S. 195 
of the Code. Zahir Singh v. Emperor, 

16 Cr. L. J. 310 ; 
28 I. C. 646 : 13 A. L. J. 345 : 
37 All. 283 : A. I. R. 1915 All. 110. 

S. 195 — (1) — Complaint — Necessity of. 

Complaint by Police Officer under Ss. 182 
and 211, Penal Code — Magistrate taking 
cognizance under S. 182 only — Trial and 
conviction under S. 211 without a complaint 
of the Magistrate before whom the infor- 
mant made the application is illegal. 
Subhag Ahir v. Emperor. 

33 Cr. L. J. 153 : 
135 I. C. 520 : 12 P. L. T. 905 : 
11 P, T. 155 ; I. R. 1932 Pat. 40 : 

A. I. R. 1932 Fat. 152. 

S. 195 (1) (b) — Complaint — Necessitu 

of. 

A complaint under S. 195 (1) (b), Cr. P. C,, 
is not necessary for a conviction under 
S. 193 of the Penal Code, where the fabri- 
cation of the evidence is not done with 
the intention of that false evidence being 
used in a Court of Law but only with the 
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intention of its influencing the Police in their 
investigation. Emperor v. Jsinail Khadirsab. 

29 Cr. L. J. 403 : 
108 1. C. 501 ; 52 Bom. 385 : 
30 Bom. L. R. 330 ; A. I. R. 1928 Bom. 130. 

S. 195 — Complaint. 

Offences not v’ilhin Sub-s. (1), Cl. (c) — Com- 
plaint by Court is not necessary — ^^Vitncss 
not being party, S. 47G does not apjjly. 
Proval Ranjan Barat v. ZJyna Sankar Bancrjcc. 

32 Cr. L. J. 883 : 
132 I. C. 241 : 58 Cal. 727 ; 
35 C. W. N. 98 : I. R. 1931 Cal. 561 : 

A. I. R. 1931 Cal. 438. 

S. 195 — Complaint — Panchayal Court. 

Suit in Panchayat Court on forged pro- 
note — Prosecution of plaintiff and attestors 
without complaint of Panchayat Court is 
not maintainable. Jn re : Appadnrai Nainar. 

37 Cr. L. T- 159 : 
159 I. C. 853 (b) : 59 Mad. 165 : 
1935 M. W. N. 946 (2) ; 69 M. L. J. 812 : 
8 R. M. 565 : A. I. R. 1936 Mad. 89. 

S. 195 — Complaint partiallij requiring 

sanction — Procedure. 

No complaint, the institution of which re- 
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S. 195 — Complainl — Tahsildar propos- 
ing to lodge complaint zmder S. ISG, Penal Code — 
Sub-Divisional Officer asking complainl to be 
lodged zmder S. 1S3, Penal Code — Papers for- 
zoarded to Naib -Tahsildar for necessary action — 
Proper cotnplainl. 

The alleged offence was that when a warrant 
for arrears of rent was about to be served on 
the accused, he detected the presence of the 
person about to serve the warrant and shut 
liimsclf up in liis house. On this the Tahslidar 
made the following report to the Sub-Di\dsionaI 
OlTicer : “ The defaulter by his closing the 

door has done an overt act to obstruct a public 
servant in discharge of a public function. I, 
therefore, propose to lodge a complaint under 
S. 18C, Penal Code, in the Court of Naib-Tahsil- 
dar (Mr. J). Submitted to Sub-Divisional 
Oflicer for favour of approval as this concerns 
the general worlcing of the talzzqa. “ On this 
the Sub-Divisional Oflicer endorsed ; “ A 
complaint may be lodged under S. 183, Penal 
Code,” and returned the paper to the 
Tahsildar, who then added to it “ forwarded to 
Naib-Tahsildar (Mr. J.) for favour of further 
action IIclzl, that the communications 


quires sanction under S. 195, can be entertained 
unless that sanction exists. But when a 
complaint combines such a complaint with a 
complaint which does not require .sanction, 
the Court must investigate the com- 
plaint which does not require sanction 
while refusing to investigate the complaint 
which requires it. Tarsu Beg v. Mzzhammad 
Yar Khan. 25 Cr. L. J. 688 : 

81 1. C. 176 : 21 A. L. J. 915 : 

A. I. R. 1924 All. 296. 

S. 195 — Complaizii — Particulars required 

in. 

A complaint ought to contain particulars 
of the offence with which a man is charged. 
Therefore, no inquiry should be started on a 
complaint which does not give suflicient 
particulars of the offence with which the 
accused is charged. Balijeppalli Seshayya v. 


between the Tahsildar, and the Sub-Divisional 
Olflcer did not constitute a complaint in writing 
made by a public officer to a Court having 
jurisdiction to tr^' the case within the meaning 
of S. 195. Syed Habib v. Emperor. 

39 Cr. L. J. 58 : 
172 I. C. 51 : 10 R. N. 152 : 
A. I. R. 1938 Nag. 106. 

S. 195 — Complamt, tohat is. 

Report by kurk Amin to Tahsildar of offence 
under Penal Code (XLV of 18G0), S. 18G — 
Tahsildar endorsing it and submitting it for 
necessary action to Sub-Divisional Officer — • 
Endorsement, amounts to complaint. Lachman 
Singh V. Emperor. 34 Cr. L. J. 614 : 

143 I. C. 686 : 10 O. W. N. 553 : 
I. R. 1933 Oudh 189 : A. I. R. 1933 Oudh 281. 

S. 195 (1) (a) — Complainl, zvhat is. 


Balijeppalli Subharai/adi. 26 Cr. L. J. 1589 (a): 

90 r. C. 661 : 1925 M. V/. N. 470 : i 
A. I. R. 1925 Mad. 1157. 

S. 195 — Complaint — Particulars required 

in. 

In respect of a complaint under S. 193, Penal 
Code, the false statement should be set out in 
detail. It sliould not be left to the Trying 
Court to find out what statements are false and 
w'hat statements are not false. Baljcppalli 
Seshayya v. Baljcppalli Szibbarayndi. 

26 Cr. L. J. 1589 (a) : 

90 I. C. 661 : 1925 M. W. N. 470 : 
A. I. R. 1925 Mad. 1157. 

S. 195— Complainl — Sanction granted 

to one person — Right of third persozi to institzite 
coinplaizit on the sanction. 

It is open to a Court to entertain a complaint 
on a sanction granted to a party other than 
the complainant under S. 195, Cr. P. C., and it 
does not matter whether the sanction is 
accorded to a particular person or is couched 
in general terms. In re : Mallipaddi Gopaz/a. 

13 Cr. L. J. ‘206 ; 

14 I. C. 206. 


On a report of a Sub-Inspector of Police that 
certain persons had sacrificed a cow againt 
the order passed by a Sub-Divisional Magistrate 
under S. 144, Cr. P. C., prohibiting such 
sacrifice within certain area, wdth a suggestion 
that cases under S. 188, I. P. C., should be 
started against those persons; the Sub-Divisional 
Magistrate sent the reports to the District 
Magistrate that those persons be prosecuted. 
The District Magistrate passed an order sanc- 
tioning the prosecution and making the case 
over to a particular Magistrate and returned 
the records to the Sub-Divisional Magistrate 
who then sent the cases to the Magistrate 
named : Held, that the reports sent to District 
Magistrate were not complaints under S. 195 (1) 
(o). The mere fact that the Sub-Divisional 
Magistrate while giving evidence before the 
trying Magistrate several months after, called 
them complaints did not make them complaints. 
Babu V. Emperor. 41 Cr. L. J. 228 : 

185 I. C. 745 : 1940 O. L. R. 43 : 

1940 O. W. N. 118 : 15 Luck. 344 : 

12 R. O. 278 ; A. I. R. 1940 Oudh 241. 

Ss. 195 (1), 403, 537— Complamt not 
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by proper person — Acquittal — Subsequent -trial 
properly instituted — Plea of acquittal, tchetlier 
valid. 

A Magistrate has no jurisdiction to try a case 
falling within S. 195 (1) (a) of the Cr. P. C. 
when there is no complaint in writing of the 
public servant concerned or of his superior as 
required by the section. AVhen a person is 
tried and acquitted of an offence under 
S. 195 (1) (a) on the ground that there was 
^ no complaint in writing of the public servant i 
i- concerned or his superior, he cannot, in a sub- | 
sequent trial properl 3 '- instituted, raise a plea I 
of previous acquittal under S. 403 of the | 
Cr. P. C. Fakir Mahomed v. Emperor. 1 

27 Cr. L. J. 1105 : I 
97 I. C. 417 : A. I. R. 1927 Sind 10. j 

S. 195 (1) (b) — Complaint by private | 

party. 

Complaint bj’ private person under S. 193, 
Penal Code, is not cognizable by Court and con- 
viction based on such complaint is not protected 
by Ss. 537 and 532 and should be set aside. 
In rc : Favanappa Fcddi. 33 Cr- L. J. 361 : 

136 I. C. 779 : 35 L. VV. ISO : 
1931 M. W. N. 1314 : 55 Mad. 343 : , 
62 M. L. J. 735 ; I. R. 1932 Mad. 315 : 1 
A. I. R. 1932 Mad. 253. j 

• S, 195 (a) — Complaint — Sanction to pro- 

_ secutc — Competent Court. 


Sub-Inspector to District Superintendent of Police 
that certain person committed offence and pray- 
ing for his prosecution forwarded to Magistrate 
— Whether complaint. 

Per Sulaiman, C, J. and Rachhpal Singh, J. 
{Bcnnet, J. — Contra). The communication 
made bj' the Sub-Inspector to the Superinten- 
dent of Police to the effect that a certain per- 
son has committed an offence under the Penal 
Code, and praying for his permission for filing 
a complaint against him, which is forward- 
ed bj’ the latter to the JIagistrate does not 
amount to a complaint within the meaning of 
S. 195. LaUhan v. Emperor. 

3S Cr. L. J. 57 : 

165 I. C. 769 : 1936 A. L. J. 1064 : 

9 R. A. 312 : I. L. R. 1937 All. 162 : 

1936 A. W. R. 905 : A. I. R. 1936 All. 788. 

S. 195 (1) (a) — Complaint — Offence 

committed before Coimnissioner appointed by 
Court. 

A Court which has appointed a Commissioner to 
examine accounts is competent to make a com- 
plaint under S. 195 (1) (n', Cr. P. C. in respect 
of an offence committed bj' a person before the 
Commissioner under S. 179 of the Penal Code. 
Nana Khandcrao Ghadgc v. Emperor. 

28 Cr. L. J. 1021 : 

106 I. C. 109 ; 29 Bom. L. R. 1476 : 

I. L. T. 40 Bom. 12 : A. I. R. 1927 Bom. 647. 


The accused was convicted of the offence 
under S. 183, Penal Code, bj' a Magistrate of 
the 1st Class for resisting the taking of pro- 
perty in an e.xecution case in the Munsitf’s 
Court. The attachment was made bj* the 
Naib-Sheriff attached to the Tahsil, and on the 
report of the Tahsildar, the District Judge 
being of opinion that a criminal prosecution 
should be instituted, ordered tlic papers to be 
sent to the Deputy Commissioner for proper 
orders to be passed in the matter. The trying 
Magistrate took cognizance of tlic case on the 
order of the Deputy Commissioner and convic- 
ted the accused. It was contended for him 
that there was no complaint or legal sanction 
against him and the conviction was, therefore, 
bad in law : Held, that order of tlic District 
Judge operated as a complaint and the convic- 
tion was not. illegal. Emperor v. Nihala and 
Mukha. 1 Cr. L. J. 36 : 

5 P. L. R. 7. 

j. S. 195 (1) (a) — Complaint by process- 

server. 

A process-server in Central Provinces is sub- 
. ordinate to a Nazir, District Judge or Judicial 
Commissioner and not to a Sub-Judge, and a 
complaint of an offence punishable under 
S. 180, Penal Code, in which the former is con- 
cerned, can be filed under S. 195 (1) (a), Cr.P.C. 
only by him or anj’’ one of tlic persons to whom 
he is subordinate and not by the Subordinate 
Judge or by any other Judge, even an Addi- 
tional Judicial Commissioner who is no more 
an executive superior of the process-server 
than the Subordinate Judge. Mrltyunjay 
Prasad v. Ramrao. 27 Cr. L. J. 1010 : 

96 I. C. 866 : A. I. R. 1926 Nag. 485. 

^S. 195 — Complaint — Communicalian by 


S. 195 (1) (a) — Complaint under — 

Application for withdrawal of — Forum. 

An application for withdrawal of a complaint 
under S. 195 (1) (a) made by a Sub-Divisional 
Magistrate should be made to the District 
Magi.strate and not to the Sessions Judge. 
Maini Misir v. Emperor. 28 Cr. L. J. 353 : 

100 I. C. 961 : 6 Pat. 39 : 
8 P. L. T. 488 : A. I. R. 1927 Pat. 111. 

S. 195 (1) (a) — Complaint — Information 

given to public servant — Successor, if can make 
complaint. 

The complaint prescribed in S. 195 (1) (a), is 
a public duty and responsibility, and must not 
be mistaken for a personal privilege, and a 
successor-in-ollice of the public servant to 
wliom information was given can make the 
complaint under S. 182, Penal Code. ' Govern- 
ment Advocate, Bihar v. Kumar Singh. 

39 Cr. U. J. 314 : 
173 I. C. 432 ; 16 Pat. 571 : 
19 P. L. T. 51 : 10 R. P. 408 : 
4 B. R. 274 ; A. I. R. 1938 Pat. 83. 

S. 195 (1) (b) — Complaint. 

Contradictory statements before Committing 
Magistrate and Sessions Court— Complaint by 
Sessions Court is competent. Inie: Marwadi 
Ganesh Mull. 33 Cr. L. J. 48 : 

134 I. C. 1137 fa) : 34 L. W. 377 : 
1931 M. W. N. 1061 : 61 M. L. J. 914 : 
55 Mad. 178 : I. R. 1932 Mad. 1 (1) : 

A. I. R. 1931 Mad. 778. 

S. 195 (1) {c)— Complaint. 

Complaint stating facts disclosing minor and 
graver offence — - Prosecution should be for 



1^63 ALL iNi)iA CRiMItjAL blGESt (1904—1940) i3G4 


Cr. P. CODE (1898), S, 195 

graver offence. K. Dholliah v. Snb-Jnspcctor 
of Police, Wellington Station. 

32 Cr. L. J. 1215 : 

134 I. C. 813 ; 34 L. W. 329 : 

1931 M. W. N. 513 : 61 M. L. J. 770 : 

54 Mad. 1018 : I. R. 1931 Mad. 861 : 

A. I. R. 1931 Mad. 702. 

S. 195 (1) (b) — Complaint — Complaint 

to Police — Subsequent complaint to magistrate 
on same facts — Merger — Prosecution for false 
charge — Complaint by Magistrate, vjhcthcr neces- 
sary — Committal before filing of complaint to 
Magistrate, validity of. 

The accused made a complaint to the Police 
which was found to be false and he was commit- 
ted for trial to the Sessions Court for an offence 
under S. 211 of the Penal Code. Subsequently 
he made a similar complaint to a Magistrate 
and contended that the committal proceedings 
should be quashed as there was no complaint 
in writing by the Magistrate within the mean- 
ing of S. 195 of the Cr. P. C. : Held, that the 
principle, that where a eomjilainant makes a 
complaint to the Police and subsequently 
makes a similar complaint to the Magistrate, 
the complaint to the Police merges in the com- 
plaint to the iMagistratc and the complainant 
cannot be prosecuted for having made a false 
accusation without a conjplaint by the Magis- 
trate, was not applicable to the case inasmuch 
as there was no complaint to the Magistrate 
at the time of the committal order, and that 
the committal order was, therefore, perfectly 
valid. Emperor v. Ckha Mahadu Barasc. 

29 Cr. L. J. 225 : | 
107 I. C. 51 : 29 Bom. L. R. 1390 : 

A. I. R. 1928 Bom. 22. 

S. 195, (1) (b) — Complaint — If necessary 

— False report to Police — Subsequent complaint in 
Court — Prosecution under S. 211, Penal Code. 

A person who prefers a false charge to the 
Police, and subsequently lodges a complaint in 
Court, which is dismissed, can be prosecuted for 
the offence under S. 211, Penal Code, without 
any complaint from the Court which dealt with 
his complaint. In such cases the offence under 
S. 211 is complete when the false report is made 
to the Police, and it cannot be said to have 
been committed in relation to any proceedings 
in Court, simply because a complaint was 
subsequently filed. Prag Datl Thvari v. 
Emperor. 29 Cr. L. J. 938 : ' 

111 I. C. 858 : 1929 A. L. J. 68 ; 

A. I. R. 1928 All. 765. 

S. 195 (1) (b) — Complaint — Proper 

authority. 

Under S. 195 (1) (6), Cr. P. C., the complaint 
can only be made by the Court before whom 
the offence is alleged to have been committed, 
and not the particular public servant concerned 
who made the enquiry. Ram Ajodhya Singh v. 
Emperor. 28 Cr! L. J. 643 : 

103 I. C. 99 ; 8 P. L. T. 674 : 

A. I. R. 1927 Pat. 327. 

S. 195 (1) (b) — Complaint— Several 

persons charged roith commission of offence hut 
only some proceeded against — Complaint under 
S. 211 by persons not tried, competency of — Com- 
plaint in loriting by Court, necessity of. 


Cr. P. CODE (1898), S. 195 
Where a report is made to the Police charging 
several persons with an offence and some of 
them only arc challancd and tried, a complaint 
under S. 211, Penal Code, against the maker of 
the report by a person not challancd and tried 
is competent. It is not necessary that the 
proceedings should be initiated by a complaint 
in writing by the Court which tried the case 
against the rest of the persons charged. 
Mtthammada v. Emperor. 29 Cr. L. J. 605 : 

109 I. C. 685 : 10 L. L. J. 218 : 
9 Lah. 408 : 29 P. L. R. 415 : 
A. I. R. 1928 Lah. 259. 

S. 195 (1) (c) — Complaint — Complaint 

against person not party to suit — Court, jurisdic- 
tion of. 

For offences mentioned in S. 195 (c), the Court 
has jurisdiction to file a complaint only against 
parties to the suit. Mg. Since Phuic v. Ma Me 
Hmolce. 26 Cr. L. J. 500 : 

85 I. C. 244 : 3 Bur. L. J. 344 : 
3 Rang. 48 : A. I. R. 1925 Rang. 195. 

S. 195 (1) {c)— Complaint, when neces- 
sary. 

A complaint is necessary under S. 195 (1) (c), 
Cr. P. C., only if the offence is committed in 
connection with proceedings pending in a Court 
and not before an Executive OITicer. Faqir 
Singh V. Emperor. 29 Cr. L. J. 1028 ; 

112 I. C. 356 : A. I. R. 1928 Lah. 759 (6). 

S. 195 (b) — Complaint, definition of — 

Letter of District Judge. 

A document was tampered with during the 
pendency of a suit before a Munsif. The Munsif 
reported the fact to the District Judge who 
^s•^olc to the District Magistrate to take action 
in the matter : Held, that the letter of the 
District Judge to the District Magistrate fell 
within the definition of a complaint under 
S. 195 (b), Cr. P. C. Dcbi Prosad v. Emperor. 

13 Cr. L. J. 829 : 
17 I. C. 573 : 10 A. L. J. 361 : 35 All. 8. 

S. 195 {c)— Complaint. 

A Court cannot take cognizance of an offence 
under S. 407, Penal Code, without a complaint 
as required by S. 195 (c), Cr. P. C. Ram 
Samujh v. Emperor. 27 Cr. L. J. 969 : 

96 I. C. 521 : 3 O. W. N. 614 : 
A. I. R. 1926 Oudh 485. 

S. 195 (c)— Complaint— Execution pro- 
ceedings — Receipt produced by judgment-debtor 
but returned by Court — Prosecution for forgery — 
Necessity of complaint. 

Where the judgment-debtor produces a receipt 
in execution proceedings but the judge returns 
it on the ground that it was out of time, the 
document must be deemed to have been 
“produced” in Court within the meaning of 
S. 195 (c) of the Cr. P. C., and a complaint by 
the Judge is necessary in order to give jurisdic- 
tion to the Court to try the accused for an 
offence under S. 4G7, Penal Code. Gulabchand 
Rupii V. Emperor. 27 Cr. L. J. 251 : 

92 I. C. 427 : 27 Bom. L. R. 1029 : 
49 Bom. 799 : A. I. R. 1925 Bom. 467. 

S. 195— Construction — Order sanctining 

prosecution, interpretation o''. 

Where an application for the grant of sanction 
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to prosecute for perjury sets out the statements j 
complained of, the order granting sanction ' 
must be deemed to liave been passed with j 
respect to the statements alleged in the appli- i 
cation. Kashmiri Lai v. Kishen Dei. 

26 Cr. L. J. 90 : 
83 I. C. 650 : A. I. R. 1924 All. 563. 

S. 195 — Costs. 

In an inquiry for the purpose of S. 195, 
Cr. P. C., is there is no authority for granting j 
. costs. Tha H'ln v. Kga San. ' 

14 Cr. L. J. 422 ; I 
20 I. C. 406 : U. B. R. 1913 I, 166. | 

S. 195— ‘Costs.’ j 

It is improper to award costs to a person who j 
applies for sanction under S. 105, Cr. P. C. , 
Krishna Proshad v. Kabindra Nath. 

13 Cr. L. J. 6 : 
13 I. C. 99. 

S. 195— ‘Costs.’ 

Proceeding of a Civil Court under S. 195, 
Cr.P.C., is to be treated as of a criminal nature, 
and no costs should be awarded in such pro- 
ceedings. Nallapparaju Venkataramarajn v. I 
Medisetti Achayya. 17 Cr. L. J. 184 (a) : ■ 

33 I. C. 824 : A. I. R. 1917 Mad. 158. | 
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ricatc was made is necessary. Hasam Ajam 

Bhakhara v. Emperor. 35 Cr. L. J. 848 : 

148 I. C. 1011 ; 36 Bom. L. R. 221 ; 

6 R. B. 326 : A. I. R. 1934 Bom. 185. 

S. 195 (1) (b) — Complaint — Court 

competent to file. 

An oiTence of abetment of perjury was com- 
mitted during an enquiry into a murder case 
before a First Class Magistrate. An applica- 
tion for the grant of sanction to prosecute 
the accused was made to the Magistrate, but 
before the application could be disposed of, 
the Magistrate was transferred and was suc- 
ceeded by a Second Class Magistrate who had 
not the power to commit to the Court of 
Session. Before giving over charge, the First 
Class Magistrate sent the papers to the Dis- 
trict Magistrate, who granted the sanction 
required : Held, that the District Magistrate 
had jurisdiction to dispose of the application, 
inasmuch ns he was the successor of the First 
Class Magistrate to the extent that he had 
power to commit to the Court of Session, 
and was “such Court” referred to in S. 195 
(1) {h). In re : Itamrao N. Bellnry. 

19 Cr. L. J. 332 ; 

44 I. C. 348 ; 20 Bom. L. R. 117 : 

42 Bom. 190 : A. I. R. 1918 Bom. 244. 


S. 195 — Costs — Proceeding for sanction 

taken in Civil Court-Court, whether has power to 
^ give costs. 

The powers under the C. P. C. ns to cost can- 
not be imported into a criminal proceeding. 
A proceeding for sanction under S. 195 though 
taken in a Civil Court, relates to a criminal 
matter and the Court lias no power to give 
costs as there is no provision in the Cr. P. C. 
for awarding costs in such a matter. Bhola 
Nath Khanka v. Puma Chandra Bancrjcc. 

23 Cr. L. J. 458 : 
67 I. C. 730 : 25 C. W. N. 661. 

S. 195— ‘Costs’ — Sanction to prosecute 

refused. 

It is not competent to a Court to make an 
order ns to costs in proceedings under S. 195, 
Cr. P. C. Bishen Das v. Bahmat Khan. 

16 Cr. L. J. 282 ; 
28 I. C. 329 : 5 P. R. 1915 Cr. : 
A. I. R. 1915 Lah. 440. 

S. 195— Complaint— Court competent to 

file. 

Where an ofience is committed bj' a party 
to a proceeding in a civil suit in respect of 
a document given in evidence in such suit, 
no Criminal Court can take cognizance ex- 
cept on the written complaint of the said 
Civil Court under S. 195, Cl. (1) (c). Mon- 
tajaddi v. Emperor. 34 Cr. L. J. 526 (2) : 

143 I. C. 15 : 1. R. 1933 Cal. 342 : 

A. I. R. 1933 Cal. 481. 

S. 195 — Court— Competent to file com- 
plaint. 

Attempt to fabricate false evidence in one 
Court— Case heard by another — Prosecution for 
attempt — Complaint of Court which heard 
case and suit of Court in which attempt to fab- 


S. 195 — Court competent to grant sanc- 

I tion. 

I It is necessary that a Court granting sanc- 
I tion for prosecution under S. 19.1, Penal Code, 

I in the case of contradictory otsitements should 
be empowered to s.anction prosecution in res- 
pect of each of the statement said to be 
contradictory of each other. Bcddi Bami Beddi 
v. Public Prosecutor of Kurnool. 

15 Cr. L. J. 612 : 
25 I. C. 524 : 1914 M W. N. 793 : 
27 M. L. J. 586 : A, I. R. 1915 Mad. 508. 

S. 195 (1) (a) — Court competent to grant 

sanction. 

A District Magistrate has no power to grant 
sanction for prosecution under S. 195 (1) (o), 
Cr. P. C. in respect of an offence under 
S. 182 of the Penal Code for giving false 
information to the Police. Khazan Singh v. 
Kirpa Singh. 24 Cr. L. J. 683 : 

73 I. C. 779 : 4 Lah. 130 : 5 L. J. 372 : 

A. I. R. 1923 Lah. 341. 
— S. 195 — Court competent to grant sanc- 
tion. 

A Sessions Judge has power to grant sanc- 
tion for perjury in respect of statements made 
by a witness before a Committing Magistrate, 
though appeals do not lie to him from the 
latter’s Court within the meaning of S. 105 (6), 
Cr.P.C. Narayana Nadan v. Palaniappa Nadan 

18 Cr. L.J. 143 : 
37 I. C. 495 : 1917 M. W. N. 141 : 
5 L. W. 218 : A. I. R. 1918 Mad. 1200. 

S. 195 — Court competent to grant sanc- 
tion. 

An additional Sessions Judge is competent to 
grant sanction to prosecute in a matter aris- 
ing out of a trial before a Magistrate having 
first class powers, inasmuch as an appeal 
would ordinarily lie from the Court of the 
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latter to the Court of the former. Knsiim Sao 
V. Janak Lai. 20 Cr. L. J. 603 : 

52 I. C. 219 : 1919 Pat. 250 : 4 P. L. J. 374 : 

A. I. R. 1919 Pat. 362. 

S. 195 (1) (b) — Coiirl competent to 

grant sanction. 

During the pendency of a Sessions case a 
witness was examined on commission under 
S. 503, Cr. P. C. Subsequently the Deputy 
Magistrate who examined the witness on 
Commission, being applied to, granted sanction 
for the prosecution of the witness, under 
g. 193, I. P. C. : Held, that the proper 
authority to grant sanction for the prose- 
cution of the witness was the Sessions Court 
and not the Deputy Magistrate, who acted 
only as Commissioner. Saadal Ali v. 
EmPf^^or. 6 Cr, L.J. 160 ; 

11 C. W. N. 909. : 


Cr. P. CODE (1898), S. 195 

to try the offence or to hear an appeal 
against the conviction for it. Sessio7is Judge, 
Bhandara v. Pandia. 

25 Cr. L. J. 171 ; 

76 I. C. 395 : A. I. R. 1924 Nag. 23. 
S. 195 — ‘ Court', meaning of. 

Although a Commissioner for the examination 
of a witness under S. 503, Cr, P. C., may 
be a Court within the meaning of that sec- 
tion for the purpose of issuing process against 
the witness and for recording his evidence, 
still it is not a Court within the meaning of 
S. 195, Sub-s. (1), Cl, (b). The word 
‘ Court ’ in S. 195, Sub-s. (1), Cl, (6), 
Cr. P, C. must mean the Court whose duty 
it is to consider evidence and to decide 
whether it is true or false. Saadat Ali v. 
Ejnperor. 6 Cr. L. J. 160 : 

11 C. W. N. 909. 


S. 195 — Court competent to make com- 

plaint. ! 

If a case or proceeding has been before 
various Courts and an offence is alleged to j 
have been committed in that proceeding or | 
case falling under the various sections 

prescribed in S. 195, Cr. P. C., then all j 
the Courts have jurisdiction to make the > 
complaint though, normally speaking, the I 
proper Court to make the complaint is the 
Court which finally tried and determined the 
suit. If therefore a suit in the course of which 1 
an offence is committed is subsequently trans- j 
ferred to another Court, the transferee Court ' 
is competent, to make a complaint under S, 195, I 
Cr. P, C. 122 Ind. Cas. 027 (1), relied on. Bshari 
Lai V. Abdul Qadir Flamyari. 41 Cr. L. J. 843 : 

190 I. C. 178 ; 13 R. L. 140 : 
A. I. R. 1940 Lah. 292. 

S. 195 — ‘ Court ’ — Debt to Settlement 

Tribunals, if Courts xoitliin meaning of S. 195. 


S. 195 — ‘Court', meaning of. 

An Election Commissioner hearing a dispute 
regarding an election held under the Madras 
Local Boards Act is a 'Civii Court’ within the 
meaning of Ss. 470 and 195 and can make a 
complaint under S. 470 in respect of an offence 
committed in or in relation to a proceeding 
before him. Y. Mahabalesrvarappa v, M. Gopal- 
Sioami Madaliar. 36 Cr. L. J. 895 : 

156 I. C. 311 : 1935 M. W. N. 152 ; 

41 L. W. 503 : 99 M. L. J. 589 : 

58 Mad. 954 : 7 R. M. 679 : 

A. I. R. 1935 Mad. 673. 
S. 195 — 'Court', meaning of. 

Commissioners appointed under the Public 
Servants Inquiries Act, of 1850, to enquire into 
tiic conduct of a public servant are a ‘Court’ 
within the meaning of S. 195. M. M. Khan v. 
Emperor. 32 Cr. L. J. 1252 : 

134 I. C. 818 : 12 Lah. 391 : 

32 P. L. R. 939 : 1, R. 1931 Lah, 1010 : 

A. I. R. 1931 Lah. 662. 


Debt Settlement Tribunals set up under 
Bengal Agricultiual Debtors Act arc not 

courts as defined in S. 195, nor arc they 

Courts within the ordinary meaning of the 
word. 41 Cr. L. J. 951 : 

190 I. C. 448 : 44 C. W. N. 763 : 
I. L. R. 1940 : 2 Cal. 158 : 13 R. C. 186. 

A. I. R. 1940 Cal. 454. 

S. 195 — Court, discretion of. 

The Court has a wide discretion in the 
matter of granting or withholding sanction, 
but that discretion should be used with 

caution and discernment to further the ends of 
justice and not to permit the use of tlic penal 
law to satisfy private ends or personal spite. 
Where it appears that there is considerable 
ill-feeling between the parties and there are 
grounds for believing that there is a likeli- 
hood of a misuse of the law, sanction ought 
not to be granted. Kahoa Gopc v. Antonini. 

20 Cr. L. J. 541 : 
51 I. C. 781 : 1919 Pat. 286 : 
A. I. R. 1919 Pat. 547. 

S. 195 — Court giving sanction — Co 7 npc- 

tency to hear appeal against conviction. 

A Court which sanctions or directs a prose- 
cution is not thereby rendered incompetent 


S. 195— 'Court', mcani7/g of. 

‘Court’ is used in a wide sense in .Ss. 195 and 
47G, Cr. P. C. Y. jMahabalcsioarappa v. M. 
Gopalsxoa77ii Madaliar. 36 Cr. L. J. 895 : 

156 I. C. 311 : 1935 M. W. N. 152 : 
41 L. W. 503 : 69 M. L. J. 589 : 
58 Mad. 954 ; 7 R, M. 679 : 
A. I. R. 1935 Mad. 673. 

S. 195 — ‘Co7irV, meaning of. 

It includes a tribunal empowered to deal with 
particular matter and authorised to receive 
evidence bearing on that matter. Bibhuti 
Bhusa77 V. Khc77i Cha77d. 

35 Cr. L. J. 946 : 
149 I. C. 363 : 38 C. W. N. 578 : 
61 Cal. 792 : 6 R. C. 568 ; 
A. I. R. 1934 Cal. 457. 

S. 195— 'Court' ,77icaning of. 

The Assistant Registrar of Co-operative 
Societies acting under R. 14 of Rules under 
S. 43, Co-operative Societies Act is a 
Court within the meaning of S. 195 of the. 
Cr. P. C. Jn Tc : Thadi Subbi Rcddi. 

32 Cr. L. J. 219 : 
129 I. C. 72 : 59 M. L. J. 229 : 
32 L. W. 273 ; 1930 M. W. N. 689 : 

I. R. 1931 Mad. 216 : 
A. I. R. 1930 Mad. 869. 



3369 


ALL INDIA CRIMINAL DIGEST (1904—1040) 


,1870 


Cr. P. CODE (1898), S. 195 
S. 195 — ‘Court,’ meaning of. 

The Court contemplated bj’' Ss. 195 and 476, 
Cr. P. C., is the Court before which the offence, 
the inquiry of which is contemplated, is com- 
mitted. In re : Manclital Garbaddas. 

28 Cr. L. J. 49 ; 
99 I. C. 81 : 28 Bom. L. R, 1296 : 

A. I. R. 1927 Bom. 47. 

S. 195 — ‘Court,’ meaning of. 

Tiie expression “Court” in S. 195, Cr. P. C., is 
, of a wider scope than the expression “Civil, 
Revenue or Criminal Court” in S. 47G, Cr. P. C. 
• Kanhaiya Lai v. Bliagwandas. 

26 Cr. L. J. 1485 ; 
89 I. C. 1053 ; 23 A. L. J. 956 : 
48 All. 60 : A. I. R. 1926 All. 30. 

S. 195 — “Court”, meaning of — Tribunal 

constituted under Calcutta Improvement Act — 
Sanction to prosccide. 

The word “Court” in S. 195, Cr. P. C., has a 
wider meaning than a Court of Justice as 
defined in the Penal Code. It may include a 
Tribunal empowered to deal with a particular 
matter and authorised to receive evidence 
bearing on that matter in order to enable it to 
arrive at a determination. The Tribunal 
constituted under the Calcutta Improvement 
Act, 1911, is a “Court” within the meaning of 
S. 195, Cr. P. C. Therefore, a person who has 
given false evidence before the Tribunal cannot 
be prosecuted for perjury without its sanction. 
Nando Lai Gangtdi v. Khelra Mohan Ghose. 

19 Cr. L. I. 315 : 
44 I. C. 331 : 27 C. L. J. 463 ; 
45 Cal. 585 : A. I. R. 1918 Cal. 932. 

• — S. 195 (2) — ‘Court,’ meaning of. 

Governor-in-Council is not Court. Superinten- 
dent and Bemembrancer of Legal Affairs, Bengal 
v. Daulatram. 33 Cr. L. J. 685 : 

138 I. C. 705 : 59 Cal. 1233 : 
36 C. W. N. 505 : 55 C. L.J. 349 : 

I. R. 1932 Cal. 594 ; 
A. I. R. 1932 Cal. 390. 
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under this section by such successor is valid 
in law and is not defective for want of juris- 
diction. In re : Lalat Mohan Pal. 

5 Cr. L. J. 186 : 

5 C. L. J. 176. 

S. 195 (3) — ‘Court,’ meaning of — Crimi- 
nal complaint by N against H after obtaining 
medical certificate from M, in Naib-Tahsildar’s 
Court — H applying to District Magistrate for 
taking action against M for giving false certificate 
— Matter referred to Additional District Magistrate 
for disposal — He ordering complaint to be made 
against M — Legality of order. 

One N brought a criminal complaint against 
H in the Court of a Naib-Tahsildar after obtain- 
ing a medical certificate of injuries from 
Dr. M. Complaint was then dismissed in 
default. H then applied in the Court of the 
District Magistrate, that action should be taken 
under Ss. 193 and 4G7, Penal Code, against N 
and Dr. M for giving false certificate and the 
matter was referred to the Additional District 
Magistrate for disposal. The Additional District 
Magistrate ordered the complaint to be made 
against Dr. M only under Ss. 193 and 463, 
Penal Code. On appeal, the Sessions Judge 
maintained the order under S. 193 but held 
there was no case under S. 403 : Held, that 
the words “Courts to which appeals ordinarily 
lie” in S. 195 (3), Cr. P. C. meant in the 
present case the Court of the District Magis- 
trate and not the Additional District Magis- 
trate. Tlie complaint was, therefore, lodged 
without jurisdiction. If the District Magistrate 
had directed the Additional District Magistrate 
to make an enquiry and report to him and had 
then adopted that report and made the com- 
plaint himself, the procedure would have been 
quite legal. Nazar Mohammad v. Harnam 
Singh. 40 Cr. L. ]. 140 : 

178 I. C. 795 : 1. L. R. 1938 Lah. 188 : 

40 P. L. R. 951 : 11 R. L. 502 : 

A. I. R. 1938 Lah. 641. 


S. 195 (2) — ‘Court’, meaning of. 

Although the word used in S. 193, Sub-s. (2) is 
“includes”, the Courts which can make a 
complaint under that section are restricted to 
the Courts which are detailed in S. 476, Cr. P. C. 
Galstaun v. Banku Behary Dhar. 

28 Cr. L. I. 809 : 
104 I. C. 249 : 31 C. W. N. 825 : 

A. I. R. 1927 Cal. 621. 
S. 195 (2) — ‘Court,’ meaning of. 

Officer following judicial procedure in investi- 
gation — He does not thereby become Court. 
Superintendent and Bemembrancer of Legal 
Affairs, Bengal v. Daulat Ram Mudi. 

33 Cr. L. J. 685 : 
138 I. C. 705 : 59 Cal. 1233 ; 

55 C. L. J. 349 : 
36 C. W. N. 505 : 1. R. 1932 Cal. 504 : 

A. I.R. 1932 Cal. 390. 

S. 195, Cl. (1) (b) — ‘Court’ meaning of. 

The term ‘Court’ as used in S. 193, Cl. (1) [b) 
is not confined to the Judge who tried the ease 
or the appeal as the case may be, but also 
means and includes the successor-in-oIRce of 
such Judge ; a sanction for prosecution granted 


S. 195 — Transfer — Court— Court com- 
plaint to prosecute. 

Though there is a class of Courts called Courts 
of Subordinate Judges, there is no Court of a 
Subordinate Judge as a permanent Court with a 
perpetual succession of Judges, and on the 
transfer of a Sub-Judge from a District, the 
Court of the Sub- Judge who takes over the 
pending work is not identical with the Court 
of the Sub-Judge who has been transferred, 
Mxdiammad Ishaq v. Muqim-ud din. 

14 Cr. L. J. 178 : 

19 I. C. 178 : 7 P. R. 1913 Cr. : 

207 P. L. R. 1913. 


S. 195 — Court whether includes Debt 

Settlement Boards. 

Agents of the Local Government vested with 
:ertain legal powers for a definite purpose 
;annot be regarded as “Courts” even within 
lie wide meaning with w'hich that expression 
s used in S. 195. Hari Charan Kundu v. 
laushi Charan Dey. 41 Cr. L. J, 662 

188 I. C. 686 : 44 C, W. N. 530 
I. L. R. 1940 2 Cal. 14 : 13 R. C. 44 . 

A. I. R. 1940 Cal. 286. 
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S. 195 (1) (c ) — Court rohcthcr includes 

Court in Native State. 

The word ‘'Court” in Cl. (c) of Sub-s. (1) of 
S. 195 does not include a Court in a Native 
State. In re : Mulji Bhai Hira Bhai Patel. 

26 Cr. L. J. 1456 : 
89 I. C. 976 : Tl Bom. L. R. 1063 : 
49 Bom. 860 : A. I. R. 1925 Bom. 535. 

S. 195 (7) (c ) — “Court of original 

jurisdiction,'’ mcaning.of. 

In Burma, a District Court has jurisdiction 
to hear and determine any suit or original 
proceeding without restriction as regards value, 
and is the principal Court of original jurisdic- 
tion within the meaning of S. 195 (7) (c), 
Cr. P. C. L. B. Jyavoo Raja v. Thaiiammal. 

18 Cr. L. J. 977 : 
42 I. C. 593 : A. I. R. 1917 L. Bur. 85. 

S. 195 (7) — Court — Original jurisdiction, 

meaning oj. 

In Oudh the Court of the District .ludge is 
the prineipal Court of original jurisdiction 
within the meaning of S. 195 (7), Cr. P. C., 
Ram Daijal v. Dioarka. 18 Cr. L. J. 899 : 

42 I. C. 131 : 20 O. C. 229 : 4 O. L. J. 529 : 

A. I. R. 1917 Oudh 122. 

S. 195 (2), (3) — Court — Debt Concilia- 
tion Board, whether Court under S. 195 — 
Appeal, competcncn of. 

The Debt Conciliation Board is a Court 
within the meaning of S. 195 and hence the 
Board has power to pass an order under S. 195. 
The Board, however, is neither a Civil nor a 
Revenue Court and no appeal lies from its 
order refusing to make a complaint under 
S. 195. Bahulal V. Kisansao. 41 Cr. L. J. 376 : 

186 I. C. 708 : 1940 N. L. J. 23 : 
12 R. N. 266 : A. I. R. 1940 Nag. 184. 

S. 195— Drn//< of applicant — Sanction to 

prosecute. 

In the case of an application for sanction to 
prosecute for an offence under S, 193 of Penal 
Code, if the applicant dies, sanction cannot be 
granted to his legal representative. Ghulam 
Mohammad v. AhnmaduUah Begam. 

24 Cr. L. J. 2 : 
71 I. C. 49 : 16 L. W. 881 : 
1922 M. W. N. 810 : 44 M. L. J. 66 : 
32 M. L. T. 102 ; 46 Mad. 88 : 
A. I. R. 1923 Mad. 206. 

S. 195 as amended in 1923 — Defect in 

Procedure — Information to Police — Complaint 
by Police against informant under S. 211, Penal 
Code — Subsequent complaint by informant to 
Magistrate — Jurisdiction of Magistrate to proceed 
with complaint against informant. 

The petitioner lodged an information before 
the Police. The Sub-Inspector reported that 
the case was false and made a complaint 
against the petitioner under S. 241, Penal 
Code, to the Sub-Divisional Magistrate. The 
petitioner impugned the Police report and 
subsequently presented a petition requesting 
that his complaint may be disposed of before 
process was ordered against him on the Sub- 
Inspector’s complaint. The Magistrate sum- 
moned the petitioner under S. 211, Penal 
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Code. The petitioner applied to the High 
Court for quashing the proceedings : Held, 
that inasmuch as there was nothing in law 
to prevent the Sub-Inspector from making a 
complaint under S. 211, Penal Code, or to 
prevent the Court from taking cognizance of 
it on such complaint, and the jurisdiction of 
the Magistrate to proceed with the complaint 
was not taken away by the subsequent 
complaint by the petitioner, the procedure 
adopted was not illegal. When a Magistrate 
has properly taken cognisance of an offence, 
anything that happens subsequently cannot 
bring into operation of S. 195 (1) (6), so as to 
deprive him of his jurisdiction to proceed with 
the complaint in accordance with law. 
Parmanand Bramchari v. Emperor. 

30 Cr. L. J. 354 : 
116 I. C. 46 : 1. R. 1929 Pat. 286 : 

10 P. L. T. 618 : A. I. R. 1930 Pat. 30. 

S. 195 — Defect m procedure — Defect of 

inoccdure or form m granting sanction, effect of. 

A defect of procedure or form in granting a 
sanction cannot convert the sanction into a 
complaint. In re : Sangappa Gadigeppa. 

16 Cr. L. J. 107 : 

27 I. C. 155 : 16 B. L. R. 947 : 

A. I. R. 1914 Bom. 230. 

S. 195 — Delay — Application for prose- 
cution made after expiry of limitation for second 
appeal — Effect. ^ 

The mere fact that an application under 
S. 195 to prosecute a defendant is not made 
immediately after the decree of the first 
Court, but after the decision of an appeal 
against that decree and on expiry of tlie period 
for filling a second appeal, is not fatal to the 
grant of the application, it being undesirable 
to take criminal proceedings in relation to a 
matter which is still tlie subject of civil 
litigation. Nalhu Ram v. Barey. 

21 Cr. L. J. 235 : 

I 55 I. C. 107 : A. I. R. 1921 Nag. 81. 

S. 195 — Delay — Application made 

after four months. 

An application for sanction to procecute ought 
to be made promptly. A delay of four 
months is too long. Sagarman v. Emperor. 

15 Cr. L. J. 698 : 

26 I. C. 146 : A. I. R. 1914 All. 446. 

S. 195 — Delay — Delay, ground for 

refusal. 

Application for sanction to prosecute ought to ^ 
be made promptly or the delay should be 
satisfactorily accounted for. Where tliere was 
a delay for nearly one year in applying for 
sanction, and tlie delay was not accounted for. 
Held, that the application ought to have been 
refused. Dharamdas Kamar v. Sogore Santra. 

4 Cr. L. J. 454 : 

11 C. W. N. 119. 

S. 195 — Delay — Effect of — Sanction 

for prosecution granted by successor of Judge 
who heard case — Delay, effect of. 

On the application of the defendant in a 
Small Cause Court suit, the successor-in-office 
of the Judge who had decreed the suit granted, 
after an inordinate delay, sanction for the 
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prosecution of the plaintiff for perjury in 
respect of a false statement in his deposition. 
This sanction was aifirmcd on appeal to the 
District Judge : Held, that as the Court record 
of the deposition was not read over to the 
plaintiff and he was not cross-examined on the 
statement, and as the sanction was granted 
after a long delay by a Judge who did not try 
the case, the sanction should be revoked. 
When a person wants to prosecute criminally, 
he must not be dilatory. Prem Chand v. 
atan Saha. 19 Cr. L. J. 508 : 

45 I. C. 268 : A. I. R. 1918 Cal. 120. 

S. 195 — Delay — Effeel of — Sanetion to 

prosecute — Delay in applying for sanction, effect 

of- 

AVhere an application for s anction to prose- 
cute is made after great delay, the Court may 
well exercise its discretion in refusing the 
application. Ram Baksh v. Chhote. 

15 Cr. L. J. 577 : 
25 I. C. 329 : A. I. R. 1914 Oudh 148. 

S. 195 — Delay — Effect of. 

When a person, holding a sanction to prose- 
cute, brings his complaint before a Magistrate 
within si.x months from the date of sanction, 
the subsequent delay of the Court does not 
affect the cognizance of the case. Pribhu , 
Dial V. Emperor. 14 Cr. L. J. 183 : , 

i 19 1. C. 183 : 52 P. L. R. 1913 ; 

4 P. R. 1913 Cr. 1 

— ; S. 195 — Delay, effect of. 

Where there is great delay in applj’ing for 
sanction to prosecute for perjury, and wlierc 
the Magistrate would have to determine the 
question by merely weighing tlie evidence on 
both sides, sanction ought not to be granted. 
Padaralh Singh v. Baton Singh. 

21 Cr. L. J. 145 : 
54 I. C. 673 : 5 P. L. J. 23 : 
1920 Pat. 140 : 1 P. L. T. 458 : 

A. I. R. 1920 Pat. 419. 

S. 195 — Delay — Not desirable. 

Obiter. — It is not advisable in such criminal 
matters to delay the disposal of the case 
simply to wait the return of one of the two 
Judges to duty who ordered notice to issue 
to respondent to show cause against 

extension. Secretary of Stale v. Sankara 
Pandiam Pillai 15 Cr. L. J. 359 : 

r 23 I. C. 727 : 1914 M. W. N. 347 : 

A. I. R. 1914 Mad 370. 

S. 195 — Delay. 

Per Spencer, J. — Appellate Courts may refuse 
sanction where there is delay in applying for 
it. Bapu V. Bapu (F. B.) 13 Cr. L. J. 209 ; 

14 I. C. 305 : 11 M. L. T. 367 : 
1912 M. W. N. 499 : 22 M. L. J. 419. 

S. 195 — Delay — Sanclionfor prosecu- 
tion — Delay in proceedings, effect of. 

An application for sanction to prosecute 
should be disposed of with as little delay as 
possible. A delay of several months in the 
disposal of such an application is wholly 
without justification. Makhan Lai v. 
Sarojendra Nath. 21 Cr. L. J. 831 fb) ; 

58 I. C. 831 : 24 C. W. N. 743 ; 
47 Cal. 741 : A. I. R. 1920 Cal. 394. 
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S. 195 — Delay — Refusal to prosecution. 

IMierc application for sanction is made after 
considerable dclaj', and no satisfactory 
explanation is offered for the delay, it is a 
good ground for refusing sanction. Narayanan 
Chctliar v. Kadiraya Goundan. 

24 Cr. L. J. 337 : 
72 1. C. 337 : 44 M. L. J. 320 : 
17 L. W. 311 : 1923 M. W. N. 223 ; 

A, I. R. 1923 Mad. 504. 

S. 195 — Delay — Sanction to prosecute, 

application for — Delay, when not fatal. 

If on an application made to a Presidency 
Small Cause Court for sanction to prosecute 
persons who obtained leave to sue, it is 
found by the Court that leave was impro- 
perly obtained on false allegations; sanction 
should bo given to the Crown to prosecute 
the persons concerned, even though there 
has been considerable delay in making 
the application, when such delay is 
explained and when by such delay, those 
persons arc not likely to be prejudiced. 
Chattu Gopc V. Budhn Lai. 

17 Cr. L. J. 504 ; 
36 I. C. 472 : 43 Cal. 597 : 
A. I. R. 1916 Cal. 103. 

S. 195 (6) — Delay — Sanclion to prosecute 

— Period of sanction, expiry of— Order directing 
prosecution under S. 476, legality of. 

Sanction to prosecute was granted by a 
Munsif. On appeal to the District Judge 
it transpired that more than six months 
had elapsed since the date of the sanc- 
tion ; the District Judge accordingly 
revoked the sanction but directed the 
prosecution of the accused under S. 470, 
Cr. P. C. On revision to the High 
Court : Held, that the order of the 
District Judge was illegal and must be 
set aside. S. 470 must be read con- 
sistently with S. 195 of the Code. 
Lalji Tewari v. Emperor. 

21 Cr. L. J. 190 : 
54 I. C. 894 : 1 P. L. T. 147. 
1920 Pat. 125 : 5 P. L J. 58: 
A. I. R, 1920 Pat. 428. 

S. 195 — Delay in applying— Delay in 

applying for sanction, effect of. 

Ordinarily delay on the part of a private 
prosecutor obtaining sanction in respect of 
offences against public justice is material 
as bearing upon the question of bona fides, 
but where Government is in fact the real 
prosecutor, the question of bona fides dis- 
appears. Jujcslnoar Pershad v. Ragho Misser. 

19 Cr.L.J. 146: 
43 I. C. 434 : 2 P. L. J. 688 ; 

4 P. L. W. 143 : 
A. I. R. 1918 Pat. 190. 

S. 195— Delay in applying — Limitation 

—Delay in making application, effect of. 

There is no limitation for making an applica- 
tion for sanction to prosecute, but no time 
should be lost in instituting a proceeding of 
this nature as delay tends to prejudiee the 
person against whom proceedings are to be 
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taken. Abdul Qadir v. Muhammad Ibrahim 
Khan. 25 Cr. L. J. 119 : 

76 1. C. 183 : A. I. R. 1924 Lah. 569. 

S. 195 — Delay in applying for sanction, 

effect of. 

Generally a delay by a ijvivatc person to 
apply for sanction to prosecute in the 
interests of public justice indicates want 
of bona fidcs or culpable negligence or 
laches. But where the real applicant is the 
Government and enquiries have to be in ade 
from various departments before any appli- 
cation for sanction can be preferred, a 
delay of seven months does not point to 
want of bona fidcs or to wilful negligence. 
A party, whatever his position, is not to be 
excused for wilful negligence in matters of 
sanction. Government Advocate and Public 
Prosecutor v. Maharaj Singh. 

19 Cr, L. J. 149 : 
43 I. C. 437 : 2 P. L. J. 692 : 

5 P. L. W. 181. 
A. I, R. 1918 Pat. 195. 

S. 195 — Deposition by loitncss when 

complete. 

No statement made by a witness in a deposi- 
tion can be regarded as complete until the 
deposition is finished .and corrected, if neces- 
sary, till then the witnesses can qualify or 
correct any statement. Maharaj Prasad v. 
Emperor. 24 Cr. L. J. 77 : 

74 I. C, 443 : 21 A. L. J, 673 : 
A. I. R. 1924 All. 83. 

— S. 195 — Dismissal in default. 
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AVherc a complaint of an offence under S, 211, 
Penal Code, was ordered to be " struck off ” 
for the complainant’s absence, but Magistrate 
took cognizance of the case on a fresh com- 
plaint by the same complainant : Held, (1) 
that the Magistrate had no authority to pass 
an order striking off the case : (2) that the 

order striking off the case was not tantmount 
to an order of discharge under S. 259, Cr, P. C, 
inasmuch as this section relates only to com- 
poundablc cases while an offence under S. 211, 
Penal Code, cannot be lawfully compounded; 
(3) that once a sanction to. prosecute is availed 
of and a complaint instituted on its strength, 
a fresh complaint on the basis of the same 
sanction is incompetent, inasmuch as one sanc- 
tion covers only one complaint : (4) that 

the Magistrate had no jurisdiction in the case 
after he had “ struck off ” the case. , Ramphal 
V. Emperor. 15 Cr, L. J. 230 

23 I. C. 182 : 17 O, C. 18 : 

A. I. R. 1914 Oudh 264. 

S. 195— Dufy of Court. 

All Courts should be careful when a com- 
plaint of a defiimation is filed in respect of 
proceedings in a Civil Court to see whether 
the provisions of S, 209, Penal Code, read with 
S. 195 (b), have not been evaded. Kaltimal 
Gclamal v. Kissumat Jssardas. 

36 Cr. L. J. 881 : 

156 I. C. 219 : 7 R. S, 228 : 

A. I. R. 1935 Sind 81. 

S. 195 — Duty of Court — Expression of 

opinion. 


A Court has no jurisdiction to dismiss for 
default an application for sanction to prose- 
cute. Jlup Narain v. Maha Dayal. 

16 Cr. L. J. 288 : 
28 I. C. 336 : 4 P. R. 1915 Cr. : 

22 P. L. R. 1916: 
A. I. R. 1914 Lah. 576. 

S. 195 — Dismissal in default applica- 
tion, propriety of — Sanction to prosecute. 

An application under S. 195, Cr. P. C., for 
sanction to prosecute must be proceeded 
with on the merits and cannot be dismissed 
in default if the applicant is absent on 
any of the dates fixed for the hearing. 
Dhanpat v. Kesho Kam. 

17 Cr. L. J. 417 . 

35 I. C. 977 ; 34 P. W. R. 1916 Cr. 

A. I. R. 1916 Lah. 104' 

S. 195 — Dismissal in default — Restora- 
tion — Revision — C. P. C. (Act V of 1908), 
S. 115. 

A court cannot dismiss for default and non- 
payment of process fees, an application made 
under S. 195, C. P. C. Where a Court restores 
to its file an application so dismissed, the 
High Court will not interfere in revision. 
Marudappa Gounden v. Bommanna Goimden. 

15 Cr. L. J. 71 : 
22 I. C. 423 : A. I. R, 1914 Mad. 159. 

S. 195 — Dismissal in defauli— Sanction 

to prosecute once availed of — Fresh sanction — 
Fresh complaint — Case of non-compoundablc 
offence “struck off” for complainant’s absence. 


A Court in sanctioning a prosecution arising 
1 out of the trial of a civil case before it should 
not be supposed to be discharging that which 
is the task of the Committing Magistrate at a 
later stage and usurping his functions by 
explicitly or tacitly pronouncing that there is 
a prima facie case. A Court which allows 
sanction docs no more than say that, on the 
materials before it, it is not apparent that a 
prosecution would be against the public inter- 
ests or a mere indulgence of private spite. On 
the other hand, a Court whicli refuses sanction 
docs no more than express the opinion that 
public interest would not be served by such 
a prosecution and it is not debarred from act- 
ing upon that view even w’here there is' a 
strong prima facie case. A Court before whom 
an application for the grant of a sanction is 
made is invested with wide diseretion with the 
exercise of which an Appellate Court should 
be extremely show to interfere. Munuswamy 
Mudaliar V. Rajaratnam Pillai. 24 Cr. L. J. 340: 

72 I. C. 340 : 16 L. W. 505 : 

45 Mad. 928 : 44 M. L. J. 774 : 

A. I. R. 1923 Mad. 136. 

S. 195— Duty of Court. 

In dealing with an application for sanction to 
prosecute, the Court to which the application 
is m.ade ought to proceed with caution and 
discernment, and be guided by two principles, 
namely ; (1) whether there is a prima facie case 
against the person for whose prosecution sanc- 
tion is asked, and [2) whether the real object of 
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the applicant is not to satisfy his private ends 
or personal spite. Knsuin Sao v. Janak Lai. 

20 Cr. L. J. 603 : 
52 I. C. 219 : 1919 Pat. 250 : 4 P. L. J. 374 : 

A. I. R. 1919 Pat. 362. 

S. 195 — Dniij of Courl — Grant of sanc- 
tion to prosecute — Practice. 

A Court will not invariably give .sanction to 
prosecute to a private intlividual even where 
there is a prima fade case of technical perjury. 
,Tt will weigh other considerations as well and 
.iivill be reluctant to give sanction which in.ay be 
used as an engine of oppression, intended to 
stifle an appeal. ^Vherc there is an appeal 
pending, such applications by the party ap]ical- 
ed against arc open to that kind of suspicion. 
Saftirabai v. Abdullah. 10 Cr. L. J. 539 : 

4 r. C. 273 : 11 Bom. L. R. 1164. 

S. 195 — Dull/ of Court — Sanction, abuse 

of. 

No one should bci)ermitttcd to use the penal 
law to satisfy his own private ends or personal 
spite, and if there is apr/mn/acic ground for 
thinking that a charge is prompted by improper 
motives and is false and vexatious, the 
necessary elements to justify the grant of a 
sanction to prosecute are not made out. ISrij 
Kumar v. Manna Lai Misra, 24 Cr. L. J. 217 : 
71 1. C. 681 ; 25 O. C. 153 : 9 O. L. J. 662 : 

A. I. R. 1922 Oudfa IS. 

S. 195 — Bull] of Courl — Sanction for 

prosecution, 

A Court, in granting sanction under S. 10.';, 
Cr. P. C.,, should not coniine enquiry to the 
question whether a prima facie case exists for 
prosecution. It should also decide whether it 
' is a fit case for prosecution in the interests of 
justice and purity of judicial proceedings. 
Aiyasaml Iyer v. Aiyasami Iyer. 

18 Cr. L. J. 636 : 
39 I. C. 1004 : 6 L. W. 241 : 22 M. L. T. 298 : 
33 M. L. J. 545 : A. I. R. 1918 Mad. 627. 

S. 195 — Duty of Court — Sanction pro- 
ceedings — Proof necessary for granting sanction — 
Function of the Courl granting sanction. 

It is not the function of the Court that accords 
sanction for a prosecution to require the same 
strictness of proof that Courts are wont to 
demand before they pronounce an accused 
• person guilty. The object of the provisions of 
S. 195, is merely to prevent prosecutions by 
private persons on their own motion and to 
secure there being a prima facie ground for 
prosecution by requiring the sanction of the 
Court. Apart from the existence of a prima 
facie case in cases where sanction to prosecute 
is applied for, the Court should see if there are 
good grounds for thinking that a prosecution is 
necessary in the interest of justice. Vccra- 
raghavaswami Nnidu v. Bhagavatulla 
Viswanadham. 12 Cr. L. J. 446 : 

11 I. C. 790 : 10 M. L. T. 117 : 
1911 2 M. W. N. 172. 

S. 195 — Buly of Court — Sanction to 

prosecute— Grounds for sanctioning prosecution 
for giving false evidence — Evidence recorded in 
original case — Further preliminary inquiry. 


Cr. P. CODE (1898), S. 195 
A prosecuted B for criminal breach of trust. 
After A and the witnesses produced by him had 
been examined by the Jlagistrale, B. was 
discharged. On the application of B, sanction 
to prosecute A, and one of his witnesses for 
giving false evidence was granted by the 
iAIagistrate, although the record as it stood only 
showed that their evidence might or might not 
have been false: Held, that sanction for a 
prosecution for giving false evidence should 
not be granted unless there are good and 
reasonable grounds for considering that the 
])roscculion will be successful : Held, 

further, that in deciding whether there are such 
ground.s, the .Magistrate is not restricted to the 
consideration of the evidence recorded in the 
original case, but should, if necessary, hold a 
full inquiry. The proceedings were returned 
for such an inquiry. Tuck Sera v. Hain Kee. 

7 Cr. L, J. 945 : 

4 L. B. R. 234. 

S. 195 — Buty of Courl — Sanction to pro- 
secute. 

In giving sanction for the j)rosecHtion of a 
person for an olicncc, Ihc Court should state 
the offence in rc.spcct of which the prosecu- 
tion is .sanctioned and also specify the Court 
where it was committed. Shco Ghulain Sahu 
V. Kheyali Thakur. 20 Cr. L. J. 132 : 

49 I. C. 164 : 1918 Pat. 366 : 

A. I. R. 1919 Pat 416. 

S. 195— Buly of Court — Sanction for 

giving false evidence — Prosecution, desirability 
of. 

In giving sanction to prosecute for giving 
false evidence, the Courts should not merely 
sec that there is a good prospect of convic- 
tion, but should also consider whether the 
circumstances arc such as to render a prosecu- 
tion desirable in the public interest. In re ; 
Nallava Parankusam. 16 Cr. L. J. 167 : 

27 I. C. 551 : 37 Mad. 564 ; 

A. I. R. 1915 Mad. 614. 

S. 195 (1) (6) — Buty of Court, grant of 

sanction. 

Sanction should not be accorded for prosecu- 
tion on the ground of contradictory state- 
ments, unless there is a direct contradiction, 
especially when they arc immediately correct- 
ed and explained. Narayan Nadan v. Palani- 
appa Nadan. 18 Cr. L. J. 143 : 

37 I. C. 495 : 1917 M, 'W. N. 141 : 

5 L. W. 218 : A. I. R. 1918 Mad. 1200. 

• S. 195 (1) {h)—Buty of Courl. 

Where at the trial for an offence of forgery 
of a will of a dead man, an objection is raised 
as to the jurisdiction of the Magistrate to 
try the case on the ground that the com- 
plaint of the offence alleged in respect of 
the said will made without sanction under 
S. 195 (1) (b), Cr. P. C. of the Courts where 
it was already used and acted upon was 
barred, tbe objection goes to the root of the 
case and it should not be reserved for con- 
sideration till the entire evidence is recorded. 
Banalamudi Farandhamayya v. Nagabhu- 
shanam. 40 Cr. L. J. 798 ; 

183 I. C. 268 ; 49 L. W. 545 : 

12 R. M. 251 (1) : 1939 M. W. N. 888 (1) : 

A. I. R. 1939 Mad. 579. 
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— S. 195 — Duty of Magistrate, 

Private individual seeking to eond net Crown 
case should obtain permission of Court. Magis- 
trate should exercise discretion after consider- 
ing all circumstances. In trial of grave offences, 
the duty is on Police Officer and the Magis- 
trate and not on private individual to see 
that the Crown case is properly conducted. 
Kabul V. Emperor. 35 Cr. L. J. 320 : 

147 I. C. 131 : 27 S. L. R. 331 ; 6 R. S. 132 : 

A. I. R. 1933 Sind 345. 

• S. 195 — Effeet of amendment— llelrospce- 

tive effeet. 

Alterations by a new Act in tlic form of 
procedure are always retrospective, unless there 
is some good reason why they sliould not be. 
But if the new Act touches a right in exis- 
tence at the passing of the Act, it cannot be 
held to act retrospectively unless a clear 
intention to that effect is manifested. Kama- 
krishna Iyer v. Sithai Ammal (F. B.) 

27 Cr. L. J. 91 ; 
91 I. C. 395 : 49 M. L. J. 223 : 
1925 M. W. N. 684 : 48 Mad. 620 : 
22 L. W. 879 : A. I. R. 1925 Mad. 911. 


• S. 195 — Evidenee — Penal Code, Ss. 193, 

204, 471 — Sanetion to proseeute — Deerce, whether 
bar to proseeution. 


The existence of a decrce not set aside is 
no bar to a prosecution under Ss. 193, 204, 
471 and cognate sections of the Penal Code. 
Dulloo Satgh V. Deputy Inspeetor-General of 
Police, C. I. D., Bengal. 23 Cr. L. J. 138 : 

66 I. C. 570 : 49 Cal. 551 : 
A. I. R. 1922 Cal. 412. 


■ S. 195— Evidenee— “Produeed or given 

in evidence,” whether refers to original or copy. 
The words “ produced or given in evidence” 
in S. 105, refer to the production of the original 
and not to the production of a copy. Girdhari 
Lai V. Emperor. 26 Cr. L. J. 929 ; 

86 I. C. 993 : 2 O. W. N. 174 
12 O. L. J. 194 : 2 O. C. 1 : 
A. I. R. 1925 Oudh 413. 

S. 195 (1) {h)— Evidence — Materials 

for granting sanction. 


In cases falling under Cl. (b) and (c) of 
Sub-s. (1) of S. 19a sanction can be granted 
only on materials which can be regarded as 
legal evidence according to the provisions of 
the Evidence Act. This rule is equally 
applicable, whether the investigation under 
S. 202 is made by the Police Officer or by the 
Magistrate himself. Sanction granted merely 
on a Police report is illegal. Bapu v. Banu. 

• B-) 13 Cr. L. J. 209 : 

L* T. 367 : 

1912M.W. N. 499: 22 M. L. J. 419. 

— S. 195 (1) (b) (c ) — Evidence compel- 
ling prosectdion witnesses merely to repeat in 
Sessions Court evidence given before Commit- 
ting Magistrate’s Court on pain of being 
prosecuted for perjury— Practice condemned. 


It is in the interest of the Crown and of 
justice that prosecution witnesses shoul 1 be 
free to tell the truth to the Court of 
Session irrespective of Avhatever evidence 


Cr. P. CODE (1898), S. 195 

they may have given in the Court of the 
Committing IMagistrate. It is for the trial 
Judge to believe or not to believe the 
evidence given before him which was at 
variance with that given by the same 
witnesses of the Committing Magistrate’s 
Court. To compel prosecution witnesses 
merely to repeat in the Court of. Session 
the c%ddence they gave before the Com- 
mitting Magistrate on pain of being prose- 
cuted would be to deprive the Court 

of Session of an opportunity of getting at 
tlie true facts of tlic case and would not hc.H. 
conducive to the interests of justice. Pragi 
V. Emperor. 37 Cr. L. J. 885 : 

164 I. C. 107 : 1936 O. L. R. 429 ; 

9 R. O. 34 (2) : 1936 O. W. N. 763 : 

A. I. R. 1936 Oudh 373. 
S. 195 (1) (b ) — False charge — Com- 
plaint by Police officer — Government Circular — 
Meaning of — If case be made over to another 
Magistrate, that Magistrate to have jurisdiction 
to decide case finally and order sanction for pro- 
secution. 

The Government Circular, directing that when 
a Police offiecr is charged with a serious offence, 
the offence should be inquired into at once on 
tlic spot bj' a Magistrate of the First Class, 
means that an experienced First Class Magis- 
trate should himself hold the inquiry, and 
if he is to depute it to another First Class 
Magistrate, .the latter officer should, from the 
first, have seizin of the case and should invest!-^ 
gate it and decide it finally. An order for the 
prosecution of the complainant for bringing 
a false ease should be given Iiy this latter 
officer ; the former ofliccr who deputes the 
case to the latter olliccr has no power to grant 
the sanction. Manirtiddin Sarhar v. Abdul 
Bavf. 13 Cr. L. J. 482 : 

15 I. C. 482 : 40 Cal. 41. 

Ss. 195, 200 — False information to 

Police — False complaint on same facts to Magis- 
trate — Complaint not proceeded with — Sanction 
of Magistrate, whether necessary for prosecution 
of complainant. 

■\Vhen a false information is given to the 
Police and at the same time a complaint 
is made to a Magistrate on the same 
facts and the same charge, a complaint- in 
writing by such Magistrate under S. 195 
is essential, for the prosecution of the com- 
plainant even though the Magistrate may 
have taken no further proceedings on the ... 
complaint presented to him subsequent to 
the information to the Police. Under such 
circumstances a trial without such sanction is 
bad. Chulicrmal v. Emperor. 

3Q Cr. L. J. 732 : 

117 I. C. 147 : I. R. 1929 Sind 131 : 

A. I. R. 1929 Sind 132. 

S. 195 (1) (b)-Z '’fl/sc information to 

Police— Penal Code S. 211— False information 
given to Police — Order of Magistrate to remove 
case from Police file — Sanction. 

Where the information given to the Police 
was reported to be false and the Magistrate, 
in consequence, ordered the Police to remove 
the case from their file : Held, that in order 
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to initiate proceedings under S. 211, I. P. C., 
against the informant, the sanction of the 
Magistrate was not necessary. Bhimaraja 
VenkatesxoaTiilu v. Moova Bapitla. 

13 Cr. L. I. 480 : 

15 I. C. 320. 

S. 195 — Forgery. 

S. 403 of the Penal Code is used in the com- 
prehensive sense in S. 195 (1) (c) of the 

Cr. P. C., so as to embrace all species of 
J^orgery and includes a case falling under 
S. 407, Penal Code. Kliaraiti Ram v. Malavoa 
Ram. 26 Cr. L. J. 537 : 

85 I. C. 377 : 5 Lah, -550 : 

A. I. R. 1925 Lah. 266. 

Ss. 195 (1) (c), 416— Forgery com- 

millcd by several persons— One of them parly 
to proceedings in Court in zohich document is 
produced. 

When an offence of forgery is committed by 
more than one person, one at least being a 
party to the proceedings in which the docu- 
ment is produced, such participants in the 
forgery as are not parties to the proceedings and 
may be prosecuted otherwise than under the 
provisions of Ss.l95 and 470, Cr. P. C. In re : 
Ponnuswami Udayar. 30 Cr. L. I. 469 : 

115 I. C. 481 : 28 L. W. 769 : 

I. R. 1929 Mad. 433 : 
4' A. I. R. 1929 Mad. 115. 

— S. 195 (6) — ‘Given,’ meaning of. 

The word “given” used in S. 195 (0), Cr. P. C. 
means “confirmed by a superior Court.” 
Public Prosecutor v. Raver Unithri. 

15 Cr. L. I. 409 : 

24 I. C. 145 : 26 M. L. J. 511 : 

15 M. L. T. 403 : 

A. I. R. 1914 Mad. 50. 

S. 195 — Grant of sanction — Civil Court. 

A Munsif has jurisdiction to grant sanction 
under S. 195 in respect of an offence committed 
before his predecessor in office. Dharamdas 
Kamar v. Sagore Santra. 4 Cr. L. J. 454 : 

11 C. W. N. 119. 

S. 195 — Grant of sanction — Preliminary 

enquiry, necessity — Notice — Principles governing 
grant of sanction. 

Under S. 195, preliminary inquiry is un- 
.;aecessary. Want of notice to an accused does 
wot invalidate a grant of sanction under 
S. 195. When granting sanction, a Magistrate 
should not substitute the judgment of the 
Police for his own judgment and accord sanction 
merely upon a Police report. S. 195 does not 
state that the authority giving sanction should 
act only upon legal evidence, and there is no 
warrant in [the Code for the proposition that 
if other improbabilities based on evidence 
which would not be admissible at the trial of 
the person against whom sanction has been 
given, are also referred to bj' the authority 
giving sanction, the grant of sanction becomes 
• illegal and ought to be revoked. In re : 
Narayana Nadan. 15 Cr. L. J. 271 : 

23 I. C. 479 : 1 L. W. 381 : 

26 M. L. J. 486 : 

A» I. R. 1915 Mad. 229. 
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S. 195 — Grant of sanction — Requirements 

of- 

No sanction should be granted unless there 
is a reasonable probability of conviction. Great 
care and caution are required before the Cri- 
minal law is set in motion, and there must be a 
reasonable foundation for the charge in respect 
of which prosecution is directed. Jadunandan 
Singh V. Emperor. 11 Cr. L. J. 37 : 

4 I. C. 710 : 20 C. L. J. 564. 

S. 195 — Grant of sanction — Sanction under 

I. P. C. refused by the First Court but granted by 
Appellate Court — Value of the First Court’s order. 

The view of the Court which passes the order 
on which proceedings for sanction are taken 
is most valuable and should not be lightly set 
aside. Hira v. Gopi. 4 Cr. L. J. 494 : 

1 P. W. R. Cr. 28. 

S. 195 — High Court — Interference by — 

Sanction to prosecute — Jurisdiction — High Court, 
power of interference of, scope of. 

Under S. 195 (G) of the (!r. P. Code, the High 
Court has power to interfere with the order 
of a lower Court upon the merits of the case; 
its powers are not confined to those under 
S. 115, C. P. C, or those under Ss. 435 or 439, 
Cr. P. C., according as the case in hand is a 
civil or a criminal case. The High Court has 
power to go into the evidence and decide 
whether the order of the lower Court granting 
or refusing sanction is a proper one or not. 
Mating Po Aung v. Emperor. 

19 Cr. L. J. 68 : 
43 I. C. 100 : 10 Bur. L. T. 161 : 
A. I. R. 1918 L. Bur. 90. 

S. 195 (6) — High Court — Interference by. 

Under S. 195, Sub-s. (6) the High Court has 
the power to interfere with the order of a 
District Judge, affirming the sanction granted 
by a Munsif and not revoking it. Girja 
Shankur Roy v. Benode Sheikh. 

5 Cr. L. J. 188 : 
5 C. L. J. 222. 

S. 195 (1) {6)— High Court, powers of. 

S. 195 (1) (6) does not take away power of the 
High Court to order prosecution relating to 
offences committed in subordinate Courts. 
Sawanfa v. Emperor. 33 Cr. L. J. 283' : 

136 I. C. 376 : 1. R. 1932 All. 200 : 

A. I. R. 1932 All. 71. 

S. 195 — “In relation to any proceed- 
ings”, meaning of. 

The words “in relation to any proceedings” 
in S. 195 (a) (6) are wide enough to cover a 
complaint made to a Court on which no pro- 
ceeding may have been commenced by the 
Magistrate. Chuhermal v. Emperor. 

30 Cr. L. J. 732 : 
117 I. C. 117 : 1. R. 1929 Sind 131 ; 

A. I. R. 1929 Sind 132. 

S. 195 — Irregularity — False statement, 

non-specification of, in charge. 

In every case, whether under S. 195 or 
S. 47G, Cr. P. C., the particular statement, 
where the offence refers to a statement, 
should he set out in the charge, so that 
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the accused person should not be taken 
by surprise and should know clearly what 
is the statement which he is required to 
meet. But there is no specific provision of 
the law requiring such statement to be 
set out in the charge, and the non-specifi- 
cation of the statement in the charge, 
does not amount to a material irregularity. 
Chotcy Lai v. Emperor. 

18 Cr. L. J. 60S : 

39 I. C. 848 : 15 A. L. J. 345 : 39 All. 367 : 

A. I. R. 1917 All. 329. 
S. 195 — Juriftdiclion. 

A Court to whom an application for the 
grant of a sanction is made, has no juris- 
diction to direct the respondent to produce 
a document for the sole purpose of 
considering whether or not a prosecution 
should be launched upon it. Miniiiszoamy 
MudaUar v. liajaralnam Pillai. 

24 Cr. L. J. 340 : 

72 I. C. 340 : 16 L. W. 505 : 

45 Mad. 928 : 44 M. L. J. 774 : 

A. I. R. 1923 Mad. 136. 

. S. 195 — Jurisdiciion — Application by 

wrong person — Jttrisdiction of Court Appeal — 
Revision. 

A process-server attaching property on behalf 
of decree-holder was obstructed and the 
Court was moved by tlic decree-holder to 
proceed under S. ISO, Penal Code : Held, 
that the application being by decree-holder 
and not process-server under S, 10.> (a), 
Cr. P. C., was not proper and tiie Court 
had no jurisdiction to entertain it : Held, 
also, that the District Judge had !io jurisdic- 
tion to entertain appeal under S. 470-13, 
Revision to High Court was the proper rcinedj*. 
Bajrang Manoari v. Durga Prasad Sao. 

38 Cr. L. J. 292 (2) ; 

166 I. C. 870 : 9 R. P. 350 : 

3 B. R. 226 : 

A. I. R. 1937 Pat. 31. 

S. 195 — Jttrisdiction — Court competent 

to grant sanction. 

A bond was produced in the Court of a 
MunsiC with an endorsement which was held 
to be a forgery. On appeal, the Additional 
Judge agreed with the Munsif. On an appli- 
cation being made to him, the Additional 
Judge sanctioned the prosecution of the 
party producing the bond under Ss. 193 
and 471, Penal Code : Held, that the Addi- 
tional Judge had jurisdiction to grant 
sanction, as (a) the bond was given in 
evidence in the appeal pending in his Court, 
and (6) the false evidence was given an a 
proceeding pending in the stage of appeal in his 
Court. Bhadosar Tewari v. Kamta Prosad. 

14 Cr. L. J. 47 : 

18 I. C. 271 : 11 A. L. J. 11 ; 

35 All. 90. 

S. 195 — Jurisdiction — Execution pro- 
ceeding — Sanction to prosecute for offences — 
Appeal to District Judge. 

An application was made to a Judge of 
the Court of Small Causes for sanction to 
prosecute the applicant in repect of offences 
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under Ss. 195, 4G7 and 471 Penal Code, 
committed in an execution proceeding before 
him. The application %vas rejected. The 
matter was taken up to the District Judge 
under S. 195 (0), Cr. P. C. In that Court 
tlic application was registered as a criminal 
apj>eal : Held, that the .application should 
not liavc been registered as a criminal appeal 
as it was a matter in which the Sessions 
.Tudge had no 'jurisdiction. Mohammad Yasin 
V. Cheda Lai. 

16 Cr. L. J. 524 

291. C. 540: 13 A. L. J. 709 : ^ 
A. I. R. 1915 All. 217. 

S. 195 — Jurisdiction — Failure to try 

other issues. 

Where a .lodge refuses to try “other issues” 
which he is competent to trjq he declines to 
exercise jurisdiction vested in him by law. 
Dalip Singh v, Kawal. 

18 Cr. L. J. 303 : 

38 1. C. 335 : 15 A. L. J. 161: 

39 All. 297 : 

A. I. R. 1917 All. 214. 

S. 195 — Jurisdiction. 

A plaintiff obtained a decree on the original 
side of the High Court. Ilis Counsel orally 
applied to the Court for sanction to prosecute 
one of the defendants iindcr Ss. 193, 199 

and 200, Penal Code, for having made a 
false allidavit, and the Court said : “very^ 
well.” ■ Tlic olfiec refused to draw up the 
order witliout formal papers being put in. 
Therefore, subsequently a petition was pre- 
sented to the Court and order was drawn up. 
The defendant obtained this Rule upon the 
plaintiff to show cause wliy the sanction 
should not be revoked : Held, that the 
established practice of the Court was to 
grant sanction under S. 195, Cr. P. C., 
only on a formal petition being put in upon 
which an order could be passed, and that, 
therefore, the second learned Judge had 
jurisdiction to pass the order made by him on 
the second occasion when a formal petition was 
put in. Thaddeus v. Janld Nath Sahu. 

14 Cr. L. J. 572 : 

21 I. C. 172 : 40 Cal. 423. 

Ss. 195, Jurisdiction — One com- 
plaint against party, witnesses and writer of 
receipt — Jurisdiction against 'witnesses and wri- 
tcr. 

^ • 

AVherc a Civil Court filed a complaint under 
Ss. 195-47G, Cr. P. C., against the party to 
the proceedings and the witnesses and the 
writer of a receipt ; Held, that the Court 
could not be cloaked with two capacities 
with reference to one and the same com- 
plaint, firstly that of a private person 
with respect of the two witnesses and the 
writer, and secondly, that of a Court qua the 
partj'. A common sense view of the matter 
would be that the Judge acted as a Court . 
under the impression that he had jurisdiction 
to make a complaint under S. 470 read 
with S. 195, Cr. P. C., against all the 
accused, while in fact he was not competent 
to do so, so far as the two witnesses and 
the w'riter of the document were concerned. 
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His order was manifestly without juris- 
diction and could only ije set aside on 
revision. Ghamham Das v. Emperor. 

151 1. C. 691 : 

7 R. Pesh. 32: 

A. I. R. 1934 Pesh. 81 (2). 

S. 195 — Jiirisdiclion to revoke sanction 

— ^Prima facie case. 

The District Magistrate after hearing an appeal 
against an order of conviction acquitted the 
appellant and sanctioned prosecution of the 
complainant under S. 211, Penal Code. The 
sanction did not state particulars required by 
S. 193, Cr. P. C. Tlie complainant applied to 
the Sessions Court to revoke sanction. The 
Additional Sessions .Judge who heard the ap- 
plication amended the sanction and brought 
it into accordance with law: HcM, that the 
Sessions Court had no jurisdiction to hear the 
application to revoke the sanction ; Held, 
also, that before granting sanction for pro- 
secution under S. 211, Penal Code, ttie Court 
should be satisfied that (a) the charge was 
really false; (6) that there is reasonable pro- 
bability that this can be established, and 
(c) that a prosecution is desirable in the in- 
terest of justice. Budh Ram v. Emperor. 

3 Cr. L. J. 121 : 

6 P. L. R. 627 ; 56 P. R. Cr. 1905. 

S. 195 (6), (7) — Jurisdiction to revoke 

sanction — Subordinate Judge empoivcrrd to enter- 
tain appeals, lohethcr Court — Jurisdiction — Sanc- 
tion, revocation of — Penal Cod'- (Ac' XLV of JS60), 
S. 209 — Madras Civil Courts .'let (III of JS7S), 
S. S. 

Where, by a notification issued under the 
Madras Civil Courts Act (III of 1873), Gov- 
ernment empowers all Subordinate Judges in 
the Madras Presidency, situated in a place 
different from th.at of the District Court, to 
recieve appeals direct and not by transfer 
from the District Court, such Subordinate 
Judges are Courts to which appeals “ordi- 
narily lie” from the subordinate Courts within 
the meaning of S. 19.5 (7), Cr. P. C., and such 
Subordinate .Judges have jurisdiction to revoke 
on appeal the sanction to prosecute for an 
offence under S. 209, Penal Code, granted by 
a subordinate Court. Boddu Ramaijya v. Chitluri 
Surayyn. 16 Cr. L. J. 439 : 

29 I. C. 71 ; 28 M. L. J. 486 : 

17 M. L. T. 446 : A. I. R. 1916 Mad. 1105. 

Ss. 195, 476— Jurisdiction — Prosecution 

under S. 476, order for— Offence ‘brought to notice 
in the course of a judicial proceedwg.' 

L. instituted a suit in the Small Cause Court 
in the District of Darbhanga for recovery of 
a sum of money against B. and obtained an 
e.r par/e decree. He got the decree transferred 
for execution to the Chapra District. B. brought 
a suit in the Munsif’s Court at Chapra to set 
aside the decree, on the ground of fraud.' The 
Munsif decreed the suit. B. then applied to 
the Munsif for sanction to prosecute L. The 
Munsif refused sanction. On appeal, the District 
Judge at Chapra directed the prosecution of 
L. under S. 470, Cr. P. C.; Held, that as offences 
in respect of which sanction was sought under 
S. 193 were brought to the notice of the District | 
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Judge at Chapra in the course of a judicial 
proceeding, he had jurisdiction to direct the 
prosecution. Lachmi Singh v. Brij Mohan Lai, 

18 Cr. D. J. 142 : 

371. C. 494: IP. L.J. 586 : 

A. I. R. 1917 Pat. 690. 

— Ss. 195 (1) (a), (b), (c), 476— Juris- 

diction — Offence covered by Cl. (a) before Civil 
Court — Court’s jurisdiction to take action under 
S. 476, make preliminary inquiry and record 
finding — Irregularity, rohelher cured by S. 537. 

Under the provisions of S. 476, Cr. P. C., as 
amended, a Civil Court has only authority 
to make a preliminary inquiry and record a 
finding in tlie case of an offence covered by 
S. 195 (1), CIs. (b) and (c) but not Cl. (a). 
In the case of an offence covered by Cl. (n) 
the presiding officer of a Civil Court is in the 
position of an ordinary public serv'ant and 
exercises no gimsi-judicial function of any 
kind, while in the case of an offence covered 
by CIs. (b) and (c), he is in the position of 
a Presiding Officer of a Court and exercises 
q«flsi- judicial functions. Where, therefore, it 
is stated before a Munsif that certain persons 
had resisted a Civil Court attachment and it 
is alleged that they had committed offences 
punishable under Ss. 183 and 186 of the Penal 
Code, the Munsif has no jurisdiction to take 
action under the provisions of S. 476, Cr. P. C. 
and he has no authority to make a prelimi- 
nary inquiry and record a finding. If he 
takes action under S. 476, he starts proceed- 
ings •without jurisdiction. The provisions under 
S. 476 arc not condoned as the law is now. 
Dorc Sail v. Emperor. 28 Cr. L. J. 601 : 

103 I, C. 409 : 4 O. W. N. 640 : 2 Luck. 646 : 

A. I. R. 1927 Oudh 326. 

S. 195 (1) (b)— Jurisdiction— "Such 

Court”, meaning of — Court abolished but re-estab- 
lished — Sanction in respect of offence committed 
before abolition. 

A Court once abolished but re-established 
two years later with its territorial limits 
somewhat curtailed, is not “such Court” 
within the meaning of S. 195 (1) (b), Cr. P. C. 
and the latter Court has no jurisdiction to 
grant sanction for prosecution in respect of 
an offence committed before the former. In 
re : Appu Atla. 16 Cr. L. J. 787 : 

31 1. C. 643 : A. I. R. 1916 Mad. 1007. 

S. 195 (6) — Jurisdiction — Sanction to 

prosecute — Superior Court Jurisdiction to re-con- 
sider whole case. 

A Court of superior jurisdiction whose juris- 
diction is invoked under S. 195 (6), Cr. P. C. 
should re-consider the entire matter on the 
merits and while allowing all reasonable weight 
to the opinion of the Court below, it should 
nevertheless re-consider the question of the 
propriety of the order of sanction on its 
merits upon a complete review of the entire 
facts. Ram Raja Dal v. Shco Dayal. 

16 Cr. L. J. 489 : 

29 I. C. 329 ; 13 A. L. J. 685 : 37 All. 439 : 

A. I. R. 1915 All. 146. 

S. 195, CIs. (6) (7) — Jurisdiction of 

Sub-Judge to hear appeal — Sanction to prosecute 



1387 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1388 


Cr. P. CODE (1898), S. 195 ; 

— ■Tirfnsal of sa7iction by Mimsif — Appeal lo 
the District Judge — Transfer of appeal to Sub- 
Judge. 

As the District Judge is the only Court to 
wliich appeals from tlic orders of a iMunsif 
ordinarily lie within tlie meaning of S. 195 
(7), Cr. P. C., a Subordinate .Judge luis no 
jurisdiction to hear an appeal from an order 
of a Munsif granting or refusing a sanction 
for prosecution, although the appeal having 
been at first filed in the District Court was 
transferred by the Distriet Judge to tlic Sub- 
.ludge for disposal under S. 22 of the IJcngal | 
Civil Courts Act. Rani Charan Chandra v. 
Tirnpulla ShcHJi. 13 Cr. L. J. 191 : 

13 I. C. 1007 : 16 C. W- N. 645 ; 

39 Cal 774. i 
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in a rent decree — Sanction to prosecute — Jurisdic- 
tion of District Judge. 

In the course of execution proceedings of a rent 
decree passed under the Agra Tenancy Act of 
1901, R, made a statement which was false. 
An application was made to the Assistant 
Collector for sanction to prosecute. The 
Assistant Collector rejected tlie application. 
The applicant then appealed to the District 
.Judge who dismissed the appeal on the ground 
tliat he had no jurisdiction in the matter : 

1 Held, that the Ilistrict .Judge was right in 
dismissing the appeal as he liad no jurisdiction 
in the matter : Ajodhia Farshad v. Ram Lai. 

13 Cr. L. J. 44 : 

; 13 I. C. 284 : 9 A. L, J. 124 : 34 All. 197. 


S. 195, Cls. (b) and (c) — Jurisdiction — 

‘‘In relation to any proceeding” — Sanction — Pro- 
secution for forgery and using forged document in 
proceeding before arbitrator. 

A Court cannot take cognizance of a pro- 
secution in respect of an offence committed 
in proceedings before an arbitrator to whom a 
reference had been made, by a Court, without 
the sanction of such Court, where the docu- 
ment in respect of which the offence has 
been committed was fded with the .award and 
formed part of the record of the .suit. 
Puttiah V. Vccrasamy. 6 Cr. L. J. 331 : 

2 M. L. T. 496 : 17 M. L. J. 420. 

S. 195 (c)— Jurisdiction — Sanction to 

prosecute — Superior and subordinate Courts — 
Jurisdiction to entertain application. 

Ordinarily, an application for sanction to pro- 
secute under S. 19.1 (c), Cr. P. C., in respect of 
an offence alleged to have been committed by 
a party to a proceeding in a Court in respect 
of a document produced or given in evidence 
in such proceeding should be made in the first 
instance, to the Court in which the proceeding 
was taken, but this docs not mean that the 
superior Court to which that Court is subordin- 
ate, has no jurisdiction to entertain such an 
application, the two Courls in this respect have 
prima facie concurrent jurisdiction. Narendra 
Lai V. Ahhoy Kandar. 22 Cr. L. J. 338 : 

61 I. C. 162. 

S. 195 (1) (c) — Jurisdiction of District 

Judge — Sanction to prosecute for producing false 
receipt. 

Wtiere the defendant in a case produced a 
certain receipt in answer to the plaintiff’s 
claim, but tliis receipt Ijeing found to have 
been fraudulently altered, the District .Judge 
who heard and decided the appeal granted 
siinction to prosecute the defendant under 
S. 471, I. P. C.: Held, tliat the District .Judge, 
was fully authorised to entertain the application 
for sanction to prosecute the defendant for an 
offence alleged to have been committed by 
bim in respect of a document jiroduced in 
evidence in tliat suit. Miran BaUhsh v. Beli 
Ram. . 17 Cr. L. J. 238 (b) : 

34 I. C. 654 : 67 P. L. R. 1916 : 

A. I. R. 1916 Lab. 236. 

— S. 195 (7), (b), (c) — Jurisdiction — 

— Perjury committed in execution proceedings 


S. 195, Cl. (b) — Jurisdiction of Magis- 
trate— Penal Code (Act XLVoflSGO), S. 211— 
I\Ialcing false report to Police — Grant of B 
summary is not sanction — Sanction not required. 

A Magistrate gave the Police B summary in 
regard to tlie accusation made by a complain- 
ant. The comjilainant was tliercupon prose- 
cuted under S. 211, Penal Code, before the 
.same Magistrate for giving a false report con- 
stituting tiic said accusation. Tlic iMagistratc 
inquired into the oflcnce and convicted him : 
Held, (1) tliat llic Magistrate was competent 
to try the accused. The giving of a B summary 
was by no means tantamount to the grant of 
a Magisterial sanction for tlic prosecution of 
the original complainant, inasmuch as a B 
summary was not an order jiassed under the 
Cr, P. C. at all, but was a mere administrative 
order made by the Magistrate for the purpose 
of facilitating Police work and Police statistics: 
(2) that the offence in this case was constituted 
by the rnalicioiisly false report which the 
accused submitted to the Police, and that 
offence was not committed in, or in relation to, 
any proceeding in any Court, and, therefore, 
no sanction was needed for the prosecution 
of the accused. Emperor v. Chandabhai. 

13 Cr. L. J. 904 : 

17 I. C. 1000 : 14 Bom. L. R. 1160. 

S. 195 (1) (a) — Jurisdiction of Magis- 
trate — Charge to Police OJJiccr of theft outside his 
jurisdiction — Offender fonvarded to moper officer 
— Charge found to be false — Complaint by latter 
officer for prosecution of informant. 

The accused made a statement to the Head 
Constable at Mokameh Railway Police Station 
charging a person with theft at Barh town. 
The Head Constable forwarded the alleged 
offender to the Sub-Inspector of Barh. Tlie 
latter, on investigation, found the charge to be 
false and made a complaint to a Magistr.ate for 
prosecuting the accused under Ss. 211 and 182 
of the Penal Code: //c/d, (1) that the Magis- 
trate had no jurisdiction to take cognizance of 
the case under S. 182 of the Penal Code on the 
complaint of the Sub-Inspector of Barh inas- 
much as the latter was ncitlicr the public 
servant to whom the false information was 
given, nor an officer to whom the Head 
Constable at Mokameli to whom the informa- 
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tion M-as given subordinate. In the matter of : 
Barhamdeo Singh v. Emperor, 

28 Cr. L. J. 902 : 
105 I. C. 230 : 9 P. L. T. 151 : 
A. I. R. 1928 Pat. 102. 

S. 195 (1) (a) — JuTisdiclion to take 

cognizance — Complaint by officer subordinate to 
officer concerned — Court, if can take cognizance. 

The complaint contemplated by S. 105 (1) {a), 
Cr. P. C., must be filed by the officer concerned 
or by some officer to whom such officer is 
J. subordinate, and if filed fay some officer who is 
himself subordinate to such officer concerned, 
he has no jurisdiction to take cognizance of it. 
Sher Mohamad v. Emperor. 41 Cr. L. J. 368 : 

186 I. C. 703 : 1. L. R. 1940 Lab. 396 : 
42 P. L. R. 771 : 12 R. L. 430 : 
A. I. R. 1940 Lah. 15. 

S. 195 (6) — Limitation — E.vlension of 

time — Jurisdiction of High Court. 

The words used in S. 105 (G), Cr. P. C., arc 
wide enough to give the High Court jurisdic- 
tion to extend the time mentioned in that 
sub'section though the period of six months 
has expired and the sanction is no longer in 
fcice. The High Court, when considering an 
application for extension of the ‘period of 
sanction ought to be very careful not to extend 
the time unless it is clearly shown that “good 
cause” for extending the time exists within the 
A meaning of the section. Bajn Satan Singh v. 
~ Chander Mohan Saha. 24 Cr. L. J. 94 ; 

71 1. C. 222. 

S. 195 (6) — PoxocT of High Court — 

Limilalion — Extension of lime. 

The High Court has power to extend the time 
of a sanction to prosecute, even after the expiry 
of the six months for which it remains current. 
Krishna Kering & Co. v, J. It. Miller. 

17 Cr. L. J. 377 : 
35 I. C. 809 : 18 Bom. L. R. 686 : 

A. I. R. 1916 Bom. 178. 

S. 195 (6) — Limilalion for prosecution — 

Extension of time — Poxaers of High Court. 

A High Court has a power, under S. 195, 
Cl. (6), Cr. P. C. to extend the time for the 
institution of a complaint of perjury when 
more than six months have elapsed from the 
date of the order according sanction. Where 
/ delay in instituting such a complaint is due 
' to the act of the person against whom the 
complaint had to be made, it is not open to 
him to object to the extension of time, when 
applied for. Secretary of Stale v. Sankara 
Pandiam Pillai. IS Cr. L. I. 359 : 

23 I. C. 727 ; 1914 M. W. N. 347 : 

A. I. R. 1914 Mad. 370. 

S. 195 — Miscellaneous — Collector order- 
ing prosecution — Sanction. 

A Collector ordering the prosecution of a 
person for an offence under S, 182, Penal Code, 
for making false allegations against one of his 
subordinates in a written petition puts himself 
in the position of a proseeutor and is disquali- 
fied from performing the judicial function of 
deciding whether to grant a sanction or not. 
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His order is a mere executive order. Dodiimal 
V. Emperor. 17 Cr. L. J. 305 : 

35 I. C. 481 : 10 S. L. R. 65 : 

A. I. R. 1916 Sind 94. 
S. 195 — Miscellaneous — False state- 
ments set out in application and charge — Preju- 
dice to accused — Defect in sanction — Effect. 

Where the statements alleged to be false, 
were set out in full detail in the application 
for sanction, and were also specified in the 
charge subsequently framed, there is no 
reason to suppose that the accused had not 
full opporluniW of knowing what were the 
specific statements made by him which were 
alleged by the prosecution to be false. A 
conviction of perjury cannot be set aside on 
account of a defect in the sanction, unless it is 
established that there has, in fact, been a 
failure of justice. Rakltal Chandra v. Emperor. 

10 Cr. L, J. 150 ; 

2 I. C. 697 ; 9 C. L. J. 690. 

S. 195 — Notice. 

A person against whom a complaint is pro- 
posed to be made under S. 211, Penal Code, is 
no more entitled to an opportunity to show 
cause why a complaint should not be made, 
than any other person against whom a com- 
plaint is made. Parma Nand Brahmchari v. 
Emperor. 30 Cr. L. J. 354 : 

116 I. C. 46 : 1. R. 1929 Pat. 286 : 

10 P. L. T. 618 : A. I. R. 1930 Pat. 30. 
S. 195 — Notice. 

A, first lodged one complaint and subsequent- 
ly lodged another. He was never examined 
specifically in respect of the first complaint. 
But while being examined with reference to 
this second complaint, he incidentally made 
certain statements with reference to the first 
complaint : Held, that there was no proper exa- 
I mination of A, in respect of his first complaint. 
A notice calling upon a complainant to show 
cause why he should not be prosecuted for 
preferring a false charge ought not to issue 
until it has been finally decided that the 
complaint must be dismissed as false. AH 
Muhammad v. Emperor. 12 Cr, L. J. 539 : 

12 I. C. 515 ; 2 P. R. 1912 Cr : 

11 P. L. R. 1912. 

S. 195 — Notice — Absence of. 

An order granting sanction for the prose- 
cution of the accused under S. 211, Penal 
Code, is not bad merely because notice to 
show cause was not issued to the accused 
before the sanction was accorded. Jamal-iid- 
Din V. Mohamad Ismail. 19 Cr. L. J. 121 (a) ; 

43 I. C. 409 : 11 P. W. R. 1918 Cr. : 

54 P. L. R. 1918 : A. I. R. 1918 Lah. 140. 

S. 195 — Notice. 

Before granting sanction under S. 195, it is 
advisable to give notice to the accused, 
although the issue of such a notice is not 
provided for in the Code. Maula Balchsh v. 
Lai Chand. 18 Cr. L. J. 121 ; 

37 I. C. 473 r23 P. R. 1916 Cr. ; 

A. I. R. 1917 Lah. 277. 

S. 195 — Notice — Necessity of — Sanction 

to prosecute — Enquiry — Court, duty of. 
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No enquiry has been prescribed formally for a 
proceeding under S. 195, nor has any notice 
been imperatively laid down to be served 
upon the party affected by an order under 
that section, yet it is a recognised principle 
that in the ciicumstanees of each case it 
must be seen whether notice should be 
given and whether an enquiry should be 
held into the commission of the offence. 
Bliarma Dalla Thakur v. Nanoo Lai TItakttr. 

19 Cr. L. J. 109 : 

43 I. C. 313 ; 3 P. L. W. 346 . 

A. I. R. 1917 Pat. 89. 

S. 195 — Notice — Particulars. 

An order under S. 470 requiring the accused 
to show cause why he should not be prose- 
cuted, should carry out the requirements of 
S. 19.5. An order which omits to specify the 
Court, or the place and the occasion on winch 
the offence w’as committed, but merely calls 
upon the accused to show cause why lie should 
not be prosecuted for perjury, is not a good 
order and is liable to be set aside. Ram Saliai 
V. Emperor. 21 Cr. L. J. 400 : 

55 I. C. 1008 ; 18 A. L. J. 381 : 

2 U. P. L. R. (A) 145 ; 

A. I. R. 1920 All. 217 (1). 

S. 195 — Notice— Proceedings, nature of 

— Notice, lohcthcr necessary — Absence of notice, 
effect of. 

Proceedings under S. 195 arc of a judicial 
character, and no order should be passed 
in such proceedings without giving notice 
to the party in those proceedings to whose 
prejudice the Court decides to pass an order, 
and an omission to give such notice is a defect 
of procedure resulting in a failure of justice, 
and consequently the defect is not curable by 
S. 537 of the Code. Muhammad Yusaf Ali 
V. Muhammad Yakub Ali, 

21 Cr. L. J. 642: 

57 I. C. 658 : 7 O. L. J. 371 : 

23 O. C. 222 : A. I. R. 1920 Oudh 58. 

S. 195 — Notice — Revision. 

Before sanction to prosecute under S. 195, 
Cr. P. C., a notice should be issued to him 
asking him to show cause against the grant 
of sanction. Such notice may not be legally 
necessary but it is desirable it should be 
given. The omission to give notice, taken 
into consideration with other circumstances ; 
for instance, the fact that the sanction is vague 
or is in excess of the Magistrate’s power, is 
a sulncicnt ground for .setting aside, on revision, 
an order granting the sanction. Charan Das 
V. Rodu. 24 Cr. L. J. 506 : 

72 I, C. 970 : A. I. R. 1923 Lah. 36. 

S. 195 — Notice. 

Sanction to prosecute may be granted with- 
out the issue of notice and is not vitiated by 
the absence of such notice, but notice should 
ordinarily be issued, and in a case of non- 
attendance, wliere a person may be prevented 
from attending by illness or any other suffi- 
cient cause, it is desirable that the notice should 
issue. Nga San Chein v. So Okaramr 

17 Cr. L. J. 82 : 

32 I. C. 674 : U. B. R. 1915 II, 83 : 

A. I. R. 1916 U. Bur. 13. 
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■ S. 195 — Notice. 

The issue of a notice is not essential to the 
validity of a sanation given under S. 195, even 
though if such notice is issued, the oi^posite 
party may be able to show* that he and the 
applicant are on bad terms. Nathu Ram v. 
Baretj. 21 Cr. L. J. 235 :• 

55 I. C. 107 : A. I. R. 1921 Nag. 81 

S. 195 — Notice. 

There is no statutory obligation u])on any 
•Judge to issue notice to the person jjroposcd 
to be charged, before sanction for his prose- 
cution is granted. Angnoo Singh v. Emperor. 

24 Cr. L. J. 257 : 
711. C, 865 : 20 A. L.J. 881 : 
45 All. 109 : A. I. R. 1923 All. 35. 

S. 195 — Notice to accused, tvhethcr neces- 
sary — Failure to give notice, effect of — Proceed- 
ings, validity of. 

Although the issue of a notice to the accused 
is not legally essential to validate a sanction 
granted under S. 195, nevertheless in common 
moral proprietj' it is desirable, .as a matter of 
practice and prudence and in common fairness, 
that a person wlio is sought to be ijrosecuted 
should have notice of the fact that an applica- 
tion has been made for his prosecution, and 
such person should be permitted to show 
cause against the grant of sanction for his 
prosecution, but an omission to give such notice 
is not an illegality which would wholly vitiate 
an order granting sanction. Sukhdeo Missir 
V. Monoolal Sahu. 20 Cr. L. J. 616 ; 

52 I. C. 280 : A. I. R. 1919 Pat. 522. 
S. 195 — Notice. 

When application is made to another Court, 
it is incumbent on such Court to send notice 
to the opposite parl^' to show cause. .4ung 
Gyi' V. Emperor. 18 Cr. L. J. 97 (b) ; 

37 I. C. 305 : 9 Bur. L. T. 202 : 
A. I. R. 1917 L. Bur. 24. 

S. 195 (b) — Notice. 

A Court, acting under S. 195 (b), is competent 
to, and in a j)ropcr case, should give notice 
and make inquiry before granting sanction, 
but the law docs not compel the giving of 
notice or the holding of any inquiry before 
granting sanction. Gopal v. Emperor. 

16 Cr. L. J. 289 : 
, 28 I. C. 513 : II N. L. R. 36 : 

A. I. R. 1915 Nag. 58. 

S. 195 (6) — Notice- -Application for re- 
vocation of sanction notice to opposite party. 

An application for the revocation of a sanc- 
tion granted by the lower Court should not be 
disposed of ex parte without giving notice to 
the person obtaining sanction of the District 
Magistrate. Katan v. Nga Tin. 

15 Cr. L. J. 571 : 
25 I. C. 323 : 7 Bur. L. T. 205 ; 
A. I. R. 1914 U. Bur. 11. 

S. 195 (6) — Notice — Sessions Judge 

granting sanetion refused by Magistrate — 
Notice. 

Where a trying Magistrate refused sanction 
to prosecute for perjury, &c., but the Sessions 
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Judge granted it without issuing notice to 
the person for whose prosecution the sanction 
was sought : Held, that the Sessions Judge 
should have called upon the person against 
whom the sanction was applied for to show 
cause' ’ before granting sanction. Haghiibir 
Singh V. Jogeshwar Tewary. 

1 Cr. L. J. 632 : 

8 C. W. N. 643. 

S. 195 — Object — Ojjcncc of forgery 

committed in relation to proceedings before 
Court, forming part of same transaction toilh 
offence tuhich Court is inquiring — Court, if 
can itself inquire into offence of forgery and 
commit case to Sessions, if necessary. 

The purpose of S. lO.’i. is not, that one 
Court should keep check upon another, 
because if that were so, the Court itself 
would not be entrusted with the making of 
a complaint as it is under the provisions 
of the section. The purpose of the section 
is to provide, inter alia, that an offence of 
forgery, for instance, shall be inquired into 
upon a complaint of a Court before which 
the forged document was produced and not 
upon the complaint of a jjrivate individual. 
It is the Court before whom the forged 
document is produced which is to decide 
whether there should be or should not be 
an inquiry in the first instance, and ns a 
Court is entrusted by the Legislature, with 
this discretion and with this power, it 
is entitled itself to inquire into an alleged 
offence committed in relation to proceedings 
before it, when that alleged offence is part 
of the same transaction, with the offences 
of which the Court has already taken cog- 
nizance and the Magistrate can, in such a 
case, convert the proceedings before him 
into one for committal to the Court of 
Sessions. Jashanmal J. Gulrajani v. Emperor. 

40 Cr. L. J. 818 (b) : 

183 I. C. 619 : 12 R. S. 64 : 

1940 Kar. 95 : A. I. R. 1939 Sind 232. 

S. 195, (1) — Object — Court, competent to 

make order. 

The object of S. 195 (1) (a), is that the 
person best qualified to decide whether 
a complaint should or should not be 
made, should have- the power to make 
a complaint. Whether a complaint should 
or should not be made depends on circum- 
stances existing at the time -when it has to 
be decided whether a ^complaint should or 
should not be made and it is, therefore, 
the person who is then on the spot who 
can decide and not the person who origi- 
nally passed the' order and having been 
transferred subsequently may be, in some 
other district, where he cannot possibly say 
whether a complaint should or should not 
be made. King-Emperor v. Clihedi Singh. 

40 Cr. L. J. 508 ; 

180 I. C. 769 : 1939 O. W. N. 337 : 

1939 O. L. R. 206 : 11 R. O. 260 i 
A. I. R. 1939 Oudh 160. 

S. 195 — Object of — Evasions of provi- 
sions not to be tolerated — Test. 
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The Courts should not tolerate evasion of 
the provisions of S. 195, Cr. P. C., or of 
the intention of the legislature, but, the 
Court must be careful not to extend the 
provisions of the section which restricts the 
right of a subject to have recourse to the 
Courts. The principle to be followed in 
cases of this kind is not whether the con- 
plaint discloses other facts which constitute 
offences for which no complaint of the Court 
is necessary as well as facts for which a 
complaint of the Court is necessary, but 
whether there is or is not an evasion of 
the provisions of S. 195, Cr. P. C., and 
the test whether there is evasion or not is 
whether the facts disclose primarily and 
essentially an offence for which the complaint 
of the Court is required. Sadhuram Chimandas 
v. Chimandas Budhuram. 

38 Cr. L. J. 742 ; 

169 I. C. 112 ; 9R.S. 277 : 

A. I. R. 1937 Sind 81. 

— — S. 195— Object of. 

The object of S. 19.5, Cr. P. C. is to prevent 
litigants being harassed by criminal proceed- 
ings when the subject-matter in the contemp- 
lated criminal proceedings has been enquired 
into or is about to be enquired into, dumber- 
lal V. Malori. 18 Cr. L. J. 1001 ; 

42 1. C. 729 : A. I. R. 1917 Nag. 198. 

S. 195— Object of — Provisions, if can 

be evaded by placing the offence under another 
section. 

The purpose of S. 195, Cr. P. C., is to keep 
within the control of the Courts in the public 
interest offences committed in relation to their 
proceedings, and it would bo an evasion of that 
section to allow an aggrieved party, merely by 
placing the offence under another section, to 
escape its provisions. Bhimomal v. Jalo. 

37 Cr. L. J. 1007 : 

164 I. C. 797 : 29 S. L. R. 356 : 

9 R. S. 55 : A. I. R. 1936 Sind 123. 

S. 195 (1) {b)— Object of. 

S. 195 (1) (6), Cr. P. C. aims at providing that 
■where, prior to the institution of a criminal 
prosecution, a properly constituted judicial , 
tribunal has placed itself in a position to 
determine whether the facts constituting the 
offence really exist, the Criminal Court should 
decline cognizance unless that the tribunal has, 
in effect, certified that in its opinion the com- 
plaint is one worthy of investigation. That 
safeguard should not be limited to cases where 
the offence is committed pendente lite but 
should extend also to fabrication of false 
evidence in advance. In re : Parameswara 
Nambudri. 16 Cr. L. J. 721 : 

31 1. C. 161 : 18 P. L. T. 322 ; 

A. I. R. 1916 Mad. 72. 

S. 195 (6), (7) (c) — Object of— Interpre- 
tation. 

The apparent intention of the Legislature in 
inserting Cl. (c) of Sub-s. 7 of S. 195, Cr. P. C. 
was to substitute the control of the District 
Judge as the “principal Court of original juris- 
diction” in respect of all suits of a civil nature 
for that of the Sessions Judge. The provisions 
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of this clause govern the procedure in respect 
of sanctions granted or refused by Courts of 
Small Causes. Courts must read Sub-s. (7) 
along with Sub-s. (G) and must endeavour to 
place a reasonable construction on all the 
words of the Statute. The “such appeals” 
spoken of in clauses (a) and (b) arc the appeals 
w'hich “ordinarily lie.” The use of the word 
“only” in Sub-s. (7) does not operate so as to 
take away altogether the subordination impos- 
ed upon any Court by Sub-s. (G) but merely to 
limit that subordination to one single Court, 
whereas it might otherwise have extended to 
two or more. The words “that is to say” must 
be interpreted loosely as equivalent to “I %vill 
make my meaning clear by the following ex- 
planations.” The effect is that the subordina- 
tion of a Court of Small Causes to the local 
High Court, whieh would otherwise be imposed 
by Sub-s. (G), is “for the purposes of this 
section” done away witli, but the subordination 
of the Court of Small Causes to the District 
Judge as “the principal Court of original 
jurisdiction” in suits of a civil nature “within 
the local limits of whose jurisdiction” the said 
Court of Small Causes “is situate” remains and 
is affirmed. Chidda Lai v. Dhajan Lai. 

18 Cr. L. J. 935 : 

42 I, C. 167 : 15 A. L. J. 721 : 
39 All. 657 : A. I. R. 1917 All. 405. 

S. 195 — Object and scope— Private prose- 
cution. 

The principal underlying S. 195 is plainly 
this. Where an act amounts to the offence of 
contempt of the lawful authority of public 
servants or to an offence against public justice, 
such as giving false evidence or to an offence 
relating to documents actually used in a Court, 
private prosecutions are barred absolutely 
and only the Court in relation to which the 
offence was committed may initiate proceedings. 
Hamasaxvmi Aypangar v. K. V. Panduranga 
Mudaliar. 39 Cr. L. J. 1. 

171 I. C. 943 ; 1937 M. W. N. 1070 : 

1937 2 M. L. J. 757 : 46 L. W. 704 : 

. 10 R. M. 414 : A. I. R. 1938 Mad. 173. 

S. 195 — ‘Offence', meaning of. 

In S. 105 (1) (c), Cr. P. C. the word ‘offence’ 
is designedly used in a somewhat abstract 
manner. It is the ‘offence’ itself, not any 
particular offender’s offence which the section 
aims at ; and that is in accordance with S. 40, 
Penal Code, where ‘offence’ is defined as the 
thing made punishable by the Code. The clause 
deals with the case were there is a substantive 
offence committed by a party to a suit. If 
that condition is realized, then the clause 
enacts that no Court can take cognizance of 
such offence. In re : Naratjan Dlionddcv 
Risbud. li Cr. L.J. 368 : 

6 I. C. 529 : 12 Bom. L. R. 383. 

S. 195 — Order of sanction, contents of. 

No sanction is necessary under S. 195, Cr.P.C. 
for a prosecution under S. 467 or S. 47G, Penal 
Code. An application for sanction must set out 
in detail, the statements alleged to be false. 
The order of sanction, however, need not state 
specifically what false evidence was given or 
fabricated, and a sanction might be a perfectly 
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proper sanction without setting out the actual 
words in which it is alleged the offence was 
committed. But it is certainly in accordance 
with the requirements of justice that the order 
of sanction should not be a vague order leaving 
the accused in doubt as to the charge which he 
will be expected to meet, and in the case of a 
long deposition, containing statements alleged 
to be false, it is particularly desirable that 
some indication should be given of the portions 
of the dcjjosition so alleged to be false. Pro- 
ceedings, with a view to tlie prosecution of a 
witness for giving false evidence, should not be 
taken until a conclusion has been come to by 
the Magistrate or Judge conducting the trial 
in which the false cvddencc is supposed to be 
given upon the evidence given therein. Thavoin 
V. Nga San. 14 Cr. L. J. 422 : 

20 I. C. 406 : U. B. R. 1913 I, 166. 

S. 195 (7) (a) — ‘Ordinarily’, meaning of. 

S. 195 (7) (a), Cr. P. C. defines the word 
‘ordinarily’ for all cases where appeals from a 
lower Court lie to more tlian one higher Court. 
Ram Krishnapttri v. Mohan Lai. 

13 Cr. L. J. 498 : 
15 I. C. 642 : 8 N. L. R. 57. 

S. 195 (7) {c)— Original jurisdiction, 

meaning of. 

The words “ original jurisdiction” in S. 195 
(7) (c), Cr. P. C. mean “ original jurisdiction 
over tlic class to which the case in question 
belongs.” SuUhdco Singh v. District Magistrate 
of Muzaffarpur. 18 Cr. L. J. 370 : 

38 I. C. 754 : 2 P. L. J. 1 : 3 P. L. W. 333 : 

A. I. R. 1916 Pat. 53. 

S. 195 (6) — Period of sanclion, starling 

point — Sanclion to prosccnlc — Extension of. 

The period of six months referred to in S. 195 
(0), Cr. P. C, begins to run from the date on 
which the sanction to prosecute is given by 
the Court to which the application for sanction 
was made. Rain Saran Singh v. Chandra 
Mohan Saha. 24 Cr. L. J. 94 : 

71 1. C. 222. 

S. 195 — Porver of Court. 

Where a document was judicially before the 
Court and was produced in a proceeding in 
Court within the meaning of S. 195 (c), Cr. P. C. 
it was competent to the Court to exercise its 
powers under S. 195. Muthuvarapn Seshiah v. 
Gatram Raniiah. 13 Cr. D. J. 19 : 

13 I. C. 211 • 1911 M. W. N. 526. 

S. 195 — Potoers of court. 

Suit on pro-note before Panchayat Court — 
Report of Panchayat to Collector — Report 
leaving the matter to Collector — Paper sent to 
Magistrate for inquiry — Magistrate is not 
competent to take cognizance of case. Emperor 
V. Chaiyan. 35 Cr. L. J. 1050 : 

149 I. C. 1239 : 1934 A. L. J. 339 : 
6 R. A. 1026 ; 4 A. W. R. 519 : 
A. I. R. 1934 All. 216. 

Ss. 195, 476 — Power of Court to make 

complaint. 

An official to whom the function of granting 
copies is delegated by the Court really exercises 
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tliein on behalf of the Court and, therefore, an 
application made to tliat official must also be 
deemed to have been made to the Court. An 
offence committed in connection with an appli- 
cation for copies of the judgment and decree in 
case, being an offence committed in connection 
witli proceedings in a Court, a complaint under 
Ss. 1 95 and 47C, Cr. P. C., from the Court is 
necessary for the prosecution of the offender 
and the only Court competent to file such a 
complaint is the Court to whicli the application 
is made or a Court to whicli sticli Court is 
i ' subordinate. Faqir Singh v. Empnor, 

29 Cr. L. I. 1028 : 

112 I. C. 356 : A. I. R. 1928 Lah. 759 (b) . 

S. 195 (1), (a), (7)-Po;ccr of District 

Magistrate — Police Act [P of ISGI), S. 4. 

Tile District Magistrate is inx'cstcd with 
general control over, and direction of, tlic 
administration of the police in his district. He 
is, therefore, competent to sanction prosecution 
for a false complaint to a Police officer. Shibbu 
V. Emperor. 11 Cr. L,. }. 252 ; 

5 I. C. 829 : 6 P. R. 1910 Cr. : 

10 P. W. R. 1910 Cr. 

S. 195 (fa) — Pozeer of District Magistrate 

— Deport to police not follozocd up by complaint to 
Court. 

S, 195 (b), Cr. P. C. does not apply to a o.ase 
where a pcr.son makes a report to the thana 
J but docs not follow it up by a complaint to 
' Court. By making a report, no offence is 
committed in or in relation to any proceeding. 
Under S. 211, Penal Code, it is not necessary 
that the person charged should be given notice 
of the charge made against him and the District 
Magistrate docs not act vithout jurisdiction if 
no notice is given in passing an order to 
institute a case under that section. Tabarak 
Znman Khan v. Emperor, 6 Cr. L. J. 396 ; 

4 A. L. J. 790 : 27 A. W. N. 288 : 

I. L. R. 30 All. 52. 

S. 195 — Power of High Court — Grant of 

sanction. 

Under S, 195 (C), Cr. P. C,, the High Court has 
power to grant or revoke a .sanction given or 
refused by a subordinate Civil Court. Lachman 
Das v. sdfian Lai, 1 Cr. L. J. 333 ; 

1 A. L. J. 186. 

— S. 195 (6), (7) — Power of High Court — 

Appeal against order of District Court granting 
sanction. 

An appeal lies to the High Court against an 
order of the District .Judge granting sanction 
under S. 195 (C), (7), Cr. P. C. Where such 
order has revoked, tlic sanction granted by the 
Munsiff for prosecution under certain sections 
of the Penal Code but granted sanction to pro- 
secute under other sections, it is competent to 
the High Court on appeal, therefrom, not only 
to revoke the sanction granted but also to grant 
tl’.e sanction refused. Kannambath ~Imbichi 
Nair v. Manalhanath Rainar Nair, 

4 Cr. L. J. 164 : 

I. L. R. 29 Mad. 122. 

S. 195 — Power of Magistrate — Sanction 

— Cognizance of a cause by the Magistrate, 
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Where on complaint, a sanction is subsequent- 
ly obtained, any action taken, bj' Magistrate 
before the grant of the sanction is illegal but 
that docs not prevent the Magistrate from 
taking cognizance of the complaint after the 
sanction has been obtained. In re : Manjnath 
Shivnalh. 9 Cr. L. J. 183 : 

10 Bom. L. R. 1053. 

S. 195 — Powerwf Magistrate. 

Where a person is charged with several 
offences, some of ivhich arc not triable by any 
Magistrate for want of sanction, there is no 
abjection to the Magistrate proceeding with 
the trial of such offences as mn 3 ' be separatelj’’ 
charged and in respect of which no sanction 
is neccssarj’, even though he may not be com- 
petent to trj’ all the offences, if sanction has 
been in fact obtained in respect of the other 
two. Kristna Pillai v. Krishna Konan. 

7 Cr. L. I. 6 : 

17 M. L. J. 559 : 31 Mad. 43 : 

3 M. L. T. 113. 

S. 195 (1) (fa) — Power of Magistrate — 

DisQualiftcation of Magistrate to take cognizance 
of offence when information addressed to Police. 

That 15. 195 (1) (b), Cr. P. C., does not deal 
with or refer to such offences under S. 211, 
Penal Code, ns arc not committed in, or in 
relation to any proceeding in any Court. 
Therefore, where a false charge is made to the 
Police and on the Police report, the Magistrate 
directs prosecution of the informer, ho is not 
disqualified from taking cognizance of the case 
himself. Karim Bakhsli v. Emperor. 

2 Cr. L. J. 67 : 

6 P. L. R. 278. 

S. 195 — Prlma facie case — Sanction pro- 
ceedings. 

Before granting sanction to prosecute under 
S. 195, Cr. P. C., the Judge ought to satisfy 
himself whether there is a prima facie case 
against the person as to whom sanction to 
prosecute is asked. The question whether the 
applicant is guilty cannot be decided in sanc- 
tion proceedings where the question is not 
whctiier guilt is proved (before trial), but 
whether tlierc are prima facie grounds for 
removing a bar to the institution of Criminal 
proceedings in which the question of guilt can 
be determined. In re : Eaoji Sakharam. 

2 Cr. L. J. 611 : 

7 Bom. L. R. 732, 

S. 195 — Prima facie case — Sanction 

granted by Judge who did not hear case, whether 
bad. 

IMiere there is a prima facie strong case for 
granting sanction, the fact that such sanction 
is granted by a Judge wlio did not hear the 
case is no ground fdr re%'oking the sanction or 
for holding that the sanction is bad. Nalhu 
Ram V. Barey. 21 Cr. L. J. 235 : 

55 I. C. 107 : A. I. R. 1921 Nag. 81. 

S. 195 — Prima facie case — Sanction to 

prosecute— Conditional sanction, illegal. 

No sanction to prosecute can be granted of 
provisional character in case certain condi- 
tions are satisfied in future. It is the duty of 
the Magistrate before granting sanction, to 
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satisfy himself that there was, at the time of the 
order, a prima facie case against the person 
whose prosecution is to be sanctioned. In re : 
Muneyya. 15 Cr. L. J. 23 : 

22 I. C. 187 ; 36 Mad. 471 : 
A. I. R. 1914 Cal. 589. 

S. 195 — Prima facie case. 

Where A. stated that the two defendants were 
partners but admitted in cross-examination 
that the second defendant stood guarantee for 
the debts borrowed by the first : Held, that the 
statements were not necessarily contradictory 
and there was no pn'jna faeie case of wilfully 
making contradictory statements. Jamna 
Das V. Sobapathy Chetti. 

12 Cr. L. J. 545 : 
12 I. C. 521 : 10 M. L. T. 278 : 
1911 2 M. W. N. 259 : 21 M. L. J. 1074. 

S. 195 — Prima facie case. 

Where the offence alleged to have been com- 
mitted, is undoubtedly an offence against 
public justice, punishable under S. 193, Penal 
Code, and possiblj' also under S. 199, Penal 
Code, and the Court in its discretion has dec- 
lined to prosecute on the ground that there 
was not a strong prima faeie case and that no 
prosecution at all is far better than a prosecu- 
tion which is likely to prove abortive; the party 
aggrieved, cannot be allowed to prosecute 
merely because he feels that he has been per- 
sonally dishonoured. The refusal of the Court 
to prosecute is final, liamasaiomi Ayyangar 
V. K. V. Pandtiranga Mtidaliar. 

39 Cr. L. J. 1 : 
171 I. C. 943 : 1937 M. W. N. 1070 : 
1937 2 M. L. J. 757 : 46 L. W. 704 : 
10 R. M. 414 : A. I. R. 1938 Mad. 173. 

Ss. 195, 476 — Prima facie case — Sanc- 
tion to prosecute. 

All that a Court granting sanction to prosecute 
under Ss. 195 and 470, Cr. P. C., for offences 
made punishable thereby, has to sec is that a 
prima facie case has been made out upon the 
evidence before it for inquiring further into the 
question whether or no any one of the offences 
punishable as set out in S. 195 has or has not 
been made out. Kidha Singh v. Emperor. 

16 Cr. L. J. 117 : 
31 I. C. 993 : 13 A. L. J. 1111 : 
A. I. R. 1915 All. 345. 
S. 195 — Procedure. 

A complaint for an offence under S. 193, Penal 
Code, must state what exactly the false evidence 
was that was given by the accused. Kalyanji 
V. Bfl/n Been Lala. 26 Cr. L. J. 801 : 

86 I. C. 449 ; 48 M. L. J. 290 ; 
21 L. W. 664 : 48 Mad. 395 : 
A. I. R. 1925 Mad. 609. 
S. 195 — Procedure. 

A Court granting sanction under S. 195 should 
have regard to certain rules of prudence in 
exercising its discretion under the section. 
They are : — (1) chances of conviction being 
remote if the prosecution is initiated,- (2) the 
prosecution not being required in the interests 
of justice, being aimed at harassing an 
opponent, (3) the moral turpitude being slight. 


Cr. P. CODE (1898), S. 195 

though there may be chances of conviction ; 
(4) the granting of sanction leading to an 
abuse of the administration of criminal justice. 
In such cases, sanction should not be granted. 
Palanippa Chclliar v. Ramaswami Chettiar. 

18 Cr. L. J. 289 : 
38 I. C. 321 : 4 M. L. W. 615 : 
20 M. L. T. 557 : 32 M. L. J. 54 ; 

A. I. R. 1917 Mad. 56. 

S. 195— Procedure. 

A Court, in considering an application under 
S. 195, is not confined to the document or 
statement in respect of which sanction is asked 
or to the evidence already on record, but may 
take additional evidence to determine its action. 
Palaniappa Chettiar v. Ramaswami Chettiar. 

18 Cr. L.J. 289 : 
38 I. C. 321 : 4 M. L. W. 615 : 
20 M. L. T. 557 : 32 M. L. J. 54 : 

A. I. R. 1917 Mad. 56. 

S. 195 — Procedure. 

A person who lays an information before the 
police is entitled {o have his case determined 
by the Court before he is called upon to answer 
the charge of laying a false information. Isser 
v. Emperor. 11 Cr. L.J. 354 : 

6 I. C. 415. 

S. 195 — Sanction to prosecute — Procedure. 

An application for sanction when made under 
S. 195 mast be carefully considered before the 
sanction is given, especially when the applica- 
tion is on behalf of an old offender in jail and 
is directed against a Sub-Inspector of Police. 
Iqbal Hussain v. W Hay at Husain. 

17 Cr. L. J. 93 : 
32 1. C. 685 : A. I. R. 1916 All. 318. 

S. 195 — Procedure before complaint. 

Before taking action against a person for 
fabrication of false evidence, it is necessary that 
he should be given an opportunity to sub- 
stantiate his allegations. Balijeppalli Seshayya 
V. Balijeppalli Subbarat/udi. 

26 Cr. L. J. 1589 (a) : 
90 I. C. 661 ; 1925 M. W. N. 470 : 
A. I. R.' 1925 Mad. 1157. 

S. 195 — Procedure — Complaint dismissed 

as false — Proceedings under S. 211, Penal Code. 
Where a Magistrate dismissed a complaint as 
false and is of opinion that the complainant 
ought to be proceeded against under S. 211, 
Penal Code, the proper procedure is to make a 
complaint under S. 195, Cr. P. C., and to hold 
inquiry himself and commit the complainant to 
the Court of Session for trial under S. 211, 
Penal Code. Ambika Singh v. Emperor. 

27 Cr. L. J. 987 : 
96 I. C. 651 : 5 Pat. 450 : 
7 P. L. T. 716 : A. I. R. 1926 Pat. 368. 
S. 195 — Procedure — Contradictory state- 
ments — Duty of Court. 

In granting sanction to prosecute a witness for 
making two contradictory statements, if his 
explanation, which is correct, is not put 
forward first and another considered explanation 
is put instead, the one afterwards put must be 
considered an after-thought, and ^ no notice 
should be taken of it, but that question must be 
decided by the trying Magistrate and all 
possible consideration should be given in order 
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to see •whether they cannot be reconciled and 
■whether the obvious explanation niaj' not have 
been in some ivay delaj’cd by a confusion of 
mind or any other doubtful circumstance, the 
tr 3 ’ing JIagistrate being the proper tribunal to 
consider the argument if it is advanced before 
him. Valias Lalji Jiainji v. Stilar 4rjan Ptivja. 

7 Cr. L. J. 136. 

S. 195 — Procedure-Dual Mnd of inquiry 

— Biglii procedure. 

■Where a Sub- Judge g.avc notice to the accused 
to show cause whj’ .sanction .should not be 
granted, under S. lO.a for his prosecution but 
at the inquitj’ raised the issue whether sanction 
ought to be granted or case committed to the 
Sessions, and finallj' passed an order of 
committal : Held, that the procedure followed 
bj' the Sub-.Tudge in holding a dual kind of 
inquirj' is not what is contemplated bj- the 
Cr. P. C. If he thought tliat this was a matter 
in which he ought to pass an order of committal, 
instead of granting a sanction to proscoitc, he 
ought to have jirocecdcd from the beginning 
under S. •1-70. In re : Silaram Sliivrambhat. 

1 Cr. L. J. 746 : 
6 Bom. L. R. 578. 
5. 195 — Procedure — Duly of proscculion. 

Upon a complaint being fded on the strength 
of the sanction as it stands, it will be for 
the prosecution to satisf\' the Court that the 
.sanction is not being taken advantage of b.v 
the District Magistrate against the wish or 
without the authoritj' of the i)crson in whose 
favour it was originally granted. Ilari Padn 
Mozamdar v. Lachmi Narain Mar.onri. 

13 Cr. L. J. 551 ; 
15 L C. 967 : 15 O. C. 177. 

S. 195— Procedure — Examination of 

toilncsscs on commission. 

For the purposes of an enquirj’ made In* a 
Civil Court under the provisions of S. io."}, 
the c.samination of witnesses on commission is 
permissible. Dulloo Singh v. Deputy Inspector- 
General of Police, C. I. D., Hcngal. 

23 Cr. L. J. 138 : 
66 I. C. 570 ; 49 Cal. 551 ; 
A. I. R. 1922 Cal. 412. 

S. 195 — Procedure. 

In making a complaint of an offence under 
S. 193 of the Penal Code, a Court should 
quote the passages in tlic .statement of the 
accused in respect of which tlic complaint is 
made. Diuarka Prasad v. Makund Sarup. 

26 Cr. L. J. 1506 ; 
90 I. C. 290 : 24 A. L. J. 122 : 
A. I. R. 1926 All. 21. 

S. 195 — Procedure — Object of. 

The procedure under S. 195, Cr. P. C. Is 
necessary in order to avoid the risk of 
vexatious charges designed, to harass and 
annoy the persons against whom they ’ are 
directed. Unless this has been borne in mind, 
the Court’s use of discretion cannot be regard- 
ed as judicial. The remoter the prospect of 
any public purpose being served the greater 
is the decree to which the Court should 
insist on ordinary evidence in support of the 
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charge. Slunuszcmny JMudaliar v. Bajaratnam 
Pillai. 24 Cr. L. J. 340 : 

72 I. C. 340 : 16 L. W. 505 : 

45 Mad. 928 ; 44 M. L. J. 774 : 

A. I. R. 1923 Mad. 136. 

S. 195 — Procedure — Penal Code (Act 

XLV of ISGO), Ss. 211, 500 — False charge — Defa- 
mation — Sanction, refusal of, for prosecution 
under S. 211, Penal Code— Process, issue of, 
under S. 500 on same facts, legality of. 

A Court should not issue process for .an offence 
under S. 500, Penal Code, when, on the same 
facts, it refuses to sanction prosecution for an 
offence under S. 211, Penal Code. Profulla 
Kumar Ghost v. Ilarcndra Kath Challcrjec. 

IS Cr. L. J. 377 : 

38 I. C. 761 : 21 C. W. N. 253 : 

25 C. L.J. 445 : 44 Cal, 970; 

A. I. R. 1917 Cal. 708. 

S. 195 — Procedure — Pleader for accused, 

prosecution of, while proceeding pending, advis- 
ability of. 

The prosecution of a Pleader defending an 
accused person for abetment of giving of false 
evidence while the trial is pending, and before 
the evidence of the witt)c.sscs instigating to 
give false evidence has been appreciated by 
the Court, is inadvis.able. If such a prosecu- 
tion is to bo started, it ought to bo started 
after the jirineipal proceeding, in relation 
to which the offence is said to have 
been committed, has terminated. In re ; 
Vasudeo Bamchandra .Joshi. 24 Cr. L. J. 171 : 

71 I. C. 523 : 24 Bom. L. R. 1153 : 

A. I. R. 1923 Bom. 105. 
S. 195 — Procedure — Prosecution, essen- 
tials for — Bevision — Interference. 

No prosecution can bo instituted in respect of 
offences speeined in S. 195, Cr. P. C. which 
have been committed in or in relation to a 
proceeding in a Court unless the Court itself 
prefers a complaint and the person who is the 
.sidjject of the complaint has a definite right 
of appeal to a superior Court against the 
institution of the complaint, it is not the 
function of the High Court, unless the circum- 
stances are altogether outside the ordinary, to 
c.xaminc in revision the merits of such a com- 
plaint with a view to discovering whether it is 
likelj' to result in conviction. To do so, is the 
task of the Magistrate before whom the 
complaint is Laid and there is nothing to 
prevent him from dismissing it without 
issuing process to the accused person. Similar- 
ly when a Magistrate presiding over a Court 
and a Court of Appeal are agreed that a prose- 
cution is necessarj*, then unless the case is one 
which has peculiar features, it would be 
cxtremel.v difficult for the High Court in 
revision to declare that the prosecution is not 
in the interests of public policy. Behram v. 
Emperor. 27 Cr. L. J . 776 : 

95 I. C. 312 : 7 Lah. 108: 

27 P. L. R. 314 : A. I. R. 1926 Lah. 305. 

S. 195 — Procedure — Prosecution for 

perjury. 

Under the Cr. P. C., as amended by Act X'VIII 
of 1923, the Court desiring to initiate proceed- 
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ings for perjurj- has no altcrnati%'e but to 
prefer a complaint in writing and to forward 
it to a Magistrate of First Class having juris- 
diction to entertain it. Emperor v. Qodtr 
BhaUhsh Shah. 27 Cr. L. J. 98 : 

91 I. C. 530 : 1 L. Cas. 477 : 6 Lah. 134 : 

A. I. R. 1925 Lah. 312. 

S. 195 — Procedure — Same Jacts coiisli- 

tuting offence under marc than one section — 
Procedure. 

IVhere a given set of facts constitutes an 
offence under more than one section of the 
Penal Code, proceedings should be taken with 
respect to the more serious offence. Mi N/^wc 
V. Mi Chit. 13 Cr. L. J. 576 : 

15 I. C. 992 : U. B. R. 1912 I, 134. 

S. 195 — Procedure — Sanction — Order 

granting sanction, forum of. 

An order granting sanction to prosecute for 
giving false evidence ought to specifj' the 
statement alleged to be false. Obiter dictum . — 
It is no offence to make a false statement to 
the Police. Po Yin v. Emperor. 

18 Cr. L. L 98 ; 
37 I. C. 306 ; 9 Bur. L. T. 203 : 
A. I. R. 1917 L. Bur. 82. 

S. 195 — Procedure — Sanction to pro- 
secute. 

Before granting a sanction to prosecute, the 
provisions of the Cr. P. C., must be strictly 
followed. A vernacular order of an e-Kecutivc 
ofiicer merely bearing some illegible initials 
directing a Subordinate IMagistrate to take up 
a case under S. 182, I. P. C. is not a sufficient 
compliance with the requirements of law. 
Kola Khan v. Crown. 9 Cr. L. J. 190 : 

211 P. L. R. 1908 : 46 P. W. R. 1908. 

S. 195 — Procedure — Sanction to prosecute. 

In a proceeding under S. 19.5, a Sessions Judge 
sitting as a Court of .Appeal proceeded to hold 
thorough and searching enquiry, in the course of 
which he examined on oath the person against 
whom the sanction was sought and recorded a 
quantity of other c%’idencc, and having done 
this, he rejected the application for sanction : 
Held, that the Sessions Judge was right in 
adopting the procedure which he did. 
Rahmatullah v. Emperor. 17 Cr. L. J. 29 : 

32 I. C. 157 : A. I. R. 1916 All. 97. 

S. 195 — Procedure. 

The order granting sanction should express no 
definite pronouncements or conclusions on the 
matter to be enquired into that may prejudice 
the accused, but the Court should applj' its 
mind fully to the materials placed before it. 
Planiappa Chelliar v. liamasioami Chettiar. 

18 Cr. L. J. 289 : 
38 I. C. 321 : 4 M. L. W. 615 : 

20 M. L. T. 557 : 
32 M. L. J. 54 : 
A. I. R. 1917 Mad. 56. 

^S. 195 — Procedure — When, competing 

complaints. 

When there are competing complaints, it is 
manifestly within the discretion of the Magis- 
trate on a consideration of the circumstances 
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of the particular case, to determine in which 
he should issue process first and not less so 
when he has made_ an inquiry under S. 202, 
Cr. P. C., in one of them which necessarily 
involves also a consideration of the other. 
Parmanand Brahmehuri v. Emperor. 

30 Cr. L. J. 354 : 

116 I. C. 46 : I. R. 1929 Pat. 286 : 

10 P. L. T. 618 : 

' A. I. R. 1930 Pat. 30. 

Ss. 195, 476 — Procedure — Distinction bet- j'. 

70CCH proceedings under two sections. 

Proceedings under S. 193 are distinct from 
those under S. 476. The former are of a 
summary character, and a Court proceeding 
under that section is not bound to hold an 
inquiry. In the case of the latter, the inquiry 
has to be ns nearly as under Chap. XVIII of 
the Code. In re : Silaram Shivrambhat. 

1 Cr. L.J. 746 : 

6 Bom. L. R. 578. 

S. 195 (1) (b)— Procedure— Penal Code 

Ss. 1S2, 211 — False charge of theft made to Police 
— Complaint against informant under Ss. 1S2 and 
211, I. P. C. — Duty of Magistrate. 

The offence of making a false charge of theft 
in an information laid at a Police station falls 
not only under S. 182, but also under S. 211, 

I. P. C., and as sanction is not necessary in 
order to proceed against the informant under ^ 
the latter section, a Magistrate should proceed 
under that section when the complaint is under 
both sections, viz., under Ss. 182 and 211, 

I. P. C. Mi Ngwe V. Mi Chit. 

13 Cr. L. J. 576 : 

15 I. C. 992 : U. B. R. 1912 1, 134. 

S. 195 (1) (h)— Procedure — Penal Code 

(Act XLV of 1S60), S. 1S2 -False information to 
Police — Complaint by Police against irrfnrmant — 
Petition by informant before Hlagislratc showing 
cause agairrsl conviction — Trial of informant 
before trying complaint by him, legality of. 

When a Magistrate has once properly taken 
cognizance of an offence, anything that may 
happen subsequently cannot bring into opera- 
tion S. 19.3 (1) (b) so as to deprive him of 
jurisdiction to dispose of the matter in accord- 
ance with law. A lodged an information at a 
Police station to the effect that some money 
and documents had been stolen from a box 
in his house. The Sub-Inspector after investi- 
gating the matter, found the information^ to be 
false and he complained to the Sub-Divisional 
Magistrate that A had committed an offence 
punishable under S. 182, Penal Code. The 
Magistrate issued process under S. 182 and on 
the date fixed, A filed a petition^ stating that 
the information which he had given was true 
and that he could prove it to be true. Tlie 
trial proceeded with the result that A was 
convicted of the offence charged. ^ It was con- 
tended in revision that the Magistrate should 
have treated A's petition as a complaint and 
proceeded with this petition before proceeding 
with the trial of ^4: Held, that as the Magistrate 
had taken congnizance of the complaint under 
S. 182, Penal Code, he could proceed with the 
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trial of A and the conviction vr.is not bad. j 
Goiwtir Singh v. Emperor. I 

31 Cr. L. J. 1200 : • 
127 I. C. 287 : A. I. R. 1930 Pat. 505. j 

S. 195 (1) (b)~F>occciling—Proccctiings | 

tinder S. 195 (J) (h), if judicial. 

The proceeding contemplated in S. 195 (1) (b), 
ii; a judicial proceeding. Goventmcnl Adt'ociitc, 
Bihar v. Kumar Singh. 

39 Cr. L. J. 314 : 
i 173 I. C. 432 : 16 Pat. 571 : 

19 P. L. T. 51 : 10 R. P- 40S ; 

4 B. R. 274 : A. I. R. 1938 Pat. S3. 

S. 195 (1) (3) — ‘Produced,' meaning of 

— rlllegcd forged document used in possession pro- 
ceedings — Prosecution for anleccdcul forgery and 
user—Kanclion. 

On the application of the accused, who were 
parties to a proceeding under S. 145, Cr. P. C. 
an alleged forged document, which had been 
registered before a Sub-Registrar, was called 
for by the Jlagistratc in tlic said proceedings 
from the record of a ease instituted against a 
stamp-vendor and was made use of by their 
Pleader in the course of his argument and 
referred to by the Magistrate in bis judgment : 
Held, (1) that the document was ‘produced’ 
within the meaning of S. 105 (1) (c), Cr. P. C., 
in the proceedings and the accused could not, 
therefore, be prosecuted in respect of its 
^antecedent forgery and antecedent user before 
the Sub-Registrar without the sanction of the 
Magistrate j (2) that althougli such .sanction 
was not ncccssarj' for the prosecution of the 
accessories to the crime who were not parties 
to the proceedings, it was not desirable that 
proceeding.^ should be taken piecemeal against 
them while there was still a bar to the pro- 
secution of the principal offenders. Nalini 
Kania Lnlia v. Anukul Chandra Laha. 

18 Cr. R. J. 522 : 

39 I. C. 490:25 C. L.J. 255; 

21 C. W. N. 640 : 44 Cal. 1002 : 

A. I. R. 1918 Cal. 792. 

S. 195 (1) (c) — 'Produced in the Court,’ 

meaning of. 

A document is ‘p''o4uccd’ in Court within 
the meaning of S. 19.5 (1) (c) of the 
Cr. P. C., though it i.s produced only 
before the Munsarim of the Court for 
the purpose indicated in O. VII, R. 17, 
P. C., and is never called to the Court. 

' Ramcslnvar Lai v. Emperor. 

28 Cr. L. J. 668 ; 

■ 103 I. C. 204 : 25 A. L. J. 555 : 

49 All. 898 : A. I. R. 1927 All. 571. 

S. 195 — Proof required. 

Prosecutions for perjury should not be 
launched unless there is some proof, likely 
at least to satisfy a Court that the statements 
made by the person charged are false state- 
ments. Yar Mohammad V. Bansi Sitigh. 

34 Cr. L. J. 105 : 

141 1. C. 146 (2) : I. R. 1933 All. 51 : 

A. I. R. 1932 All. 674. 
S. 195 — Prosecution — Procedure. 
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although he is not upon his trial upon 
:i criminal charge , he is in the position 
of a person accused of committing an 
offence. Ilis examination, therefore, should 
not be on oath, nor should he be cross- 
examined but any questions put to him 
should be put witli the object of enabling 
him to explain circumstances which appear to 
require c.xplanalion. Thatoni v. Kga Sail. 

14 Cr T T 47? • 

20 I. C. 406 : U. B. R. 1913 I 166.' 

S. 195 — Prosecution for defamation — 

Befusnl to sanction prosecution, whether bar to 
prosecution for defamation. 

The dismissal of an application for sanction 
under S. 195, Cr. P. C., to jirosccutc for 
defamation in rc.spcct of a statement made 
in a judicial proceeding is no bar to the 
institution of a prosecution for defamation. 
Satis Chandra v. Bam Dayal. 

22 Cr. L. J. 31 : 
59 I. C. 143 ; 32 C. L. J. 91 ; 
24 C. W. N, 982 : 48 Cal. 338 : 

A. I. R. 1921 Cal. 1. 

S. 195 — Prosecution for perjury. 

A false statement of an accused in an 
I affidavit in .support of his transfer applica- 
tion is not immune from prosecution and 
can bo the subject-matter of a charge for per- 
jury. Emperor v. Qorfir Bakhsh Shah. 

27 Cr. L. J. 98 : 
91 1. C, 530 : 6 Lab. 134 : 
A. I. R. 1925 Lab. 312. 

— Ss. 195, 109, 428— Prosecution for per- 
jury— Magistrate r.rerci.sing jurisdiction in one 
district, whether can delegate powers to Magistrate 
in another district — False statements made in 
ultra virus proceedings. 

A Magistrate cxcrci.sing jurisdiction in one 
district 1ms no jurisdiction to make an 
cnqiiirj' into tlie .sulllcicncy of security re- 
quired under S. 109, Cr. P. C., by a 
JIagistratc of another district. Tlicrclbre, 
persons making false statements in the 
course of sucli enquiry cannot be prosecuted 
for perjury under S. 195, Cr. P. C. 
Kliuda Baidish v. Emperor. 

18 Cr. L. J. 130 ; 
37 I. C. 482 : 52 P. W. R. 1916 Cr. ; 

A. I. R. 1917 Lab. 305. 

S. 195 — Provision is imperative. 

Provision in S. 195 is imperati%'c and it 
affects the jurisdiction of Courts to 
take cognizance of an offence under 
S. 211 except as set forth therein. 
Bamdhari Cope v. Emperor. 

29 Cr. L. J. 660 : 
110 I. C. 212 : 9 P. L. T. 236. 

S. 195 — Public servant — Meaning of — 

“Public servant concerned" means person holding 
particular post and not particular individual, who 
passed order. 


Where a person is required to show cause The words “public servant concerned” in 
why he should not be criminally prosecuted, S. 195 (1) do not mean a particular individual 
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but the person at the time holding a particular 
post. King-Emperor v. Chhedi Singh. 

40 Cr. L. J. 508 : 
180 I. C. 769 ; 1939 O. W. N. 337 : 

1939 O. L. R. 206 : 
11 R. O. 260 : 
A. I. R. 1939 Oudh 160. 

S. 195 — Public scrvan t. 

The public servant referred to in S. 182 
of the I. P. G., is the Public servant to 
whom the information is given and not the 
public servant whom it is sought to injure, 
and it is the former whose sanction under 
S. 195 (1) (a) is necessary. Nga Eyazo Zan v. 
Nga Kyi Dan. 17 Cr. L. J. 59 : 

32 I. C. 651 : U. B. R. 1915 II, 91 : 

A. I. R. 1916 U. Bur. 15. 

S. 195 (1) (a) — ‘Public servant,' meaning of 

— “Public servant concerned," meaning of — False 
information givem to Sub-Inspector' — Comjdaint 
filed by his succcssor-in-officc — Validity of. 

The proper construction of ‘public servant 
concerned’ in S. 195 (1) (a), is the public 
servant holding for the time being the 
office held by the public servant to 
whom the false information was given. 
The complaint liled bj' the succcssor-in- 
office of Sub-Inspector to whom false in- 
formation was given is, therefore, a 
valid complaint under Cl. (a) of S. 195 (1). 
Jot Narain Thakur Prasad v. Emperor. 

40 Cr. L. J. 659 : 
182 I. C. 412 : 
12 R. S. 7 : 1939 Kar. 656 : 
A. I. R. 1939 Sind 169. 

S. 195 — Reasons. 

An order granting sanction to prosecute should 
shoAV reasons uiiy the sanction is granted. 
Auttg Gyi V. Emperor. 18 Cr. L. J. 97 (b) : 

37 I. C. 305 ; 9 Bur. L. T. 202 : 
A. 1. R. 1917 L. Bur. 24. 

S. 195 (1) (b ) — Registrar of High Couit 

— Whether competent to make complaint — High 
Court directing Deputy Registrar to mal:c 
complaint — No order specifically authorising such 
officer — Complaint, validity of. 

The Deputy Registrar is the principal ofliccr 
of the Judicial Branch of the High Court Office. 
In that capacity he has to perform the requisite 
ministerial work in connection with the judicial 
business of the High Court, He would, there- 
fore be deemed to be an officer appointed to 
file complaints as contemplated in S. 195 (1) (6). 
Where the order of the Criminal Division 
Bench directs the complaint to be made that 
order, by necessary implication, must be 
treated as having been addressed to the head 
of Judicial Branch of the High Court Office. 
By practice in the Nagpur High Court, the 
Deputy Registrar (Judicial) is the officer to 
fulfil the requirements of S. 195 (1) (6), Cr. P. C. 
The mere fact that the authority is not given 
in writing is immaterial. In any case the 
irregularity, if any, cannot in view of S. 537, 
impair the validity of the decision. - Sheoshankcr 
Dhondbaji Mahar v. Emperor. 41 Cr. L. T. 697 : 

188 I. C. 885 ; 1940 N. L. J. 165. 

13 R. N. 14 : 

S. 195 (6) — Remand — Pozvers of superior 

Court. 


Cr. P. CODE (1898), S. 195 

The powers of revision exercisable by an 
Appellate Court under S. 195 (G), Cr. P. C., are 
confined to revoking or granting the sanction 
given or refused by a subordinate Court. It 
has no jurisdiction to make an order of remand 
even when the order appealed against was 
passed by a Civil Court. Sit Taw v. Mating Ye. 

17 Cr. L. J. 222 : 

34 I. C. 334 : 9 B. L. T. 128 : 

A. I. R. 1916 L. Bur. 78. 

S, 195 (1) (c) (4) — Revenue Court — Whe- 
ther includes IMuklitiarkar — Mukhtiarkar holdings 
enquiry in mutation proceeding in Revenue Court 
—Offence committed during such proceeding 
— Complaint of Mukhtiarkar, if necessary. 

A Mukhtiarkar holding an enquiry in mutation 
proceedings in a Revenue Court within the 
meaning of S. 195 (1) (c), though his proceed- 
ings arc not judicial proceedings within the 
meaning of S. 19G, Bombay Land Revenue Code, 
Hence where offences under Ss. 193 and 467, 

I. P. C., arc committed during mutation 
proceedings, the complaint of the Mukhtiarkar is 
necessary under S. 195 (1) (6) and (c), before 
criminal proceedings could be taken for offences 
under Ss. 193 and 4G7, I. P. C. Assudomul 
Ramandas v. Jhamandas Hotchand Matli. 

41 Cr. L. J. 861 : 

190 I. C. 222 : 1940 Kar. 435 : 13 R. S. 73 ; 

A. I. R. 1940 Sind 100. 

— S. 195 — Revision — Presidency Small 

Cause Court, poiocr of, to administer oath — HigJr 
Court, power of, to interfere zeiih order of 
Presidency Small Cause Court refusing to sanction 
qyrosecution. 

Under S. 195, a High Court is the superior 
Court of a Presidency Small Cause Court and 
has power to deal with the order of that Court 
refusing to grant sanction for prosecution. 
Where leave to sue is necessary to give a Court 
jurisdiction, an application for such leave is a 
stage in a judicial jiroceeding. A Presidency 
Small Cause Court has ample jurisdiction to 
administer oath to a party -when he makes an 
application for leave to sue and such oath, 
when administered, is an oath taken in the 
course of a judicial proceeding. Chattu Gope v. 
Budhu Lai. 17 Cr. L. J. 504 : 

36 I. C. 472 : 43 Cal. 597 : 

A. I. R. 1916 Cal. 103. 
S. 195 — Revision. 

The question of the propriety of the prosecu- 
tion is in the first instance a matter for the 
discretion of the courts affected, and the High^ 
Court in. revision will not lightly interfere with 
this discretion. Hiralal v. Emjteror. 

33 Cr. L. J. 860 : 

139 I. C. 543 ; 13 P. L. T. 370 : 

I. R. 1932 Pat. 245 : A. I. R. 1932 Pat. 243. 

— S. 195 (6) — Revision. 

S. 195 creates a special jurisdiction and pro- 
vides in Cl. G the machinary for the correction 
of possible errors committed by the Primary 
Court. Consequently the interference by the 
High Court must be attributed neither to 
S. 115, C. P. C., nor to S. 435 and 439, Cr. P. C., 
but to S. 195 (6) of the latter Code. Budhu Lai 
V. Chattu Gope. 18 Cr. L. J. 497 ; 

39 I. C. 465 : 21 C. W. N. 269 : 5 C. L. J. 193 : 

44 Cal. 816 : A. I. R. -1918 Cal. 850. 
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S. 195 (6) — licvision. 

Where sanction to jirosccute given by a Miinsif 
is confirmed on appeal by the District Judge, 
the High Court has power to interfere with the 
order of the District Judge under S, 105 (C) of 
the Cr. P. C. Padaralh Singh v. Jialan Singh. 

21 Cr. L. J. 145 : 

54 I. C. 673 : 5 P. L,. J. 23 ; 1920 Pat. 140 : 

1 P. L. T. 458 : A. I. R. 1920 Pat. 419. 

S. 195 (6), (7) — licvision — Order of 

Sesnons Judge confirming order oj Stibordinale 
Judge refusing to grant sanction, if can be revised 
by High Court — High Court's poiocr of superin- 
tendence, exercise of — Government of India Act, 
1915 (J and G Geo. V, C. 01), S. 107— Civil Proce- 
dure Code Act (V of lOOS), S. 115. 

The petitioner applied to a Subordinate Judge 
for sanction to prosecute the opposite party 
for using as genuine a certain document 
which tliej' alleged was a forgcr 3 ^ Tlic Sub- 
ordinate Judge having refused to grant sanc- 
tion, the District Judge was moved and l>e 
also refused to sanction on ground tliat there 
was no clear prima facie ease against the 
opposite p.a^tJ^ The petitioner tlicn moved 
the High Court against tlic order of tlie 
District Judge refusing tlie sanction : Held, 
that the application to the Iligli Court was 
not maintainable citlier under S. 107, Govern- 
ment of India Act, or under S. 115, C. P. C. 
or under Sub-ss. (0) and (7) of S. 10.5, 
Cr. P. C. An application for sanction to pro- 
secute is made under S. 105, Cr. P. C. Tlie 
fact that it is made to a Civil Court is im- 
material. A section of tlio C. P. C. cannot 
be invoked to deal witii a sanction granted 
under a section of the Cr. P. C. Sarat 
Chandra v. Ram Sashi Roy. 

23 Cr. L. J. 665 : 

69 I. C. 153 : 26 C. W. N. 1016 : 

36 C. D. J. 265 : A. I. R. 1923 Cal. 45. 

S. 195 (6) — Revocation — Application for 

— Limitation. 

An application to a superior Court to revoke 
a sanction granted by an inferior Court is 
not an appeal coming within tlic purview' of 
Art. 154. of Sch. I to tlie Limitation Act, 
and such applications are not governed by 
the periods of limitation provided in the 
Limitation Act. Bapu v. Uapu. (F. B.). 

•13 Cr. L. J. 209 ; 

14 I. C. 305 : 11 M. L. T. 367 ; 

1912 M. W. N. 499 : 22 M. L. J. 419. 

S. 195 (6) — Revocation — Difference be- 
tween Judges of High Court Bench — Procedure. 

Where an application is made to the High 
Court, under S. 195, Cl. (0) to revoke a 
sanction granted by a lower Court or to'give 
a sanction refused by it, and the Judges of 
the High Court, composing the Bench, differ 
in opinion, the provision described in Cl. 30 
of the Letters Patent is to be followed, i. e., 
the opinion of the Senior .Judge should pre- 
vail ; Held, by the Division Bench. Bapu v. 
Bapu. (F. B.) 13 Cr. L. J. 209 : 

14 I. C. 305 : 11 M. L. T. 367 : 

1912 M. W. N. 499 : 22 M. L. J. 419. 
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S. 195 (6) — Revocation— Order refusing 

to revoke sanction, nature of. 

Held, by the Full Bench . — An order refusing to 
revoke a sanction is akin to an order grant- 
ing a sanction and it is open to a party 
dissatisfied with the order to apply to a 
superior Court, under S. 105, Cl. (C). Bapu 
V. Bapu (F. B.) 13 Cr. L. 1. 209 : 

14 I. C. 305 : 11 M. L. T. 367 : 
1912 M. W. N. 499 : 22 M. L. J. 419. 

S. 195 (5) — Revocaiion—Sanclion by 

jMunsif — Revocation by District Judge — High 
Court’s power of interference. 

The Iligh Court has no power to interfere 
under S. 195, Cr. P. C., with a District 
Judge's order revoking sanction to prosecute 
granted bj' a Munsif. Xor can it interfere 
under S. C22, C. P. C., where the District 
.Judge has revoked .sanction for reasons relat- 
ing to the merits, and has not exercised a 
jurisdiction not vested in him bj' law or acted 
illegally or with material irregularitj'. Hami- 
juddi Mondol v. Damodar Ghosc. 

4 Cr. L. J. 168 : 
10 C. W. N. 1026. 

S. 195 — Revocation of sanction, applica- 
tion for, effect of. 

An application for the revocation of sanction 
is no bar to the institution by the complainant 
of proceedings in pursuance of the sanction. 
Where such proceedings are instituted, it is 
open to the Court to staj' them ponding the 
decision of tl>c application for revocation. 
Ram Satan Singh v. Chandra Mahan Saha. 

24 Cr. L. J. 94 : 
71 1. C. 222. 

S. 195— Revocation of sanction — Prin- 
ciple. 

A .sanction to prosecute granted by the Trial 
Court against a person instituting criminal 
proceedings ought not to be lightly set aside 
because of the mere existence of a possibility 
of the charge and the evidence adduced in 
support of it being true. Brij Kumar v. 
Manna Lai Misra. 24 Cr. L. J. 217 : 

71 1. C. 681 : 25 O. C. 153 : 9 O. L. J. 662 ; 

A. I. R. 1922 Oudh IS. 

S. 195 (7) — Revocation of sanction. 

On a petition to the High Court for the 
revocation of a sanction for prosecution 
granted by a Subordinate Judge, the High 
Court having formed a firm opinion as to tlie im- 
propriety of the sanction, set it aside, though 
it felt that the proper course for the peti- 
tioner should have been to applj' to the Dis- 
trict Judge under S. 195 (7), Cr. P. C. Raj 
Kumar Dcoty v. Satish Chandra Ghosh. 

18 Cr. L. J. 735 : 
40 I. C. 735 : 2 C. W. N. 753 ; 
A. I. R. 1918 Cal. 791. 

S. 195 — Sanction. 

A Court can give a sanction under S. 195, 
Cr. P. C. even if no application is made to the 
Court for it. In re ; Sangappa Gudigeppa. 

16 Cr. L. J. 107 : 
27 I. C. 155 ; 16 B. L. R. 947 ; 
A. I. R. 1914 Bom. 230. 

S. 195— Sanction. 

A prosecution for attempting to fabricate 
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false evidence before District Judge, when 
acting in this capacity, cannot lie without a 
sanction under S. 195, Cr. P. C. Jn re : 
Nanchand Shivchand. 14 Cr. L. J. 72 : 

18 1. C. 408 : 15 Bom. L. R. 45. 

S. 195 — Sanclion, absence of. 

The absence of the sanction required by S. 195, 
Cr. P. C., is not a defect which can be cured 
by the provisions of S. 537. Jasxvant Singh v. 
Emperor. 25 Cr. L. J. 721 : 

81 1. C. 209 : 1 L. Cas. 419 : 
A. I. R. 1925 Lah. 139. 

S. 195 — Sanction. 

For a prosecution under Ss. 193 and 120-B of 
the Penal Code in respect of fabrication of 
false evidence, in conspiracy for the purpose 
of its being used in a proceeding before a 
Magistrate, previous sanction of the Magistrate 
is necessary under S. 195 (1). Emperor v. 
Mathuranalh Dc. 33 Cr. L. J. 657 : 

139 I. C. 89 : I. R. 1932 Cal. 561 : 

A. I. R. 1932 Cal. 850. 

S. 195 — Sanclion. 

Sanction, if may be given to one not party in 
proceeding — Sanction, if may be given by suc- 
cessor of iNIagistrate before wliom offence was 
committed. Eati Jha v. Emperor. 

13 Cr. L. I. 201 : 
14 I. C. 201 : 15 C. L. J, 509 : 
16 C. W. N. 623 : 39 Cal. 463. 

S. 195 — Sanction — Illegality of. 

The prosecution of a person under a sanction 
not properly given and in a case where there 
was no application for sanction is illegal and 
cannot be maintained. Mulfal AH Sheikh v. 
Emperor. 3 Cr. L. J. 112 : 

2 C. L. J. 619 : 10 C. W. N. 222. 

S. 195 — Sanction — Jurisdiction — Penal 

Code (Act XLV of 1S60), Ss. 1S2, 211 — Applica- 
tion in Judge’s Court — False information — Prose- 
cution sanctioned by Judge. 

The appellant pending an insolvency procecd- 
[ ing against him in the District Judge’s Court, 
applied to the District Judge that the respon- 
dent had misappropriated certain things 
belonging to him. The District Judge forward- 
ed the petition to the Magistrate with the 
result that the respondent was arrested and 
his house searched. Eventually the District 
Magistrate discharged the respondent. The 
respondent then applied to the District Judge 
for sanction to prosecute the appellant under 
Ss. 182 and 211, Penal Code: Held, that the 
District Judge was a public servant to Avhom 
the alleged false information Avas given' and 
that he had before him materials sulficicnt to 
AA’arrant his granting sanction for the institu- 
tion of proceedings under S. 182. With regard 
to S. 211, District Judge Avas not the Court in 
AA’hich the Criminal Proceedings Avere instituted 
and it could not be said that the offence of 
causing to be instituted criminal proceedings 
AA'ithout just or laAvful ground Avas committed 
in relation to a proceeding pending in the 
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Court of the District Judge. Muhammad 
Fakhrtiddin v. Bhikhi Bam. 

15 Cr. L. J. 360 : 

23 I. C. 728 : 12 A. L. J. 278 : 

36 All. 213 : A. I. R. 1914 All. 397. 

S. 195 — Sanction — Legality. 

A sanction for prosecution Avhich is not ad- 
dressed to any one in particular, and does not, 
as far as practical, specify the Court or other 
place in Avhich and the occasion on Avhich the 
offence Avas committed, is not a legal sanction , 
under S. 195, Cr. P. C. Gopal v. Emperor. 

16 Cr. L. J. 289 : 

28 I. C. 513 : 11 N. L. R. 36 : 

A. I. R. 1915 Nag. 58. 
S. 195 — Sanction. 

Magistrate proceeding to the spot to prevent 
breach of peace — Complaint against Magistrate 
for acts committed in excess of poAvers neces- 
sary. Sanction of Local Governments. C. S. 
Bajagopala Iyer v, Palaniszoarni Goundan. 

37 Cr. L. J. 154 : 

159 I. C. 692 : 68 M. L. J. 526 : 

41 L. W. 668 : 1935 M. W. N. 590 : 

8 R. M. 539 (1) : A. I. R. 1935 Mad. 319. 

S. 195 — “Sanction”, meaning and 

essentials of — Direction to prosecute, ivhethcr 
sanction. 

It is not essential to the validity of a sanction , 
under S. 195, Cr. P. C, that it should be ^ 
addressed to a particular complainant for it only 
rcmoA’cs the bar put by the section on the 
jurisdiction of the Court. But sanction implies 
; the existence of a person Avho desires to prose- 
cute, and it is not desirable that it should be so 
indefinite as to be capable of being used by any 
possible prosecutor. A sanction is quite 
distinct from a direction to prosecute. A sanc- 
tion leaves the priA^ate prosecutor to exercise 
his unfettered discretion as to Avhether he AA’ill 
proceed or not. An order expresslj’’ ordering a 
prosecution is, therefore, not a sanction. The 
order of a Magistrate ordering a prosecution 
suo motu is not a sanction. Dodumal v. Emperor. 

17 Cr.L. J. 305 : 

35 I. C. 481 : 10 S. L. R. 65 : 

A. I. R. 1916 Sind 94. 

S. 195 — Name of the person to ivhom it 

is granted. 

The sanction contemplated by S. 195, Cr.P.C. 
is not a sanction to any particular person tr^-^ 
prosecute but a sanction to the Criminal Courts 
concerned to take cognizance of certain offences 
specified in that section of Avhich the Criminal 
Courts cannot take cognizance except Avith the 
previous sanction or on the complaint of the 
authority described in that section. The sanc- 
tion, AA'hilst it is in force, restores to the Criminal 
Courts a jurisdiction of AA'hich the same section 
deprives them in respect of specified offences 
and need not even name the accused. In re : 
Mowjee Liladhar. 3 Cr. L. J. 227 : 

8 Bom. L. R. 32. 

S. 195— 'Sanction’, meaning of. 

A Police constable ^., prepared a Pa/zc/inama 
in regard to an offence said to have been 
committed by a certain Talukdar under 
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the Arms Act. The investigation into the 
alleged offence was not made bj' A, but 
by the village constable who sent the 
case up to the Sub-Inspector, by whom 
in turn it was committed to a Magistrate. 
The Magistrate found that certain recitals in 
the Panchnama were false and that the charge 
imputed to the Talukdar was false. He dis- 
charged the Talukdar and directed the prose- 
mtion of A. under S. 211, Penal Code. A. did 
lot appear before the Magistrate in the case 
gainst the Talukdar. A. applied to the Sessions 
fudge, who found that the order of Magistrate 
vas an order for sanction under S. 195, but that 
10 such sanction was necessary in the circum- 
stances of the case before A. could be prose- 
!Uted : Held, that A. could not be prosecuted 
vithout preliminary sanction because : (a) the 
iffence imputed to A. was the instigation of 
,he false charge against the Talukdar ■which 
■ook the form of a trial ; (b) even if the offence 
if instigation was committed before the pro- 
■eeding in Court was begun, the instigation was 
in not committed in relation to the proceeding 
leld by the Magistrate against the Talukdar. 
'n re : Kliandcrao Yeshwant. 

13 Cr. L. J. 527 ; 

15 I. C. 799 : 14 Bom. L. R. 362. 
S. 195— Sanction , necessity of. 

Charges under Ss. 352 and 353, 1. P. C. are not 
such as require any sanction for initiation of 
proceedings. The Deputy Legal Remembrancer v. 
Arjun Pramanick. 1 Cr. L. J. 525 : 

8 C. W. N. 586 : 1. L. R. 31 Cal. 664. 

S. 195— Sanch'on — Necessity of — Penal 

Code (Act XLV of 1860), Ss. 467 to 471— 
foegery committed by person not party to pro- 
ceedings. 

No sanction under S. 195, Cr. P. C. is required, 
in respect of a forged document, when the 
person producing it as evidence is not a 
party to the proceedings. Sessions Judge 
of Cuddapah v. Condeti Obalesu. 

15 Cr. L. J. 242 : 

22 I. C. 194 ; 26 M. L. J. 220 : 

A. I. R. 1914 Mad. 622. 

Ss. 195 (1), (b), 438— Sanction, neces- 
sity of— Information to Poliee followed by complaint 
to Magistrate. 

A, B and C gave information to the Police 
in respect of certain ofie'nces committed by 
X and others. C subsequently petitioned the 
Sub-Divisional Magistrate against the conduct 
of the Police and prayed for judicial enquiry. 
The case against X and others was finally 
withdrawn by the Public Prosecutor, and 
the Police filed a complaint before the Sub- 
Divisional Magistrate for offences under 
S. 211, Penal Code against C and 
under -211-109 against A and B in 
respect of the false complaint before the 
Police : Held, (1) that as the complaint before 
the Police was followed by one in 
Court, S. 195 (b), Cr. P. C. applied, and no 
proceedings could be taken against G without 
obtaining sanction for his prosecution : (2) 
that although C alone had petitioned the 
Magistrate, sanction was required for pro- 
ceedings against A and B as well, as their 
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information to the Police were given for and 
in the interests of C, and the charges against 
them were for the abetment of the offence 
with which C was charged. Lalbehary Singh 
V. Emperor. 18 Cr. L. J. 554 : 

39 I. C. 68 : 1 P. L. W. 205 : 
A. I. R. 1916 Pat. 103. 

^S. 195 (1), (c) — Sanction, necessity of 

— Forgery — Penal Code (Act XLV of 1860), 
ss. 463 and 467. 

Where forgery is alleged to have been 
committed before a document was produced 
in a Court, sanction is required to prosecute 
the offender. Although S. 407, Penal Code, 
is not mentioned in S. 195 (c), Cr. P. C., 
yet S. 403, Penal Code, which is mentioned 
therein covers forgery for which penalty is 
provided under S. 407 and, therefore, sanction 
is necessary for a prosecution under S. 407. 
Teni Shah v. Bolari Shah. 11 Cr. L. J. 280 : 

5 I. C. 879 ; 14 C. W. N. 479. 

S. 195 (6) — Sanction — “ Any sanction 

given or refused, ” meaning of — Order of 
Sessions Judge passed on application against 
order of Subordinate Court — High Court’s power 
of interference. 

The words “any sanction given or refused” 
under S. 19.5 (0) are applicable only to a 
sanction given or refused upon an original 
application, and Sub-s. (0) does not provide 
for interference bj' a Third Court. Conse- 
quently, the High Court has n ) power to 
interfere under that section with an order 
granting or refusing sanction passed by a 
Sessions Judge on an application against 
the order of a Subordinate Court. A High 
Court has, however, power to interfere with 
such an order of the Sessions Judge in the 
exercise of its revisional jurisdiction under 
S. 439 of the Cr. P. C. Nazir Hasan v. 
Mohammad Yamin. 23 Cr. L. J. 574 : 

68 I. C. 414 : 9 O. L. J. 282 : 
A. I. r^. 1922 Oudb 225. 

S. 195 — Sanction. 

Order sanctioning prosecution does not 
amount to complaint. Kalicharan y. Emperor. 

35 Cr. L. J. 789 : 
148 I. C. 784 ; 11 O. W. N. 473 ; 
6 R. O. 434 (2) : A. I. R. 1934 Oudh 186. 
S. 195 — Sanction, object of. 

The necessity of a sanction order is a mere 
barrier which has to be crossed before a Court 
reaches the stage of trial, and once that barrier 
is crossed, the jurisdiction to try the case is not 
taken away by the fact that barrier has subse- 
quently been abolished or altered. In re : 
Appaswamy Iyer. 27 Cr. L. J. 84 : 

91 1. C. 388 : 49 M. L. J. 276 : 
1925 M. W. N. 668 : 22 L. W. 554 : 

A. I. R. 1925 Mad. 1122. 

S. 195 — Sanction — Perjury and its abet- 
ment during Police investigation of a theft case — 
Theft case ending in conviction. 

The petitioners were placed for trial before a 
Magistrate under S. 193, Penal Code, for making 
and abetting the making of certain false state- 
ments during the Poliee investigation of a theft 
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case which ended in a conviction. A sanction 
to prosecute the petitioners for perjury and its 
abetment was not obtained from the Court 
which had tried the theft case : Held, that the 
sanction of the Court was necessary, and with- 
out its sanction, the petitioners could not be 
tried. In rc : JMahadev YadncshiuaT Joshi. 

13 Cr. L. J. 751 : 
17 I. C. 63 : 14 Bom. L. R. 715. 

— S. 195 — Sanction — Hcvocalion — Forum. 

An application to revoke a sanction ouf^ht to 
be made to the Appellate Bench as the Court 
which gives the sanction has no power to revoke 
it. Thaddeus v. Jenki Nath Saha. 

14 Cr. L. J. 572 : 
21 I. C. 172 : 40 Cal. 423. 

— S. 195 (6) — Sanction — Ecvocation, appli- 

cation for— Forum. 

An application lies to the Court of the District 
.Judge, under S. lO.J (G), Cr. P. C. for the revo- 
cation of an order of sanction jjassed under 
the earlier provisions of the aforesaid section 
by the .Judge of a court of Small Catiscs exer- 
cising jurisdiction in the same district Chidda 
Lai V. Bhajan Lai. 18 Cr. L. J. 935 : 

42 I. C. 167 : 15 A. L. J. 721 : 
39 All. 657 ; A. I. R. 1917 All. 405. 

S. 195 (6) — Sanction — Application for 

revocation of .'tanction — Superior Court, duty of — 
Limitation. 

Inasmuch as a person against whom an order 
is made under S. 195, Cr. P. C. has a statutory 
right to ask a superior Court to rc-considcr the 
order and to revoke the same if suflicicnt cause 
is .shown, the superior Court is bound to enter- 
tain an application for revocation of sanction 
and to deal with it on its merits, even if the 
application is belated. Quocrc — Whether the 
period of limitation for criminal ai)pcals is 
applicable to a proceeding under S. 195 (G). 
Sher Mohammad Khan v. Emperor. 

20 Cr. L. J. 386 : 
50 r. C. 994 : 17 A. L. J. 429 : 
A. I. R. 1919 All. 400. 

S. [195 — Sanction — Sanction of both 

Courts, xvhether necessary. 

Per Maclcod, C. J. and Shah, J . — In the case of 
an alternative charge under S. 19.3, Penal 
Code, based upon two statements made be- 
fore two different Courts, the sanction of both 
the Courts or of Courts to which these two 
Courts may be subordinate for such an alter- 
native charge is necessary. Piirshotam Ishxoar 
Amin v. Emperor. 22 Cr. L. J. 241 : 

60 I, C. 593 : 23 Bom. L. R. 1 ; 45 Bom. 834 : 

A. I. R. 1921 Bom. 3. 

S. 195 — Sanction, xuhen necessary. 

Granting sanetion implies that . someone 
wishes to prosecute but cannot do so without 
the sanction prescribed by S. 195, Cr. P. C., 
because no Court will take cognizance without 
it. Where it is the Court or public .servant 
that wishes to prosecute, sanction is not re- 
quired. All that is wanted is the complaint 
of that Court or public servant. Nga Paxo V 
V. Emperor. 6 Cr. L. J. 25 : 

U. B. R. 1907 Cr. P. Code 1 ; 

13 Bur. L. R. 338. 
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S. 195 — Sanction. 

Where before a complaint is made, a docu- 
ment is produced by a party to a jiroceed- 
ing before it, the sanction of such Court is 
necessary for his prosecution in respect of an 
antecedent forgery and antecedent user. Hayat 
Khan v. Emperor. 33 Cr. L. J. 452 (2) : 

137 I. C. 341 : 26 S. L. R. 73 : 

I. R. 1932 Sind 77 : A. I. R. 1932 Sind 90. 

Ss. 195, 476 — Sanction — Trial — Effect 

of amendment. 

A trial which has been properly begun on a 
sanction order granted to a private individual 
under the provisions of the Cr. P. C. before 
its amendment cannot be regarded as having 
been vitiated by an alteration in the pro- 
cedure with regard to the initiation of pro- 
ceedings laid down in the amended Code. 

In rc : Appasxvamy Iyer. 27 Cr. L. J. 84 : 

91 I. C. 388 : 49 M. L. J. 276 : 

1925 M. W. N. 668 : 22 L. W. 554 : 

A. I. R. 1925 Mad. 1122. 

Ss. 195, 537 — Sanction, xoant of, only 

an irregularity and not fatal to the prosecution. 

The general provisions of S. 195, Cr, P. C., 
ought not to be so construed as to nullify 
the special provisions of S. 537 (b). The want 
of sanction required by S. 195 is not fatal to 
a prosecution unless the accused is prejudiced 
thereby. Ismail lioxvthcr v. Shanmugavalu Nan- . 
dan. 3 Cr. L. J. 419 : 

I. L. R. 29 Mad. 149. 

S. 195 (1) fc) — Sanction. 

No sanction is required for institution of a 
prosecution under S. 477-A, Penal Code. 
Jcthmal V. Emperor. 33 Cr. L. J. 328 : 

136 I. C. 766 : 25 S. L. R. 471 : 

I. R. 1932 Sind 62 : A. I. R. 1932 Sind 53. 

S. 195 (1) (c), (2) — Sanction — Offence 

committed in course of proceedings before Pcvemic 
Officer —Sanction , xvhether necessary — Penal Code 
{.4ct XLV oflSGO), Ss. 465, 46S, 471. 

AA'hcre the offence of forgery was committed 
in the course of mutation proceedings held 
by a Naib-Tahsildar in his administrative 
capacity of a “Revenue OfTicer Held, that 
the proceedings were not those of a “Reve- 
nue Court” within the meaning of S. 195 (2), 

Cr. P. C. and that the previous sanction of 
the Naib-Tahsildar was not essential to the 
institution of criminal proceedings vmderi^’^ 
Ss. 4G5 and 471, Penal Code. Emperor v. r 
Lchna Singh. 16 Cr. L. J. 785 : 

31 1. C. 648 : 18 P. R. 1915 Cr. : 

A. I. R. 1915 Lah. 250. 

S. 195, Cl. (4) — Sanction — Direction to 

prosecute — Specification of particulars. 

A sanetion granted under S. 195, Cr. P. C., 
must be granted to a particular person and 
must specity the Court or other place in which 
and the occasion on which the alleged offence has 
been committed. Niamat Mian v. Emperor. 

2 Cr. L. J. 656 : 

1 C. L. J. 630. 

S. 195 (6) — Sanction — Application for 

xoithdraxoal to higher axithority — Limitation. 



1417 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1418 


Cr P. CODE (1898), S. 195 

An application under S. 105 (0), Cr. P. C., 
is not by way of appeal and is not governed 
by the Second Schedule of the Limitation 
Act. But it should be made without unneces- 
sary delay. Jiwatram Jhamnadas v. Emperor, 

15 Cr. L. J. 654 : 
25 I. C. 982 : 8 S. L. R. 49 : 
A. I. R. 1914 Sind 51. 

S. 195 (6) — Sanclion — Lapse of sanc- 
tion. 

A sanction to prosecute was granted at the 
instance of one of the defendants to a suit. 
This sanction exhausted itself ; because six 
months were allowed to elapse and no pro- 
secution was instituted. Then another defend- 
ant applied for the sanction, but the Sub- 
ordinate Judge rejected the application. On 
appeal, the District Judge remanded the 
application for re-consideration ; Held, revers- 
ing the order passed by the District Judge, 
that very strong ground would be necssary 
for a second sanction to be granted, for the 
first sanction opened the door of the Criminal 
Courts for the institution of criminal pro- 
ceedings, and the proviso to S. 105 provides 
that the High Court may, for good causes 
shown, extend the time. In re : Sheik Saheb 
Saman Saheb. 1 Cr. L. J. 1112 ; 

6 Bom. L. R. 1097. 

S. 195, Cl. (6) — Sanction— Limitation — 

Extension of time. 

The limit of time imposed b}' Cl. (C) of 
S. 195 is not an ordinary rule of limitation. 
It is an absolute bar applying only to proceed- 
ings under S. 195. When a sanction has 
dc facto expired by lapse of time, the only 
authority which can extend the time is the 
High Court. Ananta Pandc v. Bhagioan Rama- 
nuja. 12 Cr. L. J. 382 : 

11 I. C. 246. 

S. 195 — Sanction and complaint, differ- 
ence bcticeen. 

There is an obvious distinction between an 
order of a Court granting sanction to a private 
individual or to a public servant, and a direc- 
tion of the Court that a certain person 
should be prosecuted, because private 
individuals might be actuated by unworthy 
or vindictive motives and public servants 
might entertain mistaken notions or act 
upon misguided impulse whereas no motives 
^ could be imputed to a Court of justice 
whose action must be deemed to be taken 
in the interests of justice alone and after 
judicial consideration nf the special circum- 
stances . of the case before it after hearing 
what each side had to say and that 
accordingly the rule was that an order grant- 
ing, refusing or revoking sanction was subject 
to revision but not a complaint. Sotii Lakhu 
Hamir v. Azam Bhima IFn/a’s Estate. 

7 Cr. L. J. 143. 

S. 195 — Sanction by District Magistrate 

— Sanction to prosecute given by District Magis- 
trate where Police could give. 

Where false information was given to the 
Police, and the Police instead of sanction- 
ing themselves the prosecution of the inform- 
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ant requested the District Magistrate to 
give the requisite sanction and obtained 
it : Held, that the sanction given by the 
District Magistrate was sulficient. Emperor 
V. Saroda Prosad Chatterjcc. 

2 Cr. L. J. 171 : 

I. L. R. 32 Cal. 180. 

S. 195— Sanclion by High Court — 

Perjury committed in course of judicial en- 
quiry. 

Where on a petition being presented to 
the High Court for setting aside an ex 
parte decree on the ground that the peti- 
tioner w.as not served with notice of the 
appeal, an enquiry was ordered and the 
District Munsif’s report showed that the 
petitioner had committed perjury while 
giving evidence before the Munsif : Held, 
that the High Court had jurisdiction to 
sanction the prosecution of the petitioner on a 
charge under S. 193, Penal Code. Gudala Surah 
V. Jamal Bee Bee. 16 Cr. L. J. 740 ; 

31 I. C. 340 : A. I. R. 1916 Mad. 1065. 

S. 195 (1) (c ) — Sanclion of Insolvency 

Court — Production of false document before 
Official Assignee — Subsequent production in In- 
solvency Court — Sanction of Insolvency Court, 

Where, on the petition of a creditor to 
adjudge a debtor insolvent, a vesting order 
was made by the Court and the debtor 
produced before the OfTicial Assignee a 
false pro-note alleged to have been executed 
by him to a near relation, which was 
subsequently produced before the insolvency 
Court, and the creditor applied to the 
Magistrate to prosecute the debtor for 
making a false document : Held, that the 
sanction of the Insolvency Court was neces- 
sary for the said prosecution. The scope of 
S. 195, Cr. P. C., cannot be restricted to 
cases in which the commencement of the 
proceeding precedes the completion of the 
offence, Bcardsrll and Co, v. Abdul Gunni Saheb. 

13 Cr. L. J. 241 : 

14 I. C. 593 : 14 M. L. T. 391 ; 

1912 M. W. N. 536. 

S. 195 — Sanction of Magistrate— Neces- 
sity of. 

The applicant made a complaint to Police 
charging the respondent with theft. The 
Police investigated the charge and found it to 
be false. Thercafrer the applicant repeated 
the charge to the Magistrate by a complaint. 
The Magistrate held an enquiry and dismissed 
the complaint. The accused applied for 
prosecution of the complainant on the basis 
of the Police report under S. 211, Penal 
Code, without obtaining sanction as required 
under S. 195, Cr. P. C., from the Magistrate ; 
Held, that the proceedings before the Magis- 
trate could not be ignored and that sanction 
was necessary for the institution of the eom- 
pl.aint under S, 211, Penal Code. Jaggu v. Pala. 

17 Cr. L. J. 177 : 

33 I. C. 817 : U. B. R. 1915 II, 95. 

S. 195 — Sanction for perjury. 

A witness is entitled to locus penitentiae 
and an opportunity to correct himself and if, 
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lie re-calls to liis mind any fact about which 
he had made a statement which was not 
quicc accurate, a prosecution for perjur 5 ' in 
respect of the former statement is not desir- 
able. Maliaraj Prasad v. Emperor. 

24 Cr. L. J. 77 : 

74 I. C. 443 ; 21 A. L. J. 673 : 

A. I. R. 1924 All. 83. 

S. 195. 

Sanction for prosecution — Discretion. Azibttlla 
Sarcar v. XJdoy Sonthal. 

9 Cr. L. J. 282 : 

1 1. C. 287 : 13 C. W. N. 422. 

S. 195 — Sanction for prosecution — False 

evidence — Case of approver distinguished. 

The counter-petitioners were examined as 
witnesses by the Committing Jlagistrate 
and made certain statements. In the 
Sessions Court, they retracted such state- 
ments. The Sessions Judge believing the 
depositions before the Jlagistrate were true, 
convicted accused but the conviction was 
reversed in appeal. In an application by 
the Public Prosecutor to accord sanction 
for the prosecution of the counter-peti- 
titioners on an alternative charge of giving 
false evidence in either of the Courts : 
Held, that it was unnecessary to sanction 
prosecution as the counter-petitioners not 
being approvers were under no temp- 
tation to , give false evidence and it should 
be presumed to have been due to mistake. 
In the matter of Lakkamma, 

9 Cr. L.J. 433. : 
12 M. C. C. R. 243. 

S. 195 — Sanction for prosecution — -For- 
gery — Document put in Court — Absence of judi- 
cial inquiry— Preliminary inquiry xvhethcr 
necessary before giving sanction. 

Where a document has been filed in Court 
by a party, about whose genuineness there 
is no judicial inquirj', the Court should 
not accord sanction to prosecute the party 
for having filed a forged document. The 
Court must take some preliminary inquiry 
and satisfy that there is a prima facie 
case for prosecution. Muthurearapu Seshiah v. 
Gotram Bamiah. 13 Cr. L. J. 19 : 

13 I. C. 211 : 1911 M. W. N. 526. 

S. 195 — Sanction for prosecution — Legal 

evidence, determination on — Order based on Police 
report, legality of. 

An order granting sanction under S. 195, 
Cr. P. C., should be based on legal 
evidence and not merely on a Police 
report. Petitioner preferred a complaint 
before a Magistrate against the respondent 
and his wife charging them with criminal 
breach of trust. The Magistrate examined 
the complainant and suspecting the case 
to be false, referred it to the Police for 
investigation and report. The Police reported 
that the case was false. Respondent then 
applied to prosecute petitioner . for an 
offence under S. 211, and after notice to 
the petitioner, the Magistrate granted the 
sanction without holding any enquiry or j 
examining witnesses : Held, that the materials J 
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before the Magistrate were not legal evidence 
on which sanction could be granted under 
S. 195, Cr. P. C. Bapu v. Bapu. 

18 Cr. L. J. 434 : 
38 I. C. 994 : 39 Mad. 768 : 
A. I. R. 1917 Mad. 82. 

S. 195 — Sanction for prosecution of 

witness during pendency of suit, propriety of. 

Sanction for the prosecution of a witness for 
deposing falsely in a suit which is still pending, 
is impoper, particularly when the witness is a 
near relative and am-Mukhtiar of the plaintiff, 
a lady who depends upon him for the proper 
prosecution of her suit. Generally speaking, 
it is not desirable that w-itnesses should be 
prosecuted while the case in which they have 
deposed or are about to depose is still pending. 
Baj Kumar Deoty v. Sa'ish Chandra Ghosh. 

18 Cr. L. J. 735 : 
40 I. C. 735 : 2 C. W. N. 753 : 
A. I. R. 1918 Cal. 791. 

Ss. 195, 476 — Sanction proceedings — 

Judicial proceedings. 

When a case under S. 195, Cr. P. C. is taken 
to a High Court in revision, the proceedings in 
the higher Court relating to sanction are judi- 
cial proceedings. The function exercised by 
the higher Court in upholding the order of a 
Court below or reversing it is a judicial act. 
Chadammi v. Lalta Prosad. 13 Cr. L. J. 717 : 
16 I. C. 525 ; 10 A. L. J. 174 : 34 All. 602. 

S. 195 — Sanction to prosecute. 

A Deputy Tahsildar is a Revenne Court, and 
the sanction of that Court is necessary for 
parties to proceedings before him to be pro- 
ceeded against with reference to a forged docu- 
ment filed before that Court, even though the 
inquiry in those proceedings was conducted 
through the Revenue Inspector. In re : Mattam 
Sliinna Viraiah. 24 Cr. L. J. 15 : 

71 1. C. 63 : 16 L. W. 534 : 
A. I. R. 1923 Mad. 87. 
S. 195 — Sanction to prosecute. 

A person alleged to have abetted the forgery 
of a document cannot be prosecuted for the 
offence without the sanction of the Civil Court, 
if he was a party to the proceeding with respect 
to the document in that Court. Bhawani Das 
v. Emperor. 17 Cr. L. J. 289 : 

35 I. C. 161 : 14 A. L. J. 74 : 
38 All. 169 : A. I. R. 1916 All. 299. 

S. 195 — Sanction to prosecute. 

A sanction for prosecution given by a Court 
under S. 195, Cr. P. C., 189S, is not a personal 
privilege granted to a petitioner but a decision 
that the case is one suitable for magisterial 
investigation ; and, therefore, such sanction 
does not lapse on the death of the person who 
obtained it. Gopal Singh v. Emperor. 

24 Cr. L. J. 185 : 
71 1. C. 601 : A. I. R. 1922 Lah. 221. 

S. 195 — Sanction to prosecute, absence 

of — Irregularity. 

Although sanction to prosecute for an offence 
under S. 182, Penal Code, is necessary, the 
absence of such sanction, unless a failure of 
justice is occasioned thereby, is a mere irregu- 
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larity under S. 537, Cr. P. C. and would not 
vitiate the prosecution. Nagappan Mudaliar 
V. Emperor. 24 Cr. L. J. 755 : 

74 I. C. 259 : A. I. R. 1923 Rang. 135. 

S. 195 — Satirlion to prosccnlc — Same 

Court. 

An Assistant Collector in charge of a Sub- 
Division, although transferred to another Sub- 
Division, is yet the same Court for the purpose 
of giving sanction for prosecution in respect of 
an offence committed during the trial of a rent 
suit tried by him while in charge of that 
Division. Dalip Singh v. Naroal. 

18 Cr. L. J. 303 : 
38 1. C. 335 ; 15 A. L. J. 161 : 
39 All. 297 ; A. I. R. 1917 All. 214. 

S. 195 — Sanction to prosecute, essentials 

of. 

An order sanctioning prosecution did not 
specify the Court or other place, in which and 
tile occasion on which the offence was commit- 
ted : Held, that the order was defective. Serb 
Mai V. Bhairon Prasad. 7 Cr. L. J. 389 : 

5 A. L. J. 247 : 28 A. W. N. 102 : 
30 All. 243 : 3 M. L. T. 377. 

S. 195 — Sanetion to prosecute. 

An order upon an appeal against an order 
sanctioning the prosecution of the appellant, 
containing the words : "The application is 
rejected,” amounts to a refusal to consider the 
question, and is a material irregularity within 
the meaning of S. 115, C. P. C, Sanction 
to prosecute for giving false evidence is not 
justified where there is no documentary evi- 
dence and the question is of oath against oath. 
Abdul Aziz v. Bohra Tara Chand, 

. 22 Cr. L. J. 304 : 

60 I, C. 800 : 19 A. L. J. 291. 

S. 195 — Sanction to prosecute against 

other offence, if valid — SanctioJi granted in respect 
of one offence — Framing charge in respect of 
another offence disclosed by facts. 

Where sanction to prosecute has been granted 
in respect of an offence and thus the bar to the 
Magistrate taking cognizance of the case has 
been removed by the sanction, the Magistrate 
may frame a charge in respect of any other 
offence referred to in S. 195 and which is dis- 
closed by the facts. Emperor v. Jhamandas. 

12 Cr. L. J. 320 : 
10 I. C. 616. 

S. 195 — Sanction to prosecute — Abolition 

of- 

The old system of sanctions is now abolished. 
The Court or officer concerned ' does not 
sanction a prosecution. The Court or officer 
concerned makes the complaint direct under 
S. 195 (1) (a) (b). Where, therefore, a com- 
plaint is made by the Sub-Inspector concerned 
with necessary administrative sanction, no 
judicial sanction is necessary. Dharamdas 
Hiranand v. Emperor. 40 Cr. L. J. 12 : 

178 I. C. 218 : 11 R. S. 82 : 
1939 Kar. 241 : A, I. R. 1938 Sind 213. 

S. 195 — Sanction to prosecute — Against 

whom valid. 

A plaintiff in a civil case sought to enforce a 
right by means of a forged deed. The Court 
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sanctioned his prosecution for an offence under 
S. 208 of the Penal Code. He was tried and 
acquitted. An appeal was then made to the 
Sessions Judge who, purporting to act under 
S. 47G, Cr. P. C., sanctioned the prosecution of 
the petitioner in this case for an offence under 
S. 4GG of the Penal Code. An application to 
revise tliis order was made to the High Court, 
and it was contended that, inasmuch as the 
petitioner was not a party to the civil suit, out 
of which the original prosecution arose, the 
order was bad in law as made without jurisdic- 
tion : Held, that ns there was an appeal to the 
Sessions Judge from the order discharging the 
original accused under S. 209 of the Penal Code 
lawfullj' presented to a proper Court and that 
Court was of opinion that the petitioner should 
be proseeuted, the Sessions Judge did have 
before him a judicial proceeding in the course 
of which he became acquainted with the facts 
as to the petitioner’s participation in the act of 
forgery, and that he did not exceed his powers 
in making the order in question. Bachu Behari 
Lai V. Emperor. 20 Cr. L. J. 630 ; 

52 I. C. 390 : A. I. R. 1919 Pat. 551. 

S. 195 — Sanction to prosecute — Amend- 
ment of Code — Right to move superior Court for 
revocation of sanction, whether taken away. 

A Magistrate granted sanction for the prosecu- 
tion of the accused for an offence under S. 211, 
Penal Code, and a complaint was filed before a 
competent Magistrate pursuant thereto before 
the amendment of S. 195 of the Cr. P. C., by 
Act XVIII of 1923. Thereafter the accused 
moved the District Magistrate to revoke the 
sanction under Sub-s. (6) of S. 195 of the old 
Cr. P. C. : Held, that notwithstanding the 
amendment of the Code and the re-construction 
of the whole procedure with regard to sanctions, 
the District Magistrate had jurisdiction to 
entertain the application of the accused and to 
revoke the sanction granted by the lower Court 
if it appeared to him that on the merits the 
sanction should not have been granted. 
Ramakrishna Iyer v. Sithai Ammal. (F. B.) 

27 Cr. L. J. 91 : 

91 1. C. 395 : 49 M. L T. 223 : 

1925 M. W. N. 684 : 48 Mad. 620 : 

22 L. W. 879 ; A. I. R. 1925 Mad. 911. 

S 195 — Sanction to prosecute — Appeal 

pending against decree in the High Court — One 
statement on oath, another not on oath—Sanction 
should not be granted. 

Sanction to prosecute should not be granted 
during the pendency of a regular appeal to the 
High Court from the decree and the proceedings 
out of which the application for sanction arises. 
Sanction should not be granted on a dis- 
crepancy between the statement made before 
the Court on oath and that recorded in the 
course of mutation proceedings without oath 
and to which tlie attention of the defendant 
was not drawn in the course of his examination. 
Mahant Kirpalban v. Emperor. 

11 Cr. L. J. 445 (a) : 

7 I. C. 260 : 7 A. L. J. 647. 

S. 195— Sanction in prosecute — Appeal, 

temporary dismissal of, legality of — Procedure. 

Accused preferred a charge under S. 406, Penal 
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Code against one B which was dismissed. 
B then applied for sanction to prosecute 
accused for perjury but that application was 
rejected. In the meantime accused brought a 
civil suit to recover the sum of money in 
respect of which he had preferred the charge 
in the Criminal Court. That suit was pending, 
when B appealed to the District Magistrate 
against the order refusing sanction to prosecute. 
The latter dismissed the appeal till the decision 
of the civil suit, but after its determination 
granted the sanct'on : JfeW, that the order of 
the District Magistrate granting sanction was 
illegal, inasmuch as the Magistrate became 
fundus officio when he passed his order dismiss- 
ing the appeal, there being no such thing 
known to law as a temporarj' dismissal of an 
appeal ; that the proper procedure for the 
District Magistrate would have been to have 
postponed the decision of the appeal till the 
decision of the civil suit. Lachhmi Narain x. 
Bindraban. 19 Cr. L. J. 358 : 

44 I. C. 582 : 16 A. L. J. 210 : 

A. 1. R. 1918 AIL 247. : 

S. 195 — Sanction to prosecute — Appel- 
late Court, jroxcer of, to accord sanction as 
for offence committed before it. 

An Appellate Court cannot accord sanction 
for prosecution of a person for false statements 
made in his deposition before the Trial 
Court on the ground that the offence of 
perjury was again committed before the 
Appellate Court with reference to that very 
deposition. The offence is complete when 
the evidence is given and it cannot 
be said to be repeated afterwards because 
there is an appeal. The words in relation 
to any proceeding ‘ in any Court ’ have 
reference to the original trial of the suit j 
or the criminal case. Kompella Anantaramnipia I 
V. Chikkatla Ttikkadu. 19 Cr. L. J. 483 ; 

45 I. C. 147 ; 34 M. L. J. 404 ; 

1918 M. V>^. N. 280 : 23 M. L. T. 285 : 

7 L. W. 533 : 41 Mad. 787. 

S. 195 — Sanction to prosecute — .4ppcllatc ! 

Court, power of, to take additional evidenee. i 

An Appellate Court acting under S. 19.> (0), | 
Cr. P. C. has power to examine any number of ' 
witnesses, or to take any evidence it thinks fit ; 
to satisfy itself whether it should grant sanction ^ 
or direct the prosecution of any person. Jlam- 
dhari Aliir v. Emperor. 24 Cr. L. J. 277 : 

71 I. C. 997 : 1922 Pat. 29 : 

4 P. L. T. 370 : A. I. R. 1922 Pat. 52. 

S. 195 — Sanction to prosecute — Applica- 
tion dismissed for default by the first Court — 
Appellate Court eannot grant sanction on appeal 
— Absence of applicant — Dismissal of application 
for default not permissible practice. 

The Public Prosecutor applied to the Subordi- 
nate Judge for sanction to prosecute in respect 
■of offences committed in his Court. On the day 
and at the hour fixed for the hearing of that 
application, the Public Prosecutor having failed 
to appear, the Subordinate Judge dismissed the 
application for default. Later on he moved 
the Subordinate Judge to review the ordt:, but 
this was declined. On appeal, the District | 
■Judge granted the sanction under S. 195 of the I 
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Cr. P. C.; Held, (1) that the Subordinate Judge 
had no power to review his order, because the 
Cr. P. C., 1898, contained no provision giving 
jurisdiction to a Court to review order passed 
under it ; (2) that there is no provision in the 
Cr. P. C., 1898, which warranted the Subordi- 
nate Judge in rejecting or dismissing the 
application of the Public Prosecutor because 
of his failure to appear at the time the applica- 
tion was called on for dismissal. In the absence 
of such II provision, tlie Subordinate Judge was 
bound to consider the application on its merits, , 
even though the party who made it was not 
there to help the Court ; (3) that as there was 
no sanction given or refused by the Subordinate 
.Judge, the District .Judge had no jurisdiction 
to accord the sanction under S. 195 of the 
Cr. P. C., 1898. The only jurisdiction he had 
under the circumstances -was to revise the 
order of the Subordinate Judge dismissing the 
application as for default. Jn re : Gopal 
Siddeshioar Deshpandc. 7 Cr. L. J. 120 : 

10 Bom. Li. R. 95 : 32 Bom. 203 : 

3 M. L. T. 170. 

— S. 195 (6) — Sanction to prosecute, appli- 

cation for — Power of District Judge to transfer 
application for disposal to Sub-Judge, 

Where an application has been made to a 
District Judge under S. 195 (0), Cr. P. C. 
for the revocation of a sanction to prosecute 
granted by a Munsif, the application cannot 
be transferred by the Judge to a Subordinate 
Judge for disposal. Hari Mandal v. Ksshab 
Chadra Manna. 13 Cr, L, J, 296 ; 

14 I. C. 760 : 16 C. W. N. 903 ; 

16 C. L. J. 515 : 40 Cal. 37. 

S. 195 — Sanction to prosecute, applica- 
tion for — Small Cause Court, order made by — 
Revision — Court, proper. 

Held, by a majority of the Court {Jwala 
Prasad J. dissenting), that Cl. (c) of Sub-s. 7 of 
R. 195 applies to a Small Cause Court, and that 
the authority to review an order made by the 
latter Court granting or refusing sanction to pro- 
secute is the District Court within whose local 
limits the Small Cause Court is situate. Lalji 
Tcioari v. Emperor. 20 Cr. L. J. 577 : 

52 I. C. 193 : 1919 Pat. 329 : 

4 P. L. J. 609 : 

A. I. R. 1919 Pat. 350. 

S. 195 — Sanction to prosecute — Applica- 
tion to revoke sanction — Order of Sessions Judge, s - 
whether open to revision. ■ 

The order of a Sessions Judge passed on an 
application to revoke a sanction given by a 
Magistrate under S. 195, Cr. P. C., is not open 
to revision bj’ the High Court. Debi Sahai v. 
Baghunath Sahai. 22 Cr. L. J. 349 (b) : 

61 1. C. 173 : 19 A. L. J. 399 : 

A. I. R. 1921 J. 7 (3). 

S. 195 — Sanction to prosecute — Applica- 
tion to Sessions Court to grant or revoke sanction, 
nature of — Sessions Court, power of, to take 
evidence. 

An application to an Appellate Court to revoke 
or grant sanction, granted or refused, is not 
an appeal but an original application, and the 
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Court has inherent jjo'ver in dealing with such 
an application to take itself, such evidence as it 
considers necessary to satisfy its mind as to the 
propriety of granting or refusing sanction. 
In re : Siibbasari, 22 Cr. L. J. 372 : 

61 1. C. 288 : 12 L. W- 605 : 
44 Mad. 47 : A. I. R. 1921 Mad. 453. 

S. 195 — Sanction to prosecute — By whom 

application for sanction may be made. 

There is nothing in law to prevent the Govern- 
^ment Pleader on instructions from the District 
'Magistrate applying for sanction to prosecute 
in respect of an offence alleged to have been 
committed in connection with a civil suit. 
Emperor v. Ram Adhar Rai. 

8 Cr. L. J. 157 : 
28 A. W. N. 209. 

S. 195 — Sanction to prosecute — Procedure 

— Chance of conviction — Penal Code {Act XLV of 
1S60), S. 193. ■ 

Sanction to prosecute ought not to be given 
unless the Court giving sanction has satisfied 
itself that tlicrc are verj’ favourable clianccs of 
obtaining a conviction. In re ; Danappa 
Narsappa, 23 Cr. L. J. 176 : 

65 I. C. 640 : 24 Bom. L. R. 45 : 

A. I. R. 1922 Bom. 38. 

; — S. 195 — Sanction to prosecute — City 

Jkftlagistrafe, whether permanent Court — Jurisdic- 
tion. 

The Court of tlie City Magistrate is not a 
permanent Court with a perpetual succession of 
Judges so that where a City Magistrate has 
been transferred, his successor has no power to 
sanction a prosecution in rc.spcct of an offence 
committed before his predecessor. In such a 
case, the Sessions Judge alone is competent to 
grant the necessary sanction under S. 195 . 
Jia Lai v. Phogo Mai. 

19 Cr. L. J. 914 : 
47 I. C. 286 ; 22 P. R. 1918 Cr. : 

34 P. W. R. 1918 Cr. : 
A. I. R. 1918 Lah. 53. 

) 

S. 195 — Sanction to prosecute — Com- 
plaint, dismissal of, under S. 203, Cr. P. C., after 
enquiry under S. 202 of Cr. P. C. — Sanction for 
prosecution for making false charge. 

1 , Held, that S. 203 allows a criminal complaint 
",3^10 be disposed of after examination of the 
complainant and an enquiry under S. 202, and 
when a complaint disposed of under that section 
is found or believed to be false, the Magistrate 
is competent to grant sanction under S. 195. 
Chiragh-ud-Din v. Emperor. 5 Cr. L. J. 491 : 

2 P. R. Cr. 1907 : 49 P. L. R. 1907 : 

18 P. W. R. 1907 Cr; 

S. 195 — Sanction to prosecute — Com- 
plaint to Executive Officer as such — Absence of 
proper inquiry — Notice. 

When no .proper inquiry has been made into 
the genuineness of a complaint, the Court is not 
justified in granting sanction to prosecute the 
complaint under S. 211, I. P, C., particularly 
when no notice has been given him to show 


cause against the granting of the sanction. 
Zain-ud-Abdin v. Nawab Din. 

9 Cr.L. J. 152: 

1 1. C. 93 : 2 P. W. R. 1909 : 

37 P. L. R. 1909. 

. S. 195 — Sanction to prosecute — Com- 

plaint to Magistrate— Investigation by Police — 
! Permission to Police to proceed against complainant 
I — Case classed B. 

j A complaint of an offence was made to a 
, Magistrate, wlio examined the complainant and 
j scist the case to the Police for investigation. The 
j Police reporlcd that the case was false and 
j asked for orders for the prosecution of the 
j complainant. At the foot of this report, the 
Magistrate made the following endorsement : 

' “The case is classed as (B). You may proceed 
' against the complainant:” Held, that the order 
made by the Magistrate at the foot of the 
report made by the Police could not be accepted 
as a sanction under S. 195, Cr. P. C. Emperor 
I V. Lalubhai. 13 Cr. L. J. 855 : 

17 I. C. 791 : 14 Bom. L. R. 960. 

S. 195 — Sanction to prosecute — Com- 
plainant having some foundation for charge 
against accused — Practice — J udgment. 

I When the complainant, having failed to prove 
j his charge, the accused was acquitted and the 
Magistrate sanctioned prosecution of the com- 
I plainant under S. 211, Penal Code, the Chief 
' Court set aside the sanction on the ground 
I that the complainant had some foundation for 
I the charge. Punjab Singh v. Emperor. 
i 11 Cr.L. J. 87(a): 

I 4 I. C. 945 : 137 P. L. R. 1909. 

-S. 195 — Sanction to prosecute witnesses 

j — Contradictory statements before Committing 
1 Magistrate and at trial. 

It would be a dangerous doctrine to hold that 
in every case where a comparison of the 
deposition of a witness before the Committing 
Magistrate with his evidence given at the trial, 
discloses contradictory statements, sanction to 
prosecute him for perjury should be granted. 
It is necessary for the Court to consider how 
it has come about that there were those contra- 
dictions, and how it is that the witness has 
resiled at the trial from the statements he 
made before the Magistrate. Where there 
were indications to show that the witness told 
a false story before the Magistrate because he 
was tutored by the Police and gave a true 
story at the trial, sanction should not be given. 
Emperor v. Sailendra Kumar Das. 

11 Cr.L. J.- 360 : 

6 I. C. 476, 

S. 195 — Sanction to prosecute — Court 

by which sanction can be given. 

Sanction to prosecute for perjury can, under 
S. 195, only be granted by the Court which 
tried the case in which the alleged perjury 
was committed. Sanction, therefore, by a Sub- 
Divisional Magistrate in respect of a statement 
made in the Court of Session is bad in law. 
Khajumal Peramal v. Emperor. 

58 I. C. 515 : A. I. R. 



1427 


ALL INDIA CRIMINAL DldEiST (1904—1940) 


1428 


Cr. P. CODE (1898), S. 195 

S. 195 — Sanction to prosecute— Contra- 
dictory staleincnis made before Police Officer and 
Magistrate — Sanction by Magistrate in respect 
of one of such statements. 

The Chief Presidency Magistrate granted 
Sanction to prosecute the accused in respect of 
contradictory statements made by him before 
a Police Officer, making an investigation, and 
before himself, in the course of an enquiry, on 
the ground that one or other of such state- 
ments was false to the knowledge of the 
accused : Held, that the sanction was sufficient 
to meet the requirements of S. 195, Cr. P. C. 
though no sanction was required to be given 
in respect of the false statement before the 
Police Officer. Fakir Mohideen v. F. Hartnett. 

9 Cr. L. J. 304 : 

1 I. C. 547 : 5 M. L. T. 355. 

S. 195 — Sanction to inosccutc for forgery 

— Document not before Court granting sanction — 
Delay in applyitig for sanction, effect of — Rc- 
visio7i — High Court, poiocr of interference of — 
Civil Procedure Code (Act V of ISOS), S. 115. 

Before granting sanction to prosecute an 
accused person for forgery, it is desirable that 
the Court should examine the alleged forged 
document. Inordinate and unexplained delaj' 
in rhaking an application for sanction to prose- 
cute is a sufficient ground for refusing the 
sanction. The High Court has power to inter- 
fere with an order of a Court refusing or grant- 
ing sanction for prosecution under S. 195, 
Cl. (6), Cr. P. C. and not only under S. 115. 
C. P. C. Kishen Dayal Singh v. Jaglal 
Mandal. 19 Cr. L. J. 642 : 

45 I. C. 834 : A. I. R. 1918 Pat. 621. 

S. 195 — Sanction to 2 )rosccutc — Decree- 

holder failing to give credit for payment. 

Sanction to prosecute a decree-holder under 
S. 210, Penal Code, for failing to give credit in 
execution for a sum paid to him should not 
be withheld, merely on the ground that the 
.iudgment-debtor making the payment has not 
been prejudiced or that there is not satisfac- 
tory proof of the payment on the file. Bur 
Singh V. Emperor. 18 Cr. L. J. 619 : 

39 I. C. 987 : 4 P. W. R. 1917 Cr. : 

S3 P. L. R. 1917 Cr. : A. I. R. 1917 Lah. 209. 

S. 195 — Sanction to prosecute — Discre- 
pancy owing to inaccuracy of mind. 

Prosecution for perjury under S. 193, Penal 
Co ie, should not be ordered where the state- 
ments complained of are slightly discrepant 
owing to inaccuracies of mind, and are not 
deliberately false. Chandra Mohan Nanda 
V. Emperor. 19 Cr. L. J. 230 : 

43 I. C. 822 : A. I. R. 1918 Cal. 106. 

S. 195 — Sanction to prosecute — dis- 
cretion of Court — Principles govirning exercise of 
— Appellate Court, interference by. 

No sanction should be granted under S. 195 un- 
less upon the record itself there is a foundation 
for the charges made. In granting sanction 
under S. 195, the Court should be satisfied 
that there shall be no abuse of the administra- 
tion of criminal justice : No one should be 
permitted to use the Penal Law merely to 
satisfy his own private ends or personal spite. 
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Where a lower Court has exercised the dis- 
cretion vested in it under S. 195 with great 
care and caution and has refused sanction to 
prosecute, an Appellate Court should not 
lightly dispose of the matter and grant the 
sanction. In such a case, it is essential that 
the Appellate Court should be satisfied that 
there is a reasonable prima facie case fit to be 
tried, and that there is a reasonable chance of 
securing a conviction and .should give reasons 
for differing from the view of the lower Court. 
Bachan Rom v, Mohit Ahir. 

20 Cr. L. J. 337 (b) : 
50 I. C. 817 : A. I. R. 1919 Pat. 215. 

S. 195 — Sanction to prosecute — Dis- 
trict Judge, power of, to convert proceedings 
under S. 105 into proceedings tinder S. 476. 

A District .ludge has power to convert pro- 
ceedings to obtain or to re%’oke sanction, 
refused or granted in a lower Court under 
S. 195, Cr. P. C. into proceedings under S. 470. 
Ambicn Prasad v. Emperor. 18 Cr. L. J. 300 : 

38 I. C. 332 : 1 P. L. J. 607 : 

2 P. L. W. 388 : A. 1. R. 1916 Pat. 86. 

■ S. 195 — Sanction ‘o prosecute — District 

Magistrate's appeal against order of, whether lies 
to Sessiotts Judge. 

An appeal against an order of a District 
Magistrate granting or refusing sanction under 
S. 195, Cr. P. C. to prosecute for an offence 
under S. 211, Penal Code, lies to the Sessions 
Court, and not to the Chief Court, and the 
Sessions .Judge has power to revoke or grant 
the sanction. Jiwan Mai v. Bell Ram. 

18 Cr. L. J. 298 : 

38 I. C. 330 : 11 P. R. 1917 Cr. ; 

10 P. W. R. 1917 Cr. : 
A. I. R. 1917 Lah. 91. 

S. 195 — Sanction to prosecute — Duty of 

Court. 

If a Court is of opinion, on evidence that no 
reasonable .Jury would convict on it, it is its 
duty to refuse sanction. But the mere fact 
that a Court sanctions a prosecution is no 
intimation to the Magistrate who is to enquire 
into the case that it thinks that there is a case 
to go to .Jury or that he thereby is in any way 
relieved from his duty of considering whether 
the accused ought to be committed for trial. 
Mtmuswamy Mudaliar v. Rajaratnam Pillai. 

24 Cr. L. J. 340 : 

72 I. C. 340 : 16 L. W. 505 : 45 Mad. 928 : 

44 M. L. J. 774 : A. I. R. 1923 Mad. 136. 

S. 195— Sanction to prosecute— Duty 

of trial Court. 

The duty of a Court granting sanction is 
discharged if it exercises a judicial discretion, 
and similarly, the duty of the Appellate Court 
if it satisfies itself that such a discretion has 
been exercised. The former Court must, 
therefore, be required, to put on record that its 
exercise of discretion has been judicial, and it 
is undesirable in fairness to the accused that it 
should do more. In case it does less, the 
Appellate Court will have no choice but to 
ascertain the necessary facts for itself and base 
its conclusions on them. The former ^ Court 
cannot be regarded as having exercised a 
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judicial discretion when it lias satisfied itself 
only tliat a prhnafadc ease lias been made out, 
if by that is meant only that formal evidence 
of the infTredients of the offence is available, 
•without rcrcrence to defects which may render 
the evidence useless. Muniiszoamij Miidniiar v. 
liajaralnam Piltai. 24 Cr. L. J. 340 : 

72 I. C. 340 : 16 L. W. 505 ; 45 Mad. 928 : 

44 M. L. J. 774 : A. I. R. 1923 Mad. 136. 

S. 195 — Sanction lo prosecute — Enquiry, 

^ mode of. 

Although no hard and fast rule can be laid 
down as to the manner in which an inquiry 
should be made under S. l!lj, it is necessary 
that tlic inquiry sliould lie coinjiiete in every 
detail. An inquiry conlincd to an examination 
of the accused and Ids witnesses is not 
suflicient. The inquiry should jirocecd on the 
allegations made by the parly who asks for 
sanction and on llic basis of materials placed 
by him before the Court, and tlic Court should 
abstain from pronouncing any opinion on the 
merits of the case, Kal-eaGapcw Antonini, 

20 Cr. L. J. 541 : 

51 I. C. 781 : 1919 Pat. 286 : 

A. I, R. 1919 Pat. 547. 


S. 195 — Sanction lo prosecution — 

Evidence in original suit— Court, tehclher can go 
beyond. 

In giving or upholding a sanction under S. 105, 
i Court is not restricted to the evidence recorded 
in the original .suit. It has inherent power to 
take such steps as may be necessary lo enable it 
to diseliarge the duty imposed upon it under 
Sub-s. (fl) of the section, Parmanand Parscar 
V, Karlar Kalb. 25 Cr. L. J. IS ; 

75 I. C. 703 : A. I. R. 1924 Nag. 35. 

S. 195 — Sanction lo prosecute — Ex parte 

decree — Defendant, xohetUcr ean apply for sanction 
without setting aside decree 

A defendant against whom an c.t parte decree 
has been passed is not, merely by reason of the 
decree not having been set aside, precluded 
from applying for sanction to prosecute the 
plaintiff under Ss. 193 and 210, Penal Code. If 
the Court which decreed the suit is satisfied 
that the suit was false, it is competent to grant 
the sanction, notwithstanding that the decree 
still stands and is cap.able of execution. 
Jujeshwar Pershad v. RagUo Misser. 

19 Cr. L. J. 146 : 

43 I. C. 434 : 2 P. L, J. 688 ; 4 P. L. W. 143 : 

A. I. R. 1918 Pat. 190. 

S. 195 — Sanction to prosecute — Execu- 
tion proceeding, xohether judicial proceeding. 

An e.xccution proceeding is a judicial 
proceeding w'ithin the meaning of S. 4TG, and 
consequently the Court while engaged in such 
a proceeding, is competent to make an order 
under that section, if the fact is brought to its 
notice that offences have been committed while 
the process of the Court was attempted to be 
enforced. Abdul Basir v. Panchkori. 

12 Cr. L. J. 21 : 

8 I. C. 1106 : 12 C. L. J. 618. 


^S. 195 — Sanction to prosecute — Expressly 
given to a particular person— Complaint by some 
other person. 
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A sanction to prosecute cxprcssl}' given to a 
particular person cannot be availed of by some 
other person against that person’s wish and 
without his authority. Jogendra Nath Mukerjec 
V. Sarat Chandra Danerjec. 2 Cr. L. J. 78 : 

9 C. W. N. 277 : 1. L. R. 32 Cal. 351. 

S. 195 — Sanction to prosecute — Failure 

lo .specify offence — Appellate Court directing 
Sitbordinatc Court to rectify mistake in form of 
sanction— Jurisdiction. 

Under S. 105 (0), Cr. P, C., it is open to a 
Superior Court cillicr to revoke or grant a 
sanction, when such sanction has been given or 
refused by the Subordinate Court ; but there 
is no provision in the law authorising the 
.Superior Court to direct the Subordinate Court 
to rcetify a mastake in the form of the sanction. 
Therefore, where sanction to prosecute ivas 
granted by a Sub..,Iudgc but he failed to specify 
the offence, and the District .Tudge on appeal 
sent the case back lo the .Sub-.Tudge for an 
order for sanction to be drawn up in accordance 
with the observations made by the Judge in his 
judgment on appeal; //cid, (1) that the order 
of the District .ludge on appeal must be 
vacated: (2) that the sanction ns granted by 
the Sub- Judge not being in proper form, the 
application for sanction remained undisposed 
of. The High Court directed the Sub-Judge to 
pass a proper order on that application by 
.specifying the offence and other necessary 
jiarticulars. Chandra Kumar Manna v. Jugal 
Charan Mondal. 14 Cr. L. J. 655 : 

21 1. C. 895. 

S. 1^5— Sanction to prosecute — False 

charge laid before Police — Sanction, Court, 
iohclher grant — Pioscculion. 

Sanction for the prosecution of an offence 
under S. 211, Penal Code, is required by S, 105, 
Cr. P. C. and .such sanction cannot be given 
by the Police, No Court can grant a sanction 
for the prosecution of an accused in respect of 
a false charge laid before the Police which does 
not lead to proceedings in Court. Emperor v. 
Mi ll'n. 18 Cr. L. J. 758 : 

41 1. C. 134 ; 8 L. B. R. 534 : 

A. I. R. 1917 L. Bur. 65. 
-S. 195— iSonc/ion to prosecute — False 


! 


charge made lo Police at a Police station — Penal 
Code (Act XLF of ISGO), S. 211. 

No judicial sanction is required in order to 
prosecute a person for laying a false charge at 
a Police station. There is no necessity in such 
a ease to hold a preliminary magisterial 
inquiry. Emperor v. Sheikh Ahmad. 

13 Cr. L. J. 578 ; 

15 I. C. 994 : 5 Bur. L. T. 129. 

S. 195— Sanction to prosecute— False 

complaint made to Police — Sxibsegucnt inquiry 
and discharge of accused by a Magistrate. 

Though, no sanction is required to prosecute 
for making a false charge to the Police, where, 
after the rejection of a complaint by the police 
as false, the complainant complains to a 
Magistrate, who, after full inquiry, discharges 
the accused, the latter cannot prosecute the 
complainant merely for the false charge made 
to the Police but must obtain the Magistrate’s 
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sanction before prosecuting. Po Hlaing v. Ba 
E. 13 Cr. L. J. 565 : 

15 I. C. 981 ; 6 L. B. R. 50 : 

5 Bur. L. T. 111. 

S. 195 — Sanction to prosecute — Filing 

forged document though not tendering in evidence 
— Attempt to use forged document — Penal Code, 
Ss. 471, 511. 

The filing of a forged document in a Court 
M'ith the intention of relying on it at the trial 
of a case amounts to an attempt to use such 
document though the document itself was not 
actually used : and the person filing it may be 
prosecuted for offences under Ss. 511 and 471, 
Penal Code. Krishna Proshan v. Rabindra 
Nath. 13 Cr. L. J. 6 : 

13 I. C. 99. 

S. 195 — Sanetion to prosecute — For al- 
ternative charge under S. 23G, Cr. P. C., when 
valid. 

It is only when the contradictory statements 
in respect of which a prosecution for perjury 
is instituted, constitute a “ series of acts ” that 
an alternative charge can be framed under 
S. 23G. The series of acts referred to in S. 236 
implies two or more acts connected by some 
more intimate relation than that of mere 
consecutiveness of time. Two contradictory 
statements recorded being, at that time when 
he gave one deposition, an approver in the 
Session Court, and when he gave the second, 
a defendant in a civil suit, cannot form the 
basis of an alternative charge of perjury under 
S. 236. Semble. — Where an alternative charge 
of giving false evidence is based on contradic- 
tory statements made before different Courts, it 
is necessary that sanction of each of those 
Courts must be obtained under S. 195, before 
a Court can take cognizance of the charge. 
Salek Shah v. Emperor. 25 Cr. L. J. 1195 : 

82 I. C. 59 : 16 S. L. R. 285 : 
A. I. R. 1924 Sind 1. 

S. 193 — Sanction to prosecute. 

For the purposes of S. 195 (7) (a), Cr. P. C. 
appeals from a Subordinate Judge’s Court must 
be regarded as ordinarily lying to the Di.striet 
Court ; and a District Judge is competent to 
revoke or grant a sanction granted or refused 
by a Sub-Judge in a case in which sanction had 
originally been refused or granted by a Munsif. 
Narayannan Chettiar v. Kodiraya Goundan 

24 Cr. L. J. 337 : 
72 I. C. 337 : 44 M. L. J. 320 : 
17 L. W. 311 : 1923 M. V/. N. 223 : 

A. I. R. 1923 Mad. 504. 

S. 195 — Sanction to prosecute — Forgery, 

charge of — Sanction, whether necessary. 

It is necessary for a party wishing to prose- 
cute upon a charge of forgery committed in 
respect of a document produced in Court to 
obtain sanction of the Court under S. 195, 
Cr. P. C. Hardeo Prasad v. Ram Sarup. 

16 Cr. L. J. 203 : 
27 I. C. 763 : A. I. R. 1915 All. 21. 

— • S. 195 — Sanction to prosecute for per- 

jury— Four months’ delay — Sanction given by 
the successor of the Judge — Jurisdiction — Penal 
Codc{Act XLV of 1860), Ss. 193, 211. 
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A pi’osecution for perjury should be instituted 
as soon as possible after the eommission of 
the offenee. Therefore, an order, granting 
sanction to prosecute for perjury on an appli- 
cation made four months after the decision 
of the case in which the offence was committed 
was held to be bad in law and was set aside. 
Sanction to prosecute for perjury can be 
granted by a successor to the Judge who tried 
the case in which the offence was committed, 
but it would be more satisfactory if it were 
granted by the very .Judge who tried the case. 
Yad Ram v. Risal. 11 Cr. L. J. 140 : 

5 I. C. 469 : 7 A. L. J. 50. 

S. 195 — Sanction to prosecute. 

Fraudulent execution of decree. Offence un- 
der S. 210, Penal Code, held sanction was pro- 
perly granted. Chiman Lai v. Ghulam Mohi- 
ud-Din. 12 Cr. L. 189 : 

20 I. C. 646 : 59 P. L. R. 1911. 

S. 195 — Sanction for prosecution, grant 

of Death of petitioner, effect of — Prosecution, con- 
tinuance of. 

A sanction for prosecution given by a Court 
under S. 195, Cr. P. C., is not a personal privi- 
lege granted to a petitioner but a decision that 
the case is one suitable for magisterial in- 
vestigation and, therefore, a sanction for 
prosecution doss not lapse on the death of the 
person who obtained it. Behari v. Kure. 

18Cr.L. J. 344: 
38 I. C. 446 : 15 A. L. J. 269 : 
A. I. R. 1917 All. 313. 

S. 195 — Sanction to prosecute — Grant 

to decree-holder — Transferee of decree, whether 
entitled to prosecute. 

Where a decree-holder obtained sanction to 
prosecute one of the judgment-debtor’s wit- 
nesses for perjury but before starting the 
prosecution, transferred the decree to another : 
Held, that the transferee of the decree 
was entitled to prosecute the witness 
under the sanction obtained by the decree- 
holder. In re : Vital Bhimrao Kulkarni. 

20 Cr. L. J. 399 : 
50 I. C. 1007 : 21 Bom. L. R. 266 : 
43 Bom. 538 : A. I. R. 1919 Bom. 174. 

S. 195. 

Sanction to prosecute granted before amend- 
ment of Code — Lapsing of sanction — Procedure 
— Superior Court, power of, to make com- 
plaint. Pattabi Chetty v. Gopala Chetty. 

^ 26 Cr. L. J. 1125 : 

88 I. C. 357 : A. I. R. 1925 Mad. 1181. 

S. 195— Sanction to prosecute— Granted 

before amendment — Revocation — High Court, 

power of. 

Act XVIII of 1923 which amended Cr. P- C., 
has abolished the procedure of obtaining 
sanction and has substituted for it a complaint 
in writing by the Court itself or by the Court 
to which that Court is subordinate, and the 
procedure prescribed by the new Act must be 
adopted for all prosecutions launched after the 
Act came into force. A sanction for prosecu- 
tion granted before the amendment came into 
force cannot be revoked by the High Court 
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after the coming into force of the new Act. 
Sesha Aiyar v. Public Prosecutor. 

25 Cr. L. J. 702 : 
81 1. C. 199 ; 19 L. W. 463 : 
34 M. L. T. 353 ; A. I. R. 1924 Mad. 585. 

S. 195— 5'anc/ion to prosecute granted by 

Magistrate and upheld by Sessions Judge — 
Revision — High Court, power of interference of. 

Where a Court exercising jurisdiction under 
the Cr. P. C. sanctions, under S. 195 of the 
Code, the prosecution of a witness for giving 
false evidence, and the sanction so given is 
upheld by the Sessions Judge acting under 
Cl. (G) of S. 19.5, the High Court has jurisdic- 
tion under S. 435 (1) of the Code to call for 
and examine the record of the proceeding before 
the Sessions Judge and to set aside the order 
if it is not satisfied as to its propriety. The 
existing state of the law permitting a revision 
to the High Court from the order of a Sessions 
Judge under S. 195 (G) animadverted upon. 
Muqaddas Hussain v. Zahuruddin. 

20 Cr. L. I- 564 : 

52 I. C. 52 : A. I. R. 1919 All. 430. 

S. 195— Sanction to prosecute — Granting 

of — Procedure — Order granting sanction, contents 
of — Grounds for upholding sanction. 

, An order under S. 195, granting sanction to 
-A prosecute should contain materials to justify 
Hhe sanction; an order giving no reasons 
whatsoever for granting sanction cannot be 
upheld. The mere fact that sanction is granted 
to the Public Prosecutor because the Magis- 
trate disbelieved the prosecution stor\’, is not 
a suincient ground to justify an order upholding 
sanction. Ramnni Mohan v. Public Prosecutor, 
Bhagalporr. 21 Cr. L. J. 255 : 

55 I. C. 207 : 1 P. L. T. 521 : 

A. I. R. 1920 Pat. 168. 

S. 195— Sanction to prosecute — High 

Court, jurisdiction of — Extension of the period of 
sanction to prosecute. 

A high Court has jurisdiction to extend the 
' period of six months for whicli a sanction 
granted by a Subordinate Court, under S. 195, 
Cr. P. C., may remain in force, even though 
such extension is granted after the period of 
six months has expired. Where sanction to 
A prosecute under S. 195, Cr. P. C., for an offence 
r against public justice is granted to a private 
person and the District Magistrate, within 
whose jurisdiction the offence has been com- 
mitted, desires to take cognizance of the 
offence, the latter can move the Court to extend 
the prescribed period of six months. Hari 
Pado Mozamdar v. Lachmi Narain Marwari, 

13 Cr. L. J. 551 : 

15 I. C. 967 : 15 O. C. 177. 

S. 195 — Sanction to prosecute — Iden- 
tification by the flash of a revolver. 

Where the Sessions Judge made grant of 
sanction for prosecution of the accused, a 
Police Inspector, for having stated falsely that 
he recognised a certain person by the flash of 
his revolver : Held, that it was not a fit case 
for according sanction, as identification by 
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means of the flash of a gun or revolver is not 
impossible. Gopalsroami Naidu v. Emperor. 

10 Cr. L. J. 7 : 

2 I. C. 429. 

S. 195 — Sanction to prosecute — Illegal- 
ity of. 

Defendant’s properties were attached in execu- 
tion of a decree. The amount of the decree 
having been deposited in Court, the Court 
directed the >fmin to re-dcliver the properties 
to the defendant. The Amin reported that he 
could not effect delivery as the defendant had 
already taken the properties from the bailees 
with whom they were deposited. The District 
.Iiidgc sanctioned prosecution of defendant 
under S. 183 and 18G, Penal Code : Held, that 
the order directing the properties to be entrust- 
ed to the petitioner was not authorised by 
any of the provisions of the C. P. C. and that 
attachment having been withdrawn there was 
no rc.sistance by defendant to a public servant' 
within the meaning of S. 183 or 180 of the 
Penal Code. In re : Arahhal Ahmad AH. 

10 Cr. L. J. 496 : 

4 I. C. 97. 

S. 195 — Sanction to prosecute — Illegal- 

ily of. 

Where the defendant stated that he denied 
the plaint allegations, except those contained 
in a certain para, and s.anetion was asked for 
and granted for his prosecution under S. 191, 
Penal Code : Held, tliat the defendant only 
meant to say that he did not admit the plaint 
allegations and wanted plaintiff to prove them 
and that sanction sliould not have been granted 
on the basis of such loose expressions of 
language. Pleadings in the mofussil, where no 
great exactitude of expression is found, should 
not be taken loo literally. Naraynn .S'aslrulu 
v. Kanakamuna. 10 Cr. L. J. 364 ; 

3 I. C. 723. 

S. 195— Sanction to prosecute, inex- 
pediency of. 

It is inexpedient to graiit sanction to prosecute 
under S. 195 or to permit continuation of 
prosecution, when the person obtaining sanc- 
tion might use it for the purpose of harassing 
his opponent. Dharshan Das v. Atma Ram. 

14 Cr. L. J. 389 : 

20 I. C. 213 : 11 A. L. I. 313. 

S. 195 — Sanction to prosecute — Invete- 
rate enmity between parties — Sanction, whether 
should be given. 

When there is inveterate enmity between 
parties, it is neitlier desirable nor in the 
interest of justice that sanction to prosecute 
should be granted. Nazir Hasan v. Mohammad 
Yamin. 23 Cr. L. J. S74 : 

68 I. C. 414 : 9 O. L. J. 282 ; 

A. I. R. 1922 Oudh 225. 

S. 195 — Sanction to prosecute. 

It is undesirable, except in very unusual 
circumstances, that an Appellate Court, in 
ever ruling a reasoned and strongly expressed 
decision by a subordinate Magistrate who 
has passed a conviction should take the step 
of ordering or sanctioning the proseeuTion'of 
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the complainant in the case under S. 211, Penal 

Code. Biidh Ram v. Emperor. 

3 Cr. L. J. 121 : 
6 P. L. R. 627 : 56 P. R. Cr. 1905. 

S. 195 — Sanction to prosecute — Juris- 
diction. 

A Magistrate has no jurisdiction to sanction 
prosecution for a statement made before an- 
other Magistrate. Charan Das v. Rodu. 

24 Cr. L. J. 506 : 
72 I. C. 970 : A. I, R. 1923 Lah. 36. 

S. 195 — Sanction to prosecute — Lega- 

Utij of. 

An accused person was prosecuted for stab- 
bing and was convicted of the offence, his 
defence version having been found by the 
Magistrate to be false. He afterwards brought 
a complaint against his prosecutors on the 
same facts as were urged by him in his defence. 
The Magistrate sent for the records of the 
previous case, examined the complainant on 
oath and, having patent doubts as to the 
correctness of his story, referred his complaint 
to the Police. The Police reported his com- 
plaint to be false and the iNIagistrate while 
dismissing his complaint under S. 203, Cr. P. C., 
also sanctioned his prosecution : Held, that 
the order granting sanction was legal. In rc : 
Narayana Nadam. 15 Cr. L. J. 271 : 

23 I, C. 479 : 1 L. W. 381 : 
26 M. L. J. 486 : A. I. R. 1915 Mad. 229. 

S. 195 — Sanction to prosecute, lega- 

lily of. 

Some butchers made an application to Deputy 
Commissioner that the Hindu shop-keepers of 
the place would not supply them, and asked 
him to take steps. The Deputy Commissioner 
on Tahsildar's report that it was not shown 
that any ring or boycott had been established, 
issued a vernacular order for their prosecution 
under S. 182, I. P. C. without receiving any 
complaint or calling petitioners before him. 
The Chief Court on revision set aside the order 
as illegal. Kata Khan v. Croton. 

9 Cr. L. J. 190 : 
211 P. L. R. 1903 : 46 P. W. R. 1908. 

S. 193 — Sanction to prosecute — Letters 

Patent, Cl. 10, proceeding under. 

A proceeding under Cl. 10 of the Letters 
Patent against the opposite party w'as heard 
by a particular Bench. The application failed : 
but the Court thouglit that there were matters 
in the case which called for further inquiry 
with a view to possible criminal proceedings. 
The papers were placed before the Public Pro- 
secutor who applied under S, 195, Cr. P. C. 
for sanction to prosecute the opposite party 
for offences alleged to have been committed by 
him under Ss. 193 and 190, Penal Code, in 
relation to the proceeding under Cl. 10 of the 
Letters Patent : Held, that the Bench was 
neither prosecuting nor trying an accused, that 
it was merely considering whether the bar to 
the cognizance of the alleged offences should be 
removed by according the required sanction, 
and that under S. 195, Cr. P, C., it was this 
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Bench alone that could give the required sanc- 
tion. Mr. Hume v. Poresh Chunder Ghose. 

15 Cr. L. J. 49 : 

22 I. C. 321 ; 41 Cal. 446 : 

A. I. R. 1914 Cal. 597. 

S. 195 — Sanction to prosecute, necessity 

of — Fabricating false evidence — Fabricating docu- 
ment — Lodging suit on same — Calling original 
to be produced — Offence, whether committed in 
relation to judicial proceeding. 

One A M fabricated a document and caused 
it to be registered ; he brought a suit on the 
basis of this document filing a certified copy 
with the plaint and asked that the defendant 
be summoned to produce the original ; this 
the defendant was unable to do, so an applica- 
tion was made to have the document produced 
from the Sub-Registry Office. A complaint 
was then made againt A M of an offence under 
S. 193, Penal Code, without obtaining the sanc- 
tion of the Civil Court in whicli the suit was 
brought ; the complaint was dismissed upon 
the ground among others that no sanction had 
been accorded : Held, that the offence imputed 
was committed in relation to a judicial pro- 
ceeding in Court and that previous sanction 
for the prosecution must be obtained from the 
Court under S. 195 (c), Cr. P. C. Abdul Majid 
Khan v. iVorof Haqtic. 14 Cr. L. J. 289 : 

19 I. C. 945 : 17 C. W. N. 937. 

S. 195 — Satjclion to prosecute, neces- 
sity of. 

When an offence is of such a nature that at 
the time of committing it, the accused must 
have legal proceedings in mind and prior to his 
being charged with the commission of the 
offence, legal proceedings of the same nature 
have already commenced in any Court, it is 
most in consonance with the intention of the 
Legislature to require that the sanction of the 
Court should be obtained. In rc : Paramesrwara 
Nambudri. 16 Cr. L. J. 721 : 

31 I. C. 161 : 18 M. L. T. 322 : 

A. I. R. 1916 Mad. 72. 

S. 195 — Sanction to prosecute — No 

sanction — Competency of Magistrate to try 
offences binder Ss. 355, 323 — Amin, sanction of. 

The complainant charged the accused under 
Ss. 183, 186, 355 and 323, Penal Code, in that 
the accused assaulted the complainant when he 
was, under the orders of the Amin, trying to 
open the door of the judgment-debtor’s house : 
Held, that the sanction of the Amin would 
have been a sufficient warrant for the Magis- 
trate taking cognizance of the offences under 
Ss. 183 and 186 of the Penal Code : Held also, 
that it was not necessary to obtain sanction 
in respect of offences under Ss. 355 and 323 of 
the Penal Code. Kristna Pillai v. Krishna 
Konan. 7 Cr. L. J. 6 : 

17 M. L. J. 559 : 31 Mad. 43 : 

3 M. L. T. 113. 

S. 195— •S'anch’on to prosecute— Notice of 

application for sanction — Practice. 

Where an application is made to a Court 
under S. 195, Cr. P. C. for sanction to prose- 
cute, although it is not legally necessary that 
notice of such application should be given to 
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the opposite party before orders arc pasyed ' 
thereon ncvcrtliele.ss it is higlily desirable that ■. 
sueh notice should he given. Jiiayal Ali v. 
Mohur Singh. 2 Cr. L. J. 598 : 

25 A. W. N. 231 : 28 All. 142. 

S. 195 — Sanction to proxrcule, object 

of — Conflict of opinion bctxcccn Original Court • 
and Appellate Court ns to truth of evidence — 
Saxiclion, whether should he granted — Object of 
sanction. 

Where there is a contiict of opinion lieUvcen 
an Original Court and an .Appellate Court as 
to the truth or falsity of any evidence, oral or ' 
documentary, the ease is not one in which .sane- . 
tion to prosecute for falsely giving or fabricat- ' 
ing that evidence should ordinarily be accord- i 
ed. The object of the law in requiring sanc- 
tion to prosecute is to restrain the c.vcrcisc of i 
private spite or desire for revenge and to , 
secure that, prosecutions shall only take place, ' 
where the interests of public justice make it ' 
necessary to have them. Antolak Chand 
Hemraj v. Ishanaji. 19 Cr. L.. J. 769 (a) : 

26 I. C. 689 : A. I. R. 1917 Nag. 69. 

S. 195 — Sanction to prosecute, offence 

requiring — Trial by Court before which offence ' 
commuted — Jurisdiction — Irregularity. 

IVlierc a Criminal Court, on being informed ‘ 
of the commission of an offence in connection , 
with certain proceedings taken by it, the 
prosecution for which required its sanction 
under S. 195, Cr. P. C,, directed the prose- ^ 
cution of the offenders and convicted them 
of the offence without granting the .sanetion 
or proceeding under S. 47G, Cr. P. C. : Held, 
that the action of the Court amounted to 
such an irregularity as was covered bj’ 
S. 537, Cr. P. C., and that it had no juris- 
diction to try tlie ease itself. Fateh Singh 
V. Emperor. ’ 18 Cr. L. J. 969 : 

42 1. C. 329 : 4 O. L. J. 492 : 

A. I. R. 1917 Oudh 372. 

S. 195 — Sanction to prosecute — Offence 

committed before Munsif — Prosecution ordered 
by Dislricl Judge. 

Where a Munsif refused to grant .sanction 
to prosecute and the District Judge also 
refused it on appeal under S, 19.5 (0), but 

acting under S. 47G, ordered prosecution 
himself; Held, that the District .fudge’s order 
was without jurisdiction inasmuch as neither 
the offence was committed before him nor 
was it brought to his notice in the course 
of a judicial proceeding. In re : Malhara 
Das, IG A. 80 followed. Shiam Lai v. Chuni 
Lai. 9 Cr. L. J. 181 : 

1 1. C. 220. 

S. 195 — Sanction to prosecute— Omis- 
sion to name person to whom sanction granted, 
effect of. 

A sanction to prosecute which omits to 
specify the person, either by name or by 
office, to whom sanction is accorded is bad 
in law, and consequently a trial held under 
such sanction is invalid. Basheshar Nath v. 
Emperor. 20 Cr. D. J. 490 : 

51 I. C. 474 ; 8 P. R. 1919 Cr. : 

A. I. R. 1919 Lah. 310. 
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S. 195 — Sanction to prosecute — Order 

of Single Judge of High Court — Appeal to 
Bench, if lies. 

.An appeal lies to a Division Bench of the 
Appellate Side hearing appeals from the 
Original Side of the High Court, .Madras, 
from an order of a Single Judge silting on 
the Original Side giving, under S. 195, 
Cr. P. C., sanction for prosecution for an 
offence committed in relation to proceedings 
before him. Ulunisami IHudalinr v. Baja- 
ratnam. 24 Cr. L. J. 78 : 

71 I. C. 126 : 16 L. W. 365 : 
43 M. L. J. 375 : 1922 M. W. N. 594 ; 

31 M. L. T. 287. 

S. 195 — Sanction to prosecute, order 

granting, xchether appealable. 

.‘lin order under S. 195 is not .appealable. 
An application to a superior Court under 
Cl. (G) of the section is not an appeal. 
Choti V. Khechcru. 21 Cr. L. J. 746 : 

58 I. C. 250 : 18 A. L. J. 758 : 
24 P. L. R. All. 353 : 42 All. 649 ; 

A. I. R. 1920 AH. 177. 

S. 195 — Sanclion to prosecute — Parti- 
culars, absence of, effecl of. 

S. 105 (4) provides that the sanction 

referred to in that section may be expressed 
in general terms, and need not name the 
accused person ; but that it shall, so far os 
praclictiblc, specify the Court or other place 
in win’ch, and the occasion on which the 
ofTcnec was committed. A sanction under 
S. 195 ivhich omits to specify the particulars 
required by Sub-s. (4) of the section is bad 
in law and a conviction based on such 
, sanetion is liable to be set aside in revision 
by the High Court. Jasxcant Singh v. 

1 Emperor. 25 Cr. L. J. 721 ; 

81 1. C. 209 ; 1 L. Cas. 429 ; 
; A, I. R. 1925 Lah. 139. 

' S. 195 — Sanction to prosecute — Parties 

on bad terms — Sanclion, grant of. 

j Where it is found, after a consideration of 
I the evidence that a charge of an offence against 
; an accused person is false, the accused should 
be .allowed to prosecute his accuser for having 
brought a false charge. Tlie fact that parties 
arc on bad terms is not a reason for refusing 
sanction for prosecution. Hari Chand v. Aya 
Bam. 25 Cr. L. J. 386 : 

77 I. C. 434 : 4 L. L. J. 321 : 
A. I. R. 1922 Lah. 403. 

S. 195 — Sanction to prosecute — Penal 

Code {Act XLV of ISGO), Ss. 193 and 471, 
offence under, committed in proceedings before 
arbitrator appointed by Court. 

A complaint charging a person with offences 
under Ss. 193 and 471, Penal Code, alleged to 
have been committed in proceedings before an 
arbitrator, under the order of reference made 
by a Court, cannot be entertained without the 
sanclion of the Court. MulaMalv. Churnnji 
Lai. 15 Cr. L. J. 358 : 

23 I. C. 726 ; 3 P. R. 1914 Cr. : 
136 P. L. R. 1914 : A. I. R. 1914 Lah. 253. 

S. 195 — Sanclion to prosecute — Penal 
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Code (Act XLV of 1860), Ss. 196, 211— False 

case — False evidence. 

Sanction to prosecute under S. 211, Penal 
Code, should only be given where the case is 
deliberately false, where the case brought is 
not false in suhstanee, but is bolstered up by 
false evidence, the proper section to give sanc- 
tion to prosecute under is S. 196, Penal Code. 
Bholanalh v. Hari Mohan. 

7 Cr. L. J. 196 ; 
7 C. L. J. 169. 

S. 195 — Sanction to prosecute — Penal 

Code {Act XLV of 1860), S. 209 — False suit 
— Plaintijf prevented from producing evidence — 
Sanction •whether should be granted. 

Where a plaintiff in a civil suit was prevented 
from producing the evidence in support of his 
claim owing to the interference of the Criminal 
Investigation Department Officers and Jus suit 
was consequently dismissed ; Held, (1) that the 
action of the Criminal Investigation Depart- 
ment was most unwarranted; (2) that in such a 
case it would not only be unjust but oppressive 
to grant sanction for the prosecution of the 
plaintiff under S. 209 of the Penal Code. 
Kharaili Pam v. Emperor. 

22 Cr. L. J. 689 : 
61 I. C. 817 : A. I. R. 1921 J. 7. 

S. 195 — Sanction to prosecute — Penal 

Code {Act XLV of 1860), S. 211 — False informa- 
tion to Police — Case launched in consequence. 

Sanction to procecute was applied for against 
a person who was alleged to have “planted” 
a mould in the applicant’s house, and then to 
have given information to the Police that the 
aijplicant was counterfeitng coin, in conse- 
quence of which, the applicant’s house was 
searehed, resulting in discovery of the mould, 
and he was sent up for trial, but xiltiinately 
discharged ; Held, that if the facts alleged were 
true, the respondent could be considered to 
have caused the prosecution of tlic applicant 
and to have committed an offence in relation 
to the proceedings before the Magistrate. 
Ani V. Ah Yoite, 26 Cr. L. J. 383 : 

84 I. C. 863 : 2 Bur. L. J. 289 : 
A. I. R. 1924 Rang. 211. 

S. 195 — Sanction to prosecute — Penal 

Code (Act XLV of 1860), S, 183 — Perjury — Trial 
Court and Appellate Court taking different viexos 
of evidence. 

AVhere the Trial Court and the Appellate 
Court take different views of a piece of 
evidence, sanction to prosecute a ■witness for 
perjury in respect of that piece of evidence 
ought not to be granted. Hira Lai Mahton 
V. Lila Mahton. 22 Cr. L. J. 755 ; 

64 I. C. 276 : 3 P. L. T. 60 : 
A. I, R. 1921 Oudh 149. 

S. 195 — Sanction to prosecute — Penal 

Code {Act XLV of^ 1860), S, ill — Forgery — 
Knowledge of applicant that the document was a 
forgery— Proof. 

Before a conviction under S. 471, Penal Code, 
it is necessary to prove that the accused knew 
or had reason to believe that the document 
was a forgery. Where, therefore, there is no 
ground for supposing that the accused had 
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any knowledge or belief as to the forgery of 
a pro-note, on which a suit was based, sanc- 
tion for his prosecution cannot be given. 
Ramaswamy Cheliy v. Maunq Shwe Son. 

11 Cr. L. J. 749 (a) : 

8I.C. 995 : 3 Bur. L. T. 151. 

S. 195 — Sanction to prosecute — Period — 

Competition of — Sanction, when can be said to be 
“given" — Duration of sanction — Period of six 
months, commencement of. 

A sanction granted under S. 195 is “given” 
by the Court which first grants it, and not 
by the Court which subsequently refuses to 
revoke it. Hence the period of six months 
mentioned in S. 195, Cl. (6), for ■which the 
sanction is to remain in force, must be com- 
puted from the day on which it is “given” 
by the Court which first grants it, and not 
from the date of the refusal of a superior 
Court to revoke it. Tilak Ram v. Dalip Singh. 

19 Cr. L. J. 387 : 

44 1. C. 739 : 16 A. L. J. 223 : 

40 All. 338 : A. I. R. 1918 All, 243. 

S. 195 — Sanction to prosecute — Perjury 

— Excise Act {VII B. C. of 1878), R. 16 — License, 
nature of. , 

Under the Excise Rules a person to whom a 
license is granted is forbidden to sub-let his 
shop or transfer his license, which is a purely 
personal one, to any other person or allow any 
person to sell liquor under his license. A 
licensee under the Excise Rules stated in a 
criminal case that a particular wine shop was 
exclusively owned by him, but it was found in 
a civil suit that he had a partner : Held, that 
in making the statement be might have 
unconsciously deviated into the truth and it 
might be that the claim of the alleged .partner 
was without legal justification, and that sanc- 
tion to prosecute iiini for perjury should not 
be granted. Rakhal Chandra v. Damodar Shah. 

12 Cr. L. J. 11 ; 

9 I. C. 115 ; 15 C. W. N. 169. 

S. 195 — Sanction to prosecute — Perjury 

— Magistrate, discretion of — Sanction, when 

ought not to be given. 

The granting of sanction to prosecute for 
perjury is a matter within the discretion of the 
hlagistrate who tried the case, and such 
sanction ought not to be given in a case in 
which it is obvious that there can be no 
conviction. Durga Prasad Biswas v. Ari Patar. 

22 Cr. E. J. 423 
61 1. C. 711. 

S. 195 — Sanction to prosecute — Perjury 

— Omission to specify false statements — Revoca- 
tion of sanction — Probability of conviction — 
Withdrawal of suit, effect of. 

Omission to specify statements in respect of 
which a prosecution is sanctioned is . not in 
itself a sufficient ground for revoking the 
sanction. The Court before granting sanction 
must be satisfied that there is reasonable 
probability of conviction. The withdrawal of 
a suit by a plaintiff cannot be construed as an 
admission that the note sued on was not 
executed by the defendants. It is at rdost an 
admission that plaintiff cannot prove execution, 
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iThioli is a very different tiling. Mtiiaya 
Pillay V. Mating Sliioe Bon. 

11 Cr. L.J. 749 (b) : 
8 I. C. 996 : 3 Bur. L. T. 152. 

S. 195 — Sanction to prosecatc— Practice — 

Illegality of, 

■ Under S. 195 (1) (b), the District Judge can 
grant the sanction. Before sanction is granted, 
there must be a formal application by some 

. person for sanction. Sanction granted by the 
District Judge on the motion of the Magistrate, 
who is himself enquiring into the case, is no 
legal sanction and must be revoked. Sundar 

■ Lai V. Emperor. 10 Cr. L. J. 437 : 

3 I. C. 966 ; 6 A. L. J. 796 : 6 M. L. T. 98. 

S. 195 — Sanction to prosecute — 

Principle. 

■ The true rule regarding grant of .sanction to 

■ prosecute is that the Judge sliould he satisfied 
that there is a reasonable prima facie case, ill 

-to be tried. The grant of sanction docs not 
involve any trial of the issue, nor necessarily 
forming any definite opinion, upon the accused’s 
guilt, but is restricted to removing a bar to 
this question being formallj' tried by another 
Court. Safurabai v, Abdullah. 

10 Cr. L. J. 539 : 
4 1. C. 273 : 11 Bom. L. R. 1164. 

S. 195— Sanction to prosecute— Private 

grudge. 

A person cannot obtain sanction to prosecute 
in pursuance of a private grudge. Patan Din v. 
Bhagwan Din. 16 Cr. L. J. 624 : 

30 I. C. 448 : A. I. R. 1915 Oudh 120. 

■ S. 195— Sanction to prosecute — 

Procedure. 

A sanction given on account of the contradic- 
tory statements made by a person without 
giving him an opportunity to explain those 
contradictory statements is not a sanction 
given with due consideration. Iqbal Hussain 
V. Wilayat Husain. 17 Cr. L. J. 93 : 

32 I. C. 685 : A. I. R. 1916 All. 318. 

S, 195 — Sanction to prosecute — Pro- 
cedure. 

In granting sanction to prosecute, it is incum- 
bent on the Court to inquire whether the 
statement made was material to the result of 
the case, and whether there is a prima facie 
case and a reasonable prospect of a conviction. 
The Court should also consider whether a 
prosecution is desirable in the public interest. 
Kliajumal Parumal v. Emperor. 

21 Cr. L. J. 787 : 
58 I. C. 515 : A. I. R. 1920 Sind 49. 

S. 195 — Sanction to prosecute 

— Procedure — Matters to be considered — 
Proceedings likely to prove abortive — Sanction, 
refusal of. 

In granting sanction to prosecute under S. 195, 
the Court should be astute to see that there 
is no abuse of the administration of criminal 
.justice, and where there is a strong probability 
that proeeedings will prove abortive, sanction 
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ought to be refused. Chaudhuri Mcah v. 
Abdul Rahman. 21 Cr. L. J. 765 : 

58 I. C. 349 : 24 C. W. N. 102 : 31 C. L. J. 33 : 

A. I. R. 1920 Cal. 938. 

S. 195— Sanction to prosecute — Pro- 
cedure — Sanction to prosecute — Court to state 
reasons for granting san-tion. 

Where a Court sanctions a prosecution under 
S. 195, it sliould state its reasons for doing so 
and not confine itself merely to saying that it 
sanctions the prosecution, otherrvise a superior 
Court is not in a position to decide whether it 
should e.vcrcise the powers conferred upon it 
by S. 195 of the Code. Mania Bakhsh v. Niazo. 

1 Cr. L. J. 646 : 
24 A. W. N. 171. 

S. 195— Sanction to prosecute — Pro- 
cedure. 

When sanction is given to prosecute a witness 
for giving false evidence, the actual statements 
which are alleged to be false should be men- 
tioned in the sanction. In re : Danappa 
Narsappa. 23 Cr. L. J. 176 : 

65 I. C. 640 : 24 Bom. L. R. 45 : 

A. I. R. 1922 Bom. 38. 

S. 195 — Sanction to prosecute — Proceed- 
ing in contemplation before Criminal Court — False 
evidence, abetment of — Prosecution — Sanction, 
whether necessary. 

Where a person instigates certain others to 
give false evidence in a criminal proceeding 
which is about to come before a Magistrate, and 
does in fact come before that Magistrate, sanc- 
tion, under S. 195, Cr. P. C., is necessary 
before a Court can take cognizance of a com- 
plaint against tliat person of the offence of 
having abetted the giving of false evidence. 
In re : Vasudev Ramchandra Joshi. 

24 Cr. L. J. 171 : 
71 I. C. 523 : 24 Bom. L. R. 1153 : 

A. I. R. 1923 Bom. 105. 

S. 195 — Sanction to prosecute — Proceed- 
ings under S. ilO — Application for sanction by 
private person — Procedure. 

Where a Court initiates proceedings under 
S. 470, a subsequent application by a private 
person for sanction to prosecute the accused 
is no justification for dropping the proeeedings 
under S. 470 and in substitution granting sanc- 
tion to prosecute. The Magistrate ought to 
decide for himself whether or not the case is a 
fit one in which to lay a complaint. It is not 
usually advisable to grant sanction to a private 
person. Ram Sahai v. Emperor, 

20 Cr. L.J. 368 : 
50 I. C. 848 : 17 A. L. J. 431 : 
A. I. R. 1919 All. 356. 

S. 195 — Sanction to prosecute— Promise 

to grant sanction, legality of. 

If a Magistrate thinks deliberate perjury has 
been committed before him, he can himself 
direct the prosecution of those whom he believes 
to be the offenders ; or if a party comes to him 
and asks for sanction, he can deal with that ap- 
plication and give or withhold sanction. But he 
should not hold out to a party to a case that i 
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he comes for sanction, the sanction -will be 
given. Jn re : Edtilji Limjibhai. 

13 Cr. L. J. 104 : 
43 I. C. 328 : 19 Bom. L. R. 910 . 

A. I. R. 1917 Bom. 60. 

S. 195 — Sanction to prosecute, proper 

officer to grant. 

Where there are many Deputy Magistrates and 
one of them is transferred, the Deputy Magis- 
trate vho comes to fill the gap is not the 
successor-in-office of the Deputy fllagistrate 
who has been transferred, and is not, therefore, 
the proper officer to grant sanction for prose- 
cution in respect of the use of a forged docu- 
ment in the proceedings under S. 107, Cr. P. C. 
before the Deputy Magistrate transferred. 
Girish Chandra Ray v. Sarat Chandra Singh. 

16 Cr. L. J. 695 : 
30 I. C. 743 : 42 Cal. 667 ; 
A. I. R. 1915 Cal. 692. 

S. 195 — Sanction to prosecute — Public 

interest. 

It is the duty of a Judge to grant sanction to 
prosecute, if he thinks it is in the public 
interest, independently altogether of any further 
grievance or complaint. Angnoo Singh v. Em- 
peror. 24 Cr. L. J. 257 

71 1. C. 865:20 A. L.J, 881: 
45 All. 109 : A. I. R. 1923 All. 735. 

S. 195 — Sanction to prosecute — Public 

Officer, complainant— Sanction, whether necessary. 

The sanction of a Public Officer for a prosecu- 
tion under S. 195 is not necessary in a case 
where the complainant is himself the Public 
Officer concerned. Government Advocate, Behar 
and Orissa v. Ganga Prasad. 

25 Cr. L. J. 31 : 
75 I. C. 719 ; 3 P. L. T. 559 : 
1 Pat. 423 ; A. I. R. 1922 Pat. 532. 

S. 195 — Sa7iclio7i to proscetde to private 

person, abolition of — Sanction to jirosecute grant- 
ed after amcdmc77t of Act, legality of— Order, 
whether can be treated as co7Jiplaini. 

Where an application for sanction to prosecute 
was made before the amendment of .S. 195 but 
the section was amended before the application 
could be disposed of and sanction was neverthe- 
less granted : Held, (1) that after the amend- 
ment, the Court had no jurisdiction to grant 
sanction ; (2) that the order granting the 

sanction could not be treated as a complaint 
within the meaning of S. 195 {b). Baldco Misscr 
V. Deputy Inspector-General of Police, Bengal. 

26 Cr. L. J. 338 : 
84 I. C. 62 : 51 Cal. 652 : 
A. I. R. 1924 Cal. 826. 

S. 195 — Sanction to prosecute to private 

peTS07i — Effect of amendnicnt 07i — Criminal Pro- 
cedure Code A7ncnd7ncnt Act {XVIII of 1923), 
S. 47 — Sa7iclio7i to prosecute obtained and com- 
plaint filed before Amending Act, whether lapses 
after Amendwg Act. 

A sanction for prosecution obtained under the 
Cr.P.C., 1898, and a complaint based on it, filed 
before the coming into force of -the Amending 
Act of 1923, dp not lapse by virtue of the 
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coming into force of the new Act. Muthaih 
Goundan v. Chinna Nallappa Goundan. 

26 Cr. L. J. 142 : 
83 I. C. 702 : 19 L. W. 392 • 
1924 M. W. N. 358 : 
A. I. R. 1924 Mad. 615. 

S. 195 — Sanction to prosecute — Revision 

—Ss. 435, 476. 

Application was made by an accused person 
who had been discharged by the trying Magis- 
trate— a .Magistrate of the First Class— for 
sanction to prosecute tlie complainant' under 
S. 193, Penal Code. That application was 
refused. The applicant then applied for sanction 
to the Aiagistrate of the District. On this the 
Magistrate of the District directed the prose- 
cution of the complainant under S. 211, Penal 
Code : Held, that the Magistrate of the 
District had no jurisdiction to pass such an 
order, either under S. 195 or 435 or 476 of the 
Cr. P. C. Mihi Lai v. Larcli Prasad. 

7 Cr. L. J. 304 : 
28 A. W. N. 74 : 5 A. L. j. 562. 

S. 195g(6;— iSo/Jc/ion to prosecute — Revo- 
cation of sanction by Appellate Court — Power of 
High Court to grant sanction. 

The higher Appellate Court has power not only 
to grant a sanction which has been refused 
but also to grant a sanction' which has been 
revoked. A sanction which has been revoked 
is in effect only sanction which has been 
refused. Ltilu v. Gurdasmal. 

. 13 Cr. L. J. 768 : 
17 I. C. 80 : 6 S. L. R. 81. 

S. 195— Sanction to prosecute — Revoca- 
tion of sanction to prosecute — Jurisdiction. 

A sanction under S. 195 given or refused by a 
Magistrate of the Second Class, can be revoked 
or granted under Sub-s. (G) only by the District 
Magistrate. A District Magistrate dele- 
gated his authority to hear and dispose 
of an application for revocation of such a 
sanction to a Sub-Divisional Magistrate who 
was empowered to hear appeals under 
S. 407 (2) : Held, that the proceedings of the 
Sub-Divisional Magistrate were void. Ra 7 ndayal 
V. Ramprasad. 5 Cr. L. J. 432 : 

3 N. L. R. 50. 

S. 195 — Sanction to prosecute — Sanction 

based on circinnstantial evidence, validity of. 

In the absence of any direct evidence, the 
existence of circumstantial evidence is sufficient 
to justify an order granting sanction to prose- 
cute. Gauri Shankar Prasad v. Baldco Koeri. 

21 Cr. L. J. ISO (b) : 
54 1. C. 884 : A. I. R. 1920 Pat. 461. 

S. 195 — Sanction to prosecute — Sanction 

granted by a Civil Court — Revision — Civil Pro- 
cedure Code, S. 622. 

Where ■'‘a'^'Munsif granted sanction under 
S. 195 of the Code of Criminal Procedure for 
the prosecution of certain persons for offences 
under S. 193 of the I. P. C., and the sanction 
so given w-as upheld by the District Judge, it 
was held that no application in revision 
under S. 622 of the Code of Civil Procedure 
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would lie to tlic nil'll Court. lianjit Shtfih v. 

Shibba Jl/af. 2 Cr. L.. J. 225 : 

25 A. W. N. 85. 

S. 195 — Sauclirin to pm^rciitc — Sntirliou 

proccedinns under nmcndln" Acl — lo set 
oxide order ra'oki}i;: none lion — Appeal under old 
Act. J 

A High Court eannul cntcrljiiii sanction pro- i 
cccdinps under the Cr. 1’. C., ns ntncndcil liy ! 
Act XVIII of in2:i. 'I’liercforc n petition to | 
set aside an order (p,i''Sed under the old .Act 
of 1808) revokin^j an order for sanction to 
prosecute docs not lie lo a Ilijth Court. 
S. lO.'i (0) did not pive a riplil of appeal. 
The amendment of S. IP.I by Act XVlll of 
1023, has effected only an alteration in pro- 
cedure. Nalartija Pillai v. Itanfiasreanvi PUUii. 

25 Cr. L. J. 361 : 
n I. C. 297 : 46 M. L. J. 274 : 
19 L. \V. 358 : 47 Mad. 384 : 
A. I. R. 1924 Mad. 657. 

S. 195 — SanrJion lo proxrrule — False 

complaint — Procedure, 

As a matter of judicial prudence, sanction 
to prosecute for niakinp a false complaint 
oupht not to he planted unless the complaint 
has been properly dealt with and ilKmisscd. 
Mahadit v. Emperor. 24 Cr. L. J. 959 ; | 

75 I. C. 543. 

S. \05—S.inction to prosecute, pit-en to a 

particular individual — Prosecution, if ran be 
started under his authorifij In/ another person — 
Aulhorihj to be a mailer of reeord—Mapislrate's ' 
dutt/ to require and record evidence as lo such 
authority. 

Where sanction to proscente is piven to a \ 
particular person but another person starts 
the prosecution with his c.vjire.ss authority, i 
the authority must be a matter of record so : 
as to enable the accused lo ehniicnp,* its j 
validity both before the .Alapistratc and also 
on appeal or revision. S. 2;)(), Cl. (b) docs 
not excuse the Cliief Presidency .Mapisiralc 
from the necessity of |ilaeinp on record the 
necessary evidence of such authority. Kali 
KinUar Sett v. Nrilya Copal Iloq. 

‘ 1 Cr. L. J. 845 : 

8 C. W. N. 883 ; I. L. R. 32 C.al. 469. 

S. 195 —Sanction to prosecute— .’function 

to prosecute llcccivcr, necessity of. 

The leave of the Civil Court is not a condi- 
tion precedent to a Mapistrate’s takinp cop- 
nizance of n complaint apainst a Receiver 
appointed by the Court. A criminal offence 
by a Receiver would be clearly in rcs-jicct of 
an act in excess of the authority of the Re- 
ceiver appointed by a Civil Court and the 
reason of the rule rerpurinp leave of the 
Court before suinp the Receiver would not 
apply to a criminal prosecution apainst the 
Receiver for violation of the Criminal Law. 
Khemchand Narotlam v. Devkaran Mutji. 

30 Cr. L. J. 495 : 
115 I. C. 387 ; 30 Bom. L. R. 1273 : 
52 Bom. 898 : 1. R. 1929 Bom. 291 : 

A. I. R. 1928 Bom. 493. 

S. 195— Sanction to prosecute— Sanction I 
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to prosecute, refuial to prant by Trial Court — 

Sessions .Jtidpe, inlerfrrrnec by, when justified. 

Where n trial Court which has the ndvnnlapc 
of seeinp a witness in the box and is copniz- 
ant of the full facts in connection with the 
ease, refuses to sanction the prosecution of the 
witness, the Sessions .ludpc should not, unless 
a clear ease is made out apainst the witness 
too rcarlily adopt a different view and prant 
sanction. Sirphin Mahton v. Kmperor. 

21 Cr. L. J. 500 : 

56 I. C, 660 : A. I. R. 1920^Pat. 171. 

S. 195— Sanction to prosecute — Sanction 

to prosecute, refusal to prant, by First Class 
.Mapisiralc— .■Idrlitionnl .’sessions .Jndpe, jurisdic- 
tion of, to prant sanction. 

An Adrlitional Sessions .ludpc has jurisdiction 
to hear an application or an appeal from a 
rir.st Class .Mnpi.stratc rcftisinp to pive sanc- 
tion lo prosecute under S. lO.'j, nnrl has juris- 
diction to prant a sanction refused by such 
Mapisiralc. In re : Sikandarkhan Mahomadklian, 

21 Cr, L, J. 382 ; 

55 I. C. 862 : 22 Bom. L. R. 200 : 

44 Bom. 877 : A. I. R. 1920 Bom. 415. 
S. 195 — .fanction to prosecute. 

Sanctioninp a prosecution for an offence is a 
judicial net, and the parly lo whose prejudice 
it is done, must be jrrevionsly heard and a 
judpmenl formed ui>on Icpal evidence. Jn re : 
Sataraja Pathan. 18 Cr. L. J. 277 : 

38 I. C. 309 : A. I. R, 1918 Mad. 992. 

S. 195 —Sanction to prosecute. 

S. lt>.'> (1) (r) apjdics to parties and not lo 
witnesses. Therefore, no sanction is rcrpiircd 
to prosecute a witness for producinp a forped 
document. Tlicrcfore, where sanction to pro- 
scentc a witness under Ss. 182, •Hit) and 471, 
Penal Code, is piven by one Court and revoked 
by the superior Court, the revocation docs not 
affect the ripht of any person to prosecute a 
witness under Ss. -in') and 471. A .Mapisiralc 
Iryinp a ease slinuld pay no attention to any 
directions piven to him by the District Mnpis- 
trato or other Mapistrate extra -judicially ns 
to how he .sliould dispose of the ease. 
Itassarmal .dicatmal v. Emperor. 

23 Cr. L. J. 31 : 

641. C.511 : 15 S. L. R. 149. 

S. 195 — Sanction to prosecute — Slope for 

prant of — Order for prosecution after termination 
of proccedinps in which offence is coimnittcd, lega- 
lity of. 

Where llic commission of an offence is dis- 
covered by a Court after the judicial pro- 
ccedinp in the course of which the offence 
was committed has terminated, but at a time 
when the facts arc fresh in tlie mind of the 
.Tiidpc, he cannot pass an order for the pro- 
.sccution of the offender under S. 470, It is 
open to the Court, in such a case, to 
act under S. lO.'l, Cr. P. C. and direct an 
ofTiccr of the Court to file a complaint. 
In re : Padmanabha Jlcbbara. 

20 Cr. L. J. 309 : 

59 I. C. 486 : 9 L. W. 315 : 

35 M. L. J. 352 : 25 M. L. T. 295 : 

1919 M. W. N, 223 : 42 Mad. 422 ; 

A. I. R. 1919 Mad. 410. 



1447- 


ALL INDIA CRIMINAL DIGEST (1904-1940) 


1448 


Cr. P. CODE (1898), S. 195 

S. 195 — Sanction to prosccntc — State- 
ments not absolutely irreconcilable. 

Sanction for prosecution for giving false 
evidence should not be granted where the 
statements complained of were made in the 
course of a lengthy cross-examination and arc 
not absolutely irreconcilable and for which 
explanations, which go far to reconcile them, 
have been subsequently given. Baldco Das 
Tansuk Das v. Mohamed Inaniul Haq. 

19 Cr. L. J. 234 ; 
43 I. C. 826' : A. I. R. 1918 Cal. 97. 

S. 195 — Sanction to prosecute — Superior 

Court’s duty xolicn no pnmo. iacxc ease for sanc- 
tion. 

Where sanction to prosecute for any offence 
specified under S. 195, Cr. P. C. has been 
granted, the superior Court should sec whether 
the discretion has been properly exercised, 
and when there is no privia fade case for tlic 
prosecution, the sanction should be revoked. 
Jhandu v. Emperor. 13 Cr. L. J. 831 : 

17 I. C. 575 ; 40 P. W. R. 1912 Cr. 

S. 195 — Sanction to prosccntc — Techni- 
cal grounds — Sanclioti not to be granted in absence 
of reasonable prospect of conviction. 

When a Court is inidted to sanction a pro- 
secution because an offence against public 
justice has been committed, the ends of justice 
ought not to be allowed to be defeated on 
technical grounds. But it should be remem- 
bered that a sanction ought not to be granted 
merely because there is room for suspicion 
that an offence may have been committed. 
The Court is bound to satisfy itself that there 
is at least a prima facie case, and that if a 
sanction is granted, there is a reasonable 
prospect of a successful termination of the 
prosecution about to be instituted. Mathura 
Sahu V. Damri Bam. 13 Cr. L. J. 291 : 

14 I. C. 755 : 15 C. L. J. 337. 

S. 195 — Sanction to prosecute. 

The granting of sanction under S. 195 is an 
executive act, and does not become a judicial 
one because the sanction is granted by a 
Court, or because the sanctioning Court treats 
it as such. Ali Hussam Khan v, Hareharan 
Das, 23 Cr. L. J. 113 : 

65 I. C. 545 ; 2 Lah. 305 : 
4 P. W. R. 1922 Cr. : 35 P. L. R. 1922 : 

A. I. R. 1922 Lah. 146. 

S. 195 — Sanction to prosecute. 

The test for the necessity of the sanction 
under S. 195, Cr. P. C., is the character of 
the offence and not the character of the 
offender. Sanction is neceesary under the 
section when an offence punishable under 
S. 211, Penal Code, is committed in or, in 
relation to, any proceeding in any Court. 
In re : Khanderao Yeshwant. 

13 Cr. L. J. 527 : 
15 I. C. 799 : 14 Bom. L. R. 362. 

S. 195 — Sanction to prosecute. 

There is no Court of a Munsif of the 
1st class as a permanent Court with a 
perpetual succession of Judges, and on the 
transfer of a Munsif from a District, the 
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Court of the Munsif who takes over the 
pending work is not identical with the 
Court of the Munsif Avho has been transferred. 
Therefore, a Munsif before whom an 
offence has not been committed cannot 
.grant sanction to prosecute under S. 195, 
merely because he lias succeeded a Munsif 
in that particular place or district. 
Mania Uakhsh v. Lai Chand. 

18 Cr. L. J. 121 : 

37 I. C. 473 : 23 P. R. 1916 Cr. : 

A. I. R. 1917 Lah. 277. 

S. 195, as amended by Act (XVIII 

of 1923)— Sanction t^ prosecute to private person, 
abolition of — Sanction granted under old Act — 
Complaint not filed — Amendment of Code — Effect 

of- 

The Cr. P. C., 1898, as amended in 1928, 
has not only done away with the rule of 
granting permission to private persons to 
prosecute, but has also stopped the 
application of the old procedure to cases 
in which sanction had already been 
granted before the coming into force of the 
amended Code but in which no complaint had 
aetuall}’ been filed. Amcraj Singh v. Emperor. 

26 Cr. L. J. 751 : 

86 I. C. 287 : 23 A. L. J. 35 ; 
A. I. R. 1925 All. 306. 

S. 195 — Sanction to prosecute to private 

person — Abolition of by amendment in 1923 — 
Sanction to prosecute obtained before amendment 
of Code — Complaint instituted after coming into 
force of amended Code, rohether can be entertain- 
ed. 

No pro.sccution in respect of an offence 
specified in S. 195 can, since the amend- 
ment of the Co'dc, be instituted except on 
the complaint of tlie authority concerned, 
and a complaint made by a private indivi- 
dual in respect of an offence alleged to 
have been committed in or in relation to 
any proceeding in a Court must be dis- 
missed if it is instituted after the 1st of 
September, 1923, that is to say, the date 
on which the amended Code came into 
force. Jaxvahar Lai v. Jaggu Mai. 

26 Cr. L. J. 1163 : 

88 I. C. 523 : 6 Lah. 41 : 

A. I. R. 1925 Lah. 350. 

S. 195 as amended by Act (XVIII 

of 1923) — Sanction to prosecute to private person — 
Effect of amendment on — General Clauses Act {X 
of 1897, S. 6 {c)— Sanction to prosecute — Perjury 
— Application to Appellate Court — Amendment of 
section, effect of. 

A Subordinate Judge refused to sanction 
the prosecution of certain persons under 
S. 195 for the offence of perjury. The 
complainant thereupon applied to the District 
Judge for sanction. While the application 
was pending in the Court of the District 
Judge, the Amended Code of 1923 came 
! into force. Sanction was eventually granted 
by the District Judge : Held, (1) that the 
case was governed by S. 6 (c) of the 

General Clauses Act ; the persons had in- 
curred a liability to have their prosecution 
for false evidence sanctioned, and the 
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complainant on his application being 
dismissed by the Subordinate Judge, aequired 
a right to apply to the Appellate Court 
under S. 195 of the unamended Code 
for the grant of tlie sanction which the 
lower Court had refused ; (2) that under 

these circumstances the repeal of S. 195 
as it then stood could not affect any 

pending investigation in respect of the 
right which ‘ had accrued to the complain- 
'atit or the liability which had been incurred 
j^'y the other persons, and the order 

of the District Judge was perfectly valid. 
Kashmiri Lai v. Kishen Dei. 

26 Cr. L. J. 90 : 

83 I. C. 650 ; A. I. R. 1924 All. 563. 
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viously, denial of — Sanction, whether should be 
granted. 

Sanction was granted for the prosecution 
of the accused for perjury in respect of a 
statement made by him in which he had 
denied the fact of his having been covicted 
of petty theft thirty-eight years previously 
at the age of fourteen: Held, that the fact 
which the accused had denied was not 
relevant to the trial .before the Magistrate, 
and that, therefore, this was not a fit 
case in which sanction should have ;^been 
granted. Gajadhar v. Emperor. 

20 Cr. L. J. 2 : 

481. C. 493: 16A.L.J. 923 : 

A. I. R. 1918 All. 67. 


195 — Sanction to prosecute — Trying 

Magistrate, whether can question legality of sanc- 
tion. 

A Magistrate trying an accused person for 
an offence for which sanction is required 
under S. 195, has no right to go behind 
the' order of sanction and to question its 
propriety or legality. If he thinks that the 
sanction is bad for any reason, he cannot 
refuse to recognise it ; all that he can do 
is to stay proceedings in order to allow 
the accused to get the sanction revolted by 
some Court to which the Court granting the 
sanction is subordinate. Emperor v. Thamman, 
• 19 Cr. L. J. 399 (b) : 

44 I. C. 751 : 8 P. R. 1918 Cr. : 
17 P. W. R. 1918 Cr. : 

A. I. R. 1918 Lab. 188. 


S. 195 — Sanction to prosecute— Validity 

of— Order directing prosecution fur foigcry — 
Documents alleged to be forged not pro- 
duced in sanction proceedings — Order, legality 
of. 


N. and S. produced two bonds in the 
course of two civil suits which were eventu- 
ally compromised. C., tlie defendant in both 
suits, filed a complaint against N. and S. 
under S. .417 of the Penal Code, alleging 
that he had been deceived into the compro- 
mise. Evidence was recorded and the 
bonds examined by a Court witness, ^Y■ho 
was of the opinion that alterations had 
been made in them. Warrants of arrest 
were thereupon issued. On the date of 
hearing C. alone was examined but the two 
(bonds were not produced by him or given 
•^in evidence and N and S. were discharged. 
Subsequently the Magistrate commenced 
proceedings under S. 476 and finally ordered 
the prosecution of both N. and iS. under 
S. 471 of the Penal Code. N. and S. moved 
the High Court on the revision side : Held, 
that as the bonds were not given in evi- 
dence during the proceedings to which the 
petitioners were parties, the Magistrate had 
no jurisdiction to take action under S. 476, 
Cr, P. C. Nanak Chand v. Emperor. 

21 Cr. L. J. 7 : 

54 1. C. 55 : 4 P. W. R. 1920 Cr. : 

3 P. L. R. 1920 : 

A. I. R. 1920 Lab. 89. 


S. 195 — Sanction for prosecution, validi- 

ty of — Petty theft committed thirty-eight years pre- 


S. 195— Sanction to prosecute — Validity 

of- 

The applicant gave a petition to the 
Deputy Commissioner alleging that a certain 
Sub-Inspector of Police had borrowed a 
certain amount of money from him, which 
he refused to pay, and when asked to paj’- 
it, threatened to kill' him, etc. The Deputy 
Commissioner ordered the Superintendent of 
Police to inquire into the complaint. The 
latter reported that the case was false and 
bad been put in as a bit of peshbandi. 
Upon this, the Deputy Commissioner ordered 
prosecution of the applicant under S. 182, 
Penal Code ; Held, that the proceedings in 
the Court of the Deputy Commissioner had 
been altogether irregular and unwarranted 
by the provisions of the Cr. P. C., and that 
the order for prosecution of the applicant must 
be set aside. Lalta Prasad v. Emperor. 

25 Cr. L. J. 303 : 

76 I. C. 975 ; 23 O. C. 382. 

S. 195 — Sanction to prosecute, when not 

justified — Prima facie case whether can be indica- 
ted in sanction order. 

A Judge is entitled to call for such records 
as he thinks would assist him in the exercise 
of his discretion, but he cannot sanction the 
prosecution of witnesses on inferences drawn 
against them from such records when they 
were not produced before or at the time of 
their deposition and when the witnesses were 
not given an opportunity to explain 
them. A prjwm/acfe case cannot be indicated 
against a person in the order sanctioning his 
prosecution. Krishnamma v. Chitturi Chinna. 

16 Cr. L. J. 115 : 

27 I. C. 179 : 17 M. L. T. 15 : 

1915 M. W. N. 140 : 

A. I. R. 1915 Mad. 1136. 

S. 195 — Sanction to prosecute — When 

required for ends of justice — Sanction to prose- 
cute, whether ends of Justice require — Pencil Code 
(Act XLV ofmO),'Ss. 192, 193, 199. 

On the 18th July, 1919, the petitioner filed 
a written statement in a suit against him in 
which he denied the execution of a hand- 
note. On the 6th of November of the year 
in the course of certain criminal proceedings, 
the petitioner was examined as a witness and 
there he admitted that as a matter of fact 
he had executed the hand-note. Sanction 
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having been given for liis prosecution under 
S, 109, Penal Code, the present Rule was 
obtained : Held, that the only question was 
whether tlie ends of justice required that 
there should be a prosecution of the petitioner 
in respect of the written statement filed 
on the 18th July, 1019, and that on the 
whole after the lapse of time, |the ends of 
justice did not require that there should 
be a prosecution in respect of Avhat 
may be spoken of as the petitioner’s 
temporary lapse from probity not per- 
sisted in but rather apparently repented 
of. Trailokija Nalh v. Radharanjan. 

23 Cr. L. J. 380 : 
67 I. C. 204 : 25 C. W. N. 886. 

S. 195 — Sanclion to prosecute, when to 

be granted — Delay in makmg application or 
malice. 

The main principle which should guide a 
Court in taking action under S. 195 or 
S. 476, Cr. r. C., is, that no prosecution 
should be allowed to be instituted unless 
there is a reasonable probability of contnetion. 
The mere fact that there has been delay in 
applying for sanction, or that the applicant 
is -actuated by malice, is no ground for 
refusing to grant sanction, Avhere there 
is a probability of securing a conviction. 
Krishnaroo v. Sitaram. 

22 Cr. L. J. 151 : 
59 I. C. 855 : A. I. R. 1921 Nag. 91. 

S. 195 — fianclion to prosecute, when to 

be granted. 

In granting or refusing sanction to prosecute 
under the provisions of S. 195 of the Cr. P. C., 
what has mainly to be seen is whether 
there is a reasonable probability of a convic- 
tion. Bhagiralhi Dai v. Emperor. 

26 Cr. L. I. 1401 : 
89 I. C. 713 ; A. I. R. 1926 Nag. 141. 

S. 195 — Sanction to prosecute, when to 

be granted. 

Sanction to prosecute is not usually granted 
unless there is a very reasonable chance of 
a conviction following. A sanction to prose- 
cute under S. 19.5, Cr. P. C., ought to be 
granted with great circumspection and care. 
If granted, it places in tlic hands of the 
person obtaining it Ji very powerful Aveapon 
Avhich the unscrupulous might use for 
opression or blackmail. Kali Charan 
Lai V. Basudeo Narain Singh. 

6 Cr. L. J. 356 ; 
2 M. L. T. 518: 
12 C. W. N. 3. 

I S. 195 — Sanclion to prosecute, when to 

be granted. 

Sanction to prosecute .should not be granted 
unless there is a reasonable expectation of a 
conviction. Aidiil Qadir v. Muhammad Ibrahim 
Khan. 25 Cr. L. J. 119 : 

76 I. C. 183 : A. I. R. 1924 Lah. 569. 

S. 195 Sanction to prosecute. 

Where sanation w.n acj.Arded for prosecution 
of -a suitor under S. 193, I. P. C., for a 
false statement in an affidavit filed by him to 
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the effect that he owned large properties Avhich 
he had already conA'eyed, and he stated that 
the conveyance Avas benarni and it Avas. in 
evidence that he Avas consistently asserting-his 
right to the properties, notwithstanding the 
conA'cyance : Held, thatitAvas not a fit case 
for granting sanction for a prosecution for 
perjury. Palaniapptt Chclliar v. Ramaswami 
Chctliar. 18 Cr, E. J. 289 : 

38 I. C. 321 : 4 M. L. W. 615 : 

20 M. L. T. 557 : 32 M. L. J. 54 : .. 
A. I. R. 1917 Mad. 56. ^ 

^S. 195 — Sanctioti to prosecute. 

Where the prosecution of the accused was 
sanctioned for having, as a member of the 
Municipal Council of Ellore, committed 
an offence punisliablc tinder S. 108, Penal 
Code, by having interested himself in certain 
Municipal contracts, but the contracts Averc 
not specified in the order of sanction, though 
they were specified in tlie Collector’s report : 
Held, that the sanction AA-as not vague, and 
that it specified Avitii sufficient clearness the 
offence for AA'hieh the accused Avas to be 
prosecuted. Acting Session.’; Judge v. Kalagora 
Bapiah. 1 1 Cr. L. J, 527 : 

7 I. C. 752 : 8 M. L. T. 205. 

S. 195 — Sanction to prosecute — Whether 

application in writing necessary. 

Sanction under S. 195, Cr. P. C. should ordi- 
narily be given only on an application made 
by some person avIio may desire to complain 
of any of the particular offences specified in 
the section but Avhosc complaint cannot be 
entertained Avithout such sanction. It must be 
observed, hoAvcA'er, tliat S. 195 does not 
expressly proAude that an application must be 
made for the grant of sanction. The rule 
stated above may be justified to this extent 
before sanction is granted, the Court must be 
satisfied that there is some person who is 
AA'illing to avail himself of it and carry on the 
prosecution. An application for sanction need 
not be made in Avriting nor need it be made 
before an inquiry is held under S. 195. 
Baghunandan Prasad Singh v. Bam Narain 
Singh. 13 Cr. L. I. 4 : 

13 I. C. 97. 

S. 195— Sanclion to prosecute, whether 

necessary — Bihar and Orissa Public Demands 
Recovery Act {IV of 1914), sale under — Applica- 
tion to withdraw, surplus money — Forgery. 

A certain mahal AA’as sold by a Collector for ' 
arrears of Road Cess under the Bihar and 
Orissa Public Demands Recovery Act, and 
after paying the Government demand, a sur- 
plus Avas lying in the Collectorate to the credit 
of the certificate debtors. A mukhtar subse- 
quently filed a mukhtarnama purporting to 
have been executed in his favour by all the 
co-sharers in the mahal and Avithdrew the 
amount in deposit. Complainant, one of the 
co-sharers, lodged a complaint before a Magis- 
trate that the accused, the other co-sharers 
in the mahal had forged his name on the 
mukhtarnama and praying that process 
should issue against them for offences under 
Ss. 408 and 471, Penal Code. The Magistrate 
issued process against the accused and the 
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latter moved the High Court in revision to 
quash the proceedings on the ground that 
the sanction of the Certificate OlHcer under 
S. 195, Cr. P. C. had not been obtained for the 
prosecution of the accused ; Held, (1) that 
the' certificate proceedings had terminated 
after the sale of the property and the deposit 
of the money and that thereafter it was open 
to any ministerial officer of the Court to 
return the surplus’ money to the persons 
^ entitled under proper safeguards : (2) that 
the application to withdraw the money was not 
made to the officer entrusted with the custody 
of the surplus sale-proceeds in liis capacity 
as a Court : (3) that, therefore, no sanction 
under S. 195, Cr. P. C. was necessary for the 
prosecution of the accused. Jharu Lai v. 
Madan Das. 24 Cr. L. I. 809 : 

74 I. C. 713 : 2 Pat. 257 : 

A. I. R. 1923 Pat. 410. 

S. 195 — Sanclion to prosecute, whether 

should be granted to debtor against creditor. 

It is not expedient that a sanction to prose- 
cute should be granted to a debtor to use 
against his creditor. Bikram Singh v. Nihal 
Chand. 25 Cr. L. J. 544 ; 

77 1. C. 1008 : A. I. R . 1924 Lah. 680. 

S. 195 — Sanclion to prosecute — Whether 

valid against several offences — Making false 
■charges against several persons — Several offences 
■M.'r-Sanction to prosecute in respect of each offence, 
'whether should be granted. 

A person who falsely charges several persons 
with having committed an offence is guilty 
of as many separate offences and there is no 
impropriety in his being called to account 
under .S. 211, Penal Code, in respect of each of 
such false charges. Gnanakannu v. Veeravagtt. 

19 Cr. L. J. 1002 (b) : 

48 I. C. 342 : 11 Bur. L. T. 136 : 

A. I. R. 1918 L. Bur. 7. 

S. 195 — Sanclion to prosecute — Whether 

valid on trivial offence — Charge of trivial offence 
made in complaint — Accused acquitted — Serious 
allegations in petition of complaint, whether 
material. 

The petitioner lodged a complaint in the 
Magistrate’s court accusing the opposite party 
of offences under Ss. 355 and 504, Penal Code. 

/ In the complaint, he made some serious allcga- 
^ tions against them which, however, were 
declared to be absolutely false in an affidavit 
put in on their behalf. The Magistrate, after 
hearing some prosecution witnesses, adjourned 
the case for the convenience of the complainant 
but on the adjourned date the complainant 
being absent, the Magistrate acquitted the 
opposite party with the remark that the matter 
was an extremely trivial one. Subsequently 
on an application by the opposite party, the 
Magistrate granted sanction for the prosecu- 
tion of the petitioner for an offence under 
S. 211, Penal Code: Held, (I’j that having 
regard to the trivial nature of the charge 
which was made in the petition of complaint 
and having regard to the way in which the 
Magistrate had dealt with it, namely, that he 
acquitted the accused on the ground that the 
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case was of a trivial nature and the complain- 
ant was not present, it was not a case where 
sanction to prosecute the complainant under 
S. 211 ought to have been granted; (2) that 
it was immaterial whether the serious allega- 
tions made in the petition of complaint were 
true or false. Nairkar v. Nalini Ranjan Sirkar. 

19 Cr. L. J. 767 ; 

46 I. C. 607 : A, I. R. 1919 Cal. 915. 

Ss. 195, 196 — Sanclion to prosecute — 

Order revoking it — Revision — Principles under- 
lying. 

An order revoking a sanction to prosecute 
might be treated, in effect, as an order refusing 
to grant the sanction and, whether S. 195 (6) 
or S. 439 of the Cr. P. C. is applied, the 
propriety of the order revoking the sanction or 
refusing to grant it can be considered by a 
High Court in revision. Brij Kumar v. Manna 
Lai Misra. 24 Cr. L. I. 217 : 

71 1. C. 681 : 25 O. C. 153 : 

9 O. L. J. 662 : A. I. R. 1922 Oudh 18. 

S. 195 and 439 — Sanction to prosecute — 

Revision. 

The petitioner applied to tlie District 
Magistrate for sanction under S. 195, Cr, P, C. for 
the prosecution of the respondent for giving 
false evidence. The District Magistrate reject- 
ed this application, but of its own motion 
directed the prosecution of the respondent for 
giving false evidence with the intention of 
evading paym.ent of income-tax. The order 
of the District Magistrate was set aside by 
the Sessions Judge. The petitioner applied 
for revision, and contended that the District 
Magistrate accorded sanction as Collector of 
the District, and that his order could not be 
interfered v/ith by the Court of Sessions : Held, 
that the petitioner’s application for sanction 
having been rejected by the District 
Magistrate, his remedy was by revision of that 
order and there was no reason for the exercise 
by the Chief Court on his initiative, the dis- 
cretion vested in it under S. 439, Cr. P, C. That 
an order passed by a District Magistrate as 
such can be set aside, on cause shown, by a 
Court of Sessions, and the order was passed 
by an official purporting to act as a District 
Magistrate. Gurmukh Singh v. Naman, 

1 Cr. L. J. 112 : 

5 P. L. R. 93 : 30 P. R. Cr. of 1903. 

Ss. 195, 439 — Sanction to prosecute — 

Revision — Powers of High Court. 

'^^^len an order granting or refusing sanction 
to prosecute under S. 195 (1) (6) or (c) of 
Cr. P. C. has been dealt with under S. 195 (6) 
of the Code by the Court to which appeals from 
the Court which passed the order ordinarily He, 
the High Court has no power to interfere in 
revision with the order passed under S. 195 (7). 
Kusal V. Badri Prasad. 6 Cr. L. J. 372 : 

27 A. W. N. 283, 

Ss. 195, 476 — Sanction to prosecute — 

Complaint to a District Registrar — Enquiry held 
deparlmcntally — Judicial proceeding — Penal 
Code {Act XLV oflSdO), S. 1S2 — Complaint. 

^Yhere a person made a complaint to a District 
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• Registrar against the conduct of a subordinate 
oflicer, a Sub-Registrar, alleging tliat the latter 
had delayed to register a document presented 
by him, and the District Registrar after holding 
a departmental enquiry was satisfied as to the 
falsity of the complaint and made an order 
. sanctioning his prosecution for an offence under 
S. 182, Penal Code : Held, the order for prose- 
cution was not one under S. 476, Cr.P. C. nor 
was it a sanction under S. 195 ; it was wholly 
without jurisdiction and should be set aside. 
The enquiry held by the District Registrar 
being a departmental one and not a judicial 
proceeding, S. 476, Cr. P. C. can have no 
application. Mulfat Ali Sheikh v. Emperor, 

3 Cr. L. J. 112 : 

2 C. L. J. 619 : 10 C. W. N. 222. 

Ss. 195, 476 — Smiction to prosecute — 

False information given to Police — Enquiry by 
Deputy Magistrate — Prosecution ordered by 
District Magistrate — Jurisdiction. 

An information of arson was given to the 
Police. It was reported false by them. The 
District Magistrate ordered an enquiry by the 
Deputy Magistrate, who also considered the 
information to be false. The case then coming 
before the District Magistrate, he ordered it to 
be entered as false and directed the prosecution 
of the informant under S. 211, Penal Code : 
Held, that the District Magistrate’s order did 
not fall under S. 195, Cr. P. C. The complaint 
having been made to the Police, it was unneces- 
sary for him to sanction the prosecution under 
S. 195. That the order was one purporting to 
be made under S. 476, Cr, P. C. But it was 
bad inasmuch as it was not passed with regard 
to a matter which had come to tlic District 
Magistrate’s cognizance in the course of a 
judicial proceeding. Had he himself made an 
enquiry into the truth or falsity of the com- 
plaint, he might have had power under the 
said section to order prosecution. But it was 
not legal for him to order it when the enquiry 
had been made by another officer. Habi'it 
Khan v. Emperor. 3 Cr. L. J. 125 ; 

10 C. W. N. 30 : 1. L. R. 33 Cal. 30. 

S. 195, 476 — Sanction for prosecution 

of witness at Sessions trial of Original Side of 
High Court — “Nearest Magistrate of the 1st 
Class,” who is. 

Where a Judge presiding at the Criminal 
Sessions of the Original Side of Calcutta High 
Court is of opinion that there is ground for 
enquiring into an offence referred to in S. 195, 
Cr. P. C., said to have been committed by a 
prosecution witness and brought under his 
notice in the course of the trial of a case com- 
mitted by a Magistrate in the District of 
Alipore, the proper course for him is to send 
the case against the witness for inquiry or trial 
under S. 476, Cr. P. C. to the nearest Magistrate 
of the 1st class at Alipore, after having made 
such preliminary enquiry as may be necessary. 
Emperor v. Donaldson. 17 Cr. L. J. 475 : 

36 I. C. 155.; 43 Cal. 542 : 

A. I. R. 1916 Cal. 425. 

Ss. 195, 476 — Sanction to prosecute — 

Order directing prosecution, legality of. 

There cannot, in the same proceeding, be a 
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sanction under S. 195, and an order for prose- 
cution under S. 476. Eqbal Khan v. Emperor. 

20 Cr. L. J. 413 (b) : 
51 I. C. 173 : A. 1. R. 1919 Pat. 319. 

S. 195, 476 — Sanction to prosecute — 

“Subordinate” — Whether the successor of a Judge 
can take proceedings under the sections. 

S, a Sub-Divisional Oificer, commenced pro- 
ceedings under S. 476, Cr. P.C. Before passing 
the final orders, he reverted to his substantive 
post of a Deputj' Magistrate in the same Sub-,'^ 
Division. His successor C, thinking that S' 
was subordinate to him, gave sanction under 
S. 195 (D (6) of the Code : Held, that C had 
no authority to proceed under S. 195 (1) (6), 
as S was not subordinate to him within the 
meaning of S. 195 (7). C could, however, take 
action under S. 195 or 476 of the Code as the 
offences liad been committed in his own Court 
though not when he was the presiding officer. 
Bholu V. Emperor. 11 Cr. L. J. 438 : 

71. C. 51. 

Ss. 195, 476 — Sanction to prosecute — 

Evidence, whether can be taken before granting 
sanction — Discretion. 

When a Court proceeds under S. 476, Cr. P. C,, 
it may or may not make a preliminary inquiry 
as it may consider necessary. But if a Court 
admits any evidence in sanction proceedings 
under S. 195, Cr. P. C. it acts without jurisdic- 
tion. The only question for the Court under • 
that section is whether there is a prima facie 
ground for sanctioning a prosecution. 
The section does not say on what 
materials and on what evidence a Court 
should act before granting or refusing sanction. 
It simply vests the Courts with discretion 
which must be exercised judicially, i. e., with 
due care and caution. But if a Court admits 
or takes evidence before granting sanction 
under S. 195, Cr. P. C., its order of sanction 
would not become invalid and revocable on 
that ground. In re : Karvirappa. 

13 Cr. L. J. 689 : 

16 I. C. 497 : 14 Bom. L. R. 587. 

Ss. 195, 476— Sanction to prosecute 

under Ss. 1S2, 211, Indian Penal Code — Depart- 
mental enquiry by District Registrar — Judicial 
proceeding. 

The petitioner complained to a District Re- 
gistrar alleging that a Sub-Registrar had mis- 
appropriated certain commission fee paid by 
the petitioner. The District Registrar had a 
departmental enquiry and concluded that the 
eomplaint was false. He then forwarded a 
report to himself as District Magistrate, and as 
such sanctioned the prosecution of the petition- 
er under Ss. 182 and 211, Penal Code : Held, 
that. ■ if the Magistrate acted under S. 195, 
Cr. P, C., then his sanction would be without 
jurisdiction as to S. 182, Penal Code, inasmuch 
as he was not the public officer concerned or 
the public officer to whom he was subordinate 
and as to S. 211, Penal Code, as there was no 
offence committed in or in relation to any 
proceedings in Court : Held, further that the 
Magistrate could not take action under S. 476, 
Cr. P. C. as the offences could not be said to 
have been committed before him or brought 
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under his notice as a Court in fhe course of a' 
judicial proceeding. Elahi Bux v. Emperor. 

11 Cr. L. J. 212 : 

51. C. 721 :11C. L.J. 111. 

S. 195 (1) (a) — Sanction to prosecute — 

to/jo can grant — False charge against public 
servant made in letter addressed to Collector — 
Jurisdiction, 

A letter was addressed to the Collector of the 
sdistrict making certain charges against an 
^official of the district. It was found that in 
-'^respect of this letter, he had committed an 
offence under S. 182, Penal Code, and the Sub- 
Divisional Magistrate sanctioned his prosecu- 
tion : Held, that the Sub-Divisional Magist- 
rate had no jurisdiction to sanction the prose- 
cution, as, under S. 103 (1) (a), Cr. P. C., such 
sanction could only be given by the public 
servant concernad or by some public servant 
to whom he was subordinate, and with reference 
to S. 182, Penal Code, the proper oflicer to 
sanction the prosecution was the iMagistratc of 
the district. Emperor v. Mohammad Naqt 
Hussain. 20 Cr. L. J. 702-A : 

52 I. C. 670 : 17 A. L. J. 1054 ; 

A. I. R. 1919 All. 175. 

S. 195 (1) {h)—Sanclion to prosecute. 

No sanction for prosecution is required under 
S. 103 (1) (b), Cr. P. C. in respect of a false 
charge made to the Police when it has not been 
J^^followed by a judicial investigation on the 
fomplainant insisting upon a judicial investiga- 
tion after the Police has reported as to the 
falsity of his complaint, Tayabullah v. Empe- 
ror. 18 Cr. L. J. 13 s 

36 I. C. 845 : 24 C. L. J. 134 : 
20 C. W. N. 1265 : 43 Cal. 1152 : 

A. I. R. 1917 Cal. 593. 

S. 195 (1) (b) (c) — Sanction to prose- 
cute — Duty of Court-Opinion on merits, avoid- 
ance of — Insolvency proceedings — Claim-petition 
— Affidavit presented to O Tidal Assignee, false 
statements in — High Court, povocr of, to grant 
sanction. 

In sanctioning the prosecution of a person, 
the Court should abstain from giving anything 
like an analysis of the materials submitted to 
it for the purpose and avoid expressing any 
opinion as to the probability or otherwise of 
a conviction. All that a Judge in giving sanc- 
tion is called upon to do is to feel that the 
imatter is one which, on the face of it, requires 
^^investigation by a magisterial Court. 4 | 
claimant in insolvency proceedings who files 
an affidavit in support of his claim before the 
Official Assignee, who is empowered as a sub- 
ordinate officer of the Court to investigate 
it, is a party to the proceedings before the 
Court within the meaning of S. 195 (1) (c). 
The High Court can, therefore, in the exercise 
of its insolvency jurisdiction, sanction the 
prosecution of the claimant for false state- 
ments contained in such affidavits. In the 
matter of : Hajcc Mohammad Ilibibullah Badsha 
Sahib. 20 Cr. L. J. 193 : 

49 I. C. 641 : 36 M. L. J. 60 : 

43 Mad. 1 : A. I. R. 1919 Mad. 218. 

S. 195 (1) (b) (c)— Sanction to prose- 
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Under S. 105 (I) {b), (c), Cr. P. C., sanction 
may be accorded in the first instance by the 
Court to which the Court in which the offence 
is committed is ‘ subordinate ’ even though 
no application for sanction has been made to 
the latter Court. Palaniappa Chetti v. Anna- 
malai Chetti. 1 Cr. L. J. 321 ; 

14 M, L. J. 74 : I. L. R. 27 Mad. 223 : 

2 Weir 208. 

• S. 195 tl) (c)— Sanction to prosecute 

— Bombay Land Revenue Cade {Act V of 1S70), 
Ss. ISO, 197 — Mutation — Mamlatdar holding in- 
quiry, whether Revenue Court — Record of Rights 
— Production of forged Will— Sanction to prose- 
cute. 

A Mamlatdar holding an inquiry under 
Chap. XII of Bombay Land Revenue Code, is 
a Revenue Court within the meaning of S. 193, 
(1) (c), Cr. P. C., and sanction is necessary 
in order to prosecute a person for an offence 
in respect of a document produced before the 
Mamlatdar in the course of the inquiry. Em- 
peror V. Narayan Ganpaya Hnvnik. 

16 Cr. L. J. 99 : 

27 I. C. 147 : 16 Bom. L. R. 678 : 

39 Bom. 310 : A. I, R. 1914 Bom. 232. 

S. 195 (1) (c)— Sanction to prosecute — 

Mortgage-deed, suit based on — Deed not produced 
in Court— Sanction, necessity of. 

The applicant was prosecuted for forgery in 
respect of a mortgage-deed alleged to have 
been executed by the non-applicants. Pre- 
viously to this the applicant had instituted a 
Civil suit against the non-applicants and others 
on the basis of the mortgage-deed. As the 
execution of the deed was denied before the 
Sub-Registrar, he refused to register it, and 
it was, lying with the Sub-Registrar who was 
ordered to produce it in the Civil Court, but 
the order was not complied with and the deed 
was not before the Civil Court, when the Sub- 
Divisional Magistrate took cognizance of the 
offence under S. 407, Penal Code : Held, (1) 
that the document though not actually pro- 
duced in the Civil Court was under the control 
of the Court and S. 105 (c), Cr. P. C. applied 
to the case ; (2) that the Sub-Divisional 

Magistrate could not, therefore, take cogni- 
zance of the offence unless the Civil Court had 
granted sanction under S. 105 (c), Cr. P. C. 
for the prosecution of the applicant under 
S. 407, Penal Code. Ziiberlal v. Malori. 

I 18 Cr. L. J. 1001 : 

42 I. C. 729 : A. I. R. 1917 Nag. 198. 

S. 195 (Ij (c) — Sanction to prosecute 

witness, whether necessary. 

Sanction to presecute a person under S. 463 
or 471, Penal Code, is necessary only when such 
offence has been committed by him as a party 
to a proceeding, but in the case of a witness 
committing the said offence, no sanction is 
required. Emperor v. Jiwan Mai, 

ISCr.L.J. 544: 

39 I. C. 688 : 10 P. R. 1917 Cr : 

A. I. R. 1917 Lah. 333. 

S. 195 (1) (c), 3— Sanction to prosecute 

— Abetment of offence specified in S. 195, Cl. (1) 
(c) — Abettor not party — No sanction necessary. . 


cute. 
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The offences in which S. 195, Cl. (1) Sub- 
el. (c) read with Cl. (3), requires that sanction 
should be given by Court with respect to 
documents produced in Court, must be offences 
committed by parties to the proceedings whe- 
ther the offence be one of the substantial 
offences described in S. 403 or punishable under 
Ss. 471, 475 or 470 of the Penal Code or only 
amounts to abetment of any such offences. 
Gransham Singh v. Emperor. 10 Cr. L. J. 497 : 

4 I. C. 105. 

S. 195, Cl. (1) (c) and Cl. {2)— Sanc- 
tion to prosecute against party to proceeding rvhen 
valid — Wit7iess — Abetment of forgery. 

Under S. 195, Cl. (1), Sub-cl. (c), read with 
Cl. (3) sanction of Court for the prosecution 
of offences in respect of documents produced 
in Court is only necessary when tlie offence 
is committed by parties to tlie proceedings, 
whether the offence be one of the substantive 
offences under Ss. 403, 471, 475 or 470, I. P. C. 
or it only amounts to abetment of any such 
offences. Sanction is not necessary against 
any person who is not a party to the suit. A 
witness is not a party to the suit. No sanction 
is necessary to prosecute a witness in respect 
of the offences mentioned in Sub-cl. (c) of 
Cl. (1) even where there are other charges 
against him involving the necessitj' of sanction; 
and the witness may be tried for the first- 
mentioned offences without sanction, even 
though no sanction is given in respect of the 
latter offences. Debilal v. Dhajadhari Goshami. 

12 Cr. L. J. 101 : 
9 I. C. 577 : 15 C. W. N. 565. 

S. 195 (b) — Sanction to p>t‘osccute — 

Abetment of offence — General sanction to prose- 
cute, •whether sufficient. 

A Court taking cognizance of any of the 
offences mentioned in S. 195 (5), Cr. P. C., 
when that offence has been committed in, or 
in relation to, any proceeding in any Court, or a 
Court taking cognizance of a conspiracy to com- 
mit such an offence, or of abetment, or attempt 
to commit such an offence, cannot do so unless 
sanction has been given not only to the factum 
but to cover the case of eacli person who is 
charged with having committed it. Ram Bilas 
V. Lachmi Narain. 24 Cr, L. J. 220 : 

71 I. C. 684 : 20 A. L.J. 904 : 

45 All. 140 : A. I. R. 1923 All. 34. 

S. 195 (b) — Sanction to prosecute — 

Sanction refused by primary Court — District 
Judge, power of — Ecmqnd, whether justified. 

A District Judge, acting under S. 195, 
Cr. P. C., has no jurisdiction to remand a 
case to the Subordinate Court for further 
inquiry. He ought himself to decide whetlier 
the sanction refused to the Court should 
be granted, and for this purpose, has power 
to take evidence himself. Mathuranath v. 
Bajendra Kumar. 24 Cr. L. J. 319 : 

72 I. C. 79. 

S. 195 (b) — Sanction to prosecute. 

Where an ex parte decree was obtained 
fraudently in the Small Cause Court in a 
suit tried by the Registrar of the Court, — 
and the sanction to prosecute under Ss. 209, 
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210, I. P. C., was given by the Chief Judge 
of the Court under S. 195, Cr. P. C. : Held, 
that the sanction was a good one. Ordi- 
narily, as a matter of convenience and 
expediency, an application for sanction should 
be made to and sanction should be given by 
the Judge who tried the case, if he be present 
in the Court : but it is the Court, and not 
the .Judge, that gives the sanction. The 
change of the incumbent does not alter the 
constitution of the Court, nor does it matter 
whether the Judge is alive or not, or absent, ( 
or has not been transferred from the Court. , 
Emperor v. Molla Fazal Karim. 

3 Cr. L. J. 365 : 

I. L. R. 33 Cal. 193. 

S. 195 (C) — Sanction to prosecute — 

Indian Penal Code, Ss. 465 and 467. 

One S. B. sued M. for cancellation of a 
mortgage-deed purporting to - have been 
executed by S. B. in favour of M. on the 
ground that the document was a forgery, and 
had never been executed by him. S. B. 
filed along with his plaint a certified copy 
of the mortgage-deed obtained from the 
Registration Department and asked the defend- 
ant jM. to produce the original. The defen- 
dant did not appear to defend the suit, 
nor did he produce the original. The suit 
was decreed ex parte. S. B. subsequently 
instituted criminal proceedings against M . . 
and others under Ss. 405 and 467, Penal. ^ 
Code. It was objected on behalf of M that 
the prosecution could not proceed as no 
previous sanction had been obtained under 
S. 195 (c), Cr. P. C. : Held, that no previous 
sanction was necessary as the original mort- 
gage-bond had not been “ produced or given 
in evidence, ” the complainant having 
given only secondary evidence of the same 
by producing a certified copy. The word 
“ document ” in S. 195 refers only to the 
original. Emperor v. Raja Mustafa AH Khan. 

2Cr.L.J. 653 : 

8 O. C. 313. 

S. 195 (c) — Sanction to prosecute — 

Offence committed prior to production of docu- 
ment in Court — No sanction required. 

Courts are prohibited from taking cognizance 
of an offence described in S. 403, Penal Code, 
when such offence has been committed by 
a party to any proceeding in any Court in 
respect to a document given in evidence . 
I herein. But if the offence was committed 
prior to its production in Court, prosecution 
for such offence requires no sanction. Lalta 
Prasad v. Emperor. 13 Cr. L. J. 863 : 

17 I. C. 799 : 10 A. L. J. 294 ; 34 All. 654. 

S. 195 ifi)— Sanction to prosecute— 

Application giving full particulars — Order of 
sanction omitting to give particulars — Sanction, 
xohether valid. 

An application, for sanction to prosecute 
should be read with the order granting such 
application and if the necessary particulars 
required by S. 195, Cr. P. C. are given in the 
application, the fact that the order omits 
to give these particulars would not render 
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the sanction, a bad sanction. Kali Singh 

V. Emperor. 24 Cr. L. J. 949 : 

75 I. C. 533 : 50 Cal. 461 : 

A. I. R. 1924 Cal. S3. 

S. 195 (4) — Sanction to prosecute — 

Sanction given on mere suspicion — No direct 
evidence as to abetment of offence — Legality of 
sanction. 

An application for sanction to prosecute 
must specify the time wlien, and the place 
where, the offence was committed, and a 
.^ourt should not grant sanction except upon 
evidence. Mere suspicion is not sufficient 
for granting a sanction witliout a prima 
facie case being made out. Azharul Hasan 
V. Mazhar Hasan. 10 Cr. L. J. 28 : 

6 A. L. J. 337 : 2 I. C. 467. 

— S. 195, Sub-ss. (4) and (6) — Sanction 

to prosecute, defective — Court granting 
sanction, duty of — Court, poiocr of interference 
with order of subordinate Court granting sanction. 

In graning sanction for the criminal prose- 
cution of any person, the .Tudge who grants 
such sanction should comply strictly with the 
terms of tlie law. Where the sanction docs not 
specify the place where and the occasion on 
which tlie oITences were said to have been 
committed, as required by law, the sanction 
is defective and ought to be revoked, even if 
\he facts may be gathered by implication. 
Jfiirja Shanker Roy v, lienode Sheikh. 

5Cr. L.J. 188: 

5 C. L. J. 222. 

S. 195, Cls. (4) and (6)~Sanction to 

prosecute — Sanction by Munsif, affirmed by 
District Judge — High Court’s power to interfere 
— Requisites of a valid sanction — Question of 
guilt to be gone into. 

Where sanction to prosecute a person given 
under S. 195 was couclied in such general terms 
that it was impossible to say exactly what 
offences were imputed to Iiim and in connection 
with what deeds he was charged with having 
committed tliem ; Held, tliat tlie sanction was 
illegal and ought to be set aside. Sanction to 
institute criminal proceedings should be in 
express terms and should strictly comply with 
the provisions of the law. It is not a sufficient 
compliance with the law, if the necessary 
elements have to be gathered from the Court’s 
judgment by implication. No sanction should 
Jac granted unless the Court has made up its 
mind that the accused has committed the 
the offence for which he is to be prosecuted. 
Where sanction to prosecute given by a ■ Munsif 
was confirmed on appeal by the District Judge: 
Held, that the High Court has authority to 
interfere under S. 195, Cl. (G), Cr.P.C. Habibur 
RalDnan V. Mimshi Khodabux. 

5 Cr. L. J. 29 ; 

11 C. W. N. 195 : 5 C. L. J. 219. 

■ S. 195 (5) — Sanction to prosecute — Duly 

of Court. 

The Code of Criminal Procedure does not con- 
template a Court or public servant giving 
sanction for prosecution where no application 
for sanction has been made. The authority I 
given by S. 195 (5), Cr. P. C. to a Court taking 
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cognizance of a case, to frame a charge of any 
offence referred to in that section, when sanc- 
tion is given in respect of it, does not relieve 
the Court of the necessity to exercise due care 
and consideration before it orders a criminal 
prosecution. Ngo San Chein v. So Okaram. 

17 Cr. L, J. 82 : 

32 I. C. 674 : U. B. R. 1915 II, 83 : 

A. I. R. 1916 U. Bur. 13. 


S. 195 (6)— Sanction to prosecute — 

Application to superior Court — Court, power of, 
to make enquiry. 

An application under S. 195 (C), Cr. P. C., 
to a superior Court to revoke a sanction 
granted by a Subordinate Court is not an 
appeal and should not be dealt with as 
such. There is notliing, however, in the 
Cr. P. C., which would prevent a Court acting 
under S. 105 (C), from making a preliminary 
inquiry before deciding whether it should 
revoke the sanction which has been granted 
by a Subordinate Court. Francis Darah v. 
Muhammad Bakhsh. 22 Cr. L. J. 298 : 

60 I. C. 794. 

S. 195 {6)— Sanction to prosecute, object 

of granting— Evidence, nature of. 

The object of granting sanction to prosecute 
is to remove the statutory bar to the pro- 
secution of offences mentioned in S. 195, 
Cr. P. C. but that bar cannot be removed 
by a more application for sanction ; a 
prima facie case must bo made out for 
setting the Criminal Law in motion against 
the accused, and the evidence must be such 
that, if unrebutted, the accused can be con- 
victed ; particularly when the evidence is 
circumstantial, it must be of a nature in- 
compatible, upon any hypothesis, with the 
innocence of the accused. To justify a 
sanction for the prosecution of a plaintiff 
under S. 209, Penal Code, the mere dismissal 
of his claim is not enough, it must be shown 
that the claim he was making was to his 
knowledge false, the mere fact that he over- 
estimated his case and claimed more than 
what was his legal due, would not necessarily 
show this. Ramnandan Prasad Narayan Stngh 
V.- Public Prosecutor. 22 Cr. L. J. 467 : 

61 1. C. 995. 


-S. 195 {6)— Sanction to prosecute- 


Refusal to revoke sanction — Period of six months, 
commencement of. 

A sanction cannot be said to have been 
“iriven” within the meaning of Cl. (C) of 
3 195 by a Court which did not originally 
irknt the sanction but which merely refused 
to revoke that sanction when it had been 
irranted. The period of six months mention- 
Ed in the clause, therefore, begins to run 
from the date of the order granting the 
sanction and not from the date of the order 
of the superior Court subsequently refusing 
to revoke the sanction. Makhdum Thater v. 

Emv^oT 26 Cr. L. J. 995 : 

Emperor. ^ ^ : 1 O. W. N. 752 : 

A T TJ 107/; rinrlti 77 


S. 195 (6)— Sanction to _ prosecute— 

Extension of time — Meaning of ‘High Court in 
Sub-s. (6), S. 195, Cr. P. C.-Appeal. 
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Sanction to prosecute under S. 103, Penal 
Co !c, had been granted by a Judge sitting 
on the Original Side. Subsequently the 
same Judge after the period had expired 
granted an extension of time under S. 195, 
Cr, P. C. : JlcUl, a Judge sitting on the 
Original Side was not a ‘ITigli Court’ within 
the meaning of S. 195 (0), Cr. P. C., and had, 
tlicreforc, no jurisdiction to extend tlic time. 
High Court in its Appellate Civil Jurisdic- 
tion was the jiropcr forum for entertaining 
an application for extension of time of 
sanction to prosecute granted by a Judge 
on the Original Side: Held also, an appeal 
lay under Cl. 15 of the Letters Patent from 
the order of the Judge on the Original Side 
granting such extension of time: Held 
ftiTlhcr, that once the time had expired, it 
could not be extended for there is nothing 
to extend. Kali KinUar ScU v, Dimhamlhu 
Nmidij. 2 Cr. L. J. 106 : 

9 C. W. N. 321 ; I. L. R. 32 Cal. 469. 

S. 195 (6) — SnncHon to prosecute period 

of, confirmed on appeal— Revision summarily 
rejected by High Court — Period of six mouths, 
commencement of. 

The period of six months, during which a 
sanction to prosecute remains in force under 
Cl. (G) of S. 195 begins to run either from the 
time the original sanction was given or from 
the date of .some subsequent order made by a 
competent Court which confirms the giving of 
the sanction or itself specifically gives a 
.sanction. An order of the High Court sum- 
marily rejecting an apj)lication in revision docs 
not approve or confirm the order of the Court 
below and, therefore, docs not furnish a 
starting point for the period of six months to 
run from. In re : Parvalrao I\Iahas!:ojirao. 

19 Cr. L. J. 353 : 

44 I. C. 577 : 20 Bom. L. R. 108 : 

42 Bom. 281 : A. I. R. 1917 Bom. 7. 

S. 195 (6) — Sanction to prosecute — Sanc- 
tion granted by Additional District Judge — Potocr 
to revoke .sanction — Central Provinces Courts Act 
(IT of J904), Ss. 15, 17. 

When a Civil Court in practice tries suits of 
values so different that .appeals from some of 
its decisions lie to one and ajipeals from other 
decisions to another higher Court, then the 
Court authorized to revoke or grant a sanction 
under S. 195 (0), is the A[ipellatc Court of 
inferior jurisdiction. Ramkrishnapnri v. 
Mohanlal. 13 Cr. L. J. 498 : 

15 I. C. 642 : 8 N. L. R. 57. 

S. 195 (6) — Sanction to prosecute — 

Toxvnsltip Court granting sanction — Revocation 
of sanction by District Court— Divisional Court, 
jurisdiction of, to interfere. 

A Divisional Court in Lower Burma has no 
jurisdiction, appellate or revisional, to interfere 
with an order of a District Court revoking 
under S. 195 (G), Cr. P. C., a sanction to 
prosecute granted by a Township Court, the 
only Court having jurisdiction in such a ease 
being the High Court. Karupiah Naidu v. 
Muthusami. 24 Cr. L. J. 511 : 

72 I. C. 975 : 11 L. B. R. 418 : 

A. I. R. 1923 Rang. 12. 
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S. 195 (6) (7) — Sanction to prosecute 

granted by Sub-Judge— Appeal, forum of. 

A District Court is the authority to which the 
Court of a Subordinate Judge is subordinate 
witliin the meaning of Sub-s. (0) of S, 195 
That section only refers to Courts and makes, 
no distinction between appellate and original 
jurisdiction. An appeal lies, therefore, from 
order.s passed by Subordinate Judges under 
S. 195 of the Cr. P. C,, whether in the exercise 
of original or appellate jurisdiction, to the' 
District Court and not to the High Court. ^ 
Rapaka Viyyann v. Parakala Bajarnma. 

19 Cr. L. J. 264 : 

44 I. C. 120 f A. I. R. 1918 Mad. 336. 

S. 195 (6), (7) — Sanction to prosecute. 

Granted by Munsif — Additional District Judge, 
whether can revoke sanction. 

A sanction to prosecute granted or refused by 
a Munsif eatj be revoked or granted by an 
Additional District .Judge to whom the case is 
transferred by the District Judge. Ram Charan 
V. Mnva Ram. 22 Cr. L. J. 385 (a) : 

611. C. 513: 19 A. L.J. 192: 

3 U. P. L. R. (A.) 39 : 43 All. 409 : 

A. I. R. 1921 All. 211. 

S. 195—Sub-ss. (6) and (7) — Sanction 

to prosecute — Power of superior Court to 
revoke or grant sanction, granted or refused 
by a Suboraina'e Court, after a complaint has 
been lodged in pursuance of the sanction — . 
Sanction granted to a private individual — 
Private individual not preferring complaint — 
Police preferring a charge-sheet on the basis of 
the sanction. 

Under S. 195, Cr. P. C., a Subordinate 
Magislralc granted sanction to prosecute for 
offences under Ss. 193 and 211, Indian 
Penal Code, to a private individual. No 
comjjiaint having been preferred by the 
private individual, the Police, relying upon 
the sanction, preferred a charge-sheet under 
S. 211, Indi.an Pcn.al Code, to the Joint 
Magistrate wlio was authorised to entertain 
appeals under S. 407 (2) of the Cr. P. C. 
The Joint Magistrate struck the ease off his 
file, revoking suo mofti the Subordinate 
Magistrate’s .sanction under Sub-s. (G) of S. 195, 
Cr. P. C. : Held, that the Joint Itlagistrate, 
thougii authorised to entertain appeal from 
the Court of a Subordinate itlagistrate under 
S. 407 (2) is not the Court to which appeals 
from the Court of the Subordinate Magis-'t- 
tralc ordinarily lie within the meaning of 
S. 195 (7) and, therefore, he had no 

authority to net under Sub-s. (G). The 
District Magistrate alone can revoke or 
grant sanction under tliis sub-section. He 
cannot, on the authority of S. 407 (2), 
djlcgatc his own powers under it to a Joint 
Magistrate. TJie mere fact that a complaint 
has been made in pui'suance of a sanction 
would be no bar to a Court competent, 
under Snb-s. (0), to deal with an application 
for revoking siicli sanction, entertaining such 
application and disposing of it according to 
law, even if the complaint in pursuance of 
the sanction has been preferred to itself. 
The course pursued by the Police in sending 
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a police report in tbe case was contrary to 
law ; and, therefore, the Joint Magistrate’s 
action in striking the case off his file was 
legal and proper. In the mailer of : Subbamma 

1 Cr. L. J. 422 : 

I. L. R. 27 Mad. 124 : 2 Weir 461. 

S. 195 (7) — Sanction to prosecute granted 

by Sub-Judge — Forum of appeal — Appeal 
— District Judge or High Court — Juris- 
diction. 

Where a sanction to prosecute is granted or 
refused by a Subordinate Judge, an appeal 
against the order lies to the District Judge, 
and not to the High Court, even where the 
value of the suit out of which the proceed- 
ing for sanction has arisen is beyond the 
appellate jurisdiction of the District Judge. 
Bhairo Prasad v. Harihar Prasad. 

19 Cr. L. J. 631 : 

45 I. C. 679 : A. I. R. 1918 Pat. 312. 

S. 195 (7) — Sanction to prosecute — Whether 

High Court can grant — Judge of High Court exer- 
cising Original Civil Jurisdiction, refusing to 
grant sanction — Appeal, forum of. 

A Judge of a High Court sitting in the ex- 
ercise of Original Civil Jurisdiction is a Court 
subject to the Appellate Jurisdiction of that 
High Court, so where a .Judge in the exercise 
of such jurisdiction grants, or refuses to 
grant., sanction to prosecute, an appeal lies 
by virtue of Cl. (7) of S. 19.7, Cr. P. C., to 
the same High Court on the Appellate 
Side. Quare . — ^IVhether an order refusing 
to ‘grant sanction to prosecute under 
S. 195, Cr. P. C., is a judgment within the 
meaning of Cl. 15, Bombay High Court Betters 
Patent. Abdul Lalif v. Tar Mahomed. 

23 Cr. L. J. 497 : 

68 I. C. 33 ; 24 Bom. L. R. 817 : 

A. I. R. 1922 Bom. 455. 

— ; S. 195 (7) — Sanction to prosecute — Small 

Cause Court — District Judge, power of. 

A District Judge has no power to .grant 
sanction to prosecute under S. 209, Penal 
Code, in respect of a case instituted in a 
Small Cause Court and with regard to which 
sanction has already been refused by the 
Small Cause Court Judge. Sukhdeo Singh v. 
District Magistrate of Muzaffarpur. 

15 Cr. L. J. 370 : 

38 1. C. 754 ; 2 P. L. J. 1 ; 

3 P. L. W. 333 : A. I. R. 1916 Pat. 53. 
Ss. 195, 476 — Sanction without applica- 
tion, legality of. 

An application is a necessary condition pre- 
cedent to the grant to a private person of 
sanction to prosecute. Ladha Singh v. Emperor. 

16 Cr. L.J. 251 : 

28 I. C. 107 : 13 P. R. 1915 Cr. : 

20 P. W. R. 1915 Cr. : 184 P. L. R. 1915 : 

A. I. R. 1915 Lah. 259. 

— S. 195 — Sanction — Power to grant — 

Sending persons to Magistrate for abetting escape 
from custody. 

,A Court has no power to accord sanction 
for prosecution of a person under S. 225-B, 
Penal Code, for snatching away a judgment- 
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debtor from the custody of one of its process 
peons, as S. 225-B, Penal Code, is not men- 
tioned in S. 195, Cr. P. C. Taru Babu v. 
Emperor. 18 Cr. L. J. 117 : 

37 I. C. 469 : 21 C. W. N. 125 : 
A.I. R. 1918 Cal. 967. 

S. 195 — Scope. 

A Deputy Commissioner passed an order 
dismissing a complaint and saying that the 
accused was at liberty to prosecute the com- 
plainant if he so wished : Held, that this was 
not a sanction within the meaning of S. 195. 
Nga Kyoto Zan v. Nga Kyi Dan. 

17 Cr. L. J. 59 : 
32 I. C. 651 : U. B. R. 1915 II, 91. 

S. 195 — Scope — Court, meaning of. 

A District Judge, when acting under S. 22, 
Bombay District Municipal Act, is a “Court” 
within the meaning of S. 195 (5), Cr. P. C. 
The word “Court” in the Cr. P. C. has a 
wider meaning than the words “Courts of 
Justice” as dellned in the Penal Code. Having 
regard to the obvious purpose for which 
S. 195 was enacted, the widest possible 
meaning should be given to the word “Court” 
as occurring in that section. In re : Nanchand 
Shivchand. 14 Cr. L,. J. 72 : 

18 I. C. 408 : IS Bom. L. R. 45. 

S. 195 — Scope — Comt, meaning of. 

A Land Acquisition Deputy Collector is not 
a 'Court’ and cannot make a complaint under 
S. 195, Cr. P. C., in respect of an offence 
under S. 207 of the Penal Code committed 
before him, and a complaint by him is not, 
tiicrefore, necessary for prosecution for an 
offence under the section. Galstam v. Banku 
Behary Dhar. 28 Cr. L. J. 809 : 

104 1. C. 249 : 31 C. W. N. 825 : 
A. I. R. 1927 Cal. 621. 

S. 195 — Scope. 

A revocation of a sanction is a refusal of a 
.sanction in the same way as an order con- 
firming a grant of a sanction is a giving of a 
sanction for the purposes of the section. 
Mulhusami Mundali v. Veeri Chelti. 

6 Cr. L. J. 102 : 
17 M. L. J. 265 ; 2 M. L. T. 238 : 

I. L. R. 30 Mad. 382. 

S. 195 — Scope. 

A sanction under S. 195, Cr. P. C., is not a 
condition of the competency of the Tribunal, 
it is only a condition precedent for the insti- 
tution of proceedings before the Tribunal. 
The fact that at the time of the previous trial 
sanction had not been obtained for the insti- 
tution of proceedings under S. 182, does not 
prevent the operation of S. 403. Ganapathi 
Bhalla v. Emperor. 14 Cr. L. J. 214 : 

19 I. C. 310 : 24 M. L. J. 463 ; 
13 M. L. T. 360 : 36 Mad. 308. 

S.' 195 — Scope — Attorney proceeded 

against making affidavit — Alleged false statements 
—rPublic Prosecutor applying for sanction — 
What Bench to give sanction — Discretion to be 
free, and untrammelled — Court to sec that no abuse 
of criminal justice takes place — Attorney, if can 
make atfdavit in answer to rule against him 
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under Court's disciplinary poiocrs — Liability 
for false slaterneut in affidavit. 

S. 195 is expressed in the widest terms and 
vests in the Court an absolute and unqualified 
discretion. Not one jot or one tittle can be 
taken away from or added to the plain and 
express provisions of the Legislature by any 
decision of the Court, nor can this discretion 
vested by the section in the Court, be crystal- 
lised or restricted bj' any series of cases and 
it remains free and untrammelled to be fairly 
exercised according to the exigencies of each 
case. An application for sanction is not to be 
conducted on the same lines as the criminal 
trial which may be its sequel. When a Tri- 
bunal is invested by an Act or by rules with 
a discretion, without any indication in the Act 
or the rules of the grounds upon which the 
discretion is to be exercised, it is a mistake 
to lay down any rules with a view to indicate 
the particular grooves in which the discretion 
should run. SVhen exercising discretion, the 
Court will be astute to see tliat there .should 
be no abuse of the administration of criminal 
justice. Therefore, no one should be permitted 
to use a Penal Law mcrclj’ to satisfy his own 
private ends or jicrsonal spite. An Attorney 
can make an affidavit bj' way of answer to a 
Rule issued against him under the Court’s dis- 
ciplinary jurisdiction, and for a false statement 
in the aflidavit, he is criminallj' liable. Hume 
V Porcsli Chundcr Gliose, 

15 Cr. L. J. 49 : 

22 I. C. 321 : 41 Cal. 446 : 
A. I. R. 1914 Cal. 597. 

S. 195 — Seopc. 

An application was made to a Munsit for 
sanction to prosecute under Ss. 209, 210, 193 
and 405, Penal Code ; the Munsif refused the 
application on the ground that it was undesir- 
able to grant sanction to a private prosecutor, 
and his order was upheld on appeal ; Held, 
that in the circumstanoes of the prc.scnt c.ise 
it would be improper to grant sanction to the 
private prosecutor. Raghunandan Prosad Singh 
V. Ram Narain Singh. 13 Cr. L. J. 4 : 

13 I. C. 97. 

— S. 195— 5'copc. 

An Official Assignee is not a ‘Court’ and his 
sanction does not meet the requirements of 
S. 195, Cr. P, C. Bcardsell and Co. v. Abdul 
Gunni Sahib. 13 Cr. L. J. 241 : 

14 I. C. 593 ; 14 M. L. T. 391 : 

1912 M. W. N. 536. 

— S. 195 — Seope. 

An order granting sanetion to prosecute should 
be an order either under S. 195 or S. 470, 
Cr. P. C. A Magistrate passing such order 
•should not mix up the two sections but, choos- 
ing either, should follow procedure laid down 
in the section adopted. Jiwan Mai v. Beli Ram. 

18 Cr. L. J. 298 ; 

38 I. C, 330 : 11 P. R. 1917 Cr. ; 

lOP. W. R. .1917Cr. : 
A. I. R. 1917 Lab. 91. 

S. 195 — Seope — Copiplainl for offence 

under S. 182, Penal Code — Order making com- 
plaint, whether appealable . 


Cr. P. CODE (1898), S. 195 
An order by which a complaint is made by a 
Court for an offence under S. 182 of the Penal 
Code is not appealable, but a Court to which the 
Court making the complaint is subordinate ma}' 
order withdrawal of the complaint. Brijendra 
Nath V. Emperor. 28 Cr. L. J. 547 (1) : 

102 I. C. 483 : A, I. R. 1927 All. 828. 

S. 195 — Scope — Complaint under S. 195 

— Cognizance, if should be taken of whole case. 

What S. 19.5, Cr. P. C., prohibits is taking 
cognizance of an offence of a certain cla-ss 
except on a complaint of a Court ; but where a 
Court has complained of an offence specified 
in this section, i. c., cognizance is to be taken 
of the whole case, prosecution will go forward 
as against all the persons found to be enneerned 
in the offence and also under any sections 
found applicable to the facts which arc the 
.subjcet-matlor of the complaint. But cogni- 
zance having been taken of an offence, the 
inquiry will proceed against all the persons 
whom the evidence shows to have been con- 
cerned in it provided that the Court making 
the complaint and naming son\c persons therein 
has not expressly considered and decided in 
the negative, the question wlielhcr other persons 
should also be prosecuted on the same facts. 
Jvgeshioar Singh v. Emperor. 

37 Cr. L. J. 893 ; 
164 I. C. 86 : 15 Pat. 26 : 
17 P. L. T. 234 : 2 B. R. 702 : 
9 R. P. 84 ; A. I. R. 1936 Pat. 346. 

I S. 195 — Scope — Costs. 

Costs ought not to be allowed in a proceeding 
under S. 195, Cr. P. C., even timugli the inquiry 
for the purpose of that section, is made by a 
Civil Court. Karupiah Naidu v. Muthuswami. 

24 Cr. L. J. 511 : 
72 I. C. 975 : 11 L. B. R. 418 : 
A. I. R. 1923 Rang. 12. 

S. 195 — Scope — Disobedience to order 

promulgated by public servant — Magistrate, whe- 
ther can try offence for disobedience of his own 
order. 

No Magistrate can take cognizance of an 
offence under S. 88, Penal Code, except in the 
manner prescribed by S. 195, Cr. P. C., even 
where the offence arises out of a disobedience 
of the Magistrate’s own order. A Magistrate 
whose order has been disobeyed cannot, under 
S. 487, Cr. P. C., try the person guilty of the 
disobedience. Mrilnnjoy Gou v. Emperor. 

20 Cr. L. J. 557 ; 
51 I. C. 845 : 23 C. W. N. 520 : 

29 C. L. J. 382 : 
A. I. R. 1919 Cal 336. 

S. 195 — Scope — Income-tax Collector, 

whether Revenue Court. 

An Income-tax Collector is a ‘Revenue Court’ 
within the meaning of S. 195. In re : Punatn 
Chand Manek Lai. 15 Cr. L. J. 581 ; 

25 I. C. 333 : 16 Bom. L. R. 446 ; 
38 Bom. 642 : A. I. R. 1914 Bom. 138. 

S. 195 — Scope — Offence committed 

in suit before Assistant Collector — Prosecution 
directed by District Magistrate — Iltegality. 

Where offences under Ss. 193, 405, 471, were 
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alleged to be committed before Assistant 
Collector and the District Magistrate directed 
the prosecution regarding the offences ; Held, 
the District Magistrate’s order was without 
jurisdietion and could not be justified cither 
under S. 195 or 470, Cr. P. C. Tola Ram v. 
Emperor. 9 Cr. L. J. 180 : 

1 1. C. 220. 

S. 195 — Scope. 

Once a sanction is given by competent 
authority, there is nothing in S. 195, Cr. P. C. 
to restrict the sanction to the particular 
individual to whom it is granted. Gopal Sivgh 
V. Emperor. 24 Cr. L. J. 185 : 

71 I. C. 601 : A. I. R. 1922 Lab. 221. 

^ — S. 195 — Scope — Penal Code (Act XLV 

of 1860), S. 211 — Dismissal of complaint binder 
S. 203, Cr. P. C., no bar to granting sanction 
under S. 211, Penal Code. 

A dismissal of complaint under S. 203, Cr.P.C. 
lis no bar to granting sanction for prosecuting 
'the complainant under S. 211, Penal 
Code. Chiragh Din v. Zahtir Din. 

6 Cr. L. J. 258 : 
9 P. W. R. Cr. 63. 

S. 195 — Scope — Person not parly to 

proceedings but conneeted by abetting or con- 
spiring — Court, if can take action against him. 
It is to the taking cognizance of the offence 
that S. 195 (1) (6) and (c), Cr. P. C. refers to, 
jit is. the offence, not the offender which is 
referred to. Even if a person is not a party to 
proceedings in respect of which the Court wishes 
to inquire and make a complaint under S. 211, 
Penal Code, the Court can take action against 
•such person if he is connected with the offence 
by abetting or conspiring. Emperor v. Ivor 
Demy Bridgnell. 38 Cr. L. J. 1002 : 

170 I. C. 891 : 10 R. S. 81 : 
A. I. R. 1937 Sind 193. 

Ss. 195, 476 — Scope. 

Proceedings under S. 19.5, Cr. P. C. arc 
judicial proceedings for the purposes of S. 470 
of the Code. BUtarama Prasad v. Emperor, 

25 Cr. L. J. 387 : 
77 I. C. 435 : A. I. R. 1922 All. 292. 

S. 195 — Scope. 

Proceedings under S. 195 are not appellate 
. proceedings though they may in some respects, 
resemble them. At each stage they are consti- 
tuted by the grant or revocation of the sanction 
which some inferior Court has refused or grant- 
ed and not with direct reference to the setting 
aside of their inferior authority’s order. 
Narayanan Chelliar v. Kadiraya Goundan. 

24 Cr. L. J. 337 : 
72 I. C. 337 : 44 M. L. J. 320 ; 
17 L. W. 311 ; 1923 M. W. N. 223 ; 

A. I. R. 1923 Mad. 504. 

S. 195 — Scope — Registrar not a Court — 

Registration Act, S. 82. 

A Registrar is not a Court within the meaning 
of S. 195, Cr. P. C., though he is entitled to 
institute a prosecution for any offence falling 
under S. 82, Registration Act. Talewand v.- 
Emperor. 9 Cr. Lr. J. 54 ; 

11 O. C. 358 . 
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S. 195 — Scope — Sanction for offence 

Charge for different offence. 

Sub-s. 5 of S. 195 provides that,t;when a sanc- 
tion is given in respect of any offence referred 
to therein, the Court taking cognizance of the 
case may frame a charge of any other offence 
so referred to which is diseloseil by the facts. 
This means that, if the facts disclose other 
offence besides the one sanctioned, say an 
offence under S. 195, such an offence might be 
charged, but it does not authorise the taking 
up of wholly different statements, the prosecu- 
tion for which has not been sanctioned, and 
the framing a charge on such statement. 
Ahmed Esoof Bhaymeah v. Crown. 

1 Cr. L. J. 370 : 
10 Bur. L. R. 77. 

S. 195— jScopc — Sanction to prosecute 

granted to private individual — Power of Court to 
institute proceedings under S. 478 after grant of 
sanction. 

The existence of a previous sanction, granted 
to a private individual under S-. 195, Cr. P. C., 
upon which no action has been taken, is no 
bar to the institution of proceedings by the 
Civil Court under S. 478, through its karkun. 
Emperor v. Nagji Ghclabhai. 10 Cr. L. J. 431 : 

3 I. C. 962 : 11 Bom. L. R. 855. 

S. 195 — Scope— Sanction to prosecute 

other than parties. 

A Court has power to sanction the prosecution 
of a person for forgery committed with respect 
to proceedings in Court, whetlier that person 
is a party to those proceedings or not. Josa- 
balli V. Ayub Karim Kachhi. 

28 Cr. L. J. 305 :, 
100 I. C. 529 : 10 N. L.J. 70 : 
A. I. R. 1927 Nag. 14. 

S. 195 — Scope. 

Sanction to prosecute should not be 
given under S. 195 without an appli- 
cation. Emperor v. Nathu. 

15 Cr. L. J. 662 (a) 

25 I. C. 990 : 8 S. L. R. 21 : 
A. I. R. 1914 Sind 159. 

S. 195— Scope— Scope of S. 195, whether 

restricted to Courts detailed in S. 476. 

The scope of S. 195, Cr.P.C., as regards 
the making of complaints is not restricted to 
the Courts detailed in S. 476. Ilari Charan 
Kundu V. Kanshi Charan Dey. 

41 Cr. L. J. 662 : 
188 I. C. 686 : 44 C. W. N. 530 : 

I. L. R. 1940 2 Cal. 14 : 
13 R. C. 44: 
A. I. R. 1940 Cal. 286. 

S. 195 — Scope. 

S. 195, Cr. P. C., cannot be construed as 
allowing a prosecution under S. 211, Penal 
Code, without any previous sanction, • 
if the false charge relates to a serious 
offence and does not lead to proceedings in 
Court. Emperor v. Mi TFa, 

18 Cr. L. J. 758 : 
411. C. 134: 8L. B. R.S34: 
A. I. R. 1917 L. Bur. 65. 
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S. 195 — Scope. 

S. 195, Cr. P. C., contemplates that where 
an order is to be made to tlie prejudice of a 
party, that party is to be first heard by the 
Court. Uchit Jha v. Barlimo Singh. 

18 Cr. L. J. 759 : 
41 I. C. 135 : 
A. I. R. 1917 Pat. 342. 

S. 195 — Scope. 

S. 195, Cr. P. C., docs not remove from 
the cognizance of Criminal Courts an offence 
described in S. 403, Penal Code, wlien such an 
offence has been committed by an ordinary in- 
dividual. Lalta Prasad v. Emperor. 

13 Cr. L. J. 863 : 
17 I. C. 799 : 10 A. L. J. 294 • 
34 All. 654 

S. 195— Scope. 

S. 105, Cr. P. C., does not require any enquiry 
as a necessary antecedent to the grant of sanc- 
tion. An inquiry, if held under S. 195, Cr. P. C., 
need not be a judicial inquiry. Mulhtivaraptt 
Seshiah v. Galram Ramiah. 

13 Cr. L. J. 19 : 
13 I. C. 211 : 1911 M. W. N. 526. 

S. 195 — Scope. 

S. 195 of the Cr. P. C., should be so used 
as to give the person, against whom sanction 
is asked for or granted, means of knowing 
precisely of what the alleged criminal act 
consists. It is right, therefore, in such cases, 
that the particular statements, alleged to be 
false, should be specified. Rakhal Chandra v. 
Emperor. 10 Cr. L. J. 150 : 

2 1. C. 697 : 9 C. L. J. 690. 

S. 195 — Scope. 

S. 195 (6) does not limit the right of appeal 
to the superior Court only. Lalu v. Gurdasmal. 

13 Cr. L. J. 768 : 
17 I. C. 80 : 6 S. L. R. 81. 

S. 195 — Scope. 

Ss. 195 and 476, Cr. P. C., must be read 
together, S. 195 lays down the bar and S. 476, 
the method of removing the bar. Emperor v. 
Kushal Pal Singh. 32 Cr. L. J. 1105 : 

134 I. C. 225 : 1931 A. L. J. 697 : 
53 All. 804 : 1. R. 1931 All. 801 : 

A. I. R. 1931 All. 443. 

S. 195- 5cope. 

The intention of the Legislature in enacting 
S. 195, Cr. P. C., was, inter alia, to give 
authority to a certain Court for giving or 
refusing sanction when sanction had been 
given or refused under this section. Cl. 7 
was inserted to point out the authority to 
which such power was given, it was never 
intended to be a clause creating or dis- 
establishing any Court. To guard against 
confusion which might arise round the use 
of the word “ subordinate ”, the term was 
limited for the purposes of this section and 
the interpretation was made to refer to 
three different classes of cases (1; cases in 
which appeals lay to more than one Court ; 
(2)'' cases in which appeals lay to a Court 
of Revenue and a Civil Court, (3) cases in 
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which no appeals lay. Chidda Lai v. Bhajan 
Lai. 18 Cr. L. J. 935 : 

42 1. C. 167 : 15 A. L. J. 721 : 
39 All. 657 : A. I. R. 1917 All. 405. 

S. 195 — Scope. 

The provisions of S, 195, Cr. P. C., 
apply to “ any proceeding ” and are not 
necessarily restricted to a “ judicial proceed- 
ing. ” Abdul Aziz v. Mating Tin. 

24 Cr. L. J. 874 : 
75 I. C. 74 : 2 Bur. L. J. 5 : 
A. I. R. 1923 Rang. 225. 

S. 195 — Scope. 

Tlic words “in relation to an offence” in S. 195, 
Cr. P. C., are wide enough to include evidence 
which was adduced before a Court and which 
was heard by the Court. Jn re : Mahadev 
Yadneshwar Joshi. 13 Cr. L. J. 751 : 

17 I. C. 63 ; 14 Bom. L. R. 715. 

S. 195— Scope. 

Where an order granting sanction for the 
prosecution of the accused ran as follows : — 
“Record seen, sanction allowed Held, that 
this rvas not a substantial compliance with 
the letter of the law. Shco Ghulam Sahu v. 
Khcyali Thakiir. 20 Cr. L. J. 132 : 

49 I. C. 164 : 1918 Pat. 366 : 
A. I. R. 1919 Pat. 416. 

S. 195 — Scope. 

Wlicre, therefore, prosecution of an accused 
is ordered only under S. 471, Penal Code, 
without reference to any other section, but 
he is tried and convicted under Ss. 471 and 
467, Penal Code, conviction under the latter 
section is not sustainable. Ram Samujh v. 
Emperor. 27 Cr. L. J. 969 ; 

96 I. C. 521 : 3 O. W. N. 614 : 
A. I. R. 1926 Oudh 485. 

rSs. 195, 416— Scope. 

Proceedings arising out of an application 
for copies of the judgment and decree in a 
case must be deemed to be proceedings 
pending in the Court which passed the decree 
for the purposes of Ss. 195 and 476, Cr. P. C. 
Faqir Singh v. Emperor. 29 Cr. L. J. 1028 : 
112 I. C. 356 : A. I. R. 1928 Lah 759 (b). 

Ss. 195, 476 — Scope. 

S. 195, Cr. P, C., lays down a rule to be 
followed by the Court which is to take cognis- 
ance of an offence specified therein while 
S. 476 of the Code contains directions for the 
guidance of the Court which desires to initiate 
a prosecution in respect of an offence alleged 
to have been committed in, or in relation to 
proceedings bcfore'it. Emperor v. Q.adir Bakhsh 
Shah. 27 Cr. L. J. 98 : 

91 1. C. 530 : 1 L. Cas. 477 : 6 Lah. 134 ; 

A. I. R. 1925 Lah. 312. 

Ss. 195, 476 — Scope. 

There is a difference between the procedure 
under S. 195 and S. 476 of the Cr. P. C. Under 
S. 195 the responsibility for prosecution really 
rests upon the private person to whom sanction 
is given, while under S. 476, it rests upon the 
Court which orders the prosecution. Girwat 
Prashad v. Emperor. 9 Cr. L. J. 219 ; 

1 1. C. 306 : 6 A. L. J. 392. 
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I 


S. 195 (1) {a)— Scope. 

An offence under S. 182 of the Penal Code 
can be taken cognizance of by a Court only on 
the complaint of the public servant concerned 
or of some other public servant to whom he is 
subordinate. Jn the mailer of : Berhamdeo 
Singh V. Emperor. 28 Gr. L. J. 902 : 

105 I. C. 230 ; 9 P. L. T. 151 : 

A. I. R. 1928 Pat. 102. 

S. 195 (a) — Scope. 

The expression “that is to say” in S. 195, 
(a), is not comprehensive but is onlj- illuslr.a- 
tive, and to some extent, limits the effect of the 
preceding words. The correct construction of 
the section is that power to revoke sanction is ; 
granted to a Court which ordinarily hears j 
appeals from the sanctioning Court, and where 
there are two Courts having the function of 
hearing appeals, or where tlicre is no Court, 
power to revoke is given to that Court to which 
the sanctioning Court is subordinate, jiliini- 
szoarni Mudaliar v. liajaratnam Pillai. 

24 Cr. L. J. 78 : 

71 1. C. 126 : 16 L. W. 365 : 43 M. L. J. 375 : 

1922 M. W. N. 594 : 31 M. L. T. 287. 


j S. 195 (1) (c) — Scope — Complaint of 

I offence under S. 193, Penal Cade — Poicer to pro- 
secute xchclhcr confined to parties. 

Court has power to file a complaint of an 
offence under S. 198, Penal Code, against a 
witness even if when he gave his evidence 
he was not doing so as a party to the suit 
but as a witness. Nothing in S. 195 (1) (b), 
Cr. P. C., confines the power of the Court 
to persons who are parties to the proceed- 
ings. It is S. 195 (1) (c) which confines the 
I power of the Court to parlies to the pro- 
' ccedings, and there it is in respect of docu- 
ments and not of oral evidence. Emperor v. 
U Kadoc. 37 Cr. L. J. 1008 : 

164 I. C. 769 : 9 R. Rang. 139 : 

A. I. R. 1936 Rang. 369. 

S. 195 (1) (c) — Scope. 

S. 195 (1) (c) of the Cr. P. C. refers only 
to an offence committed by a party to the 
proceedings. Shabir Hasan v. Emperor. 

28 Cr. L. J. 986 : 

105 I. C. 810 : 26 A. L. J. 46 : 

1. L. T. 40 All. 26 : A. I. R. 1928 All. 21. 


S. 195 (1) (b)— Scope. 

False statements of witnesses which arc 
brought to the notice of the Sessions Court 
trying the case arc made in relation to the 
proceedings of the latter Court within the 
\ meaning ofS. 195 (1) (i»), Cr. P. C. Narayan 
Nadan v. Palaniappa Nadan. 18 Cr. L. J. 143 : 

37 I. C. 495 : 1917 M. W. N. 141 : 

5 L. W. 218 ; A. I. R. 1918 Mad. 1200. 

S. 195 (b) — Scope — .ddditional District 

Magistrate whether can make a complaint in 
respect of such offence — Stalutorij bar, xchclhcr 
fatal. 

Under S. 195 (6), Cr. P. C., the essential 
preliminary to taking cognizance of an offence 
un er S. 193, Penal Code, committed in a 
proceeding in any Court is that there should be 
the complaint in writing of such Court or some 
other Court to which such Court is subordinate. 
Consequently the Additional District Magis- 
trate cannot make a complaint under S. 193, 
Penal Code, for offence committed in the Court 
of Second Class Magistrate, the reason being that 
Second Class Magistrate cannot be deemed to be 
subordinate to the Additional District Magis- 
trate within the meaning of S. 195 (5), Cr. P. C. 
AVherc a statute says that a particular thing 
shall not be done unless a bar is removed, the 
statutory prohibition stands, and everything 
done in contravention of the prohibition is bad. 
liamdin Lai v. Emperor. 38 Cr. L. J. 97 : 

165 I. C. 970 : 18 P. L. T. 91 : 

3 B. R. 117 : 9 R. P. 246 : 

A. I. R. 1937 Pat. 176. 

S. 195 (b) — Scope. 

Where a Subordinate .Judge refuses to grant 
a sanction under S. 195 of Cr. P. C. a Dis- 
trict Judge has, on appeal, jurisdiction to pass 
an order under S. 476 of the Code, but in 
doing so, he should himself proceed according 
to S. 195 (6) read with S. 476 of the Code. 
Jn re ; Lakshmidas Lalji. 7 Cr. L. J. 35 : 

10 Bom. L,. R. 28 : 32 Bom. 184. 


S. 195 (1) (c) — Scope. 

The expression “produced or given in evi- 
dence” in S. 195 (1) (c) of the Cr. P. C. 
means tendered or admitted in the antecedent 
judicial proceedings. Merc mention of a docu- 
ment in the allidavit of documents and that it 
is filed in the oflicc of the Court Translator for 
translation docs not amount to its being 
“produced or given in evidence”. Munusioamy 
Mudaliar v. Bajaratnam Pillai. 

24 Cr. L. J. 340 : 
72 I. C. 340 : 16 L. W. 505 : 
45 Mad. 928 : 44 M, L. J. 774 : 
A. I. R. 1923 Mad. 136. 

S. 195 (1) {c)— Scope. 

Tiic mere filing of a forged document as an 
annexurn to a petition to a Court is a sufficient 
‘production’ of the document in Court under 
S. 195 (1) (c), Cr. P»C. Tularani Marwadi v. 
Emperor. 28 Cr. L. J. 388 : 

100 I. C. 1044 : A. I. R. 1927 Nag. 184. 

S. 195 (c) (1)— Scope. 

The words “that is to say” in S. 195 (7) (c), 
Cr. P. C. indicate not that a supplementary pro- 
vision is to be found in Cl. (c), but merely an 
explanation of the words “to which appeals 
ordinarily lie.” Sukhdeo Singh v. District Ma- 
gistrate of Muzaffarpur. 18 Cr. L. J. 370 : 

38 I. C. 754 ; 2 P. L. J. 1 : 3 P. L. W. 333 : 

A. I. R. 1916 Pat. 53. 

S. 195 {c)— -Scope. 

A Counsel, however, is not a party w’ithin the 
meaning of the section. Ganda Singh K'oehar 
V. Emperor. 29 Cr. L. J. 1061 ; 

112 I. C. 565 : A. I. R. 1929 Lab. 125. 

S. 195 (c) — Scope. 

Cl. (c) of S. 195, applies only to cases where 
an offence is committed by a party, as such, 
to proceeding in any Court in respect of a 
document which has been produced or given in 
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evidence in such proceeding. Emperor v. 
Kuslml Pal Singh. (F. B.) 32 Cr. L. J. 1105 : 

134 I. C. 225 : 1931 A. L. J. 697 : 
53 All. 804 : 1. R. 1931 AIL 801 : 

A. I. R. 1931 AIL 443. 

S. 195 (c) — Scope — Document produced 

in proceedings — Forgery — Complaint by Court, 
rohelher necessary. 

The language of S. 195 (c), Cr. P. C., is wide 
enough to include any document i)roduced or 
given in evidence in tlie course of ti proceeding, 
whether produced or given in evidence by tlie 
party who is alleged to have committed the 
offence or by any one else. The intention of 
the Legislature is to give authority only to 
the Court in which a proceeding was pending, 
to file a complaint in respect of documents 
which were produced or given in evidence 
before it. In re : Bhau Vyankatesh Chakorkar. 

27 Cr. L. J. 69 : 
91 I. C. 245 : 27 B. L. R. 607 : 
49 Bom. 608 : A. I. R. 1925 Bom. 433. 

S. 195 (2) — Scope — City Survey Officer, 

if a Court, 

A “ City Survey Oificer” is a Court within 
the meaning of S. 195 (2), Cr. P. C. Emperor 
V. Jtachappa Ycllappa. 37 Cr. L. J. 814 : 

163 I. C. 279 : 38 Bom. L. R. 440 : 
60 Bom. 756 ; 8 R. B. 445 : 
A. I. R. 1936 Bom. 221. 

S. 195 (4) — Scope. 

Under S. 195 (4), Cr. P. C., an “offence” under 
the section includes abetments and attempts, 
so that if a complaint of the Court is necessary 
in the case of the substantive offences, it is 
also necessary in the case of an abetment. 
Assudomal Ramdas v. Jhamandas Hotchand 
Maili. 41 Cr. L. J. 861 : 

190 I. C. 222 : 1940 Kar. 435 : 
13 R. S. 73 : A. I. R. 1940 Sind 100. 

S. 195 (6) — Scope — Court exercising 

jurisdiction under Cr, P. C. is a “ Criminal 
Court” — Revision — Order under S. 195 (9) can- 
not be revised but by High Court — Potocr given 

by S. 195 {6) should be sparingly used. 

• 

An order under S. 195 (G), Cr. P. C. once 

made by a competent Court, exhausts the 
power of that Sub-section, and such order 
cannot itself be made the subject of further 
revision under the same Sub-s. Shankar Rao 
Sheikh Baud. 4 Cr. L. J. 351 : 

5 N. L. R. 140. 

S. 195 (6) — Scope of — Application to 

superior Court, whether appeal. 

S. 195 (6), Cr. P. C. simply confers on a 
superior Court power to revoke or grant a 
sanction given or refused by a Subordinate 
Court. An application made to a superior 
Court under this provision is not, however, an 
appeal. Nawab Ali Khan v. Emperor. 

22 Cr. L. J. 649 : 
63 I. C. 409 : 24,0. C. 165 : 
A. I. R. 1921 Oudh 108. 

S. 195 {7)— Scope. 

The expression “ that is to say ” in S. 195 
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(7), means “ in particular ”. Muniswami 
Mudaliar v. Rajaratnam Pillai. 

24 Cr. L. J. 78 : 
71 I. C. 126 ; 16 L. W. 365 : 
43 M. L. J. 375 : 1922 M. W. N. 594 : 

31 M. L. T. 287. 

S. 195, CL 7 (3) — Scope — Mamlatdars' 

Court Act (Bom. Act II of 1906), S. 23 — Perjury 
in a possessory suit — Sanction to prosecute not 
given by Mamlatdar — Appeal to District Judge — 
Collector has no jurisdiction to hear the appeal. 

An appc.al from an order passed by a 
Mamlatdar refusing sanction to prosecute for 
perjury in a possessory suit under the Mamlat- 
dars’ Court Act (Bom. Act II of 190G) lies to 
the District Court. The Collector has only 
the reversionary power granted to him, by 
S. 23 of the I\Iamlatdars’ Courts Act, 1906, 
for the limited purpose specified in the clause. 
He does not, on that account, become the 
principal Court of jurisdiction within the 
meaning of the expression as used in Sub-cL (3) 
of CL (7) of S. 195, Cr. P. C. Narayan v. 
Tukaram. 6 Cr, L. J. 225 : 

9 Bom. D. R. 896. 

S 195 (7) (c) — Scope — Sanction to 

prosecute granted by Collector in an unappealable 
case — Revocation of sanction by District Judge. 

A sanction to prosecute granted by a Collector 
in a case in which no appeal lies, can be 
revoked by a District Judge whose Court is 
the principal Court of Original Jurisdiction 
within the meaning of S. 195 (7) (c), Cr. P. C. 
That clause is not limited to the Court of 
Small Causes, but applies to every Court, 
where there is no appeal from its decision. 
Wazir Muhammad v. Hub Lai. 

9 Cr. L. J. 504 : 
2 I. C. 182 : 6 A. L. J. 231 : 

31 All. 313. 

S. 195 (7) (c)— Scope. 

The opening words “ where no appeal lies ” 
refer to cases in which no appeal lies and not 
to Courts against the decision of which there 
is no appeal. A'odhia Parshad v. Ram Lai. 

13 Cr. L. J. 44 : 
13 I. C. 284 : 9 A. L. J. 124 : 

34 All. 197. 

S. 195 — Subordinate. 

A Commissioner is a public servant subordi- 
nate to the Court which appointed him. 
Nana Khandcrao Ghadge v. Emperor. 

28 Cr. L. J. 1021 ; 
106 I. C. 109 : 29 Bom. L. R. 1476 : 

I. L. T. 40 Bom. 12 : 
A. I. R. 1927 Bom. 647. 

S. 195 — Subordination. 

A Joint Magistrate empowered under S. 407 
(2), to hear appeals from Sub-Divisional 
Magistrates, is not a Court to which appeals 
ordinarily lie from such Magistrate within the 
meaning of S. 195 (8) and has no power to make 
a complaint under S. 476-B on an appeal from 
an order of a Sub-Divisional Magistrate refus - 
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ing to make a complaint. Ulohhn Chandra 

Nath V. Emperor. 30 Cr. L. J. 658 : 

116 I. C. 638 : 33 C. W. N. 285 : 

49 C. L. J. 342 : 

I. R. 1929 Cal. 494 : 
56 Cal. 824 ; A. I. R. 1929 Cal. 172. 

S. 195 — Subordination. 

A Magistrate of llie first class is not subordin- 
ate to the District Magistrate for the purposes 
of S. 195. Consequently, the District Magisrratc 
) has no jurisdiction to sanction the prosecution 
V of a complainant in respect of a complaint 
•which has been finally dispo.scd of bj’ another 
Magistrate of the first class. A complainant 
should be examined specifically in respect of a 
complaint, and in the absence of any such 
examination, his complaint cannot, in law, be 
dismissed. AH Muhammad v. Emperor. 

12 Cr. L. J. 539 : 
12 I. C. 515 : 2 P. R. 1912 Cr. : 

11 P. L. R. 1912. 

S. 195 — Subordination — IMunsif, when 

subordinate to Subordinate Judge. 

A Munsif is subordinate to a Subordinate 
Judge within the meaning of S. 105 if appeals 
from the Court of the former are preferred to 
the Court of the latter and “ordinarily lie” to 
his Court. Jagrup Shultid v. Emperor. 

19 Cr. L. J. 4 : 
421. C. 9I5:15A.L.J. 844: 
40 All. 22 : A. I. R. 1918 All. 332. 

S. 195 — Subordinate. 

A Sessions Judge has no jurisdiction to 
quash, on appeal, a sanction granted by a 
Sub-Magistrate for an ofrcnce under S. 182, 
Penal Code, if the latter is not “subordinate” to 
the Sessions .Tudge within the meaning of that I 
term used in S. 195 (6). licddi Tiami Ilcddi v. | 
Public Prosecutor of Kurnool. 

15 Cr. L. J. 612 : 
25 I. C. 524 : 1914 M. W. N. 793 ; 

27 M. L. J. 586 : 
A. I. R. 1915 Mad. 508. 
S. 195 — Subordination. 

Accordingly, where sanction to prosecute under 
S. 195 is refused by a M.agistratc of the Second 
Class, it is not open to a Magistrate specially 
empowered under S. 407 (2) of the Code to 
hear appeals to grant the sanction on appeal. 
Jiwaui V. Emperor. 23 Cr. L. J. 572 : 

I 8 I. C. 412 : 2 L. L. J. 660. 

S. 195 — Subordination — Bench of Honorary 

Magistrates with Second Class powers — Order 
granting sanction — Appeal, when lies. 

An appeal against an order granting sanction 
to prosecute passed by a Bench of Honorary 
Magistrates exercising the powers of a Magis- 
trate of Second Class lies to the District 
Magistrate to whom the Bench of Honorary 
Magistrates is subordinate. Ahmad Husain v. 
Rahman. 26 Cr. L. J. 423 : 

85 I. C. 39 : 26 Oudh 358 : 
A. I. R. 1924 Oudh 239. 

— S. 195 — Subordination. 

Cli (C), Sub-s. 7 of S. 195 cannot be construed 
as if it were ail independent sub-section. 
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The whole Sub-s. (7) is confined to Courts 
against whose decision or some of whose deci- 
sions appeals do lie. The words ‘where no 
appeal lies’ in Cl. (c) of the sub-section do not 
refer to Courts against none of whose decisions 
an appeal lies, but refer to particular cases in 
which no appeal lies. Ambica Tewari v. Em- 
peror. 17 Cr. L. J. 208 : 

34 I. C. 320 : A. I. R. 1916 Pat. 372, 

S. 195 — Subordination — Letters Patent, 

Cl. 10 — Order of sanetion to prosecute by Single 
Judge of High Court — Appeal, maintainability of 
— “Judgment," meaning of — Single Judge of High 
Court, power of — Civil Procedure Code {Act V of 
190S), S. 151 — Inherent jurisdiction. 

No appeal lies from an order of a Judge of 
the High Court sanctioning a prosecution 
under S. 195. Under S. 151 of the C. P. C., 
a High Court has inherent jurisdiction to 
make orders to prevent a miscarriage of 
justice. Ramjas v. Mahadco Pershad. 

\ 17 Cr. L. J. 537 : 

36 I. C, 585 : 14 A. L. J. 1230 : 

A. I. R. 1917 All. 474. 

S. 195 — Subordination — Provincial 

Small Cause Court, whether subordinate to Dis- 
trict Judge. 

A Provincial Small Cause Court is under 
Sub-clause (c) of Cl. 7 of S. 195, to be deemed 
subordinate, for the purposes of that section, 
to tlic Court of the District Judge and the 
latter has, therefore, jurisdiction to entertain 
an appeal or application under Cl. (C) of 
S. 195 against an order of a Provincial 
Small Cause Court granting or refusing 
I sanction for prosecution. Nibaran Chandra 
V. Ak-shon Kumar Dancrjcc. ■ 

18 Cr. L. J. 791 : 

41 I. C. 311 : 21 C. W. N. 948 : 

26 C. L. J. 138 : 

A. I. R. 1918 Cal. 910. 

S. 195 — Subordination — Sanction — 

Munsif exercising Small Cause Court powers, 
xohclher subordinate to Di.stricl Judge. 

A Subordinate Judge or Alunsif exercising 
the powers of a Small Cause Court is 
subordinate to a District Tudge for the purposes 
S. 195. Dhag Singh v. Emperor. 

23 Cr. L. J. 480 : 

67 I. C. 832 : 4 U. P. L. R. Lah. 89 : 

A. I. R. 1922 Lah. 401. 

S. 195 — Subordination — Sanction to 

prosecute — Munsif, whether subordinate to Dis- 
trict Judge or Senior Sub- Judge. 

For the purposes of S. 195, a Munsif is 
subordinate only to the Senior Subordi- 
nate Judge and not to the District 
Judge. The latter has, therefore, no jurisdic- 
tion to grant sanction for a prosecution for 
offences committed in the Court of a Munsif. 
Kanhaya. Lai v. Roshan Mai. 

23 Cr. L. J. 720 ; 

69 I. C. 448. 

S. 195 — Subordination — Sanction to 

prosetute, refusal of — Magistrate specially em- 
powered to hear appeals, if can grant sanc- 
lioni 
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A Magistrate of the First Class upon whom 
special powers of the appeal liave been 
conferred by the provisions of S. 497 (2) 
is not a Court to which an appeal “ordi- 
narily” lies under S. I9a (7) of tlie Code 
from the orders of a lilagistrale exercising 
Second Class powers. Jiwam v. Emperor. 

23 Cr. L. J. 572 : 

81. C. 412 : 2L. L. J. 660. 

S. 195 — Suhordinalion — Sanction to 

prosecute — Sanction granted or refused bp Small 
Cause Court — Appeal to District Judge — *IF/icrc 
710 appeal lies,’ 7ncnning of, in S. 105 (7) 
(c). 

A District Judge cannot entertain an appeal 
under S. 195 (G) against an order granting 
or refusing sanction b}' a Small Cause Cotirt 
situate within tlje local limits of his jurisdic- 
tion. Amhictt Taoari v. Emperor. 

17 Cr. L. 1. 208 ; 

34 I. C. 320: 

A. I. R. 1916 Pat. 372. 

S. 195 — Suhordi}iation — Sanction to 

prosecute 7mdsr S. JS3 — nitlcs for guidance to 
Courts 7naking complaints laid doxon — Process- 
server xohether subordinate to Court issuitig pro- 
cess. 

In considering whether a prosecution is to 
be ordered or not, it is desirable to have 
regard to the interests of public justice 
rather than to the gratification of private 
spite. Regard may also be had to the 
question whether the prayer for prosecution 
is a manoeuvre to obtain an undue advantage 
by embarrassing the defence in a pending 
civil proceeding. Another point wliich might 
well be considered is whether tlierc is 
evidence of any criminal act against each 
individual person against whom it is pro- 
posed to take proceedings and with 
reference to the general question whether 
there is a prima facie case at all, it 
may be examined whether the person 
offended against was in fact following a 
lawful procedure. The process-serving staff 
were not under the rules then in force 
subordinate to the individual Courts issuing 
process for service by them. But the 
position has since been altered by an 
amendment of R. 2-1, at p. IG, Vol. I 
of the Patna High Court’s General Rules 
and Circular Orders (Civil). Bajrang Manoari 
V. Durga Prosad Sao. 38 Cr. L. J. 292 (2) : 

166 I. C. 870 : 9 R. P. 350 : 

3 B. R. 226; 

A. I. R. 1937 Pat. 31. 

S. 195 — Subordination -Sub-Magistrate, 

Court of, whether 'subordinate' to Court of Joint 
Magistrate. 

A Sub-Magistrate is ‘subordinate’ to the 
District Magistrate within the meaning of 
S. 195, and is not subordinate to a .Joint Magi.s- 
trate who hears sippeals from orders of Sub- | 
Magistrates only in such cases as arc made over 
to him by the District Magistrate. Kompello 
Anantaramayya v. Chikknlla Tukkndxi. 

19 Cr. L. J. 483 : 

45 I. C. 147 : 34 M. L. J. 404 : 

1918 M. W. N. 280 ; 23 M. L. T. 285 ; 

7L. W. 533: 41 Mad. 787. 
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S. 195 — Subordination of Courts . 

The High Court is not, for the purposes of 
S. 195, Cr. P. C,, the Court to which the Small 
Cause Court .Judge is subordinate, and, there- 
fore, the High Court cannot sanction the 
prosecution under S, 195 (1) (6). Earn Prosad 
Malta. 10 Cr. L. J. 454 : 

4 I. C. 6 : 13 C. W. N. 1038, 

j S, 195 (1) — Subordination. 

Allhougli Police OlTiccrs in a district are gene- 
rally subordinate to the District Magistrate, 
that is not the subordinate contemplated by 
S. 195 (fl) (1), Cr. P. C. Tl)at clause con- 
templates subordinate to some superior Officer 
of Police. Khazan Singh v, Kirpa Singh. 

24 Cr. L.I. 683 : 
73 I. C. 779 : 4 Lab. 130 : 5 L. J. 372 ; 

A. I. R. 1923 Lab. 341. 

S. 195 (1) fa) — Subordination — Public 

servant, order of, disobeyed — Public servant also 
Court — Sanction to prosecute — Subordination 
for purposes of sanction. 

Under clause (a), sub-s. (1) of S. 195, if a 
public servant making the order is a Court, in 
rc.speet of that order, the Court to which that 
Court would be subordinate would be the Court 
to which apj)enls would ordinarily lie. In re : 
Badiuddin Sarfuddin. 23 Cr. L, J, 576 : 

68 I. C. 416 ; 24 Bom. L. R. 810 : 

A. I. R. 1922 Bom. 453. , 

S. 195 (a) — Subordination of Court. 

A Vill.agc Munsiff is notan officer subordinate 
to the Sub-Magistrate within the meaning of 
S. 195 (a). Vcnkalasami v. A. Narasimhayya, 

8 Cr.L. J. 400 : 

4 M. L. T. 214 ; 18 M. L. J. 584. 

S. 195 (a) — Subordination — Village 

Magistrate as public servant, whether subordinate 
to Sub-Magistrate — Offence of false information 
to Village Magistrate — Grant of sanction by Sub- 
Magistrate — licvocation by District Magistrate — 
Application to High Court — Revision. 

A Village Magistrate is not a “Public Servant” 
subordinate to a Sub-Magistrate within the 
meaning of S. 195, clause (a) of the Cr. P. C., 
and the latter is, therefore, not competent to 
grant sanction for prosecution, in respect of 
an alleged offence under S. 182, Penal Code, for 
giving false information to the Village Magis- 
trate. AVhere a sanction for prosecution for 
an offence under S. 193, Penal Code, is granted ■« 
by a Sub-Magistrate Ijut is revoked by the 
District Magistrate, a further application for 
sanction should be made to the Sessions Judge 
and not to the High Court direct. AVhere no 
such application is made to the Sessions .Judge, 
the High Court -would decline to interfere. 
Pallikuduihan v. Buddu Goundan. 

25 Cr. L. I. 215 ; 
76 I. C. 647 : 45 M. L. J. 553 : 

1923 M. W. N. 745 ; 47 Mad. 229 : 

A. I. R. 1924 Mad. 387. 

— S..195 (1) (b) — Subordination — Subor- 

dmalc Magistrate transferred after disposing of 
a case and acquitting accused — Application for 
sanction to prosecute complainant — Sanction 
given by District Magistrate — Legality of sane- 
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tion — Subordinate Magistrate, whether snbordi~ 

note to District Magistrate. 

After the aeeused had been acquitted and 
the First Class Deputy Jlagistrate, who had 
disposed of the case, transferred from the 
District, one of the acquitted persons applied 
for sanction to prosecute the complainant 
under S. 211, Penal Code. The application 
was made to and granted by tlie District 
Magistrate : Held, that although the cases 
pending in the Court of the transferred 
Deputy Magistrate on the date of his transfer 
were placed before the District Magistrate 
either for disposal by himself or for redis- 
tribution among his subordinate Magistrates, 
he never became the presiding Judge in the 
Deputy Magistrate’s Court and, therefore, 
was not competent to grant sanction as he 
did : Held, further, that for the purposes of 
S. lOS, Cr. P. C., the Court of the Subordi- 
nate Magistrate was not subordinate to the 
District Magistrate but to the Sessions Judge. 
Mofizuddin Ahmed v. liasanta Kumar Ghosc. 

16 Cr. L. J. 640 : 

30 I. C. 464 ; A. I. R. 1915 Cal. 674. 

— S. 195 (3)— Subordination— Court ‘ to 

which appeals ordinarily lie ’, meaning of 
— Change of ordinary forum by notification of 
Government under statutory power, ejfect of— 
Bengal, Agra and Assam Civil Courts’ Act 
{XII of 1S87), S. 21. 

The Bengal, Agra and Assam Civil Courts’ 
Act, 1887, provided that appeals from a 
decree or order of a Miinsif sliall lie to the 
District Judge but the said Act contained a 
provision that tlie Higli Court may direct 
by notification that appeals lying to the 
District Judge from Munsif shall be preferred 
to any Subordinate Judge and the Govern- 
ment in pursuance of this provision pub- 
lished a notification that appeals lying to 
the District Judge of Manbhum from the 
District of .Sambalpur should be preferred 
to the Subordinate Judge of Sambalpur : 
Held, that the Court of the Subordinate 
Judge of, Sambalpur was the Court to which 
appeals ordinarily lay from the District Munsifs 
in the District of Sambalpur, within the 
meaning of S. 19S (3), and was, therefore, 
the superior Court which was empowered 
under S, 470-B of the Code to make a 
complaint which the Munsifs might have made. 
Ramchandra Padhi v. Emperor. 

30 Cr. L. J. 834 : 

117 I. C. 878 : 8 Pat. 428 : 

I. R. 1929 Pat. 478 : A. I. R. 1929 Pat. 367. 

S. 195 (3) — Subordination — Order for 

complaint by Subordinate Judge in exercise of 
“Small Cause powers — Appeal to the District 
Judge, competency of — Oudh Courts Act {IV of 
1925), S. 7, effect of. 

An appeal lies to the District Judge against 
an order under S. 47G-B, passed by a 
Subordinate .Judge in the exercise of his 
powers of a .Judge of a Small Cause Court, 
The original jurisdiction conferred on the 
Oudh Chief Court by S. 7 of the Oudh 
Courts Act,' 1925, is not an ‘ ordinary ’ 
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original jurisdiction within the meaning of 
S. 195 (3). Fanchu v. Jiimman. 

31 Cr. L. J. 205 : 

121 1. C. 90 : 6 O. W N. 848 : 

A. I. R. 1929 Oudh 515. 

S. 195 (6) — Subordination — Appellate 

Court, pozvcT of, to remand case for further 
inquiry — Inherent power of Court to make in- 
quiry. 

Although a Court, before wliich an application 
comes under S. 19.) (C) for re-consideration of 
orders passed by a subordinate Court has no 
power to remand the case for further inquiry; 
it, nevertheless, has inherent power to make an 
inquiry itself and to proceed in accordance 
with law. Baldco Kocri v. Lakshmi Naraijan 
Kttcr. 21 Cr.L.J. 479 : 

56 I. C. 511 : 1 P.L. T. 627 : 

A. I. R. 1920 Pat. 632. 

S. 195 (6) — Subordination — Sanction — 

Superior Court — Collector superior to Tahsildar. 

An application was made for sanction to 
prosecute in respect of a statement made in a- 
mutation proceeding before a Tahsildar. The 
Tahsildar refused to grant the sanction. An 
application was then made to the District 
Magistrate to set aside the order of the 
2'ahsildar : Held, that neither the District 
Magistrate as such nor the High Court has 
jurisdiction in the matter, and that the 
application to set aside the order of the 
Tahsildar should have been made to the 
Collector whose Court is superior to that of the 
Tahsildar within the meaning of S. 195 (0). 
Kiilsum lihanum v. Ghani Ahmed. 

12 Cr. L. J. 109 : 

9 I. C. 635. 

— S. 195 (6) — Subordination — Sanc- 
tion to prosecute — Appeal — Order of Single Judge 
of Chief Court — Power of Division Bench to hear 
appeal. 

S. 105 (C), Cr. P. C., contemplates that a 
sanction may be revoked only by a Court 
which is distinct from and superior to the Court 
granting sanction. A Bench of the Chief Court 
is not a superior Court as regards a Single Judge 
of that Court but is a section of the same Court 
specially empowered to hear appeals from a 
Single Judge. Than Pe v. Ba Than. 

12 Cr. L. J. 469 : 

11 1. C. 1005 : 4 Bur. L. R. 206. 
S. 195 (6), (7) — Subordination — Addi- 
tional Sessions Judge — Magistrate — Subordina- 
tion — Sanction to prosecute — Reasons. 

S. 408, Cr. P. C., makes sentences of a 
Magistrate appealable to the Court of Sessions 
and under S. 409, read with S. 9 of the Code, 
an additional Sessions Judge has jurisdiction 
to hear such appeals. For the purpose of 
S. 195 (7), therefore, a Magistrate is subordinate 
to an additional Sessions Judge and eonsequ- 
ently an Additional Sessions Judge has jurisdic- 
tion to grant sanction refused by a Magistrate. 
A Court should give reasons for granting or 
refusing sanction. Nishi Chandra Chaudhury v. 
Romesh Chandra Sen. 14 Cr. L. J. 195 : 

19 I. C. 195. 

S. 195 (6) (7) — Subordination — Sanction 
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given by Munsif — Appeal, forim of — Mu7isif's 
Court, whether subordinate to that of Senior 
Subordinate Judge. 

A Munsif granted sanction for the prosecution 
of one S. for an offence under S. 210, I. P. C. 
On appeal the Senior Subordinate Judge, 
maintained the order, S. filed an application 
for revision in the High Court : Held, (1) that 
as appeals from the order of decree of a Munsif 
ordinarily lie to the District Court and only in 
special cases to the Senior Subordinate Judge 
the Munsif is subordinate to the District Court 
within the meaning of S. 193 (G), Cr. P. C. : 
(2) that consequently the Senior Subordinate 
Judge had no power to hear the appeal. 
Sunder Singh v. Phunian Singh. 

21 Cr. L. J. 495 : 

26 i. C. 591 : 122 P. L. R. 1920 : 

A. I. R. 1920 Lah. 29. 

S. 195 (6), (7) — Subordination — Sanc- 
tion to prosecute — Bengal Tenancy Act {VIII of 
1SS5), Ss. G9, 70, Collector acting under, whether 
Court subordinate to District Court. 

A Collector acting under Ss. G9 and 70, Bengal 
Tenancy Act, is a Court within the meaning of 
S. 195, Cr. P. C. Proceedings under Ss. G9 and 
70, Bengal Tenancy Act, are of a civil nature 
and the Collector’s Court trying such proceeding 
must be deemed to be subordinate for the 
purpose of S. 193, Cr. P. C., to the principal 
Court of original civil jurisdiction in the 
District, i. e., the Court of the District Judge. 
Per (Richardson, J., hesitating). — The principal 
Court of original jurisdiction within the meaning 
of S. 195, Cl. 7, does not necessarily refer to a 
Court of any particular class. It is a Civil or 
Criminal or Revenue Court as the case may be. 
The words “ where no appeal lies,” in cl. 7, 
S. 195, Cr. P. C., are rvlde enough to include 
both a particular case or class of cases in which 
no appeal lies as well as a Court from which no 
appeal lies in any case, e g., a Small Cause 
Court. Although these words in Gl. 7, S. 195, 
Cr. P. C., are capable of such a wide meaning, 
yet the Legislature referred to Courts whose 
decisions are made final by law, c. g.. Small 
Cause Court. Cha’ndi Charan Giri v. Gadadhar 
Prodhan. 19 Cr. L. J. 273 : 

44 I. C. 177 : 22 C. W. N. 165 : 27 C. L. J. 316 : 

45 Cal. 336 : A. I. R. 1918 Cal. 927. 

S. 195 (7) (a) — Sttbordination — Sanc- 
tion to prosecute, refusal of, by Munsif — Munsif ’s 
Court, whether subordinate to District Judge for 
purposes of S. 195 — Appeal to District Judge, 
whether competent — Procecdurc — Punjab Courts 
Act (III oflOM), S. 39 (4). 

S. 195 (7) (a) lays down that where appeals lie 
to more Courts than one, the Appellate Court 
of inferior jurisdiction is tlie Court to which 
the lower Court is deemed to be subordinate for 
the purposes of the section. Where, therefore, 
on a Munsif’s refusal to sanction a prosecution, 
an appeal was preferred to the District Judge ; 
Held, that as under S. 39 (4) of the Punjab 
Court Act and Chief Court Notification 
No. 4424G, dated 20th .July lOl^,’ certain 
appeals from the Munsif’s decrees lay to the 
Subordinate Judge, the District Judge had no 
jurisdiction to hear the appeal which ought to 
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have been preferred to the Subordinate Judge. 
Labhu Ram v. Nand Ram. 19 Cr. L. J. 975 B : 

47 I. C. 875 : 29 P. R. 1918 Cr. : 
40 P. W. R. 1918 Cr. : A. I. R. 1918 Lah. 400. 

S. 195 (7) — Subordination — Court of 

Subordinate Judge tohclher subordinate to District 
Judge. 

The Court of Subordinate .Judge must, for the 
purposes of S. 195, Cr. P. C. be held to be 
subordinate only to the Court of the District 
Judge. Hubdar Khan v. Sajjad AH Khan. 

20 Cr. L. I. 766 : 
53 I. C. 494 : 22 O. C. 189 : 

A. I. R. 1919 Oudh 181. 

— S. 195 (7) — Subordination — Order by 

Judge in Chambers sanctioning prosecution — 
Appeal, xohclher lies. 

No appeal lies from an order of a Judge in 
Chambers of the Pun jab Chief Court sanctioning 
the prosecution of a person in respect of 
allegations made by him in an affidavit 
presented to the Judge. Ramji Das v. Emperor. 

21 Cr. L. J. 608 : 
57 I. C. 176 : 1 Lah, 259 : 

A. I. R. 1920 Lah. 104. 

S. 195 (7) (c) — Subordination — Sanc- 
tion to prosecute — Presidency Small Cause Court 
— Appeal — Contradictory statements — Penal Code 
(Act XLV of ISGO), S.193— Perjury— Jurisdiction 
— High Court— Appellate Bench. 

A Bench of Judges sitting on the appellate side 
of the High Court has power under S. 195 (7), 
to hear an appeal against an order of the 
Presidenc}’- Small Cause Court, Madras, granting 
sanction to prosecute. The original side of the 
High Court is not a different Court from the 
appellate side. The effect of S. 195 (7) (c), is 
merely to designate the Court to which an 
appeal lies under that clause and not to describe 
the nature of the jurisdiction. When one 
Court dccls with a judgment of another Court 
having power to confirm or to set it aside, the 
jurisdiction its exercises is appellate jurisdic- 
tion. Jamna Das v. Sahapathy Chetli. 

12 Cr. L. I. 545 -. 
12 I. C. 521 : 10 M. L. T. 278 : 
1911 2 M. W. N. 259 ; 21 M. L. J. 1074, 

S. 195 (1) (c ) — Subordination of Courts. 

The Court to which a village Panchayat when 
it is exercising jurisdiction in civil matters, is 
.subordinate within the meaning of S. 195(1) 
(n), Cr. P. C., is the principal Civil Court of the 
District and not the Collector. Emperor v. 
Salig Ram. 32 Cr. L. J. 558 : 

130 I. C. 488 : 1930 A. L. J. 1520 : 
52 All. 1016 ; I. R. 1931 All. 280 ; 

A. I. R. 1931 All. 141. 

S. 195 (6)— Subordination of Courts. 

For the purpose of S. 195 (G), Cr. P. C., a Judge 
sitting on the Original Side is subordinate to 
the Bench hearing appeals from him. Muniswami 
Mudaliar v. Rajaratnam Pillai. 

24 Cr. L. J. 78 ; 
71 I. C. 126 : 16 L. W. 365 : 43 M. L. J. 375 : 
1922 M. W. N. 594 : 31 M. L. T. 287. 
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S. 195 (6), (7) (c ) — Siibordinalion 

Cottrl. 


of 


Cr. P. CODE (1898), S. 195 

S. 195, 526 — Transfer of application 

for sanction. 


A District Munsif acting as a Small Cause 
Court is “ subordinate” to the District Judge 
within the meaning of S. 195 (7), (c), 

Cr. P. C. In re : Appavu Kavun. 

18 Cr. L. J. 46 : 
38 I. C. 878 : A. I. R. 1917 Mad. 749. 

S. 195 (7) (c) — Subordination of 

\ Courts. 

JL As no appeal lies from the decrees of a village 
Munsif, that Court, under S. 195 (7) (c), | 
Cr. P. C. is deemed to be subordinate to the 
principal Court of Original Jurisdiction within 
whose jurisdiction it is situated. Sundar Lai v. 
Emperor. 10 Cr. L. J. 437 : 

3 I. C. 966 : 6 A. L. J. 796 : 

6 M. L. T, 98. 

S. 195 (7) — Subordinatioii of Courts — 

Magistrate, First Class, whether subordinate to 
Sessions Judge. 

First Class Magistrates, when acting as a 
Court, are, for the purposes of S. 195 (7), 
Cr. P. C. subordinate to the Sessions Judge. 
Sant Earn v. Diwan Chand. 24 Cr. L. J. 913 : 

75 I. C. 289. I 


S. 195 — Summonses and orders, issue . 

of — Judicial proceedings — Disobedience— ‘ 
—Court, meaning of. i 

^Thc summonses and orders referred to in the I 
group of offences mentioned in Cl. (o) of | 
Sub-s. 1 of S. 105, when issued by a Magistrate i 
or Judge, are issued judicially and where I 
sanction is given to prosecute for disobedience ' 
of such summonses or orders, such sanction is 
issued by the same autliority, namely, the ' 
Court. The word ‘ Court’ in Sub-s. 7 of S. 195, 
is not confined to Cls. {b) and (c) of Sub-s. 1 
of the section. Sub-s. 7 is enacted for the 
purpose of explaining what 'is subordinate 
within the meaning of Sub-s. 0, where the 
authority giving or refusing is a Court, and 
does not purport to confine its operation to 
Cls. {b) and (c) of Sub-s. 1. Where, therefore, 
sanction is given with reference to an offence 
against a Court, the appeal is governed by 
Sub-s. 7. Arunachalam Pillai v. Ponnusr.oaini 
Pillai. 20 Cr. L. J. 78 : 

48 I. C. 878 : 35 M. L. J. 454 : 

‘ 8 L. W. 422 ; 24 M. L. T. 396 : 

42 Mad. 6 ; 1908 M. W. N. 224 : 

A. I. R. 1919 Mad. 610. 

S. 195 — Superior Court — Power of. 

Per Mookerjec, J. — Where a subordinate 
Court refuses sanction under S. 195, the 
superior Court is authorized either to confirm 
that order, or to grant sanction, but it has no 
power to remand the case for further inquiry 
and for final disposal in accordance with the 
result thereof. In the case of an Act which 
creates a new jurisdiction, a new procedure, 
new forms and remedies there in prescribed and 
no others must be followed. Budhu Lai v. 
Chotlu Cope. 18 Cr. L. J. 497 : 

39 I. C. 465 : 21 C, W. N. 269 : 

5 C. L. J. 193 : 44 Cal. 816 : 

A. I. R. 1918 Cal. 850. 


Assuming that a petition under S. 195, is a 
petition in a criminal case, a 'transfer under 
S. 52G, can only be made to a Court to which 
the Court before which the application is 
pending is subordinate. Ehambareswara Iyer 
v. Vccrabadra Thevan. 11 Ci'. L. J. 534 (a) : 

7 I. C. 861 : 1 M. W. N. 459. 

S. 195 (1) (b), 476— Trial without 

complaint. 

Suit by C for declaration that recital in deed 
executed by B to A is false — Recital held 
false — ^Trial of A for fabricating false evidence, 
without complaint by Court is legal. In re : 
Mohaniraj Krishna Korbalkar. 

32 Cr. L. J. 589 : 
I. R. 1931 Bom. 181 : 
129 I. C. 581. 
A. I. R. 1930 Bom. 337. 

S, 195 (6) — Use of power. 

The power conferred by S. 195 (C), should 
be most sparingly used, especially in the 
direction of granting a sanction to prosecute 
which has been refused by a lower Court on 
reasonable grounds. Shankar Rao v. Shaik 
Baud. 8 Cr. L. J. 351 ; 

4 N, L. R. 140. 

S. 195~Fage(C sanction. 

Where a sanction order said that the accused 
were to be prosecuted in respect of the com- 
plaint of a certain date and as a matter of 
fact there was no complaint of that date : Held, 
that the order was bad for vagueness. 
Bholti v. Emperor. 11 Cr. L. J. 438 ; 

7 I. C. 51. 

S. 195— Validity — Sanction for prose- 

cution — Prosecution begun under old Code — 

Proceedings after introduction of nao Code. 

The alteration in S. 105, Cr. P. C., as to the 
procedure relating to the grant of sanction for 
prosecution introduced by Act XVIII of 1923 
cannot invalidate proceedings validly begun 
under the old procedure. Wasi/rfeo v. Emperor. 

27 Cr. L. J. 181 : 
91 I. C. 997 : A. I. R. 1927 Nag. 71. 

S. 195 (1) (c) — Village Munsif com- 
plaint — Sanction. 

Under S. 195, (t), (a) sanction for prosecution 
is not necessary when a public servant, like 
a Village Munsif, against whom the offence 
has been committed, is himself the complain- 
ant. Public Prosecutor v. Mari Mudali. 

25 Cr. L. J. 221 : 
19 L. W. 30 : 76 I. C. 653 : 12 Lah. 30 : 
1924 M. W. N. 145 : A. I. R. 1924 Mad. 730. 

S. 195 — Want of complaint. 

The provisions of S. 195 (5), onlj' apply 
when a Court has, on the application of some 
person, sanctioned the trial of any of the 
offences named in S. 195, and cannot apply to 
a case sent to a Magistrate under S. 47C, for 
an order under the latter section is not a 
sanction. Though want of sanction under 
S. 195, may not vitiate a trial, yet where 
there has b een no complaint under S. 195, as 
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regards the offence of which the applicant has 
been found guilty, the absence of a complaint 
is not a mere irregularity but is fatal to the 
trial. Nanakram v. Emperor. 

20 Cr. L. J. 770 (b) : 

53 I. C. 610. 

S. 195 {l)~lVantof complaint — Effect 

of. 

Where action under S. 467, I. P. C,, against 
the partj' to the proceeding before a Court has 
been quashed for want of complaint of Court 
in which the offence was committed, there is 
no reason to quash proceeding against his co- 
accused for abetting offence under S. 467- 
Assudomal Ramdas v. Jhamandas Hotchand 
Main. 41 Cr. L. J. 861 : 

190 I. C. 222 : 1940 Kar. 435 : 

13 R. S. 73 : A. I. R. 1940 Sind 100. 

S. 195 — Want of sanction — Penal Code 

{Act XLV of ISGO), S. 193 — Complaint for fabri- 
cating false evidence, ivhcthcr sufficient for taking 
cognisance of off c7icc of giving false evidence — 
Complaint tinder S. 193, essentials of — Order for 
prosecution under S. -176, tohethcr makes up for 
absence of complaint — Want of complaint, 
whether curable by S. 537. 

A complaint merely quoting S. 193, but .alleg- 
ing fabrication of false evidence without any 
allegations of having given false evidence can, 
in no sense, be deemed to be a complaint for an 
offence of intentionally giving false evidence. 
The want of a complaint for a particular 
offence is quite a different thing from an error, 
omission or irregularity in the complaint. 
It affects the jurisdiction of the Court and the 
legality of the trial and is not curable by 
S. 537, Cr. P. C. Satti Reddy v. Emperor, 

31 Cr. L. J, 1060 : 

126 I. C. 530 : A. I. R. 1930 Rang, 153. 

Ss. 195 (b), 476 — JVant of sanction 

(b) — Sanction and trial by same court in different 
capacities — Irregular sanction proceedings — 
A'oficc necessary in sanction proceedings — Indian 
Penal Code, Ss. 20G, 421, 494. 

A decree-holder applied for e.vccution jigainst 
the produce of a giras. The produce was 
attached, but the attachment was removed 
under order of the Agent. Jleanwhile the 
judgment-creditor presented a criminal comp- 
laint to the executing court, in its capacity as 
a Magistrate, alleging fraudulent removal of 
the produce, and charging the judgment- 
debtors under Ss. 200, 421, 424, I. P. C., and 
their creditors with abetment. Process was 
issued, but, before its hearing, the complainant 
asked for the sanction necessary under S, 195 
(b), Cr. P. C. It being granted without hearing, 
the judgment-debtors approaehed the 
Agent’s Court, alleging that the complaint was 
entertained without sanction, and that no 
notice had been given them before the sanc- 
tion was granted : Held (in revision) that (1) 
as all civil appeals from that court lay to the 
Agent’s Court, it was that court whicli should 
be approached to get the sanetion revoked ; (2) 
that the Magistrate had no jurisdiction to issue 
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process, he being bound to examine the 
complainant at once on oath under S. 200, 
C. P. C,, and tliat there was no 
option in the matter and that his %vriting must 
be distinct from the written complaint: (8) that 
the complaint was bad for want of sanction, 
sanction being a condition precedent to the 
complaint and so there was no jurisdiction to 
hear the complaint in respect of S. 206, I, P. C. 
(4) that,, while it was not legally necessary 
that notice should be given, nevertheless it 
was highly desirable that notice should be 
given ; that, when a court has given sanction 
upon legal evidence, recorded by itself, 
or upon judicial records (which were them- 
selves a guarantee of due enquiry) it was 
perhaps not always necessary to give the 
accused a chance of clearing himself : that, 
as there was no Jinal order in this case, 
the provision in S. 537 (b), Cr. P. C.. did not 
apply; the principle being that where a final 
order or decision had been given, want of 
sanction would not be a good plea, unless the 
accused had been materially prejudiced; and 
that if there was no final order, there was no 
reason why an error of this kind should not 
be corrected while there was still time ; Held, 
also that the Magistrate could have acted 
under S. 476, Cr. P. C., but that, as he did not 
do so, that section did not apply; and that 
though there were rulings to show that sanc- 
tion given and trial conducted by the same 
authority in two different capacities, was not 
illegal, the accused might reasonably apply for 
transfer (to tlie District Magistrate). Bhagal 
Jethsur Jiva v. Sha Amratlal. 4 Cr. L. J. 375 : 

16 K. L. R. 195. 

S. 195 (1) (a) — Want of complaint — 

Effect of. 

The fact that no complaints required by 
the mandatory provisions of S. 195 (1) (a), 
Cr. P. C., were made, makes the trials 
nugatorj". Rabu v. Emperor. 

41 Cr. L. J. 228 : 

185 I. C. 745 : 1940 O. L. R. 43 : 

1940 O. W. N. 118 ; IS Luck. 344 : 

12 R. O. 278 : A. I. R. 1940 Oudh 241. 

S. 195 — Withdrawal of complaint by 

Civil Court — Duty of Magistrate. 

Where a Civil Court, making complaint for 
offences under Ss. 183, 1S5, Penal Code, 

being satisfied that there was sufficient cause 
for the dissobedience of its order, requests 
that the complaint may be withdrawn, the 
Criminal Court to which the complaint was 
made will not ordinarily be justified in re- 
fusing to allow withdrawal. Emperor v. Ram 
Nath Bux Singh. 27 Cr. L. J. 1247 : 

98 I. C. 63 : 3 O. W. N. 757 : 

A. I. R. 1927 Oudh 51. 

S. 195 (1) (a) — Withdrawl — Petition to 

Toithdraio complaint. 

Petition to District Magistrate to with- 
draw complaint made by Joint Magistrate — 
Summary dismissal, is not legal Petition 
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lies to District Jlapislrato. In tc : Na"u 
ScTvm. 35 Cr. L. J. 1134 : 

ISO I. C. 773 : 1934 M. \V. N. 483 (2) ; 
40 L. W. 90 : 67 M. L. J. 195 : 
57 Mail. 1101 : 7 R. M. 29 ; 
A. I. R. 1934 M.nd. 473. 

S. 196. 

Sec also (i) Cr. P. C., S. 21. I. 

(j’ij Penal Code, 18(i(), S. 171 (1). 

Ss. 196, 235, 237 — Amending Act — 

Ejjccl—Opcration of .'is. I'lr,, Si:, 'jrs, ZIT, if 
' barred by Criminal Lato AmrndwrnI Act. 

Anytinng cont.aincd in the Criniinal Law 
Amendment Act, docs not liar tlic operation 
of tlie provision of the Code of Criminal Pro- 
cedure ns contained in .S. l!)(i, or .Ss. 2.3.7, 
220 and 2.37 to which latter provisions, refer- 
ence is made in .S. 4(1.3 of the Code. Jiten- 
dra bbalh Gupta v. Emperor. (.S. R.) 

38 Cr. L. J. 818 : 

169 I. C. 977: 10 R. C. 69: 

A. I. R. 1937 CnI. 99. 

S. 196 — Applicahility (as amended ) — 

Complaint reoardiny the falsity of Uelurn of Elce- 
tion Expenses Kithout order of or under the 
authority from Government — Cognizanee by 
Magistrate — Piuijab Eleclorat Jliites, It. .» (I ) — 
Il'orrfs “in a judieiol proceeding," rchctlicr affect 
S. mo, Criminal Proeeduec Cr<de, ns amended. 

In R. .7 (-t) of the Punjali Eleclornl Rules, 
Ihc words “in .a judicial proecedinji” by a 
3inRistrnte do not override or amplify the 
dear provision.s of tlie amended S.’ ItiO, 
Cr. P. C., and, tlierefore, do not empower a 
.Magistrate to take. eogniza:iee of a eompiaint 
regarding the falsity of a Return of tCIcetion 
Expcnse.s, unless the complaint is filed by the 
order of or under the authority from the 
Governor-General in Council, etc., as laid down 
in the amended .S, itiO, Cr. P. C. Singh 
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S. 196 — Construction — Complaint. 

j There i.s nothing in S. 19(1 to warrant the 
] construction that the actual complaint must 
j be authorised by tlie Local Government, The 
I only question wliieh t '.e Court has to consider 
I with reference to the section is : Whether 
] the complaint it is asked to entertain is a 
1 complaint made by order or under nutliority of 
' Government. In re : Stdiramania Siva. 

! 9 Cr. L. J. 108 : 

3 I. C. 22 : 5 M. L. T. 1 : 

32 Mad. 3. 

S. 196— Contents of sanction — Order of 

Government sanctioning proseeution — Eorm of 
■ order. 

Xo .sj)ceinl mode is laid down in the Criminal 
Procedure Code whereby under .S. 190 the order 
j or sanction of Government to prosecute for 
certain ofTcnees is to be conveyed to the ofliccr 
I who puts the law in motion. It need not con- 
, tain the charge of the offence. All that the 
j Court has to sec is, whether the complaint was 
j made by the order or under the authority of 
Government. In re i Sarayana Menon. 

! ■ 25 Cr. L. J. 401 : 

: 77 r. C. 481 : A. 1. R. 1925 Mad. 106. 

• — S. 196 — Contents of sanction — Sanction 

I to prosecute — Eorm of sanction. 

Tlie Law docs not l.ay down any particular 
fonn in which the sanction to prosecute for an 
, offence under .S. 124. A of tlie Penal Code should 
1 be aeeonied. 'I'lic saneliou is sudicicnl if it 
I names the persons to be prosecuted and speoi- 
Ties the sections under which they are alleged 
to have committed the ('ffeiiec, as also the 
period of their aetivily. 3’lie mere fact that 
the sanction does not speeifv the ullcranees of 
the accused would not affect its validity. 
Eishrn .Singh v. Emperor. 25 Cr. L. J. 279 : 

I 76 I. C. 871 : A. I. R. 1923 Lah. 333. 


Narinjan Das. 26 Cr. L. J. 1234 : 

88 I. C. 850 : 6 Lah. 188 : 

A. I. R. 1925 Lah. 449. 

S. 196— Authority. 

The authority under S. 190 need not in the 
case of “Local- Government" be signeil per- 
sonally by the Lieutenant-Governor; it is 
enough if It is signed by one of his accre- 
dited and Gazetted Ollieer.s. Apur'ia Erislma 
Emperor. 7 Cr. I-. I. 10 : 

7 C. L. J. 49 : 35 Cal. 141 : 

2 M. L. T. 500. 

S. 196 — Complaint — Sanction. 

S. 190, Cr. P. C. requires that no ease under 
S. 124-A, Penal Code, shall be taken cogniz- 
ance of except upon conqilaint made wilii the 
authority of tlie Local Government, Where 
the letter of authority did not specify the 
name of the accused but he was indicated 
from the first and his name was siipiilied at 
the commencement of the Police Court pro- 
ceedings : Held, it was a suHicicnt compliance 
with the section. Apurba Krishna v. Emperor. 

7Cr. L.J. 10. 

7 C, L. J. 49 : 35 Cal. 141 : 

2M. L. T. 500. 


S. 196— Examination of Complainant. 

The person who signs the letter of authority 
is not the coiniilainant and it is not necessary 
to examine him. The person who armed with 
the authority makes the application to the 
Court for the apprehension of the acemsed is 
the complainant and his examination is to be 
taken. A Presidency Magistr.itc need not at 
this stage administer an oath to the complain- 
ant nor reduce his complaint into writing. 
Apurba Krishna v. Emperor. 7 Cr. L. J. 10 : 

7 C. L. J. 49 : 35 Cal. 141 : 

2 M. L. T. 500. 

S. 196— Initiation and cognizance — 

Magistrate, initialing proceedings, if disqualified 
to receive complaint. 

There is no bar to a Magi.str.atc receiving a 

complaint by reason of the fact that lie sub- 

mitted a report to Government lor tlie purpose 

of obtaining the sanction required under 

S. 190. Mohammad OziuUah v. Ectn Madhab 

Clmivdhurti Ct. L. J. Ill ; 

ClioMatiury. ^ ^ _ ^5 c. W. N. 878 : 

36 C. L. J. 180 : 50 Cal. 135 ; 
A. I. R. 1922 . 



1491 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1492 


Cr. P. CODE (1898), S. 196 

S. 196 — Potocrs of Court — Penal Code 

{AclXLV of mO), Ss. 121- A, 12d-A—Prosccu- 
iion order by Government for xoagin^xoar — Sedi- 
tion, eonviction for. 

Wlierc on n prosecution instituted against 
certain persons on a complaint filed by the 
Local Government that “they committed 
offences punishable under S. 121-A of the Penal 
Code, in that they at diverse places”, within a 
certain district, “and at various times and on 
various occasions” during certain months 
“conspired to wage war against Ills Magesty 
the King-Emperor”, the Court finds that the 
facts proved do not constitute the offence to 
wage war punishable under S. 121-A, Penal 
Code, but that they do constitute an offence 
punishable under another section comprised 
in Chap. VI of the said Code, viz., sedition 
under S. 121-A, the Court is not competent 
to take cognizance of such other offence and to 
convict the accused jiersons thereof. U. Nyan 
Neln Da v. Emperor. 27 Cr. L. J. 107 : 

97 r. C. 51 : 4 Rang. 131 : 

A. I. R. 1926 Rang. 169. 

S. 196 — Powers under, 

S. 100, Cr. P. C. reserves to the local Govern- 
ment the power of determining whether 
cognizance shall be taken by the Court of any 
offence punishable under Cliap. VI of the 
Penal Code e.vcept S. 127. It is beyond the 
competence of the Government to delegate to 
any other body or person the discretion it 
implies. Darindra Kumar v. Emperor. 

11 Cr. L. J. 453 ; 

7 I. C. 359 : 37 Cal. 467. 

S. 196 — Potoers of Court. 

The provisions of the Cr. P. C., alloAving the 
Court to frame a charge of the offence it finds 
to be proved, to alter the charge or to conviet 
of an offence of which a charge has not actually 
been framed, must be read subject to the 
provisions of S. 190 of the Code. Nyan 
Neill Da v. Emperor. 27 Cr. L. J. 107 : 

97 I. C. 51 : 4 Rang. 131 : 

A. I. R. 1926 Rang. 169. 

S. 196 — Presumption. 

It must be presumed that all official acts have 
been duly performed and S. 114 of the Evidence 
Act amply supplies all omissions in the method 
of communication of the sanction to the 
Prosecuting Officer and the Magistrate, where 
the sanctions as they originally stood contained 
a misdescription of the articles on which the 
prosecution was based and this was rectified 
by a subsequent sanction filed in course of the 
trial : Held, the petitioner \vas not prejudiced 
and the defect was cured by S. .537 of the 
Cr. P. C. Apurba Krishna v. Emperor. 

7 Cr. L. J. 10 : 

7 C. L. J. 49 : 35 Cal. 141 : 

2 M. L. T. 500. 

S. 196 — Sanetion by Government — Sanc- 
tion for actual words of camplaint, whether 
necessary. 
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The Government authorized the District 
Magistrate by telegram to prosecute the accused 
under S. 124, Penal Code, after consultation 
with the Public Prosecutor and directed the 
District Magistrate to submit the complaint 
prepared ‘for issue of supplemental sanction’ : 
Held, (1) that the last clause of the telegram 
should be read apart from the rest of the 
order and that it was intended to refer back 
to the first portion of the telegram or to limit 
the authority given : (2) that the telegram 

contained sufficient sanction under S. 190, 
Cr. P. C. In re : Varadarafudu Naidu, 

20 Cr, L. J. 186 : 

49 I. C. 602 ; 36 M. L. J. 64 : 

25 M. L. T. 15 : 1918 M. W. N. 926 : 

42 Mad. 180 : A. I. R. 1919 Mad. 968. 

S. 196 — Sanction of Local Government, 

absence of, effect of. 

Where the law says that it is a condition 
precedent to a prosecution in respect of certain 
offences that a sanction must be obtained from 
the Local Government, it is not open to any 
subordinate authority to override the provisions 
of the law by saying that the offence also falls 
under a different definition and that, therefore, 
the offender may be prosecuted without any 
sanction. Ttam Nath v. Emperor. 

26 Cr. L. J. 362 : 

84 I. C. 714 : 22 A. L. J. 1106 : 

47 All. 268 : A. I. R. 1925 All. 230. 

S. 196— Sanction — Sedition— Sanction 

by Government for prosecution, requisite of— 
Sanction by telegram— Proof that telegram was 
sent by Local Government, absence of — Presump- 
tion — Evidence Act (/ of 1S72), S. 88— Supple- 
mentary sanction after filing of complaint, 
legality of. 

The sanction of a Local Government to prose- 
cute a person for an offence under S. 124-A, 
Penal Code, communicated by telegram must 
be proved to have emanated from the Govern- 
ment. The Court is forbidden by the e.xpress 
provisions of S. 88 of the Evidence Act to make 
any presumption as to the person by whom 
the telegram is sent. A sanction given after 
the filing of a complaint does not fulfil the 
requirements of S. 199, Cr. P. C. The sanction 
must, in order to satisfy the section, have been 
the act of the Local Government and not 
of a single member of such Government. 
Varadarajulii Naidu v. Emperor, 

20 Cr. L. T. 455 ; 

51 1. C. 343 : 37 M. L. J. 81 : 

1919 M. W. N. 669 : 

42 Mad. 885 : A. I. R. 1920 Mad. 928. 

S. 196 — Sanction — To be specific. 

A sanction under S. 190, to prosecute an 
accused should be specifically directed to the 
particular sections of Chap. VI of the Code 
in respect of w’hicli proceedings are to be 
taken and the order should be preceded by 
and be the result of a deliberate determination 
that proeeedings shall be taken in respect of a 
particular section or sections and no other. 
It is opposed to the true intention of S. 190, 
to give a roving power to determine under 
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what sections proceedings should be taken. 

Pullen Veelil Kunhi Kadir v. Emperor. 

23 Cr. L. J. 203 : 
65 I. C. 859 : 1922 M. W. N. 71 : 
15 L. W. 311 : 30 M. L. T. 135 : 
52 M. L. J. 108 : A. I. R. 1922 Mad. 126. 

Ss. 196, 537 — Conlenls of sanclion — 

Order under S, 196 sanclioning prosecution — 
Omission to address Magistrate concerned — 
Irregularity. 

An order of the Government sanctioning, 
under S. 196, the prosecution of a person 
for a political offence did not say in its 
body to whom the order was given but the 
District Magistrate, the Special Magistrate and 
the Public Prosecutor concerned were desig- 
nated below it. It was objected that the order 
was open to objection on the ground that it 
was not given to any determinate person : 
Held, (1) that the order must be taken as 
addressed to the persons designated below Avho 
were the persons concerned in the holding of 
the trial j (2) that even if the objection was 
valid, the omission was a mere irregularity 
covered by S. 537. In re ; Mandayapurath 
Eresakuily. 24 Cr. L. J. 539 : 

73 I. C. 155 : 17 L. W. 100 : 
44 M. L. J. 166 ; A. I. R. 1923 Mad. 328. 

S. 196, scope of. 

Under S. 196 it is not necessary that the 
actual words of the complaint should be 
sanctioned. In re : Varadarajudu Naidu. 

20 Cr. L. J. 186 : 
49 I, C. 602 : 25 M. L. T. 15 : 
36 M. L. J. 64 : 1918 M. W. N. 926 : 
42 Mad. 180 : A. I. R. 1919 Mad. 968. 

S. 196 — Scope. 

Per Napier, J . — S, 190 is not an enabling 

section. It is a disenabling section and must 
be read simply as requiring the specific autliori- 
ty of Government for institution of the pro- 
ceeding and nothing more : In re : Varadarjudu 
Naidu. 20 Cr. L. I. 186 ; 

49 I. C. 602 ; 25 M. L. T, 15 : 
36 M. L. J. 64 ; 1918 M. W. N. 926 : 
42 Mad. 180 ; A. I. R. 1919 Mad. 968., 

— ^ S. 196 — Who is to sign sanclion — 

Evidence Act {I of 1872), S. 78— Application of 
— Sanction to prosecute signed for Chief Secre- 
lury, if evidence of authority of Local Govern- 
m ent — Presum ption. 

A letter issued from the office of the Chief 
Secretary to the Government convejung 
sanction, under S. 196, Cr. P. C., to a pro- 
secution under S. 294-A, Penal Code, which 
IS not signed by the Chief Secretary, but by 
some other officer on his behalf is no legal 
proof that the Local Government has ordered 
or authorised the prosecution. The capacity 
of the Cliief Secretary being that of a deleg- 
ate of the head of the Local Government 
the order could not be certified on his 
behalf. In such a case the order must be 
proved according to the provisions of S. 78 
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of the Evidence Act. Muhammad Oziullah v. 
Beni Madhab Chowdhury. 24 Cr. L. J. Ill : 

71 1. C. 239 : 26 C. W. N. 878 : 

36 C. L. J. 180 : 50 Cal. 135 • 
A. I, R. 1922 Cal. 298. 

— S. 196-A — Conspiracy — Charge of cheat- 

ing — Forgery committed to cheat — Object of con- 
spiracy — Abetment of forgery — Sanction of Local 
Government. 

Where the object of a conspiracy is to com- 
mit forgery, there can be no prosecution for 
such a criminal conspiracy without the sanc- 
tion of the Local Government under S. 196-A 
of the Cr. P. C. But this is not so, where 
the main eharge is that of cheating, in which 
it is not necessary at all to mention, as the 
object of the eonspiracy, forgery eommitted 
not for its own sake but in order to cheat a 
person in a way in which, if he had known 
the fact, he would not have parted with the 
money. If cheating is carried out by means 
of forgery, it does not follow that the provi- 
sions of S. 196-A of the Cr. P. C.- would 
apply. For a prosecution of an offence of 
forgery, no sanction is necessary under S. 196-A 
and no distinction can be drawn between the 
offence of forgery and the offence of abetment 
thereof. Bishambhar Nath Tandan v. Emperor. 

26 Cr. L. J. 1602 : 
90 I. C. 706 : 2 O. W. N. 760 : 
A. I. R. 1926 Oudh 161. 

Ss. 196-A, 239 — Conspiracy to obstruct 

Police and slop sale of certain goods — Unlawful 
assembly — Rioting — Murder committed in course 
of rioting — Resposibilily of members of unlawful 
assembly — Senterree — Same transaction — Joint 
trial, liability of. 

A large crowd of men assembled at a village 
and agreed among themselves to proceed in a 
body to a certain Police Station there to 
threaten and to obstruct the Sub-Inspector of 
Police and the Policemen with him in the 
discharge of their duty and then to proceed 
to a certain bazar and stop the sale of in- 
toxicants, meat, fish, etc. It was also agreed 
that if the Sub-Inspector of Police did not 
act in a certain manner and offered resistence, 
he and the Policemen with him would be 
assaulted. The crowd then proceeded towards 
the Police Station and on arrival there, start- 
ed an altercation with the Sub-Inspector of 
Police. Their behaviour and attitude was 
such that if they had been called upon to 
disperse they would not have done so. During 
the course of the altercation, the members of 
the crowd [.began to throw stones at the 
Police. The Police then fired, killing two men 
and wounding several others. The mob in- 
flamed to fury tlien murdered the Police In- 
spector and several other Police and chaukidars. 
Some of the members of the crowd were 
charged with offences under Ss. 120-B and 302 
read with S. 149 of the Penal Code and were 
convicted of the latter offence at one trial : 
Held, that the charge against the accused 
being that the events which occurred at the 
Police Station followed upon the alleged 
criminal conspiracy arrived at between the 
accused at the village and were so connected 
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therewith, not merely by sequenee of time 
but by the link of causation, as to make the 
conspiracy at the village and the subsequent 
assault on the Policemen at the Police Station 
parts of the same transaction, within the mean- 
ing of that expression in S. 239 of the Cr. P. C.. 
the joint trial of the accused was perfectly 
justified ; that in order to decide whether the 
joint trial of the accused was or was not 
legal, the Judge had to look to the case for 
the prosecution as set forth in the charges 
themselves and that it was not necessary for 
him to consider what the position would be 
if he eventually came to the conclusion either 
that no offence punishable under S. 120-B 
was committed by any of the accused or that 
if any offence was so committed, it was one 
excluded from his cognizance by S. 19G-B of 
the Cr. P. C. Abdullah v. Emperor. 

27 Cr. L. J. 193 : 
' 92 I. C. 145 : A. I. R. 1924 All. 233. 

■ S. 196-A — Consent. 

A Chief Presidency Magistrate has no power 
to give consent to the initiation of proceedings 
for an offence under S. 120-B, Penal Code, 
without being empowered in tins behalf by the 
Local Government. In re : Alexander George 
Gray. 35 Cr. L. J. 1330 : 

151 I. C. 476 : 36 Bom. L. R. 320 : 
58 Bom. 480 : 7 R. B. 65 : 
A. I. R. 1931 Bom. 183. 

S. 196-A— Consent — Penal Code {Act 

XLV of I860), S. 120-B -Opium Act {I of 1878) 
S. 9 — Conspiracy for illicit transport of opium — 
Warrant issued for offence under Opium Act only 
— Charge for conspiracy— Consent of Government 
obtained after warrant but before framing of 
charge — Trial, legality of — Cognizance, what 
amounts to. 

Proceedings against the accused were started 
upon a report made by an Excise Inspector in 
v/hich the nature of the case was set out as one 
under S. 9 of the Opium Act read with S. 120-B 
of the Penal Code. Warrants for arrest were 
issued for offence under S. 9 of the Opium Act, 
and the proceedings went on as being under 
the said section only. Tiie Excise Superinten- 
dent when examined as a prosecution witness, 
produced an order of the Government, dated 
12th September, 1925, consenting to initiation 
of proceedings against the accused under 
S. 120-B of the Penal Code read with S. 9 of 
the Opium Act. A charge under S. 120-B, 
Penal Code, with S. 9 of the Opium Act, was 
then framed and the accused convicted ; 
Held, that the Magistrate took cognizance of 
the case under S. 120-B of the Penal Code not 
when he issued the warrant, but only when he 
framed the charge and inasmuch as the date of 
framing the charge was subsequent to the 
order of the Government giving consent to the 
prosecution, the trial was not illegal, for want 
of previous consent under S. 19G-A, Criminal 
Procedure Code, Ali Mia. v. Emperor. 

'28 Cr. L. J. 466 : 

101 I. C. 594 : 54 Cal. 155 : 
A. I. R. 1927 Cal. 296. 
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S. 196-A — A consent. 

Where the consent is obtained only after the 
initiation of proceeding.? and the accused have 
not been prejudiced in their defence, the 
defect is merely technical and does not render 
the trial illegal. Abdul Rahman v. Emperor. 

36 Cr. L. J. 982 t 
8 R. C. 21 : 62 Cal. 749 : 

156 I. C. 678 : A. I. R. 1935 Cal. 316. 

S. i96-A — Interpretation of — Non-cog- 

nizable offence — District Magistrate, whether can 
sanction prosecution. 

The words “not punishable with death, trans- 
poration or rigorous imprisonment for a term 
of two years or upwards” in S. 19G-A govern 
only a cognizable offence and have no appli- 
cation to the case of a non-cognizable offence. 
A District Magistrate empowered under the 
section has, therefore, authority to sanction 
prosecution for a non-cognizable offence with- 
out regard to the amount of punishment provi- 
ded therefor. Thakar Das v. Emperor. 

19 Cr. L. J. 12 : 

42 I. C. 924 : 15 A. L. J. 841 : 

40 All. 41 : A. I. R. 1918 All. 345. 

S. 196-A — Object — Committal after 

magisterial inquiry or conviction after full trial 
on charge of conspiracy — Ho previous sanction — 
No prejudice to accused — JVant of sanction if 
makes conviction improper. 

It was with a view to safeguarding *^citizens 
against prosecution on frivolous charges of 
criminal conspiracy tiiat S. 19G-A, Cr. P. C., 
was enacted at the same time as S. 120-B, 
Penal Code, insisting upon the previous approval 
of Government or of some senior and specially 
empowered Magistrate before such proceedings 
can be even initiated. If this safeguard is 
ignored by Magistrates, they should be suitably 
admonished. But when a case has been initiated 
and has ended in conviction, it is obvious that 
there never was any innocent person to be 
protected from persecution. In other words 
S. 19G-A was designed not as a loophole of 
escape for persons committed after full magis- 
terial inquiry on a charge of criminal cons- 
piracy or convicted after full trial of criminal 
conspiiacy. If proceedings are initiated with- 
out formal sanction and end in the conviction 
of certain persons for criminal conspiracy, the 
conviction should be upheld unless it can be 
shown that any one of the persons convicted 
was prejudiced by the formal defect complained 
of. In rc : Matlimoggala Venkataramiah. 

39 Cr. L. J. 266 ; 

173 1. C. 26 : 46 L. W. 709 : 

1937 2 M. L. J. 862 ; 

1937 M. W. N. 996 : 

10 R. M. 515 ; A. I. R. 1938 Mad. 130. 

S. 196-A — Object. 

S. 19C-A does not alter the former law. It 
only prohibits entertainment of certain com- 
plaints for conspiracy under S. 120-B, I. P. C., 
without sanction. Muhammad Bachal Abdullah 
V. Emperor 35 Cr. L. J. 812 : 

148 I. C. 687 : 6 R. S. 200 : 

A. I. R. 1934 Sind 4. 
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S. 196-A — Sanction. 

Absence of sanction — Magistrate should dis- 
miss complaint but should not asic Public 
Prosecutor to get it. If moved can grant him 
lime to get sanction. jiJnharnniad Bachul 
Abdullah V. Emj)cror. 35 Cr. L. J. 812 ; 

148 I. C. 687 ; 6 R. S. 200 : 
A. I. R. 1934 Sind 4. 

S. 196-A — Sanction. 

Conspiracy to commit cognizable offence — 
Simply because accused have committed non- 
cognizable offences for such purpose, sanction 
under S. inO-A is not neccssarj'. In re : Patri 
Venkata IJanumnntha Jiao. 35 Cr. L. J. 631 : 

148 I. C. 281 : 1933 M. W. N. 1409 ; 
39 L. W. 91 : 66 M. L. J. 193 : 
57 Mad. 545 : 6 R. M. 456 : 
A. I. R. 1934 Mad. 88. 

S. 196-A — Sanction. 

For a prosecution under S. 120-B, Penal Code, 
where the object of tlic conspiracy was to 
commit an offence under S. 60 (a) of the U. P. 
Exxise Act, sanction under S. (2), 

Cr. P. C., is not necessary. Vmpcrur v. Moham- 
mad Yakub. 33 Cr. L. J. 373 : 

137 I. C. 73 : I. R. 1932 All. 270 : 

A. I. R. 1932 All. 73. 

— — — S. 196-A — Sanction. 

Object to commit cognizable offence punish- 
able with rigorous imprisonment for over two 
years — Sanction, is not nccessarj’. Ramjanam 
Taeari v. Emperor. 36 Cr. L. J. 856 ; 

155 I. C. 866 : 14 Pat. 717 : 
10 P. L. T. 348 : 7 R. P. 634 : 
A. I. R. 1935 Pat. 357. 

S. 196-A — Sanction. 

Prosecution not alleging that the conspiracy, 
subject-matter of charge, was to commit illegal 
act other than the offence — offence cognizable 
and punishable nith imprisonment for 2 or more 
years — Sanction of Local Government to pro.'-c- 
cutc, is not necessary. Ram Bur, v. Emperor. 

35 Cr. L. J. 1349 : 
151 I. C. 442 : 1934 A. L. J. 852 : 
7 R. A. 163 ; A. I. R. 1934 All, 61. 

S. 196-A — Scope. 

S. 190-A applies only to a prosecution for 
conspiracy punishable under S. 120-B of the 
Penal Code and not for abetment of con- 
spiracy punishable under S. 109 of the latter 
Code. Abdul Rahman v. Emperor. 

26 Cr. L. J. 1329 ; 
89 I. C. 305 : 3 Rang. 95 : 
A. I. R. 1925 Rang. 296. 

S. 196-A, Cl. (2) — Direction bp Magis- 
trate whether Sanelion — Penal Code [Act XLV 
of ISGO) S. 120 (b) — Conspiracy — Sanction, nature 
of — Magistrate, direction by, whether amounts to 
sanction. 

One D presented a petition to a District 
Magistrate making certain allegations against j 
a Tahsildar. D stated before a Junior Magis- I 
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j tratc, who was sent for local inquirj-, that be 
really had no complaint to make but that he 
had been instigated by certain other persons to 
make a false complaint. The District Magis- 
trate dismissed the complaint under S. 20:i and 
ordered another Magistrate to make an enquiry 
as to tile origin of the complaint. Tlic Magis- 
trate reported that D and certain other persons 
h.ad conspired to defame the Tahsildar. The 
District Magistrate, tliercupon, directed the 
. prosecution of D and the other persons for an 
I offence under S. 120 (b) of the Penal Code and 
sent the ease for trial to a Magistrate. Tlie 
accused pleaded that tlicrc was no proper 
.sanction witliin tlie meaning of S. 196-A, Cl. (2) 
Cr. P. C. for their prosecution : Held, that 
the direction by the District Magi.stratc, who 
was empowered by a Government. Notification 
to give sanction, was a valid sanction within 
the meaning of S. 19C-A, Cr. I’. C. Thakiir Das 
V. Emperor. IS Cr. L. J. 634 : 

39 I. C. 1002 : A. 1. R. 1917 All. 438. 
S. 196-A, Cl. (2)~Transfcr. 

Transfer of the ease to some otiicr Magis- 
trate is not justified because the Magistrate 
h.ad to examine the papers of the case before 
granting his consent under S. 19C-A, Cl. (2), 
Hiralal Das v. Emperor. 35 Cr. L. J. 714 : 

148 I. C. 558 (2) : 38 C. W. N. 581 : 

6 R. C. 468 : A. I. R. 1934 Cal. 391. 

Ss. 196-A (2), 195 — Criminal conspi- 
racy. 

The proviso to S. IfiO-A lays down that 
where the criminal conspiracy is one to which 
the provisions of Sub-s. (4) of S. 105 apply, 
no sanction is necessary. Emperor v. Nund Lai, 

39 Cr, L. J. 765 : 

176 I. C. 654 : 40 P. L. R. 815 : 

11 R. L. 221 : A. I. R. 1938 Lah. 526. 

S. 196-A (2) — Consent. 

Previous consent of Local Government not 
obtained — No objection taken during inquiry 
or trial— Verdict of jury and conviction not 
illegal. Ilanif v. Emperor. 34 Cr. L. J. 56 : 

140 I, C. 723 : 1. R. 1933 Cal. 29 : 

A. I. R. 1932 Cal. 786. 

S. 196-A (2) — Sanction — Conspiracy to 

commit non-cognizable offence — Some accused 
parties to proceedings iit which offence is commit- 
tcd^Sanclion for prosecution under S. 120-B, 
Penal Code (Act XLV of IStlO), is not necessary 
in ease of such accused but is necessary in case 
of others. 

Where a non-cognizable offence is committed 
and several persons are charged for conspiracy 
to commit the offence but some only are 
parties to the proceedings in which the offence 
was committed, no sanction is necessary for 
prosecution under S. 120-B, Penal Code, in the 
case of such accused but is necessary in the 
case of others who are not parties to the pro- 
ceedings. Emperor v. Nand Lai. 

39 Cr. L. J. 765 : 

176 I. C. 654 : 40 P. L. R. 815 : 

. 11 R. L. 221 : A. I. R. 1938 Lah. 526. 
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S. 196-A (2) — Sanction — Object of con- 
spiracy, to commit non-cognizablc ojfcnce — Sanc- 
tion under S. W6-A (2), whether essential to give 
jurisdiction to Court — Object of conspiracy 7ohcn 
and how to be determined. 

The jurisdiction of the Court to take cogni- 
zance of an offence of conspiracy under 
S. 120-B, Penal Code, depends according to the 
terms of S. 19G-A (2), Cr. P. C„ upon the 
object of the conspiracy. If the object is to 
comniit®non-cognizable offence, undoubtedly 
sanction under that section is essential to give 
jurisdiction to the Court. The object of the 
conspiracy has to be determined at the initial 
stage not only by reference to the sections of 
the penal enactment referred to in the com- j 
plaint but also upon the facts narrated therein 
and the evidence tendered before the Magis- | 
tratc. There is a cognizable difference between • 
the object of a conspiracy and the means ' 
adopted to realize the object. If they arc 
separable, then, even if the object is sought to • 
be attained by resort to non-cognizablc 
offences, no sanction is necessary. It does not 
matter if the object is erroneously mixed up i 
with the statement of metliod of attaining it 
in the body of the complaint. It is perfectly 
open to the lilagistratc upon the evidence to 
dissect the facts in order to decide the question 
of sanction. Ramchandra Rango Sawkar v. 
Emperor. 40 Cr. L. J. 579 : i 

181 I. C. 870 ; 41 Bom. L. R. 98 : ' 
11 R. B. 356 : A. I. R. 1939 Bom. 129. j 

S. 197. 

Absence of sanction. 

Accountant. 

Acting as such Public Servant. 

Addition of Parties Charge. 

Applicability. 

^Authority. 

Canal Zaildar. 

Cane Inspector. 

■ Chairman Municipality. 

Chairman of Union Commitlce. 

Chairman, Union Panchayat. 

Contents of Sanction. 

Effect of Amendment, 

■ Excise Inspector. 

■ Forest Ranger. 

Form of Sanction . 

Inspector of Police. 

Irregularity. 

Judge. 

Karnam. 

Liquidator. 

Magistrate. 

Manager. 

Material time, 

Member of Debt Settlement Board, 

Member of District Counsel. 

Member of Non-City Municipality. 

Member of Notified Area. 

Member of Village Panchayat. 
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Mistake. ’ 

Mukhtarkar. 

Municipal Chairman. 

Municipal Commissioner. 

Municipal Secretary. 

Notice. 

Object. 

OlTiciating Kulkarni. 

Order. 

Police Constable, 

Polling Oniccr. 

Power of Local Government. 

President of Panchayat Court. 

President of Taluka Board. 

Procedure. 

Prosecution of Public Servant. 

Protection under, 

Provision Mandatory. 

Public Servant. 

Question of fact. 

Receiver. 

Revenue Patil. 

Revision. 

Sanction. 

Scope. 

Sub-Inspector. 

Sub-Inspector of Police. 

Subordinate. 

Sub-Registrar. 

Taking Cognizance, 

Talayari. 

^Taluq Board President, 

Union Cliairman (Madras), 

Vakalatnama. 

Valandar Patil. 

Village Magistrate. 

— ^’■illagc Munsif, 

Village Police Patil. 

S. 197. 

See also (/) Bengal Municipal Act, 1884, 
Ss. 28 (1), 21 (1). 

(i7) Cr. P. C., 1898, S. 195 (6). 
(Hi) Penal Code, 1890, Ss. 19, 21. 

S. 197 — Absence of sanction — Effect, 

Where the sanction obtained by S. 197 of the 
Cr. P. C. is not obtained prior to the proceed- 
ings, the proceedings arc void. Kalu Mahadtt 
Patil V. Emjwror. 28 Cr. L. J. 534 ; 

102 I. C. 342 : 29 Bom. L. R. 707 : 

A. I. R. 1927 Bom. 432. 

S. 197 — Accountant. 

Government transferring ijower to appoint 
assistant accountant, to Deputy Commissioner — 
Such accountant committing breach of trust : 
Held, that no previous sanction of Government 
was necessary, and that offence committed was 
not in discharge of olficial duty. Emperor v- 
Maung Ba Maung. 36 Cr. L. J. 1272 : 

157 I. C. 1034 : 13 Rang. 540 : 8 R. Rang. 134 r 
A. I. R. 1935 Rang. 263. 

S. 197 — ‘Acting as such public servant,' 

meaning of. 

^yhere the initial jurisdiction is wanting and 
a jurisdiction is assumed by an official who, in 
such assumed capacity, acts to the prejudice 
of a person, he is not acting ‘as such public 
servant’ within the meaning of S: 197. Wiiere, 
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however, the official lias jurisdiction to take 
cognizance of a matter and in professedly 
exercising that jurisdiction commits an offence 
or acts ultra vires of his powers, he is acting 
‘as such public servant’ within the meaning 
of the section. If he simply uses his position 
•as a public servant to commit an illegal act, he 
is not within the protection afforded by the 
section, Tlic test is not whether the particular 
act is within Ids powers, but whether he acted 
in the capacity with which lie is clothed. 
Sankaralitiga Tevan v. Avudni Animal. 

17 Cr. L. J. 394 : 
35 I. C. 826 : A. I. R. 1917 Mad. 657. 

S. 197 — Addilion of Parlies charge. 

The considerations which arise in a case to 
wliicli S. 197 is applicable arc essentially 
different from those considerations of policy 
which underlie the grant of sanction under 
S. 190. Girdhari Lai v. Emperor. 

12 Cr. L. J. 217 : 
10 I. C. 156 ; 11 P. R. 1911 Cr. ; 
32 P. VV. R. 1911 Cr. : 146 P. L. R. 1911. 

S. 197 — AppUcabiliti/— Acting or pur~ 

porting to act in the discharge of ofjicial dull/, 
meaning of. 

The words 'while acting or purporting to act’ 
in the discharge of his official duty in S. 197, 
imply that there must be something in the 
nature of an olficlnl character attached to the 
act itself, that the act must in fact he done 
or purported to bo done as an official net in 
pursuance of the public office hold by the 
public servant. Amanat Ali v. Emperor. 

31 Cr. L. J. 430 ; 
122 I. C. 627 : 33 C. VV, N. 1058 : 

A. I. R. 1929 Cal. 724. 

S, 197 — AppUcabiliti/. 

For the application of S. 197, it is not 
sufficient that the accused should be a public 
.servant at the time of the offence. The accused 
must also be a public servant at tlic time when 
he is accused, that is at the time when the 
accusation is made against him either by a 
complaint or a Police report. Where, therefore, 
the accusation was made against the accused 
before the JIagistratc at tlic lime when he had 
eeased to bo a public servant, the .sanction 
is not necessary. Suraj Narain Chiiube v. 
Emperor. 39 Cr. L. J. 925 : 

177 I. C. 462 : 1938 A. L, J. 649 : 
11 R. A. 201 ; I. L. R. 1938 All. 776 : 

A. I. R. 1938 All. 513. 

S. 197 — Applicability. 

In order to attract the provisions of S. 197, 
the act must be so connected with the official 
duty as to become inseparable from it. It 
must be so eonnccted with the official act ns to 
form part of the same transaction. Earn Singh 
V. S. R. Rizwi. 36 Cr. L. J. 650 ; 

155 I. C. 126 : 15 P. L. T. 775 ; 
14 Pat. 299 : 7 R. P. 552 ; A, I. R. 1935 Pat. 52. 

^S. 197 — Applicability— It is enough 

if the act is done under cloak of office. 

S. 197 applies, to acts committed by a public 
officer, although these acts were not part of 
his public duty. If he committed the act under 
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the cloak of his official position, then he is 
protected. To hold otherwise would be to 
narrow down the protection almost to a 
vanishing point. In re : S, Y. Patil of Amroali. 

39 Cr. L. J. 146 ; 

172 I. C. 669 : 10 R. N. 272 : 

A. I. R. 1937 Nag. 293. 

S. 197 —Applicability — Offence, by public 

servant — Prosecution — Uccc.ssity of sanction. 

In the ease of a criminal breach of trust by a 
public servant, it would be essential to 
.show before S. 197 would be applicable, that 
mi.sappropriation had taken place ns an official 
net or at least under the oloak of what pur- 
ported to be an official net. The mere fact 
that property was entrusted to the accused as 
a public servant and his position ns a public 
servant afforded him an opjsortunity for the 
commission of tlic offence is not enough. 
Amanat Ali v. Emperor. 31 Cr. L, J. 430 : 

122 I. C. 627 : 33 C. VV. N. 1058 : 

A. 1. R. 1929 Cal. 724. 

S. 197 — .•Ipplieability. 

Where a Ivulkarni and a Revenue Putil 
forcibly removed an alleged encroachment 
without maldng any report to tlicir superior 
olficcr.s with a view to orders being issued 
for the removal of Uic cncroacliment, and 
assaulted the person who had encroached : 
Held, that their actions were not done in 
the discharge of their official duties as public 
servants and S. 197 had no application. 

! Ilanmant Shrinivas v. Emperor, 

31 Cr. L. J. 353 . 

1221. C. 118 : 31 Bom, L. R. 789 
‘ A. I. R. 1929 Bom. 27S- 

■ Ss. 197, 195, 196— Applicability. 

There is a marked distinction between the 
classes of offences dealt with in S. 195, 
clauses (6) and (c), and tliose dealt with in 
S. 197. A Court granting sanction under 
S. in.*, Cis, [b) and (c), docs so in connec- 
tion witli offences committed in or in relation 
to any proceeding in such Court, and it 
therefore acts in its judicial capacity in 
granting or refusing tlic sanction upon legal 
evidence. But the Government in according 
or withliolding sanction under .S. 197 for 

the prosecution of a public servant in 
rc.spect of an olTcnce alleged to have 
been committed bj' him as such public 
servant, nets purely in its executive capacity, 
and the sanction need not be based upon 
legal evidence. The Government does not 
act in a judiciai c.apacity, nor does it exercise 
a judicial function in autliorising or sanction- 
ing a prosecution under S. 19G and 197. 
There is nothing in tlic word “ sanction ” 
to “import a judicial element into the act 
of the executive.” In re : Kalagava Bapiah. 

1 Cr. L. J. 275 : 
I. L. R. 27 Mad. 54: 2 Weir 227. 

S. 197 (1) — Applicability — Delegation 

by Government of its power to appoint and 
remove officer — Sanction to prosecute officer, 
if necessary. 

The delegation .by the Local Government 
of its power to appoint an officer only 
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means that the Local Government performs 
that act itself throii^ii the medium of a 
particular oiRoer as the channel through 
which -it is done. It is an ordinary 
case of qiii fucil per aliiim facil per sc. It 
is, no doubt, done in accordance with the 
delegation: but nevertheless it remains the 
act of the Local Government. The sanction 
of the Local Government is, therefore, 
necessary under S. 107 (1), for the prosecu- 
tion of the olRccr. Tanya v. The King. 

29 Cr. L.J. 614: 
175 I. C. 442 : 1938 Rang. 104 : 

10 R. Rang. SOS (2) : 
A. I. R. 1938 Rang 181. 

S. 197 — /hdUoriiy. 

The authoritj' which gives sanction to prose- 
cute a public servant should spccifj' the offence 
for which sanction is accorded, and not leave 
that responsibility to any authority subordinate 
to it. In re : Abdul Qndir Sahib. 

17 Cr. L. J. 168 : 
33 I. C. 613 : 1916 1 M. W. N. 384 : 

A. I. R. 1917 Mad. 344. 

S. 197 — Canal Ziladar — Sanction 

necessary. 

A Canal Irrigation Department Zilladar 
appointed bj' the Local Government, before 
the right to appoint such Ziladars was given 
to the Chief Engineer of the Department, 
cannot be prosecuted witliout the previous 
sanction of the Local Government under 
S. 197. Emperor v. Khan Chand. 

24 Cr. L. J. 411 : 
72 I. C. 523 : A. I. R. 1922 Lah. 337. 

S. 197— Cone Inspector — Criminal Pro- 
cedure Code {Act V of 1S9S), S. lOj—Offcnccs 
under Ss. 500, oOi, 500, Penal Code (Act XLV of 
1860), by Cane Inspector zohilc investigating 
conduct of complainant in selling cane — Cog- 
nizance of case xvilhout sancUoJi of Local Govern- 
mcnl. 

Where a complaint of offences under 
Ss. 500, 504 and 500, I. P. C., committed 
by a Cane Inspector while investigating 
into the conduct of tlic complainant in 
selling cane is made against the Cane 
In.spector, the QIagistrate cannot take cog- 
nizance of tlie complaint without the 
previous sanction of the Local Government. 
Mukti Narayan Gir v. Emperor. 

41 Cr. L. J. 349 : 
186 I. C. 627 : 20 P. L. T. 947 : 
6 B. R. 377 : 12 R. P. 534 : 
A. I. R. 1940 Pat. 97. 

S. 191— Chairman of Municipality- 

Public Servant — Chairman of Municipalitn in 
Bengal. 

The Chairman of a iMunicipality under the 
Bengal Municijjul Act is a public sei’vant 
within the meaning of S. 197, Cr. P. C., 
who is not removable from liis office save 
by or with the sanction of the Local Govern- 
ment. Ram Narayan Sarora v. Parsivanath Sen 

30Cr. L.J. 348 ’: 
114 I. C. 785 : 32 C. W. N. 1035 : 

I. R. 1929 Cal. 273 : 
56 Cal. 227 : 
A. I. R. 1928 Cal. 516. 
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S, 197 — Chairman of Union Committee 

— Prosecution — Sanction of Local Government, 
whether necessary. 

A Chairman of a Union Com nittee who can, 
under certain circumstances, be removed 
from his office by the Commissioner, cannot 
be .said to be not rcmo%mble from his 
office save by the Local Government, within 
the meaning of S. 197. Consequently the 
sanction of the Local Government is not 
necessary for the prosecution of such a person 
under S. 197. Mohammad Yasin v. Emperor. 

26 Cr. L. J. 1178 : 

88 I. C. 602 : 29 C. W. N. 650 : 

52 Cal. 431 : 

A. I. R. 1925 Cal. 782. 

S. 197 — Chairman, Union Panehayat — 

Sanction to prosecute public servant “not remov- 
able from office xoithout the sanction of local Gov- 
ernment." 

A Chairman of a Union Panehayat formed 
under the Local Boards Act is a public 
servant. He does not cease to be a public 
servant “not removable from office without 
the sanction of the Local Gonernment,” 
within the meaning of S. 197, Cr. P. C., 
by the mere fact that the Government de- 
legated their powers of appointment to Pre- 
sidents of Taluk Boards under S. CO of the 
Local Boards Act. The delegation merely 
means that the Local Government performs 
that act through the medium ol a particular 
officer as the channel through which 
it is done, and it is an ordinary case of 
qui facil per alium facit per se. In re : 
Abdul Khadir Saheb. 

17 Cr. L. J. 168 : 

33 I. C. 648 : (1916) 1 M. W. N. 384 : 

A. I. R. 1917 Mad. 344. 

S. 197 — Contents of Sanctloxi. 

In granting sanction under the section, 
the Government need not specify the 
offence with the same degree of 
precision as in a charge. Jehangir 
Ardcsliir Coma v. Emperor. 

28 Cr. L. J. 1012 : 

106 I. C. 100 ; 29 Bom. L. R. 996 : 

A. I. R. 1927 Bom. 501. 

S. 191— Contents of sanction— Sanction, 

if should be addressed to any particular Court ^ or 
officer — Sanction giving facts and prosemition 
under any section disclosed thereby permitted — 
One section specifically mentioned — Prosecu- 
tion under that section — Sanction held 
valid. 

There is nothing in S, 197, Cr. P. C., 
which requires that the sanction should be 
addressed to any particular Court or officer 
or that orders under the second part of the 
section should necessarily be passed in every 
case. Where the preamble to the Government 
resolution in which the sanction for prosecu- 
tion under S. 197 as given, sets out the 
whole of the facts, the sanction being 
given for a prosecution for any offence which 
those facts might be held to disclose, S. ^ 477, 
Penal Code, being specifically mentioned 
and the accused are prosecuted under that 
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and no other section, the sanction is valid. 

Dcsaibhai Khushalbhai Patel v. Emperor, 

39 Cr. L. J. 214 : 
172 I. C. 873 : 39 Bom. L. R. 1056 : 

I. L. R. 1937 Bom. 918 : 

10 R. B. 298: 
A. I. R. 1938 Bom. 50. 

S. 197 — Contents of sanetion — Sanetion 

to proseeutc public servant — Offence, designation 
) of, whether necessary. 

•*' ^^^le^e a Collector sanctioned the prosecution 
of a Kulkarni and a Patil “for cheating or 
for such other offence with which it may 
be necessary to prosecute them in connection 
with obtaining :noncy from ryots" : Held, 
that the offence or offences which might be 
established in connection with obtaining 
money from ryots were suincicntly designated 
in the sanction, and that the sanction 
was not invalid on account of vagueness. 
Emperor v. Madhav Laxaman. 

20 Cr. L. J. 71 (B) : 
48 I. C. 871 : 20 Bom. L. R. 607 : 

43 Bom. 147: 
A. 1. R. 1918 Bom. 117. 

S. 197 — Contents in sanetio/i — Specifica- 
tion of offence with precision. 

. The Government need not, in granting .sanc- 
/tion under S. 197, spccifj' the offences with 
'^llie same precision as is necessary in a charge. 
Girwardhari Lai v. Emperor. 

10 Cr. L. J. 463 : 
4 I. C. 13 : 13 C. W. N. 1062. 

S. 197 — Sanction — Effect — Sanctio/i 

under S. 197 — Sanction to prosecute under 
S. 161, or any other section of Penal Code — 
Valid. 

The Local Government granted sanction for 
the prosecution of one of its servants of an 
offence under S. 10], Penal Code, “or any 
other section of the Code that maj’ be 
found to be applicable to the offence in 
respect of the offence briefly described in 
the schedule annexed.” In the schedule the 
alleged facts of the offence were briefly set 
forth : Held, that the sanction was not 
vague or indefinite. The Local Government 
had not delegated its function under S. 107, 
Cr. P. C., to any other person or body. It 
^auctioned the prosecution of one of its 
servants upon a given set of facts ; and 
while the Government was itself of opinion 
that the said facts constituted an offence 
under S. 101, Penal Code, it left it to 
the Court (which alone could decide the 
matter) to determine whether upon these 
facts the offence fell under S. 101 or 
any other section of the Penal Code. 
Girdhari Lai v. Emperor. 

12 Cr. L. J. 217 : 
10 I. C. 156 : 11 P. R. 1911 Cr. : 
32 P. W. R. 1911 Cr. . 
146 P. L. R. 1911. 

S. 197 — Effect of amendment. 

The decisions under the Code of 1808 can 
no longer be authority on the changed 
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language of Act XVIII of 1923. Jtijjavarapu 

Gangaraju v. Kandiboyinu Venki. ■ 

30 Cr. L. J. 264 : 

118 I. C. 102 : SOL. W. 116 : 

57 M. L. J. 31 : 52 Mad. 602 : 

I. R. 1929 Mad. 742 : 1929 M. IV. N. 387 : 

A. I. R. 1929 Mad. 659. 

S. 197, 530— Excise Inspector — Duty of 

E.rcisc Sub-Inspcclor to sign (crtificatc for goods- 
imported in bond to Afghanistan — He signing know 
ing that goods were not so imported — Act, whether 
I hi discharge of official duty — Previous sanction 
necessary — Trial along with other accused — 

Sanction for his prosecution not obtained — 
Whole trial held without jurisdiction and void. 

It was part of duly of an Excise Sub- 
Inspcclor to sign certificates in respect of 
goods imported in bond into Afghanistan ; 
he did sign the certificates Icnowing that the 
goods to which they referred had never 
been so imported and not only was he enabled 
to do this by bis ofiicial position but it was 
essential to tiic success of his conspiracy 
to deceive the Treasury Oliiccr that he should 
purport to do so in his ofiicial capacity and 
that he should lead tiic Treasury Officer to 
! believe that he had done so : Held, that in 
1 signing the certificates in the manner he 
purported to act in discharge of hi,s official 
duty. Accordingly before he could be prose- 
cuted for doing so, it was necessary that 
sanction should have been given by the 
nuthoritj’ empowered to remove him from 
office, namely the Local Government. For 
Avant of sanction, llic trial Magistrate acted 
I without jurisdiction Avhen taking cognizance 
I of his alleged offence : Held, further, that 
where a Magistrate tried all tlie accused in 
a joint trial, though he Avas not empoAvered 
to try one of them, the sanction of the 
Local GoA’crnmcnt being nccessarj' for his 
prosecution and such sanction not having 
been obtained, the proceedings of the Magis- 
trate AA-erc A'oid not only against such accused 
but the Avhole trial against all the accused 
AA-as A'oid as being Avithout jurisdiction. 
Emperor A'. Fazal liahman. 38 Cr. L. J. 1042 : 

170 I. C. 772 : 10 R. Pesh. 23 : 

A. I. R. 1937 Posh. 52. 

S. 197 (1) — Excise Inspector — U. P. 

Excise Act {IV of 1910), S. 10 (2) (f)— 

Excise Inspector, whether removable from office 
by Excise Commissioner — Sanction for prose- 
cution, ivhcthcr necessary. 

An Excise Inspector in the U. P. is remoA'a- 
blc from his office by the Excise Commissioner 
and the sanction of the Local GoA-ernnieiit 
is not, therefore, necessary under S. 197 (1), 
for the prosecution of such Inspector. Jalal 
ttd-Din v. Emperor. 27 Cr. L. J. 345 ; 

92 I. C. 857 : 24 A. L. J. 230 : 

48 All. 264 : A. I. R. 1926 All. 271. 

S. 197 — Forest Ranger removable from 

office by Conservator, sanction under S. 197 for 
prosecution of, not necessary. 

A Forest Ranger in the Central Provinces 
is not a public scrA'ant not remoA'able from 
his office Avithout the sanction of the Govern- 
ment of India or the Local Government. 
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Consequently the previous sanction of the 
Government to prosecute a Forest Ranger for 
an offence committed by him in his official 
capacity is not necessary under S. 197. 
Kirpasingh v. Emperor. 23 Cr. D. J. 397 : 

67 I. C. 349 ; A. I. R. 1922 Nag. 174. 

S. 197 — Form of sanction — Order for 

prosecution, form of. 

No form is necessary for an order for 
sanction to prosecute under S. 197. P. M. 
Saman v. Emperor, 21 Cr. L. J. 584 : 

57 I. C. 104 : A. I. R. 1920 Pat. 237. 

• S. 197 — Form of sanction — Sanction, 

form of. 

No set form of sanction is required bi' S. 197 
(1) of the Cr. P. C. Hcymardingner v. Emperor. 

21 Cr. L. J. 760. 
58 I. C. 344 : 2 U. P. L. R. Lah 170 : 

A. I. R. 1920 Lah. 254. 

S. 197 — Inspector of Police — Sanction 

under S. 197, whether necessary for prosccu- 
iion of Inspector of Police under Bombay Police 
Act. 

An Inspector of Police cannot claim that he 
is removable from office only with the pre- 
vious sanction of the Local Government. 
Sanction \mder S 107, is not, therefore, neces- 
sary for the prosecution of an Inspector of 
Police. Niaz Muhammad Muhammad Bahsh v. 
Emperor. 40 Cr. L. J. 695 : 

182 I. C. 513 ; 12 R. S. 18 : 1939 Kar. 652 : 

A.I. R. 1939 Sind 148. 

S. 197 — Irregularity — Complainant exa- 
mined — Sanction obtained later on — Case trans- 
f erred to another Magistrate — Such Magistrate 
should re-examine complainant — Failure, however 
held, did not vitiate proceedings. 

Where a Magistrate in a prosecution of a 
public servant under S. 477, Penal Code, takes 
.the statement of the complainant and later 
on applies for the necessary sanction of the 
Local Government and after the getting of 
the sanction, the case is transferred to another 
Magistrate, the latter Magistrate should re- 
examine the complainant : Held, however, that 
his failure to do so, was merely a technical 
irregularity and did not vitiate the proceed- 
ings. Desdibhai Khushalbhai Patel v. Emperor. 

39 Cr. L. J. 214 : 
172 I. C, 873 : 39 Bom. L. R. 1056 : 
I. L. R. 1937 Bom. 918 : 10 R. B. 298 : 

A. I. R. 1938 Bom. 50. 

S. 197 — Judge — Public Officer, prosecu- 
tion of — Sanction of Government — High Court. 

Munsif at the hearing of the complainant’s 
case asked him why he had not brought 
his witnesses, and the comjffainant replied 
that his witnesses were to attend that day 
before another Munsif. Upon this the 
Munsif broke out into the most foul abuse 
of his female relatives which greatly incensed 
the complainant. On coming out of Court 
after getting a date fixed in his case the 
complainant told the people present in the 
Court premises that they must have heard 
how he had been insulted by the Munsif and 
that he would take steps to get himself righted 
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at the Sadar. The complainant then 
started for the city and had gone some distance 
when the Naib Sheriff and three persons seized 
him and took him back to the Court-room. 
The Munsif again abused his female 
relatives and made him sit in the Court-room 
for four hours in illegal confinement and at 
last told him that he would be let off if he 
wrote a petition asking for forgiveness or 
would be sent to the judicial lock-up. 
The complainant wrote such a petition under 
the undue pressure of the Munsif on which he 
■was released. It was contended on behalf of 
the accused at the trial that in the absence of 
sanction as required by S. 197, the Magistrate 
had no jurisdiction in the matter and asked 
the Mrgistrate to determine the question 
of jurisdiction before proceeding with the 
trial. The Magistrate declined to do so. On 
revision : 7/e/d, that the contention urged 

on behalf of the accused, Munsif, was valid and 
the proceedings before the Magistrate in the 
case must be quashed as held without juris- 
diction. Chaudhry Amir Singh X. Emperor. 

2 Cr. L. J. 119 : 

6 P. L. R. 53. 

S. 197 — Karnam. 

Where the Karnam of a village also acting 
as Village Magistrate, is charged under S. 411, 
Penal Code, with having dishonestly received, 
stolen property, sanction under S. 197 is not' 
required for his prosecution. Erranhi Ven- 
kalasubbn Bao v. Emperor. 

34 Cr. L. J. 526 (1) : 

143 I. C. 102 : 1932 M. W. N. 1075 : 

I. R. 1933 Mad. 271 (1) : 

A. I. R. 1933 Mad. 270. 

S. 197 — Liquidator. 

A liquidator ■who misapproijriates money 
which has come into his custody as liquidator 
cannot be said to be acting or purporting to 
act in the discharge of his o.fficial duty, and 
assuming that a Liquidator appointed under the 
Bombay Co-operati%m Societies Act is a Judge 
within the meaning of S. 19, Penal Code, no 
sanction under S. 197, Cr. P. C., is necessary 
to prosecute him for misappropriation of money 
received by him as Liquidator. Gulabmiya 
Dagrumiya v. Emperor. 32 Cr. L. J. 281 : 

129 I. C. 344 : 32 Bom. L. R. 1134 : 

I. R. 1931 Bom. 152 : 

A. I. R. 1930 Bom. 487'- 

S. 197 — Magistrate — Complaint against 

Magistrate — Acts done in exercise of powers 
vested by law. 

A Court is not competent to take cognizance 
of a complaint against a Magistrate under 
S. 219 or S. 842 of the Penal Code, without 
the sanction required by S. 197, Cr. P. C., if 
all the acts that the accused is alleged to have 
done ■\vere done in the exercise of the powers 
vested in him by law, though such power 
might have been abused. Baisnab Charan 
Taran v. Sukhamoy Chattdhuri. 

22 Cr. L. J. 585 : 

62 1. C. 825 : 25 C. W. N. 956 ; 

A. I. R. 1921 Cal. 388. 

S. 197 — Magistrate. 

Magistrate using insulting language while 
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holding Court and complainant was in witness- 
box — Absence of sanction, is a bar to taking 
cognizance of complaint. Sulcilco v. Emperor. 

36 Cr. L. I. 331 (2) : 

153 I. C. 403 : 7 R. A. 492 ; 

4 A. W. R. 666 : A. I. R. 1934 All. 978. 

S. 197, 215 — Manager — Chota 

Nagpur Encumbered Eslalcs Act (f'i of 
ISTGJ, S. 21 — Manager appointed under S. 21 — 
Public servant under S. 10, Penal Code (Ael 
XLV of ISGO) — Saurtion far his prosecution 
for acts done in public capacitij is neces- 
sary. 

While exercising the functions referred to 
to in Part IV of the Chota Nngpnr I'hiciiin- 
befed Estates Act, relating to the settle- 
ment of debts, the manager is a .Iiidge with- 
in the meaning of S. 0 of the Penal Code. 
That being so, S. 107, Cr. P. C., debars 
his prosecution on a charge of any of the 
ofTonccs alleged to have been committed by 
him while acting, or pni porting to act, in 
the discharge of his ollicinl duty. This 
section has been completely recast by the 
Amending Act of 102:i. tIic amendment has 
widened the scope of the section and now 
protects the persons referred to in it, not 
only in respect of offences committed while 
acting in the particular capacity referred to 
in the section, but in respect of offence 
committed while acting, or jnirporting to 
act, in the discharge of olHcial duties also. ' 
That the Manager under Chota Nagpur j 
Encumbered Estates Act, is an oiricinl there 
can be no doubt. S. 21 of the Chota Nagpur 
Encumbered Estates Act, declares that every { 
Manager appointed under the Act shall be i 
deemed a public servant •within the meaning j 
of the Penal Code. In his capacity as 
manager, it is his duty to pass bills' for 
work done by the Contractor, .so that, while 
passing the bill or bills, the Manager is 
acting in his official capacity and in dis- 
charge of his official duty, ' and, if it is 
found that ho has committed an act at a 
time when he was doing (or ])urporting to 
do) an official duly, this will be sufficient 
to attract the provisions of S. 107 of the 
Cr. P, C. And consequently sanction for his 
prosecution is necessary and the proceeding 
without such sanction can be quashed, 
Hemendra Nath Gupta v. Emperor. 

38 Cr. L. J. 94 : 

165 I. C. 966 : 17 P. L. T. 932 : 

3 B. R. 114 (2) : 9 R. P. 243 : 

A. I. R. 1937 Pat. 160. 

; S. 197 — Material time. 

It is the status of the accused at the time of 
the commission of the alleged offence and not 
his status at the time of the complaint or of 
the order issuing process which is materia! for 
the purposes of S. 107. Suganchand v. Seth 
Naraindas. 34 Cr. L. J. 171 : 

141 1. C. 530 : I. R. 1933 Sind 60 : 

A. I. R. 1932 Sind 177. 

S. 197 (1) — Member of Debt Settlement 

Board — Prosecution of member of Debt Settlement 
Board under S. IGl, Penal Code (Art XLV of 
1860), for receiving bribe for showing favour to a 
party before Board — Sanction, if necessary. 
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Where a member of a Debt Settlement Board 
under the Ben. .A.gri. Debtors’ Act, is 
prosecuted under S. 101, I. P. C., for receiving 
illegal gratification for the purpose of .showing 
favour to a party before the Debt Settlement 
; Tribunal, i. c., for the purpo.se of doing some- 
thing other than their duty or, in other words 
for Uirning their backs on their duty, it 
cannot be said that he was accused of an 
offence alleged to have been committed by him 
I while acting or purporting to act in the 
discharge of his ollicinl duties. No sanction to 
prosecute him is necessary under S. 197 (1), 
Cr. P. C. Khurshed Ahmed v. Amanulla. 

41 Cr. L. I. 854 : 

190 I. C. 157 : 44 C. W. N. 735 : 

I. L. R. 1940 2 Cal. 162 : 13 R. C. 156 : 

A. I. R. 1940 Cal. 405. 

■ S. 197 — Member of District Council 

taking bribe before making some appointment at 
meeting of the Council — Sanclion to prosecute 
him, if ncccs.snry. 

It cannot be .said that a member of a District 
Council is acting in discharge of his duties 
when he accejits a bribe in order to influence 
his decision at a meeting of that body held for 
the appointment of an overseer. Ilis accepting 
the bribe i.s an independent act committed by 
one whose position gives him the opportunity 
to commit it ; but, it is in no way bound up 
with the performance of his duties. No sanc- 
tion of the Government is, therefore, necessary 
for prosecuting him. U. Tun Kipcc v. The King. 

40 Cr. L. J. 243 (b) : 

179 I. C. 679 : 11 R. Rang. 337 : 

1939 Rang. 72 : A. I. R. 1939 Rang. 17. 

S. 197 — .Member of uon-Cily Mtmici- 

pality, whether can claim protection of S. 197. 

A member of a non-City Municipal Board is 
removable by the Commissioner under S. 40, 
U. P. Municipalities Act, and hence cannot be 
described as a person not removable from his 
office save by or with the sanction of a Local 
Government or some higher authority. He 
cannot, therefore, claim protection of S. 297, 
Cr. P. C. At the stage when the Magistrate 
has to decide whether he can take cognizance 
of the orfcncc or not, the question whether the 
offence with which the Municipal Commissioner 
is charged is one for which the Commissioner 
would or -n-ould not eventually have the power 
to remove him docs not arise at all. Sohan 
Lai V. Mubarak AH Khan. 41 Cr. L. J. 137 : 

185 I. C. 224 : 1939 A. L. J. 640 : 

I. L. R. 1939 All. 868 : 12 R. A. 309 : 

1939 A. W. R. 569 : 

A. I. R. 1939 All. 705. 

S. 197 — Member of Notified Area — 

Sanction to prosecute — Member of Notified Area 
Committee, whether is public servant. 

All members of Notified Area Committee are 
not public servants within the meaning of 
S. 197 of tlie Criminal Procedure Code. Nalhu 
Khan v. Muhammad Baksh, 

18 Cr. L. J. 106 (a) ; 

37 I. C. 314 : 48 P. W. R. 1916 Cr. : 

A. I. R. 1917 Lah. 179. 
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S. 197 — Member of Village Panchayal. 

Member of Village Panehayat is a Judge — 
Remark made while delivering judgment — 
Complaint in respect of remark — Sanction of 
Local Government. Kamla Patel v. Bhagxoan- 
das. 37Cr. L.J. 294: 

160 I. C. 423 (a) : 18 N. L. J. 177 : 8 R. N. 187. 

S. 197 — Mistake — Sanction to prosecute 

— Mistake as to date of offence, effect of. 

A mistake as to the date of commission of an 
offence in an order granting sanction under 
S. 197 of the Cr, P. C., for prosecution in 
respect of such offence will not necessarily 
vitiate the trial unless it has caused prejudice 
to the accused. Jehangir Ardeshir Cama v. 
Emperor. 25 Cr. L.J. 1012 : 

106 I. C. 100 : 29 Bom. L. R. 996 : 

A. I. R. 1927 Bom. 501. 

S. 197 — Mukhf par— Bombay District 

Municipal .4cf {JIT of 7001), S. 131 — Public 
Government building in charge of Mukhtiarkar 
kept in insanitary condition — Prosecution of 
Mukhtiarkar — Sanction xohether necessary. 

IVhcn a Mukhtiarkar is in charge of a public 
Government building and it Iiappens to be kept 
in an insanitary condition, he cannot be pro- 
secuted under S. 131 of the Bombay District 
Municipal Act, witliout previous sanction under 
S. 197. Karachi Municipality v, Mukhtiarkar 
of Karachi . 31 Cr. L. J. 597 : 

123 I. C. 701 ; A. I. R. 1930 Sind 144. 

S, 197 — Municipal Chairman — Com- 
plaint against Municipal Chairman of having 
threatened a voter to vote in particular manner 
— Sanction, whether necessary. 

A complaint against the Chairman of a 
Municipal Council of having threatened a voter 
with injury to his property witli intent to 
induce such voter to vote for any candidate 
or to abstain from voting, under S. 54 (a), 
Madras District Municipalities Act, is not in 
respect of v/hich sanction is necessary nndcr 
S. 197, Cr, P. C., inasmuch as the act complain- 
ed of is not committed in the discharge of his 
official duty although the incident of his official 
position might have given him the opportunity 
to do it. Kamisetty Raja Rao v. Raxnasxvamy. 

28 Cr. L. J. 539 : 
102 I. C. 347 : 25 L. W. 608 ; 
52 M. L. J. 647 : 1927 M. W. N. 423 : 
38 M. L. T. 338 : 50 Mad. 754 : 
A. r. R. 1927 Mad. 566. 

S. 197 — Municipal Commissioner also 

elected Vice-Chairman — His prosecidion in capac- 
ity as Vice-Chairman — Sanction, if necessary. 

Where a Commissioner of a Municipality is 
also elected a Vice-Chairman, it is impossible 
to divorce his position as Vice-Chairman from 
his position as Commissioner. He is still a 
Commissioner while acting as Vice-Chairman. 
In fact, however, in discharging the duties of 
that office he is working as a Commissioner. 
Consequently, even in his capacity as Vice- 
Chairman, he cannot be prosecuted without 
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the sanction of the Local Government under 
S. 197. Emperor v. Hiralal Das. 

40 Cr. L. J. 959 : 

•184 I. C. 236 : 69 C. L. J. 567 : 

12 R. C. 219 : I. L. R. 1939 2 Cal. 321 : 

A. I. R. 1939 Cal. 636. 

S. 197 — Municipal Commissioner — Com- 
plaint on behalf of Municipal Committee by 
Municipal Commissioner who is also its Honor- 
ary Secretary — Prosecution of complainant for 
defamation — Sanction of Local Government, 
necessity of. 

The members of a Municipal Committee 
passed a resolution for the prosecution of K 
and by the same resolution authorised R, a 
member of the Committee who was also its 
Honorary Secretary, to conduct the prosecu- 
tion. R filed a complaint and moved for a 
search warrant which turned out to be 
unnecessary. K instituted a complaint against 
R for defamation without complying with the 
provisions of S. 197, and contended that no 
sanction was necessary as R had acted only as 
the Secretary of the Committee and not as a 
Municipal Commissioner : Held, that in 

lodging the complaint and moving for search 
warrant R acted in his capacity as a Municipal 
Commissioner and he could not be prosecuted 
without complying with the provisions of 
S. 197. Mohammad Raftq v. Emperor. 

31 Cr. L. J. 691 : 

124 I. C. 345 : 31 P. L. R. 479 : 

A. I. R. 1930 Lah. 147. 

S. 197 — Municipal Commissioner — 

Sanclio7i of Local Government, when necessary. 

A complaint was made against a member of 
a Municipal Committee that he, by exercising 
undue influence on a Sub-Overseer of the 
Committee stopped that Sub-Overseer from 
purchasing bricks from a certain person and 
compelled him to give his assent to the 
purchase of bricks from the accused himself. 
There was no allegation in the complaint that 
the accused obtained this advantage to himself, 
acting or purporting to act in the discharge of 
his official duty as a Municipal Commissioner 
and in fact, the suggestion in the complaint 
was that, taking advantage of his position, he 
went out of his official duty to obtain the 
contract himself : Held, that on the facts of 
the case it did not fall within the purview of 
S. 197 and sanction of the Local Government 
■was not necessary for prosecuting the accused. 
Mohammad Ismail v. Emperor. 

29 Cr. L. J. 511 : 

109 1. C. 239 : 8 Lah. 647 : 29 P. L. R. 69 : 

A. I. R. 1928 Lah. 72. 

■ S. 197 — Municipal Commissioner — Sanc- 

tion, 

Previous sanction of Local Government is 
necessary for prosecution of Municipal Com- 
missioners for anything done while acting or 
purporting to act in discharge of official duty. 
Nur Ahmed v. Jagesh Chandra Sen. 

36 Cr. L. J. 385 : 

153 I. C. 657 : 39 C. W. N. 20 : 62 Cal. 275 : 

7 R. C. 392 : A. I. R. 1934 Cal. 838. 

S. 197 — Municipal Secretary — Sanction 

to prosecute Municipal Secretary, whether public 
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servant not removable without sanction of Local 
Government. 

Sanction is not necessary for the prosecution 
of the Secretary of a Slunieipal Committee 
for any wrong done by liim, inasmuch as lie 
is not a public servant not removable from 
his office without the sanction of the Local 
Government within the meaning of S. 197. 
^'■’shen Singh v. Girdhari Lai. 

23 Cr. L. J. 750. 

69 I. C. 638. 

S. 197 — Notice to accused, if necessary. 

It is not necessary that the accused should 
have notice before sanction is granted under 
S. 197, Cr, P. C. Kakala Chinna Chendrayya 
V. Maddtikkuri Subbarayuddu. 

24 Cr. L. J. 116 : 

71 I. C. 244 : 17 L. W. 226 : 

1923 M. W. N. 77 : A. I. R. 1923 Mad. 338. 

S. 197 — Object, as amended by Act 

XVIII of 1923, S. SO. 

The object of S. 197, Cr. P. C., as amended 
by S. 50 of Act XVIII of 1923, is to afford 
adequate protection to public servants, to 
ensure that they are not prosecuted for any- 
thing done by them in the discharge of their 
official duties without reasonable cause and, 
if sanction is granted, to confer on the Local 
Government if they choose to exercise it, com- 
,plete control of the prosecution. Jujjcvarapu 
Gangaraju v. Kandiboyina Venki. 

30 Cr. L. J. 264 : 

118 1. C. 102 : 30 L. W. 116 ; 

57 M. L. J. 31 : 52 Mad. 602 : 

I. R. 1929 Mad. 742 : 1929 M. W. N. 387 : 

A. I. R. 1929 Mad. 659. 

S. 191— Object. 

The object of sanction under S. 197 is that 
a public servant should not be unduly harass- 
ed, and the word “institution” should not be 
given a very narrow meaning. In one sense- 
it is true, a Court takes cognizance of a 
matter as soon as it makes any order, how- 
ever formal, but, even if such formal orders 
are considered to have been made without 
jurisdiction, this flaw will not affect orders 
made after the defect has been removed and 
the Court is properly seised of the case. In 
dealing with all technical objections of proce- 
/dure, the final test is whether or not the ac- 
j/ cused has in any way been prejudiced by the 
' alleged irregularity. Manzur AH v. Emperor. 

40 Cr. L. J. 252 . 

179 I. C. 778 : 11 R. L. 631 : 

41 P. L. R. 154 : 1. L. R. 1939 Lah. 227 : 

A. I. R. 1939 Lah. 1. 

S. 197 — Object. 

The policy of the Legislature in enacting 
S. 197, is to afford a reasonable protection 
to the public servants in the discharge of 
their official functions and tliis policy cannot 
be defeated by having resort to the viev/ 
that : “At the time of committing the offence 
the public servant cannot be said to be dis- 
charging public duty.” Kali Prasad Singh, 
Chairman, Municipality, Bitxar v. Sirikrishun 
Chaturvedi. 39 Cr. L. J. 774 : 

176 I. C. 725 : 4 B, R. 755 : 11 R. P. 98 : 

A. I. R. 1938 Pat. 543. 
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S. 197 — Officiating Kidkarni of village 

using for his own purpose land revenue collected 
by him and committing offence under S. 409, 
Penal Code (Act XLV of 1S60) — Sanction to pro- 
secute, whether necessary. 

An officiating Kulkarni of a village is a 
public servant who is not removable from his 
office save by or with the sanction of the 
Local Government, and so far S. 197 applies. 
But where the accused has collected money on 
account of land revenue and, instead of send- 
ing it to the Treasury, has used it for his 
own purposes, and thus committed an offence 
under S. 409, Penal Code, the offence cannot 
be said to have been committed by him 
while acting or purporting to act in discharge 
of his official duty and therefore sanction of 
the Local Government is not necessary for 
prosecuting him. Guritshidayya Shantivirayya 
Kulkarni v. Emperor. 40 Cr. L. J. 269 : 

179 I. C. 686 : 40 Bom. L. R. 1286 : 

11 R. E. 257 (2) : I. L. R. 1939 Bom. 119 ; 

A. I, R. 1939 Bom. 63. 

S. Wl— Order under S. 197, nature of— 

Keasons, whether should be recorded. 

An order of sanction under S. 197 is more 
of the nature of an executive than a judicial 
order, and a Magistrate is not bound to 
record reasons for such an order, but the 
order should refer to some distinct offence 
and not be so vague as to make it 
obvious that the Magistrate had not come to 
a decision of his own that reasonable grounds 
existed for the prosecution. Kakala Chinna 
Chindrayyn v. Maddukkuri Subbarayudu. 

24 Cr. L.J. 116 : 

71 1. C. 244 : 17 L. W. 226 : 

1923 M. W. N. 77 : 

A. I. R. 1923 Mad. 338. 

S. 197 — Police Constable. 

Public ser\'ant referred to does not include 
public servant whom some lower authority 
has been empowered to remove. Police 
Constables and Sub-Inspectors do not come 
under the term. Pichai Pillai v. Balasundara 
Mudaly. 36 Cr. L. J. 1241 ; 

157 I. C. 24 : 41 L. W. 558 : 

1935 M. V/. N. 457 : 

68 M. L. J. 608 : 

58 Mad. 787 : 8 R. M. 103 : 

A. I. R. 1935 Mad. 442. 

S. 197 — Police Constable — Sanction to 

prosecute public servant like Chief Constable 
charged under Ss. 324 and 355 not neces- 
sary. 

Where a complaint charging a Fouzdar 
(Chief Constable) with offences under Ss. 324 
and 355 was rejected for want of sanction 
under S. 197, Cr. P. C. : Held, that the 
words of that section meant to relate 
only to those acts and omissions which 
were declared to be offences under the 
Penal Law when they were committed by a 
public servant; that it would be inexpedient 
that such public servants as here mentioned, 
should be exempted from criminal liabilit.y 
for all acts amounting to offences done by 
them .unless sanction were obtained for 
their prosecution-; that S. 197 made sanction 
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necessary in ease of offences peculiar to 
the accused’s position as a public servant, 
in other words, he being a public servant j 
was necessary eleincnl in, and the gist 
of, l!»c offences to prosecute which sanction 
was necessary ; and that the charge of 
beating or assault fell altogetlicr outside 
tile special category and should be dealt 
with as in the case of a private individual. 
Valia Mttlji Lavji v. Lalhi Slate. 

7 Cr. L. J. 163. 

— S. 197 — Polling Officer — Government 

OJpeer acting as Foiling Officer in municipal 
Election — Prosecution for offence under Madras 
District Municipalities ylct (F of 1920) — Sanc- 
tion of Local Govermnent, whether necessary. 

A Government OITiccr, such as a Thasildar, 
who is appointed by the Chairman of a 
Municipal Council as a Polling Ofliccr under 
the Madras District IMunicipalitics Act, docs 
not, wliilc he is acting as a Polling OITiecr, i 
act or jiurport (o act in the discharge of 
his olFicial duty as a Tahsildar ; and sane- 1 
tion under S. lOT, Cr. Ih C., need not, ] 
therefore, be obtained before instituting crimi- 
nal proceedings against him for an offence 
committed by him while acting as a Polling 
Olhccr. Jagannadhitnu:in)i Naidu v. Matiikifam. 

28 Cr. L. J. 1038 : 

106 I. C. 222 : 27 L. W. 81 : 

I. L. T. 40 Mad. 20 : 

51 Mad. 259 : 54 M. L. J. 570 : 
A. I. R. 1928 Mad. 161. i 

S. 197 — Power of Local Government /o' 

specify Court of trial of public servant — Local j 
jurisdiction — Magistrate. | 

The Local Government, acting under S. 107 
of the Cr. P. C,, sanctioned the prosecution 
of A., a public servant, for an offence com- 
mitted in Ujjpcr Burma, and specified the 
Court of a lilagislratc in Lower Burma as j 
that before which the trial was to be 
held : Held, that the Magistrate so specified j 
had power to take cognizance of the offence, | 
although it was alleged to have been com- j 
mitted within the local jurisdiction of the i 
.Tudicial Commissioner of Upper Burma, ; 
while the Magistrate’s own jurisdiction was , 
within the limits of the jurisdiction j 
of the Chief Court of Lower Burma. | 
Emperor v. Maung Ka. 8 Cr. L. J. 70 : 

4 L. B. R. 265. 

S. 197 — President of Panchayat Court, 

acting in his official capacity sanction under 
S. 197, necessary. 

The accused was the President of a Pan- 
chayat Court. When he was about to w'rite 
the Court’s order, the complainant ■who 
was also the complainant before him, 
objected to the dictation by his clerk, 
of the order to be pronounced in the 
matter and asked the accused not to allow 
the clerk to dictate the judgment. On 
account of his objection taken by the 
complainant, the accused got up from his 
seat abusing the complainant, and slapped 
him on the cheek twice. When the com- 
plainant' warned him that he had no business 
to assault him in open Court, the accused 
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unlaced his shoe, took it up in his hand 
and raised it saying : “I will bent you, with 
my shoe.” No actual beating with the 
shoe, however, followed : Held, that the 
accused was acting throughout till the very 
minute when the alleged offences were com- 
mitted, in his official capacity. It could not 
be said that he immediately ceased to be 
acting in his official capacity, the moment 
his lips began to utter abusive words. The / 
provocation, so to speak, for the acts com- ‘ 
plained of had an immediate bearing on ' 
the ofTieial duties of the accused. The acts 
must be deemed to have been done when 
he purported to act in discharge of his 
official duties, though it was not part of 
his official duties to abuse or assault. The 
sanction under S. 107 was, therefore, ncces- 
sarv. Subbiah v. T. Jtaniacharlu, 

40 Cr. L. J. 853 : 

1841. C. 112: 49 L. W. 781 : 

1939 M. W. N. 741 : 

1939 2 M. L.J. 117: 

12 R. M. 412 : A. 1. R. 1939 Mad. 604. 

S. 197 — President of Panchayat Court — 

Sanction, necessary. 

The sanction of Government under S. 107 is 
nccessarj' for the prosecution of the Pre- 
sident of the Panchayat Court in respect 
of an act done by him in his capacit}' as a , 
.Tudge. Damarla Subbiah v. Muhammad Mastan '' 
Sahib. 29 Cr. L. J. 324 : 

108 I. C. 66 : 1. L. T. 40 Mad. 56 : 

A. I. R. 1928 Mad. 391. 

S. 197— -President of Talttka Board 

xohether "public servant” — Whether removable 
from office roithout sanction of Local Government — 
Trial without sanction — Conviction, legality of — 
Person charged with two offences — Trial of one 
roi houl jurisdiction — Whole proceedings, xohether 
vitiated. 

Tlie President of Tnluka Local Board is a 
“public servant” as defined in S. 21, Penal 
Code, and S. 135, Bombay Local Boards Act, 
1023. Under S. 20, Bombaj' Local Boards 
Act, he is removable from office as President 
of the Talnka Local Board by the Government 
for misconduct, or neglect of or incapacity to 
perform his duty. He cannot be removed 
from his office qua such Presideut save bj' 
the Local Government. The Criminal Court ^ 
had no jurisdiction to take cognizance of anj' 
offence or offences committed or alleged to 
have been committed .by him while acting or 
purporting to act in the discharge of his offieial 
duty, except with the previous sanction of the 
Local Government under S. 197 of the Cr. P. C. 
and conviction based upon such a trial cannot 
stand. Where a person was charged ■with two 
offences but the trial with respect of one was 
without jurisdiction : Held, that the trial was 
illegal and this illegality vitiated the whol,, 
proceedings and the conviction based thereo^ 
could not stand. Rudragouda Rachangoud „ 
Patil V. Emperor. 38 Cr. L. J. 654 \ 

168 1. C. 956 : 39 Bom. L. R. 70 =; 

I. L. R. 1937 Bom. 256 ’ 

9 R. B. 413 : A. I. R. 1937 Bom. 160. 
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S. 197 — Procedure. 

There is no provision in S. 197 for a sanction 
to be addressed to any particular officer. 
Jtttdra Hal Bhatt v. Emperor. 

34 Cr. L. J. 1208 ; 
146 I, C. 149 (2) : 1933 A. L. J. 1559 : 

55 AIL 798 : 6 R. A. 270 : 
A. I. R. 1933 AIL 543. 

S. 197 — Procedure xohen sanction not 

obtained. 

AVhere sanction which is necessary has not 
been obtained, the order should be one of 
dismissal of the complaint under S. 203. Kyaw 
Htin V. Ah Yoo. 36 Cr. L. J. 77 : 

153 I. C. 366 : 12 Rang. 520 : 

7 R. Rang. 149 : 
A. I. R. 1934 Rang. 238. 

S. 197 — Froscculion of public servants 

for offence of criminal breach of trust — Sanction, 
if necessary. 

No sanction under S. 197, Cr.P.C. is necessary for 
the prosecution of a public servant for an offence 
under S. 409, Penal Code, because in committing 
such an offence, the public servant cannot be 
said to be acting in the discharge of his official 
duty. In fact, in misappropriating such moneys 
he intends to act in direct opposition to his 
duty, and his office merely provides him with 
the opportunity of committing the offence. 
Blansur AH v. Emperor, 40 Cr. L. J. 252 : 

179 I. C. 778 : 11 R. L. 631 : 

41 O. L. R. 154 : 
I. L. R. 1939 Lah. 227 : 
A. I. R. 1939 Lah. 1. 

S. 197 — Protection under. 

In order to get the protection under S. 197 
the act itself must be done in pursuance of the 
public office. Ganga Prasad Sinha v. Brindaban 
Chandra Das. 37 Cr. L. J. 103 : 

159 I. C. 421 : 39 C. W. N. 288 : 
8 R. C. 312 ; A. I. R. 1935 Cal. 176. 

S. 197— Provisions, mandatory. 

The provisions of S. 197 arc mandatory, and 
no sanction of Government obtained at the 
appellate stage can validate the proceedings. 
HidayaluUah v. Emperor. 34 Cr. L. J. 191 : 

141 1. C. 583 : 27 S. L. R. 3 ; 
I. R. 1933 Sind 63 : A. I. R. 1933 Sind 161. 

S. 197 — Public Servant. 

A Magistrate who fabricates a record in which 
he figures as Judge, cannot properly be said to 
be acting as a Judge when he does so. 
Palaniandl Pillai v. Arunachallam PiUai. 

9 Cr. L. J. 89 ; 
4 M. L. T. 473 : 32 Mad. 255. 

S. 197 — Public servant — Abuse of 

official position — Act done not in official duty — 
Sanction — Principles. 

The privilege of immunity of a public servant 
from prosecution without sanction under S. 197, 
only extends to acts which can be shown to 
be in discharge of official duty, or fairly pur- 
porting to be in such discharge. An offence 
arising out of abuse of official provision by an 
act not purporting to be official does not 
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necessitate sanction under S. 197. Kamisctly 

Baja Bao v. Bamaszuamy. 28 Cr. L. J. 539 : 

102 I. C. 347 : 25 L. W. 608 : 
52 M. L. J. 647 : 1927 M. W. N. 423 : 
I 38 M. L. T. 338 : 50 Mad. 754 : 

A. I. R. 1927 Mad. 566. 

S. 197 — Public servant acting ultra 

vires — Sanction. 

■Where a Village Munsif, in the trial of a civil 
j s«iit, ordered the attachment before judgment 
I and -subsequent removal of a cart belonging 
j to the defendant, who thereupon lodged a 
complaint of theft against the Village IMunsif : 
Held, that though the Village Munsif acted 
ultra vires of the powers, he acted as a Judge 
and could not he prosecuted without the 
sanction required by S. 197. Sankaralingu 
Tevan v. .dvudai Annual. 17 Cr. L. J. 17 : 
35 I. C. 826 : A. I. R. 1917 Mad. 657. 

S. 197 — Public servant — Chairman of 

District School Board, if a public servant — Prose- 
cution — Sanction. 

The Chairman of a District School Hoard is a 
public servant not removable from office save 
by or with the sanction of Government and 
he cannot be prosecuted for any offence alleged 
to have been committed by him while acting 
or purporting to act in the discharge of his 
official duly withmit the previous sanction of 
the Local Government under S. 197. In re : 
Nhanesahcb jlhmcdsahcb. 38 Cr. L. J. 16 ; 

165 I. C. 901 : 38 Bom. L. R. 956 ; 
I. L. R. 1937 Bom. 78 : 9 R. B. 176 : 

A. I. R. 1936 Bom. 453. 

S. 197 — Public Servant — Offence 

against pubVe servant — Sanction of Local 
Government, necessity of. 

When any public servant who is not remov- 
able from his office save by or with the sanc- 
tion of the Local Government or some higher 
authority, is accused of any offence alleged to 
have been committed by him while acting or 
purporting to act, in the discharge of his official 
duty, no Court shall take cognizance of such 
offence except with the previous sanction of the 
Local Government. Bhairan Prasad v. 
Emperor. 30 Cr. L. J. 62 : 

113 I. C. 78 ; I. R. 1929 AIL 105 : 
1929 A. L. J. 57 : 51 All. 377 : 
A. I. R. 1928 AIL 756. 
S. 197 — Public servant — Power to re- 
move public servant delegated to subordinate 
authority — Sanction to prosecute such servant — 
Authority zohose sanction is necessary. 

Where an authority delegates the power to 
remove a public serv'ant to a subordinate 
authority, the public servant for the purposes of 
S. 197, nevertheless continues to be removable 
by the original authority. Where the accused 
is a public servant in central services, CL II, 
and is, therefore, removable by the Governor- 
General-in- Council, a power superior to the 
Local Government under S. 197, the sanction 
of the Local Government is necessary to his 
prosecution. Newbould v. Emperor. 

37 Cr. L. J. 1056 : 
165 I. C. 61 : 9 R. L. 207 : 
38 P. L. R. 1061 : A. I. R. 1936 Lah. 781. 
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S. 197 — Di‘icrction — Public scrmul com- 

juitHvg illegal act — Sanction of Local Govern- 
ment, when necessary. 

Where a piiblie servant simply uses his posi- 
tion as such to commit an illegal act, he will 
not be acting as such public servant and no 
sanction under S. 197, is required for Ins 
prosecution. Hamnanl Slirinivas v. Emperor. 

31 Cr. L. J. 353 : 
122 I. C. 118 : 31 Bom. L. R. 789 : 

A. I. R. 1929 Bom. 375. 

S. 197 — Public servant — Sanction where 

necessary. 

If a public servant is actually engaged in the 
discharge of his duties, or is pur])orting or pre- 
tending to be so engaged, and commits an 
offence, the sanction of the Local Government 
is clearly required before a Co'irt can take 
cognizance thereof. It is, however, not enough 
for a public servant to be in an olTicial position 
which he may abuse, in order to bring him 
under S. 197, he must be purporting, or pre- 
tending to act in pursuance of the oflicial 
duties. U. Tun Kyrve v. The King. 

40 Cr. L. J. 243 (b) : 
179 I. C. 679 : 11 Rang. 337 : 
1939 Rang. 72 : A. I. R. 1939 Rang. 17. 

— S. i97— Public Servant — Secretary of 

District Cotaicil in Burma docs not fall under 
S. 197, and sanction to prosecute him is not 
necessary. 

Though a Secretary of a District Council in 
Burma is a public servant, he does not fall 
M’ithin S, 197 and the previous sanction of the 
Local Government is not required before 
prosecuting him. U. Tun Kyrcc v. The King. 

40 Cr. L. J. 243 (b) : i 
179 I. C. 651 : 40 P. L. R. 934 : 
11 R. L. 607 : A. I. R. 1939 Lah. 19. 

S. 197— Question of Fact — Acting or ' 

purporting to act in the discharge of official duly. 

The question whether a person committed an 
act while acting or purporting to act in the 
discharge of his olUcial duty is a cjuestion of 
fact. Bluhammad Ismail v. Emperor. 

29 Cr. L. J. 511 : 
109 I. C. 239 : 8 Lah. 647 : 
29 P. L. R. 69 : A. I. R. 1928 Lah. 72. 

S. 197 — Iteceivcr — Appointment of, by 

Civil Court — Whether public servant — Sanction 
of Civil Court, if necessary to prosecute him for 
breach of criminal law. 

A Receiver appointed by a Civil Court is not 
a public servant within the meaning of S. 197 
and so no sanction of the Court which appoint- 
ed him is necessary for his prosecution for a 
breach of the ordinary criminal law of the 
country. Mating Saw Mating v. Ma Me Shwc 

40 Cr. L. J. 648 : 
182 I. C. 262 ; 1939 Rang. 117 : 
11 R. Rang. 519 : A. I. R. 1939 Rang. 202. 

S. 197 — Iteceivcr. 

Receiver appointed in a suit not being a 
public servant, sanction of Court is not 
necessary to prosecute him for offence coin- 
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mitted in course of administration of estate. 

S. 193 docs not apply. Ltikmanji v. Valibhai. 

35 Cr. L. J. 1403 : 
151 I. C. 707 ; 36 Bom. L. R. 649 : 

7 R. B. 77 : A. I. R. 1934 Bom. 306. 

S. 197 — Revenue Patil — Bombay Here- 
ditary Village Offices Act (III of 1874) S. 58 — 
Revenue Patil — Embezzlement — Prosecution — 
Sanction of Local Government, whether necessary. 

By virtue of the provisions of S. 58 of the ^ 
Bombay Hereditary Village Ollices Act, a 
revenue Patil cannot be removed from his 
oflicc Avitliout the sanction of the Local Govern- 
ment and consequently, no Court can take 
cognizance of an offence of embezzlement 
committed by him in the course of his duties 
except with the previous sanction of the Local 
Gov'crnmcnt. Kalu Mahadii Patil v. Emperor. 

28 Cr. L. J. 534 ; 
102 I. C. 342 : 29 Bom. L. R. 707 : 

, A. I. R. 1927 Bom. 432. 

S. 197 — Revision — Charge of extortion 

j against a Village Magistrate not acting in his 
judicial capacity — Sanction — High Court — 
Revision. 

No sanction is necessary for the prosecution 
of a Village Magistrate who was charged with 
extortion while not acting a .Tudge. Where 
the conviction of the Village Magistrate on 
the said charge was set aside for want of 
sanction : Held, that the High Court could 
interfere in revision with the said order. 
Kandasami Chclty v. Soli Gounden, 23 JIad. 
540 referred to. Alhanga Rayan v. Gopalan 
Chclty. 11 Cr. L. J. 162 (a) : 

4 I. C. 1056 : 6 M. L. T. 128. 

S. 197 — Sanction. 

Clerk in District Board Office is not mere a 
servant of the Local Government — Sanction 
for his jjroHccution is not necessary. Anwar 
IJllali v. Emperor. 35 Cr. L. J. 617 : 

148 I. C. 218 : 1933 A. L. J. 1628 : 

6 R. A. 653 : A. I. R. 1934 All. 173. 

S. 197 — Sanction — Criminal breach of 

trust by Chairman of Union Panchayat — Sanc- 
tion by President, Taluq Board, validity of — 

1 Penal Code [Act XLV of 1860), S. 400 — Madras 
I Local Boards Act (V of 1884), Ss. 143, 160. 

. Where the order sanctioning the prosecution 
of the Chairman of a Union Panchayat was 
signed by the President of the Taluq Board 
and ran in the following terms : — “ As there 
is room for suspicion that the Chairman of 
. the Pallapatti Union has embezzled Union 
collection amounting to about Rs. 3,000 and 
odd, C. Subramania Pillai, acting 2nd clerk 
Taliiq Board’s Office, Karur, is directed to 
proceed at once to Pallapatti, take charge of 
all the Union Accounts and Records pertain- 
ing to the collections, find out the actual 
amount collected but not remitted into the 
Treasury and prepare a complaint to the 
Police ; Held, that as on the facts set out 
in the order, the accused could be complained 
against only for the offence of criminal breach 
of trust for which alone the complaint was 
lodged, the order, clearly specified the offence 
for which the accused should be charged, 
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Held, also, that S. 143 of Act '(V of 1884) 
subordinates the Chairman of the Union 
Panchayal to the President, Taluq Board, he 
is a person fully subordinate to the President 
within the meaning of S. 197 of the Code of 
Criminal Procedure, and as such, the latter’s 
sanction was quite sufficient for institution 
of a prosecution against the Chairman. In re : 
Abdul Khadir Sahib. 17 Cr. L. J, 168 ■ 

33 I. C. 648 ; (1916) 1 M. W. N. 384 : 

A. I. R. 1917 Mad. 344’. 

S. 197 — Sanction — Direction to Police 

to prosecute, •whether amounts to such order. 
Where a Magistrate, after fully considering 
the charge against an accused person and 
after careful consideration of all the materials 
before him, makes the papers over to the 
Police with the object of prosecuting the 
accused under S. 409 of the Penal Code, the 
order is in substance a sanction under S. 197, 
Cr. P. C. P. M. Sarwan v. Emperor. 

21 Cr. L. 584 : 

57 1. C. 104 : A. I. R. 1920 Pat. 237. 

S. 197 — Sanction — Government Officer 

summoned to give evidence before Commission 
appointed to investigate charges against another 
officer, giving false evidence — Sanction to prosecute 
him, if necessary. 

Where a Government Officer serving under 
certain department being summoned to give 
evidence before a Commission appointed to 
investigate certain charges against an officer 
in the same department, gives false evidence, 
he cannot be said to be purporting to act in 
the discharge of his official duties and hence 
no sanction of the Local Government is neces- 
sary for his prosecution. Superintendent and 
Remembrancer of Legal Affairs, Bengal v. Jadu 
Nath Roy. 41 Cr. L. J. 659 ; 

188 I. C. 681 : 1. L. R. 1940 1 Cal. 590 : 

44 C. W. N. 596 : 13 R. C. 43 : 

A. I. R. 1940 Cal. 274. 

-S. 197 — Sanction obtained after institu- 
tion of complaint but before recording evidence — 
Accused not prejudiced— Trial, held not vitiated. 

In prosecution of a public servant, the sanc- 
tion was not obtained before the institution 
of the complaint but was actually put on 
record before recording the evidence. The 
accused was in no way prejudiced ; Held, that 
the trial was not vitiated. Manzur Ali v. 
Emperor. 40 Cr. L. T. 252 ; 

179 I. C. 778 : 11 R. L. 631 : 

41 P. L. R. 154 : 1, L. R. 1939 Lah. 227 ; 

A. I. R. 1939 Lah. 1. 

-S. 197 — Sanction, 

Where certain Police and mulkhi patils autho- 
rised by the Government to recover subscrip- 
tions for an Agricultural Association compel 
a cultivator to pay a certain amount by means 
of force, and intimidation, the acts committed 
in recovering the subscription are not acts 
committed ‘while acting or purporting to act 
in the discharge of their official duty’ within 
^e meaning^ of S. 197 and sanction of the 
Government is unneegssary. In re ; N arayana 
Janu Mahajan. 32 Cr. L. T. 575 : 

130 I. C. 580 ; 32 Bom. L. R. 1493 : 

I. R. 1931 Bom. 260 : 

A. I. R. 1931 Bom. 192. 
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I S. 197 — Sanction by Government — Com- 

mittal of the accused under S. S26 — Quashing of 
commitment — Sanction by Government — Functions 
of Government and Court in according sanction 
—Notice— Penal Code {Act XLV of 1S60), S. 16S. 

A committal can be quashed only when it is 
made under one of the sections mentioned in 
215 and a committal made under S. 526 cannot 
be so quashed. The sanction ordered by 
Government under S. 197 cannot be held to be 
null and void for the reason that no notice was 
given to the aecused to show cause why such 
sanction should not be given. It is a matter 
left entirely to the discretion of Government 
whether such opportunity should be given to 
the person concerned before sanctioning his 
prosecution and the Criminal Court before 
which he is prosecuted is not an appellate 
authority over Government in the matter of 
the sanction. There is a marked distinction 
between the classes of offences dealt with under 
S. 195 (1), (a), (6) and (c) and it does so in 
connection with offences committed in or in 
relation to any proceedings in such Court and 
the Court, therefore, acts in its judicial capa- 
city in granting the sanction upon legal evi- 
dence. But the Government, in according or 
withholding sanction under S. 197 for the pro- 
secution of a public servant, acts purely in an 
executive capacity and that sanction need not 
be based upon legal evidence. _ No particular 
form is prescribed by the Criminal Procedure 
Code for the sanction required under S. 197. 
Acting Sessions Judge v. Kalagara Bapiah. 

11 Cr. L. J. 527 : 

7 I. C. 752 : 8 M. L. T. 205. 

S. 197— Sanction, sufficiency of. 

Where sanction was accorded by the President 
of a Taluk Board for prosecution of the Chair- 
man of a Union Panchayal for Criminal breach 
of trust under S. 409, 1. P. C. : Held {dubitante) 
that the capacity of the public servant was 
only material to the preliminaries of the crime, 
that the offence of criminal breach of trust was 
not an offence committed by him in his capa- 
city of public servant as such, his capacity of 
public servant being only that which put him 
in a position in which such an offence could be 
committed, and that no sanction was necessary. 
In re : Abdul Khadir Saheb. 17 Cr. L. J. 168 : 

33 I. C. 648 : 1916 1 M. W. N. 384 : 

A. I. R. 1917 Mad. 344. 

S. 197 — Sanction — Who can grant — 

Magistrate of Second Class, offence committed by 
— Sanction to prosecute — District Magistrate, 
whether can grant sanction — Interpretation of 
Statutes — Dictum, erroneous, in previous order of 
Court, whether binding. 

The accused, a Tahsildar and Magistrate of 
the Second Class, while enquiring into a com- 
plaint, lost his temper with a person whom he 
suspected of prompting a witness and gave him 
a beating with a stick. He was convicted by 
the District Magistrate of an offence under 
S. 323, Penal Code. On revision to the Chief 
Court the Judge, before whom the application 
came on for hearing, set aside the conviction 
on the ground that no sanction had been 
granted for the prosecution of the petitioner 
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under S. 107, Cr. P. C. and remarked IhaL the 
aceuscd could not be prosecuted -without the 
previous sanction of Local Government. On 
the matter again coming before the District 
Magistrate the latter granted sanction for the 
prosecution of the petitioner under S. 197 (1), 
Cr. P. C.: Held, (1) that the dictum of the Judge 
that the sanction of the Local Government was 
necessary for the prosecution of the accused 
was erroneous and that the District Magistrate 
was not bound by it, (2) that under S. 197 (1), 
Cr. P. C. the District Magistrate had power to 
sanction the prosecution of the accused. Indar 
Singh V. Emperor. 20 Cr. L. J. 152 : 

49 I. C. 344 : 4 P. R. 1919 Cr. : 

7 P. W. R. 1919 Cr. : 

A. I. R. 1919 Lah. 300. 

S. 197 — Sanction, who can grant. 

Where an offence is committed by a Magis- 
trate of the Second Class, sanction for his 
prosecution can, under S. 197, be given by 
the District iMagistrate to whom he is subor- 
dinate and whose power to give such sanction 
is not limited by the Local Government. 
Indar Singh v. Emperor. 20 Cr. L. J. 152 : 

49 I. C. 344 ; 4 P. R. 1919 Cr. : 

7 P. W. R. 1919 Cr. : A. I. R. 1919 Lah. 300. 

S. 197 (1) — Sanction, if condition pre- 
cedent. 

Sanction of the Local Government is a 
condition indispensable under S. 197 (1), 
to the taking of cognizance by a Magistrate, 
who would otherwise bo incompetent to try 
the case. It was not the intention of the 
Legislature when enacting S. 197, Sub-s. (1), 
that the sanction of the Local Government 
should be requisite to the prosecution of 
subordinate officers, but the effect of delegation 
of the powers of punishment must be to 
make that sanction a preliminary requisite 
to prosecution. Tun Ya v. The King. 

39 Cr. L. J. 614 : 

175 I. C. 442 : 1938 Rang. 104 : 

10 R. Rang. 505 (2) : 

A. I. R. 1938 Rang. 181. 

S. 197 (1) — Sanction. 

Village Munsif confining person on suspi- 
cion that he has committed murder — Madras 
Village Police Regulation, ISIG, S. 13, per- 
mitting him power — Charge under Ss. 343 and 
348, 1. P. C. against Munsif — Sanction under 
S. 197 (1) is required. In re : Ganapathy 
Goundan. 33 Cr. L. J. 557 : 

138 I. C. 133 ; 35 L. W. 61 : 

1932 M. W. N. 65 : 62 M. L. J. 223 : 

I. R. 1932 Mad. 518 : 

A. I. R. 1932 Mad. 214. 

Ss. 197, 195, 196— Sanction, form of 

— Notice to accused. 

The sanction accorded by Government under 
S. 197 cannot be null and Amid for the 
reason that no notice Avas given to the 
accused to show cause Avhy such sanction 
should not be giAmn. It is a matter left 
entirely to the discretion of Government 
whether such opportunity should be given 
to the person concerned before sanctioning 
his prosecution, and the Criminal Court 
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' before Avhich he is prosecuted is not aii 
appellate authority over Government in the 
matter of the sanction. Kalagava Bapiah. 

1 Cr. L. J, 275 : 

I. L. R. 27 Mad. 54 : 2 Weir 227. 

• S. 197 — Sanction necessary — Sale of im- 
pounded cattle — Member of District Board 

directed to hold sale — Purchase by such mem- 
ber — A Member, whether public servant not re- 
movable from office except by Local Govern- 
ment — Prosecution. f 

A member of a District Board appointed V 
by the Board as an officer for the purpose 
of holding a sale by auction of cattle 
impounded under the Cattle Trespass Act 
is a public servant who, by A’irtue of the 
provisions of S. 31 of the U. P. District 
Boards Act is, not removable from his office 
save by or with the sanction of the Local 
Government within tiie meaning of S. 197, 
Cr. P. C. If such an officer proceeds to 
purchase the cattle himself through a servant, 
the offence committed by him is committed 
in the discharge of his official dutj’-, and he can- 
not be prosecuted in respect of such offence 
except with the sanction of the Local 
GoA’crnmcnt under S. 197, Cr. P. C. Emperor 
A'. Krishna Kant. 26 Cr. L. J. 1157 : 

88 I. C. 517:2 0. W. N. 395: 

28 O. C. 153 : 12 O. L. J. 498 : 

A. I. R. 1925 Oudh 560. 

S. 197 — Sanction, necessary. 

When act complained of is done by public 
scrA'ant wlnlc perfortning official duty, sanc- 
tion is ncce.ssary. Abdul Iladi Musalman v. 
IP. P. Mishra. 36 Cr. L. J. 1092 : 

31 N. L. R. 297 : 157 I. C. 120 : 18 N. L. J. 28 : 

8 R. N. 21 : A. I. R. 1935 Nag. 52. 

S. 197 — Sanction, necessary. 

Words used in offiicial capacity — Complaint 
in respect of such Avords — PreAuous sanction 
of local GoA'crnmcnt is necessary. Narumal 
Ilotchand x. Imambux Jatoi. 34 Cr. L. J. 819 : 

144 I. C. 477 : 

27 S. L. R. 36 ; 6 R. S. 2 : 

A. I. R. 1933 Sind 165. 

S. 197 (1) — Sanction necessary — Deputy 

Superintendent of Police appointed by Local 
Government — Whether comes within S. 197 (1) 

— Preliminary enquiry, if can be held without 
sanction. 

A Deputy Superintendent of Police who is - 
appointed by the Local GoA'ernment comes 
AA’ithin the ambit of S. 197 (1), and hence no 
prosecution in respect of offences alleged to 
haA'c been committed by him Avhilc acting 
or purporting to act in the discharge of his 
official duty can be taken cognizance of without 
the prcA'ious sanction of the Local Govern- 
ment. The Magistrate should satisfy himself 
by enquiry that it is expedient in the 
interest of justice that an enquir^"^ should be 
held into the alleged offence and this pre- 
liminary enquiry can Jbe held Avithout the 
sanction of the Local Government for it does 
not entail taking cognizance of any offence, 
and if the enquiry is held before the Local 
Government is approached, the Local GoA'ern- 
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ment will be in a much better position to 
be able to decide what action to take under 
S. 197. V. Ba Hla v. Mating Tun Sein. 

38 Cr. L. J. 945 : 
170 I. C. 516 : 10 R. Rang. 96 : 
A. I. R. 1937 Rang. 312. 

S. 197 — Sanction, -unnecessary. 

Canvassing of nietnbers of District Board 
one day prior to Election — Defamatory state- 
I ments made, are not in discharge of duties 
j as members of Board — Sanction to prosecute 
^is not necessarj'. Bnjrang Bahadur Singh v. 
Emperor. 34 Cr. L. J. 253 : 

141 1. C. 819 : 9 O. W. N. 875 : 
8 Luck. 156 : 1. R. 1933 Oudh 90 : 

A. I. R. 1932 Oudh 308. 

S. 197 — Sanction, unnecessary — Lower 

Subordinate of Public Works Department, charge 
against, of bribery — Whether sanction to prosecute 
necessary. 

Inasmuch as a lower Subordinate in the 
Public Works Department can be appointed 
and transferred by a Superintending Engineer, 
without reference to the Local Government, 
sanction to entertain a complaint of bribery 
against such lower Subordinate is not neces- 
sary. In re : Reddy Venkayya. 

13 Cr. L. J. 770 : 
17 I. C. 402 : 12 M. L. T. 351. 

S. 197 — Sanction, unnecessary. 

' Members of Panchayat Court in forwarding 
election proceedings, suppressing genuine 
document and fabricating and forwarding 
false document. Sanction under S. 197 is 
not necessary. Lakshmi Narayana Ayyar v. 
Chinnappa Goundan. 32 Cr. L. J. 969 ; 

133 I. C. 3 : 1930 M. W. N. 1109 : 

I. R. 1931 Mad. 690 : 
A. I. R. 1931 Mad. 492. 

S. 197 — Sanction unnessary. 

No sanction under S. 197 is necessary for 
the prosecution of an Administrative OiFicer 
of a School Board appointed under S. 9 (1) 
of the Bombay Primary Education Act, 1923. 
In re S. S. Shirkc. 33 Cr. L. J. 78 

134 I. C. 1240 (a) : 33 Bom. L. R. 1177 
I. R. 1932 Bom. 24 (1) 

A. I. R. 1931 Bom. 527. 


-Sanction 


a public 
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t Ss. 197, 45 — Sanction unnecessary 

j/ Village Munsif sending report under S. 45 — 
Prosecution of — Previous sanction of Local 
Government, if necessary. 

In sending his report under S. 45, the Village 
Munsif is not acting in his capacity as Magis- 
trate, being there called specifically a Village 
Headman, nor is he a public servant removable . 
only by or with the sanction of a Local 
Government. Consequently, previous sanction 
of the Local Government is not necessary for 
his prosecution. Pregada Balanagu v. Krosuru 
Kotayya. 38 Cr. L. J. 950 

170 I. C. 481 : 45 L. W. 697 
10 R. M. 206 (1) : 1937 M. W. N. 638 
A. I. R. 1937 Mad. 578. 

^S. 197 — Scope — Accused, a public 

servant, when alleged offence is committed but 
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cacsing to be so at time of prosccution- 
of Local Government, if necessary. 

S. 197 protects a person who is 
servant at the time of tiie alleged 
even if he ceased to be a public 
before the prosecution starts. In 
I Pntil of Amraoli. 39 Ci’. L. J. 146 

172 I. C. 669 : 10 R. N. Ill : 
A. I. R. 1937 Nag. 293. 

S. 197 — Scope — Case requiring sanc~ 

tion only under S. 197 — Before sanction. Magis- 
trate only issuing process for attendance, on accused 
— Failure' to issue fresh process after sanetion 
— Irregularity, if curable under S. 537. 

TOjcre in a case requiring sanction only 
under S. 197, all that the Magistrate does 
before the sanction is received is to issue 
process against the accused and secure their 
attendance; his acts may well have been void 
for want of jurisdiction but it cannot be' said 
that his omission to issue fresh process to the 
accused after the sanction had been received 
which enabled him to take valid cognizance of 
the offence has caused any failure of justice. 
Hence the cognizance taken after the sanction 
had been received is perfectly valid and the 
omission of the Magistrate to go back' and 
issue fresli process is merely an Irregularity 
curable under S. 537 of the Code. Arjan 
Singh V. Emperor. 41 Cr. L. J. 65 

184 I. C. 680 : 42 P. L. R. 51 
I. L. R. 1940 Lah. 102 
I 12 R. L. 241 (2) : A. I. R. 1939 Lah. 479. 

S. 197 — Scope — “Empowered in this be- 
half,” meaning of — Delegation of authority by 
Local Government — Sanctioning officer, duty of— 
Offence committed by public servant “as such.” 

The words “empowered in tliis behalf” in 
S. 197, Cr. P. C., mean only empowered to 
give sanction for prosecution and not to re- 
move the ofiicer. In re : Abdul Khadir Saheb. 

17 Cr. L. 1. 168 ; 
33 I. C. 648 : 1916 1 M. W. N. 384 : 

A. I. R. 1917 Mad. 344. 

g, 197 — Scope — Necessity of protection 

arises where Judge commits offence while acting 
in his official capacity though he outsteps limits of 
his duties. 

It is only where offences are committed by 
a Judge that the necessity for protection 
comes in, and the protection is limited to cases 
where the offences are committed while the 
Judge purports to act in his official capacity 
though undoubtedly he has outstepped the 
limits of his duties. Where the circumstances 
clearly show that throughout, the accused 
was acting as Judge, the protection which is 
meant to be given to persons in his position 
must be available to him. Subbiah v. T. 
Ramacharlu. 40 Cr. L. J. 853 

184 I. C. 112 : 49 L. W. 781 
1939 M. W. N. 741 : 1939 2 M. L. J. 117 
12 R. M. 412 : A. I. R. 1939 Mad. 604. 

S. 197 — Scope. 

S. 197 is not confined merely to acts strictly 
within the authority of the Judge or public 
servant, but extends to all olflcial acts pur- 
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porting to be done under colour of tliat au- 
thority. Lakslmi Nnraijana Ayynr v. Chhmappc 
Gotindan. 12 Cr. L. J. 969 : 

133 I. C. 3 ; 1930 M. W. N. 1109: 
I. R. 1931 Mad. 690 : A. I. R. 1931 Mad. 492. 

S. 197— Scope. 

S. 197 does not protect Municipal Commis- 
sioners making false entries in Electoral Roll 
after its publication. Nur Ahmad v. Jogesh 
Chaadra Sen. 36 Cr. L. J. 385 : 

153 I. C. 657 : 39 C. W. N. 20 : 
62 Cal. 275 ; 7 R. C. 392 : 
A. I. R. 1934 Cal. 838. 

S. 197 — Scope. 

S. 197 peremptorily enjoins that no Court 
can take cognizance of any alleged offence 
said to have been committed by a public 
servant or .ludge without the previous sanc- 
tion of the Local Government. Dhagirnth v. 
All Hamid Sahib. 32 Cr. L. J. 991 : 

132 I. C. 783 : 8 O. W. N. 157 : 
I. R. 1931 Oudh 335 : A. I. R. 1931 Oudh 392. 

S. 197 — Scope of S. 197 — Protection 

afforded by section, applicability of. 

The protection afforded by S. 197 applies to 
all cases where, in the professed exercise of 
an oincial’s duties, an offence is committed. 
Sanharalinga Tevan v. .dbudai Ammal. 

17 Cr. L. J. 394 : 
35 I. C. 826 : A. I. R. 1917 Mad. 657. 

S. 197 — S cope. 

The expression “offence alleged to have been 
committed while acting in the discharge of his 
olTicial duty” under S. 197 docs not mean 
“any offence committed by him while he is 
in oITicc”. Acting refers to the specific action 
which comprises the offence. Kamisetty Raja 
Eao V. Ramasivamy. 28 Cr. L. jf. 539 : 

102 I. C. 347 : 25 L. W. 608 : 
52 M. L. J. 647 : 1927 M. W. N. 423 : 
38 M. L. T. 338 : 50 Mad. 754 : 
A. I. R. 1927 Mad. 566. 

S. 197— Scope. 

To say that a public officer when giving 
evidence in a Court purports to be acting in 
the discharge of his official duty, would be 
straining the language used in S. 197, Cr. P. C. 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Jadu Nath Roy. 

41 Cr. L. J. 659 : 
188 I. C. 681 : 1. L. R. 1940 1 Cal. 590 : 
44 C. W. N. 596 : 13 R. C. 43 : 
A. I. R. 1940 Cal. 274. 

Ss. 197, 190 — Scope — S. 197, Criminal 

Procedure Code and S. 270, Government of India 
Act, 1935, difference hehocen — Expression “taking 
cognizance.’’ 

Per Blacker, J. — There is a fundamental 
difference between S. 270, Government of 
India Act and S. 197, Cr. P. C. S. 270 
creates a bar to the “institution” of proceed- 
• ings, that is to say, to the act of a com- 
plainant. making a complaint or of a Police 
Officer making a report as well as to the 
act of a Magistrate, taking cognizance upon 
uch complaint or report. What is barred by 
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S. 197, Cr, P. C., is not the making of a 
complaint or the submitting of a Police report 
but the act of a Magistrate in faking cogniz- 
ance of the offence on such complaint or such 
report or in any other way. It is an error 
to regard the taking of cognizance as a single 
momentary act which can only be done once with 
regard to a particular offence. The taking of 
cognizance is a continuous act which com- 
mences as soon as the Magistrate applies his , 
mind to the case and only ends when the 1 
Magistrate no longer has seisin of it. Con- 
sequently if a Magistrate has purported to 
take cognizance of an offence before the 
necessary sanction is received, it is only what 
he has done up till that time that is void 
and cannot be revived. This, however, does 
not mean that after the sanction has been 
received, he cannot commence to take valid 
cognizance. The complaint or Police report 
not being invalidated by the absence of the 
sanction under S. 197 is still in legal exist- 
ence and can form the legal basis for the 
taking of fresh cognizance under S. 190. In 
this view all that is to be seen is whether 
S. 587, Cr. P. C. is applicable to the circum- 
stances of the particular case. Arjan Singh 
V. Emperor. 41 Cr. L. J. 65 : 

1841. C. 680: 42 P. L. R. 51 : 

I. L. R, 1940 Lah. 102 : 12 R. L. 241 (2) : 

A. I. R. 1939 Lah. 479. 

S. 197 {l)-Scopc. 

The phrase ‘while acting or purporting to 
act in the discharge of his official duty’ in 
S. 197 (1), (as amended in 1923) means "doing 
or purporting to do the sort of act which 
the law or rules framed under the law allow 
him to do by virtue of his office.” In re : 
Ganapatty Goundan. 33 Cr. L. J. 557 : 

138 I. C. 133 ; 35 L. W. 61 : 

1932 M. W. N. 65 : 62 M. L. J. 223 : 

I. R. 1932 Mad. 518 : A. I. R. 1932 Mad. 214. 

S. 197 — Scope {as amended in 1923 ) — 

Complaint against public servant — Sanction o' 
Local Government, xvhen necessary. 

Under the present section it is not necessary 
to decide whether the fact of the accused 
being a Judge or a public servant was a neces- 
sary element in the offence or whether the 
offence was one which could not have been 
equally committed by a private person and 
if it is found that the Judge, Magistrate or 
public servant has committed the act at a 
time when he was doing, or purporting to do an 
official duty, this will be sufficient to attract the 
provisions of this section. Jujjavarapu Ganga- 
raju V. Kandibojina Venki. 30 Cr. L. J. 264 : 

118 I. C. 102 : 30 L. W. 116 : 

57 M. L. J. 31 : 52 Mad. 602 : 

I. R. 1929 Mad. 742 : 1929 M. W. N. 387 ; 

A. I. R. 1929 Mad. 659. 

S. 197 — Sub-Inspector. 

Although the Local Government has delegated 
the power of appointing a Sub-Inspector to 
Divisional Commissioners, yet the Sub-Inspec- 
tor is protected by the provisions of S. 197 
(1), and, therefore, sanction of the Local Gov- 
ment is necessary to proeecute him for an 
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offence under S. 342, Penal Code. Kyaw,Htin 
V. Ah Yoo. 36 Cr. L. J. 77 : 

152 1. C. 366 : 12 Rang. 520 : 
7 R. Rang. 149 : A. I. R. 1934 Rang. 238. 
S. 197 — Sub-Jnspeclor of Police — Sanc- 
tion to prosecute — He is removable from office 
without sanction of Local Government in view of 
S. 7, Police Act (V of 1861) — No sanction to pro- 
secute him is necessary. 

The expression “any public servant who is 
not' removable from his office save by or with 
the sanction of the Local Government or some 
higher authority” in S. 197 (1), Cr. P. C., 
does not include public servants whom some 
lower authority has by law or rule or order 
been empowered to remove. The provisions 
of S. 243, Government of India Act, 1935, 
show that S. 7 of the Police Act is applic- 
able in the case of a Sub-Inspector of Police 
and in view of S. 7 of the Police Act as 
amended by Government of India (Adaptation 
of Indian Laws) Order, 1937, it cannot be said 
that the Sub-Inspector of Police is a public 
servant “who is not removable from his office 
save by or with the sanction of the Provin- 
cial Government or some higher authority”, 
and this being so, S. 197, Cr. P. C., does not 
apply to him and no sanction for his pro- 
secution is necessary. The power to dismiss, 

: suspend or reduce any Police Officer of the 
I Subordinate rank conferred by S. 7, Police 
Act, on the Inspector-General and other officers 
is not a delegation of its power by the Pro- 
vincial Government. Maqbool Hussain v. Em- 
peror. 41 Cr. L. J. 695 : 

188 I. C. 846 : 1940 O. W. N. 494 : 

1940 O. L. R. 385 : 13 R. O. 31 : 

A. I. R. 1940 Oudh 382. 

S. 197 (1) — “Subordinate,” meaning of. 

An official is subordinate to the authority 
which appoints him and which has the power 
to dismiss him. Heymardinguer v. Emperor. 

21 Cr. L. J. 760 : 

58 I. C. 344 ; 2 U. P. L. R. Lah. 170 : 

A. 1. R. 1920 Lah. 254. 

S. 197 — Sub-Iiegistrar — Sanction to 

prosecution by Government. 

The Government in sanctioning the prose- 
, cution of a Sub-Registrar directed the 
^ Inspector-General of Registration to instruct 
the District Registrar to institute a prosecu- 
' tion, and the District Registrar who was 
also the District Magistrate took cognizance 
of the case and directed the trial to take 
place before a Special Magistrate to be 
appointed by the Government ; Held, that 
although taking cognizance of the case as 
District Magistrate was not precisely the 
same thing as instituting the prosecution as 
District Registrar, yet the prosecution was 
instituted in substantial accordance with the 
orders of Government. Girwardhari Lai v. 
Emperor. 10 Cr. L. J. 463 : 

4 I. C. 13 ; 13 C. 'W. N. 1062 ; 

S. 197 — Taking cognizance. 

IVhen a iMa'gistrate gets the statement of a 
complainant recorded by the Reader of the 
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Court and forwards the same for enquiry 
to a Sub-Divisional Magistrate, he takes cog- 
nizance of the offence. Bhagirath v. AH 
Hamid. 32 Cr. L. J. 991 

132 1. C. 783 ; 8 O. W. N. 157 ' 
I. R. 1931 Oudh 335 = 
A. I. R. 1931 Oudh 392.; 

S. 197 — ‘ Talayari ’ of village, whether 

Public servant under S. 197. 

A Talayari is not within the protection 
afforded by S. 197, and no sanction is 
necessary under it for his prosecution. 
Sankaralinga Tevan v. Avudai Animal. 

17 Cr. L. J. 17 ; 
35 I. C. 826 : A. I. R. 1917 Mad. 657. 

S. 197 — Taluk Board President. 

A President of a Taluq Board is a public 
servant within the meaning of S. 197, 
Cr. P. C., and S. 21, Penal Code. Hidayatullah 
V. Emperor. 34 Cr. L. J. 191 : 

141 I. C. 583 ; 27 S. L. R. 3 : 
I. R. 1933 Sind 63 : A. I. R. 1933 Sind 161. 

S, 197 — Taluk Board President. 

The sanction of the Local Government 
under S. 197, is necessary before a Taluq 
Board President can be tried for embezzle- 
ment in connection with the disbursements 
of the Municipal monies and for falsification 
of the payment accounts. Hidayatullah v. 
Emperor. 34 Cr. L. J. 191 : 

141 1. C. 583 ; 27 S. L. R. 3 ; 
I. R. 1933 Sind 63 : A. I. R. 1933 Sind 161. 

S. 197 — Union Chairman {Madras ) — 

Public servant, act done as — Using abusive langu- 
age in street in performance of civic duties — 
Complaint — Sanction, if necessary — Offence — 
Apology, offer of. 

Where a Union Chairman in removing an 
obstruction to a public thoroughfare caused by 
the complainant, abused the latter and was 
charged and convicted therefor under S. 8 (12) 
of the Madras Towns Nuisances Act : Held, 
(1) that though the accused was acting in his 
capacity as Union Chairman in removing the 
obstruction, he was not acting as a public 
servant in abusing the complainant, and that, ' 
therefore, no sanction was necessary under 
S. 197 for his prosecution ; (2) that when the 
accused expressed his readiness to apologise to 
complainant, the same should have been 
accepted and the accused discharged under the 
exception to S. 95, I. P. C. In re : Abdul 
Bahiman Khan Sahib 17 Cr. L. J. 462 : 

36 I. C. 142 : 4 L. W. 556 : 
A. 1. R. 1917 Mad. 769. 

S. 197 — Vakalatnamas, authentication 

of, object of— Civil Buies of Practice Br. 77, 276 — 
Madras High Court, Appellate Side Buies, 
Br. 23, 24. 

The word “shall” in Rule 23 of the Appellate 
Side Rules of the Madras High Court, which 
provides that “the judicial functionary, etc., 
shall certify by his signature that the vakalat- 
nama has been duly executed” only means 
that there “shall” be such a signature in the 
vakalat or affidavit to constitute it a valid 
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certificate of authentication. Tiie object of 
judicial functionaries such as Village iMunsifs 
and Village Magistrates being given powers 
of authentication of vakalats, is only for the 
purpose of enabling Courts, before whom the 
vnkalals and allidavils are produced, to treat 
such authentication as prima fade evidence of 
the genuineness of the signatures of the alleged 
executants of the affidavits and vakalats, and 
it does not at all follow that such vakalats and 
affidavits become llic judicial records of the 
Court of the Village iMunsif or Magistrate 
acting as a judicial functionary in judicial 
proceedings instituted before him, or that they 
arc produced before the Village in his 

capacity as a Court of Justice. Vadakke 
Pcrdiyakkal v. I'aUapalltj Govindan Nair. 

18 Cr. L. J. 37 : 

35 I. C. 869 ; A. I. R. 1917 Mad. 759. 

S. 197 — Vanlandar Palil — Offence com- 

vntlcd by Vantandiir P.ilil — Sanction to prosecute, 
neccssiti/ of — Proceedings started before sariction, 
validity of. 

Where a M.agistrate look cognizance of an 
offence committed by a Vantandar Patil, without 
the previous sanction required by S. 197 and 
proceeded to record tlie whole of the evidence 
without being aware that any such sanction 
existed : Held, that the whole of the proceed- 
ings were witliout jurisdiction and must be 
regarded as totally invalid. Emperor v. Bhimaji 
Venkaji Nadgir. 19 Cr. L. J. 342 : 

44 I. C. 454 ; 20 Bom. L. R. 89 : 

42 Bom. 172 : A. I. R. 1917 Bom. 33. 

S. 197 — Village Magistrate preparation 

of false record by, in case pending before him — 
Sanction for prosecution, tvhether necessary — 
Proceedings, initiation of, xoitliout sanction, effect 
of— Penal Code (Act XLV of ISGO), Ss. 107, 2Ifl, 
4G9 and 471. 

A Village Magistrate who prepares a false 
record in a case pending before him acts not 
in a private capacity but as a Judge, and if the 
making of that record amounts to an offence, 
sanction is necessary under S. 197 before any 
Court can take cognizance of the offence of 
which he is accused in connect on with it. 
,Std>biah Pillai v. Emperor. 

21 Cr. L. J. 233 : 

55 I. C. 105 : 1920 M. W. N. 7 : 

A. I. R. 1920 Mad. 23. 

S. 197 — Village Magistrate — Sanction 

— Village Magistrate making a false record. 

No sanction under S. 197 is necessary to 
jirosecute a Village Magistrate for fabricating a 
false record of a criminal case, Palaniandi 
Pillai V. Arunachallam Pillai. 

9 Cr. L. J. 89 : 

4 M. L. T. 473 ; 32 Mad. 255. 

S. 197 (1) — Village Munsif, rvhelhcr 

‘public servant not remvoablc from office' — Corn- 
plaint of bribery xoitliout sanction. 

A Village Munsif and Magistrate is not a 
“public servant not removable from ollicc” 
without the sanction of the Local Government, 
within the meaning of S. 197 (1). He may be 
prosecuted for receiving bribes while acting 
as a judicial functionary in judicial proceedings 
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instituted before him. hladakke Pecdiyakkal 
V. Villapally Govindan Nair. 

18 Cr. L. J. 37 : 
36 I. C. 869 : A. I. R. 1917 Mad. 759. 

S. 197 — Village Munsif — Fabrication of 

records by Village Munsif — Prosecution — Sanc- 
tion under S. 197, necessity of. 

Fabrication bj' a Judge of the records of a 
case is an act conimitted by him while acting 
or purporting to act in the discharge of his 
ollicial duty within the meaning of S. 197 even 
if the case is an entirely fictitious one, and 
cannot be taken cognizance of without the 
.sanction of the Local Government. The essence 
of the offence is tliat an officer having as part 
of his ofTicial duty the correct maintenance of 
judicial records fradulently falsifies them. 
Sivaramakrislina Ayyar v. Seshappa Naidn. 

30 Cr. L. J. 396 : 
115 I. C. 248 : 29 L, W. 17 : 
1929 M. W. N. 53 : 
I. R. 1929 Mad. 408 : 
52 Mad. 347 : 56 M. L. J. 263 : 
A. I. R. 1929 Mad. 172. 

S. 197 — Village Munsif — Madras — Vil- 
lage Courts Act (1 of 1GS9), S. 4S — Village 
Munsif, distraint by, in e.rei:ulion of Village 
Court’s decree — Prosecution — Sanction under 
S. 197, xohether necessary. 

A Village Court executing under S. 48 of the 
•Madras Village Courts Act of 1889 a decree 
by way of distraint is a Village Court a.s de- 
fined in the Act, and the Village Munsif if he 
him.sclf distrains, acts as Judge of that Court. 
Therefore, sanction is necessary under S. 197 
of the Code of Criminal Procedure for his 
prosecution for any offence alleged to be 
comnjitted by him in the course thereof. 
Stibba Naidu v. Emperor. 

30 Cr. L. J. 402 : 
115 I. C. 53 ; 1929 M. W. N. 67 : 
29 L. W. 579 : 1. R. 1929 Mad. 373 : 

56 M. L. J. 600 : 
A. I. R. 1929 Mad. 256. 

S. 197 (2) — Village Police Patel, prose- 
cution of — Sanction, if necessary. 

A Village Police Patel can give a final judg- 
ment in eases eoming under S. 14, Village Police 
Act. When he convicts or acquits, he is giving 
a “definitive judgment,” therefore, he is a 
.fudge within the definition of S, 19, Penal 
Code, and, therefore, comes within the protec- 
tion afforded to .fudges and public servants 
under S. 197, Cr. P. C. Emperor v. Shankar 
Sayaji Dalvi. 40 Cr. L. J. 116 : 

178 I. C. 682 : 40 Bom. L. R. 1106 : 

11 R. B. 183 : 
A. I. R. 1938 Bom. 489. 

S. 198. 

Sec also (i) Penal Code, Ss. 494, 490, 
499, Ex. 1. 

S. 198 — Father of a lunalic, xohosc 

xoife has been married a second time, if an 
aggrieved person in the legal sense. 

Where the complainant is the head of his 
family, his sa 1 is a lunatic and his daughter- 
in-law hi I been living under his protection 
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and an allegation is made that she was taken 
away to the house of her father and subse- 
quently married to another person, the offence, 
if true, seriously affects his reputation and 
status in society and the father-in-law is a 
“ person aggrieved ” within the meaning of 
S. 198 and is competent to institute the 
complaint. Daevi Sardar v. Balti Dhali. 

3 Cr. L. J. 187 : 

3 C. L. J. 38. 

S. 198 — Abatement — Defamation — 

Abatement of prosecution on the death of com- 
plaint. 

Held, that, the death of the eomjjlainant dur- 
ing the course of criminal proceedings for 
defamation necessarily terminates those pro- 
■ ceedings. Ishar Das v. Emperor. 

7 Cr. L. J. 290 : 

3 P, W. R. Cr. 21 : 112 P. L. R. 1908. 

S. 198 — Complaint — Penal Code (Act 

XLV of ISGO), Ss. 1S2, 211, 500 — Complaint 
charging offence under S.211 — Conviction under 
S. 500, whether legal — Defamation of subordinate 
official — Official superior, complaint made by, 
whether acceptable — “ Falsely charges,” in S. 211 
meaning of — Offence under S. 1S2 — Burden of 
proof’ — Prosecution, duty of. 

Where a complaint clearly charges an offence 
under S. 211, Penal Code, a conviction under 
S. SOO, I. P. C., is illegal. A complaint of an 
■offence under S. 500, Penal Code, made not 
by the person aggrieved but by his official 
superior cannot be accepted inasmuch as such 
acceptance would defeat the object of S. 198. 
The words “ falsely charges ” in S. 211, 
Penal Code, must be restricted to a charge 
made to some person in authority, that is to 
say, to some person 'vvho is in a position to 
get the offender punished. The cliarge must 
be embodied either in a complaint to a Magis- 
trate or in a report of a cognizable offence 
to a Police Officer. The fact that the informa- 
tion given by him is shown to be false does 
not cast upon the party who is charged with 
an offence under S. 182, Penal Code, the 
burden of showing that when he made it he 
believed it to be true. Tlie prosecution must 
make out that the circumstances were such 
that the only .reasonable inference was that 
he must have known or believed it to be 
f false. Gaya Barhai v. Emperor. 

23 Cr. L. J. 641 : 

69 I. C. 81 : 9 O. L. J. 342 : 

4 U. P. L. R. Oudh 81 : 

A. I. P. 1922 Oudh 4. 

Ss. 198, 204, 215. 

Complaint at suggestion of Police — Issue of 
process to accused, whether necessary: See 
Penal Code, S. 494. 

S. 198 — Defamation. 

Complaint by hereditary priest of portion of 
Muslim community against persons for having 
undergone or participated in marriage, void j 
according to Jluhamedan Law and for depriv- 
ing him of his fees .by celebrating marriage I 


in another village — Complainant is not the 
person aggrieved. In re ; Muhammad Levvai. 

32 Cr. L. J. 1116 : 
} 134 I. C. 57 : 1930 M. W. N. 694 : 

I. R. 1931 Mad. 809 : 
A. I. R. 1931 Mad. 247. 

S. 198 — Defamation — Complaint by 

relative of person defamed, validity of. 

A Magistrate can take cognizance under 
S. 198, Cr. P. C. of a complaint of an offence 
tinder S. 500, Penal Code, made by a person who 
i tliough not directly affected and injured, is 
I related to the person defamed and is a member 
of liis familv. Surajmal v. Bamnalh. 

28Cr. L.J. 996: 
105 I. C. 820 : A. I. R. 1928 Nag. 58, 

■; S. 198 — Defamation— Complaint of per- 

jury and false charge — Defamation, conviction 
for, legality of. 

In a complaint which referred sjieeifically to 
Ss. 193 and 211 of the Penal Code, tlie com- 
plaint stated that false statements and a false 
charge had been made against him by the 
accused which had caused him injury and iie 
asked the Court to take action under those 
sections or under any section wliicli the facts 
disclosed might justiiiy. Tlie Magistrate after 
hearing the evidence framed a cliarge of defa- 
mation under S. 500 of tlie Penal Code and 
convicted the accused under the section : 
Held, that a complaint liaving been made by 
the person aggrieved by the defamatory state- 
ment, the requirements of S. 198, ( r. P. C. 
were satisfied and lliat tiie conviction was 
perfectly legal. Naurati v. Emperor. 

27 Cr. L. J. 769 : 
95 I. C. 305 : 6 Lah. 375 : 
2 L. C. 53 : A. I. R. 1925 Lah. 681. 

S. 198 — Defamation, 

Higii Pric.st of community defamed. It 

affords no ground to member of community 

to complain. Husseinbhoy Ismailji v. Emperor. 

156 I. C. 567 : 29 S. L. R. 39 : 
8 R. S. 1 : A. I. R. 1935 Sind 98. 

S. 198 — Defamation. 

No Court can take cognizance of an offence 
of defamation except upon a complaint made 
by some person aggrieved by sucli offence. 
Hosscinbhoy Ismailji v. Emperor. 

36 Cr. L. J. 408 : 
153 I. C. 443 (2) : 7 R. S. 137 : 
A. I. R. 1934 Sind 188. 

S. 198 — Defamation. 

The pereon defamed -within the meaning of 
S. 499, Penal Code, is a person aggrieved with- 
in the meaning of S. 198. Husseinbhoy Ismailji 
V. Emperor, 

156 I. C. 567 : 29 S. L. R. 39 : 
8 R. S. 1 : A, I. R. 1935 Sind 98. 

S. 198 — Defamation. 

Even ■when objection with regard to jurisdic- 
tion has not been taken in the trial Court, 
this cannot confer jurisdiction on the Magis- 
trate trying the case. Jagdish Narain v. Shams 
I Ara Begum. 36 Cr. L. J: 116: 

1521. C. 478: 1934 O. L. R. 878 : 
11 O. W. N. 1389 : 7 R. O. 288 : 

A. I. R. 1935 Oudh 6, 
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S. 198 — Non-compliance — Effect. 

Provisions of S. 19S, are mandatory — Com- 
plaint imder S. 499, 1, P. C. on behalf of woman 
who ought not to be compelled to appear in 
public. Leave of Court not obtained — ^Trial. 
and convictions are without jurisdiction. 
Jogdish Narain v. Shams Ara Begam. 

36 Cr. L. J. 116 : 
152 I. C. 478 : 1934 O. L. R. 878 : 
A. I. R. 1935 Oudh 6 ; 11 O. W. N. 1389 : 

7 R. O. 228. 

Ss. 198, 199— Object of— Offence referred 

in sections should not be made subjects of com- 
plaint except by aggrieved person — Husband com- 
plaining under Ss. 363, 3i2 and 506, Penal Code 
{Act XLV of 1860), but not under S. 494, Penal 
Code — Court cannot force upon him character 
of aggrieved husband. 

Where a complaint under Ss. 363, 342 and 
506, Penal Code, is filed by the husband who 
does not himself complain of an offence under 
S. 494, Penal Code, the Court cannot force 
upon him as a complainant, the character of 
an aggrieved husband, which he does not wish 
to assume. The purpose of Ss. 198 and 199, ! 
is to make sure that the offences to which they 
refer are not made the subject of complaint 
except by aggrieved persons. Emperor v. 
Giilab. 39 Cr. L. J. 686 : 

176 I. C. 98 : 11 R. S. 16 : 
A. I. R. 1938 Sind 141. 

S. 198 — Person aggrieved ” — Bigamy 

— Complaint by a brother of the husband. 

Held, that a brother of the husband of the 
woman who committed bigamy is not, such a 
person aggrieved within the meaning of S. 198, 
upon whose complaint the Court could take 
cognizance of an offence of bigamy. Hanuman 
V. Emperor. 7 Cr, L. f. 457 : 

11 O. C. 148. 

S. 198 — Person aggrieved — Complaint 

of bigamy — Person aggrieved — Husband. 

In the case of bigamy, the person aggrieved 
is the husband within the meaning of S. 198. 
Therefore, where the father of the husband 
preferred a complaint under S. 498, I. P. C., 
and the Magistrate committed the accused for 
trial to the Court of Session, on a charge under 
S. 494, I. P. C., the High Court quashed the 
commitment for non-compliance with the pro- I 
visions of S. 198. Emperor v. Lala. 

11 Cr. L. J. 51 (a) : 

5 1. C. 176:7 A. L.J. 10. 

S. 198— Person aggrieved — Defamation 

of a Hindu widow living with her brother — Com- 
plaint by brother — Brother, an aggrieved person. 

Serious imputations were made against a 
Hindu widow, accusing her of immorality. She 
was living with and was practically under the 
guardianship of her brother : Held, a Hindu 
lady residing with her father, brother or her 
son is a member of his family ; and her reputa- j 
tion is bound up with the reputation of the 
person in -whose house and under -^vhose charge 
she is living. If any imputation is made 
against her character, that would affect as 
much the relative with whom she is living as 
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herself. Having regard to the notions, manners 
and customs of the country, the brother with 
whom the lady was living was as much aggriev- 
ed by the imputations made against her as 
the lady herself, and that, therefore, the bro- 
ther was a person aggrieved -within the mean- 
ing of S. 198, and it was competent to a Court 
to take cognizanee of the offenee of defamation 
upon his eomplaint. Thakur Dass Sur v. 
Adhar Chandra Misri. 1 Cr. L. J, 445 ; 

I. L. R. 32 Cal. 425 ; 8 O. W. N. 515. 

S. 198 — Person aggrieved — Defamation 

of wife — Husband, whether person aggrieved. \ , 

In the case of defamation of a married woman 
her husband is a person aggrieved within the 
meaning of S. 198. Gurdit Singh v. Emperor. 

26 Cr. L. J. 342 : 
84 I, C. 646 : 5 Lah. 301. 

1 L. Cas. 134 : A. I. R. 1924 Lah. 559. 

S. 198 — Person aggrieved. 

Master cannot sue for defamation of servant. 
Til Kanchan Gif v. Emperor. 

11 Cr. L. J. 594 (b) ; 

8 I. C. 220. 

S. 198 — PersoJi aggrieved — Offence relat- 
ing to marriage — Bigamy — Cognizanee of offence 
— Person aggrieved, meaning of. 

Per Mookerjee, J. — The grievance referred to 
in the words “ person aggrieved ” in S. 198, 
does not eonteraplate any fanciful or senti^ 
mental grievance ; it must be such a grievanc^ 
as the law can appreciate ; it must be a legal 
grievance and not a stat pro ratione voluntas 
reason. Daem Sardar v, Batu Dhali. 

3 Cr. L. J. 187 : 

3 C. L. J. 38. 

S. 198 — Person aggrieved — Unchasliiy 

imputed to married woman — Husband, whether 
aggrieved — Complaint by husband. 

Where a married woman is defamed by an 
imputation of unchastity, her husband is a 
person aggrieved -nuthin the meaning of S. 198, 
and has the right to prefer a complaint of de- 
femation. Basina Appanna v. Peta Akkanna. 

26 Cr. L. J. 521 : 
85 I. C. 361 : 47 M. L. J. 746 : 
20 L. W. 921 : A. I. R. 1925 Mad. 320. 

• S. 198 — Sanction to prosecute under 

alternative sections. 

A sanction under S. 196 to prosecute an 
accused in the alternative under S. 121 or 121-A 
of the I. P. C., is entirely specific andVt, 
proper. Puthen Vcetil Kunhi Kadir v. Emperor. 

93 Of T T 903 • 

65 I. C. 859 : 1922 M. W. N. 71 : 15 L. W.’ 311 : 

30 M. L. T. 135 : 52 M. L. J. 108 : 

A. I. R. 1922 Mad. 126. 

S. 198 — Seope. 

It is impossible to lay down any inflexible 
rule for determining in every case whether the 
complainant is a person aggrieved by the 
offence alleged within the meaning of S. 198, 
it must be determined in each case according 
to its own circumstances whether the complai- 
nant can be said to be in a legal sense a person 
aggrieved. Daem Sardar v. Batu Dhali. 

3 Cr. L. J. 187 : 

3 C. L. J. 38. 
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S. 198— A>o/)e. ; 

Where the editor of n p.-ijirr writes an , 
editorial which is highly deraiiiatory of llic 
ppiriltinl head of a corlaiii rotnrminily, an 
individual of that conitaiitiity is not an 
apprieved person within the mcanitif; of S. lOS. 
Ilofseinbhoij Jcmnilji v. Kmpnnr. 

36 Cr. L.J. 40S : 
153 I. C. 443 (2) : 7 R. S. 137 : 
A. I. R. 1934 Sind 188. 

S. 199. 

See also («) Cr. P, C., 1808. .S's. -J (h). 108, 
227. 

(ii) Penal Code, ISO!), «or.-A. 
407, -103. 

S. 199, 345— .-I Miiction nf mnrued 

tcoman — Complaint hi/ /irrson Anri/ip rare of ' 
teaman — Complainant, tvhether ran compound 
offence. 

Althoiiph hy virtue ofS. 100, Cr. P, C. a person 
havinp the care of a married woman on helialf 
of the husband durinp his ab--cnee can prefer 
a complaint in respect of an offence under 
S. 408 of the Penal Code, the only person who 
is nulhorisod under S. Jtt.'!, Cr. P. C. to 
compound this offence is the injured husband. 
Mahbub eili Khan v. Kmprror. 

24 Cr. L. J. 780 : 
74 I. C. 444 : 4 L. L.J. 448. 

S. 199, 238 (3)— C/inrpr under S. SGC 

and conviction tinder S. 495, Indian Penal Code, 
— iVo complaint under S. 199, Criminal Procedure ' 
Code, by husband. 

A complaint within the meaning of 100, 
Cr. P. C., means a complaint made hy the 
husband of an offence under S. 408, Penal 
Code, not any conijilaint made hy the husband, 
where there is no complaint Ijy the husband of 
nn offence under S. 408, Penal Code, the 
Court has no jurisdiction to convict the accused 
of nn offence under that section, llnnparu 
Asari v. Emperor, 1 Cr. L. J. 281 ; 

I. L. R. 27 Mad. 61 .■ 2 Weir 236. 

S. 199 — Complaint not by husband, 

effect. 

Where no complaint is filed hy the husband 
of n woman before n Mapistratc under S. 100, 
the Court cannot take copiiizancc of an allcpcd 
offence of ndultcry and in the absence of such 
) eomplnint, a conviction tinder S. 370, Penal 
Code, cannot be converted to one under S. 407, 
Penal Code. JJaji v. Emperor, 

34 Cr. L. J. 496 : 
143 I. C. 73 : 10 O. W. N. 107 : 
1. R. 1933 Oudh 153 ; A. I. R. 1933 Oudh 163. 

S. 199. 

Complaint by father of the pirl under S. 498, 
Penal Code — Leave of the Court not granted — 
Proceedings arc Illegal. Luxman v. Emperor. 

35 Cr. L. J. 1032 ; 
149 1. C. 1106 (1) : 6 R. L. 805. 
A. I. R. 1934 Lah. 86, 

S. 199. 

Complaint by father for enticing away married 
girl— Absence of circumstances justifying 
eomplnint by father and not by husband — 


Cr. P. CODE (1898), S. 199 
Complaint cannot be cntcrinincd. Mahcndra 
Lai V. Gnpal Chandra Dcy. 34 Cr. L. J. 290 ; 
142 I. C. ISO : i. U. 1933 C.nl. 241 (1) ; 

A. I. R. 1933 Cal. 144 (1). 

S. 199—" Complaint," meaninp of . 

The word " Ciimpbiint ’’ ocrurring in S. 100, 
is not to be eoiisliiied in its ordinary .sense. Imt 
as tlellnetl in S, 4, Cl. (Ii) of tluit Code. Tara 
Prosad Lnha v. Emperor. 1 Cr. L. J. 25 : 

I. L. R. 30 Cal. 910 : 8 C. W. N. 17. 

S. 199. 

Complaint need not .speeify the .section tinder 
which aceust-d is to lit charged. Sain v. 
Emperor. 36 Cr. L. J. 789 : 

155 1. C. 595 : 36 P. L. R. 209 ; 7 R. L. 742 : 

A. 1. R. 1934 Lah. 945. 
S. 199— Complaint. 

The provision in fi. lOO. Cr. P. C., tliat no 
Court .shall take cognir.anee of nn^offciiec tinder 
S. 408, Penal Code, except upon a complaint 
inadr by the liiisband of llic woman, refers to 
n complaint by tlie bustiand of an offence tinder 
S. 498, not to any eoinplainl tnatlc by the 
luisbanel. llnda .Sinph v. Emperor. 

19 Cr. L. J. 300 : 
44 I. C. 204 : 2 P. R. 1918 Cr. : 
A. 1. R. 1918 Lah. 385. 

S. 199— Complaint under S, I9S, I.P, C. 

by eare-taher of xroman on behalf of husband — 
Uushnnd's iltnrsK, effect of — •• Absence," vienninp 
of. 

A person having the care of a woman on 
hchnif of tier husband, can only institute n 
emnplaint imiler S. •I'.iii, 1. V. C., in the absence 
of the Imshand. The woiti “ absence ” means 
nhseneo from tlie place ami cannot bo e.vlcnded 
to inclmle a case where the) husband is present 
hut is imalile, oning to illness, to institute 
the proseeiition himself. Emperor v. Tikiomal 
Jiulomal. 9 Cr. L. J. 450 : 

1 I. C. 941 : 3 S. L. R. 15. 

Ss. 199. 210— Complaint — Examination 

of complainant not part of complaint. Penal Code 
(ActA'LJ' of ISGU), S. -195 — Illicit inicreouisc 
— Specific allegation. 

The husband of n woman complained that 
the nectised won over his wife, wlio had 
recently attained imberly, enticed licr away 
and pcrsuailed her to carry off certain jewels 
and tnoncy, tlie property of the eompluinant. 
The complaint contained no spccillc allega- 
tion of enticing away the woman with tlie 
nccc.ssary .sexual purpose ; but in bis exami- 
nation upon oath by tlic Magistrate lie made 
n definite allegation llial tlic accused took 
away the woman with a view to liavc illicit 
intercourse with her. The accused was con- 
victed of nn offence, falling tinder S. 408 
of the Penal Code : Held, per Wallis, C. ,J., 
and Aylirig, J., that aUliougb the complaint 
contained no specific; allegation of illicit 
interenur.se, it could not be read as merely 
relating to a theft of jewels, and that 
the conviction tinder S. 408 of the Penal 
Code was not illegal ; Held, per Wallis, C. .J., 
and CouUs-Trotlcr, J„ that a complaint being 
something anterior to and dislincL from the 
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examination on oath of the complainant by 
a Magistrate taking cognizance of a complaint 
under S. 200 of the Cr. P. C., such exami- 
nation cannot be regarded as part of the 
complaint for the purposes of S. 199 of the 
Cr. P. C. In rc : Pcdda Anjinigadu. 

22 Cr. L. J. 762 ; 

64 I. C. 282 : 13 L. W. 695 : 

1921 M. W. N. 514. 

S. 199 — Enticing away married womari 

— Husband minor — Complaint by father-in- 
law. 

Except where the husband of a woman is 
absent and she is left in the care of 
her father-in-law, the latter cannot lodge a 
complaint under S. 498 of the Penal Code 
in respect of enticing the woman away, even 
though the husband may be a minor. There 
is nothing to prevent a minor husband from 
lodging a complaint under S. 498 of the 
Penal Code, Walia v. Emperor. 

23 Cr. L. J. 613 : 

68 I. C. 837 : 

A. I. R. 1922 Lah. 168. 

S. 199 — Enticing married woman 

from father's control — Right of father to 
complain, when husband stands by — Penal 
Code (Act A'LF of 1860), Ss. 498, 499. 

Where, the wife was not under the 
care of her husband at the time when the 
accused enticed her away and the husband, 
learning of the elopement, went away 
and the complaint was filed by the father, 
without consulting the husband, the latter 
not being anxious to complain : Held, that 
the fact that the husband stood by, did not 
prevent the temporary guardian from preferring 
the complaint. In re : Rathna Padayachi. 

17 Cr. L. J. 363 : 

35 I. C. 667: 

A. I. R. 1917 Mad. 220. 

S. 199 — “Husband of the looman,” mean- 
ing of — Marriage dissolved before complaint, effect 
of. 

The words “the husband of the woman” in 
S. 199 are simply intended to point to the 
particular person who has the right to start 
proceedings in respect of the offence men- 
tioned in the section, and a man does not 
cease to be “the husband of the woman” 
within the meaning of that section merely 
because the marriage tie has been dissolved 
subsequent to the commission of the offence 
complained of. In other words : the dissolu- 
tion of the marriage tie does not take away 
from the complainant the right to lodge a 
complaint in respect of an offence committed 
before the marriage tie was dissolved, 
Dhanna Singh v. Emperor. 

23 Cr. L. J. 462 : 

67 I. C. 734 : 16 P. W. R. 1922 Cr. : 

A. I. R. 1922 Lah. 477, 

S. 199. 

Husband of woman in prison — ^Husband’s 
brother not having de faeto or constructive 
care of her — Complaint by him under 
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S. 494, I. P. C., is not maintainable. 
Rabnawaz Khan v. Emiieror. 

37 Cr. L. J. 345 : 

160 I. C. 726 : 8 R. Pesh. 128 : 

A. I. R. 1936 Pesh. 32 (1). 

S. 199 — “In his absence,” meaning 

of- 

The words “in his absence,” in S. 199, refer 
to the original entrustment and not to the 
time of the complaint, and the restriction is . 
not intended to afford immunity to an offender 
but to prevent a person unconnected with the \ 
woman from giving publicity to a, matter 
which neither the husband nor the gnardian is 
willing to agitate. The object of the law is not 
so much to afford protection to the husband or 
the guardian, as to inflict punishment on those 
who interfere with the sacred relation of 
marriage. In re : Rathna Padayachi. 

17 Cr. L. J. 363 : 

35 I. C. 667 : A. I. R. 1917 Mad. 220. 

S. 199 — Jurisdiction — Report to the 

Police— Cognizable offence — Complaint. 

A report to the police of a , cognizable 
offence is not a complaint within the meaning 
of that term in S. 199. Upon a report made 
to them by a husband that the accused had 
kidnapped his lawful wife, the police placed 
the accused before a Magistrate for trial of an 
offence under S. 3C3, I. P. C. : Held, that the , 
said report, though made by the husband, did 
not give the Magistrate jurisdiction to con- 
vict the accused under S, 498, I, P. C. 
Emperor v. Khushal Singh. 

1 Cr. L. J. 763 : 

17 C. P. L. R. 105. 

S. 199 — Magistrate directing Police in- 
quiry — Charge-sheet preferred before another 
Magistrate — Jurisdiction. 

Where a Magistrate having cognizance of 
a case refers it to the Police for inquiry and 
report, the Police have no power to i^rcfer a 
charge-sheet before another Magistrate and such 
other Magistrate has no jurisdiction to take cog- 
nizance of the case. In rc ; Ruhmani Animal. 

16 Cr. L. J. 466 : 

29 I. C. 98 : A. I. R. 1916 Mad. 1059. 

S. 199 — Penal Code, S. 498 — Complaint 

and statement of complainant, nature of — Enticing 
away married woman — Complaint, contents 
of 

Where in a complaint of an offence of entici- 
ing away a married woman, there is no allega- / 
tion either in the complaint or in the sworn 
statement of the complainant, that the ac- 
cused’s purpose was to have illicit intercourse 
with her, there is no “complaint” of an 
offence under S. 498 of the Penal Code so 
as to give a Magistrate jurisdiction to take 
cognizance of that offence as provided by 
S. 199 of the Cr. P. C. Arunaehalam Chetty v. 
Emperor. 24 Cr. L. J. 837 : 

74 I. C. 949 : 45 M. L. J. 543 : 

1923 M. W. N. 876 : 

A. I. R. 1924 Mad. 323. 

S. 199 — Penal Code, S. 498 — Enticing 

married woman, charge of — Complaint to Police, 
if sufficient. 
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A “complaint” within the meaning of S. 4 (h) 
can only be made to a Magistrate. Therefore 
a complaint to the Police of an offence under 
S. (498, Penal Code, is not sufficient for the 
purposes of S. 199. Arumuga Mttdaliar v. 
Emperor. 23 Cr. L. J. 592 : 

(58 I. C. 624 : 16 L. W. 491 : 31 M. L. T. 254 : 

-43 M. L. J. 564 : 1922 M. W. N. 801 : 

A. I. R. 1923 Mad. 59. 

' S. 199— Penal Code (Act XLV of 1860), 

Ss. 494, 49S — Complaint in respect of offence 
under S. 494, whether covers complaint in respect 
of offence under S. 498. 

In the case of an offence under S. 498 of the 
Penal Code, all that S. 199, Cr, P. C. requires 
is that there should be a complaint by the 
husband in respect of the facts constituting the 
offence. It cannot be said that there was no 
such complaint merely because the husband 
also alleged certain additional facts, which he 
was unable to prove and which, if pro'ved, 
would ' have amounted to the grav'er offence 
dealt with by S, 494 of the Penal Code. Brahma 
Dal V. -Emperor, 22 Cr. L. J.742 : 

64 I. C. 134 : 24 O. C. 232 : 

A. I, R. 1921 Oudh 149. 

S. 199— Pcnnl Code (Act XLV of ISOO), 

'S. 498 — Accused charged with theft whether can be 
convicted under S. 498. 

Where the complainant charged the accused 
with theft and neither in the complaint nor in 
liis statement did he allege facts that constitut- 
' ed an offence under S. 498 of the Penal Code, 
nor did ho ever ask that the accused should be 
dealt with under that section ; Held, that having 
regard.to the provisions of S. 199,' Cr. P. C. the 
accused could not be convicted of an offence 
under S. 498 of the Penal Code, there being no 
complaint against him by the husband that he 
had committed such an offence. Roda Singh 
V. Emperor. 19 Cr. L. J. 300 : 

44 I. C. 204 : 2 P. R. 1918 Cr. : 

A. I. R. 1918 Lah. 385. 

S. 199 — Police Officer's report, if com- 
plaint. 

A report of a Police Officer is not a complaint 
within the terms of S. 199. Bhana v. 
Emperor. 12 Cr. L. J. SO : 

8 I. C. 1160 : 32 P. R. 1910 Cr. 

/■ 5s. 199, 345 — Prosecution under S. 498, 

t Penal Code — Complaint by agent of absent 
' husband — Competency of agent to compound 
offence — Acquittal on composition by agent. 

An agent prosecuting under the powers grant- 
ed by S. 199, Cr. P. C. for the alleged abduction 
of another person’s wife, under S. 498 of the 
Penal Code, is not legally competent to 
compound the case -under S. 345 of the 
Cr. P. C., on behalf of the husband, whose 
interests would not be affected by the com- 
position: and an order of acquittal based on 
such a composition is not justified. Ilarnam 
Singh V. Sain Dass. 24 Cr. L. J. 120 : 

71 1. C. 248. 

^S. 199 — Rape — Accused convicled of rape 

— Acquitted — Cannot be convicted of adultery 
without complaint by the husband, ' 
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llTiere a conviction for rape is set aside on 
the ground that it was only a case of adultery, 
the accused cannot be convicted of adultery, 
if no complaint has been made by the husband 
to give jurisdiction to the Court under S. 199. 
Nga Po Thaw v. Emperor. 14 Cr. L. J. 284 : 

19 I. C. 716 : U. B. R. 1912 155. 

S. 199 — Scope. 

A Sessions Judge has no power to add a 
charge under Ss. 497 and 498, Penal Code, 
against a person who has been committed 
for an offence under S. 300. Abdul Aziz 
Shah V. Emperoi. 32 Cr. L. J. 1135 : 

134 1. C. 314 : 54 C. L. J, 346 : 
I. R. 1931 Cal. 810 : A. I. R. 1931 Cal. 524. 

S. 199 — “ Some person who had care 

of such woman, ” meaning of — Express delega- 
tion of trust by husband, whether necessary — 
Leave to proceed with complaint not expressly 
recorded — Substantial compliance, whether 
enough. 

The words “ some person who had care of 
such woman ” in S. 199 means a person who 
has the care of a woman on her husband’s 
behalf during the latter’s absence and there 
need be no e.vpress delegation of trust by 
the husband in favour of such person to 
enable him to lodge a complaint in his 
absence. In such a case, the Court must 
grant leave to the complainant to proceed 
with his complaint, and where the proceeding 
.shows that the Magistrate did accord such 
leave to the complainant, the provisions of 
the section will be deemed to have been 
complied with although the leave is not 
expressly recorded. Sahibrai v. Emperor. 

27 Cr. L. J. 414 ; 
93 I. C. 78 : A. I. R. 1926 Sind 159, 

S. 200. 

See also {i) Cr. P, C., 1898, Ss. 4, 4 (6) 
177, 190, 195, 202, 203, 
204, 369, 439; 537, 

(ii) Penal Code, 1860, S. 211. 

Ss. 200, 530 — Absenee of complaint and 

omission to examine complainant — Validity of 
trial. 

Absence of a eomplaint and consequent 
failure to examine the complainant on oath 
is a sufficiently grave irregularity to vitiate 
the subsequent proceedings if it has not been 
waived or acquiesced in. Golusii Appalanara- 
siah v. Emperor. 31 Cr. L. J. 895 : 

125 I. C. 557 : 1930 M. W. N. 413 : 

A. I. R. 1930 Mad. 705. 

S. 200 — Applicability — Complaint — Ab- 
sence of personal knowledge — Judicial enquiry 
— Cognizance — J iirisdiclion. 

On the complaint of a person who had no 
personal knowledge of the matter complained 
of, a judicial enquiry was directed, and on 
the report thereof, proceedings were taken ; 
Held, that there was no complaint under 
S. 200, properly so-ealled on which a judicial 
inquiry could be directed. The proceedings 
were quashed. Chamroo Sahu v Emperor. 

5 Cr. L. J. 13 : 
11 C. W. N. 170. 
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S. 200 — Complaint and examination of 

complainant, necessity of. 

Trial of accused under Opium Act williout the 
complaint and without examining the com- 
plainant on oath is an illegality vitiating the 
trial. Lachmi Narain v. Emjieror. 

20 Cr. L. J. 742. 
53 I. C. 150 : A. I. R. 1919 Pat. 452. 

S. 200 — Complaint — Citation of wrong 

.section or Act — Validity of complaint — Wrong 
section or torong Act, whether prevents Court from 
taking cognizance of offence nnder proper .section 
or Act. 

iMerely because the complainant mentions the 
wrong Act or mentions the wrong seelion, it 
cannot he said that there is no complaint with- 
in the meaning of S. 200. Cr. P. C. Ham 
Ladakmal v. Wadhnmal Asstidomal. 

40 Cr. L. J. 122: 
178 I. C. 64S ; 11 R. S. 100 : 1939 Kar. 230 : 

A. 1. R, 1938 Sind 209. 

— — S. 200 — Complaint — Requisites. 

The words “at once” in S. 200 clearly indicate 
that ordinarily a complaint must be presented 
in person. A complaint should never be 
accepted which is not signed by the complain- 
ant and is not preferred by a person duly 
authorized to prefer that specific complaint. 
Abhoycsxvari v. Kisliori I\Iohan Rancrjec. 

15 Cr. L. J. 348 : 
23 I. C. 700 : 18 C. W. N. 1020 : 
42 Cal. 19 : A. I. R. 1914 Cal. 479. 

S. 200 — Examination of complainant — 

Omission, effect of — Prejudice. 

A Court is bound to examine the complainant 
under S. 200, and the omission to do so, i.s a 
serious irregularity, which in general, prejudices 
the complainant, and justifies interference by 
the High Court in revision. In re : Ramaswamy 
Iyengar. 23 Cr. L. J. 691 : 

69 I. C. 371:16L.W. 220: 
1922 M. W. N. 681 : 
A. I. R. 1922 Mad. 443. 

S. 200 — Examination of complainant. 

Complaint — Oral examination of complainant 
— Subsequent fuller examination on later date 
— Trial and conviction of accused is not vitiated 
by irregularity. Makhan Lai Pal v. Sakhi. 

34 Cr. L. J. 1063 ; 
145 I. C. 700 : 37 C. W. N. 319 : 
6 R. C. 135 : A. I. R. 1933 Cal. 552. 

S. 200 — Examination of complainant, 

mode of. 

When a complaint is in writing and is sufll- 
ciently clear, it would be a sufficient com- 
pliance of S. 200 if the Magistrate reads it 
over to the complainant and the complainant 
on oath is asked to subscribe and it is onlj^ 
when the written complaint is obscure or 
vague that the Magistrate is bound to examine 
the complainant at sufficient length for the 
purpose of clearly ascertaining the allegations 
on which the complaint is made. Mahomed 
V. Mahomed Idris. 26 Cr. L. J. 1101 : 

88 I. C. 189 : 18 S. L. R, 274 : 
A. I. R. 1925 Sind 328. 
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S. 200 (a) — Examination of complain- 
ant. 

Where a complaint purports to be made by a 
public servant in the discharge of his official 
duties, his examination is not required under 
S. 200 (an). Kcival Ram v. Emperor. 

36 Cr. L. J. 1354 : 
158 I. C. 324 : 1 B. R. 872 : 16 P. L. T. 693 : 

13 Pat. 69 : 8 R. P. 187 : 

A. I. R. 1935 Pat. 515. 

S. 200, 537 (a) — Examination of com- 
plainant — Complaint by District ,Iudge to District 
Magistrate — Failure to examine complainant—' 
Irregularity. 

A District Judge, believing that a certain Will 
which bad come before him in Probate 
proceedings was a forgery, wrote a letter to the 
District Magistrate suggesting that in the 
interests of justice there should be a prompt 
investigation. On receipt of the letter the 
Di.drict Magistrate, without sending for the 
District .Judge and examining him on oath, 
ordered a Police investigation and thereafter 
sent the case for inquiry and trial before a 
competent Magistrate : Held, that the failure 
to examine the District .Judge on oath was an 
irregularity of a kind which came within tho.se 
enumerated in Cl. (a) of S. .537, Cr. P. C. and 
that there iiaving been no failure of justice, 
the trial was not vitiated by the irregularity: 

In re : Aparuo .Thavcrilal. 20 Cr. L. J. 42 : 

48 I. C. 682 : 20 Bom. L. R. 1018 : 

A. 1. R. 1918 Bom. 141. 

S. 200, <537 (a) — Examination o^ Com- 
plainant — Complaint by public official against 
Government servant — Failure to examine Com- 
plainant — Effect. 

Where a complaint, preferred against a 
Government servant by a responsible public 
official, was reduced to writing and signed 
by him and was accompanied with the formal 
sanction by the Local Government autlioris- 
ing the prosecution, and the accused was 
actually convicted of the offence charged : 
Held, that the Magistrate’s failure to obsen'e 
the strict requirements of S. 200, had in no 
way prejudiced the accused or caused a failure 
or miscarriage of justice, and that the irregu- 
larity was sufficiently covered by the provisions 
of S. 537 (a) of the Code. Girdhari Lai v. Empe- 
ror. 12 Cr. L. J. 217 : . 

10 I. C. 156 : 11 P. R. 1911 Cr. 32 : V 
P. W. R. 1911 Cr. : 
146 P. L. R. 1911. 

S. 200 — Examination of Complainant, 

whether irregularity or illegality. 

The omission to examine a complainant under 
S. 200 is not a mere .irregularity which can 
be cured by S. 537 of the Code but is an 
illegality which vitiates the entire proceedings. 
Manga Koeri v. Emperor. 20 Cr. L. J. 48l : 

51 1. C. 465 : 1 P. L. T. 346 : 

A. I. R. 1920 Pat. 670. 

S. 200 (aa) — Examination of Complain- 
ant — Penal Code, S. 21 — Calcutta Municipal Act, 

S. 554 —Conservancy Overseer of Municipality, 
whether ‘public servant’ — Complaint by such 
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Overseer — Examinalion on oath, whether neces- 
sary. 

A Conservancy Overseer of the Calcutta 
Municipal Corporation is a ‘ public servant ’ 
within the meaning of S. 21, Penal Code, and 
it is not necessary to examine him on oath 
before issuing process on a complaint made 
by him in the discharge of his official duties. 
S. C. Nandi v. Corporation of Calcutta. 

32 Cr. L. J. 138 : 
128 I. C. 335 ; 34 C. W. N. 449 : 
I. R. 1931 Cal. 95 : A. I. R. 1930 Cal. 665 (1). 

Ss. 200, 537 — Examination of Complain- 
ant-Omission — Irregularity — Complainant, fail- 
- tire to examine — Irregularity. 

The failure to comply with the provisions of 
S. 200 is an irregularity which, unless it has 
occasioned a miscarri.age of justice, is curable 
b3’ S. 537 {a) of the Cr. P. C. Chiragh Din 
V. Emperor. 25 Cr. L. J. 125 : 

■ 76 I. C. 189 : 4 Lah. 359 : 
A. I. R. 1924 Lah. 258. 

S. 200 — Eramination of Complainant — 

Omission— Irregularity. 

Failure to examine the complainant on the 
back of the complaint under S. 200, is a mere 
irregularity cured under S. .537. Baldezca v. 
Emperor. 35 Cr. L. J. 347 : 

147 I. C. 119 : 56 All. 33 : 6 R. A. 401 : 

A. I. R. 1933 All. 816. 

Ss. 200, 537 — Examination of Com- 
plainant — Omission— Irrcgutarity. 

Omission to examine a complainant before 
issuing process against the accused is not an 
illcgalitj' but a mere irregularity which will 
not vitiate the trial in tiic absence of anj’ 
prejudice to the accused. Anil Krista Das v. 
Badam Santro 30 Cr. L. J. 706 : 

116 I. C. 722 : 1. R. 1929 Cal. 498 : 

A. I. R. 1930 Cal. 175. 

S. 200 — Examination of Complainant — 

Omission — Irregularity. 

Omission to examine tiic complainant on oath 
is not illegality but a mere irregularity, which 
will not vitiate the trial unless substantial 
prejudice has been caused, Bharat Kishorc Lai 
Singh Deo v. .Jndishtir Modah. 

30 Cr. L. J. 1056 ; 
119 I. C. 413 : I. R. 1929 Pat 589 ; 
10 P. L. T. 779 : A. I. R. 1929 Pat. 473. 

S. 200 — Examinalion of Complainant — 

Omission — Irregularity. 

The failure to examine a complainant under 
S. 200 is a mere irregularity which can be sub- 
sequently cured and does not vitiate the 
proceedings. Abdul Ali v. Emperor. 

22 Cr. L. J. 9 : 
59 r. C. 41 : 1 P. L. T. 446. 

Ss. 200, 537 — Examinalion of Com- 
plainant — Omission — Irregularity. 

The failure of a Magistrate to e.xaminc a 
complainant on oath under S. 200 before 
issuing process is an irregularity, but unless 
it is shown that the accused has in any -way 
been prejudiced by the irregularitj', it would 
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be covered by S. 537 and a conviction would 
be set aside merelj* on the ground of such 
irrugularity. Phagu Sahn v. Emperor. 

18 Cr. L. J. 366 : 
38 I. C. 750 : 1 P. L. J. 592 : 
3 P. L. W. 29 : A. I. R. 1916 Pat. 129. 

Ss. 200, 537 — Examination of Com- 
plainant — Omission — I rregularUy, 

The failure to examine a complainant under 
S. 200 is an irrcgularitj’ curable under S. 5.37 
of the Code. Gopi Chand v. Emperor. 

25 Cr. L. J. 273 : 
76 I. C. 865 : 1 Rang. 517 : 
A. I. R. 1924 Rang. 87. 

S. 200 — Examinalion of complainant — 

Omission — Irregularity. 

The omission to examine a complainant on 
oath under S. 200 is a mere irregularity 
covered bv S. 537. In re : Ambayara Goundan. 

25 Cr. L. J. 730 : 
81 1. C. 218 ; 19 L. W. 461 : 
A. I. R. 1924 Mad. 587. 

S. 2QQ— Examination of Complainant, 

necessity of. 

S. 200 requires a District Magistrate to exa- 
mine the complainant himself unless he 
transfers the case under S. 102. Nga Tha Tn 
V. Emperor. 12 Cr. L. J. 385 : 

11 I. C. 249 : U, B. R. 1910 I, 73. 

S. 200 — Examinalion of Complainant, 

necessity of. 

The examination of a complainant is not a 
matter of form. When a Magistrate directs 
local investigation or dismisses a complaint 
without making such an examination him- 
self, the omission is a material one, and 
he does what he has no authority to do under 
the Code. Nga Tha Tu v. Emperor. 

12 Cr. L. J. 385 : 
11 1. C. 249 ; U. B. R. 1910 I, 73. 

S. 200 — Examination of Complainant, 

necessity of. 

Under S. 200 it is illegal for a Magistrate 
to whom a complaint is presentett to deal 
with it in any way without examining the 
complainant. ' Mulchand Pamanmal v. Kessomal 
Bamchand. 23 Cr. L. J. 243 : 

66 I. C. 179 : 15 S. L. R. 200. 

Ss. 200, 202, 203 — Examination of 

Complainant — Issue of Process — Duty of Magis- 
trate. 

If upon the facts alleged by the complainant 
and upon the assumption that the statement 
of the complainant is true; no offence is 
disclosed, it is the duty of the Magistrate to 
dismiss the complaint. Again, if the Magis- 
trate would not be justified in issuing process 
unless, he could place reliance upon the state- 
ment which the complainant has made under 
S. 200 then, if he distrusts the statement 
made by the complainant or if he distrusts 
the complainant’s statement and the distrust 
though not sufficiently strong to warrant him 
in acting upon it without further inquiry, is 
confirmed ns the result of an inquiry or an 
investigation under S. 202 of the Code, in 
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either case it is his duty to dismiss the 
complaint. On the other hand, if the 
Magistrate comes to the conclusion that the 
facts alleged by the complainant disclose an 
offence, and in liis opinion, there is no 
ground for distrusting the complainant, the 
iMagistrale would not be justified in refusing 
the” issue of process merely because some 
other person has been tried and acquitted 
upon the same charge and the same facts, 
inter alia, it may be that at the previous trial 
the Magistrate had not correctly appraised the 
value of the evidence or for some other 
reason the order of acquittal cannot be support- 
ed. Snbal Chandra Namadas v. Ahadnllah 
Sheikh. 27Cr.L.J.788: 

95 I. C. 388 : 30 C. W. N. 546 : 

53 Cal. 606 ; 44 C. L. J. 114 : 

A. I. R. 1926 Cal. 795. 

-S. 200 — Non-compliancc — Effect. 

A failure to comply with the provisions of 
S. 200, does not necessarily, and in every case, 
invalidate all subsequent proceedings. Girdhari 
Lai V. Emperor. 12 Cr. L. J. 217 : 

10 I. C. 156 : 11 P. R. 1911 Cr. : 

32 P. W. R. 1911 Cr. : 

146 P. L. R. 1911. 

'S. 200 —Non compliance — Effect — Pro- 
cedure. 

The procedure laid down in S. 200 ought to 
be strictly complied with. It is a very valua- 
ble safeguard wliicli the Legislature has pro- 
vided and must be scrupulously observed and 
insisted upon. Non-compliance with the j 
provisions of S. 200, Jiowcvcr, docs not by 
itself vitiate a trial unless it has occasioned 
a failure of justice or has prejudiced the accus- 
ed in his defence. Emperor v. Jlcman Gopc. 

21 Cr. L. J. 779 : 

58 I. C. 459 : 1 P. L. T. 349 : 

A. I. R. 1920 Pat. 232. 

S. 200 — Objects of. 

The object of the examination under S. 200, 
Cr. P, C., is to ascertain wlicther tlicro is a 
prima facie case and to prevent the issue of 
process in case where the examination of the 
complainant would show that the complaint 
was clearly false, frivolous or vexatious and 
that further proceedings would tend merely to 
harass unnecessarily an accused person and 
waste the time of the Court. Mahomed v. 
Mahomed Idris. 26 Cr. L. J. 1101 : 

88 I. C. 189 : 18 S. L. R. 274 : 

A. I. R. 1925 Sind 328. 

S. 200, Pardanashin lady, complaint by 

— Examination of complainant — Issue of pro- 
cess. 

Process cannot be issued against an accused 
person, either by the Magistrate first taking 
cognizance of an offence, or by the' Magistrate 
to whom the case is transferred under the 
proviso to S. 200, unless and until the Magis- 
trate issuing process has first examined the 
complaint. And this is perhaps more 
necessary in the case of a pardanashin 
lady than in other cases, ' to enable 
the Magistrate to satisfy himself that 
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the complaint is really her own action. 
Abboyesxvari v. Kishori Mohan Bannerjec. 

15 Cr. L. J. 348 : 
23 I. C. 700 : 18 C. W. N. 1020 : 
42 Cal. 19 : A. I. R. 1914 Cal. 479. 

S. 200 — Pardanashin lady, complaint by 

— Examination of. ■ 

A pardanashin complainant may by e.xamined 
on Commission under S. 503, Abhoyestuari v, 
Kishori Mohan Bancrjcc. 15 Cr. L. 1. 348 : 

23 I. C. 700 ; 18 C. W. N. 1020 : 
42 Cal. 19 : A. I. R. 1914 Cal. 479. 

S. 200 — Procedure — Adultery — Desertion 

by xvife for one year — Divorce — Complaint, 
dismissal of. 

The desertion of the husband by the wife for 
one jmar does not ipso facto dissolve the 
marriage tie in Burma. A complaint under 
j S. *197, Penal Code, should not be dismissed 
I simply because it appears that the complainant 
! and his wife have been living apart for more 
tluin a j’car previous to the complaint. Mating 
Kala V. Nga Kin Mya. • 

18 Cr. L. J. 321 ; 
38 I. C. 433 : A. I. R. 1917 L. Bur. 30. 

S. 200 — Procedure — Case sent to 

Police for enquiry — Submitting of charge-sheet. 
Where a District Magistrate takes cognizance 
of a complaint under S. 200 and refers the case 
to Police for inquirj' under S. 202, he has to 
pass orders under S. 203 or S. 204: Police 
cannot be directed to submit charge-sheet. 
S. 15G does not apply. Isof Nastja v. Emperor, 

28 Cr. D. J. 577 : 
102 I. C. 545 : 54 Cal. 303 ; 
A. I. R. 1928 Cal. 24. 

S. 200 — Procedure— Cognizance of case — 

P’dy of Magistrate, 

A Magistrate who has taken cognizance of an 
offence under S. 200 is, until he is relieved if 
relieved at all of the case, the person who ought 
to make final orders in tlie case. He cannot re- 
lieve himself of the responsibility by shifiting the 
burden on to the District Magistrate. Madho 
Gir v. Jiashid Ahmad. 18 Cr. L. J. 765 : 

41 I. C. 141 : 15 A. L. J. 642': 
A. I. R. 1917 All. 91. 

S. 200 — Procedure — Complaint — Direc- 
tions by District Magistrate to Subordinate Magis- 
trates to submit cases to him. 

A direction by a District Magistrate that as 
reg.ards a particular class of cases Subordinate 
Magistrates taking cognizance of them are not to 
pass orders under S. 203 or S. 204, Cr. P. C., but 
to submit them to him, is clearly illegal. Fani 
Bhushan Bancrjcc v. F. E. Kemp. 

4 Cr. L. J. 213 : 
10 C. W. N. 1086. 

S. 200 — Procedure — Cross-cases — Post- 
ponement of issue of process in one case till after 
disposal of other case — Revision i 'legality of— 
Interference by High Court. 

Where a Magistrate postpones the js'suing of 
process in a cross-case till after the disposal 
of the other case, the only question is as to 
whether there is any reasonable cause for such 



1549 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1650 


Cr. P. CODE (1898), S. 200 
order. If there be such cause it is a matter of 
discretion and if the Magistrate docs not 
exercise his discretion judicially in postponing 
the case, the High Court should interfere and 
set aside the order. But if the discretion is 
exercised in a sound and judicial manner there 
is no reason why the High Court sho uld intcfcrc 
with the exercise of the discretion. Jtam 
Saran Singh v. Nikhad Narain Singh. 

26 Cr. L. J. 1179 : 
88 I. C. 603 : 6 P. L. T. 477 : 

3 Pat. L. R. 134 Cr. r 
A. I. R. 1925 Pat. 619. 

S. 200 — Procedure — Offence under S. 49S, 

Indian Penal Code — Magistrate requiring Police 
to produce accused. 

Complaint under S. 498, Penal Code — It is 
irregular and illegal for Magistrate to direct the 
Police to produce accused before him for oral 
enquiry. Sarju Prasad v. Ram Lai. 

35 Cr. L.J. 415: 
147 I. C. 387 : 11 O. W. N. 34 : 
A. I. R. 1934 Oudh 88. 

— S. 200 — Procedure — Presentation of com- 

plaint — Duty of Magistrate. 

The duty of a Magistrate receiving a complaint 
is set out in S. 200. It is the Magistrate’s duty 
to at once examine the complainant on oath 
and to reduce the substance of that examination 
to writing. Further, it is his duty to find out 
whether there is any matter which calls for 
investigation by a Criminal Court. Baij Nath 
V. Raja Ram, 13 Cr. L. J. 704 : 

16 I. C. 512: 10 A. L.J. 79. 
S. 200 — Procedure — Presentation of com- 
plaint to Magistrate — Duty of Magistrate. 

It is the duty of a Magistrate, on presentation j 
of a complaint of any offence, to immediately 
proceed in the manner laid down in Chap. XVI | 
of the Cr. P. C. (S. 200 et scq). The third 
clause of S. 150 is not intended to provide an 
alternative procedure to that laid down in 
S. 200 ct scq.- In re : Arula Kotiah. 

12 Cr. L. J. 463 ; 
11 1. C. 999 : 10 M. L. T. 120 : 

1911 2 M. W. N. 74. 

S. 200 (b) — Procedure — Complaint for 

Municipal offence — Duly of Magistrate to examine 
complaint. 

A Municipal Magistrate of Calcutta is a Pre- 
,'Sidency Magistrate and in cases of complaints 
to him about Municipal offences, he is required, 
to examine the complainant subject to the 
provisions of S, 200 (6). Ambica Prosad v. 
Corporation of Calcutta. 

30 Cr. L. J. 231 ; 
114 I. C. 82 : 32 C. W. N. 1091 : 

48 C. L. J. 160 : 

I. R. 1920 Cal. 187 : 
A. I. R. 1929 Cal. 483. 

Ss. 200, 201, 202, 203 — Procedure — 

Examination of accused — Preliminary inquiry, 
when necessary. 

The procedure which a iMagistrate is required 
to adopt on a complaint being lodged before 
him is laid down by Ss. 200 to 203. S. 200 
makes it incumbent on JJagistrate to exa- 
mine the complainant forthwith at suQicient 
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Icngtli to satisfy himself as to his'varacity and 
as to any points on which the complainant is 
silent. If the result of such examination is 
that he finds no prima facie reason to distrust 
the complaint and lie is satisfied that the facts 
alleged before him constitute a criminal offence, 
it is incumbent on him to issue process forth- 
with. If, on the other hand, he distrusts the 
I complaint altogether or comes to the conclusion 
I that no offence is made out, it is equally his 
. duly to dismiss the complaint. It is only in a 
, case where he distrusts the complainant, but 
I his distrust is not sufficiently strong to warrant 
i him to act upon it, that it is open to him to 
j postpone the issue of process pending further 
I inquiry us contemplated by S. 202, provided he 
records his reasons in writing for adopting 
this intermediate course. Crowder v. Morrison. 

27 Cr. L. J. 711 : 

94 I. C. 903 : A. I. R. 1926 Sind 194. 

Ss. 200, 202 — Procedure — Magistrate 

taking cognizance of complaint, duty of. 

A Magistrate taking cognisance of a case, who 
I proceeds under S. 202, must record the reasons 
showing why lie is not satisfied as to the truth 
I of the complaint of the offence of which he is 
I taking cognizance. Madho Gir v. Rashid Ahmad. 

L 18 Cr. L. J. 765 : 

! 41 I. C. 141 : 15 A. L.J. 642 : 

A. I. R. 1917 All. 91. 

Ss. 200 and 202 — Procedure — Police 

report — A form — Order on police to subttiil — 
Legality. 

I On the report of the police that one ^V had 
\ lodged a false information of theft against the 
accused, the Deputy Magistrate made an order 
that should be called upon to show cause 
wliy he should not be prosecuted under S. 211, 
I. P. C. Subsequently on the report of a 
Subordinate Magistrate who held an enquiry 
into the matter, the District Magistrate in 
charge wanted to examine a certain woman, 
Loehu, before passing final orders ; but for 
some unexplained reasons, on the date fixed for 
the examination of the woman, the said 
Deputy Magistrate recorded the following 
order : — “ I have gone through the evidence 
and find there is a prima facie case against 
the accused. Call for A form, and Lochu being 
a creature of his, need not be examined 
Held, that the order passed by the Deputy 
Magistrate directing the police to send up A 
form against the accused, was without jurisdic- 
tion and must be set aside, inasmuch as the 
Deputy Magistrate passed the order without 
having proceeded in accordance with the 
provisions of S. 200 or 202, Cr. P, C., and as 
moreover, at the time the order was passed, 
there seems to have been before him no 
materials which would have warranted him in' 
cither directing the issue of process against 
the accused or in directing the police to send 
up A form. Ram Adhin Chowdhry v. Wahed 
AIL 3 Cr. L. J. 471 : 

10 C. W. N. 773. 

Ss. 200, 202, 203 — Procedure — Dis- 
missal of complaint on the result of precious 
Police enquiry, illegality. 

There is no provision in the Cr. P. C., which 
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authorises a Magistrate who reeeives a com- 
plaint to send for the result of a previously 
made Police enquiry and dismiss the complaint 
on the basis of the result of that enquiry. 
Mating Ko v. Mating Scl. 31 Cr. L. J. 1064 : 
126 I. C. 534 : A. I. R. 1930 Rang. 226- 

Ss. 200, 202, 203, 204 — Procedure — 

Priority in enquiry. 

The Cr. P. C. is silent on the point as to which 
of two counter-cases should proeced first or 
whether both of them should proceed simul- 
taneously and contemporaneously. It is not 
possible to lay down an absolute rule of law 
that a particular course must be adopted. 
Each case has to be decided according to its 
requirements. Pam Gulam Singh v. Sarnl 
Chandra. 31 Cr. L. J. 262 : 

121 1. C. 414 : 49 C. L. J. 388 : 
A. I. R. 1929 Cal. 281. 

Ss. 200, 202, 203, 204— Procedure — 

Cotnplainl, receipt of — Power of Magistrate. 

Under the law, four courses arc open to a 
Magistrate on receipt of a complaint. He may 
cither order an enquiry under S. 202, or dismiss 
the complaint under S. 203, or issue process 
under S. 204, or postpone the commencement 
of the proceeding under S. 344, Cr. P. C. In 
case, however, the Magistrate adopts the last 
alternative, he has to state his reasons for 
doing so. Ram Golam Singh v. Saral Chandra. 

31 Cr. L. J. 262 : 
121 1. C. 414 : 49 C. L. J. 388 : 
A. I. R. 1929 Cal. 281. 

Ss. 200, 203 — Procedure — Complaint, 

receipt of— Duty of Magistrate — Magistrate must 
deal with eomplaint according to S. 200 and 
sections follotoing. 

The question of issuing summaries is a mere 
administrative matter. It is merely for the 
maintenance by the executive authorities of a 
record of cases according to three classes and 
is not a judicial order passed under the 
Cr. P. C. at all. A Magistrate, when there is a 
complaint before him, must deal with it accord- 
ing to S. 200 and the following sections of the 
Cr. P. C. If he wishes to postpone the issue 
of process under S. 202, he must comply with 
the provisions of that section, and, if as a 
result of a preliminary inquiry he wishes to 
dismiss the complaint, then he must do so 
according to the provisions of S. 203. Jeoomal 
Tikamdas v. Emperor. 40 Cr. L. J. 807 : 

183 I. C. 449 : 1939 Kar. 277 : 12 R. S. 57 : 

A. I. R. 1939 Sind 208. 

Ss. 200 to 203 — Procedure — Magistrate 

taking cognizanec of eomplaint — Direction to 
Police for investigation how far legal — Complaint, 
whether can be treated as F, I. R. 

Having once taken cognizance of a complaint, 
a Magistrate cannot act otherwise than under 
Ss. 200 to 203, he can direct the Police to make 
an enquiry under S. 202, but he cannot direct 
the Police to treat the complaint as F. I. R., 
and investigate thereupon. Vltaf'Khan v. 
Emperor. 29 Cr. L. J. 374 : 

108 I. C. 333 : A. I. R. 1928 Pat. 359. 

• S. 200-AA as amended by Act (XVIH 

of 1923) — Scope. 
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Magistrates referred in S. 190. have jurisdiction 
to take cognizance of even non-cognizable 
offence upon Police report in writing without 
examination of the officer since the amendment 
of 1923. Public Prosecutor v. Ratnavelu Chetty. 

(F. B.) 27 Cr. L. J. 103 ; 

96 I. C. 983 : 49 Mad. 525 : 1927 M. W. N. 43 ; 

25 L. W. 248 : 52 M. L. J. 210 ; 

A. I. R. 1926 Mad. 865. 

S. 201 — Procedure — Magistrate exereis- 

dng two-fold jurisdiction — Cognizance of 
complaint under one jurisdiction — Subsequent '■ 
transfer to other jurisdiction — Formality of 
returning complaint and re-taking, necessity of. 

Inspector-General of Police, ‘Bhopal, witli the 
previous sanction of’Governor-Gcneral-in-Counci 
lodged a complaint against the editor, printer 
and publisher of an Urdu Weekly Riyasat, for 
publishing an article tending to excite 
disaffection towards the Chief of Bhopal State 
or his Government or Administration in Bhopal 
in the Court of a Magistrate having two-fold 
jurisdiction, namely that of a Headquarters 
Magistrate and that of a Magistrate exercising 
jurisdiction over Railway lands in Bhopal 
State. The Magistrate in consequence of his 
two-fold jurisdiction was subordinate to two 
different High Courts. The complainant applied 
for amplification of his complaint by the 
inclusion of Itarsi as one of the places where 
the offending article was published. The 
Magistrate made the following order. “ The ' 
result of this petition for amplification will be 
that the case will henceforward cease to be a 
Railway case for State-administered areas if it 
was one and be transferred to my ordinary file 
of criminal cases of this Court. This be done.” 
On this the accused objected that the 
Magistrate had no jurisdiction to hear the case 
as he had transferred a case from a Court 
subordinate to one High Court to another 
Court subordinate to another High Court which 
the Govcrnor-Gcncral-in-Council alone could do 
by a notification in the Gazette of India. Held, 
that the Magistrate in his capacitj' as a 
Railwaj' Magistrate could not deal with the 
complaint of an offence committed at Itarsi 
but he could do so in his capacity as Head- 
quarters Magistrate: Held, further, that as the 
original papers filed by the complainant 
contained material clearly amounting to an 
allegation of publication at Itarsi, the Railway 
Magistrate for Bhopal was not bound to dismiss\ 
the eomplaint in its entirety. He could return ^ 
the complaint for presentation to the Court ' 
that could tr.y the offence committed at Itarsi 
and this was what he did in substance. Diwan 
Singh V. Emperor. 32 Cr. L. J. 130 : 

128 I. C. 402 : I. R. 1931 Nag. 2 : 

A. L R. 1930 Nag. 291. 

S. 201 — Scope — Complaint in loritirig 

— Examination of complainant on oath. 

When a complaint is made in writing and it is 
sufficiently clear, it may frequently be a 
.sufficient compliance with the provisions of 
S. 201, if the Magistrate reads over the 
complaint to the complainant and asks him to 
subscribe it on oath. When, however, the 
written complaint is obscure and vague, then 
the Magistrate w’ould be bound to examine the 
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complainant nt siifTicient length for the purpose 
of clearly ascertaining the allegations on which 
the complaint is made. In re : Mirabai Sheikh 
Hussein. 1 Cr. L. J. 750 : 

6 Bom. L. R. 662. 

Ss. 201, 346 — Scope — Transfer of com- 
plaint under S. 192, or S. 528 to Third Class 
Magistrate — Complaint not triable by him — 
'Whether can deal zaith case — S. 201, if a bar — 
order tinder S. 250, if can be passed. 

S The mere fact that in order to make his case 
more serious, a complainant alleges the com- 
mission of an offence whieii could not be tried 
by a junior Magistrate docs not render the 
proceedings of that M.igistratc illegal if he 
goes on to try the case and decide it holding 
that the facts disclosed sliow that it is lesser 
offence which he is competent to try. But, 
in any event, it is settled law that in a 
warrant case the trial docs not commence 
until the charge is framed under S. 254', 
and there is nothing illegal or invalid in a 
Magistrate of the Third Class proceeding to 
enquire into a complaint which was not insti- 
tuted in his Court but sent to him under 
S. 192, or S. 528 even if after hearing the 
prosecution case he has to come to the con- 
clusion that a case has been made out which 
he himself could not try. There is spccillc 
.provision in S. 340 which provides for such 
Ceases and its existence of this very provision 
by itself implies that a Subordinate Magistrate 
can legally enquire into a serious offence up 
to the stage at which the (luestion of charge 
or discharge has to bo decided. S. 201 is not 
a bar to the hearing of the case by the Naib- 
Tahsildar. Painda v. Gitlab Khatun. 

40 Cr. L. J. 515 : 
181 I. C. 49 : I. L. R. 1938 Lah. 619 : 
41 P. L. R. 221 : 11 R. L. 734 : 
A. I. R. 1939 Lah. 122. 

Ss. 201, 530— Scope. 

S. 201, Cr. P. C., docs not cover the case of 
a Magistrate who is entitled to take cogni- 
zance of some of the charges named in the 
complaint, but is not entitled to take cognizance 
of a charge not named in the complaint, but 
which could possibly be made out from the 
allegations in the complaint. Sirpat Rai v. 
Emperor. 32 Cr. L. J. 360 ; 

129 I. C. 257 ; I. R. 1931 All. 129 : 
1930 A. L. J. 1422 : A. I. R. 1931 All. 10. 

S. 202. 

See also (t) Cr. P. C. 1898, Ss. 4 (b), 
4 (k) 90, 107, 150, 104, 
^ 107, 174, 170, 192, 195, 

200, 201, 202, -203, 204, 
430, 439, 

, (j'i) Criminal trial. 

S. 202. 

Admission. 

Applicability. 

Cross-complaints. 

Cross-examination by Magistrate. 

Dismissal of complaint. 
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Duty of Magistrate. 

• Evidence. 

Examination of complainant. 

Fresh complaint. 

Further enquiry. 

Granting of copies. 

Inquiry. 

— Investigation . 

Irregularity. 

Issue of process. 

Jurisdiction. 

Local inquiry. 

Local investigation. 

Non-compliance. 

Notice. 

Object. 

Personal knowledge of Complainant — 

Duty of Magistrate. 

Police report. 

Procedure. 

Postponement. 

Revision. 

Scope. 

Statement of accused. 

Transfer. 

S. 202— Admission. 

Admission made by the parties in proceedings 
under S. 202, are relevant provided they are 
dulv proved. Rahmtc v. Mandu. 

149 1. C. 982 (1) : 6 R. L. 774 (1) : 

A. I. R. 1934 Lah. 286. 

S. 202 — Applicability to proceedings 

under S. 107. 

Application under S. 107, Cr. P. C. is not 
governed by Ss. 202 and 203. Hari Singh 
V. Jagto. 29 Cr. L. J. 666 : 

111 I. C. 450 : 29 P. L. R. 666 : 
A. I. R. 1928 Lah. 694. 

S. 202 — Applicability — Application 

under S. 488, if can be sent for report. 

An application under S. 488 is not a 
complaint and cannot therefore be sent under 
S. 202 for report. Makhan Singh v. Harnamo. 

29 Cr. L. J. 909 : 
111 I. C. 669. 

S. 202 — Applicability. 

S. 202 applies only if the Magistrate takes 
cognizance upon complaint. Imperator v. 
Shoukatmal. 14 Cr. L. J. 600 : 

21 1. C. 472 : 7 S. L. R. 75. 

Ss. 202, 476 — Complainant not alloived 

to produce his evidence — Order for prosecution 
based on jneliminary investigation —Failure of. 
Magistrate to record his reasons — Order, whether 
justified — Penal Code. S. 211. 

■SVheie a Magistrate did not himself give 
any reasons for holding that a complaint 
was false and did not record any evidence 
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except the statement of the eomplainant, and 
proceeding entirely upon the result of the 
investigation, under S. 202 of the Cr. P. C., 
ordered the prosecution of the complainant 
under S. 211 of the Penal Code : Held, that 
the order could not be sustained. Maqhul 
Ahmad v. Emperor, 20 Cr. L. J. 815 : 

53 I. C. 719 : A. I. R. 1919 Lah. 37. 


-S. 202 — Cross-complainfs — Priorily — 

Posiponement of process. 


to 


S. 202 gives the Magisu‘ate a power 
postpone the issue of process. Where there 
is a complaint for adultery and a counter- 
complaint by the accused for defamation 
for having called the accused an adulterer : 
Held, that it would be better to dispose of 
the charge of adultery first. AUahdino v. 
Emperor. 34 Cr. L. J. 891 

^ 144 I. C. 943 : 6 R. S. 23 

A. I. R. 1933 Sind 254. 


s. 202 — Cross-examinatioii by Magis- 
trate. 

The hands of the inquiry Magistrate arc 
not tied in the matter of questioning the 
witnesses when they are produced under 
S. 202. It would be dangerous to lay down 
hard and fast rules as to how far the Magis- 
trate should go in trying to elicit the truth 
from the witnesses when he is conducting 
an enquiry behind the back of the accused. 
It is commendable on the part of tlie Magis- 
trate to show keenness in finding out the 
truth or falsity of tlie case before he gives 
the accused person the trouble of appearing 
before him in response to a criminal charge. 
Therefore, the anxiety of the trial Magistrate 
to get at the truth and his intensive cross- 
examination of the witnesses for that purpose 
are no grounds in law for directing a further 
inouiry. Giil Mohamvwd v. Habibullah Karim 
Vllah. 40Cr.L.J.674: 

182 I. C. 522 ; 12 R. Pesh. 1 : 

A. I. R. 1939 Pesh. 16. 


Ss. 202, 203 — Dismissal of complaint 

— By whom compctcul. 

Where a complaint was lodged before and 
the complainant was examined by a Deputy 
Magistrate, but the papers were laid before 
the District Magistrate and he dismissed 
the complaint : Held, that the order of 
dismissal was wrong. Haladhar Bhumij v. 
Sub-lnspccloT of Police. 2 Cr. L. J. 51 : 

9 C. W. N. 199. 

Ss. 202, 203 — Dismissal of complaint 

—District Magistrate's power to order trial. 

Where an Honorary Magistrate examined a 
number of witnesses under S. 202, and 
dismissed the complaint under S. 203 on the 
ground that it w'as a matter for the Civil 
Court and the District Magistrate allowing 
the motion, set aside the order of 
dismissal and ordered that the accused be 
placed on his trial before a competent Court : 
Held, that the order of the District Mrgistrate 
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was not illegal. Eamji Gujrati v. Emperor. 

32 Cr. L. J. 548 : 

nn T c' <^20 • 

I. R. 1931 Pat. 177 : 12 O. L.’ T.' 729 
A. I. R. 1931 Pat. 50. 

S. 202 — Dismissal of complaint. 

Issue of notice without issue of process on 
complaint — Accused admitting facts “but 
pleading protection under Ss. 76 and 79, 
I. P. C. — Magistrate cannot accept plea and 
discharge notice and dismiss complaint. 
Emperor v. J. A. Finan. 33 Cr. L. J. 72 : 

134 I. C. 1233 : 33 Bom. L. R. 1182 : 
55 Bom. 770 : 1. R. 1932 Bom. 17 : 

A. I. R. 1931 Bom. 524. 

S. 202 — Dismissal of complaint. 

Magistrate dismissing complaint as false and 
filing complaint under S. 211, Penal Code 
need not give opportunity to complainant 
to subsantiatc his case before process issues. 
Mahabir Baitha v. Emperor. 

32 Cr. L. J. 1023 : 
133 I. C. 172 : 12 P. L. T. 710 : 
I. R. 1931 Pat. 332 : A. I. R. 1931 Pat. 302. 

S. 202 — Dismissal of complaint. 

The reasons for dismissing a complaint 
should be based on inferences or facts 
arising from or disclosed by (1) the complaint; 
(2) the c.xamination of the complainant ; (.3) 
the investigation, if any, made under the 
powers conferred by S. 202. This provides 
a wide field. Anything outside it is extra- 
judicial and must be di.scarded. Mustafa v. 
Moti Lai. 6 Cr. L. J. 85 ; 

9 Bom. L. R. 742. 

Ss. 202, 203 — Dismissal of complaint 

upon Police report of local investigation without 
hearing evidence — Dismhsal, whether justified. 

In dealing with a complaint against a Police 
Olficer, a Magistrate docs not exercise a proper 
discretion in dismissing it under S. 203 on the 
mere report of a local investigation by a 
superior oilicer of Police; he should hi.mscif 
hear the witnesses on whom the complainant 
relies to establish the truth of his allegation, 
and give his best consideration to their state- 
ments, along w’ith the report of the local 
investigation. Harihar Prasad v. Emperor. 

21 Cr. L. J. 343 (b) ; 
55 I. C. 679 : A. I. R. 1920 All. 77. 

S. 202 — Duty of Magistrate. 

In determining whether he should exercise 
his criminal jurisdiction, a Magistrate should 
apply his mind to see if there is “prima facie 
evidence for the alleged offender to answer” 
irrespective of what the motive of the com- 
plainant was. Crowder v. Morrison. 

27 Cr. L. J. 711 : 
94 I. C. 903 : A. I. R. 1926 Sind 194. 

S. 202, 203 — Duty of Magistrate — 

Complaint, delay in passing orders on. 

Orders should be passed expeditiously by 
Magistrates on complaints presented to them. 
It is, in the highest degree, improper to delay 
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orders for months. Salitnullah v. JJirjhan 
Singh. 18 Cr. L. J. 271 : 

37 I. C. 639 : A. I. R. 1917 AH. 95. 

Ss. 202, 476 — Evidence — ProsccuHon on 

evidence recorded under S. 202, legality of. 

S. 470 is wide cnougli to cover the con.sidera- 
tion of other than loRal evidence and n pro- 
secution can legally be directed upon evidence 
recorded under S. 202. liansidhar Marscari 
v. Emperor, 24 Cr. L. J. 862 : 

74 I. C. 1054 : A. I. R. 1924 Paf. 138. 

S. 202 — Examination of complainant, 

absence of — Preliminary enquiry, legality of. 

Unless n complainant is duly examined, an 
inquiry and report under S. 202, cannot be 
called for, and if made, arc made without 
jurisdiction and cannot form the basis of nnj' 
further action. A complainant cannot be 
prosecuted in respect of a complaint, in which 
he lias not been dulj’ c.xamincd, though the 
complaint has been dismissed upon inquiry and 
report ostensibly called for under S. 202. 
Ali Mohammad v. Emperor. 12 Cr. L. J. 539 : 

12 1. C. 515 ; 2 P. R. 1912 Cr. : 

11 P. L. R. 1912. 

S. 202 — Examination of complainant — 

Omission —Effect. 

A .Magistrate has no jurisdiction to dispose of 
a complaint without e.xamining the complainant 
on oath antecedent to ordering an enquiry 
under S. 202, nor can this primary absence of 
jurisdiction be cured by e.xamining the com- 
plainant subsequent to the enquiry. Eghal 
Khan v. Emperor. 20 Cr. L. J. 413 (b) : 

51 1. C. 173 : A. I. R. 1919 Pat. 319. 

S. 202 proviso — Examination of com- 
plainant — Reference to Police for inquiry — 
Magistrate, duty of. 

Under the proviso to S. 202, a complaint 
cannot be sent for inquiry to the Police unless j 
the complainant has been examined on oath 
under the provision of S. 200. The Court must j 
think out for itself after the examination of 
the complainant, whetiier the complaint is 
true or false. Such a decision cannot be left 
by it to some other Court or Police authority. 
RcUha Chammar v. Emperor. 26 Cr. L. J. 176 : 

83 I. C. 736 : A. I. R. 1924 All. 664. 

/ S. 202 — Fresh complaint. 

Magistrate directing inquiry of cognizable 
offence by Police — Charge-sheet for same 
offence can be put up by Police. Atninram v. 
Emperor. 35 Cr. L. J. 891 : 

148 I. C. 985 : 6 R. S. 220 : 
A. I. R. 1934 Sind 20. 

S. 202 — Fresh complaint. 

lYhere the previous complaint was dismifised 
after due inquiry, a fresh complaint based on 
the same facts .should not be entertained. 
Chaman Lai v. Emperor. 37 Cr. L. J. 427 : 

161 1. C, 308 : 38 P. L. R. 746 ; 

8 R. L. 716 : A. I. R. 1936 Lab. 47 . 

S. 202 — Further inquiry, nature of — 

Sessions Judge, powers of. 

Sessions Judge ordering further inquiry into a 
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ease is restricted to making an order for in- 
quiry of the same nature ns that which has 
already been made. Therefore, a Sessions 
.Judge ordering a further inquiry in re.spcct of 
a complaint which has been dealt with by the 
Magistrate under S, 202, cannot direct the 
accused to be summoned. JBachoo Mia v. Anwar 
.Vabi. 26 Cr. L. J. 305 : 

84 I. C. 449 ; 30 C. W. N. 312 ; 

A. I. R. 1925 Cal. 576. 

Ss. 202, 203 — Further inquiry— Case 

made over to another Magistrate — Jurisdiction of 
Magistrate to try ease. 

A complaint was dismissed by a Sub-Divisional 
JIagistratc under S. 20.*). The Sessions Judge 
directed further inquiry into the matter by the 
Sub-Divisional Magistrate, but on the applica- 
tion of tlic complainant, the High Court 
directed that the further inquiry should be 
held by a competent .Magistrate, other than the 
Sub-Divisional Magistrate, to whom the 
District Magistrate maj' make over the case. 
The District Magistrate made over the case to 
another Magistrate t Held, that the Magistrate 
to whom the case had been made over by the 
District Magistrate was competent to try and 
dispose of ti»c case and was not merely meant 
to make an inquiry under S. 202 (1) and to 
report the result of the inquiry to the District 
Magistrate. Madhu Sudan Dev v. Ponu Parhi. 

27 Cr. L, J. 855 : 

95 I. C. 935 : 7 P. L. T. 420 ; 

A. I. R. 1926 Pat. 358. 

S. ZOZ— Granting of Copies. 

Report of Police under S. 202 being part of 
record, accused has a right to its copy. Jf. 
Muthuhumara Pillai v. Emperor. 

32 Cr. L. J. 689 (2) : 

131 1. C. 174 (2) : 1931 M. W. N. 325 : 

33 L. W. 570 ::4 Mad. Cr. Cas. 218 ; 
I. R. 1931 Mad. 510 : A. I. R. 1931 Mad. 429. 

S. 202 — Inquiry — Accused’s power to 

cross-e.raminc. 

When a man files a complaint and supports 
it by his oath, rendering himself liable to 
prosecution and imprisonment if it is false, 
he is entitled to be believed, unless there is 
some apparent reason for disbelieving him, and 
he is entitled to have the per.sons, against 
whom he complains, brought before the Court 
and tried. Therefore, in inquiries under S. 202 
of the Cr. P. C., the accused should not be 
allowed to cross-examine the complainant’s 
witnesses. Bhim Lai Shah v. Bisa Singh. 

14 Cr. L. J. 57 t 
18 I. C. 345 : 17 C. W. N. 290 ; 

40 Cal. 444. 

S. 202 — Inquiry — Accused, right of, to 

appear. 

Proceedings under S. 202 are not proceed- 
ings inter partes. They are instituted and 
conducted by a Magistrate in order that he 
may be able to satisfy himself whether there 
is any ground for issuing process and it is 
not until process is issued that tin. matter 
becomes a case. An accused person, there- 
fore, Las no right to be present w’hile a 
Magistrate is holding an inquiry under that 
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section. It may often be a matter of con- 
venience botli to allow the accused to be 
present and to allow any legal adviser to 
watch the proceedings. But tlie grant of 
such a concession is on the part of the Jlagis- 
trate a mere act of tlie grace and the aceused 
has no innate right to it. It is, however, 
irregular to allow legal advisers of persons 
against whom there is a complaint to cross- 
examine witnessc.s or to allow legal advisers 
of complainant to examine witnesses in such 
proceedings. Almnram Udhoiudoa v. Topandas. 

27 Cr. L. J. 494 : 
93 I. C. 894 : 20 S. L. R. 43 : 
A. I. R. 1926 Sind 188. 

S. 202 — Tyiquirti — Accused, tvhether can 

he heard. 

In a preliminary inquiry under S. 202, the 
i\lagistrate should not hear tlic argument of the 
accused. Bachoo Mia v. An:cnr Nabi. 

26 Cr. L. J. 305 : 
84 I. C. 449 : 30 C. W. N. 312 : 
A. I. R. 1925 Cal. 576. 

S. 202 — Inquiry— Tinnn. fides of Police 

impugned in complainl — Magistrate sending it 
for ‘report’ by Police Officer — Legality. 

The action of the Magistrate in sending for 
‘report’ by a Police Oflicer a complaint in 
which the 'hona fides of tlie Police are impugned 
is not illegal under the statute. Kanja Ram 
V. Clianan Mai. 41 Cr. L. J. 618 : 

188 I. C. 524 : 42 P. L. R. 144 : 
13 R. L. 33 : A. I. R. 1940 Lah. 208. 

S. 202 — Inquiry by Magistrate himself, 

necessity of. 

Where a person accused of a criminal offence 
is a member of the Police force, it is desir- 
able that the inquiry should be conducted by 
the lilagistrate himself. Mahadci v. Ram Sahai, 

20 Cr. L. J. 728 : 
52 I. C. 888 ; 6 O. L. J. 325 : 
22 O. C, 321 : 2 U. P. L. R. (J. C.) 36 : 

A. I. R. 1919 Oudh 395. 

S. 202 — Inquiry by Police — Discretion of 

Magistrate — Revision, 

It is entirely in the discretion of the Magis- 
trate whether or not he would send the case 
to the Police for inquiry and report under 
S. 202, the High Court will not interfere with 
the discretion exercised. U Po Yone v. Em- 
peror. 34 Cr. L. J. 1185 ; 

146 I. C. 196 : 6 R. Rang. 78 : 
A. I. R. 1933 Rang. 271. 

— S. 202 — Inquiry — Inquiry by Police 

Officer — Magistrate precluded from maJnng in- 
quiry himself. 

When a Magistrate has once acted under 
S. 202 and ordered an investigation by a 
person other than himself, he is precluded 
from following up the latter’s local investiga- 
tion by an inquiry in the absence of the 
accused. Ram Pershad v. Moti. 

14 Cr. L. J. 493 : 
20 I. C. 749 : 11 A. L. J. 754. 

S. 202 — Inquiry — Complaint against 

Police Officer — Investigation, method of. 
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Where a complaint is made against an OITicer 
of Police, the Magistrate should himself con- 
duct the investigation, and not refer the matter 
for investigation to the superior Olficer of the 
accused, Shama v. Ejaz Ahmad. 

21 Cr. L. J. 649 : 
57 I. C. 665 : 2 U. P. L. R. A. 177 (A) : 
18 A. L. J, 73 1 : A. I. R. 1920 All. 91. 

TT*®’ — Inquiry — Complaint against 

some jointly — Processes against some — Preliminary 
enquiry under S. 202 in respect of one — Legality. 

If a complaint is made against some three 
individuals jointljq the fact that the Magis- 
trate has issued processes against two of the 
accused persons, would not deprive him of 
his power to make a preliminary enquiry in 
respect of tiie offence alleged against the 
third accused under S. 202. Ilaroon v. Gaja- 
dhar Sukhdeo Marwari. 41 Cr. L. J. 312 : 

186 I. C. 459 : 1940 N. L. J. 43 : 
12 R. N. 228 : A. I. R. 1940 Nag. 128. 

S. 202 — Inquiry — Complainl against 

Police Officer. 

Whenever such a course is possible, upon a 
complaint being made against a Police Officer 
of the rank of Sub-Inspector or of a higher 
rank charging him with having committed a 
cognizable offence, the Magistrate should hold 
an immediate local enquiry liimself or direct 
that a. local enquiry be made by a Magistrate 
of the first class and the Magistrate should 
proceed to the spot without delay. Narain 
Singh V. Emperor. 20 Cr. L. J. 396 : 

50 I. C. 1004 : A. I. R. 1919 Pat. 495. 

S. 202 — Inquiry — Complaint referred by 

a superior Magistrate to a subordinate Magistrate 
for investigation — Subordinate Magistrate power 
of to administer oath. 

Where a Special Assistant .Magistrate referrs 
a complaint, under S. 202, Cr. P. C., to a 
subordinate Magistrate for investigation, the 
latter Magistrate is comppetent to administer 
oath to parties, and any party giving false 
evidence in such investigation is liable to be 
convicted under S. 103, Penal Code. The 
Public Prosecutor v. Palliyathodi Rayan. 

1 Cr. L. J. 118 : 
3L. D. R. 1, 

S, 202 — Inquiry — District Magistrate’s 

power to direct enquiry by Magistrate, 1st Class. 

S. 202 does not apparently contemplate the 
subordination of a Magistrate of the first 
class to the District Magistrate. They are 
both Magistrates of the first class and it 
w’ould seem that the District Magistrate, as 
a Magistrate of the first class, is not com- 
petent to direct another Magistrate of the 
first class to make inquiry under that 
section. Ali Muhammad v. Emperor. 

12 Cr. L. J. 539 : 
12 I. C. 515 : 12 P. R. 1912 Cr. : 

11 P. L. R. 1919, 

— S. 202 — Inquiry — Failure to wait for 

report — Summoning aeeused — Magistrate instead 
of waiting for report, ordering issue of summons 
— Order is liable to be set aside. 

Where a Magistrate distrusting the truth of 
a complaint, directed an investigation under 
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S. 202 but instead of waitin" for the report, 
issued summons against the petitioner under 
S. 323, I. P. C., as he thought that the ease 
could no longer be kept pending : Held, 
that the order was not regular and should 
be set aside, as the aelion of the Magistrate 
was not the result of a proper exercise of 
judicial discretion on his part. Krishnn 
Bala Dnsi v. Nirocla Bala Dasi. 

. 41 Cr. L. J. 170 : 

^ - A. I. R. 1925 Cnl. 989. 

S. 202 — Jnquir;/, ftniclinn of. 

Inquiry under S. 202 cannot supersede regular 
trial. Emperor v. .-]. Ehian. 

33 Cr. L. J. 72 : 
134 I. C. 1233 : 33 Bom. L. R. 11.82 : 

55 Bom. 770 : 
I. R. 1932 Bom. 17 : 
A. I. R. 1931 Bom. 524. 

S. 202 — luqtnrn — Iwporlhig of personal 

knoiclcdgc. 

There is nothing which jirohibits a person 
to whom a complaint is sent for enquiry 
under S. 202, from importing his own per- 
sonal knowledge into it or examining witnesses 
whom he knows to be able to throw light on 
the matter. Jti re : Eagi lieddjt, 

30 Cr. L. J. 1160: 
120 I. C. 69 : 
I. R. 1929 Mad. 1020. 

S. 202 — Inqiiirij. 

In proper cases there is nothing illegal in 
calling tlio accused to an enquiry. Mahabir 
Bailh V. Emperor. 32 Cr. L. J. 1023 : 

12 P. L. T. 710 : I. R. 1931 Pat. 332 : 

A. I. R. 1931 P.al. 302. 

S. 202 — Inquiry — Inquiry by Magistrate 

as well as Police. 

A Magistrate proceeding under S. 202 is 
not entitled to enquire into the case himself 
and also to authorise a previous local 
investigation bv a Police Ofllccr. Madhn Cir 
V. Basliid Ahmad. 18 Cr. L. J. 765 ; 

41 I. C. 141 : 15 A. L.J.642 : 
A. I. R. 1917 All. 91. 

S. 202— Inquiry — luvcsligalion by 

Police. 

^ A Magistrate should not ordinarily refer com- 
. plaint to police specially when it is against 
individual alleging collusion with Police Officer. 
He should himself investigate into the matter. 
Mahliomal Dansing v. GiancUaud Salamatrai. 

35 Cr. L. J. 24 : 
146 I. C. 263 : 27 S. L. R. 387 : 

6 R. S. 61 (2) : 
A. I. R. 1933 Sind 339. 

S. 202 — Inquiry — Magistrate's power to 

call upon the accused In show cause, 

A Magistrate having jurisdiction to ascertain 
the truth of a complaint, before i.ssuing 
process under S. 202 may, before i.ssuing it, 
take 'any preliminary steps for finding out 
whether the complaint is true or false. He 
may call upon the accused to show cause 
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why a process should not i.s.suc against 
I him. In re : TnUaram Udharam. 

I 1 Cr. L. J. 102 : 

I 6 Bom. L. R. 91. 

, S. 202— Inquiry — Magistrate, whether 

I bound to e.raminc icitncsscs before dismissing 
I complaint. 

After receiving the result of the local invesli- 
. gation directed under .S. 202, tiie .Magistrate 
I is not bound to examine any witnesses or to 
hold any enquiry before he dismisses the com- 
plaint. Munshi Mian v. Emperor. 

19 Cr. L. J. 126 : 
431. C. 414; A. I. R. 1918 Pat. 172. 

S. 202 — Inquiry, mode of — .■iceused mem- 
ber of Police — Accused a member of Police — 
Investigalion by Police, legality of. 

Sending a case to Police for investigation is 
not desirable where the accused is a member 
of the Police. .Togindar Singh v, Aga Safdar 
AH Khan. ‘29 Cr. L, J. 958 : 

, 111 I. C. 878 : A. I. R. 1928 Lah. 88. 

j S. 202 — Inquiry, mode of Preliminary 

1 inquiry, how to be conducted — Local investigation. 

Tlic inquiry contemplated by S. 202 must be 

■ conducted by the Magistrate personally. He 

j cannot pass the case on to another for inquiry 
’ unle.ss it is one for local investigation. Baij 
I Nath V. Baja Bam. 13 Cr. L. 704 ; 

16 I. C. 512 ; 10 A. L. J. 79. 
S. 202— Jn^ifiri/, nature of. 

Dilatory and protracted proceedings in an 
enquiry under .S. 202 are to be deprecated. It 

• was never intended that such an encpiiry should 
I be dragged out for months, .-ijit Kath Das v. 

.Satish Chandra Kayal. 40 Cr. L. J. 213 : 

, 179 I. C. 489 : 67 C. L. J. 577 : 

■ 11 R. C. 549 ; A. I. R. 1939 Cal. 33. 

S. 202 — Inquiry — Opportunity to accuscrl 

to appear. 

! Though what is ordinarily contemplated by 
.S. 202 is merely a i)rclitninnry examination 
' of the complainant and his witnesses or such 
of them as the Magistrate wishes to examine 
in the absence of the accused, it is not 
i illegal, if the Magistrate deems it desirable 
for the purpose of his enquiry, to give the 
accused an opjjortunity of appearing before 
him and stating what he has to say about 
the accusation and even to accept and consider 
documentary evidence which the accused may 
produce. In re : Virbhan Bhagaji. 

I 29 Cr. L. J. 975 : 

112 I. C. 63 : 30 Bom. L. R. 642 ; 

52 Bom. 448 : 
A. I. R. 1928 Bom. 290. 

I 

S. 202 — Inquiry — Order for investigation 

by Police Officer roithoul recording reasons — Irregu- 
larity — Bevision. 

Where on a complaint, a Maigstr.ate directed 
a previous local investigation to be made by a 

• Police Olficcr without recording his reasons 
under S. 202, and on the report of the investi- 
gation, allowed the accused to be represented 
by a Pleader to argue the points which arose 
in the case and to put in a detailed statement 
of the points and the facts upon which the 
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defence relied and then dismissed the com- 
plaint : Held, that the procedure adopted 
by the Magistrate was quite inconsistent with 
the scheme of the Cr. P. C., and that although 
it was discretionary with the High Court to 
set aside or not the order of dismissal in such 
a case, tlie order must he set aside and the 
matter must go back to a different Magistrate 
for disposal in accordance with law. Dalai 
Lall Mookerjee v. Pashupati Chatlcrjcc. 

17 Cr. L. J. 396 : 
35 I. C. 828 : 21 C, W. N. 127 : 
A. I. R. 1917 Cal. 462. 

S. 202 — Ivquirjj — Police inquiry, scope 

of — Magistrate, duty of. 

The Police enquiry contemplated bj' 
S. 202 cannot take the place of such • 
evidence ns the complainant may desire , 
to produce before an adjudication is made | 
of his : complaint. Such an enquiry can be ■ 

ordered before evidence is recorded to enable J 
the Magistrate to determine how far the com- 
plaint was privia facie well-founded. When 
the Magistrate decides to record the evidence 
himself, he should complete the enquiry and 
determine upon the cviflencc adduced how far 
the complaint is borne out. Mahadei v. Dam 
Sahni. 20 Cr. L. J. 728 : 

52 I. C. 888 : 6 O. L. J. 325 : 1 
22 O. C. 321 : 2 U. P. L. (J. C.) 36 : { 
A. I. R. 1919 Oudh 395. ^ 

S. 202 — Tnquiry — Police investigation — 

Report, itsc of. 

A Magistrate is entitled after taking cogniz- 
ance of complaint to order a Police investiga- 
tion and to take that investigation into con- 
sideration when considering under what sections 
the accused should be put on their trial, Naubat 
V, Emperor. 28 Cr. L. J. 140 : 

99 I. C. .348 : A. I. R. 1927 All. 136. 

■ — — S. 202 — Inquiry — Power of Magistrate. 

A Magistrate is competent to hold an enquiry 
into a complaint of an offence under S. 202, 
Cr. P. C., to ascertain whether there is suHicient 
foundation to issue process against the person 
or persons complained against. Gulah Khan v. 
Ghulam Mohammad Khan. 

20 Cr. L. J. 26 : 
99 I. C. 58 : 8 L. L. J. 524 : 

27 P. L. R. 779 : 
A. I. R. 1927 Lah. 30. 

S. 202 — Inquiry — Preliminary inquiry 

into complaint — Complainant producing some 
evidence — Magistrate’ s duty to siinmon accused. 
There is no warrant for the proposition that 
if any person, makes a complaint against an 
accused person, the Magistrate is bound to 
summon the accused if there is any evidence 
to support the complaint even though the 
Magistrate finds that evidence unsatisfactory 
and believes the complaint to be false. Inayat 
Hasain v. Emperor. 30 Cr. L. J. 631 : 

116 I. C. 494 : I. R. 1929 All. 590 : 

A. I. R. 1928 All. 684. 

S. 202 — Inquiry — Preliminary inqttiry, 

when necessary. 

Where upon a complaint it is doubtful whether 
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an offence has been committed, the Magistrate 
■should hold an inquiry under S. 202 before 
summoning the accused to ascertain whether 
a prima facie case has been made out and the 
accused slionld be summoned or not. Gowkdran 
Lai V. Sarju Saxo. 21 Cr. D. J. 519 ; 

56 I. C. 775 : 1 P. L. T. 200 : 

1921 Pat. 31 : 3 U. P. L. R. Pat. 9 : 

A. I. R. 1921 Pat. 85. 

S. 202 — Inquiry — Right of accused to 

appear. 

Enquiry is not necessarily limited to prelimi- 
nar}’ e.vamination of complainant and his wit- 
ne.sses. Accused may be allowed to be present 
or called to the enquiry in Court. Goverdhandas 
v. Emperor. 35 Cr. L. J. 1239 : 

151 I. C. 108 : 1934 O. L. R. 673 ; 

11 O. W. N. 822 : 7 R. O. 84 : 

A. I. R. 1934 Oudh 372. 

S. 202 — Inquiry— Right of accused to 

appear. 

It is not right for a Court in a judicial 
enquiry, before process has been issued against 
the accused, to allow the latter to attend at 
the preliminary enquiry and cross-examine 
prosecution witnesses. Mushari Ram 
Manha.si v. Raj Ki shore Lai. 19 Cr. L, J. 527 : 

4 P. L. W. 307 : A. I. R. 1918 Pat. 652 : 

45 I. C. 287. 

S. 202 — Inquiry — Right of accused ■ 

to appear. 

In enquiries under S. 202, the accused has no 
right to be present. S. D. Pardon v. R. 

, Ilcarscy. 36Cr. L.J. 75: 

153 I. C. 344 : 7 R. Rang. 147 : 
i A. I. R. 1935 Rang. 167. 

j S. 202 — Inquiry — Sending notice to 

I accused, legality of — Duty of Magistrates to 
I record proper order after enquiry. 

j A Magistrate when he passes an order after a 
I preliminary inquiry should say plainly either 
that he dismisses the complaint, or that he 
thinks that there is ground for proceeding, and, 
therefore, directs the issue of a summons or a 
warrant ns the case may be. The practice of 
s.aying notice is discharged is objectionable. 
In re : P^irbhan Bhagaji. 29 Cr. L. J. 975 : 

112 I. C. 63 : 30 B. L. Rom. 642 : 

52 Bom. 448 : A. I. R. 1928 Bom. 290.. 

S. 202 — Inquiry — “ W atching proceed- '' 

ings,” meaning of. i 

If any person interested in any legal proceed- 
ing is admitted to watch or applies to watch 
such a proceeding, the term " watch” does 
not mean that of a mere on-looker for idle 
curiosity, but it means instructing of legal 
practitioners to watch the case on behalf of the 
alleged offender and with the leave of the 
Court to assist the Court in making the preli- 
minary investagation. Therefore, a person 
with regard to whom a prcliminar}' inquiry is 
being held under S, 202, should be admitted to 
watch the proceedings, and his representative, 
if an Advocate or' Pleader, should be allowed 
to act as amicus curiae. Sheikh Akbar v. 
Prance. 12 Cr. L. T. 207 : 

101. C. 33. 
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S. 202 — Inquiry, when ordered. 

Ss. 202 and 259 — Complaint under Ss. 400, 
471 and 109, 1. P. C. — Process issued to accused 
and date fixed — ^Application by complainant 
to refer matter to police dismissed — Complain- 
ant absent on date of hearing — Accused dis- 
charged under S. 259 — Fresh complaint on 
same facts with prayer that ease should be 
referred to Police — Prayer granted by Magis- 
trate : Held, order of discharge was illegal 
and granting prayer in fresh complaint was 
not proper — Under S. 202 complainant has no 
- rights or privileges to require Court to refer 
case to Police. Emperor v. Morarji Jivraj. 

36 Cr. L. J. 483 : 

154 I. C. 325 ; 36 Bom. 1213 : 

59 Bom. 171 : 7 R. B. 305 ; 

A. I. R. 1935 Bom. 76. 

S. 261— Inquiry, when necessary. 

Where, upon complaint, it is doubtful whether 
an offence is committed, the IMagistrate should 
hold an inquiry under S. 202, Cr. P. C., before 
summoning the accused to ascertain whether a 
prima facie case has been made out and the 
accused should be summoned. 1 Gowkaran Lai 
V. Sarin Saw. 21 Cr. L. J. 519 : 

56 I. C. 775 : 1 P. L. T. 200 : 

1921 Pat. 31 ; 3 U. P. L. R. Pat. 9. 

A. I. R. 1921 Pat. 85. 

Ss. 202, 203 — Inquiry— Calling on 

accused to show cattsc against issuing process, 
legality of — Discharge of aecused— Further cn- 
' quiry when to be ordered. 

It is incongruous to call on a person accused 
of an offence, to show cause against process 
being issued against him when proceedings 
under S. 202 are in contemplation. Further 
enquiry after discharge is improper- unless the 
order of discharge is manifestly perverse or 
foolish or is based upon a record of evidence j 
which is obviously incomplete. Moli Lai v. 
Emperor. 29 Cr. L. J. 39 : 

106 I. C. 455 : 9 L. L. J. 508 : 

1 L. T. 40 Lah. 46 : A. I. R. 1928 Lah. 97. 

Ss. 202, 203 — Inquiry — Deposition of 

witnesses, whether mttst be recorded — Dismissal 
of complaint — Irregularity. 

The complainant lodged an information with 
, the Police that the opposite party had com- 
mitted the offence of rioting, theft and grievous 
hurt. The Police recorded the statement of 
witnesses produced by the complainant in 
^support of his information but declined to 
y send up the case holding the occurrence to be 
an affray under S, 160, Penal Code, which is a 
non-cognizable offence. The complainant 
then made complaint in Court and the Magis- 
trate held an inquiry under S. 202, Cr. P. C. 
Before the IMagistrate, the complainant’s wit- 
nesses repeated what they had stated to the 
Police and the Magistrate did not record their 
statements and eventually dismissed the 
complaint under S. 203, Cr. P. C. On revision 
Held, (1) that the Cr. P. C. makes no pro- 
vision with regard to the manner in which the 
evidence in an inquiry under S. 202, should be 
recorded and that although ordinarily a 
summary of the statements of the witnesses 
produced in such inquiry should be made for 
further reference, there was no practical 
dilBculty in the present case inasmuch as the 
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statements of the witnesses during the inquiry 
were the same as those which thej’ had made 
before the Police : (2) the Magistrate had not 
been guilty of any error of l.aw and his order 
was not, therefore, liable to be set aside. 
Tilahdhari Singh v. Flisri Singh. 

26 Cr. L. J. 1346 ; 

89 I. C. 386 ; 3 Pat. L. R. 70 Cr. : 

A. I. R. 1925 Pat. 584. 

Ss. 202, 203 — Inquiry, order for, with- 
out recording reasons — Accused allowed to be 
present. 

A Magistrate should not defer the issue of 
process and order an inquiry under S. 202, 
without recording the reasons ; and it is un- 
desirable that the inquiry under that section 
should be prolonged by cross-examination of 
complainant’s witnesses and arguments inter 
paries, the reason being that if this is necessary, 
it is obviously advisable to follow’ the proce- 
dure of the trial, and for that purpose, to issue 
process at once. At the same time, if a Magis- 
trate having the duty of making an inquiry 
under S. 202, can make his enquiry more 
complete and can inform himself of the facts 
more fully by having the accused in Court, 
there is no reason either in common sense or in 
law’ why the accused should not be called to 
inquiry. Ram Saran Singh v. Mohammad 
Jan Khan. 26 Cr. L. J. 1394 : 

89 I. C. 706 : 7 P. L. T. 36 : 

A. I. R. 1926 Pat. 34. 

Ss. 202, 203 — Inquiry— Penal Code, 

S. 211 — Complaint against Police Officer — In- 
vestigation — Complaint dismissed without com- 
plainant’s evidence — Complainant, prosecution of. 
Where a complaint is made against an Officer 
of Police, it is improper to direct another 
Police Officer to conduct the investigation ; 
the investigation should be conducted by the 
Magistrate receving the complaint or by some 
other lilagistratc. When a complaint is 
dismissed upon the report of the Investigating 
Officer without taking the complainant’s evi- 
dence, it is improper to direct the prosecu- 
tion of the complainant under S. 211, Penal 
Code. Mewa Lai v. Emperor. 21 Cr. L. J. 416 : 

56 I. C. 64 : 18 A. L. J. 620 : 
2 U. P. L. R. All. 213 ; A. I. R. 1920 All. 125. 

Ss. 202, 203, 252, 253 — Inquiry — Pre- 
liminary enquiry — Dismissal of complaint — 
Accused summoned — Complainant’s evidence, ne- 
cessity of recording. 

It is open to a Magistrate to hold an enquiry 
under S. 202 and to dismiss the complaint 
under S. 203. But if once he decides to sum- 
mon the accused, the complainant must be 
heard and his witnesses examined. Mehtab v. 
Nathu. 31 Cr. L. J. 481 : 

123 I. C. 275 : 31 P. L. R. 204 : 

A. I. R. 1930 Lah. 461. 

S. 202, 204 — Inquiry, if necessary. 

A Magistrate has full power, upon receipt of 
a complaint, to issue a summons to liie person 
accused if he believes in the truth of the comp- 
laint. If he finds there are good grounds for 
proceeding, it is not necessary for him to call 
for an inquiry beforehand. Abdul Khalique v. 
Surja Singh. 21 Cr. L. T. 220 ; 

54 I. C. 1004 : A. I. R. 1920 Pat. 270. 
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Ss. 202, 340 — Inquiry — Accttsed, right 

of, to intervene — Accused, meaning of. 

A person against whom a complaint is pre- 
ferred, does not become an “accused person” 
for the purposes of S. 340, until the Magistrate 
acting under Chapter XVI of the Code has 
decided to issue process against him. Conse- 
quently he is not entitled to intervene in a pre- 
liminary inquiry held under Sub-s. (1), S. 202, 
as if he were a party to the proceedings, though 
he may, if he chooses, watch them like any 
otlier member of the public. Sheikh Chand v. 
Mohammad Hanif. 8 Cr. L. J. 20 : 

4 N. L. R. 81. 

— S. 202, 476 — Inquiry — Accused right to 

appear and cross-examine ruitnesses — Sanction to 
prosecute — Directing prosecution under S. 476, 
Cr. P. C. — Order when to be made — Order by 
iohoni to be made. 

The petitioner complained against the opposite 
party of having comitted certain offences. On 
this, the following order was passed on Janu- 
ary 2, 1912 — “Complainant to prove his case, i 
Accused may cross-examine.” Subsequently 
the complaint was dismissed and the prosecu- 
tion of the petitioner was ordered under S. 211, 
Penal Code. The case then came before the 
High Court which held that until the accused 
had been properly tried, the proceedings under 
S. 211 should be dropped. Tliey were tried i 
and acquitted by Mr. McGavin, Deputy Magis- | 
trate, on August 1. Another Deputy Magistrate j 
on August 23, directed the prosecution 
of the petitioner under S. 47G, Cr. P. C. The { 
District lilagistrate then observed that the 
order ought to be passed by Mr. JIcGavin who i 
thereupon under S. 470, Cr. P. C. on September 
IG, ordered proceedings to be drawn up under) 
S. 211, Penal Code : Held, that the order of , 
January 2, 1912, was absolutely illegal ; that 
if Mr. McGavin had thought that action ought 
to be taken under S. 47G, Cr. P. C., he ought 
to have passed the order when he acquitted i 
the accused ; that the fact that he did not do 
so indicated very strongly that he did not at . 
the time think it necessary and that the belated I 
order of the IGth September did not represent' 
his independent iudicial opinion : and that as 
there was no judicial proceeding before the 
other Deputy Magistrate, his order of August 
23, was altogether beyond his jurisdiction. 
Bhim Lai Shato v. Bisa Singh. 14 Cr. L. J. 57 ; 

18 I. C. 345 : 17 C. W. N. 290 : 40 Cal. 444. 

Ss. 202, 476 — Inquiry — Prosecution of 

complainant as result of inquiry. 

Petitioner brought a charge of extortion 
against a Sub-Inspector of Police. The Magis- 
trate recorded the complaint and held a local 
enquiry in which he examined nine witnesses 
for the prosecution and three for the accused. 
.\s a result of the enquiry he dismissd the com- 
plaint as false and directed that the complain- 
ant be prosecuted : Held, that the procedure 
adopted by the Magistrate was quite regular 
and legal. Narain Singh v. Emperor. 

20 Cr. L. J. 396 ; 

50 I. C. 1004 : A. I. R. 1919 Pat. 495. 
S. 202 — Investigation partly by Magis- 
trate and partly by Police, legality of. 

AVhero a i\Iagistrate, instead of either dispos- 
ing of the ease himself or refusing it for 
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investigation, partly investigated the matter 
himself and had it partly investigated by a 
Police Officer, and did not state in writing his 
reasons for referring the matter to the Police 
Officer : Held, that the procedure adopted 
by the Blagistrate was not in accordance with 
the provisions of S. 202. Jogindar Singh v. 
Aga Safdur AH Khan. 29 Cr. L. J. 958 : 

111 I. C. 878 : A, I. R. 1928 Lah. 88. 
S. 202 — Investigation — “Local investi- 
gation,'" meaning of. 

The local investigation referred to in S. 202 
is not restricted to the investigation of the 
physical features only : it means an enquiry 
into the truth or falsity of the allegations made 
in the complaint petition. The word ‘local’ is 
used with a view to hold the investigation in 
the locality for the convenience of the parties 
and their witnesses, and it may also necessitate 
in certain cases an inspection of the place of 
occurrence. The word ‘investigation’ is not 
defined in the Code. It must be taken to have 
been used in its ordinary sense. Munslii Mian 
V. Emperor. 19 Cr. L. J. 126 : 

43 I. C. 414 : A. I. R. 1918 Pat. 172. 
S. 202 — Investigation — Magistrate com- 
petent to make. 

Obiter. — The investigation allowed by S, 202, 
Cr. P. C., should be a local one, and the term 
“investigation” as defined in S. 4 (1) of the 
Code e.xpressly e-xcludes an enquiry by a Magis- 
trate other than the one entertaining the 
complaint. Devidin v. Narayanrao. 

21 Cr. L. T. 310 ; 

55 I. C. 470 : A. I. R. 1920 Nag. 64. 

S. 202 — Investigation, whether judicial 

proceeding. 

It is doubtful whether an investigation under 
S. 202 can be regarded as a judicial pro- 
ceeding and may be used for supporting an 
order under S. 476. Maqbul Ahmad v. 
Emperor. 20 Cr. L. J. 815 : 

53 I. C. 719 : A. I. R. 1919 Lah. 37. 

S. 202 — Investigation — Revision — Inter- 
ference. 

.4n inquiry or investigation under S. 202, is 
designed to afford the Magistrate an oppor- 
tunity of either confirming or removing such 
hesitation as he may feel in respect ol 
I issuing process against the accused. The 
! nature of the inquiry varies with the circum- 
j stances of each case and it is certainly not 
contemplated that it should always be 
exhaustive. Such an enquiry is not a pre- 
liminary trial of the accused at which he is 
entitled to adduce his evidence before proces; 

I can issue upon him. The provision is en- 
I abling and not obligatory. The High Cour* 
i will not ordinarily intei’fere with the details 
of an enquiry or investigation under S, 202, 
and particularly will not do so on the ground 
that it was inadequate. Parmanand Brahm- 
chari v. Emveror. 30 Cr. L. J. 354 : 

116 I. C. 46 : 1. R. 1929 Pat. 286 ; 

10 P. L. T. 618 : A. I. R. 1930 Pat. 30. 

Ss. 202, 203 — Irregularity — Enquiry- 

Cross-examination of xoitnesscs and arguments 
! — Inquiry. 

i Cross-examination of witnesses, and 
j arguments are out of place in an enquiry 
I into tlic truth of a complaint, but even 
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these departures from the letter of the law 
are no more than an Irregularity. Pat Ram 
Saran Singh v. Mohammad Jan Khan. 

26 Cr. L. J. 1394 : 

89 I. C. 706 : 7 P. L. T. 36 ; 

A. I. R. 1926 Pat. 34. 

S. 202 — Issue of process — Accused’s right 

to oppose. 

Complainant asking for proeess to issue — 
Opposite party cannot appear and argue that 
it should not be-issued — Complainant’s state- 
ment is enough. J. K. Sinha v.' licmanla 
Kumar. 33 Cr. L. J. 636 : 

138 I. C. 639 : 36 C. W. N. 674 : 

I. R. 1932 Cal. 473 : A. I. R. 1932 Cal. 697. 

S. 202 — Issue of process, failure to give \ 

reasons for postponement. 

Failure to give reasons for postponing the 
issue of process against the accused as required 
by S. 202, is at the most an irregularity. 
Ajoy Krishna Sarhar v. S. G. Bose. 

30 Cr. L. J. 705 : 

116 I. C. 721 : 49 C. L. J. 164 : 

33 C. W. N. 369 ; I. R. 1929 Cal. 497 : 

A. I. R. 1929 Cal. 176. 

— S. 202 — Issue of process — Discretion. 

In determining whether process ought to 
issue, a Magistrate must proceed according 
to the provisions of the Code, and if, after 
carrying out the instructions therein con- 
■ tained, he is of opinion, upon the materials 
before him, that a prima fade case has been 
made out, he ought to issue process, and in 
such circumstances, he is not entitled to 
refuse to issue process merely because he 
thinks that it is unlikely that the proceed- 
ings will result in conviction. Subal Chandra 
Namadas v. AhaduUah Sheihh. 

27 Cr. L. J. 788 : 

95 I. C. 388 ; 30 C. W. N. 546 ; 

53 Cal. 606 : 44 C.L. J. 114 : 

A. I. R. 1926 Cal. 795. 

Ss. 202, 203 — Issue of j’roccss — Dis- 
cretion. 

Under the Cr. -P. C. a wide discretion is 
given to Magistrates with respects to the 
grant or refusul of process against accused 
person, and in the interests of the community 
, generally, it is essential that Magistrates 
/ should be vested with an ample discretion 
in respect of the issue of process. This 
discretion should be exercised with caution 
and an accused person ought not to be 
dragged into Court to answer a charge merely 
because a complaint has been lodged against 
him. Suhal Chandra Namadas v. Ahadiillah 
Sheihh. 27 Cr. L. J. 788 : 

95 I. C. 388 : 30 C. W. N. 546 : 

53 Cal. 6C6 : 44 C. L. J. 114 ; 

A. I. R. 1926 Cal. 795. 

Ss. 202, 181 (2) — Jurisdiction — Com- 
plaint under Ss. 403, 417. Penal Code, juris- 
diction. 

A resident of Ghaziabad in the District of 
Meerut sent nine entries addressed to the 
Illustrated Wcehlij of India. Commonsense 
Cross Word, Bombay, with a postal order t 
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for Rs. C from the Post Oflice of Muzaffarnagar. 
The case of the complaiant (i. c., the compe- 
titor) was that the free-entry coupon No. 2 
sent by the complainant tallied exactly 
with correct solution published by the accused 
but the prize of Rs. 25,000 payable to him 
was never paid. It was further alleged that 
the eomplainant sent in scrutiny claim for 
the re-examination of the solutions sent by 
I him and also Rs. 5 as demanded by the 
accused. It was stated in the complaint 
that the accused did not send any reply 
to the inquiries made by the complainant. 
On these facts it was alleged that the accused 
had criminally misappropriated the sum of 
Rs. G sent by postal order as entry fee 
and the sum of Rs. 5 sent by M. O. 
as scrutiny fee and thereby committed an 
offence under S. 403, Penal Code. The com- 
plaint was filed in the Court of a Magistrate 
of the Second Class at Muzaffarnagar : Held, 
that even if it was assumed that the postal 
orders were received by the accused, the 
postal orders continued to be the property 
of the Illustrated Weekly of India. The 
delivery of the same to the accused was 
as an agent of the Illustrated Weekly of India. 
That being so, it could not be suggested 
that the accused received the letter con- 
taining the postal orders at Muzaffarnagar. 
The post office was the agent of the addressee 
and not of the accused. It might be, that 
the accused converted the postal orders to 
his own use, but the conversion and mis- 
appropriation was effected at Bombay and 
not at Muzaffarnagar. There was yet another 
reason why the Magistrate at Muzaffarnagar 
had no-lerritorial jurisdiclion. The complainant 
sent the postal orders to the Illustrated 
Weekly to be allowed to enter the competi- 
tion. It followed that the intention of the 
complainant was that the money should be 
appropriated by the addressee. If the accused 
dishonestly and fraudulently misappropriated 
the moncj' which was the property of the 
Illustrated Weekly of India, he deprived the 
addressee of the mo.uey and not the complainant, 
Whatever view might be taken, there could 
not be the least doubt that according to 
the allegations of the complainant, the misap- 
propriation took place at Bombay and not 
at Muzaffarnagar. Hence the Magistrate at 
Muzaffarnagar had no territorial jurisdiction 
to try the case. G. A. St. George v. Uma Dutt 
Sharma. 40 Cr. L. J. 917 : 

184 I. C. 313 : 1939 A. E. J. 574 : 

12 R. A. 217 : I. E. R. 1939 All. 851 : 

1939 A. V7. R. 570 : A. I. R. 1939 All. 602. 

S. 202 — Local inquiry — U. P. Village 

Panchayat Act (VI of 1920), S. 72. 

A Magistrate is competent under S. 72 of 
the U. P. Village Panchayat Act to make 
a local inquiry into an offence or charge 
covered by S. 202, Cr. P. C. Kadhori v. 
Emperor. 27 Cr. E. J. 276 : 

92 I. C. 452 : 24 A. E. J. 162 : 

A. I. R. 1926 All. 193. 

S. 202 — Local enquiry by subordinate 

Magistrate. 

The language of S. 202 is consistent with the 
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long-standing practice under which a Magistrate 
receiving a complaint refers it to a SuboVdinalc 
Magistrate for local enquiry and report. Avirit 
Majhi V. Emperor. 20 Cr. L. T. 508 

51 1. C. 668 : 29 C. L. J. 322 : 23 C. W. N. 623 
46 Cal. 854 : A. I. R. 1919 Cal. 59 

S. 2Q2— Local investigation, function of. 

A local investigation is not intended by tiic 
Legislature to supersede a regular trial. When 
it is found that there is evidenee in support of 
the eomplainant’s charge, the function of the 
officer making the local investigation is fulfilled. 
The process should then issue and the truth or 
falsity of the evidence determined in a regular 
manner. Nga Tha Tii v. Emperor. 

12 Cr. L. J. 385 : 
11 r. C. 249 : U. B. R. 1910 I, 73. 


S. 202 — Local investigation, 

Loeal investigation before issuing process cun 
only be directed after the complainant has 
been examined by the Magistrate and reasons 
recorded. Uga Tha Tu v. Emperor. 

12 Cr. L. J. 385 : 

11 I. C. 249 : U. B. R. 1910 1, 73. 

S. 202 — Notice to accused, legality of. 

It is illegal for a Magistraee to call upon a 
person in the position of an accused person to 
report as to truth or falsity of a charge 
perferred against him. Har Narain HahoaiX” 
Kariman Ahir. 21 Cr. L. J. 621 fb) • 

57 I. C. 285 : 5 P. L. J. 61 i 
A. I. R. 1920 Pat. 655. 

S. 202— Notice to accused, not proper 

The procedure of calling upon an accused 
person to render explanation to enable the 
Magistrate to decide if he should issue process 
is undesirable. It is not fair to the accused 
that be should be called upon to state his 
defence before the prosecution have laid all 
their cards on tlie table. Though there is no 
obligation on him cither to appear or to render 
an explanation in the preliminary inquiry a 
refusal or failure on his part to attend in 
answer to a rule nisi issued by a Ma"istratc is 
likely to prejudice the mind of the Magistrate 
and a compliance therewith to c.xposc him to 
serious risks. Crowder v. Morrison. 

, 27 Cr. L. T. 711 : 

94 1. C. 903 : A. I. R. 1926 Sind 194. 

-S. 202 — Object, 


It IS the policy of the law that a Court should 
proceed to inquire into and try the case as 
soon as it takes cognizance of a complaint 
but it is not prevented by any provision of the 
law from postponing the inquiry or the trial 
if there are sufficient and reasonable grounds 
for so doing. Earn Saran Singh v Narain 

26 Cr. L. J. 1179 • 
88 I. C. 603 ; 6 P. L. T. 477 • 
3 Pat. L. R. 134 Cr. : A. I. R. 1925 Pat. 619! 
S. 202 — Object, 

The object of S. 202 is to prevent the issue of 
process where there is some initial ground for 
doubting the truth of the complaint, and where 
on. a local investigation, there appears to be no 
evidence to support it. Nga Tha Tu v 
Emperor. 12 Cr. L. J. 385 ! 

11 I. C. 249 : U. B. R. 1910 I, 73. 
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S. 202— Object and scope. 

Magistrate making order under S. 202 retains 
jurisdiction to pass order under S. 344, 
Itcwatamal Udhomal v. Sajnnmal Mehrumal. 

36 Cr. L. J. 94 : 
152 r. C. 382 : 7 R. S. 89 : 
A. I. R 1934 Sind 143. 

~ S. 202 — Complaint — Personal knowledge 
of complainant— Duty of Magistrate. 

Complainant need not have personal 
knoiylcdgc of facts — Before issuing process. 
Magistrate should satisfy himself that case for 
wsue of process has been made out. S, IF. 
J ardon v. R. Jfcarscy. 36 Cr. L, J. 75 : 

152 i. C. 344 : 7 R. Rang. 147 : 
A. I. R. 1934 Rang. 167. 
S. 202 — Police report — Magistrate's 

power to take report into consideration in directing 
summary trial. 

There is nothing improper in a Magistrate 
being ^ influenced by the Police report in 
directing a summary trial. Naubat v. Emperor, 

28 Cr. L. J. 140 : 
99 I. C, 348 : A. I. R. 1927 All. 136. 

~ S. 202 — Procedure — Pending case — 

Poioer of District Magistrate. 

A District BIngistratc ought not to direct a 
Subordinate Magistrate in a case pending 
before that Magistrate to proceed to the spot 
and to make a report to him. If he considers 
that the Magistrate is for anj' reason not 
proceeding properly with the case, he should 
withdraw the case, proceed with it himself 
and take tlie responsibility upon his own 
shoulders. Madho Gir v. Rashid Ahmad. 

1 18 Cr. L. J. 765 : 
41 I. C. 141 : 15 A. L. J. 642 : 
A. I. R. 1917 All. 91. 


S. 202~Proccdurc— Accused’s right to 

state his case. 

Opponent can be allowed to state his ease 
under S. 202. Rcwalmal Udhomal v. Sajanmal 
Mehrumal. 36 Cr. L. J. 94 ; 

152 I. C. 382 : 7 R. S. 89 : 

A. I. R. 1934 Sind 143. 
S. 202 — Procedure. 

Complaint before the Blagistrale — Order for 
Police enquiry— Police is not debarred from 
sending charge-sheet in respect of the offenne 
Emperor v. Ghulam Nabi. 34 Cr. L. J 763 
144 I. C. 409 : 27 S. L. R. 67 
I. R. 1933 Sind 185 . 

A. I. R. 1933 Sind 136. 




S. 202— Procedure— Complaint, dismis- 
sal of— Right of accused to appear before issue 
of process. 

Magistrate should follow the jJi'ocedure clearly 
laid down in Chap. XVI of the Cr. P. C. 
dealing Avith complaints to Blagistratcs, A 
Magistrate who is not satisfied as to the truth 
of the complaint of an offence of Avhicb he is 
authorised to take cognizance, ivhen he takes 
action under S. 202, must record his reasons. 
An accused person cannot be represented by 
a 1 leader before a Blagistrate to argue the 
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points which arise in tlie case of a complaint, 
until the Magistrate has made up his mind 
to issue process for compelling his attendance. 
Balai Lall Mookerjee v. Pashupali ChaUcrjcc. 

17 Cr. L. J. 396: 
35 I. C. 828 : 21 C. W. N. 127 ; 
A. I. R. 1917 Cal. 462. 

S. 202 — Procedure — Complaint — Magis- 
trate calling for counter-evidence — Dismissal of 
complaint toitboul giving complainant opportu- 
nity to meet such evidence, legality of. 

Where a Magistrate holding an inquiry under 
S. 202, has before him evidence opposed to 
the complainant’s allegations, he should give 
opportunity to the complainant to explain or 
meet such evidence. It is not open to a 
Magistrate to reject a complaint holding that 
the accused acted under a bona fide claim 
of right and that, therefore, no offence was 
committed by him, merely on a perusal of 
records sent for him from the Police or a 
private individual. Maccartliy v. Shannon. 

29 Cr. L. ]. 48 : 
106 I. C. 464 : 1. L. T. 40 Mad. 238 : 

A. I. R. 1928 Mad. 135. 

S. 202 — Procedure — District Magistrate 

sending case to Police for enquiry — His power to 
send case to another Magistrate— Order o'" trans- 
feree Magistrate summoning accused zchether 
legal. 

/ When the District Magistrate acts under 
‘ S. 202, and sends the case for inquiry and 
report to the Superintendent of Police, he can 
not, on receipt of the report, send the ease for 
disposal to another Magistrate without decid- 
ing whether the case should be dismissed 
under S. 203 or proceeded with under S. 204. 
The Magistrate to whom the case is transferred 
thus having never been properly seized of 
the case, his order summoning the accused is 
without jurisdiction and must be set .aside. 
Sanlokh Baj Singh Sardar Gopal Singh v. Gah- 
xaae Khan Sultan Khan. 41 Cr. L. j. 344 ; 

186 I. C. 595 : 41 P. L. R. S07 : 
12 R. L. 423 : A. I. R. 1940 Lah. 61. 

S. 202 — Procedure, ciror of — Ilcvision. 

An error of procedure does not vitiate a pro- 
ceeding or an error passed, tlicrein, unless it 
occasions a failure of justice. Mushari Ram 
Manhari v. Baj Kishore Lai. 

19 Cr. L. J. 527 : 

/ 45 I. C. 287 : 4 P. L. W. 307 : 

A. I. R. 1918 Pat. 652. 

S. 202 — Procedure — Examination of 

accused. 

A Magistrate acts beyond the .scope of 
S. 202 in examining the accused before a 
primn facie case is made out against 
him. .Tagindar Singh v. Aga Safdar AH Khan. 

29 Cr. L. J- 958 ; 
111 I. C. 878 : A. I. R. 1928 Lah. 88'. 

S. 202 — Procedure — M agistralc — Inquiry 

— Local investigation. 

Under S. 202 a Magistrate, w’lien not satisfied 
with the truth of a complaint lias the option 
of only one out of two alternatives, viz. either 
to enquire into the case himself, or direct a 
previous local investigation. If he proceeds 
to enquire into the case himself, an order 
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thereafter directing local investigation is 
irregular and the whole proceeding against 
the accused vitiated if a material portion of 
the irregular proceedings has a share in the 
formation of his judgment. Emperor v. Durga 
Prasad. 23 Cr. L. J. 279 : 

66 I. C. 423 : 20 A. L. J. 355 : 
44 All. 550 ; A. I. R. 1922 All. 211. 

S. 202 — Procedure — Magistrate referring 

complaint to Police for investigation— Power of 
Police to ehallan accused. 

There is nothing in S. 202, which debars the 
Police from exercising their powers under 
S. 54, and arresting the accused, merely 
•because the Magistrate had referred a case 
for investigation by them under S. 202. 
When a Magistrate has referred a complaint 
of an offence to the Police for investigation 
under S. 202, it is not competent to the Police 
to investigate tho offence complained of 
independently of the Magistrate’s directions 
and to send up the accused for trial for the 
offence complained of upon a charge-sheet. 
Emperor v. Bikha Moti. (F. B.) 

39 Cr. L. J. 681 : 
175 I. C. 899 : 11 R. S. 13 : 
A. I. R. 1938 Sind 113. 

S. 202 — Procedure — Police only to re- 
port. 

On receiving imformation in a complaint 
forwarded under the section, the Police need do 
no more than report. Gopal Naick v. Alagiri- 
sami Naick. 32 Cr. L. J. 690 (a) : 

131 1. C. 176 : 33 L. W. 460 : 
1931 M. W. N. 368 : 60 M. L. J. 520 : 
I. R. 1931 Mad. 512 : 54 Mad. 598 : 

A. I. R. 1931 Mad. 770. 

S. 202 — Procedure — Proceedings under 

S. 202 — Magistrate, jurisdiction of, to require 
presence of accused. 

A Magistrate has no jurisdiction to require 
the presence of the accused at an enquiry or 
investigation under S. 202, into a complaint 
of which he is empowered to take cognizance 
or which has been transferred to him under 
S. 192. AppaRao Mudaliarv. Janakiammal. 

28 Cr. L. I. 129 : 
99 I. C. 337 : 24 L. W. 613 : 
51 M. L. J. 605 : 49 Mad. 918 : 
A. I. R. 1927 Mad. 19. 

S. 202 — Procedure to be strictly fol- 
lowed. 

The procedure laid down in S. 202 of the 
Cr. P. C. should be strictly followed. There- 
fore, it is illegal to dismiss a complaint after 
examining the complainant and considering 
certain previous papers dealing with the sub- 
ject of complaint, consisting of local enquiry 
made by a Tahsildar on a previous petition. 
Bakar v. Bansi. 15 Cr. L. I. 21 : 

221. C. 165: 11 A. L.J. 921: 
A. I. R. 1915 Mad. 130. 

Ss. 202, 203 — Procedure — Complaint 

against Circle Officer — Complaint referred to Mm 
for report — Complaint, dismissal of —Procedure, 
illegal. 

A complaint was made against a Circle 
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Officer to a Sub-Divisional OJliccr, who, upon 
bearing the complaint called upon the Circle 
Officer to report as to the circumstances 
stated in the complaint. Tlic Circle Officer 
reported that the allegations made were un- 
true, whereupon the Sub-Divisional Officer 
dismissed the complaint : Held, that the 
procedure of the Sub-Divisional Officer was 
not only irregular, it was illegal, and the 
illegality vitiated the order of dismissal, 
whicli, in the circumstances, could not be 
allowed to stand. liar Narain Ilahoai v. Ilari- 
incin Ahir. 21 Cr. L. j. 621 (b) : 

57 I. C. 285 : 5 P. L. J. 61 : 

1 P. L. T. 609 : A. I. R. 1920 Pat. 655. 

Ss. 202, 203 —Procedure against Police 

Officer — Witnesses oj complaint, examination of. 

Comi)lainls against Police Officers should be 
handled with the greatest care and the com- 
plainant in such cases should be given every 
facility to ])rove his allegations. The com- 
plaint should not be dismissed without 
examining the witnesses wlioin the com- 
plainant wishes to produce. Devasihamani 
Mndnliar v. Narapana Prasad. 

27 Cr. L. J. 107 : 

91 I. C. 539 ; A. I. R. 1926 ?vlad. 288. 

Sg. 202, 203 — Procedure — Dismissal of 

complaint — Investigation under S. 202, xohether 
x^ccessary for dismissal, 

S. 203 empowers a Magistrate to dismiss a 
complaint without any investigation under 
S. 202, if after examining tlic complainant 
he considers there is no suilicient ground 
for proceeding. Tliere is notliing in the 
section to show that the Magistrate must 
at once consider the statement of tlie com- 
plainant and may not lake time to consider 
the complaint petition and the examination 
on oath of the petitioner. Naxcazi Singh v. 
.Jadu Dhanith. 19 Cr. D. J. 228 (b) ; 

43 I. C. 820 : 1918 Pat. 44 : 

A. I. R. 1917 Pat. 141. 

— Ss. 202, 203 — Procedure — Paslponemcnt 

of issue of process — Notice to shoiv cause to ac- 
cused — Improper and irregular procedure. 

The petitioner made a complaint to a Magis- 
trate against the opposite party with regard 
to the cutting and removal of certain paddy. 
Tl'.e Magistrate directed notice to be served 
upon the opposite party to show cause why 
process should not issue agrdnst him. There- 
upon the opposite party put in a petition 
and a Pleader appeared for him and showed 
cause why process should not issue. The 
result was, that no process was issued, and 
the complaint was dismissed : Held, that the 
Magistrate did not act in accordance with 
the provisions ns laid down in S. 202 and 
203 and the procedure adopted by him 
was improper and irregular. Chandi Cliaran 
Milra v. Manindra Chandra Roy. 

24 Cr. L. J. 333 : 

72 I. C. 173 : 36 C. D. J. 414 : 

27 C. W. N. 196 : 

A. I.R. 1923 Cal. 198. 

Ss. 202, 203 — Procedure — Postponement 
of process— Dxtiy of Magistrate. 
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If a Magistrate ■ takes it upon himself to 
postpone the issue of process for compelling 
the attendance of the person complained 
against for any purpose at all, he is required 
either to enqtiirc into the case himself or 
to direct a local investigation. The fact 
that a local investigation has already been 
made does not affect tlie proceedings neces- 
sary under S. 202 when once process has been 
postponed. Sliconandan Mahlon v. Emperor. 

19 Cr. D. J. 263 : 

4'4 I. C. 119 : 4 ?. L. W. 114 : 

A. I. R. 1918 Pat. 350. 

Ss. 202, 203 — Procedure — Proceedings 

under S. 202 — Notice to accused before hearing 
complainant's case, legality of. 

An accused person is not to be called upon 
under S. 202, to appear unless and until 
i the Magistrate lias satisfied himself from the 
' compliiin.ant and his witnesses that there is 
a prhna facie case against iiim. It is highly 
irregular for a Magistrate when a complaint 
is put in, and sworn to, witliout hearing the 
complainant’s case or ids witnesses, to issue 
notice to the accused to appear and show 
cause against tlie issue of process, hear 
what the accused has to say, examine 
any witnesses he wishes to have examined, 
and then decide whether the complaint shall 
be received or not. Varadarajalu Naytedu v. 
Kxtppitsami Nayudu. 28 Cr. L. J. 113 ; 

99 I. C. 321 : 51 M. L. J. 602 : 

49 Mad. 926 : 
A. I. R. 1927 Mad. 18. 

Ss. 202, 203, 2D4— Procedure-Com- 
plaint referred by Magistrate to Police — Duly of 
Police to make report— Sending charge-sheet xoith- 
out report, legality of. 

IViicn a Magistrate has referred a complaint 
for investigation under S. 202, Cr. P. C., 
the Police arc not entitled after investiga- 
tion to arrest the accused and send him 
up for trial under a chaige-sbcet ns if tliey 
had taken cognizance of the case under their 
ordinary powers of investigation. They can 
only make a report to the Magistrate, after 
a consideration of wliich it is open to the 
Magistrate to proceed either under S. 203, 
Cr. P. C., by dismissing the complaint, or 
by S. 204, Cr. P. C., by issuing process. 
Emperor v. Nurmahomed Rajmahomed. 

30 Cr. L. J. 781 : 
117 I. C. 129 : 31 Bom. L. R. 4 : 
53 Bom. 339 : I. R. 1929 Bom. 377 ; 

A. I. R. 1929 Bom. 72. 

Ss, 202, 203, 204 — Procedure — Prelimi- 
nary enquiry by — Notice declaring comqrlainl to 
be false — Magislrale directing regular trial 
and sending for charge-sheet — Order ultra 
vires. 

Where a Magistrate directs an inquiry by 
the Police under S. 202 into a complaint and 
the Police submit a report that the case 
is false, that the matter in dispute between 
the parties is one for the Civil Courts to 
determine, and that a civil suit between the 
parties relating to that matter is pending, 
the Magistrate has no jurisdiction to direct tlie 
submission of a charge-sheet, merely because 
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in his opinion it is desirable to ascertain the 
truth. liampabitra Singh v. Kasitn Ali Khan. 

23 Cr. L. J. 403 ; 

67 1. C. 499. 

Ss. 202, 203, 204 — Process, issue of, 

jioslponcd — Reasons, recording of. 

It is imperative for a Magistrate to give 
reasons under S. 202 before postponing 
the issue of process against the accused. 

; Mnshari Ram v. Manhari v. Raj Kishore Lai. 

19 Cr. L. J. 527 : 

45 I. C. 287 : 4 P. L. W. 307 : 

A. I. R. 1918 Pat. 652. 

Ss. 202, 203, 441 — Procedure — Failure 

to record reason for action taken under Ss. 202, 
203 — Prejudice to accused — Irregularity — Revi- 
sion. 

The failure of a Magistrate to record reasons 
before taking action under Ss. 202 and 203, 

. is not b3' itself a suflicient ground for the High 
Court’s interference in revision. If the .state- 
ment under S. 441 by the Magistr.ate is satis- 
factory, the said defect is cured and the omis- 
sion may be deemed to Iiave been 
supplied. Rcngammal v. Krishnaniachari. 

10 Cr, L. J. 117 : 

21. C. 618: SM. L. T.79. 

Ss. 202, 2Q4~Procedure—-Casc being 

tried by a Magistrate xoho issued process xoithoul 
•' inquiry — District Magistrate’s ordering — Police to 
make independent investigation, legality of. 

A complaint was filed on behalf of the 
Collector in the Court of Magistrate, 1st Class, 
against S. under S. 49 of Act XII of 1S9G. 
Proce.ss was issued under S. 201, Cr. P. C., 
without any inquiry under 8. 202, and 
proceedings u.'ider Ss. 242 and 244 of 
the .same Code were also taken by the said 
Court. Notwithstanding this the .said Col- 
lector who also was the District Magistrate 
ordered the Police to make independent 
investigation in the case. On being asked 
by the Chief Court, the District Magistrate 
explained : he acted as Head of the Excise 
.Administration : Held, that the procedure 
adopted by the District Magistrate as such 
or as a Collector rvas wholly illegal and ultra 
vires. Shiv Nath v. Emperor. 

7 Cr. L. J. 202 : 

3 P. W. R. Cf. 1 : 4 P. R. Cr. 1908 : 

86 P. L. R. 1908. 

S. 202, 204, 242, 244 and 439— Proce- 
dure — Case being tried by a Magistrate who 
issued process on complaint without inquiry 
under S. 202, Criminal Procedure Code — Dis- 
trict Magistrate’s ordering the Notice subsequ- 
ently to make independent investigation even as 
head of Excise Administration illegal. 

A complaint was filed on behalf of the 
Collector in the Court of Magistrate, 1st Class, 
against S. under S. 49 of Act XIIi of 
189G. Process was issued under S. 204, 
Cr. P. C., without any inquiry under S. 202, 
and proceedings under Ss. 242 and 244 of the 
same Code were also taken hj' the said 
Court. Notwitlistanding this the said Collector 
who also was the District Magistrate ordered 
the Police to make independent investigation 
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in the case. On being asked by the Chief 
Court, the District Magistrate explained that he 
acted as Head of the Excise Administration : 
Held, that the procedure adopted by the Dis- 
trict Magistrate as such or as a Collector was 
wholly illegal and ultra vires. Shiv Nath v. 
Emperor. 7 Cr. L. J. 202 : 

3 P. W. R. Cr. 1 : 4 P. R. Cr. 1908 : 

86 P. E. R. 1908. 
S. 202 — Postponement of issue— Rea- 
sons, recording of. 

Omission to record reasons as required bj’ 
S, 202, for postponing the issue of process 
in order to make a further inquiry on a 
complaint Is merclj’ an irregularity and not 
an illegality. Dharamdas Lilaram v. F. H. 
Pilcher. ‘ 32 Cr. L. J. 926 : 

132 I. C. 479 : I. R. 1931 Sind 96 ; 

A. I, R. 1931 Sind 113. 

Ss. 202, 203 — Revision — Irregtilarily 

not amounting to miscarriage of justice — Hieh 
Court, pozoer of. 

If an irregularity in procedure has not 
resulted in a miscarriage of justice, the 
High Court will not make an order 
which can result only in harassment to the 
parties and waste of public time. In a case 
in which a perfunctory enquiry has been 
made by the Police and the report considered 
in a perfunctory fashion by the Magistrate, 
the High Court will interfere and insist 
upon the provisions of S. 202 being strictly 
enforced. But wlierc the enquiry has been 
carefullj' made and carefully consi lered, the 
Court will exercisie its discretion and refuse to 
rc-opon the matter. Shenuandan Mahton v. 
Emperor. 19 Cr. L. J. 263 : 

44 I. C. 119 : 4P. L. W. 114 : 
A. I. R. 1918 Pat. 350. 

S, 202 — Revision, scope of. 

Where there has been a full enquiry under 
S. 202, the District Magistrate can interfere, 
and it is not only on a point of law tlmt he can 
interfere. Dttrga Prasad v. Emperor. 

36 Cr. L. J. 526 : 
154 I. C. 513 : 7 R. A. 768 : 
A. I. R. 1935 All. 439. 

Ss. 202, 439 — Revision — Inquiry before 

issue of process — High Court, interference by. 

A Magistrate cannot dismiss a complaint 
off-hand unless he is satisfied that no prima 
facie ca.sc of any kind is made out ; and if 
he considers that before issuing process against 
the person complained against, he should 
make further inquiry, interference by the High 
Court with his order on the petition of either 
party is uncalled for. Waryam Singh v. 
Emperor. 26 Cr. E. 167 : 

83 I. C. in : A. I. R. 1923 Eah. 663. 

— S. 202 — Scope — Inqtciry — Nature of — 

Dismissal of complaint in Inquest Report, 
legality cf. 

An inquest under S. 176, Cr. P. C., by 
another Magistrate not under the orders of 
the Magistrate before whom the complaint 
is filed, cannot take the place of enquiry 
contemplated by S. 202, Cr, P. C. and it is 
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illcgnl for a Magistrate to reject a complaint 
on the basis of a report made in such an 
inquest. Suraidra Nath Bhatlacharjcc v. 
Police Sergeant. 33 Cr. L. J. 218 (2) : 

135 I. C. 878 : 35 C. W. N. 1032 : 
I. R. 1932 Cal. 174 : A. I. R. 1932 Cal. 121. 

S. 202 — Scope — Charter Act (24 and 25 

Viet, C. J04), S. J5 — Power of person making 
investigation ‘under S. 202, to obtain information i 
from the complainant and accused and their ' 
zoilnesscs. 

There is nothing in S. 202 to prevent an I 
investigating olBccr directed to make a local ' 
investigation under the section, from making | 
a full enquiry by obtaining information from i 
the complainant and his v'itncsses and the , 
defendant and his Avilncsses, if any. Dchi I 
Bux Shroff V. Jtdmal Dungarmal. 

5 Cr. L. J. 83 : , 
I. L. R. 33 Cal. 1282. , 


Cr. P. CODE (1898), S. 202 

go back beyond the stage reached by his 
predecessor. Qamar Ali v. Tulsi, 

39 Cr. L. J. 981 ; 
178 I. C. 54 : 11 R. N. 197 : 
A. I. R. 1938 Nag. 433. 


— S. 202 and 203 — Scope — Facts as slated 

in complaint and examination of complainant 
disclosing no offence — Court cannot override 
Ss.202 and 203 and dismiss complaint, zoithout 
preliminary enquiry. 

Where Ss. 202 and 203 prescribe a course or 
courses of action, the Court connot override 
the statute by dismissing a complaint when 
the facts as stated in the complaint and the 
examination of the complainant di.selose no 
offence, witiiout any preliminary inquiry. The 
High Court can only direct wbicli course should 
be followed. Chin Hone On v. C. Ah Foo. 

A. I. R. 1937 Rang. 35, 


-Ss. 202, 203, 204, 304— .Scope. 


S. 202 — Scope ^Inquiry — Order after 

issue of process. 

An order under S. 202, is one by virtue of 
which the Magistrate decides to postpone 
issuing process against the accused. Such an 
order can only be passed after recording 
reasons in ■writing. .-Xn order for holding a 
prelirnin.ary inquiry under S, 202, cannot^ be 
passed after process has been issued against 
the accused. Gaji v. Jumanshah, 

13 Cr. L. J. 749 : 
17 I. C. 61 : 6 S. L. R. 83. 

S. 202 — Scope — Magistrate holding 

preliminary inquiry, zvhether debarred from trying 
case. 

The mere fact that a Magistrate holds a 
preliminary inquiry into the truth of a 
complaint, docs not incapacitate him from 
trying the case. Mrs. May Boudvillc v. 
Emperor. 24 Cr. L. J. 744 : 

74 I. C. 72 ; A. I. R. 1923 Rang. 65. 

S. 202 — Scope— Order calling upon 

accused to shozo cause zohy he should not be 
prosecuted for bringing false charge, nature of— 
.Jurisdiction of Magistrate making order to 
proceed zaith trial. 

An order calling upon a person to show 
cause why he should not be prosecuted under 
S. 211, Penal Code, is neither in form nor in 
effect an order under S. 202, Cr. P. C. Such 
an order is not one under any provisions of 
the Cr. P. C. and even where it lends to an 
inquiry by another Magistrate, it does not in 
any way affect the jurisdiction of the 
Magistrate who took cognizance of the case to 
summon the accused and proceed with the 
trial. Bhairab Chandra v. Emperor. 

20 Cr. L. J. 794 : 
53 I. C. 698 : 29 C. L. J. 318 : 
23 C. W. N. 484 : 46 Cal. 807 : 
A. I. R. 1919 Cal. 433. 

S. 202 — Scope — Reference under _S. 202, 

when can be made. 

A reference under S. 202 cannot be made 
after evidence has been taken for the complain- 
ant and process issued. The Magistrate cannot 


S. 202 deals with inquiries aflcr a Magistrate 
has taken cognizance of an offence on 
complaint, and before he dismisses it under 
S, 203 or issues process under S. 304- and there 
is nothing in the law which prevents a 
Magistrate from postponing the issue of process 
tinder S. 201, if there is reasonable cause for 
doing so even if the case be a warrant case. 
Ram Saran Singh v. Nikhad Narain Singh. 

26 Cr. L. J. 1179 : 

88 r. C. 603 : 6 P. L. T. 477 : 

3 Pat. L. R. 134 Cr. : A. I. R. 1925 Pat. 619. 

— ; Ss, 209, 436, 537 — Scope — Magistrate 

directed to make further enquiry under S. 43G — 
///.? power to make enquiry under S. 202 — Failure 
to raise objection by accused — Effect, 

A M.agistrate who has been directed under 
S. 426, Cr. P, C., to make a further enquiry 
into a case triable by the Sessions is not 
bound to make a prcliniinary inquiry under 
S. 202 before issuing process against the 
accused. He has a discretion to issue process 
against the accused forthwith and to commit 
the accused to the Sessions after hearing the 
evidence. Even if he is bound to conduct 
such a preliminary enquiry, summoning the 
accused before making such an enquiry, is a 
mere irregularity wliich will not vitiate the 
commitment unless the accused has been 
prejudiced thereby. At any rate, if no objec- 
tion is taken on behalf of the accused to such 
procedure during the enquiry, and before 
commitment, it is not open to the accused 
to attack the validity of the order of commit- 
ment on that ground in revision. Hem Singh 
V. Emperor. 31 Cr. L. J. 961 : 

126 I. C. 146 : 9 Pat. 155 : 

A. I. R. 1929 Pat. 644. 

Ss. 202, 203, 436, 532, 521— Scope— Order 

for further enquiry — Magistrate: zchether bound to 
hold ptrcliminary enquiry — Issuing process 
against accused forthzoith and committing him to 
Sessions after enquiry — Commitment, legality of 
— Failure to object during enquiry, effect of. 

Where a complaint for offences under Ss. 323 
347 and 384 was dismissed by a Sub-Divi- 
sional Olficer but the Deputy Commissioner 
ordered him to make a further enquiry in 



1581 


ALL INDIA CRIMINAL DIGEST (1904—1940) 1^2 


Cr. P. CODE (1898), S. 202 

order to give an opportunity to the accused 
to vindicate themselves and to prove that 
the allegations made against them were not 
only open to doubt but vere positively false 
and the Sub-Divisional Officer without making 
a preliminary enquiry under S. 202, Cr. P. C., 
issued process against the accused and after 
hearing the evidence committed the accused 
to the Sessions : Held, that the order of the 
commitment was not illegal and could not be 

J set aside in revision on the mere ground 
that a preliminary enquiry was not made. 
Jleina Singh v. Emperor. 31 Cr. L. J- 961 : 

126 I. C. 146 ; 9 Pat. 155 : 
A. I. R. 1929 Pat. 644. 

Ss. 202, 476 — Scope — Civil Court ordcr- 

ing enquiry under S. 476 — District Magistrate, 
whether can order enquiry under S. 202. 

■Where a Magistrate, to whom a case is sub- 
mitted by a Civil Court, for inquiry under 
S. 476, Cr. P. C., has no power to try the 
case, and refers it to the District Magistrate, 
the latter has no power to order an investiga- 
tion under S. 202, Cr. P. C., as that section 
is not applicable to such a case. Devidtn v. 
Narayanrao. 21 Cr. L. J. 310 : 

55 I. C. 470 : A. I. R. 1920 Nag. 64. 

Ss. 202, 528 — Scope — First part of sec- 
tion, if applies to transfer — Second part, if ex- 
cludes case of transfer under S. 528. 

The first part of S. 202 applies only to cases 
in which tlie Magistrate has taken cognizance 
himself and cannot apply to a transfer, and 
the second part deals only with a transfer 
under S. 192 and therefore excludes the case 
of a transfer under S. 528. Qamarali v. Tttlsi, 

39 Cr. L. J. 981 : 
178 I. C. 54 : 11 R. N. 197 : 
A. 1. R. 1938 Nag. 433. 

S. 202 — Statement of accused. 

Statement of accused under S. 202 is not one 
under S. 104 or S. 3G4. Sal Narain Tewari *v. 
Emperor. 3 Cr. L. J. 138 : 

10 C. w. N. 51 : 1. L. R. 32 Cal. 1085. 

S. 202 — Transfer. 

Additional Chief Presidency Magistrate can 
send to another Presidency Magistrate case 
under S. 202 for report. Kanayalal v. Kanimill 
Lodha. 35 Cr. D. J. 729 : 

148 1. C. 691 : 59 C. L. J. 204 : 
38 C. W. N. 560 : 61 C. L. J* 467 : 
6 R. C. 477 ; A. I. R. 1924 Cal. 405 (2). 

S. 202 — Transfer — Case referred by Sub- 

Magistrate to Police for investigation — Charge- 
sheet — Sending of case to superior Magistrate. 
Where a Sub-Magistrate refers a case under 
S. 202 to the Police for investigation and the 
Police send a charge-sheet to the Sub-Magis- 
trate, it is competent to the JIagIstrate to 
accept it and send the case up to a superior' 
Magistrate under S. 346, Cr. P. C. where the 
trial is beyond his power. Jn re : T. It. Bala- 
Urishna Reddiar. 28 Cr. L. J. 384 : 

100 I. C. 992 ; A. I. R. 1927 Mad. 591. 

— S. 202 — Transfer — Transfer of com- 

plaint by one Magistrate to another — Powers of 
latter Magistrate. 


Cr. P. CODE (1898), S. 203 

If a complaint is transferred at the %'ery 
outset bj' one Magistrate to anotlier, the latter 
1 has power to take action under Ss. 202 and 
203, but it is impossible to suppose that the 
, Code contemplates that when one iilagistrate has 
' examined witnesses under S. 202 and has believ- 
; cd them, and thereupon transfers the case for 
trial to a Subordinate Magistrate, that Magistrate 
I should have power to examine those same wit- 
I nesses over again under S. 202, and then proceed 
I to dismiss the complaint under S. 203 : Held, 

I however, that even assuming that the Special 
I Magistrate had power to take evidence under 
I S. 202 and dismiss the complaint under S. 203 
I further enquir 3 ' ought to have been made 
into the case. The Sessions Judge himself 
could have ordered further enquiry 
under the provisions of S, 436 and it was not 
necessary for him to make reference to the 
High Court at all. Sheo Balak Singh v. Sant 
Bux Singh. 37 Cr. L. J. 1128 : 

165 I. C. 289 : 15 Pat. 326 ; 
17 P. L. T. 526 : 3 B. R. 30 : 9 R. P. 165 : 

A. I. R. 1936 Pat. 537. 

S. 203. 

Sec also (i) Cr. P. C., Ss. 4 (b), 145, 167, 
105, 200, 201, 202, 204, 250, 
250, 436. 

(ii) Criminal Trial. 

(Hi) Penal Code, 1800, S. 204. 

S. 203. 

^Abatement. 

Applicability. 

Discharge. 

Dismissal. 

^Dimissal of Complaint. 

District Magistrate, powers of. 

Examination of Complainant. 

False Complaint. 

Fresh Complaint. 

Further enquiry. 

Inquirj'. 

I Investigation. 

Issue of Process. 

I Jurisdiction. 

' Maintenance. 

Procedure. 

Revision. 

Reversial. 

Scope. 

Ss. 203, 204, 439 — Abatement — Death 

of complainant — Another complaint on the same 
facts, maintainability of. 

As there is no abatement of a criminal case 
on the death of the complainant, a fresh com- 
I plaint on the same facts will not lie but the 
j old complaint must be treated as pending and 
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proceeded with to its disposal. In re : 

Raniasamier. 16 Cr. L. J. 713 : 

30 I. C. 1001 : A. I. R. 1916 Mad. 1034. 

S. 203 — Applicahiliiif — Ditnnissal oj com- 

plainl hij Village Magistrale — Subsequent eom- 
plaint before Sub-Magistrate, whether eompetent — 
Principle of autrefoi acquit, applicabiliUj of. 

S. 20P, lias no a])plicatioii to the proceedings I 
of a Village Munsif. Therefore, the dimissal 
of a complaint by a Village Magistrate for 
default is not, so far as the Code lays down, 
any bar to a Sub-Magistrate proceeding with 
the case. Neither does the principle of autrefoi 
acquit apply to such a case. Rama Nnidu v. 
Vecrapuram Vcniiatasami Naidu. 

28 Cr. L. J. 507 : 

101 I. C. 891 : 53 M. L. J. 102 : 

A. I. R. 1927 Mad. 695. 

S. 203— Applicabililij of to application 

under S. 107. 

S. 203 has no applicability to an application 
under S. 107. Sharns-ud-Din v. Ram Daqal 
Singh. 25 Cr. L. J. 89 : 

76 I. C. 25 : A. I. R. 1924 Lah. 630. 

S. 203 — Discharge — Complaint on same 

facts to Police — Jurisdiction of Magistrate to 
entertain second complaint. 

A complaint was made before a Magistrate 
who tried the case and passed an order of 
discharge. Subsequently, the complainant 
lodged a complaint to the Police on the same 
facts and the case was reinstated by the same 
Magistrate : Held, that the JIagistratc had 
jurisdiction to reinstate the case. William 
Cecil Keymcr v. Emperor. 

15 Cr. L. J. 1 (b) : 

22 I. C. 145 : 12 A. L. J. 1 : 

36 All. 53 : A. I. R. 1914 All. 179. 

S. 203 — Discharge — Further proceedings. 

Where a man has been discharged under 
circumstances which make the order of discharge 
equivalent to one of acquittal, no further pro- 
ceedings should be taken against him under 
S, 437, Cr. P. C. Emperor v. Kiru. 

12 Cr. L. J. 364 : 

11 I. C. 132 : 10 P. R. 1911 Cr. : 

24 P. W. R. 1911 Cr. : 

205 P. L. R. 1911. 

Ss. 203, 437 — Discharge — Order for re- 
trial — Notiec to accused. 

A complaint was dismissed under S. 203. The 
District Magistrate set aside tlie order of dis- 
missal and ordered a re-trial without giving a 
notice to the accused : Held, that no notice 
was necessary. Durga Parshad v. Emperor. 

12 Cr. L. J. 46 (a) : 

9 I. C. 277. 

-S. 203 — Discharge — Second complaint 

— Duty of Magistrate. 

A previous order dismissing a complaint or 
discharging the accused is no bar to the insti- 
tution of a fre.sh case against the same accused. 

It is, however, the duty of a Magistrate who 
receives a complaint in a case where there has 
been a previous order of dismissal or discharge, 
not to issue process, unless he is plainly satis- 
lied that there has been some manifest error 
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or manifest miscarriage of justice, or unless 
new fads are adduced which tlie complainant 
had not knowledge of or could not with reason- 
able diligence have brought forward in the pre- 
vious proceedings. U Since Kyaw v. Ma Sein 
Bwin. 26 Cr. L. J. 284 : 

84 I. C. 348 : 3 Bur. L. J. 228 : 
A. I. R. 1925 Rang. 114. 

S. 203 — Discharge, whether bars second 

complaint — Procedure — Duty of complainant. 

An order of discharge does not operate asan\ 
acquittal and leaves the matter at large for all 
purposes of judicial inquiry. Tiierc is jurisdic- 
tion still vested in all Magistrates including the 
one who made the jrrevious inquiry, just as 
before, but all Magistrates, and especially the 
one who formerly discharged the accused, are 
bound to exercise due discretion to take that 
discharge into account in dealing with the case, 
and it is the dulj' of the complainant to inform 
the Magistrate before whom the case comes up 
on the second occasion that he had previously 
filed a similar complaint which has been dis- 
missed. In re : Mahadev Laxman Satardekar. 

26 Cr. L. J. 991 : 
87 I C. 527 : 27 Bom. L. R. 352 : 
A. I. R. 1925 Bom. 258. 

S. 203 — Dismissal. 

Motive of complainant is no ground for dismissal 
of complaint. Chamrn Sao v. Bhairon Prasad. ^ 

35 Cr. L. J. 1215 ; 
150 I. C. 1120 : 7 R. N. 47 : 
A. I. R. 1934 Nag. 135. 

Ss. 203, 259 Distnissal— Order dis- 

missitig 'complaint under S. 203 or discharging 
accused under S. 259, whether judgment. 

The word ‘judgment’ indicates some final de- 
termination of the case which would end it 
once for all such ns an order of conviction or 
acquittal. An order therefore dismissing for 
default, a complaint made either under S. 203 
or under S. 259, Cr. P. C. is not a judgment. 
Ilarbai v. Raya Premji (E. B.) 40.Cr. L. j. 745 : 

183 I. C. 283 : 12 R. S. 44 : 
1940 Kar. 74 : A. I. R. 1939 Sind 193. 

S. 203 — Dismissal and complaint — Com- 
plaint, dismissal of — Order for further inquiry — 
Magistrate, poxoer of, to again dismiss complaint. 

When the Sessions Judge orders a further 
enquiry into a complaint dismissed by a Magis-\ 
tratc under S. 203, the Magistrate has power to^ 
again dismiss it under that section. Nibaran 
Chandra Mnkherjcc v. Sital Chandra Bag. 

22 Cr. L. J. 528 : 
62 I. C. 416 : 25 C. W. N. 312 : 
A. I. R. 1921 Cal. 201. 

S. 203 — Dismissal of coraplainl — Exami- 
nation of complainant's witnesses. 

A complaint cannot be dismissed without 
examining the v.-ilnesses of the complainant who 
are present in Court to give evidence in support 
of the complaint. A complainant is entitled to 
have an opportunity of establishing the truth 
of his allegations by having the evidence of his 
witnesses tested by the Magistrate. Purosattarn 
V. Ram Das. 26 Cr. L; J. 561 : 

85 I. C. 705 ; A. I. R. 1925 Cal. 1031. 
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S. 203 — Dismissal of complaint — Grounds 

for. 

An order of a Magistrate dismissing a comp- 
laint under S. 203, ■wliicli states no reason ex- 
cept that the Magistrate agrees -with the Police 
report is illegal unless the Police report is 
made a part of the order. Ahmed Bee v. Amecna 
Bee. 11 Cr. L. J. 331 (a) : 


Cr. P. CODE (1898), S. 203 
Grounds — Jurisdiction — Criminal misappropria- 
tion — Jiirisdiction of Court to try. 

The fact that a complaint could have]heen 
also filed by persons other tlian the complain- 
ant, is not a ground for not inquiring into the 
complaint. Bchari Lai v.-Ganffadirt. 

27 Cr. L. J. 1104 . 

97 I. C. 368 : A. I. R. 1927 All. 69. 


5 I. C. 926 : 7 M. L. T. 175. 


-Ss. 203, 537 — Dismissal of Complaint — 


S, 203 — Dismissal of complaint — • Omission to examine complainant — Irregularity. 

' An order dismissing a complaint under 
S. 203, Cr. P. C., is not illegal because the 
order was passed witliout examination of the 
complaint, where there arc other materials on 
which the Court could pass the order, and the 
Vakil for complainant was present at the pass- 
ing of the order and did not object to it. 
Such omission onlv amounts to an irregularity. 
In re : T'clit Nathan. 12 Cr. L. J. 550 ; 

12 I. C. 526 : 10 M. L. T. 573 : 

22 M. L. J. 155. 

S. 203 — Dismissal of Complaint on 

Police report — licfercnec to Police— Omission to 
record reasons for reference to Police. 

Where the Magistrate recorded the sworn 
statement of the complainant and numbered 
lire complaint and thereafter referred it to the 
Police without recording his reasons for doing 
so and on receipt of the Police report dismissed 
the case : Held, that the final order was a 
legal disposal of the case under S. 203, Cr. P. C. 
and that the omission to record reasons for 
reference to the Police did not invalidate it. 
Jn re : .■Srtila Kafiah. 12 Cr. L. 463 : 

11 1. C. 999 : 10 M. L. T. 120 : 

1911 2 M. W. N. 74. 


\ Grounds. 

/ The decision whether there is sufiicient ground j 
for dismissing a complaint under S. 203 must | 
be reached by the exercise of discretion based | 
on judicial considerations. That the Magis- I 
trate considered the probable result of proceed- 
ings to be undesirable or the motives and con- 
conduct of the complainant to be discreditable 
are not relev.ant considerations. In the absence 
of any finding that the complaint is false or 
unsustainable on the evidence likely to be 
available, the passing of an order of dismissal 
would constitute an irregularity with which 
the High Court has, under S. 15 of the Charter 
Act, jurisdiction to deal. Gangu iteddi v. 
Samrapathy Mudali. 14 Cr. L. J. 633 : 

21 1. C. 681 : 25 M. L. J. 510. 

S. 203 — Dismissal of complaint — Effect. 


Order dismissing complaint after accused 
yhas appeared in answer to .summons amounts 
A to discharge under S. 253 (2) . Bhagwan Das v. 
Chander Bhan. 35 Cr. L. J. 418 : 

147 I. C. 335 : 1934 A. L. J. 69 : 
6 R. A. 521 : A. I. R. 1934 All. 51. 

s, 203 — Dismissal of complaint — Effect. 


The effect of an order dismissing a complaint 
under S. 203 is to restore the case to the stage 
under S. 202, and the further inquiry directed 
should he taken up from that point. Jladha 
Prasad Bhagat v. Emperor. 28 Cr. L. J. 857 : 

104 I. C. 633 : 
9 P. L. T. 12 ; A. I. R. 1928 Pat. 12. 

S. 203 — Dismissal of complaint — Effect. 

Where a complaint is dismissed under the 
section, it cannot be said that there was any 
inquiry or trial in the Magistrate’s Court. 
Ramasmami Aiyar v. Vclcncstvara Aiyar. 

14Cr. L.J.27: 
18 I. C. 171 : 24 M. L. J. 1 : 
/ 1913 M. W. N. 851 : 14 M. L. T. 431. 

' S. 203 — Dismissal of complaint — 

Grounds for. 

Hire-purchase — Lorry purchased on hire- 
purchase terms — Owner forcibly dispossessing 
purchaser on alleged breach of contract — Pur- 
chaser filing complaint and asking for search 
warrant — ^Rlagistratc dismissing complaint but 
ordering return of lorry to purchaser on having 
bond from him to produce it whenever neces- 
sary — Order held proper — Remedy of aggrieved 
party was in Civil Court. Roma Aiyar v. S. 
P. Das Gupta. 34 Cr. L. J. 676 (2) : 

144 I. C. 78 : 1. R. 1933 Cal. 495 : 

A. I. R. 1933 Cal. 149. 

S. 203 — Dismissal of complaint — 


Ss. 203, 200 — Dismissal of complaint 

under S. 200 irregular — Order, if can be revised. 

While tlie final order is in fact one under 
S. 203, the revisional jurisdiction of the District 
Magistrate can be exercised even though there 
may have been .some irregularity on the part 
of the officer takii'g cognizance of the complaint 
lodged under S. 200. Sudhti Charan Roy v. 
BalciSivami. 19 Cr. L. T. 874 ; 

47 I. C. 70 : 3 P. L. J. 346 : 
A. I. R. 1918 Pat. 270. 

S. 205 — Dismissal of complaint — Sum- 
mary dismissal, legality of. 

S. 203 authorises the dismissal of a complaint 
only after examining the complainant and 
considering the result of the investigation, 
Nga Tha Tu v. Emperor. 12 Cr. L. J. 385 • 
11 1. C. 249 : U. B. R. 1910 I, 73. 

— S. 203 — Dismissal of complaint — With- 
out evidence, effect of. 

An order dismissing a complaint after sum 
mons to the accused without recording any- 
evidence is not one of acquittal but is one 
passed under S. 203. Nune Panakalu v. 
Ravula Subbarao. 30 Cr. L. J. 191. 

113 I. C. 625 : 1928 M. W’ N. 801 : 

• I. R. 1929 Mad. 161 : 52 Mad. 695 : 
57 M. L. J. 331 : 30 L. W. 624 : 
A. I. R. 1928 Mad. 1158: 
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S. 203 — Dismissal af complaint, williout 

recording reasons, had. 

It is an imperative provision of law that a 
Magistrate shall briclly record his reasons for 
dismissing a complaint. There can be no 
question of irregularity where the provisions 
of the statute are imperative and are directly 
disobeyed. Where a Magistrate did not record 
any reason for dismissing a complaint but 
directed that the complainant should be pro- 
secuted under S. 211, Penal Code; Held, that 
the order of dismissal was without jurisdiction 
and altogether bad, and that there must be a 
further inquiry. Maniruddin Sarlcar v. Abdul 
Rauf. 13 Cr. L. J. 482 : 

15 I. C. 482 ; 40 Cal. 41. 

S. 203 — District Magistrate, j^omers of 

— Complaint pending before Magistrate sent to 
District Magistrate for transfer to some other Court 
— District Magistrate's jurisdiction to dismiss 
complaint. 

If a complaint pending before a Magistrate is 
sent to the District Magistrate with a view to 
the latter transferring it to some other Court, 
the District Magistrate is seized of the case 
and has jurisdiction to dismiss the complaint 
if after examining the record he is of opinion 
that the complaint was wholly uufounded. 
Govind Prasad Singh v. Ram Das. 

25 Cr. L. J. 555 : 
81 I. C. 43 : A. I. R. 1924 All. 666. 

S. 203 — District Magistrate, powers of 

— Direction to Magistrate to pass particular 
order. 

A District Magistrate acts wronglj' in giving 
a direction to a Magistrate subordinate to him 
that he should pass a particular order with 
respect to a case which is pending before him 
in his judicial capacity. I'halcur Singh v. 
Kirpal Singh. 19 Cr. L. J. 436 ; 

44 I. C. 964 : 10 P. W. R. 1918 Cr. : 
S3 P, L. R. 1918 : A. I. R. 1918 Lah. 123. 

S. 203— Examination of comjdainant. 

S. 203 allows a criminal complaint to be 
disposed of after examination of the complain- 
ant and an enquiry under S. 202. Chiragh 
ud-Din V. Emperor. 5 Cr. L. J. 491 : 

2 P. R. Cr. 1907 : 49 P. L. R. 1907 ; 

18 P. W. R. 1907 Cr. 

S. 203 — Procedure — Dismissal of com- 
plaint by methods not warranted by laxo, legality 
of — Court’s power to take action against com- 
plainant. 

A Court should not get rid of a complainant 
whom it believes to be false by methods not 
warranted by larv but should follow the proce- 
dure prescribed by the Cr. P. C. with regard 
to the hearing of the complaint and take action 
under S. 182 or S. 211, Penal Code against the 
complainant if it finds the complaint false. 
Even where the accused persons do not desire 
to take action under S. 211, Penal Code, a 
Court of Larv has authority to complain 
against a false complainant* under S. 182, 
Penal Code, which is contained in Chap. X 
relating to contempt of the lawful authority 
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of public servants. Ram Das v. Ganga Ram 

30 Cr. L.J. 2 ; 
112 I. C. 770 : 

I. R. 1929 All. 81 : A. I. R. 1928 All. 333. 
S. 203 — P'irst complaint. 

A Court dismissing a complaint under S. 203, 
is conijjclcnt to rc-liear the complaint without 
any order for further entjuiry by a higher 
tribunal. In re ; Chinna Kalliappa Goundan 
and Sitbbier. (F. 13.) 3 Cr. L. J. 274 : 

1 M. D. T. 31 : 15 M. L. J. 79 : 29 Mad. 126. ( 

S. 203 — Fresh complaint. 

A Ma.gisLrate wlio lias dismissed a complaint 
under S. 203 is not precluded from entertaining 
a frcsli complaint upon the same facts. 
Makhctambi v. Hassan Ali. 2 Cr. L. J. 651 : 

1 N. L. R. 18. 

S. 203 — Fresh complaint. 

A prior order of discharge does not bar the 
jurisdiction of llic Magistrate to entertain a 
second comjilaint upon tiie same facts. The 
mere fact tliul a complaint lias been di-smissed 
under S. 25!), is not a sulTieicnt ground for 
refusing to entertain a second complaint and 
di.smis.".ing it under S. 203. Rulchand Tahilram 
V. Ghandhoomal Ramrakhiamal. 

16 Cr. L. J. 174 : 
27 I. C. 558 : 8 S. L. R. 196 : 
A. I. R. 1914 Sind 44. , 

S. 203 — Fresh Complaiiii. 

Application for making complaint under 
S. 470, dismissed — Second application is 
maintainable. Kalastri Mudali v. Emperor, 

33 Cr. L. J. 272 : 
136 I. C. 313 : 61 M. L. J. 686 : 
1931 M. W. N. 1048 : 34 L. W. 629 ; 

I. R. 1932 Mad. 281 : A. I. R. 1932 Mad. 130. 

S. 203 — Fresh Complaint — Complaint, 

dismissal of fresh complahit, xchether 
mainlairxablc. 

The fact that a eoinpiaint lias been dismissed 
by a Magistrate is no bar to the entertainment 
of a second complaint upon the same facts bj' 
the succcssor-in-onice of that Magistrate* 
Mohan Singh v. Emperor. 21 Cr. L. J. 815 : 

58 I. C. 687 : A. I. R. 1920 All. 267. 

S. 203— Fresh complaint — Complaint, 

dismissal of — Second cnuplaiul, ’whether enter- ^ 
tainable. 

There is nothing in the law to prohibit a 
Magistrate who has dismissed a complaint 
under S. 203 of the Cr. P. C. from receiving 
the proceeding upon a second complaint, if he 
considers that there arc good grounds for so 
doing. Jai Kishan v. Kalla. 

21 Cr. L. J. 379 : 

55 I. C. 859 : 2 U. P. L. R. AH. 75 : 

A. I. R. 1920 AIL 8. 

S. 203 — Fresh complaint — Complaint 

dismissed — Fresh complaint on same facts, 

barred. 

When a complaint has been dismissed under 
S. 203, a fresh complaint on the same facts 
is barred till the order of dismissal is set 
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aside by a competent Court. Mahomed 
Abdul Mcnnan v. Pandurnm’n Row. 

2 Cr. L. J. 752 : 

I. L. R. 28 Mad. 255 : 2 Weir 247-A. 

S. 203 — Fresh roiiiplainl — Complaint 

dismissed — Petition for revision to the Sessinos 
Judge (dso dismissed — Fresh rnmp’aint, not 
allowed. 

A Magistrate cannot entertain a frcsii com- 
plaint when a previous one on ttic same 
facts has been dismissed and the order of 
dismissal has been u[)!iclil l>y I lie Sessions 
Judge. In such a case the eomplainanfs only 
remedy is to apply to the High Court for 
revising the loiver Court’s orders. Mohammad 
Yaqur V. Emperor. 11 Cr. L. J. 347 : | 

5 I. C. 991 : 11 P. \V. n. 1910 Cr. 

S. 203 — Fresh enmplainl — Dismissal of 

complaint — Confiriiialion of order of dismissal 
bp superior Court — Fresh rninphint, competency 
of. 

The dismissal of a complaint under S. 20.3 
does not preclude tlic filing of ,a fresh j 
complaint on the same facts and the fact 
that the superior Court has eonfirmed the 
order of dismissal does not make any ' 
difference. Rut although a previous dismissal j 
under S. 203 may not lie legally a bar to 
the institution of a fresh complaint, it would 
be only in cxceiitional circumstances that 
a second complaint would be entertained on 
the same facts. Where the facts are iden- 
tical and there are no good grounds for 
re-consideration, a second complaint should 
not be entertained even if it is made by a 
different person. Allah Dilla v. Karam 
Bahhsh. 31 Cr. L. J. 1180 : 

127 I, C. 15 i A. I. R. 1930 Lah. 879. 

S. 203 — Fresh complaint — Dismi.ssal of 

complaint — No appeal or revision filed— ll'hethcr 
complaint. 

It is not open to a Magistrate to entertain 
a complaint when a similar complaint has 
been dismissed by another Magistrate of 
co-ordinate jurisdiction, whether accused be 
acquitted or discharged, and the dismissal 
has not been set aside by higher authority. 
Tiralhbai v. Stignibai. 29 Cr. L. J. 1097 : 

112 I. C. 681 : 33 S. L. R. 43 : 

A. I. R. 1929 Sind 61. 

Ss. 203, 403 — Fresh complaint — Dis- 
missal of complaint — Second trial on same 
charge and evidence, validity of. 

Though there is no absolute bar to an 
accused person being put in peril of .a fresh 
trial in respect of the same offence in a 
case where the first trial has ended in an 
order of discharge, it is a well-recognised 
and salutary rule of law, that a Magistrate 
of co-ordinate jurisdiction should not entertain 
a fresh complaint in respect of the same 
offence when it is based on facts which 
were known to the complainant and on 
evidence which was available when the 
first trial was held. Pars Ram Bhagwan Das 
V. Emperor. 30 Cr. L. J. 444 : 

115 I, C. 309 : 1. R. 1929 Sind 69. 
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S. 203 — Fresh complaint — Dismissal 

of previous complaint not set aside — Fresh com- 
I plaint, comepeteney of. 

! The principle that it is not open to a 
' 3Iagislrate to entertain a complaint when 
■ a similar complaint has been dismissed by 
I another Magistrate of co-ordinate jurisdiction 
and the dismissal has not been set aside by 
, higher .nuthority, has no application where 
' the complaint subsequently filed is not similar 
to but essentially different from prev'ious 
complaint. Umar .-ihmed v. Emperor. 

41 Cr. L. J. 248 : 

, 186 I. C. 95 : 12 R. S. 191 ; 

A. I. R. 1940 Sind 15. 

S. 203 — Fresh complaint — Dismissal 

of complaint — Fresh complaint on same facts. 

A complainant whose complaint has been 
dismissed under S. 203, is competent to 
m.ake a fresh complaint on the same facts 
I without getting tiie Jst order of dismissal 
I set aside by a higher Court. Bchari Lai v. 
Emperor. 8 Cr. L. J. 249 : 

3 P. W. R. Cr. 70. 

S. 203 — Fresh complaint — Order dismis- 
sing complaint 7iot set aside — Fresh complaint 
whether barred. 

An order of dismissal passed on a complaint, 
j which has not been set aside, is no bar to a 
I fresh complaint upon the same facts to another 
Magistrate. Puranw Emperor. 

27 Cr. L. J, 383 : 
92 I. C. 895 : A. I. R. 1926 All. 298, 
S. 203 — Fresh complaint. 

•Second complaint should be entertained only 
in exceptional circumstances, e. g. where the 
■ previous order was passed on an incomplete 
' record or when it was manifestly perverse or 
foolish. Mohammad Din v. Mchfab Din. 

33 Cr. L. J. 493 : 
i 137 I. C. 520 : 33 P. L. R. 318 : 

I. R. 1932 Lah. 342. 

I S. 203 — Fresh complaint — Older dismis- 

j sing complaint not set aside — Subsequent com- 
plaint whether can be cnteitained. 

The fact that an order dismissing a complaint 
under S. 203 has not been set aside, is no bar 
to another Magistrate entertaining a subsequent 
complaint on the same facts. Pampalli 
Subbareddi v. Chaduboyigari Kamal Saib. 

16 Cr. L. J. 814 : 
31 1. C. 830 : A. I. R. 1916 Mad. 887. 

S.f203 —Fresh complaint. 

Where a competent Magistrate has discharged 
an accused person, another tribunal of exactly 
the same powers cannot re-open the matter on 
a fresh complaint made it on the same facts. 
Nanda v. Emperor. 28 Cr. L. J. 536 : 

102 I. C. 344. 

S. 203 — Fresh complaint. 

Where a complaint under S. 452 and 500, 
Penal Code, is dismissed under S. 203, another 
complaint on the same facts by different 
complainant is allowable. Mohammad Din v. 
Hussain. 36 Cr. L. J. 62 : 

153 I. C, 155 : 7 R. L. 257 : 
A. I. R. 1935 Lah. 435. 
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Ss. 203, 253, 259, 402— Fresh complaint 

— Dismissal of complaint — Discharge of accused — 
Absence of complainant — Revival of proceedings 
071 fresh complaint. 

If a ease has been disposed of on merits and 
an order of discliar^e lias been made nnder 
vS. 203 or S. 25", a fresh complaint on same 
facts cannot be entertained till the order of 
dismissal and discharge has been set aside by a 
competent Court. But if the accused has been 
discharged and the complaint dismissed under 
S. 259 of the Code for absence of the complain- 
ant, such discharge or dismissal docs not 
preclude the Magistrate from entertaining a 
fresh complaint by the complainant, as an 
order of discharge under the section is neitljer 
an acquittal nor has it the effect of acquittal 
under S. '103. Chinnathambi ]\luddali v. 
Salla Gurusanuj Chcttij. 2 Cr. L. J. 758 : 

I. L. R. 28 Mad. 310:2 Weir 325-A. 

Ss. 203, 259 — Fresh complaint. 

Dismissal of complaint for default — Second 
complaint on same facts, whether cntcrlainable. 
Bnlcluind Tahilram v. Ghandhoomal Ramrakhia- 
mal. 16 Cr. L. J. 174: 

27 I. C. 558 : 8 S. L. R. 196 : 

A. I. R. 1914 Sind 44. 

Ss. 203, 403, 437 — Fresh complaint— 

Discharge of accused — Prosecution on fresh 
complaint, legality of— Duly of^ Magistrate to , 
make preliminary inquiry — Notice, to accused, 
ivhcthcr necessary. 

An order dismissing a complaint or discharg- 
ing an accused person does not operate as an 
acquittal under S. tOO, and does not bar the 
taking cognizance of a fresh complaint of the 
same offence even though the order of dismissal 
or discharge has not been set aside in revision , 
by a competent authority. Although there is i 
no legal bar to tlic institution of fresh criminal 
proceedings against an accused person who has i 
been discharged for the same offence as that ! 
with regard to which he has been discharged, 
the Courts should be chary in taking cognizance 
of complaints in such cases. In dealing with 
a complaint in such circumstances, the Magis- 
trate is bound to proceed in the manner laid 
down in S. 200 seqq, that is, after examining 
the complainant, and if necessary, after a j 
preliminary enqu'ry or local investigation, to 
decide whether there is sutTiaient ground for 
proceeding. In coming to this decision, he is 
bound to exercise a proper discretion, and a 
discretion improperly exercised would be a 
ground for interference by a Court of Revision. 

The Magistrate is not, however, bound to issue 
notice to the accused before taking cognizance 
of the case. Dhana Reddy v. Emperor. 

31 Cr. L. J. 824 : 

125 I. C. 341 : 8 Rang. 1 : 

A. I. R. 1930 Rang. 156. 

Ss. 203, 423, 437 — Fresh complaint — 

Complaint, dismissal of — Fresh complaint on 
same facts. 

The dismissal of complaint under S. 203 does 
not debir the entertainment of a fresh com- 
plaint on the same facts. Sheo Gobind Singh 
v. Emperor. 21 Cr. L. J. 660 : 

57 I. C. 820 : 1 P. L. T. 293 : 

A. I. R. 1920 Pat. 523. I 
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Ss. 203, 437 — FTc.sh complaint — Jurisdic- 
tion — Whether barred — Jurisdiction — Revision. 

N made a complaint to the District Magistrate 
against certain persons charging them with 
having assaulted his brother B, The 
District Magistrate forwarded the complaint 
to Mr. -W., Sub-Divisional Magistrate, foi 
j disposal. Mr. W. ordered a Police inquiry tc 
I be made, and on the receipt of the Police 
• report, he dismissed the complaint under S. 20‘J 
of the Cr. P. C, Subsequently' B made 
another complaint before Mr. W. on the same 
I facts. iMr. IV. fixed a date, but before the date 
' so fixed, Mr. W, ceased to be the Sub-Divi- 
j sional Magistrate and was re-placed by Mr. S 
I Mr. S, took up the case .and ordered process te 
, issue against the accuseel persons : Held, thal 
Mr. S being the successor of Mr. W. anc 
' presieling over the same tribunal, was nol 
prccludcel from entertaining B’s complaint 
I Held, further, that this was a ease in wliicl 
the High Court, should interfere under S. 437 
I and order IMagisterial inquiry to be made 
I Ram Bharos v. Babon. iS Cr, L. J. 158 

22 I. C. 734: 12 A. L. J. 106 
36 All. 129 : A. I. R. 1914 All. 79 

I — ■ — - — S. 203 — Further enquiry — Dismissal q 
. complaint — Further inquiry, order for — Dismissa 
of complaint under S. 203 after enquiry by Police 
validity of. 

A Sessions .ludgo ordered further enquire 
into a case dismissed by a Magistrate undel 
S. 203 pointing out that the complainant hac 
other evidence to produce to show that the 
cattle in the possession of the accused were 
lus and suggested that a Police Officer shoulc 
be deputed to search for the missing cattle, 
The Magistrate again dismissed the case undei 
S. 203, upon the investigation and report ol 
the Police: Held, (I) tliat the Sessions .fudge 
did not direct an investigation by the Police 
but simply pointed out tliat a Police Ofiicei 
might be deputed to search for the cattle ! 
(2) that the complainant was entitled to pro 
ducc evidence, oral and documentary, before 
the Magistrate and the latter had no righi 
to dismiss the complaint under S. 203 wheii 
the order of the Sessions Judge clearly con 
templated a trial of the case. Thaknr Singl 
V. Kirpal Singh. 19 Cr. L. J. 436 

44 I. C. 964 : 10 P. W. R. 1918 Cr. 

53 P. L. R. 1918 : A. I. R. 1918 Lah. 123 

S. 203 — Further inquiry — Dismissal 

complaint luithout examination of complainant— 
Further enquiry. 

Where a complainant failed to appear ir 
Court on the dates on which the matter came 
before the Magistrate and the Magistrate dis 
missed the complaint under S. 203, withou 
examining the complainant : Held, that tin 
complainant could not afterwards be heard t 
say that the matter should be sent back t 
the Magistrate for further enquiry. Ram Pro 
sad Maitra v. Emperor. 29 Cr. L. J. 798 

111 1. C. 126 : 48 C. L. J. 90 
A. I. R. 1928 Cal; 569 

S. 203 — Further inquiry. 

j- Further enquiry after discharge is impropei 
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unless the order of discharge is manifestly 
perverse or foolish or is based upon a record 
of evidenec avhich is obviously incomplete and 
this is applicable to cases u'here a complaint 
has been dismissed under S. 203. Nazar 
Muhammad v. Jnmmn. 38 Cr. L. 6. 1072 ; 

171 1. C. 336 : 39 P. L. R. 402 : 

10 R. L. 186 : A. I. R. 1937 Lah. 682. 

I S. 203 — Furlhcr iuquirij—Nolicf. 

An order for further inquiry into a eomplaint 
^ dismissed under S. 203, vitliout notice to the 
accused, thougli not aI)Solutcly illegal, is un- 
fair and prejudicial to the accused and ordi- 
narily should not be maintained. Paras J!am 
V. Emperor. 12 Cr. L. J. 615 : 

12 I. C. 991 : 44 P. W. R. 1911 Cr. 

S. 203 — Furihrr inr/i/fri / — Notice to ac- 
cused. 

A complaint of offences falling under Ss. 417 — 
427 and 477, Penal Code, was made in the 
Court of a Deputy iMagistrate. Xotice of such 
complaint was issued to the persons mentioned 
in it, but no process compelling their attend- 
ance. The Deputy Magistrate took action under 
S. 202, Cr. P. C. and eventually dismissed 
the complaint under S. 203. The District 
Magistrate directed a further inquirj’ into the 
matters mentioned in the conjplaint, but 
without issuing notice to show cause : Held, 
that under the cireumstanccs of the case and 
as the inquiry had pr.actically been completed 
the order of the District Magistrate should 
not bo set aside for want of notice. Emperor 
■ V. Muhammad Mulnqi. 7 Cr. L. J. 157 : 

28 A. W. N. 43 : 5 A. L. J. 74. 

Ss. 203, 20i— Further inqiiiri/ -Notice to 

accused, xohether necessary. 

AVherc a complaint is dismissed under S. 203 
or S. 204, no notice to the person against 
whom the complaint is made is necessary 
before further enquiry into the case c.nn be 
■ordered. Dhondu Bapu Giijar v. Emperor, 

28 Cr. L. J. 575 : 

102 I. C. 511 : 29 Bom. L. R. 713 ; 

A. I. R. 1917 Bom. 436. 

Ss. 203, 435, Sub-s. (4), 437 — Further 

inquiry — Dismissal of complaint by Deputy 
Magistrate — Fresh complaint to District Magis- 
trate — Sending case to Deputy Magistrate for re- 
port — Dismissal of rase by District Magistrate 
after considering report — Order for further inquiry 
by Sessions Judge, if within jurisdiction. 

A complaint was made to .a Deputy Magis- 
trate, who after considering a Police report 
on the matter, ordered : " Enter mistake of 
Law.” The complainant put in another com- 
plaint before the District Magistrate who sent 
the complaint to the Deputy Magistrate for 
judicial inquiry and report, and after con- 
sidering his report, directed that the case 
should be entered as false. The complainant 
then applied to the Sessions .fudge who order- 
ed a further inquiry under S. 437 : Held, that 
the Deputy Magistrate’s order must be regard- 
ed as an order dismissing the complaint. 
Therefore, the District Magistrate in directing 
. a further inquiry acted under S. 435, and the 
Sessions Judge was not comnetent to direct 
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a further inquiry in view of Sub-s. (4) of 
S. -135. Siddik V. Chakauri Khansamah. 

14 Cr. L. J. 123 : 
18 I. C. 683 : 17 C. W. N. 451 : 

17 C. L.J. 608. 

— ; Ss. 203, 436— Further inquiry — l-is- 

niissal of complaint — District Magistrate, power 
to restore complaint. 

Where a complaint is dismissed under S. 203, 
the District Magistrate cannot, under S. 43G. 
order it to be restored to file. The proper order 
is to direct further inquiry into tlic case, and 
proceed according to law, with unfettered 
discretion to dismiss the complaint once more 
if he thinl:s it proper to do so. In re ; 
. irikatia Nagircddi. 39 Cr. L. J. 281 (a) ; 

173 I. C. 213 (I) : 46 L. W. 642 ; 
1937 M. W. N. 1242 : 10 R. M. 536 (1) : 

A. I. R. 1938 Mad. 112. 

Ss. 203, 436 — Further inquiry — Dis- 
missal of complaint — Duty of Appellate Court. 

.•\.n Appellate Court should not lightlj’ set 
aside the order of a .Magistrate dismissing a 
complaint, but should only do so when it is 
clear that tlierc has been a miscarriage of 
justice. Jangat .Singh v, Itadha Kishun. 

26 Cr. L. J, 866 : 
86 I. C. 802 : 3 Pat. L. R. 33 Cr. : 

A. I. R. 1925 Pat. 447. 

Ss. 203, 436— Further inquiry — Dis- 
missal of complaint — Sessions Judge moved — 
Sessions Judge directing other Magistrate to issue 
summons without issuing notice to accused — 
Order, if eorrect. 

A complaint made against certain persons 
under Ss. 420-120-13 was dismissed under S. 203. 
The complainant moved the Sessions Judge 
for a direction to Police Magistrate to nuke 
furtlier inquiries. Tlie Sessions Judge without 
issuing any notice on the accused directed 
the issue of summons straightaway on them 
under Ss. 420-120-B and ordered the same to 
be heard by other Magistrate : Held, that 
the form of the .fudge’s order was not correct. 
He should have left it to the Magistrate to 
I select the particular form of enquiry instead 
of directing him categoricallj' to issue a sum- 
mons against the accused. But if the Magis- 
trate, in the exercise of his own direction 
chose to issue a summons immediately instead 
of wasting time over a possibly useless enquiry, 
he w'as quite at liberty to do so. Annakali 
Debi V, Gyancndra Chakravarty. 

39 Cr. L. J. 292 : 
173 I. C. 318 : 10 R. C. 501 : 
A. I. R. 1938 Cal. 22. 

^Ss. 203, 436— Further inquiry — Dis- 
charge, what is. 

Where no process has been issued to the ac- 
cused at all and he does not appear in Court 
and the complaint against him is dismissed 
summarily under S. 203, the accused cannot be 
said to have been “discharged” within the 
meaning of S. 430. It is only after he 
has appeared in Court and the evidence 
against him in Court is found to be insufficient 
so as to make it unnecessary to call upon him 
to enter UDon his defence, that he can be 
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discharged. An order dismissing a complaint 
under S. 203, therefore, may be set aside and 
further inquiry ordered under S. 43G ^ 
without any notice to the accused. Gajraj 
Singh V, Emperor. 26 Cr. L. J. 1176 : ! 

88 I. C. 600 : 23 A. L. J. 451 : , 
47 All. 722 : A. I. R. 1925 All. 537. ' 

Ss. 20J, 436 — Further inquirij — Notice 

to accused, 

Wlien an order has been passed under | 
S. 203, Cr. P. C., it is not necessary for tlic 
District Magistral c to give an opportunity to 
tlie accused of showing cause wiiy orders [ 
should not be passed against him under S. 430, 
Cr. P. C. This proviso of S. 430 applies only ■ 
to cases when the accused person has been dis- 1 
charged and not to eases when orders 
have been passed under S. 203. Daija Ram 
V. Emperor. 28 Cr. L. J. 650 : i 

103 I. C. 106 : 1 Luck. Cas. 184 : i 
2 Luck. 573 : 

A. I. R. 1927 Oudh 264. j 

Ss. 203. 436 — Further inquiry — Notice ' 

to accused. ' 

llOiere a complaint has been dismissed 
under S. 203, Cr. P. C., the accused is not 
entitle ' to notice before a further inquiry is 
ordered under S. 430 of the Code, even if he 
had appeared at the trial Court. Matoshar 
AU Pramanik v. IlazratuUa PramaJiik. 

30 Cr. L. J. 1030 ; 
•19 I. C. 376 : 49 C. L. J. 422 : 

I. R. 1929 Cal. 792 : 

A. I. R. 1929 Cal. 508. 

Ss. 203, 436, 437, 439— Further inquiry 

— Matter found civil by original Court — Dismis- 
sal of complaint — Application to District Magis- 
trate against it — Order for further inquiry 
passed 'ivithout notice to accused, and loithout stat- 
ing grounds. 

Where complaint having been dismissed by a 
Magistrate under S. 203, Cr. P. C., on the 
ground that, in his opinion, the dispute was 
of a civil nature, the District Magistrate, on 
an application of the complainant, but with- 
out giving a notice to the accused, directed 
the Magistrate, under S, 437, Cr. P. C. to 
make further enquiry; Held, that the order 
was not bad for rvant of notice to the ac- 
cused but that, as the district Magistrate had 
not stated what were, in his opinion, the 
grounds in the complaint for a criminal 
enquiry, and as the matter was a civil one 
and also found to be of a civil nature by 
the original Court, the order should be set 
aside. Maun Ghela Amarchand v. Jadeja Mcruji 
Mansingji. 3 Cr. L. J. 98. 

; Ss. 203, 436, 439 — Further inquiry — 

Notice to accused. 

An accused person who has not appeared 
before the Magistrate on the occasion of his 
dismissing a complaint under S. 203, Cr. P. C., 
is not ordinarily entitled to be heard before an 
order for further inquiry is made by the 
Sessions .Judge. Where a complaint is dismiss- 
ed in the absence of the accused, the. latter 
has no right to be heard before an ardcr for 
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further •enquiry is made under S. 439, 
Cr. P. C. Mnnrup Singh v. Sahdeo Sahu. 

30 Cr. L. J. 1069 : 

119 I. C. 559 ; I. R. 1929 Pat. 607 : 

A. I. R. 1929 Pat. 230. 

Ss. 203, 437 — Further inquiry — Com- 
plaint against several accused — Magistrate refus- 
ing to proceed against some — Order, whether 
amounts to discharge. 

One S. instituted a criminal case against 
eleven persons. The Magistrate instituted 
proceedings only against some of them and 
after their conviction rejected the petition 
of the complainant to issue process against the 
remainder. On application by the complain- 
ant, the District Magistrate under S. 437 
ordered the remaining accused to be pro- 
ceeded against. No notice was issued 
to the accused prior to the passing of 
the order: Held, (!) that the order of the 
Magistrate refusing to issue process amounted 
to a discharge and that the District Magistrate 
bad. therefore, jurisdiction to proceed under 
S. 4.37, Cr. P. C. ; (2) that no notice wa.‘ 
required to be issued to the accused inasmucl 
as they had nev’er appeared before a Magis- 
trate nor been formally discharged. Hori La 
Choudhry v. Emperor. 20 Cr. L. J. 385 

53 I. C. 931 : A. I. R. 1919 Pat. 361 

Ss. 203, 437 — Further inquiry — Dismis 

.sal of complaint — Order for further enquiry b 
District Magistrate, grounds for — Possibility c 
conviction on further enquiry — Landlord ant 
tenant — Removal of crops by tenant— Decisio, 
by Revenue Court, whether evidence at crimina 
trial — Questions of civil nature — Penal Cod 
S. 379 — Madras Estates Land Act Ss. 90, 212. 

An order of dismissal passed under S. 20 
should not be set aside by a District Magii 
tratc on the bare ground that it is possibl 
j that, on further enquiry, the accused ma 
be convicted. Where the accused is tried fo 
removal of crops after the immovable pro 
perty had been distrained, under S. 37C 
I Penal Code, and S. 212 of Madras Estate 
I Land Act, the finding of a Revenue Office 
under S. 90 of the Latter Act is not evidence 
I for any purpose and cannot be relied on a 
' a ground for further enquiry into the cliarg 
1 that was thrown out by a Magistrate unde 
S. 203, Cr. P. C. Disputes between landlord! 
and tenants should be left to Revenue Court 
and not taken up by Criminal Court.' 
In re : Baldr Alii Khan Sahib. 

17 Cr. L. J. 406 
35 I. C. 966 : A. I. R. 1917 Mad. 831 

Ss. 203, 437 — Further inquiry — Notice 

to accused. 

A notice to a iierson against whom a com- 
plaint is made is quite unnecessary, where 
it is sought to set aside the summary order 
in a proceeding to which he was actually no 
party. Where a complaint has been dismissed 
without inquiry, and ivithout summoning 
the accused, the District Magistrate can 
order further inquiry without notice to the 
accused. Angan v. Ram Pirbhan. 

14 Cr. L. J. 2 : 

i . 18 I. C. 146 ; 10 A. L. J. 531 : 

1 35 AH. 78. 
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Ss. 203, 437 — Further inqtiiry — Notice 

to accused. 

IVliere a complaint has been dismissed under 
S. 203 without notice to the accused, the 
order of dismissal may also be set aside with- 
out notice to him. Mata Fatal v. Emperor. 

24 Cr. L. J. 811 : 
74 I. C. 715 : A. I. R. 1923 All. 479. 

Ss. 203, 437 — Further in(pdry — Notice 

Jo accused, tvhether necessary. 

I No notice to the accused is neeessary before 
yan order setting aside an order of dismissal 
under S. 203 and directing further inquiry 
into the ease may be passed under .S. 437. 
Fazarbi Bibi v. Moonsab Malta. 

21 Cr. L,. J. 663 : 
57 I. C. 823 : 32 C. L. J.44: 
A. I, R. 1920 Cal. 542. 

Ss. 203, 437 — Further inquiry — Notice 

to accused, whether necessary — Procedure. 

A party who is not being tried for an offence 
is not an accused person. In revising under 
S. 437 an order of dismissal under S. 203 or 
204 (3) it is not necessary to issue notice 
to the other side. Where a case is dismissed 
under S. 203, Cr. P. C. and tiie Magistrate is 
directed under S. 437 to hold a furtlicr judicial 
inquiry, he has no jurisdiction to issue summons 
to the accused, until he has completed the 
judicial inquir 5 ' and a prima fade case is 
disclosed against the accused. Sheo Narain 
Singh V. Ram Pertap Rai. 

20 Cr. L. J. 843 : 
53 I. C. 939:4 P.L.J. 456: 
A. I. R. 1919 Pat. 567, 

Ss. 203, 437 — Further inquiry — Notice 

to accused, whether necessary. 

Where a complaint is dismissed under S. 203 
after giving tiie accused an opportunity of 
being heard, an order directing further inquiry 
into tl>c case under S. 437 should not be made 
without giving notice to the accused. Jogesh 
Chandra Sen v. Nikunja Bchari Choudhuri. 

25 Cr. L. J. 140 : 
76 I. C. 236 : 27 C. W. N. 552 : 

A. I. R. 1923 Cal. 651. 

' Ss. 203, 437 — Further inquiry — Notice 

to the accused. 

Where a complaint is dismissed under S. 203, 
;the Sessions Judge is not bound to issue notice 
jj/ to the accused before ordering further inquiry 
\ under S. 437. Muhammad Salamat-ul-Lah v. 
Lata Silal Prasad, 8 Cr. L. J. 342 : 

11 O. C. 261. 

Ss. 203, 437 — Further inquiry. 

Where a complaint charging the accused with 
assault and theft was dismissed by a Magistrate 
on receipt of the Panchayal report without 
hearing the complainant and referring only to 
the charge on assault : Held, that further 
enquiry must be made into the allegations made 
in the complaint. Puma Chandra De v. 
Anibica Charttn. 20 Cr. L. J. 784-A : 

53 I. C. 624 : 23 C. W. N. 575 : 
A.- 1. R. 1919 Cal. 725. 

Ss. 203, 437, 439 — Further enquiry — 
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Complaint dismissed by Presidency Magistrate — 
Jurisdiction of High Court to order further 
enquiry. 

Where a complaint has been dismissed by a 
Presidency Magistrate under S. 203, the High 
Court has no power to direct a further enquiry 
under Ss. 437 and 439 but only under S. 15 
of the Charter Act (24 and 25 Viol., 104.) The 
question of the propriety or tiie impropriety 
of the order of dismissal docs not strictly come 
within the authority vested in the Court 
thereunder. Debt Bux Shroff v. Julmal 
Dungarmal. 5 Cr. L,. J. 83 : 

I. L. R. 33 Cal. 1282. 

S. 203 — Inquiry — Complaint against 

Police Olficer. 

Where a complaint is made against a Police 
Ollicer, it should be enquired into with care and 
every opportunity given to the complainant to 
prove his complaint. If the complaint is false, 
the Magistrate has considerable powers of grant- 
ing compensation by inflicting fine on the 
complainant and of prosecuting him for perjury. 
Baida Past v. Nasir Ali Khan. 

24 Cr. L. J.’S14 ; 
74 I. C. 718. 

S. 203 — Inquiry — Locus standi of accused. 

A Magistrate to whom a complaint is referred 
for enquiry may examine or question the person 
complained against and his witnesses out he 
would be acting illegally if he permits the 
accused to be represented by a Pleader and 
hears his argument. Fanindra Kumar Das v. 
Rohdl Bux. 34 Cr. L. J. 604 (2) ; 

143 I. C. 606 : 37 C. W. N. 709 : 
57 C. L. J. 259 : 60 Cal. 1051 : 

I. R. 1933 Cal. 446 : 
A. I. R. 1933 Cal. 447. 

S. 203 — Inquiry — Locus standi of 

accused in such enquiry. 

At an inquiry under S. 203, Cr. P. C., the 
accused has no locus standi and a Magistrate 
acts illegally in allowing the accused to appear 
at that stage and cross-examine the witnesses. 
Mawshar Ali Pramanik v. Hazralulla Pramanik. 

30 Cr. L. J. 1030 : 
119 I. C. 376 : 49 C. L. J. 422 : 

I. R. 1929 Cal. 792 : 
A. I. R. 1929 Cal. 508. 

S. 203 — Inquiry — Magistrate’s duty to 

record evidence. 

The provisions of S. 203 are very wide and this 
section does not say that the Magistrate 
dismissing tiie complaint must have himself 
recorded the evidence in the preliminary en- 
quiry. Virumal Manghanmal v. Muhammad 
Khan. 37 Cr. L. J. 1086 : 

164 I. C. 1020 : 30 S. L. R. 217 : 

9 R. S. 85 : A. I. R. 1936 Sind 146. 

Ss. 203, 488 -Inquiry — Application for 

maintenance — Inquiry — Procedure by Subordinate 
Magistrate. 

An application for maintenance under S. 48S 
should ■ be inquired into by the Magistrate to 
whom it is presented, he cannot refer it to a 
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Subordinate Magistrate lor enquiry and report. 
Sardaran v. Amir Khan. 

2 Cr. L. J. 421 : 

29 P. R. Cr. 1905. 

S. 203 — Investigation — Investigation or 

inquiry, whether necessary. 

S. 203 is not in any way dependent upon the 
provisions of S. 202, and an investigation or 
inquiry under S. 202 is not a condition pre- 
cedent to the dismissal of a complaint under 
S. 203. Dulchiram Rant v. Jamuna Kncr. 

26 Cr. L. J. 921 : 

86 I. C. 985 : 6 P. L. T. 727 : 

A. I. R. 1925 Pat. 704. 

S. 203 — Investigation — Police sending 

report to the other Magistrate. 

Where a Magistrate sends a case to the Police 
under S. 203 for investigation and report, 
the Police OITicer to whom the case is sent 
acts wrongly in sending the papers after tlie 
investigation to another .Magistrate and apply- 
ing to him for a hharij-id-xoaqua order, when 
the ease is pending in tlic Court of the iilagis- , 
trate who referred it to the Police. Thahar 


S. 203 — J nrisdiclion. 

Wlicrc a complaint is dismissed by a Sub- 
Divisional Magistrate under S. 203, a Sub- 
Magistrate has jurisdiction to entertain a 
charge-sheet founded on a subsequent com- 
plaint, tlie order of dismissal not having been 
set aside. In re : Ponnuswami Goundan. (F. B.) 

33 Cr. L. J. 454 ; 

137 I. C. 317 (2) : 62 M. L. J. 469 : 

35 L. W. 478 : 1931 M. W. N, 1149 : 

55 Mad. 622 : I. R. 1932 Mad. 380 : 

A. I. R. 1932 Mad. 369. 

Ss. 203, 488 — Maintenance application 

— Reference for enquiry to subordinate Magis- 
trate. 

A Magistrate to whom an application for 
maintenance is made under S. 483, cannot 
refer it to a subordinate Magistrate for 
enquiry and dismiss it on his report. Emperor 
V. Amir Khan. 2 Cr. L. J. 367 ; 

6 P. L. R. 361. 

Ss. 203, 437 — Procedure — Cross-com- 
plaints, dismissal of — Further enquiry ordered 
— Dismissal xindcr S. 203 not proper. 


Singh V. Kirpal Singh. 19 Cr. L. J. 436 : 

44 I. C, 964 ; 10 P. W. R. 1918 Cr : 

53 P. L. R. 1918 : 
A. I. R. 1918 Lab. 123. 

S, 203 — Issue of Process, Magistrate's 

discretion to refuse. 

Under S. 203, even though the evidence 
discloses aprima facie case, there is a discretion 
left in the hands of the I\Iagistratc who may 
refuse to issue process. Shcr Singh v. Jitendra 
Nath Sen. 334Cr. L.J. 3; 

134 I. C. 1045 : 54 C. L. J. 253 : 
36 C. W. N. 16 : 59 Cal. 275 : 
54 C. L.J. 253 : I. R. 1932 Cal. 5 : 

A. I. R. 1931 Cal. 607. 

S. 203 — Jurisdiction. 


Tlie two rival parties in a case of rioting 
preferred two complaints which were dismissed 
' by the Magistrate under S. 203. The Sessions 
I Judge on the application of both parties 
. under S. 437, ordered that further inquiry 
I should be held in both the cases and directed 
j that if one of them be found false, the other 
' case should be tried. IWicn after remand 
, one of the cases was dismissed under S. 203 : 

I Held, that the Sessions Judge’s order con- 
; tcmplated that the cases should be decided 
I after regular trial and not dealt with under 
I S. 203, and that the order of the Deputy 
Magistrate dismissing the ease under S. 203, 
Cr. P. C., was illegal. Brij Kishorc Ghosc v. 
Gopal Rai. 5 Cr. L. J. 112 : 

11 C. W. N.-316. 


Quite apart from any order of the Rcvisional 
Court for further enquiry, a I\Iagistratc has 
jurisdiction to proceed with the trial of an 
accused person inspite of the fact that he has 
dismissed the complaint under S. 205. Janak- 
dhari Singh v. Emperor. 31 Cr. L.J. 146 : 

120 I. C. 632 : 8 Pat. 537 : 

10 P. L. T. 725 ; A. I. R. 1929 Pat. 469. 

S. 203 — Jurisdiction — Superintendence, 

High Court’s power of — S. 15 of the Charter Act 
— Interferring with order of Presidency Magis- 
trate — Order xmder — Dismissal of complaint — 
Ride issued by High Court — Magistrate's duly 
to show cause. 

Independently of the Cr, P. C. the High Court 
has jurisdiction under S. 15 of the Charter Act 
to interfere with the order of a Presidency 
Magistrate dismissing a complaint under S. 203, 
Cr. P. C., and direct a further inquiry. There 
is no form of judicial injustice which the High 
Court, if need be, cannot reach under the 
Charter Act. S. 15 of the Charter Act should 
be interpreted in an extended sense so as to 
give the High Court power of superintendence, 
that is to say, powers of revision over pro- 
ceedings of the Subordinate Court. Lckhraj 
Ram V. Dcbi Pershad. 7 Cr. L. J. 499 : 

12 C. W. N. 678. 


S. 203 — Procedure — Complaint dismis- 
sed under S. 203 — Reasons, xvhether to be re- 
I corded. 

■ It is incumbent upon a Magistrate to record 
briefly his reasons for dismissing a complaint 
under S. 203. Harnandan Das v. Alul Kumar 
' Prasad. 26 Cr. L. J. 1502 : 

90 I. C. 158 : A. I. R. 1926 Pat. 57. 

S. 203 — Procedure — Complainant pur- 

, chasing sciving machine on hire-jmrehase system 
I — Default in payment — Cotupany's employee 
I removing machine — Complaint for trespass and 
! for issue of search zvarrant — Magistrate holding 
I no trespass committed but issuing search warrant 
I — Order, illegal. 

\ The complainant purchased a sewing machine 
' on a hire-purchase agreement. On his making 
default in the payment of the monthly hire 
for four consecutive months, the Company 
sent an employee to his house to remove the 
machine as thej' Avere entitled to do under 
the terms of the agreement. On the next day, 
the complainant appeared before the Police 
Magistrate ofSealdah and alleged that the 
emplo 3 'ee of the Company had committed 
criminal trespass and theft and asked for 
the issue of a search warrant. The Magistrate 


\ 

/ 
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sent the case for inquiry and upon the report 
held that no criminal action would lie. Never- 
theless, he issued a search warrant to recover 
the machine which he ordered to be made 
Qver to the complainant on a bond for Rs. 100. 
Held, that the Magistrate has no authority to 
make the order. He had rejected the appli- 
cation of the complainant, and ought to have 
dismissed the complaint under S. 203. After 
that, he was not in position to make an order 
for the issue of a search warrant or that the 
machine should be handed over to the com- 
plainant. S. H. Bagnall v. Mrs. Dean. 

37 Cr. L. J. 991 : 

164 I. C. 521 ; 62 C. L. J. 270 : 

9 R. C. 248. 

S. 203 — ProcediiTC — Defamation of wide 

class — Dismissal of complaint without evidence, 
pTopriely of —Further enquiry . 

The ’Statesman,’ an English daily of Calcutta, 
published an article libelling Hindu widows as 
a class and the Magistrate refused to issue pro- 
cess for' defamation against the editor and 
printer of that newspaper on the ground that 
the class defamed was too wide to hurt any 
one : ' Held, that the Court was wrong in dis- 
missing the complaint without giving the com- 
plainant an opportunity to substantiate the 
charge by production of evidence. Mahim 
Chandra Itoy v. fVatson. 30 Cr. L. J. 407 : 

' 115 I. C. 35 : 55 Cal. 1280 : 

I. R. 1929 Cal. 291 : A. I. R. 1929 Cal. 191. 

— S. 293 — Procedure — Dismissal on Poliee 

report. 


Cr. P. CODE (1898), S. 203 
following sections. Pheritmal Lilaram v. Empe- 
ror. 39 Cr. L. J. 966 : 

177 I. C. 744 : 11 R. S. 67 : 

A. I. R. 1938 Sind 192. 

Ss. 203, 204 — Procedure. 

District Magistrate taking cognizance under 
S. 200 and directing inquiry under S. 202 by 
Police. He has to proceed under S. 203 or 
S. 204. S. 150 does not apply. Isaf Nasya v. 
Emperor. 28 Cr. L. J. 577 : 

102 I. C. 545 : 54 Cal. 303 : 

A. I. R. 1928 Cal. 24. 

S. 203 — Procedure — Examination of one 

out of several prosecution tcitnesses — Complaint 
dismissed — Procedure, irregular. 

A Magistrate examined the complainant, only 
one out of the several prosecution witnesses, 
recorded the statement of the accused and then 
dismissed the complaint awarding compensation 
to the accused : Held, (1) that the procedure 
of the jMagistrate was illegal inasmuch as after 
having heard evidence for the prosecution, he 
could not pass an order dismissing the comp- 
laint though he could have made an order of 
discharge ; (2) that the entire evidence for the 
prosecution should have been received, unless 
for some very strong reason the Magistrate 
considered that evidence unnecessary. Gokul 
Chand v. Hlahabir Misir. 14 Cr. L. J. 412 : 

20 I. C. 236 : 11 A. L.J. 451. 

S. 203 — Procedure — Refusal to summon 

accused without examining complainant or any of 
his witnesses. 


•Where a complaint is dismissed by a Magis- 
trate on a perusal of the Police papers without 
giving an opportunity to the complainant to 
argue the case and to induce the Magistrate to 
examine the prosecution witnesses so that he 
may decide how far they are speaking the truth 
the procedure is not proper and further enquiry 
should be ordered. Manghanmal Vishindas v. 
Emperor. 

35 Cr. L. J. 222 : 

146 I. C. 924 : 6 R. S. 102 (2) : 

A. I. R. 1933 Sind 395. 

S. 203, 204 — Procedure — Dismissal of 

complaint — Granting of summary A, B or C is 
mere administrative matter — On complaint Magis- 
trate taking cognizance of offence — Procedure to 
pe followed. 

Dismissal of a complaint under S. 203 by an 
order granting a “C” summary is not a proper 
dismissal of the complaint under S. 203 at all. 
The granting of a summary A, B or C is a mere 
administrative matter, while the dismissal of 
the complaint requires a judicial order under 
S. 203. Ordinarily when a Magistrate takes 
cognizance of an offence on a complaint, he 
should examine the complainant on oath and 
reduce, the substance of his examination to 
writing, and if he wishes to postpone the 
issue of process, he acts in accordance with 
S. 202, and then if after inquiry he wishes to 
dismiss the complaint, he acts under S. 203. 
But that section contemplates that he should 
exercise his own independent judgment, and 
if he does not wish to postpone the issue of 
process, then he acts under S. 204 and the 


The complainant, whose brother had been 
murdered, lodged an information before the 
Police against the accused. The Magistrate, 
without examining either the complainant or 
any of the witnesses he wished to produce in 
support of his complaint, came to the conclu- 
sion that the case was one in which no Jury 
would convict the person complained against 
and refused to summon the accused : Held, 
that the Magistrate should not have disposed 
of a case of so serious a nature without examin- 
ing the complainant or any of his witnesses. 
Fazlur Rahman v. Ahedor Rahman. 

20 Cr. L. J. 175 : 

49 I. C. 495 :29 C. L.J. 50: 

23 C. W. N. 392 ; A. I. R. 1919 Cal. 78. 

Ss. 203, ZQA— Procedure. 

The Magistrate who receives a complaint and 
examines the complainant must deal with it 
himself under S. 203 or S. 204 of the Code and 
cannot send it to the District Magistrate 
for orders. It is improper for a Magistrate to 
dismiss a complaint while sitting in his private 
room and without giving the complainant or 
his pleader an opportunity of being heard. 
Fani Bhushan Banerjee v. F. E. Kemp. 

4 Cr. L. J. 213 ; 

10 C. W. N. 1086. 

S. 203 — Procedure. 


There need not be any examination on oath 
other than that provided by S. 200. Hashim 
Moosa V. Mrs. G. Booth. 33 Cr. L. J. 330 : 

136 I. C. 767 : 25 S. L. R. 468 : 
I. R. 1932 Sind 63 : A. I. R. 1932 Sind 58. 
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S. 203 — Revision— Competency of. 

Quaere — Whether the High Court lias power 
to revise an order of dismissal of eomplaint 
under S. 203. Gangu Reddi v. Samrapalhy 
Mudali. 14 Cr. L. J. 633 : 

21 1. C. 681 : 25 M. L. J. 510. 

Ss. 203, 204 (3), 253, 437— Revision- 

Charter Act, S. 15 — Order of diseharge — Porvers 
of the High Court to interfere. 

The High Court has no power under the Cr. 
P. C. to interfere with an order of discharge 
made by a Presidency INIagistrate. Its powers 
of interference exist by virtue of S. 15 of the 
Charter Ael, whieh gives it a limited jurisdic- 
tion. It can exercise such powers only in cases 
of non-exercise or illegal exercise of jurisdiction 
and cannot set aside an order of discharge made 
by Presidency iMagistrates merely on a con- 
sideration of the evidence in the case. Kedar 
Nath Sanyal v. Khetra Nath Sikdar. 

6 Cr. L. J. 400 : 

6 C. L. I. 705. 

Ss. 203, 204, Chap. XVI — Revision — 

Dismissal of comjrlaint under S. 203 — Revision — 
Notice to aeeused — Order for further inquiry 
whether one under Chap. XVI or Chap. XVII. 

An accused person has no loeus standi in an 
inquiry nnder Chaji. XVI. Tlie principle is 
equally applicable when the order in such an 
inquiry is under revision cither in the High 
Court or the Sessions Court. On a revision 
petition against the dismissal of a complaint 
under S. 203, notice should not be issued to 
the accused. Wliere the Revision Court in 
such a case orders futhcr inquiry, such inquiry 
must be regarded as being one under 
Chap. XVI and not Chap. XVH until the 
Magistrate is satisfied that a notice'should go 
to the accused under S. 201'. In re : T. S. 
Rambadra Odaijar. 29 Cr. L. J. 1059 : 

112 I. C. 563 : A. I. R. 1928 Mad. 1198. 

Ss. 203, 257 and 437 — Revision — 

Jurisdietion of Distriel Magistrate under S. 437 
— Order directing that the accused should not be 
proceeded against and the processes against him 
be xoithdrawn, legality of — District Magistrate’s 
poiucr to revise such order. 

Where on the acquittal of a co-accused, the 
other accused against whom process of arrest 
had been issued, surrendered before the Deputy 
Magistrate who tried the co-accused, and that 
officer pissed an order directing that the 
accused .should not be proceeded against and 
that the warrant and other processes issued 
against him be withdrawn : Held, that this 
order of the Deputy Magistrate was bad in law 
and should be set aside. The proper course for 
him was to send notice to tlie complainant 
requiring him to proceed with the case and 
then dispose of the case according to law; 
Held, further, that the District iMagistrate 
had no jurisdiction under S. 437, Cr. P. C., to 
Sl5i,‘-asi\h5 riVo ord’er ana aYrect a re-friaf of tlie 
accused, as it was not an order dismissing a 
complaint or discharging the accused. Panchu 
Ghosh V. Khosdel Sarkar. 6 Cr. L. J. 367 : 

12 C. W. N. 68. 

Ss. 203, 439 — Revision — Notice to 

opposite party. 


Cr. P. CODE (1898), S. 203 

Revision of an order passed under S. 203 can 
be made without notice to the person 
complained against. Gada Husain v. Janki. 

11 Cr, L. J. 629 : 
8 I. C. 371 : 13 O. C. 289. 

Ss. 203, 253, 239— Revival. 

Denson, J. — Quarc, whether it would not make 
any difference if the Magistrate seeking to 
revive the complaint be different from the 
Magistrate that acted under S. 203, Moore, 
J. — Quare, whether the view would not be 
different if the case was one of discharge under 
Ss. 253 and 259. Subramaiiia Aiyar., J. (Davies, 
.1., concurring). If a person, against whom a 
prima facie case had been made out but who 
was acquitted after trial, is entitled to be 
protected, then a person against whom the 
case is so weak as not to warrant his being 
put on trial, is a fortiori entitled to protection. 

' In re : Chinna Kaliappa Gounden and Subbier. 

I 3 Cr, L. J. 274 : 

I 1 M. L. T. 31 : 15 M. L. J. 79 : 29 Mad. 126. 

I Ss. 203, 437 — Revival — Dismissal of 

I complaint — Revival by first Court after District 
I Magistrate's refusal to order further enquiry. 

! A Deputy Magistrate who had dismissed a 
I complaint under S. 203, on the ground of 
i absence of tlie complainant’s witnesses can 
legally revive it, even after the District 
I Magistvarte has refused to order further enquiry 
j under S. 4.37, upon a motion by the 
I complainant. Jyotindra Nath Daw v. Hem 
Chandra Daw. 9 Cr. L. J, 563 : 

2 I. C. 293 : 13 C. W. N. 193 : 5 M. L. T. 95 : 

36 Cal. 415. 

S. 203 — Scope. 

On a complaint by the Police against a person 
under S. 182, Penal Code, the Magistrate 
passed the following order : “ under the 

circumslances I do not think proper to start 
this case. I, therefore, reject it.”. Held, that 
the order w,as neither of acquittal, nor of 
discliarge, but merely an order under S. 203, 

I Cr. P. C. Dnqa Ram v. Emperor. 

28 Cr. L. J. 650 : 

: 103 I. C. 106 : 1 Luck. Cas. 184 : 

; 2 Luck. 573 : A. I. R. 1927 Oudh 264. 

1 S. 203 — Scope — S. 203 docs not provide 

for issue of “ C ” summary. 

In S. 203, there is no provision for the isuse 
of a “ C ” summary. Jcoomal Tikamdas v. 
Emperor. 40 Cr. L. J. 807 : 

183 I. C. 449 : 1939 Kar. 277 : 12 R. S. 57 : 

A. I. R. 1939 Sind 208. 

S. 203 — Scope. 

It'hite, C. J . — An order under S. 203 is not a 
judgment within tlie meaning of S. 369. 
In re : Chinna Kaliappa Gounden and Subbier. 

3 Cr. L. J. 274 : 
1 M. L. T. 31 : 15 M. L. J. 79 : 29 Mad. 126. 

' S'. ZIH — T'ransjer 6y Uistri'ct Magistrate 

of case remanded for further enquiry. 

Where a Sessions Judge remands a case dis- 
missed by a Deputy Magistrate under S. 203 
and directs that further proceedings should be 
held under the same section, the case cannot, 
after the remand, be transferred by the District 
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Magistrate from the file of the Deputy Magis- 
trate. Brij Kishorc Gliosc v. Gopol Itai. 

5 Cr. L. J. 112 : 
11 C. W. N. 316. 

S. 204 as amended in 1923. 

Sec also (i) Cr. P. C. 1808, S. HKl (1) 

(b). 

S. 204. 

Sec also (i) Cr. P. C., 1898. Ss. 75, 100, 
(e), 192, lO.T (1) (b), 200, 
202, 203, 403. 

S. 204 — Arrest. 

If an enquiry under S. 202 is liold by a 
Magistrate or a Police Officer. Iiis power to 
arrest without a warrant rcniains intact. 
Jtaghunalh v. Emperor. 33 Cr. L. J. 349 : 

136 I. C. 842 : 12 P. L. T. 937 : 
I. R. 1932 Pat. 129 : A. I. R. 1932 Pat. 72. 

Ss. 204 (3) — Diel-motinj — Private prose- 
cution — Duty of compt aitiaiit to deposit diet 
money of tcitnesses in advanc’.. 

A Magistrate has a right to refuse to issue 
process for the attendance of witnesses in a 
case instituted on tlic complaint of a private 
person, unless travelling expenses and diet 
money of such witnesses have heen deposited 
by the complainant in advance. Ham Dulari 
V. Mushtaq Ahmad. 29 Cr. L. J. 664 : 

110 I. C. 216 : 5 O. W. N. 26 : ! 
3 Luck. 363 : A. I. R. 1923 Oudh 226. 

S. 204 (3) — Dismissal— Summons ease 

— Dismissal of complaint for non-payment of 
zeitness hatta. 


j Cr. P. CODE (1898), S. 204 
' and issuing process for nil the accused 
before taking further evidence. Alam v. 

I Emperor. 29 Cr. L. J. 293 ; 

I 107 I. C. 778 : A. I. R. 1928 Lab. 541. 

S. 204 — Nature of order. 

I .An order calling for a charge-sheet on a 
report under S. 202, is an order under 
S. 204, and in practice, an order for issue of 
process. Ilagunath v. Emperor. 

33 Cr. L. J. 349 : 
1361. C. 842: 12 P. L.T. 937: 
I. R. 1932 Pat. 129 : A. I. R. 1932 Pat. 72. 

S. 204 — Nature of order — Order directing 

summons to issue — Magistrate, poivcr of, to 
rescind order. 

-An order under S. 201 directing . the 
issue of a summons, is not a judgment 
to which the provisions of S. 309 would be 
applicable. A Mngi.stratc, therefore, has 
jurisdiction, to rescind such an order, and 
<Iircct the holding of an enquiry under 
S. 202. Lain Mohan v. Norri Lai Sarhar. 

25 Cr. L J. 464 : 
77 I. C. 816 : 27 C. W. N. 651 : 
39 C. L. J. 329 : A. I. R. 1923 Cal. 662. 

S. 204 — Preliminary inquiry. 

Preliminary inquiry before ordering accused 
to appear is advisable. Murugappu Clicttyar 
V. K. P. }{, M. Raman Chettyar. 

37 Cr. L.J.243: 
160 I. C. 150 (b) ; 8 R. Rang. 345 ; 

A. I. R. 1935 Rang. 485. 

S. 204 — Procedure— Cancellation of 

zcarrant — Discretion. 


A summonsc ease can be dismissed under ! 
S. 204 (3), for non-payment of witness I 
batta. Modiboyina Raghavalu v. Oduyu Narnsa I 
Reddi. 38 Cr. L. J. 265 : i 

166 I. C. 639 : 936 M. \V. N. 1381 : I 
45 L. \V. 60 : 1937 ; 1 M. L. J. 120 : ' 
I. L. R. 1937 Mad. 515 : 9 R. M. 389 : . 

A. I. R. 1937 Mad. 222. | 


S. 204 — Issue of process — Materials i 

sufficient for issue of process— Magistrate, ! 
duty of. 


Process ought not to be issued against a 
a man unless there are materials to justify 
the issue_ of process. Allegations made in 
■ the petition of complaints, which on being 
J examined on oath the complainant docs not 
substantiate, are not sufficient to justify the 
Magistmte in issuing process. But where the 
allegations made in the j)etition of complaint, 
considered along with the evidence given 
by the complainant and the affidavit made 
by him, give rise to certain inferences adverse 
to the accused, the Jlagistrate is justified in 
going on and making further enquiry into 
the case. Jogesh Chandra v. Abdul Gani. 


39 I. C. 994 


18 Cr. L. J. 626 : 
:A. I. R. 1917 Cal. 671. 


S. 204 — Issue of process — Summoning 
accused piecemeal, legality nf. 

_ There is^ nothing either irregular or improper 
in a Magistrate first issuing process for one 
of the accused and tlien changing his mind 


Where a Magistrate has issued a warrant 
against the accused in the first instance, 
he can in exercise of his discretion vested 
in him by S. 20 1 cancel the same and issue 
summons instead, if sufficient reasons arc 
shown to him. Imperator v. J\Ist. Janah. 

8 Cr. L. J. 187 : 

1 S. L. R. 69. 

Ss. 204, 239 — Procedure — Accused person 

who is — Accused person in one trial, whether 
competent witness in another trial — Magistrate, 
whether has discretion to proceed against accused 
per so n — Prej udi cc. 

Applicants were convicted being concerned in 
the forgery of an unregistered mortgage bond, 
upon proceedings started against them on the 
petition of a Police Inspector, which stated, 
inter alia, tliat they together with one 5. were 
members of a gang and had jointly fabricated 
the bond. J., one of the applicants, had 
instituted a suit on the bond and the sanction 
of the Civil Court was necessary to his prosecu- 
tion. The Police Inspector promised S. a pardon 
and his evidence was taken on oath by the Civil 
Court and the prosecution of J sanctioned. S. 
was never arrested, nor brought to trial in the 
Criminal Court, nor were any steps taken to 
give him a conditional pardon under S. 337. 
It was objected that S should have been 
placed before the Magistrate as an accused, 
that his evidence was inadmissible, that the 
promise of pardon to him, not being in accor- 
dance with S. 337 was illegal "and that his 

Tvne irrplAVnnl’ iinHpr S 
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Evidence Act: Held, that allliouyh in view of 
S. 239, S, could have been tried jointly with 
the applicants or separately, yet the fact that 
he was not so tried did not make him a co- 
accused with the applicants, and ids competen- 
cy as a M'itness could not be questioned, as he 
did not answer to the description of an accused 
person in the trial, although he may have been 
converted illegally into a witness; (2) that in- 
asmuch as in the complaint 5. was described 
as having assisted in the preparation of the 
fabricated bond, the Magistrate was bound, 
under S. 204, to issue process against him, and 
his failure to do so, or to proceed separately 
against him, seriously prejudiced the appli- 
cants, and consequently vitiated the whole 
proceedings. Govinda Sa7nbhuii v. Emperor. 

21 Cr. L. J. 769; 

58 I. C. 449: 16 N. L. R. 9. 

A. I. R. 1920 Nag. 255, 

S. 205. 

See Cr P. C., S 75. 

S. 205 — Appearance of accused through 

proxy. 

Where an accused person is permitted 
to appear by a pleader, it is open to him to 
appoint a private person to appear in his stead 
and plead and do other acts on his behalf in the 
case against him, and it is equally open to the 
Court to permit such private person to re- 
present the accused as a Pleader. But there 
should be clearly on record something to show 
that the person who represents the accused has 
been duly appointed by him just as an ordinary 
pleader has to file a vakalatnama. The record 
musttalso show that the Court has given the 
requisite permission for his appearance in place 
of the accused. Dorabshah Bomanji Dubash v. 
Emperor. 27 Cr. L. J. 440. 

93. 1. C 232: 28 Bom. L. R, 102: 

50. Bom. 250 : A. I. R, 1926 Bom. 218. 

S. 205, Ai)plicabilily , 

S, 205 applies to all cases M’here a summons 
is issued in the first instance to an accused 
irrespective of the fact whether he appears in 
answers to the summons or has to be brought 
in by a warrant of arrest issued subsequently. 
Saji V, Bhimi. 31 Cr. L. J. 284. 

121 I. C. 651. A. 1 R. 1930 Nag. 61; 

26 N. L. R. 50. 

S. 205 (1) — Applicability — Warrant 

issued subsequently recalled — Accused before 
Magistrate— Aceused, if can be alloioed to appear 
by Pleader. 

The word “ever” in “whenever;” in S. 205 (1), 
implies different occasions and is in contrast to 
the words used in the previous S. 204 about 
i.ssuing a summons in the fir.st instance. In the 
case Avhere a warrant had been issued and re- 
called and a summons then has been issued 
S. 205, will apply by virtue of this word 
“whenever.” The same result follows when 
the accused being before the Magistrate 
he does not think it necessary for him to issue 
summons for his appearance. In such a case 
he can allow the accused to appear by Pleader. 
Jagdish Narain Bajpai v. Empror. 

41 C. L. T. 500; 

187 I. C. 682 :. 1940 A. L. J. 104 : 

12 R. A. 575 : 1940 A. W. R. 79 : 

A. I. R. 1940 A1M78. 
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S. 205 — Exemption from personal 

appearance, revocation of— Power of Magistrate 
— Discretion, 

The power conferred on a Magistrate under 
S. 205 of exempting a person from personal 
appearance is discretionary, and where a 
Magistrate, in exercise of his discretion, per- 
mits a person to appear by a Pleader, the 
concession so extended ought not to be re- 
voked. Dioigcndra Narain Bagchi v. Emperor. 

24 Cr. L. J. 902 : 
75 I. C. 150 : 38 C. L. J. 9. 

S. 205 — Pardanashin lady — Exemption 

from personal attendan-c. 

The complainant prosecuted three women 
together with his wife for a.ssisting in the 
performance of a bigamous marriage alleged 
to iiavc been contracted by the latter. The 
complaint against them was couched in the 
vaguest language and alleged no specific act. 
There appeared to be no difficulty for the 
prosecution witnesses to describe them in 
their absence : Held, that the Magistrate 
would have exercised a wise discretion in 
exempting them from personal attendance 
until he was sure that the complaint against 
them was not made for the purpose of 
harassment and vexation. Bachal v. Emperor. 

15 Cr. L. J. 539 (b) ; 
21 I. C. 947 : 7 S. L. R. 161 ; 
A. I. R. 1914 Sind 51. 

S, 205 — Pardanashin lady — Personal 

appcaraiiee— Discretion — Substitution of simi- 
mons for warrant. 

S. 205 should be freely utilized in sucli a 
country as Sind, where so much prejudice 
exists against the appearance of females in 
public, and where tlie procedure law is so 
frequently abused in order to gratify private 
malice. The mere impression of a Magistrate 
that certain female accused are not parda- 
nashin is not a sufficient reason for his refusal 
to allow them the benefit of S. 205. Sum- 
monses should be substituted for warrants 
issued without holding any preliminary 
enquiry against female accused and then 
personal appearances should not be insis’^ed 
on until it becomes necessary. Emperor v. 
Mahomed. 11 Cr. L. J. 197 : 

4 I. C. 1152 : 3 S. L. R. 167. 

S. 205 — Pardanashin lady — Pcrsotial 

appearance in Court — Revision. 

The High Court can in a proper case interfere 
with an order of a Magistrate under S. 205, 
Cr. P. C., rejecting an application by a 
pardanashin lady to be excused from personal 
appearance in Court though ordinarily such 
matters will be left to the discretion of the 
Magistrate. The mere fact that certain ladies 
who were related to a parda lady appeared in 
Court voluntarily is no ground for enforcing 
personal appearance of the latter. Tirbeni v. 
Bhagwati. 28 Cr. L. J. 94 : 

99 I. C. 126 : A. I. R. 1927 All. 149. 

S. 205 — Pardanashin lady— Personal 

attendance, when to he enforced— Doubtful com- 
plaint. 

A Criminal Court should abstain from com- 
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polling a pardanashin woman to attend in , 
person unless and until tlie ease ^ gain t her 
has reached the stage at which her personal 
attendance is clearly and legally required in 
the interests of' justice. It is a part of 
Court’s duty to see that the machinery of 
Criminal Law is not ■ utilized as a means of 
gratifying petty spite. Mst. Habbo v. Emperor. 

9Cr.L.J. 158: 

1 I. C. 101 : 5 P. W. R. Cr. 1909. 

I Ss. 205, 526 — Pardanashin lady — Dis- 

l pensing with jwrsonal attendance. 

The accused, respectable pardahnashin ladies, 
were charged witli offences under Ss. 307, 
308, 325 and 32C, Penal Code. Tlic High 
Court allowed them to appear at the inquiry 
or trial b}’’ their Pleader or Pleaders, subject 
to their having to appear before the Court 
to hear the sentences passed, should the case 
be proved against tlicm and the trial end 
in a conviction and also directed that should 
the case be committed to the Court of Session, 
the personal appearance of the ladies should 
be dispensed with till the Sessions Judge 
passes his order. Raj Rajeshwari Debt v. 
Emperor. 15. Cr. L. J. 281 (b) : 

23 I. C. 489 ; 17 C. \V. N. 1248. 

S. 205 — Procedure — .Accused absent 

from trial, conviction of, legality of. 

The conviction of an accused person who 
' has not appeared at the trial and whose 
presence has not been dispensed with under 
S. 205 is illegal. Ma Kin v. Emperor. 

26 Cr. L. J. 845 : 
86 I. C. 669 : 3 Bur. L. J. 182 ; 
A. I. R. 1924 Rang. 383. 

S. 205 (2) — Procedure — Attendance of 

accused. 

Order for attendance of exempted accused 
for giving explanation under S. 342 is legal. 
Ishwar Das v. Bhagwan Das. 

35 Cr. L, J. 879 : 
3 A. W. R. 443: 148 I. C. 1135: 1934 A. L. J. 753: 
6 R. A. 831 : A. I. R. 1934 All. 693 (2) : 

S. 205 — Procedure — Personal appear- 

I ance, exemption of — Order. 

Where a Magistrate dispenses with the 
personal attendance of an accused person 
and permits him to appear by Pleader 
under S. 205, he should not note upon his 
f record that such permission has been given 
and should not leave the matter to mere 
implication. Dorabshah Bomanji Dubash v. 
Emperor. Tl Cr. L. J. 440 : 

93 I. C. 232 : 28 Bom. L. R. 102 : 
50 Bom. 250 : A. I. R. 1926 Bom. 218. 

Ss. 205, 255, 342 — Procedure — Accused 

exempted from personal appearance — Statement 
of accused — Procedure. 

S. 205 allows the accused to appear by 
Pleader, and such appearance involves the 
performance of all acts which devolve 
upon the accused in the course of the trial, 

, such as answering the examination by the 
Court under S. 342, or pleading, or refusing 
to plead to the cliarge under S. 455. 
Emperor v. Jamal Khatun. 14 Cr. L. J. 272 : 

19 I. C. 544 : 6 S. L. R. 206 , 
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S. 205, 342 — Procedure— Attendance of 

accused dispensed with — E.raminalion of accused — 
Procedure. 

Where the attendance of an accused person 
has been dispensed with under S. 205, the 
accused can leave it to his or her Pleader to 
make a statement under S. 312 of the Code and 
it is not necessary to compel the attendance 
of the accused for the purpose of examination 
under that section. Mating Po Nycin v. Haka 
Singh. " 28 Cr. L, J. 226 : 

99 I. C. 1026 : 4 Rang. 506 : 

A. I. R. 1927 Rang. 73. 

S. 205 — Proceedings in absence — Plea of 

guilty by person not duly authorised by accused to 
appear, whether can be accepted. 

Where there is no power-of-attorney or letter 
of authority to show that a person has been 
appointed by a accused person to appear and 
plead on his behalf, the Court is not entitled to 
accept a plea of guilty jjut forward by such 
person and to convict the accused upon sUch 
plea. Dorabshah Bomanji Dubash v. Emperor. 

27 Cr. L. J. 440 : 

93 I. C. 232 : 28 Bom. L. R. 102 : 

50 Bom. 250 : 

A. I. R. 1926 Bom. 218. 

S. 205— Scope-Discretion to be liberally 

exercised in Sind. 

The discretion under S. 205 is one that should 
be liberally exercised in the Province of Sind. 
Emperor v. Jamal Khatun. 

14 Cr. L. J. 272 : 

19 I. C. 544 : 6 S. L. R. 206. 
S. 205— iScopi,’. 

Magistrate dispensing with personal attendance 
of accused — Qestioning of accused is not obli- 
gatory. Jaffar Cassum Moosa v. Emperor.^ 

35 Cr. L. J. 1035 ; 

149 I. C. 1132 : 36 Bom. L. R. 433 ; 

6 R. B. 414 : A. I. R. 1934 Bom. 212. 

S. 205 — Scope— Substituting summons 

for roarranf — Excusing personal attendance of 
female accused — Power to be freely used in 
Sind. 

i The power of substituting a summons for a 
warrant is not limited to the case of parda- 
nashin rvomcn. The power should be freely 
ultilized in the Province of Sind and espicially 
in the case of female accused. Where a Magis- 
trate instead of issuing a summons by inadvert- 
ance issues a warrant, he has power to make an 
order under S. 205. Emperor v. Zalikhan. 

14 Cr. L. J, 604 : 

21 1. C. 476 : 7 S. L. R. 40. 
Ss. 205, 512 — Scope — Accused abscond- 
ing after charge framed — Conviction, legality of. 
IVherc a warrant is, in the first instance, issued 
for the arrest of an accused person, the Magis- 
trate trying him eannot dispense with his 
attendance and the whole trial must take place 
in his presence so that if the accused absconds 
before the trial is concluded, he cannot be 
convicted and sentenced in his absence. Em- 
peror v. Sardar. 18 Cr. L. J. 975 • 

42 r. C. 335 : 36 P. R. 1917 Cr. : 

47 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lafa. 292. 



all INDIA CRIMINAL DiGteSt (1904—1940) 


.161^ 


loll 


Cr. P. CODE (1898), S. 206 
S. 206 — Commitment, ground for. 

Apparent connection between case under 
Ss. 320 and 302, I. P. C., is no ground for 
committing case under S. 820 to Session Judge 
when it can be adequately decided by trial 
Court. Emperor v. Nathu. 

33 Cr. L. J. 255 : 

136 I. C. 272 ; 32 P. L. R. 856 : 

I. R. 1932 Lah. 224 : 

A. I. R. 1932 Lah. 168. 

S. 206 — Commitment — Case triable by 

Court of Session and Magistrate — Commitment, 
when justified. 

Where a Magistrate is inquiring into a ease which 
is triable both by the Court of Session and by 
himself, he has a discretion to commit the disc 
to the Court of Session or to try it himself. If 
the maximum sentence provided for the offence 
is within the powers of the Magistrate, a com- 
mitment would only be justiliable on very 
special grounds. JJcngal-Nagpur Itailzoay Co. 
V. Makbitl, 27 Cr. L. J. 313 : 

92 I. C. 697 : 1926 Pat. 74 : 

7 P. L. T. 343 : 

A. I. R. 1925 Pat. 755. 

S. 206 — Commitment, legality of. 

The accused were charged with theft under 
S. 379, Penal Code. The Magistrate drew up a 
charge against the accused, but instead of 
trying them himself committed them to the 
Court of Session on the ground that the case 
was connected with another case in which he 
felt bound by law to commit. Tlic connection, 
however, between the cases was not of such a 
character as to embarrass or prejudice the 
accused if they had been tried by the Magis- 
trate himself : Held, that the reason given by 
the Magistrate for committment was not good 
in law or in fad, and therefore, the coimnit- 
ment must be quashed. Emperor v. Asha 
Uhathi. 14 Cr. L. J. 657 : 

21 I. C. 897 : 15 Bom. L. R. 998. 

S. 206 — Commitments — Murder case — 

Enquiry by Magistaatc. 

When the evidence for the iirosecution tends 
to show that an offence under S. 302, Penal 
Code, has been committed and the Magistrate 
holding the enquiry does not disbelieve tlie 
evidence, ordinarily it is not for him to weigli 
the evidence. It is belter for him to commit 
the accused to the Sessions and leave it to 
the Sessions Judge to decide upon the value 
of the evidence led. Emperor v, Wafadar. 

30 Cr. L. J. 234 : 

114 I. C. 58 : 30 P. L. R. 36 : 

I. R. 1929 Lah. 218 : 

A. I. R. 1929 Lah. 403. 

S. 206 — Commitment, validity of. 

A commitment is not invalid merely because 
the Committing Magistrate himself had held an 
identification parade before the commencement 
of proceedings in his Court and is him.self an 
important witness at the trial for the prosecu- 
tion. Bhola Ram v. Emperor. 

33 Cr. L. J. 188 : 

135 I. C. 675 : 33 P. L. R. 641 : 

13 Lah. 461 : I. R. 1932 Lah. 147 : 

A. I. R. 1932 Lah. 196. 
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S. 206 — Commitment, validity of. 

Four cases having same evidence committed 
to Sessions by Magistrate with S. 30 powers — 
Magistrate competent to try two cases — Com- 
mittal order held proper. Emperor v. Vjagar 
Singh. 34 Cr. L. !• 314 : 

142 I. C. 200 ; 34 P. L. R. 360 : 

I. R. 1933 Lah. 174 : 
A. I. R. 1933 Lah. 500. 

Ss. 206, 215 — Commitment — Offence re- 
sulting in death of person — Committing Magis- 
trate competent to pass adequate sentence — Com- ^ 
miltal to Sessions undesirable — Revision. 

It is undesirable that a Committing Magistrate 
should commit a case to the Sessions, when he 
can pass an adequate sentence, even though the 
case may be one which involves the dea th of 
a person. If a Magistrate without any adequate 
reason commits a case to the Sessions in which 
he could adequately punish the accused him- 
self, it would be a point of law and the High 
Court can quash the commitment under S. 215, 
Cr. P. C. Emperor v. Allahadad. 

31 Cr. L. J. 596 : 
123 I. C. 702 : A. I. R. 1930 Sind 145. 

Ss. 206, 438 — Commitment — Trial of 

accused under S. d09. Penal Code — Application 
by accused for commitment — Jurisdiction of 
Sessions Judge to order Magistrate to commit 
accused. 

Where an accused put on his trial under S. 409, 
Penal Code, makes an application to the Court 
of Sessions after the prosecution case is comp- 
letely closed and the Sessions Judge directs the 
Magistrate to commit him for trial, the order 
of tiic Sessions Judge is entirely without juris- 
diction. He can only make a reference to the 
High Court if he thinks that an interference is 
ncceesary. He has no power himself to make 
such an order. Superintendent and Remem- 
brancer of Legal Affairs, Bengal v. Nabin Chandra 
JIur. 39 Cr. L. J. 569 : 

175 I. C. 521 : A. I. R. 1938 Cal. 416. 

Ss. 206, 526, 177 — Commibnent to High 

Court. 

Per Sadanva Aiyar, J. — The High Court, in its 
original criminal jurisdiction, has power to try 
cases committed to it by the Muffasal Magist- 
racy, and the commitment is not void because 
a Sessions Court in the Muffasal has local juris- 
diction in respect of the offence so eoinmitted. 
In re : Ganapathy Chetty. 20 Cr. L. J. 484 : 

51 I. C. 468 : 37 M. L. J. 60 : 
26 M. L. T. 64 : 10 L. W. 263 : 
42 Mad. 791 : 1919 M. W. N. 808 : 

A. I. R. 1920 Mad. 824. 

S. 207— 

See Cr. P. C. S. 215. 

S. 207^ — Commitment — Grounds. 

Under S. 207 a Magistrate who is competent 
to commit to the Court of Sessions can commit 
to that Court cases triable exclusively by that 
Court and cases wdiicli, in his opinion, ought to 
be tried by that Court. A commitment, how- 
ever, made on the sole ground that the accused 
has been committed in another case is bad in 
law. Emperor v. Hanuman. 20 Cr. L. J. 97 : 

g 48 I. C. 977 : A. I. R. 1918 Nag. 141. 

S. 207 — Commitment to Court of Session 

— “Ought to be tried by such,” scope of. 
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Tlie Cr. P. C. does not require tliat all cases 
of assault ending in death should be committed 
to the Court of Session. The expression “ought 
to be tried by such Court” in S. 207 is limited 
to cases which the Magistrate is not competent 
to try or cases in which he is unable to inliict 
an adequate punishment. Jmpcrnlor v. Jwtail. 

19 Cr. L. J. 319 : 

441. C. 335 :11 SL. 79 : 

A. 1. R. 1918 Sind 60. 

I S. 207 — Cmtwiitmcnl to Scs.noiis — Ditlii 

^o/ Committing Magistrate to state reason— Order 
of eommitment, Khelher judicial order. 

Under S. 207 a Jlagistrate can commit an 
accused to the Court of Session where tlie case 
is triable exclusively by that Court, or vherc 
in his opinion the case ought to bo tried by the 
Court of Secsion. In tiie latter ease, he must 
give reasons for his entertaining tliat opinion, 
for the order of commitment is a judicial order. 
Emperor v. Deo Narain Mallicl:. 

29 Cr. L. J. 612 : 

109 I. C. 804 : A. I. R. 1928 Pat. 551. 

— — Ss. 207, 215 — Conuv.itmenl hn J\fagis- 

trate to Court of ,Session, ichcn to be quashed. 
Where a Magistrate is of opinion that he cannot 
adequately punish an accused person and com- 
mits him to the Court of Session under S. 207, 
the commitment is legal and cannot be quashed 
by the High Court on tlie mere ground tliat the 
punishment whicli the Magistrate could have 
awarded would have been siidicient. Emperor 
V. Baldeo. 14 Cr. L. J. 304 : 

19 I. C. 960 ; IJ A. L. J. 439. 

Ss. 207, 254, 347 — Commilmml of case 

to Sessions Court by Magistrate competent to try 
it, legality of. 

The commitment of a case to the Sessions 
Court which can adequately be dealt with by 
the Magistrate himself is illegal, but where 
there is any good cause why the case should be 
tried by the Court of Sessions, the commitment 
should be made. A Magistrate who is himself 
competent to try a case has power to commit 
it to the Court of Session, on the ground that 
in respect of the same transaction another 
I party of accused is to be tried by that Court. 
Emperor v. Ali. 18 Cr. L. J. 524 ; 

39 I. C. 492 : 13 P. R. 1917 Cr. : 

A. I. R. 1917 Lah. 251. 

/ Ss. 207, 254, 347 — Commitment to Ses- 

sions, when can be made — Magistrate, power 

I of. 

'Where a Magistrate decides under S. 207 that 
a case is one which ought to be tried by the 
Court of Sessions then he must follow the 
procedure laid down by Chap. X'VII of 
the Code and not the procedure prescribed 
by Chap. XXI. S, 254, can have no applica- 
tion whatever to such a case. This section 
merely lays down what a Magistrate must 
do when proceeding with the trial of_ a 
warrant case. It would be undue extension 
of its scope to hold that it is meant to 
fetter the scope of a Magistrate in all cir- 
cumstances. S, 847 of the Cr. P. C., is ^ a 
general section and applies to all inquiries 
and trials. It gives the Magistrate power to 


j Cr. P. CODE (1898), S. 208 
, deal with a case under the provisions of 
Chap. XVn at any stage before the judgment 
is signed, and if this power is exercised, then 
the provisions of S. 2j4 of the Code are no 
longer applicable. Emperor v. Ishahat. 

89 I. C. 525 : 3 Rang. 42 : 

, A. I. R. 1925 Rang. 207. 

I S. 207 — ‘Ought to be tried’ to be read with 

j S. 254. 

I The words “ought to be tried” in Ss. 207 
I and .847 must be read with S. 2;)4 of the 
' Code. Emperor v. Uamiman. 

I 20 Cr. L. J. 97 ; 

48 I. C. 977 : A. I. R. 1918 Nag. 141. 

S. 208. 

See also (i) Cr. P. C., Ss. 1.82, 102 (1) 
21.5. 

(ii) Criminal trial. 

S. 208. 

Commitment. 

Committal proceedings. 

Complainant. 

Cross-examination. 

Evidence. 

Procedure. 

Revision. 

.Scope. 

S. 208 — Commitment to High Court — 

Duty of IMagistratc. 

In a case triable exclusively by the High 
Court, it is the duty of a Magistrate to 
commit the accused, if he is satisfied that 
there are credible witnesses to the facts, 
which, if believed by a .Jury, would justify 
the conviction of the accused of the offence's 
complained of. If he proceeds to weigh the 
evidence to accept some statements, to 
reject others and to deal with probabilities, 
or draws inferences as to knowledge or in- 
tention, he is in reality dealing with the 
question of the guilt or innocence of the 
accused and is usurping the function of the 
trial Court. The existence of a possible 
ground of defence is not a sulTicient reason 
for a Magistrate to refuse to commit a person 
for trial against whom a prima facie case is 
made out. National Dank of India, Ltd. v. 
Kolhandaram Chctli. 14 Cr. L. J. 529 ; 

21 I. C. 129 : 14 M. L. T. 200 : 

1913 M. W. N. 728. 

S. 208 — Commitment, when can be 

made. 

It is only after all the procedure laid down 
in Ss. 208 — 212, has been followed that the 
Magistrate can make ‘an order of commit- 
ment,’ recording briefly his reasons for it. 
The Magistrate, however, is not bound to make 
such an order. It is open to him to consider 
whether he ought to commit the case to the 
Court of Session or to try it himself. 
Emperor v. Venkatesh Sodashiv. 

11 Cr. L. J. 486 (b) : 
7 I. C. 450 : 12 Bom. L. R. 521. 

S. 208 — Commitment, when legal. 

S. 208 requires that the order of committal 
should not be passed till the Magistrate has 
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heard the complainanl and taken sueh evi- 
dence as maj' be produced in support of the 
prosecution or on bclialf of the accused. 
Jasioant Snigh v. Emperor. 25 Cr. L. J. 624 : 

81 I. C. 112 : 21 A. L J. 911 : 

46 All. 137 : A. I. R. 1914 All. 317. 

S. 208 (1) — Coinmittal proceedings — 

Magistrate, not hound to examine complain- 
ant. 

Under S. 208 (1), Cr. P. C., in proceedings 
for commitment to tljc Sessions, a ftlagis- 
trate is not bound to examine the com- 
plainant; he is only bound to hear him. 
Santiram Mandat v. Emperor. 

30 Cr. L. J. 942 : 

118 I. C. 572 : I. R. 1929 Cal. 668 : 

A. I. R. 1929 Cal. 229: 

S. 208 — “Complainant,” meaning of. 

Obiter. — The informant in a case which has 
been investigated by the Police is not neces- 
sarily the “ complainant ” referred to in 
S. 208. Kasem MoUa v. Emperor. 

26 Cr. L. J. 1560 : 

90 I. C. 440 : 42 C. L. J. 114 : 

A. I. R. 1926 Cal. 410. 

S. 208 — Cross-examination — Accused’s 

right to reserve cross-cxamuiation till copies of 
statements to Police arc furnished. 

Where accused have applied for copies of 
statements made by prosecution witnesses to 
Police dur'ng investigation, to cross-examine 
the witnesses and the Magistrate has ordered 
copies to be furnished under S. 102 (1), the 
iMagistratc is bound to postpone the cross- 
examination of the witnesses until such copies 
are furnished to the accused and to afford the 
accused an opportunity to cross-examine after 
receiving such copies. Omission to do so con- 
stitutes a direct violation of the statutory pro- 
visions of S. 208 (2) and vitiates a commit- 
ment. Saadat Mian v. Emperor. 

28 Cr. L. J. 709 : 

103 I. C. 597 : 6 Pat. 329 : 

8 P. L. T. 780 : A. J. R. 1927 Pat. 243. 

S. 208 — Cross-examination — Commi- 
ttal proceedings — Right of defence to cross- 
examine prosecution ivilncsscs — Cross-e.rami na- 
tion reserved — Committment xvilliout allowing 
cross-examination, legality of. 

A prosecution started first of all as a prose- 
cution in an ordinary warrant case, but the 
Magistrate made up his mind in view of the 
suggestion that there was a case exclusively 
triable by the Court of Sessions, to deal 
with the case from the beginning as though 
it were to end in a commitment and allowed 
the defence to reserve crosc-examination. 
Later on he committed the case to the High 
Court Sessions without giving an opportunity to 
the defence to cross-examine the witnesses: 
Held, that the Magistrate acted illegally in 
committing the case to the Sessions without 
giving the defence an opportunity to cross- 
examine the prosecution witnesses and to 
adduce any evidence they desired. 
Nanooram Goenha v. Fxdchand Jaijpuria. 

32 Cr. L. J. 182 : 

128 I. C. 802 : 57 Cal. 945 • 
I. R. 1931 Cal 98 : 

A. I. R. 1930 Cal. 754 (2). 
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S. 208 — Cross-examination — Discre- 
tion to Magistrate to alloio accused to reserve cross- 
examination. 

The Magistrate may, however, in the special 
circumstances of a case and in the interests 
of justice allow an accused to reserve his 
cross-examination. Raman v. Emperor. 

30 Cr. L. J. 1107 : 
119 I. C. 808 : 33 C. W. N. 535 : 

I. R. 1929 Cal. 808 : 
A. I. R. 1929 Cal. 593. 

■ S. 208 — Cross-examination — Reserving' 

®/» '^ight not conferred on the accused by law. 

Reserving cross-e.xamination is not a right 
conferred upon the accused by S. 208, Para. 2, 
of the Cr. P. C., and an order refusing 
i to grant leave to the accused to reserve his 
I cross-examination is not open to revision. 

! In re : Mohamed Kasim. 15 Cr. L. J. 29 : 

I 22 I. C. 173 : 14 M. L, T. 532. 

1 

! S. 208 (2) — Cross-examination, whether 

can be postponed till all xvitnesscs have been 
examined — Procedure. 

The proper time for cross-examination of a 
witness is immediately after the examination- 
in-chief, and an order by a Magistrate allowing 
an accused, without any special reason, to post- 
pone cross-examination, the prosecution 
witnesses until tlK-y have been all examined- 
in-chief is a proceeding not contemplated by 
law. An accused has no right under S. 208 (2) 
to postpone his cross-examination of the 
witnesses for the prosecution until they have 
been all examincd-in-chicf, buc the Magistrate 
has power to recall witnesses for further cross- 
examination if the circumstances of the case 
call for it. Tambi v. Emperor. 

19 Cr. L. J. 327 : 
44 I. C. 343 : 9 L. B. R. 109 : 

11 Bur. L. T. 144 : 
A. I. R. 1919 L. Bur. 159. 

Ss. 208, 213 — Cross-examination — 

Enquiry for commi tal — .dccused — Right of, to 
reserve cross-examination. 

In an enquiry under Chap. XVIII of the 
Cr. P. C., into cases triable by a Court of 
Sessions, the accused has no right to reserve 
the cross-examination of the prosecution wit- 
nesses until after all those witnesses have 
been cxamined-in-chief. He must exercise 
liis right to cross-examine each witness at the 
close of the cxamination-in-chief of that wit- 
ness. Raman v. Emperor. 30 Cr. L. J. 1107 : . 

119 I. C. 808 : 33 C. W. N. 535 : 

I. R. 1929 Cal. 808 : 

A. I. R. 1929 Cal. 593. 

S. 20S— Cross-examination by accused, 

reserving of. 

Accused cannot postpone the cross-examina- 
tion of witnesses till all the prosecution wit- 
nesses are examined-in-chief cases, 

triable by a Court of Sessions. The Magistrate, ^ 
however, has a discretion to allow the accused to 
postpone cross-examination in' suitable circums- 
tances, but he cannot question the liberty oj 
accused to cross-examine prosecution witnesses: 
Saadat Mian v. Emperor. 28 Cr. L. J. 709 . 

103 I. C. 597 : 6 Pat. 329 : 

8 P. L. T. 780 : A. I. R. 1927 Pat. 243. 
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■ S. 208 — Evidence — Duty of Magistrate 

to take defence — Failure — Commitment, illegal. 

Where, after the evidence for the prosecution 
was heard in a case and the statements of tlic 
accused persons were taken down, tlie iSIagis- 
trate framed a charge without asking them | 
whether they had any evidence to produce, , 
and rejected an application made on their , 
behalf asking tliat certain witnesses should be 
summoned ; Held, (1) that it was obligatory 
on the Magistrate to record such evidence as 
lOie accused wanted to produce ; (2) that 

'^nce he failed to discharge the duty imposed 
on him by law, the order of committal was bad ' 
and ought to be set aside. Jas-.vrmt Singh v. 
Emperor. 25 Cr. L. J- 624 : 

81 I. C. 112: 21 A. L.J.911: 
46 All. 137 : A. I. R. 1924 All. 317. 

S.208 — Evidence — Duty of Magistrate to 

take defence evidence. 

In an inquiry into a case triable by the Court 
of Session, the inquiry Magistrate is bound to 
take all such evidence as the accused applies 
for or produces under S, 208, Cr. P. C. and 
a commitment made witliout taking such 
evidence is bad in law. Emperor v. Muham- 
mad Hadi. 1 Cr. L. J. 357 : 

I. L. R. 26 All. 177. 

S. 208 — Evidence. 

Entire prosecution evidence need not be 
produced before Committing Magistrate. S. II. 
Jhahwala v. Emperor. 34 Cr. L. J. 967 ; 

145 I. C. 481 : 1933 A. L. f. 799 : 
6 R. A. 65 : A- 1. R. 1933 All. 690. 

S. 208 — Evidence— Summoning of de- 
fence witnesses— Discretion of Magistrate— Refusal 
to summon, whether illegal. 

Under S. 208 (3) of the Code, in inquiries 
preceding commitment, altlioiigh a IMagistratc 
is bound to issue process to compel the 
attendance of witnesses, he iias power to re- 
fuse to summon them and, consequently, such 
rejection of an application by tlie accused to 
summon his witnesses, is not an illegality 
vitiating the commitment. Saadat Mian v. 
Emperor. 28 Cr. L. J. 709 : 

103 I. C. 597 : 6 Pa t. 329 : 

8 P. L. T. 780 : A. I. R. 1927 Pat. 243. 

— ; Ss. 208, 212, 215 — Evidence — Commit- 

ment — Case committed to Sessions before examina- 
tion of defence witnesses — Comniilment quashed. 

A charge under S. 302 of tlie I . P. C. was 
under inquiry by a Magistrate of the first 
class. The evidence for the pr osecution had 
been recorded, and certain witnesses for the 
defence had been summoned. The filagistrate 
also at the request of the accused, had con- 
sented to make a local inspection. When the' 
Sessions Judge directed the Magistrate to commit 
the case to the Sessions, and he did so, without 
■examining any of the witnesses for the de- 
fence and -^vithout making tlie intended local 
inspection : Held, that the commitment should 
be quashed. Emperor v. Mathura. 

4Cr. L.J. 452 ; 
26 A. W. N. 306. 
^Ss. 208, 438 — Evidence — Sessions case — 


Cr. P. CODE (1898), S. 208 

Inquiry before Magistrate — Summoning of wit- 
nesses on date of committal — Proper procedure. 

In an inquiry before a Magistrate prelimi- 
nary to commitment to Sessions, the fact 
that an application was made on the date on 
which the accused was committed to the 
Sessions for the summoning of further wit- 
nesses, introduces no conditions which show 
that provisions of S. 208 have not been 
observed. JBinpcror v. Surath. 

16 Cr. L. J. 415 ; 
28 I. C. 245 : 19 C. W. N. 335 : 
42 Cal. 608 : A. I. R. 1916 Cal. 106. 

Ss. 208, 212— Procedure — Charge — 

Order of commitment. 

•The petitioner was being tried before a 
Magistrate. After the witnesses for tlie pro- 
secution had been examined, the petitioner’s 
pleader pointed out to the Magistrate the 
' propriety of committing the case for trial to 
' the Court of Session. Yielding to that sug- 
' gestion, the Magistrate framed certain charges, 

I one of which was under S. 407 of tlie I. P. C., 

; and directed that the case should be tried by 
i the Court of Session. The petitioner then 
raised the point that the charge under S. 407 
I could not proceed for want of sanction under 
1 S. 195 of the Cr. P. C. The Magistrate then 
I and tliere amended the charges and intimated 
! his intention to try the case himself instead 
of committing it to the Court of Sessions. 
The petitioner’s pleader tiiereupon objected 
that tlie Magistrate, having once framed 
charges and directed the case to be tried by 
the Court of Sessions could not thereafter 
amend the cliargcs’ and proceed with the case : 
Held, that tlie mere framing of a charge 
against the accused, as required by S. 210 of 
Cr. P. C., is distinct from, and does not 
amount to, an order of commitment which 
has to be made under S. 213. Emperor v. 
Venkatesh Sadashiv. 11 Cr. L. J. 486 (b): 

7 I, C. 450 : 12 Bom. L. R. 521. 

S.208 — Procedure-Production of par- 
tial evidence before Magistrate, legality of. 

'riie prosecution cannot produce its evidence 
partly before the Committing Court and tlie 
rest before the Sessions Court. A committing 
order without having taken all the evidence 
proposed by the prosecution is bad and a 
conviction by the Sessions Judge should be 
set aside and a fresh trial ordered. Shcr 
Bahadur v. Emperor. 36 Cr. L,. J. 169 : 

152 1. C. 673 : 15 Lah. 331 : 
■ 36 P. L. R. 469 : 7 R. L. 313 : 

A. I. R. 1934 Lah. 667. 

S. 208 — Procedure — Production of Police 

diaries. 

AVhere a Magistrate receives an application 
under S. 208, for production of Police diaries, 
he is bound to take steps for the production 
of the documents wanted by the accused 
unless he deems it unnecessary to do so. 
Golam Rahman Khan v. Emperor. 

34 Cr. L. J. 868 ; 
144 1. C. 930 : 6 R. C. 66 : 
A. I. R. 1933 Cal. 184. 
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■ S. 208 — Procedure. 

Provision is iiiandatory — Conimittinjf Mayis- 
trate must examine defence witnesses — Com- 
mitment should be set aside on failure to so 
examine. Jahanav. Emjieror. 

36 Cr. D. J. 410 : 
153 I. C. 436 : 35 P. L. R. 612: 

- 7 R. L. 438 (1) : A. I. R. 1934 Lah. 610 (1). 

S. 208 — Procedure — Transfer of ease 

from one Magistrate's Court to another — Commit- 
ment on evidence recorded hy former ISIagistratc. 

After the prosecution evidence in a ease I 
under S. 024, Penal Code, was recorded bj' a | 
Second Class Magistrate, the District Magistrate i 
transferred the case to a 1st Class Magistrate | 
who, acting on the evidence which had already j 
been recorded by the 2nd Class Magistrate, I 
committed the accused to tlic Court of j 
Session : Held, that the order of commitment i 
was not illegal. Emperor v. Nauhua. J 

15 Gr. L. J. 354 : I 

23 I. C. 722 : 12 A. L. J. 467 ; 36 All. 315 : 

A. I. R. 1914 All. 45. j 

— S. 208 (3) — Procedure — Process for \ 

production of witnesses — Duty of Magistrate to 
issue, 1 

A Magistrate to whom an application is made , 
by a complainant for issue of process for • 
attendance of witnesses under S. 202 (3), is , 
entitled to refuse to do so, without recording 1 
bis reasons for such refusal. Kanda Raja v. ' 
Sangiya Thevan. 27 Cr. L. J. 1327 ; j 

98 I. C. 399 : 24 L. W. 713 : 38 M. L. T. 14 : ' 
A. I. R. 1927 Mad. 162. j 

Ss. 208, 435, 439 — Revision — Powers of ! 

High Court. 

The High Court has power to revise an order I 
of discharge whenever the order is inanifesllj' 
wrong. As a rule, it does not interfere M’itli i 
the order of Criminal Court in revision except I 
on the ground of an error of law or a serious 
irregularity in procedure which is likely to I 
have affected the conclusion of the lower Court, ] 
but this is only a rule of practice based on 
the undesirability of interference by this Court I 
merely on the ground of misai)preciation of 
evidence. So far as the provisions of the 
statute arc concerned, the High Court has 
plenary powers of interference and would not 
hesitate to exercise them, wherever the ends 
of justice require it, whether the error of the 
inferior Court be on a question of law or not. 
National Bank of India, Ltd. v. Kothandarama 
Chetti. 14 Cr. L. J. 529 : 

21 I. C. 129 : 14 M. L. T. 200 : 

1913 M. W. N. 728. 

Ss. 208, 435, 439 — Revision— Poiocrs of 

High Court. 

The High Court ordinarily, when acting in 
revision, takes the facts as found by a 
Magistrate, but there is nothing in Cr. P. C., 
to limit the Court’s power of interference to 
cases where the Jlagistrate ignored or 
contravened an express provision of law. 
National Bank of India, Ltd, v. Kothandarama 
Chetty. 14 Cr. L. J. 529 : 

21 1. C. 129 : 14 M. L. ,T. 200 : 

1913 M. W. N. 728. 


Cr. P. CODE (1898), S. 209 

S. 208 — Revision — Powers of High 

Court. 

The jurisdiction of the High Court to consider 
whether an order made by a Magistrate under 
S. 208, refusing an application for admission 
of c%'idcncc is a proper one is not ousted by 
the mere fact that the Magistrate has recorded 
his reasons for his refusal. The Court, 
however, would not interfere in the matter 
unless the reasons recorded by the .Magistrate 
appear on their face to bo illegal or untenable. 
Ycllappu Durgnji Jadhav v. Emperor, > 

30 Cr. L. J. 1066 ; 

119 I. C. 647 : 31 Bom. L. R. 523 : 

I. R. 1929 Bom. 519 : A. I. R. 1929 Bom. 269. 

S. 208— Scope— Committal, purpose of 

— Magistrate’s refusal to call evidence on behalf 
of accused. 

The purpose of committal proceedings is not 
nicreh' to place on record the. case for the 
prosecution, but to commit to the Court of 
Sessions for trial, an offence which, after having 
heard the evidence for the prosecution and 
for the defence, the learned Magistrate thinks 
has been committed. But while it is intended 
that the prosecution should be allowed to 
adduce all material evidence in support of the 
prosecution case, so it is intended, to be fair, 
that the accused shall also be entitled to 
adduce all material evidence in their defence. 

It is true that under S. 208 (3), a Magistrate • 
can, for reasons to be recorded, refuse to issue 
process to compel the attendance of any 
witness. But it docs not mean that the 
Magistrate shall refuse the application'of the 
accused to call witnesses because these 
witnesses can be called thereafter in the Court 
of Sessions. A committal to tlic Court of 
Sessions is a very serious matter indeed for an 
accused person and he is to be given every 
reasonable oijportunity to show that there is 
no ground to commit him to the Court of 
Session because of the evidence he has adduced 
in his defence. Jashanmol J. Gulrajani v. 
Emperor. 40 Cr. E. ]. 818 (b) : 

183 I. C. 619 : 12 R. S. 64 : 1940 Kar. 95 : 

A. I. R. 1939 Sind 222. 

S. 208 — Scope — Order not in accordance 

with law — Magistrate's power to alter. 

It is true that a Criminal Court has no 
power given to it by the Code to review 
and modify an order which it has oneev 
passed, but then it must have been an order 
such as is contemplated by the Code. If 
the charge, which made the case trialrle 
exclusively by the Court -of Session, could 
not lie for want of sanction, the IMagistrate 
had no jurisdiction to frame it, the framing 
of the charge was ultra vires, and the Magis- 
trate had nothing to alter but was bound 
to ijroceed with the trial according to law. 
Emperor v. Venkatesh Sadashiv. 

11 Cr. L. J. 486 (b) : 

7 I. C. 450 ; 12 Bom. L. R. 521. 

S. 209. 

Sec Criminal trial. 

S. 209. • 

Commitment. 
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Committing Magistrate, duty of . 

Committing Magistrate, power of. 

Cross-examination. 

Discharge. 

Duty of Magistrate. 

Examination of accused. 

Fresh complaint. 

Interference. 

.Turisdiction. 

^Power of District Magisirate. 

^Re%’ision. 

^Scope. 

S. 209 — Commillivg Mnghlralc to 

weigh evidence of direct wilncsscs — Credible, 
meaning of. 

A Committing Magistrate is entitled, at 
any rate to some extent, to weigh the 
evidence of direct witnc.sscs and to pronounce 
as to their credibility. The word credible, 
means entitled to belief. StiUani v. Emperor. 

11 Cr. L. J. 18 : 
4 I. C. 612 ; 10 P. R. 1909 Cr. : 

32 P. W. R. 1909 Cr. 

S. 209 — Commitment — Case triable by 

Court of Session. 

When a Magistrate holding an inquiry into 
a case triable bj' a Court of Session has 
certain evidence put forward by witnesses 
which would make out a prima facie case, 
it is . his duty to make an order of commit- 
, ment. It is not open to him, in comment- 
ing upon the truth or otherwise of the 
depositions made to him, to discuss the pro- 
babilities of the evidence being true. 
Balmaknnd Das v. Emperor. 21 Cr. L. J. 202 : 

I. C. 986 : A. I. R. 1920 Pat. 591. 

S. 2Q9 —Commitment — Case triable by 

Court of Session — Enquiry by Magistrate — Prima 
facie case made out — Procedure. 

Where a prima facie case is made out 
against an accused person in the Court of a 
JIagistrate, and the case is triable exclusively 
by -a Court of Session, the lilagistratc ought 
to commit the accused for trial by that 
Court, and not dispose of the case himself. 
Salideo v. Sarjoo. 21 Cr. L. J. 61 : 

54 I. C. 413 : A. I. R. 1920 All. 9. 

S. 209 — Commitment — Case triable by 

Court of Session— Inquiry by Magistrate — Juris- 
, diction of Magistrate — Discharge. 

A Magistrate holding a preliminary inquiry' 
into a case triable by a Court of .Session 
does not exceed his jurisdiction if he exa- 
mines the credibility of testimony, and 
should not commit a person for trial in the 
Sessions Court if he is of opinion that 
notwithstanding direct evidence the case is 
improbable and the evidence unreliable. 
Munshi Mander v. Karii Blander. 

25 Cr. L. J. 1089 : 
81 1. C. 913 : 6 P. L. T. 146 : 
A. I. R. 1925 Pat. 279. 

S. 209 — Commitment — Case triable by 

Sessions Court — Inquiry by Magistrate — Prima 
facie case, absence of — Magistrate, duty of. 

11 a Magistrate holding an inquiry into a 
case triable by a Court of Session is satisfied 


• Cr. P. CODE (1898), S. 209 

that the charge is without foundation and 
tiiat there arc no sufTicient grounds for 
committing the accused person for trial, 
he is entitled and it is his duty to discharge 
' him. Ganpnl Lai v. Emperor. 

25 Cr. L. J. 795 : 
81 1. C. 315 : 22 A. L. J. 411 : 

46 All. 537 : 
A. I. R. 1924 All. 664. 

S. 209 — Committment — Case triable by 

Court of Session — Magistrate, whether can dis- 
pose of case. 

A Magistrate dealing with a case triable 
by a Court of .Session is not competent to 
dispose of it Iiimscif; lie must committ the 
accused for trial by that Court. Makhni 
V. Farzand AH. ‘ 21 Cr. L. J. 318 : 

55 I. C. 478 : 18 A. L. J. 232 : 
2 U. P. L. R. (A.) 90 ; 
A. I. R. 1920 All. 52. 

S. 209 — Commitment and conviction. 

grounds for. 

Tile intention of the Legislature is to make a 
distinction between grounds for conviction and 
grounds for committing for trial. Satisfactory 
proof of tlic guilt of tlie accused is the ground 
for conviction and satisfactory' evidence to 
go to trial must be regarded as the ground for 

• committing for trial. In re : Mania Manikha 

Padayaehi. 26 Cr. L. J. 1570 : 

90 I. C. 530 : 49 M, L. J. 155 ; 
22 L. W. 755 : 48 Mad. 874 : 
A. I. R. 1925 Mad. 1061. 

S. 209 — Commitment — Duties of Com- 
mitting Magistrate. 

There are cases whicli provide debatable 
ground, where tlie evidence is conflicting and 
lays itself open to suspicion but wliere on the 
other hand it may be true and may’ commend 
itself to certain tribunals. In such cases, the 
Magistmte, even though he may have reason 
to doubt wlietlicr if he were trying the case, 
he would convict, has no right to substitute 
his judgment for the final judgment of the 
Court indicated by law for the trial and to 
arrive at a final decision dismissing the case 
in the way in which he would do if he were the 
trial Court. Even if the evidence is balanced, 
however unevenly' in his opinion, then it is a 
matter which has to be tried and it is his duty' 
to commit it for trial. Ishaq v. Emperor. 

38 Cr. L. J. 659 : 
168 I. C. 958 : 1937 A. L. J. 294 : 
9 R. A. 687 : 1937 A. W. R. 261 : 

A. I. R, 1937 All. 373. 

S. 209 — Commitment on evidence to be 

given in future. 

A commitment of an accused to the Sessions 
must depend on evidence actually before the 
Court and not on evidence that may' be given 
in future. Sreemanta Chatlerjee v. Surendra 
Nath. 16 Cr. L. J. 5 : 

26 I. C. 309 : A. I. R. 1915 Cal. 715. 

S. 209— Commitment — “Sufficient ground 

for committing", meaning oL 
The expression “sufficient ground for comit- 
ting” in S. 209 refers to a case in which the 
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evidence is sufficient to put the accused on his 
trial, and such a case arises when credible 
witnesses make statements which, if believed, 
would sustain a conviction. Mauln v. 
Emperor. 25 Cr. L. J. 238 : 

76 I. C. 702 : 4 Lah. 69 ; 5 L. L. J. 276 : 

A. I. R. 1923 Lah. 337. 


Cr. P. CODE (1898), S. 209 

assessing the evidence should be left to the 
Court of Sessions. In re : Bai Parvati. 

11 Cr. L. J. 692 ; 
8 I. C. 631 : 12 Bom. L. R. 923. 

S. 209— Co77U}iHling Magistrate, powers 

and duties of. 


Ss. 209, 210 and 439 — Cojnmi/mcn/ — 

Co77777iitti77g Magistrate, fU77ctio77s of—Sj/fficicnt 
grounds. 

Where there is credible evidence, which, if 
believed, prhna facie, shows grounds for 
thinking that the accused has committed an i 
offence triable by the Court of Session, it is 
the Magistrate’s duty to commit him to that 
tribunal, and the Magistrate ex-ereises wrong 
discretion if he takes upon himself to discharge j 
the accused, the words “sufficient grounds” in 
S. 209, Cr. P. C., not meaning sufficient grounds , 
for conviction, A I\Iagistrate invested with ■ 
S. 30 powers has no jurisdiction to try an 
offence pr) 7 »a /acic falling under the 1st clause 
of S. 30-t, Penal Code. Hazara Singh v. Bishen 
Singh. 8 Cr. L. J. 263 : ■ 

14 P. R. Cr. 1908 : 3 P. W. R. Cr. 84. , 


All that a Committing Magistrate has to do 
is to see if a prirna facie case has been made 
out, but he is not precluded from draw'ing 
reasonable inferences from facts deposed to 
by the prosecution witnesses where more than \ 
one inference can be drawn and to discharge 
the accused where the evidence is unworthy of 
credit. He has to see whether the evidence 
is such as to render the ease a fit one for the 
.Iur 3 ' to decide between conflicting probabilities 
or whether it clearlj’' points to there being no 
prhna facie case for the accused to meet. 
J77 re : Po77niah Tcrnirrali Vandaya. 

ox r’f T T ono • 

65 I. C. 993 : 42 M. L. J. 49 : 16 L. W.' 460 
1922 M. W. N. 13 : 30 M. L. T. 72 : 

A. I. R. 1922 Mad. 43. 

S. 209 — Co7nniitti77g Magistrate, power 


-S. 209 — Co7)i7nitling Magistrate — Duty 


of- 

Case exclusivelj' triable by Sessions Court— 
Blogistratc is not to weigh evidence or give 
accused benefit of doubt. He should onlj' see 
if there is sufficient evidence to commit 
Alopi Din v. Emperor. 36 Cr. L. J. 1103 

157 I. C. 205 : 1935 A. L. J. 653 
8 R. A. 140 : A. I. R. 1935 All. 366. 

-S. 209 —Cornrnitthig Magistrate, duty of. 


In all Sessions cases it is for the Sessions 
•fudge to weigh the evidence and come to a 
conclusion. The committing Court has only 
to see whether there is evidence which, if 
believed, would sustain a conviction. It is 
not its fuuction to consider the probabilities 
and the' evidence in the ca=o as if it is a trj'ing 
Court. Chi77na777mal v. Konrlareddi. 

28 Cr. L. J. 120 : 

99 I. C. 328 : 38 M. L. T. 135 : 

A. I. R, 1927 Mad. 277. 


of- 

Per JvJ?o.r, J. — The Magistrate holding the 
enquiry has no power to declare an accused 
cither guiltj’ or innocent of the offence with 
which he is charged. He is not a Magistrate 
holding a trial and cannot write a judgment. 
Per Ailman, J. — A Magistrate holding an 
enquiry under Chapter XVIII, Cr. P. C., into 
cases triable bj' the Court of Sessions or the 
High Court, is empowered not only to consider 
whether the evidence for the prosecution, 
furnishes suffie’ent grounds for committing 
the accused for trial, but he can go further 
and weigh that evidence, i. c., consider whether 
it is true. This power, however, should be • 
•sparingly used. Fattu v. Fattu. 

1 Cr. L. J. 519 : 

1 A. L. J. 292 : 1. L. R. 26 All. 564 : 

24 A. W. N. 125. 

' S. 209 — Cross-cxa7ni77atio7i — Preliminary 

hrquiry, 77cccssity of, for connnitrncnl — Prosecu- 
tion witness, cross-cxaminnlion of. by Magistrate, 
if alloxocd. 


S. 209 — Cormniiling Magistrate, duty of 

■ — Discharge. 

Where iii an inquirj' in a case triable bj' the 
Court of Sessions, the prosecution evidence 
pointed both to a dacoity having been 
committed, and to the accused having been 
the persons concerned in the dacoitjq but the 
Magistrate considering this evidence 
improbable and exaggerated rejected it, and 
discharged the accused without there being any 
rebutting evidence : Held, that the Magistrate 
ought not to have discharged the accused. 
Chiranji Lai v. Ram Lai. 1 Cr. L. J. 56 : 

24 A. W. N. 5. 

S. 209— Conwiiitmg Magistrate, duly 

of. 

t^Oiere the Magistrate entertains any real 
doubt as to the weight or quality of the 
evidence, the task of resolving the doubt and 


Where, on a complaint being lodged' against 
two persons under S. 477, I. P. C., the 
Magistrate did not issue any process against 
one but examined him as a witness in the 
course of the inquirj” against the other and 
also cross-examined the complainant’s 
witnesses and after recording the whole 
evidence discharged the accused on the ground 
that in his opinion the evidence was very 
interested and unreliable, but the Sessions 
Judge set aside the order of discharge and 
remanded the case to the Magistrate with 
instructions to commit both the accused : 
//cZd, (1 ) that the Magistrate was well within 
his powers in cross-examining the prosecution 
witnesses . and in considering whether the 
witnesses examined on behalf of the prosecution 
were credible : (2) that in so far as no enquiry 

whatever was made against the' second accused 
under Chapter XVIII of the Cr. P. C., he was 
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not liable to any order of eoininittal by the 
Sessions Court. Emperor v. Bai Mahalnrmt. 

16 Cr. L. J. 747 (b) : ■ 
31 1. C. 347 : 17 Bom. L. R. 910 : 

A. I. R. 1915 Bom. 195. 

S. 209 — Cross-CiVaminntiou — Frocccdtngx 

for commiilal to Sessions — Evidcnrc of rcilncsses 
— ‘CToss-c.ra7)nntttion rcscTi'cd for Sessions Coiirl' 
— Adinissibilifi/ of evidence. 

If tlie cross-e.vaniination of a witness is 
reserved by a i\ln"i.strnlc diiriti" roniniittal 
proceedings of Ids own accord, t lint dcpo‘:ition 
is not complete, and sliould not be admitted 
in evidence at the trial in the Court of .Session. 
But from a mere endorsement of llie Commit- 
ting Magistrate at the end of the deposition 
that cross-e.vaminalion was rc.scrvcd for the 
Sessions Court, it is not proper to infer that 
cross-examination was reserved by the 
Magistrate of his own accord wilhotit giving an , 
opportunitj’ to the accused for ero.ss- 
examination. Emperor v. Mnhrab. 

31 Cr. L. T. 121 : 
120 I. C. 524 : A. I. R. 1930 Sind 54. 

— S. 209 — Dischnrpe — Case c-rrinsn'rltj 

triable by Court of Session. 

It cannot be said that a Magistrate has no 
power whatever to pass an order of diseliargc 
in a case “ exclusively triable by a Court of 
Sessions.” Where the entire prosecution • 
evidence is quite unworthy of credit and i 
bristles with improbabilities and where it is 
clear that the case is foredoomed to failure 
at the Sessions, it is the diity of the 
Subordinate Magistrate to discharge the 
accused. In re : Daniappa Paloi. 

- 15 Cr. L. J. 373 : 
23 I. C. 741 : A. I. R. 1914 Mad. 424. 

S. 209 — Discharge — Case triable by 

Court of Se.ssion — Inquiry. 

An order of discharge is not final order, 
and the offence against an accused person 
who has been discharged may be further 
inquired into by a Magistrate upon further 
evidence if it be forthcoming. The High Court 
has, therefore, full power to revise an order 
of discharge at the instance of .a private 
prosecutor. Mating Illin Gyaw v. Mainig Po 
Sein. 28 Cr. L. J. 219 : 

99 I. C.1019 : 4 Rang. 471 : 
A. I. R. 1927 Rang. 74. 

S. 209 — Discharge — Case triable by 

Sessions Court — Inquiry — Committing Magis- 

trate, power of. 

Where in the course of an inquiry held by 
a Magistrate' into a case triable by the 
Court of Sessions he finds that the evidence 
tendered by the prosecution is totally un- 
worthy of credit, it is his duty, under 
S. 209, to discharge the accused. Ahmad 
V. Emperor. 23 Cr. L. J. 601 : 

68 I. C. 825 : 4 U. P. R. (L.) 108. 

— S. 209 — Discharge — Commitment to Ses- 
sions — Duty of Magistrate. 

A Magistrate holding a preliminary inquiry 
ought to com.mit the accused to the Court 
of Session, when the evidence is enough to 


Cr. P. CODE (1898), S. 209 
put the party on his trial. But where there 
is no credible evidence on which a Court 
could convict, it is the duty of the Magis- 
tmte to discharge the accused. Mattlu v. 
Emperor. 25 Cr. L. J. 238 : 

76 1. C. 702 : 4 Lah. 69 : 5 L. L. J. 276 : 

R. A. I. 1923 Lah. 337. 

S. 209 — Discharge — Committing Magis- 
trate — Discretion to di.sehargc. 

I’nder S. 20!) if a .Magistrate finds that 
there arc not .sufficient grounds for commit- 
ting the accused person for trial — cither 
because there is no evidence .whatever, or 
bccau.se the evidence tendered by the prose- 
cution appear.s to him to be totally unworthy 
of credit, it would be hi.s diitj’ to discharge 
the accused. In re ; Bni Parvati. 

11 Cr. L.J.692: 
8 I. C. 631 : 12 Bom. L. R. 923. 

S. 209 — Discharge — Court discretion of 

— .Magistrate, when to discharge. 

A Magistrate has a di.scrction, under S. 209, 
to discharge an aeensed person if there is 
no evidence whatever against him, or if the 
evidence tendered for the prosecution appears 
to be totally nnworlhj' of credit, but if he 
entertains any real doubt as to the weight 
or quality of the evidence, the task of 
rc.solving that doubt and assessing the 
evidence should be left to the Court of 
Session. Aidas Tekehand v. Saban. 

22 Cr.L.J. 570 : 
62 I. C. 586 : IS S. L. R. 1 : 
A. I. R. 1921 Sind 5. 

S. 209— Discharge— Inquiry before 

commitment — Discharge of accused — Subsidiary 
witnesses not c.vamincd, effect of. 

IVhcn a Committing Magistrate finds that the 
prosecution evidence is totally unworthy of 
credit, it is his duly to discharge the accused. 
Where all the material evidence has been 
heard and disbelieved, an order of discharge 
])a’sscd by a Committing Magistrate should not 
be set aside merely because there were one 
or two subsidiary witnesses who might have 
been called but whose evidence was not 
recorded. Baton Mani v. TIans Bam. 

27 Cr. L. J. 274 : 
92 I. C. 450. 

S. 209 — Discharge — Inquiry — Prose- 
cution evidence, unreliability of — Duly of 
Magistrate. 

If in an inquiry prep.aratory to commitment, 
the evidence tendered for the prosecution is 
totally unworthy of credit, it is not only within 
the power of the Magistrate but it is his duty 
to disch,argc the accused under .S. 209. 

Emperor v. Bai Mahalaccmi. 

16 Cr. L. J. 747 lb) ; 
31 1. C. 347 : 17 Bom. L. R. 910 : 
A. I. R. 1915 Bom. 195. 

S. 209 — Discharge — Magistrate, when 

bound to discharge, 

A Magistrate is bound to discharge an accused 
under’ S. 209, Cr. P. C., if he believes that he 
has committed no offence. Sreemanla 
Chatlerjec v. Surendra Nath. 16 Cr. L. J. 5 : 

26 1. C. 309 : A. I. R. 1915 Cal. 715. 
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S. 209 — Discharge. 

No distinction can be drawn between orders of 
discharge passed under S. 2a:} and siicli orders 
passed under S. 209. Emperor v. Parashram. 

34 Cr. L. J. 564 : 
143 I. C. 289 : 35 Bom. L. R. 245 ; 

57 Bom. 430 : 

I. R. 1933 Bom. 266 : A. I. R. 1933 Bom. 158. 

S. 209 — Discharge of some acettsed — 

Beasons noi recorded before end of trial of ' others 
— Irregularity. 

Where, during the course of a trial of several 
accused, some of them are discharged by the 
Magistrate, the discharge is not illegal merely 
because the reasons for discharge are not re- 
corded till the end of the trial. In re : 
Naramhan. 24 Cr. L. I. 269 : 

71 1. C. 877 : 15 L. W. 552 : 
.1922 M. W. N. 326 : A. I. R. 1922 Mad. 195. 

S. 209— Discharge — Ecvcrsal. 
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S. 209 (2). K. S. Subramania Ayyar v. Szoami- 
kannn Chetty. 34 Cr. L. J. 800 : 

144 I. C. 519 ; 37 L. W. 547 : 
1933 M. W. N. 217 : I. R. 1933 Mad. 424 : 

A. I. R. 1933 Mad. 413. 

Ss. 209, 210, 213 — Discharge — Inquiry 

before commitment — Discretion of Magistrate. 

Where a Slagistrate has heard the evidence 
for the pro.secution w’ith entire disbelief where 
he considers himself in a position to .show that 
the prosecution witnesses are totally unworthy 
of credit, and a fortiori where, after e.xamining 
certain witnesses named on behalf of the accus- 
ed, he comes to the concltisioir that the evi- 
dence given hj^ them is reliable and di.sp roves 
that given by the prosecution witnesses, he is 
well within his discretion in discharging the 
accused and not committing him to the Sessions. 
Dharam Singh v. Joti Prasad. 

16 Cr. L. J. 429 ; 
28 I. C. 1005 : 13 A. L. J. 407 : 


Order of discharge should not he set aside 
unless it is perverse or minifcstly unreason- 
able and inconsistent with an honest apprecia- 
tion of evidence before Court. Emperor v. 
Parashram, 34 Cr. L. I. 564 : 

143 I. C. 289 : 35 Bom. L. R. 245 : 
57 Bom. 430 : I. R. 1933 Bom. 266 : ' 
A. I. R. 1933 Bom. 158. i 

S. 209 — Discharge — Poxocrs of Magis- ' 

tratc. I 

A Magistrate holding enquiry into a c.asc j 
triable exclusively by a Court of Sc.ssion is ■ 
entitled to weigh the evidence produced before ' 
him and to pronounce as to its creditibility , 
and to discharge tlie accused if he is of opinion , 
that tliere is no credible evidence to establish ' 
a prima facie ca«c against him. Mir Abdulla I 
V. Emperor. 11 Cr. L. J. 751 : 1 

8 I. C. 1044 : 215 P. L. R. 1910. | 

! 

S. 209 — Discharge, 1 

There is no reason for making any differentia- 
tion between an order passed under S. 209, and 
one passed under S. 2,53. Zarin v. Emperor. 

35 Cr. JL. J. 1282 : 
151 I. C. 143 : 7 R. Pesh. 13 ; 
A. I. R. 1934 Pesh. 52. 


37 All. 355 : A. I. R. 1915 All. 186. 

Ss. 209, 212, 213 (2), 437, 509—Di.s. 

charge — Committing Magistrate, powers of further 
enquiry — Medical evidence— Expert, opinion of. 

The accused was discharged by the District 
Magistrate. He could only be found guilty if 
the medical evidence of the Assistant Surgeon 
examined by the Magistrate were held incredi- 
ble. On revision in the Cliief Court, notice 
was issued to the accused to show cause why 
further enquiry should not be ordered in the 
ease. Tliis was done by the .Judge after dis- 
cussing the case with the Civil Surgeon of 
Lahore, but no record was made of the opinion 
given by tlie Civil Surgeon. At the hearing, 
the accused tendered written opinions of a 
large number of the leading medical men 
practising in the Punjab supporting the Assis- 
tant Surgeon’s opinion : Held, that the opinions 
were not admissible, nor was admissible any- 
thing which the Civil Surgeon maj' have said. 
Mir Abdulla v. Emperor. 11 Cr. L. J. 751 : 

8 I. C. 1044 : 215 P. L. R. 1910. 

Ss. 209, 436, 437 — Discharge under 

S. 209 in respect of offences not exclusively triable 
by Sessions .Judge — Sessions Judge, xihclher can 
direct commitment to Sessions — Proper procedure. 


S. 209 — Discharge, zohen can be ordered. 

A Magistrate is not compelled to commit to 
Sessions any case in wdiieh he considers that 
conviction is impossible. A M.agistrate must, 
however, exercise a proper discretion in order- 
ing the discharge of any person charged with 
an offence triable only by a Court of Session. 
It is not enough for the Magistrate merely to 
doubt some portions of the prosecution evi- 
dence. He must be satisfied that the prosecu- 
tion will fail and rightly fail in the, Sessions 
Court. Chlieda Khan v. Emperor. 

25 Cr.L.J. 1189: 
82 I. C. 53 : 11 O. L. J. 664 ; 1 O. W. N. 402 ; 

A. I. R. 1925 Oudh 167. 
S. 209 — Discharge, zohen not legal.' 

If a Magistrate had no jurisdiction to entertain 
the complaint, he could certainl}’’ have no juris- 
diction to discharge the accused under 


Where an order of discharge , is made by a 
Magistrate under S. 209, Cr. P. C., in respect 
of offences under Ss. 450 and .380, Penal Code, 
which arc not exclusively triable by a Court 
of.Session, the Sessions .Judge can merely direct 
further inquiry under S. 480, Cr. P. C. ; he 
cannot direct an order of commitment to the 
Sessions Court. Subba Naicher v. Emperor. 

31 Cr. L. J. 459 : 

122 I. C. 788 : 1929 M. W. N. 709 : 

A. I. R. 1930 Mad. 103. 

S. 209 — Duly of Magistrate — Case triable 

by Court of Sessions — Inquiry — Procedure, 

In the case of an inquiry into a case triable 
by the Court of Session, if the Magistrate 
finds that there are not sufficient grounds 
for committal, he must discharge the accused. 
For this purpose he is competent to consider 
the credibility and weigh the probabilities of, 
the evidence. In a matter of reasonable do ubt 
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however, he must not rely upon his own 
opinion. He must keep before him the question 
whether there are lair grounds for concluding 
that the accused is guilty upon the evidenee. 
In other words, where there is a prime facie 
case upon evidence reasonably credible by a 
Court of trial, he should commit. Mating Klin 
Gyaw V. Mating Fo Scin. 

28 Cr. L. J. 219 . 

99 I. C. 1019 : 4 Rang. 471 : 

A. I. R. 1927 Rang. 74. 

S. 209 — Duty of Magistrate — Case triable 

by Sessions Court — Inquiry — Magistrate, whether 
can discharge accused. 

In an inquiry into a case triable bj' the Court 
of Session it is open to the Magistrate to form 
his opinion, with regard to the credibility of the 
witnesses called before him. It is not, however, 
his duty to closely critcise their evidence. If a 
prima facie case is made out, he sliould leave 
it to the Jury at the Sessions to form their 
o^vn view as to the credibility of the evidence. 
But if after hearing the evidence he is satisfied 
that it is not trustworthy and that a conviction 
will not result, he is entitled to record his 
linding and to discharge the accused. Tarapada 
Biswas V. Kalipada Gliose. 

26 Cr. L. J. 117 : 

83 I. C. 677 ; 28 C. W. N. 587 : 

51 Cal. 849 : A. I. R. 1924 Cal. 639. 

S. 209 — Duly of Magistrate — Case triable 

by Sessions Court — Procedure. 

Per Sulainian, J. — The policy of the Legisla- 
ture is that serious offences should be tried 
by Sessions Judges who are ordinarily more 
experienced than Magistrates. They are the 
proper Courts for pronouncing an opinion as 
to the guilt or innocence of accused persons 
in cases triable exclusively by the Sessions 
Court. "Where, however, tlie evidence is wholly 
untrustworthy and the Magistrate is satisfied 
that it cannot lead to a conviction, he would be 
perfectly justified in discharging the accused 
even though he has already framed his charge. 
He should not, however, try to weigh the pro- 
babilities of the case and then after balancing 
I the evidence on both sides, decide whether the 
guilt'of the accused has or has not been con- 
clusively proved. Akbar AH v. Baja Bahadur. 

' ' 27 Cr. L. J. 2 : 

91 1. C. 34 : 24 A. L. J. 133 : 

A. I. R. 1925 All. 670. 

S. 209 — Duly of Magistrate — Commit- 
ment — Accused, when to be committed — Order 
discharging accused, reasons for— Sessions Judge, 
powers of. 

The report made to the Police of a dacoity 
mentioned, among others, one C but the 
senior invesTigating officer^ dropped proceed- 
ings against C, and certain other persons 
were committed to Sessions and convicted. 
On appeal the Judicial Commissioner passed 
an order directing that the charge against C 
be inquired into and dealt with according to 
law. The Magistrate who held the inquiry, 
after recording the prosecution evidence, 
discharged C. but the Sessions Judge set 
aside the order of discharge and committed 
C to Sessions. C filed a petition of revision : 
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j Held, that in the face of the Judicial Com- 
I missioner’s order directing that the accused 
j should be put on his trial, the Magistrate 
was ill-advised in refusing to commit the 
accused to Sessions. Chhcila Khan v. Emperor. 

I 25 Cr. L. J. 1189 : 

82 I. C. S3 : 11 O. L. J. 664: 

1 O. W. N. 402 : 

A. I. R. 1925 Oudh 167. 

S. 209 — Duty of Magistrate — Discharge 

. —Evidence, necessary for — Magistrate, if pre- 
' eluded from finding that prosecution case is 
false. 

j The Committing aiagistrate is bound to 
I weigh the evidence of the witnesses who 
appear before him. If he does not, his pro- 
ceedings are farcical. He should not, of course, 
require the same high staiiHard of proof 
for the prosecution which he would require in 
cases which he can himself finally dispose of. 
If there merely exists in his mind a 'reason- 
able doubt as to the truth or otherwise of 
the evidence before him, he should commit 
the accused for trial and leave tlie Sessions 
Court to appreciate the evidence for itself. 
But this is not to say that he is precluded 
I from finding that the prosecution case is 
• false. If that is the only conclusion to 
, which the evidence lead him, he would be 
j failing in his manifest duty if he did not 
I record his finding and discharge the accused. 

' In re : Endapalle Ella Beddi. 
i 38 Cr. L, J. 703 : 

i 169 I. C. 102 ; 1937 M. W. N. 324 : 

; 9 R. M. 687 : 45 L. W. 643 : 

I A. I. R. 1937 Mad. 654. 

■ S. 209 — Duly of Magistrate — Inquiry 

j into case triable by Court of Session. 

I It is the duty of a Magistrate inquiring into 
I a case triable by the Court of Session, if 
I the evidence is adequate, to com- 

I mit .the case for trial and leave the ultimate 
judicial decision to the trial Court; but if he 
I has reason to think and is prepared to 
( state for judicial reasons, in the exercise 
of his discretion in his committal order, 
that there is a possibility of an alternative 
view to that which is set out in the charge 
originally made, he ean always commit the 
accused for trial on two or more alterna- 
tiv'e charges. What he cannot do is to shut 
the door finally to the p)ossibility of a trial 
upon evidence which prima facie is capable 
of interpretation to support graver charge. 
Where the evidence is conflicting and lays 
itself open to suspicion, but where on the 
other hand it may be true, and may com- 
mend itself to certain tribunals, the Magis- 
trate, even though he may have reason to 
doubt whether if he were trying the case, 
he would convict, has no right to substitute 
his judgment for the final judgment of the 
Court indicated by law for the trial and to 
arrive at final decision dismissing the case 
in the way in which he would do if he were 
the trial Court. If the evidence is balanced, 
however unevenly in his opinion,- then it is 
a matter which is to be tried, and it 
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is his duty to commit the case for 
trial. Emperor v. Allah Mahr. 

28 Cr. L. J. 281 t 
100 I. C. 361 ; 25 A. L. J. 191 : 

49 All. 443 : A. I. R. 1927 All. 279. 

S. 209 — Duly of Magistrate — Inquiry 

into Sessions case — Evidence, consideration of — 
Magistrate, duty of. 

It is the duty of a Magistrate when inquir- 
ing into a Sessions case to consider whether 
the evidence is credible' or not, and though 
in case of doubt, he may be justified in leav- 
ing it for the Jury to decide, when he is 
convinced that the evidence is false, it is 
his duty to discharge the accused. Kasim 
AH v. Sarada Kripa Laba. 

27 Cr. L. I. 509 : 

93 I. C. 973 ; 30 C. W. N. 336 : 

A. I. R. 1926 Cal. 528. 

— S. 209 — Duty of Magistrate — Inquiry 

Magistrate, duty of — Discharge, order of, when 
can be passed. 

If the inquiring Magistrate on the evidence 
before him comes to the conclusion that the 
charge is groundless, then he should discharge 
and not commit for trial. For a charge 
being groundless, it is not necessary that there 
should be no evidence at all of the charge. 
That will be a case of there being no evi- 
dence of the charge at all and not a case of the 
charge being groundless. What tfie inquiring 
Magistrate has got to try and determine is ' 
not whether the case has been made out | 
but only whether there is a case for trial. 
There is always a case for trial when the 
evidence is of such a nature that the guilt of 
the accused can be held to be proved or 
disproved only as the result of valuing and 
weighing of the evidence. In re : Mania Mani- 
kha Padayachi. 26 Cr. L. J. 1570 : 

90 I. C. 530 : 49 M. L. J. 155 : 

22 L. W. 755 : 48 Mad. 874 : 

A. I. R. 1925 Mad. 1061. 

Ss. 209, 213 — Duty of Magistrate — Case 

triable by Sessions Court — Evidence disbelieved by 
Magistrate — Discharge. 

If a Magistrate hearing a charge triable by 
the Court of Session comes to the conclu- ' 
sion that the evidence before him is totally j 
imtr’Jstworthy aud that there is no reasonable i 
possibility of the case resulitng in a convic- 
tion, he is entitled, and it is, indeed, his 
duty, to discharge the accused under S. 209. 
The same result follows if he comes to a 
similar conclusion after framing a charge and 
hearing witnesses for the defence under 
S. 2ia (2). This discretion must, however, 
be carefully exercised, and wherever there 
is a possibility that different Courts might 
take different views of the evidence, the 
Blagistrate, even though he may himself 
not think the evidence sufficient for a 
conviction, should leave it to the Sessions 
Court to pronounee finallj' upon the matter. 
Akbar AH v. Raja Bahadur. 

27 Cr. L. J. 2 : 

91 1. C. 34 : 24 A. L. J. 133 : 

A. I. R. 1925 All. 670. 
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Ss. 209, 364 — Examination of accused — 

Court, discretion of. 

The examination of an accused, prior to 
commitment, is in the discretion of the Magis- 
trate. If the accused is unwilling to submit 
to examination, it is sufficient for the Magis- 
trate to make a note to that effect. The 
provisions of S. 364 have no application to 
such examination. Emperor v. Dosu. 

18 Cr. L. J. 913 : 

421. C. 145 : 11 S. L. R. 52 ; 
A. I. R. 1917 Sind 24. 

S. 209, 437 — Fresh complaint — Accused, 

discharge of — Order upheld in revision — Fresh 
complaint on same facts, if competent. 

Where an accused person has been discharged 
under S. 209, and the order of discharge has 
been upheld by a higher authority, it is not 
competent for a Magistrate to entertain a 
second complaint on the same charge. Shah 
Mohamed v. Emperor. '28 Cr. L. J. 57 : 

99 I. C. 89 : A. I. R. 1938 Sind 49. 

S. 209 — Interference — Discharge under 

S. 209 — Sessioyrs Judge, when can interfere. 

With an order of discharge under S. 209, 
a Sessions Judge should only interfere if he 
finds that the order of the inquiring Court 
was perverse or foolish or manifestly against 
the weight of the evidence, or that the Magis- 
trate had, flailed to record all the evidence. 
Fazal Razak v. Emperor. 38 Cr. L. J. 427 : 

167 I. C. 602 : 9 R. Pesh. 88 : 

A. I. R. 1937 Pesh. 12. 

Ss. 209, 437 — Jurisdiction — Penal Code 

{Act XLV of 1S60) Ss. 304, Part. II, 149, 325-149 
— Charge tinder — Magistrate after enquiry 
finding that offence fell under S. 325-149 — Com- 
plainanVs application under S. 437 — Sessions 
Judge finding offence to be under S. 302 — Re- 

I trial ordered on ground of want of jurisdiction 
of trial Court — Held, Magistrate had jurisdiction 
to decide nature of offence — Order for re-trial 
set aside, 

; Certain persons were accused of having formed 

j an unlawful assembly with the common object 
of beating some persons, and in prosecution 
of that common object, having committed 
murder or culpable homicide not amounting 
to murder. The S. 30-Magistrate before whom 
the enquiry took place, charged them under 
S, 304, Part 11-149 and 325-149, Penal Code. 
After a careful enquiry he came to the conclu- 
sion that there was no intention to cause 
death and convicted the accused under Ss. 325- 
149. On the complainant’s application under 
S. 437, Cr. P. C., the Sessions Judge directed 
the accused to be tried under S. 302, holding 
that the IMagistrate had no jurisdiction to try 
the accused. He held that the trial was with- 
out jurisdiction and ordered that the accused 
be committed for trial to the Sessions Court : 
Held, that under S. 209, the Magistrate had 
jurisdiction to decide whether the offence was 
triable by the Sessions Court or was triable 
by himself. There was nothing to show that 
the trial Magistrate snatched at any jurisdic- 
tion or perversely held that the offence was 
one triable by himself in order to minimize 
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the offence. It is more a case of an honest 
difference of opinion on a subject which is 
always open to doubt and difference of opinion. 
It was, however, useless, tin matters of doubt, 
to subject the aeeused to the costs and strain 
of a re-trial and hence the order of tlie Sessions 
Judge directing a re-trial to himself should be 
set aside. Kirpal Singh v. Emperor. 

38 Cr. L. I. 992 : 

170 I. C. 780 ; 39 P. L. R. 444 : 

10 R. L. 148 : A. I. R. 1937 Lah. 217. 

Ss. 209, 437 — Jurisdiction — Rejection 

of application la set aside discharge— Order for 
commitment on fresh materials, legality of — 
Jurisdiction of Session Judge. 

The petitioners who were accused along with 
another person under Ss. 307 and 32G, Penal 
Code, were discharged by the Committing 
Magistrate under S. 209, Cr. P. C. Before the 
commencement of the trial an application was 
made to the Sessions Judge for setting aside 
the order of discharge but this application was 
summarily rejected. At a later stage when 
all the evidence was before him, the Sessions 
Judge came to the conclusion that the peti- I 
tioners were improperly discharged and 
directed that the petitioners should be com- ' 
mitted for trial : Held, that the Sessions | 
Judge had jurisdiction, notwithstanding his t 
prior order, to direct the commitment of the ' 
petitioners. Debidas Karmahar v. Emperor. 

31 Cr. L. J. 260 : 

121 1, C. 401 : 33 C. W. N. 974 : 

A. I. R. 1930 Cal. 61. 

— S. 209 — Power of District Magistrate — 

Discharge by Magistrate — Commitment to Ses- 
sions by District Magistrate. 

Where the accused is discharged by the Magis- 
trate, the District Magistrate has power to 
examine the evidence and if he finds a prima 
facie case established against the accused, to 
make an order of commitment to the Court 
of Session. Balmakund Das v. Emperor. 

21 Cr. L. J. 202 : 

54 I. C. 986 : A. I. R. 1920 Pat. 591. 

— Ss. 209, 437 — Powers of District Magis- 

trate — Enquiry in respect of two offences — Charge 
framed in respect of only one offence — Further 
enquiry. 

Accused was placed before a Second Class 
Magistrate for trial on charges under Ss. 307 
and 323 of the Penal Code. The Magistrate 
framed a charge under S. 323 only and 
directed the accused to enter on his defence. 
The District Magistrate called for the record 
and after giving notice to the accused and 
hearing his Counsel, directed a further enquiry 
in respect of the charge under S. 307 : Held, 
that the order of the Magistrate framing a 
charge under S. 323 amounted to a discharge 
of the accused under S. 307 and that, there- 
fore, the District Magistrate had power to 
direct further enquiry in respect of the latter 
offence. Shea JSSarayan Singh v. Radha Ram. 

20 Cr. L. J. 778 : 

53 I. C. 618 : 17 A. L. J. 1093 ; 

1 U. P. L. R. (A.) 193 : 42 All. 128 : 

A, I. R. 1919 All. 66. 
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' Ss. 209, 437 — Powers of District Magis- 

, irate — Magistrate refusing to charge accused with 
I offence triable by Court of Session — Discharge or 
j acquittal — District Magistrate’s order of committal 
I to Sessions, legality of. 

1 Certain persons were charged before a Magis- 
' trate of the First Class under Ss. 424 and 
50G, Part II of the Penal Code and acquitted. 
Subsequently the complainant made several 
applications to him to frame a charge against 
the accused under S. 305, Penal Code, and 
commit the accused to the Court of Session. 
The Magistrate put the application on record 
' but declined to entertain them. The com- 
plainant, thereupon, moved the District 
Magistrate who acting under S. 487 of the 
' Cr. P. C., framed a charge against the ac- 
I cused and committed them to take their trial 
before the Court of Session. On its being 
contended, on revision, that the order of the 
District Magistrate was illegal on the ground 
that the accused had been acquitted and not 
discharged : Held, that the order of the Magis- 
trate was in substance an order discharging 
the accused in respect of an alleged offence 
under S. 305, Penal Code, and that the Dis- 
trict IMagistrate had jurisdiction to make the 
order sought to be revised. Khanu v. Em- 
peror. 25 Cr. L. I. 1368 : 

82 I. C. 760 : A. I. R. 1925 Sind 190. 

S. 209 — Revision — Order of Sessions 

Judge directing committal — Remedy. 

IMiere a Sessions Judge set aside an order 
I of discharge passed by a Magistrate and directed 
that the case should bo committed to his 
Court, the person prejudicially affected by 
such order has the right to apply to the High 
Court in revision to set aside the order, and 
if he can show that it is an order which 
ought not to have been made and which the 
circumstances could not justify any Sessions 
Judge in making, the High Court has juris- 
diction to reverse or modify such order. 
There is no other form of procedure by which 
such an order can be judicially reviewed. 
Emperor v. Allah Mahr. 28 Cr. L. J. 281 ; 

100 I. C. 361 : 25 A. L. J. 191 ; 

49 All. 443 ; A. I, R. 1927 All. 279, 

Ss. 209, 210— Scope— Case triable by 

Sessions Court. 

In cases triable by the Court of Session, only 
one trial is contemplated and the inquiry 
before the Magistrate is only in the nature of 
a preliminary inquiry. Ss. 209 and 210 of the 
Cr. P. C. speak only of there being or not being 
sufficient grounds for committing the accused 
for trial. When the Legislature speaks of suffi- 
cient grounds for committing for trial, it should 
not be supposed to have spoken of sufficient 
grounds for conviction and, similarly, when the 
Legislature speaks of there not being sufficient 
grounds for committing for trial, it should not 
be supposed to have spoken of _ there not 
being sufficient grounds for conviction. Jti re : 
Monia Manikha Padayachi. 

26 Cr. L. J. 1570 : 

90 I. C. 530 : 49 M. L. J. 155 : 

22 L. W. 755 : 48 Mad. 874 : 

A, I. R. 1925 Mad. 1061, 
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S. 210. 

See Cr. P. C., S. 209. 

S. 210 — Addition of charge — Discretion. 

There is nothing in the law which compels a 
Magistrate to frame that charge, which, on 
•the most heinous view of the circumstances 
indicated by the evidence, is the gravest 
possible charge. The addition of a grave 
charge without any solid and reasonable 
ground for the addition and any support for it 
in the evidence, simply for the sake of commit- 
ting the case to the Sessions, is highly improper, 
inasmuch as it throws on the Sessions Court 
the burden of trying cases which can well be 
tried and disposed of by the Magistrate. 
Emperor v. Mahamnied Khan Raja Khan 
Pathan. 9 Cr. L. J. 163 : 

1 1. C. 104 : 11 Bom. L. R. 18 : 

5 M. L. T. 225. 

S. 210 — Admissibility in Evidence — 

Bengal Municipal Act {III B. C. of 1SS4) S. 251 
Chemical Examiner, report of, zohether admissible 
in evidenee without examination of Chemical 
Examiner. 

A report of the Chemical Examiner made 
prior to the institution of proceedings under 
S. 251 of the Bengal Municipal Act is not 
admissible in evidence without the e.xamination 
of the Chemical Examiner himself. Chauth 
Mull V. Emperor. 20 Cr. L. J. 266 : 

50 I. C. 26 : A. I. R. 1919 Pat. 139. 

S. 210 — Commitment — Case not exclu- 
sively triable by Sessions Court — Reasons to be 
stated. 

If a Magistrate thinks that a case not exclu- 
sively triable by the Court of Sessions must be 
committed, he must state his ground in the 
order so as to enable the High Court to judge 
whether the committal is a sound exercise of 
the discretionary power. Emperor v. Mohamad 
Khan Rajakhan Pathan. 9 Cr. L. J. 163 : 

1 I. C. 104 : 11 B6m. L. R. 18 : 

5 M. L. T. 225. 

S. 210 — Commitment when permissible 

— Sufficient grounds for commitment — District 
Magistrate ordering commitment to be made. 

S. 210 requires that a charge should be fram- 
ed and commitment made only when “the 
Magistrate is satisfied that there are sufficient 
grounds for committing.” The requirement 
that the grounds for committing the case should 
be sufficient must be taken as excluding all 
cases in which , the alleged grounds for com- 
mitment appear insufficient whatever the 
reason of this insufficiency may be, and is not 
limited to a requirement for merely formal 
allegations whether credible or not as to the 
essentials of the alleged offence. A District 
Magistrate is not justified in calling on a 
Subordinate Magistrate to commit a case unless 
it can be shown that if that Magistrate was not 
satisfied as required by S. 210, that he ought 
to have .been satisfied, that is to say it ought 
to appear that the Magistrate had no ground 
for discrediting the evidence adduced for the 
Crown as well as that the evidence relates to 


[ Cr. P. CODE (1898), S. 210 
facts sufficient to form the basis for a convic- 
tion. Emperor V. Rawji Hari. 

5 Cr. L. J. 213 : 

9 Bom. L. R. 225. 

S. 210 — Committing Magistrate, duty 

of- 

In a Sessions case it is not sufficient for a 
Committing Magistrate to say that a prima 
facie case lias been made out and thus to 
relieve himself of further responsibility in the 
case. If the Police has not sent up all the 
material witnesses, it is the Committing 
Magistrate’s duty to examine them himself in 
order to determine which side is speaking the 
truth. Ram Pershad Tewari v. Emperor. 

26 Cr. L. J. 1589 : 

90 I. C. 661 : A. I. R. 1926 Pat. 5. 

S. 210 — Discretion — Commitment by 

Magistrate. ' . 

The law gives a discretion to iNIagistrate, em- 
powered to commit cases to the Sessions Court, 
to decide Avhether a certain case should be 
committed or not, but the discretion, being 
judicial, must be exercised with care and on 
some proper ground. 

Emperor v. Mohammad Khan Raja Khan 
Palhan. 9 Cr. L. J. 163. 

1 1. C. 104: 11 Bom. L. R. 18 : 

5 M. L. T. -225. 

S. 210, 426 — Discharge— Case triable by 

Court of Session — Magistrate, jurisdicion of, to 
discharge accused. 

A Magistrate holding an inquiry in a case 
triable by a Court of Session is required under 
S. 210 to commit the accused' if he is satisfied 
that there are grounds for so doing, but if, after 
weighing the evidence and examining its credi- 
bility, he comes to the conclusion that the pro- 
secution case is improbable, and the evidence 
unreliable, he has jurisdiction to discharge the 
accused. Tinhouri v. Emperor. 

21 Cr. L. J. 328: 

’ 55 I. C. 600 : 1. P. L T. 153: 

A. I. R. 1920 Pat. 46. 

S. 210 — Procedure — Magistrate’s dis- 
cretion to summon and examine witnesses for 
defence before or after framing charge. 

S. 210, in requiring “the evidence referred to 
in S. 20S, Sub-s. (1) and (2)” to be record- 
ed before a charge is drawn up, does not 
require a Blagistrate to record the evidence 
of witnesses whom, in the exercise of the dis- 
cretion given by Sub-s. (3) he has deemed 
it unnecessary to sommon. Therefore, the 
accused is not entitled to delay asking the 
Magistrate to summon his witnesses until the 
last moment before the charge is drawn up 
and then require him to summon and examine 
his witnesses, as such a procedure would lead 
to undue delay in the commitment of cases and 
the evils which such delay would entail. Sess- 
ions Judge of Coimbatore v. Immudi Kumara 
Kangaya. 13 Cr. L. J. 778: 

17 I. C. 410 : 23 M. L. J. 368; 

13. M. L. T. 166 : 1912 M. W. N. 1243. 

Ss. 210, 436 — Revision — Dicharge by 

Committing Magistrate — Commital by District 
Magistrate — Interference by High Court. 
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Where a District JIagistrale, acting under S. 
430, disagrees ulth an order of discharge by a 
Magistrate, and directs tlic comniitinent of the 
accused to the Court of Session, tlic High Court 
has justification to go into tlic evidence in 
order to ascertain whctlicr the order of the 
District Magistrate is or is not justified and if 
it finds no justification for the order, it will 
direct the discliarge of the accused. 

Tinkouri v. Emperor. 21 Cr. L. J. 328 

55 I. C. 600 ; 1 P. L. T. 153 ; 
A. I. R. 1920 Pat. 46. 

S. 211. 


Cr. P. CODE (1898), S. 211 

j In a Sessions case when the accused flies 
before the JIagistratc a list of witnesses to be 
I examined at the trial, the witnesses named 
1 therein must be summoned and made to be 
I present at the trial, and if tiicy are not present, 
their attendance has to be secured by some 
i means by the Crown. Enn Mamud Sarkar v. 
Emperor. 32 Cr. L. J. 316 : 

129 I. C. 353 : 34 C. W. N. 1014 : 
58 Cal. 412 : I. R. 1931 Cal. 161 ; 

A. I. R. 1931 Cal, 6. 

S. 211 — Defence evidence — Duly of 

Court. 


See also (i) Cr. P. C., S. 201. 

(it) Criminal trial. 

S. 211 — Charge, framing of. 

If I he prosecution be in some doubt whether 
the offence disclosed was one of abduction or 
of kidnapping, charges may be framed on both 
and the verdict of tlie jurj’ may be taken on 
both. Muhammad Ali v. Emperor. 

34 Cr. L. J. 1107 : 
145 I. C. 925 : 6 R. C. 172 : 
A. I. R. 1933 Cal. 194. 


The accused must be informed of the necessity 
of giving his list of witnesses or of the fact 
that he has tlic right to give in such list. 
I Muhammad Sharif v. Emperor. 

35 Cr L. J. 616 : 
148 I. C. 159 ; 35 P. L. R. 312 ; 
6 R. L. 510 (2) : A. I. R. 1934 Lah. 23 (1), 

S. 211 — Defence evidence — Duly of 

! Magistrate. 

A Magistrate is under 8,211 (1), Cr, P. C., 

' bound to require the accused, to give a list of 
the witnesses he diisircs to call. It is not 


S. 211,216 — Charge, alteration in — Eight 

of accused. 

When amendments and additions to the 
I charges are made after the commencement of 
the trial, the prosecutor and the accused have 
the right not only to re-call and re-summon any 
witness who may have been exam ned but also 
to call any further witnesses who the Court 
may think to be material. A request to sum- 
mon a fresh udtness under S. 211 can only be 
refused on the ground that the evidence of* the 
witness is not thought bj' the Court to be 
material, Musabru v. Emperor. 

41 Cr. L. T. 931 : 
190 I. C. 517 : 21 P. L. T. 13 : 
19 Pat, 413 : 7 B, R, 67 : 13 R, P. 230 : 

A. I. R, 1940 Pat. 355. 
S. 211 — Defence evidence. 

Accused lias no right to examine witne.s.scs not 
' iti list_ supplied by accused. But .Judge has 
discretion to summon any other material wit- i 
nesses for the defence. Misri Lai v. Emperor. 

35 Cr. L. J. 591 ; 
147 I. C. 1197 : 1934 A. L. J. 67 : 

6 R. A. 628 : 3 A. W. R. 241 ; 
A. I. R, 1934 All. 372. 

St 211 — Defence evidence — Duly of 

Court. 

Commitment order on .Inly 27 — List of wit- 
nesses filed in Sessions Court on August 7 but 
rejected on September 2 — Applieation on 12th 
September to summon and undertaking not to 
ask further adjournment also rejected. Though 
accused cannot claim summons as of right : 
Held, opportunity should have been given to 
him. Fazal Hussain v. Emperor. 

35 Cr. L. J. 1034 : 
149 I. C. 1046 : 6 R. L. 788 : 
A. I. R. 1934 Lah. 250. 

S, 211 — Defence evidence — • Duty of 

Court. 


, I cnougii to put to iiim the question : “Have 
i you any evidence” ; since the question is ambi- 
guous and might suggest only to the accused an 
* enquiry as to whctlicr he had witnesses ready 
' in Courl. Emperor v Kondi Eaghu. 

' 2 Cr. L. J. 601 : 

7 Bom. L. R. 723. 

S. 211 — Defence, of cvidcnce—Duly of 

Sessions Courl to enforce allcudancc of accused's 
' witnesses. 

An accused, who has complied with the re- 
quiremenfs of S. 211, Cr. P. C., and has put in 
I at once his list of defence witnesses, is entitled 
as of right to have the attendance of those 
witnesses at the Sessions trial enforced in the 
event oT their ignoring, or failing to comply 
with the summons. IVlicn processes have been 
issued by the Court, it is the duty of the Court 
to enforce them. Kali Bilash Hazra v. Empe- 
' Tor. 31 Cr. L. J. 695 : 

124 I. C. 513 : A. I. R. 1930 Cal. 188. 

S. 211 — Defence evidence — Failure of 

accused to give list of tvilncsscs—Cons'cgucnl 
absence of defence tvilncsses — Conviction — Preju- 
dice. 

Where an accused person after being charged 
in the Committing Magistrate’s Court stated 
that a list of defence witnesses would be filed 
and filed no li.st though a period of more than 
one month elapsed between the commitment 
and the commencement of his trial in the 
Sessions Court and there was no kind of appli- 
cation in this respect throughout the whole 
record, nor -was there anything to show that he 
ever made a verbal representation to the 
Sessions Judge ; while on the contrary, on being 
questioned by the Sessions Judge personally as 
to if he had to produce any defence, he said 
“no” and in consequence, no defence witnesses 
were summoned in the Sessions Court : Held, 
tliat there eould be onij' one explanation of it 
that the accused had no witnesses to produce 
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and that no prejudice had occurred to the accused 
by action of the Courts below representing his 
defence. Abdul Wahab v. Emperor. 

25 Cr. L. J. 97 : 
76 I. C. 97. 

S. 211 — Defence evidence — List of de- 
fence witnesses filed at late stage — Absence of 
witness — Adjournment to. 

Where an accused person does not file a list of 
witnesses under S. 211, Cr. P. C., he is not as 
of right entitled to an adjournment of the 
trial by reason of the fact that one of the 
witnesses summoned at his request at a late 
stage has not turned up. Nazir Singh v. 
Emperor. T1 Cr. L. J. 134 : 

91 I. C. 806 : 7 L. L. J. 428 : 
A. I. R. 1925 Lah. 557. 

Ss. 211, 216 — Defence evidence — List of 

defence loitnesses, when should be presented. j 

It is not desirable that the presentation of the ■ 
list of defence witnesses should be postponed ' 
till the last minute when tlie Code contemplates ' 
that it should be done at tlie time when the 
charge is framed. Tlie Magistrate departs 
from the order of procedure in S. 210 and the 
following sections wliere he simultaneously 
frames the charge and passes an order of 
commitment. Musabru v. Emperor. 

41 Cr. L. J. 931 : 
190 I. C. 517 : 21 P; L. T. 13 : 
19 Pat. 413 : 7 B. R. 67 : 
13 R. P. 230 ; A. I. R. 1940 Pat. 355. 

S. 211 — Defence evidence — List of wit- 
nesses filed in Sessions Court— Procedure. 

In a case where the list presented to the 
Sessions .Judge was not a list of witnesses in 
addition to the number already summoned but 
was the first list which had been presented 
to any officer, it is desirable to summon at 
least some of the witnesses regarding the effect 
of whose testimony some explanation could be 
given. Musabru v. Emperor. 

41 Cr. L. J. 931 : 
190 I. C. 517 : 21 P. L. T. 13 : 
19 Pat. 413 : 7 B. R. 67 : 

13 R. P. 230 : 
A. I. R. 1940 Pat. 355. 

S. 211 — Procedure — Defence evidence — 

List of witnesses presented by accused to Sessions 
Judge. 

There is a departure from the procedure 
contemplated by the Code when accused 
present their list of witnesses not to the Magis- 
trate under S. 211 (2), Cr. P. C. but to the 
Sessions Judge and probably the most correct 
procedure for the Sessions Jndge at that time 
is at once to forward the application to the 
Committing Magistrate for disposal under 
S. 211 (2). Musabru v. Emperor. 

41 Cr. L. J. 931 ; 
190 I. C. 517 : 21 P. L. T. 13 ; 
19 Pat. 413 : 7 B. R. 67 : 

13 R. P. 230 : 
A. I. R. 1940 Pat. 355. 

S. 211 — Defence evidence — List of wit- 
nesses, when to be filed. 

It is oridinarily incumbent on the accused to 
put in his list of defence witnesses at once, that 


Cr. P. CODE (1898), S. 212 

is to say, on the day when the order of com- 
mitment is made, and if he does^ not do so, the 
Magistrate will have a discretion to allow or 
not to allow any such application if it is made 
on .any subsequent date. If, however, such an 
application is made and is allowed, then the 
application whether under Sub-s. (1) or 
Sub-s. (2) will be governed by the same 
principle. Kali Bilash Hazra v. Emperor. 

31 Cr. L. J. 695 : 
124 I. C. 513 : A. I. R. 1930 Cal. 188. 

S. 211 — Defence evidence — Power to 

accept supplementary list of witnesses — Discretion 
of Court. 

The power to accept the supplementary list of 
witnesses in any case is a discretionary power 
and the discretion of the Magistrate is to be 
exercised in accordance with S. 210 and subject 
to tlie provisos in that section. Musabru v. 
Emperor. 41 Cr. L. J. 931 : 

190 I. C. 517 : 21 P. L. T. 13 : 
19 Pat. 413 : 7 B. R. 67 : 
13 R. P. 230 ; A. I. R. 1940 Pat. 355. 

S. 211 — Defence evidence — Right of 

accused. 

Where tlicrc has been filed a list of defence 
witnesses in the Magistrate’s Court by the 
accused, tliere is a compliance with the require- 
I ments of S. 211. He is, therefore, as of right, 
entitled to iiave the witnesses mentioned in the 
list summoned. Kundanlal v. Emperor. 

36 Cr. L. J. 889 : 
156 I. C. 258 : 29 S. L. R. 64 : 
7 R. S. 237 : A. I. R. 1935 Sind 69. 

S. 211 — Defence evidence — Witnesses for 

defence summoned, but not in attendance — Appli- 
cation at late stage to enforce their attendance, 
refusal of, effect oj. 

Accused, before the Committing Magistrate, 
filed a list of his witnesses and they were 
summoned to attend the Sessions Court. Some 
of them, however, failed to attend and, when 
all the defence witnesses who had attended 
had been examined and the case was ready 
for hearing arguments, the accused made an 
application to enforce attendance of the absent 
witnesses, but the Sessions Judge refused the 
application on the sole ground that it should 
have been made earlier : Held, that as the 
refusal of the application was not based on the 
ground that the Judge was satisfied that the 
evidence of the witnesses would be immaterial, 
his refusal had vitiated the trial. Foijuddi 
V. Emperor. 21 Cr- L. J. 842 : 

58 I. C. 922 ; 24 C. W. N. 527 ; 
47 Cal. 758 : A. I. R. 1920 Cal. 531. 

S. 211 — Procedure — Attendance of some 

witnesses, not enforced — Effect. 

A conviction will not, however, be set aside 
on the mere ground that attendance of some 
of the witnesses was not enforeed, if the Court 
is satisfied that those witnesses were not 
material witnesses and that the accused has not 
been prejudiced. Kali Bilash Hazra v. Emperor. 

31 Cr. L. J. 695 : 
124 I. C. 513 : A. I. R. 1930 Cal. 188. 

g_ 212. 

See Cr. P. C., S. 208. 
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I Cr. P. CODE (1898), S. 213 


Ss. 212, 213 — Defence evidence — Duty 

of Magistrate. 

Though it is left to the discretion of a Magis- 
trate to examine witnesses for tlie defence after 
the charge is drawn up and then to cancel the 
charge and discharge the accused, the Cr. P. C. 
does not compel a Magistrate to summon and 
examine witnesses for the defence after a cliarge 
has been drawn up or even before the charge 
has been drawn up, for reasons to be recorded, 
if the Magistrate deems it unnecessary to do so. 
Sessions Judge of Coimbatore v. Immvdi Kumari 
'Kangaya. 13 Cr. L. J. 778 : 

17 I. C. 410 : 23 M. L. J. 368 : 

13 M. L. J. 166 ; 

1912 M. W. N. 1243. 

S. 213. 

Sec also (r) Cr. P. C. 1898 : Ss. 177, 208. 
(n) Criminal trial. 


i has jurisdiction to trj' a case that has been 
I committed to him for trial, and if the trial is 
I legally held, an irregularity in the commitment 
I would not vitiate the proceedings in the 
] Sessions Court. Kasem MoUa v. Emperor. 

26 Cr. L. J. 1560 : 
90 I. C. 440 : 42 C. L. J. 114 ; 
A. I. R. 1926 Cal. 410: 

I S. 213 — Discharge. 

Case triable exclusively by Sessions Judge — 
Trying Magistrate discharging accused reject- 
ing evidence as untrustworthy — Procedure is 
legal — Accused, held properly discharged. 
Moyia v. Harlans Prasad. 34 Cr. L. J. 1201 : 

146 I. C. 160 : 1933 A. L. J. 1115 : 
6 R. A. 265 : A. I. R. 1933 All. 482 (2) : 

I S. 213 — Discharge — Discharge of 

I accused — Case triable by Court of Session — 

' Magistrate, poiucr of, to discharge. 


S. 213. 

Sec also (i) Coroners Act. 

S. 213, Sub-s. (2) — Charac — Charge against 

accused framed before CTOss-eaamination of 
prosecution tvitnesscs — Subsequent cross-exami- 
nation — Conccllation of charge, if legal "zoitnesscs 
for the defence,” meaning of. 

A Magistrate, having drawn up a charge 
against an accused person with a view to his 
commitment to the Court of Session, can there- 
after allow the accused to cross-examine the 
witnesses for the prosecution, and, as a result, 
cancel the charge. The words “witnesses for 
the defence” in S. 213 (2), Cr. P. C. are wide 
enough to cover evidence extracted by cross- 
examination from iwitnessess for the prosecu- 
tion. Jogendra Nath Mookherji v. Moti Lai 
Chakravarti. - 13 Cr. L. J. 774.; 

17. I. C. 406 : 16. C. W. N. 1155 : 39 Cal. 885. 

S. 213 — Commitment, ground. 

The fact that there is direct evidence against 
an accused person which, if believed, would 
justify a conviction, is not necessarily a suffi- 
cient reason for committing a case to Sessions. 
Nga Hmyin v. Emperor. 19 Cr. L. J. 102 ; 

43 I. C. 326 : 3 U. B. R. 1917 29 : 

A. I. R. 1918 U. Bur. 11. 

S. 213 — Commitment — Grounds. 


In a case triable only by a Court of Session 
if the enquiring Magistrate, after hearing the 
defence witnesses, comes to the conclusion that 
their evidence rebuts that produced for the 
prosecution or renders it so incredible or 
unreliable that a conviction will not follow, he 
may act upon his opinion and may pass an 
order of discharge under S. 213, Cr. P. C. 
Muhammad Abdul Hadi v. Baldeo Salmi. 

22 Cr. L. J. 703 ; 

63 I. C. 831 : 3 U. P. L. R. A. 184 : 

19 A. L. J. 831 : A, I. R. 1922 All. 168. 

S. 213 — Discharge, when proper. 

A Committing Magistrate has a discretion, 
even after he has framed a charge, of conceal- 
ing it, if after hearing the evidence for the 
defence he considers that there are no longer 
sufficient grounds to put the accused on his 
trial. If he entirely disbelieves the evidence 
for the prosecution, however numerous the 
witnesses ma 5 ' be, he ought to discharge the 
accused. If he is in doubt as to their credi- 
bility but the evidence, if believed, would be 
sufficient for a conviction, he should not take 
on himself the functions of a superior Court, 
but commit the case to Sessions. TJ. Ba Nga 
Hymind v. Emperor. 19 Cr. L. J. 102 : 

43 I. C. 326 : 3 U. B. R. 1917 29 : 

A. I. R. 1918 U. Bur. 11. 


Where a case is triable by a Magistrate or by 
a Court of Sessions, and is committed to the 
Sessions, the reasons for commitment should 
include not merely reasons for not discharging 
the accused but reasons for sending him before 
the Court of Sessions, and where the case is not 
one which ought to have been committed, then 
to .commit without giving reasons is more 
than an irregularity ; it is an illegality on 
account of which the commitment must be' 
quashed. Emperor v. Nanji Samal.' 

14 Cr. L. J. 609 : 

21 I. C. 657 : 15 Bom. L. R. 999 ; 

38 Bom. 114. 

% 

S. 213 — Commitment, irregularity in — 

Sessions trial, zchether vitiated. 

It is too late to object to the commitment 
after the accused dias 'pleaded to the charge 
before the Sessions Court. The Sessions Judge 


S. 213 — Procedure — Committing Magis- 
trate, whether bound to consider defence evidence 
— Omission to consider, effect of. 

A Committing Magistrate is bound to consider 
the defence evidence if it is tendered, and omis- 
sion on his part to do so is not a mere irregular- 
ity but an illegality. Emperor v. Nga Riming. 

30 Cr. L. J. 1 ; 

112 I. C. 769 : 6 Rang. 531 : 

I. R. 1929 Rang. 23 : A. I. R. 1928 Rang. 299. 

S. 213 — Procedure — Sessions Judge 

shozdd not express opinion on evidence, before 
hearing it. 

It is not open to a [Court of Sessions in the 
case of commitment under S. 213 to express a 
view that the evidence produced is not suffi- 
cient to prove the charge against -the accused 
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before hearing the evidence produced in the 
case. Emperor v. Mild Lai. 41 Cr. L. J. 869 : 

190 I. C. 238 ; 1940 A. L. J. 357 
I. L. R. 1940 All. 531 : 13 R. A. 185 
1940 A. W. R. 338 
A. I. R. 1940 All. 396. 

S. 214. 

See Coroners Act. 

S. 215. 

Sec also (?) Coroners Aet. 

(?•?•) Cr. P. C., 1898, Ss. 1G2 
(1), 197 20.3, 204, 20G, 
208, 213, 21.5, 43G, .5.5G. 
(???) Penal Code, 18G0, S. 193. 

S. 215. 

Applicability. 

Commitment. 

Committal. 

Effeet of quashing. 

Point of law. 

Procedure. 

Remand after qiiashing committal. 

Revision. 

Scope. 
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S. 215. — Commitment — High Court's 

power to quash. 

Under S. 215, a commitment can be quashed 
by the High Court only and only on a point 
of law. Emperor v. Madhav. Luxman. 

20 Cr. L. J. 71 (b) : 
48 I. C. 871 : 20 Bom. L. R. 607 : 
43 Bom. 147 : A. I. R. 1918 Bom. 117. 

S. 215 — Commitment, order of, quashing 

of — High Court, power of — Point of law. ^ 

An order of commitment to a Court of( 
Session can be quashed by the High CourtP- 
only on a point of law. A coramitmenf 
may be inconvenient or may be indiscreet, 
but the High Court is concerned only wtij 
the question of its legality. Emperor v. God 
Ham. ‘ 19 Cr. L. J. 224 “ 

15 A. L. J. 756 

43 I. C. 800 : A. I. R. 1918 All. 296' 

S. 215 — Commitment, quashing of — 

Po-wer of High Court. 

. A commitment to a Court of Session cannot 
be quaslied after the accused has been put 
on his trial and has pleaded to the charge. 
Cro~iOn V. Haji. . 9 Cr. L. J. 250. 

1 S. L. R. 6. 


S. Ii5—.dpplicahilittj — Order of 

commitment to Sessions —hiterferenee by High 
Cotnt — Principles. 

Under S. 215, the High Court would not 
ordinarily interfere with an order of committal 
unless it is satisfied that there is an illegality 
in the order and the test, in a proceeding of 
this nature, is to see from the judgment of the 
Magistrate what his findings on the evidence 
are and whctlier those findings are capable 
primn facie of sustaining the cliarges he has 
framed and on wliich the committal to the 
Sessions is made. YcUappa Durgaji Jadhav v. 
Emperor, 30 Cr. L. J. 1066 : 

119 I. C. 647 : 31 Bom. L. R. 523 : 

I. R. 1929 Bom. 519: 
A. I. R. 1929 Bom. 269. 

S. 215 — Commitment — Grotinds. 

If a magistrate is unable to punish adequately, 
he can commit the accused to sessions. 
Emperor v. Umrai. 148 I. C. 653 (a) : 

11 O. W. N. 556 : 6 R. O. 392 (21 : 
A. I. R. 1934 Oudh 185 (2). 

S. 215 — Commitment — Grounds for. 

Neither a request by the acci?sed nor the 
fact that the ease has created a sensation 
in a particular community is a good ground 
for committing the accused to Sessions. 
Emperor v. Achaldas Jelhamal. 

27 Cr. L. J. 479 : 
93 I, C. 703 : 28 Bom, L. R. 293 : 

A. I. R. 1926 Bom. 251. 

S. 215 — Commitment — Grounds for 

quashing. 

An order of commitment to Sessions cannot 
be quashed merelj' because there is no 
satisfactory, trustworthy or conclusive evi- 
dence against the accused. Emperor v. 
Naioal Kishore. 30 Cr. L. J. 519 : 

115 r. C. 692 : 10 P. L. T. 101 : 
I. R. 1929 Pat. 244 ; A. I. R. 1929 Pat. 121. 


S. 215. 

Commitment, quashing of — Insufficiency of 
evidence, is no ground for quashing commit- 
ment — Remedy of aggrieved party is under S 
Ss, 273, 289 and 494. Maroti v. Emperor. V 

36 Cr. L.J. 1389 : 
158 I. C. 537: 18 N.L.J. 227: 

31 N. L. R. 360 : 8 R. N. 90 : 

A. I. R. 1935 Nag. 202. 

S. 215 — Commitment to the Sessions — 

Evidence insufficien! to be left to a jury — Jnsuffi- 
ciency of evidence, a point of law or fact-Jusli- 
fication of High Court to quash comndlmcnt. 

TJic petitioner, who was plaintiff in five 
suits, was present in Court at the trial of 
the suits. His Patwari (a servant), who 
appeared for iiim as a witness, gave false 
evidence and produc6d a number of documents 
which were forgeries. In commitment of 
the petitioner to the Sessions for offences 
under Ss. 193, 190, 471, 114, 1. P. C., the only 
evidence against liim was : — (1) That a 
servant- (Patwari) in his emplo 3 ' gave false 
evidence and produced forged documents ; 

(2) That he was present actively procecuting ^ 
his suits ; (3) Ti)at the evidence of the \ 
Patwari, if believed, would have supported 
his case ; (4) That he sometimes made 
collections and had tested Jamabandis : Held, 
that this just stops short of a case which 
would properlj' be left to a jury. It is 
a case of suspicion — possibly' strong 

suspicion — but in the absence of an}' 
evidence that petitioner had seen, or 
knew of the contents of the doeuments 
produced by the Patwari, there is no case 
for him to answer. The committment was 
accordingly quashed on the ground that 
I prima ^.facic there was no case against that 
petitioner. The test which should be applied 
to decide whether a committal ought or 
ought not to be made on the facts is this 
— assuming that the whole of the evidence 
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telling against the accused is Irne, is tlicrc 
a case -wliicli a Judge at a trial could leave 
to a jiirj’ ? If the evidence is .such that 
'a judge would have been hound to rule 
that there was no evidence on which a jury 
could convict, then a cnminillal ought not 
to be made. - If there was any evidence 
which called for an answer — however great 
the preponderance in favour of the i)ris«ncr 
might be — then the committal was proper. 
Per Henderson, J . — The object of a preliminary 
enquiry in a criminal case is to a>-eertain' 
whether there is any real ease against the 
accused before a commitment is made and 
if all that can be said is that there is a 
mere scintilla of evidence then there should 
be no commitment. Ver Ilnulcrsnn oiiii (jcidt, 
JJ. — A Sessions Judge has no poaer to order 
a .slay of proceedings before a Magistrate. 
All he can do ' under S. IJ.'i, Cr. P. C.. is 
to call for the record of any proceeding 
before a Magistrate. Slicnhtir Uniii v. Knipernr. 

2 Cr. L. J. 534 ; 
9 C. \V. N. 829. 

S. 215 — Comiuilmrnl, xidifllier can he 

iptrslioncd in appcnl apoiiist cnnviclion. 

A commitment once made stands unless 
quashed by the High Court, and if it is 
not qunshe'd, the trial of the person committed 
must take place in pursuance thereof. .After 
. a trial has ended, it is not oj)en to the 
./ accused to impugn the eommitment, inasmuch 
as a eommitment can be quashed with only 
one object, namely, that the trial of the 
person committed may not lake iihicc, and 
where a trial has already taken idnce, it 
serves no purpose to impugn the commitment. 
Nazir Singh v. Emperor. 

27 Cr. L. J. 134 : 
91 I. C. 80G:7L. L.J. 428 : 
A. I. R. 1925 Lah. 557. 

S. 215 — Commitlai — Convenirnt or in- 

discrcci, cannot he (jnashed, except on point of 
laio. 

An order of committal can only be quashed 
on a point of law. Tlic order may be con- 
venient or it may be indiscreet, but the 
High Court will not interfere unless it is 
illegal. Emperor v. Suteman Ibrahim. 

12Cr. L.J. 256 : 
10 I. C. 802 : 13 Bom. L. R. 201. 

S. 215 — Committal in spite of dishelief 

yin prosecution evidence, Icgutitij of. 

\ A Magistrate can commit an accused to the , 
' Sessions even though he disbclicvc.s the main 
prosecution evidence, if he is satisfied that ! 
there are suHicient reasons for committing j 
the accused in spite of his disbelief of such j 
evidence. Burjorji Noivroji KcUnvalla v. I 
Emperor. 29 Cr. L. J. 987 : j 

112 I. C. 107 : 30 Bom. L. R. 639 : > 
A. I. R. 1928 Bom. 220. ' 

S. 215 — Committal, (juashing of — ] 

Grounds for. 

Quashing the committal can only be on a I 
point of law as is clear from S. 215, Cr. P. C. j 
In re : Rarnaszoami Goundan. 39 Cr. L. J. 894 : < 
177 I. C. 494 : 1938 M. W. N. 577 : 
^8 L. W. 139 : 11 R. M. 330 : 
A. I. R. 1938 Mad. 675. 


Cr. P. CODE (1898), S. 215 

■ S. 215 — Effect of ipiashing — Commit- 

ment quashed — Prucedii re — Tra u sf cr. 

The effect of tlie qua'-hing of eommitment 
under is. gl.";, Cr. I’. C., is- that the case 
shoidd start again from the beginning. It 
must go on from the point at whicli the 
■Magistrate look cognizance of thi- conqilaint. 
No fresh complaint, ho^^•c\ cr. need be made. 
But wliere the -Magistrate v.lio had originally 
tried the case, liad to jirocecd so far ns 
to express his opinion as to the guilt of 
the accused, flic case •-hould not he sent 
for rc-trial to lire same .\lagistrate but to 
M)me otlier Mngistnile, Emperor v. Ghous 
linUsh. 38 Cr. L. J. 379 : 

167 I. C. 379 : 9 R. S. 181 : 

31 S. L. R. 403 : A. I. R. 1937 Sind 32. 

S. 215 —Point of la;o —.Ihfence of evi- 
dence — Commitment, qua.ihing of. 

Absence of evidence is a question of law 
ami not of fact. tVhere, therefore, there is 
no cviilence to support an order of commit- 
ment, the commitment must be quashed. 
Ganshnm Das v. Emperor. 31 Cr. L J. 814 : 

125 I. C. 321 : 31 P. L. K. 34S : 

.A. I. R. 1930 Lah. 545. 

— S. 215 — Point of law-.-ihscncc of evi- 

denec— Commitment, •,vhcn can be quashed — 
Prima facie case against accused— Sessions 
Judge thinking that cvcnluultii prosecution case 
map not he proved— No quashing. 

In casc.s in which there is no evidence to 
warrant a commit metU and in casc.s in 
which commitment is made on no legal 
evidence at all, action may be taken under 
S. 215, Cr. P. ('. High Court, however, will 
not (pia«h commitments where there is a 
prima facie case against I lie jier.sons who 
have been committed to take their trial to 
a Court of Ses-ion. In such cases, no legal 
(pic.stion arises and .so the Court has 
no power to quash the eommilmenl. Nor 
can the commitment of the accused be 
quashed because of the possibility of the 
.Sessions .Tudge’s holding in favour of the 
aecusetl :ind against the proscculinn after 
he has heard the evidence. Emperor v. 
Ulihi Lai. 41 Cr. L. J. 869 : 

196 I. C. 238 : 1940 A. L.J. 357 : 

I. L. R. 1940 All. 531 : 

13 R. A. 185 : 1940 A. W. R. 338 : 

A. I. R. 1940 All. 396. 

S. 215 — Point of Into — .■Ihscncc of 

evidence. 

Under S. 215 the High Court is precluded 
from entertaining an application for revision 
on a question of fact against an order of 
commitment made under Ss. 2i:i and '21.1- of 
the Code, but it has jiowcr to quash a com- 
inilmcnl if there is no evidence to support 
it, the absence of such evidence being a ques- 
tion of law and not of fact. Tamhi v. Emperor. 

19 Cr. L. J. 801 (b) : 

46 I. C. 817 : 9 L. B. R. 208 : 

A. I. R. 1919 L. Bur. 146, 

S. 215 — Point of laio. 

Accused charged under S. 148, Penal Code 
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— Commitment to Sessions is illegal — Commit- 
ment made for the sake of convenience — 
Ground for commitment ceasing to exist — 
Commitment is bad in law. Emperor v. Mir 
Alam. 35 Cr. L. J. 1459 : 

151 I. C. 970:35 P. L.R. 300: 

7 R. L. 232 : A. I. R. 1934 Lah. 95. 

S. 215 — Poi7it of Laio — Case exclusively 

triable by Sessions — Case committed by Magis- 
trate having jjoroers u?idcr S. 30 — Commitment, 
rolicthcr legal. 

The fact that the provisions of S. .‘10, Cr. P. C., 
confer upon a Magistrate, First Class, invest- 
ed with those powers the jurisdiction to try 
cases exclusively triable by Court of Session 
if he choses to do so does not mean that 
S. 30, Cr. P. C. takes away the jurisdiction 
of the Sessions Court to try the ease if com- 
mitted to it. Hence, when such a Magistrate, 
commits the case, it cannot be said that the ) 
Committing Magistrate has committed an error j 
of law in sending up the case to the Court 
of Session. Emperor v. Madan Lai. 

37 Cr. L. J. 852 (a) : 
163 I. C. 611 : 9 R. Pesh. 6 : 
A. I. R. 1936 Pesh. 139. 

S. 215 — Point of Law — Case triable by 

Magistrate. 

A Magistrate competent to try and pass 
sentence in a ease lias no descretion to com- 
mit it to the Session. Dhoanichand v. Emperor. 

15 Cr. L. J. 664 : 

25 I. C. 992 : 8 S. L. R. 23 : 
A. I. R. 1914 Sind 94. 

Ss. 215, 30 — Point of Law — Case triable \ 

by Sessions — S. 30 Magistrate ptesent in the dis- 
trict — No reasons for commitmerU given — Com- ' 
miiment, legality of — Proper procedure. 

When a case is triable by the Sessions 
Court, the mere fact that the Committing 1 
Magistrate did not give his reasons for com- | 
initting the case when there was a S. 30 , 


Cr. P. CODE (1898), S. 215 

liable to be quashed. Mohan Lai Emperor. 

25 Cr. L.J.798: 
81 1. C. 318 : 22 A. D. J. 239 : 
A. I. R. 1924 All. 665. 

S. 215 — Point of Law — Commitment — 

Withdraioal of graver charges — Remaining 
charges triable by Magistrate — Order of commit- 
ment, whether may be set aside. 

Where there has been a commitment for the 
trial of charges, some of which arc triable by 
a Sessions Court with a .Jury and others 
triable by a Magistrate, the fact that during's 
the trial, the charges which were triable by 
the Sessions Court are withdrawn is not a 
ground for setting aside the order of commit- 
ment and taking away the accused’s right to 
a trial by .Jury without his consent. Emperor 
v. Monmotha Nath hitter. 28 Cr. L. J. 141 : 

99 I. C. 349 : 31 C. W. N. 144 : 
A. I. R. 1927 Cal 199. 

S. 215 — PoitH of Law — Commitment 

without notice to accused — Revision. 

.4.n order of commitment, made in contraven- 
tion of the provisions of S. 430 (a), Cr. P. C., 
j without allowing the accused an opportunity 
I of showing cause against it, is illegal and 
; vitiates the proceedings. Anokha Singh v. 

I Emperor!' 14 Cr. L. J. 605 : 

21 I. C. 477 : 28 P. W. R. 1913 Cr. ; 

I 312 P. L. R. 1913. 

! S. 215— Point of Law — Committal order, \ 

, on bad reasons — High Court’s jtower to quash. 

W'hcre a Magistrate either gives no reasons 
or gives reasons which arc bad in law, for 
committing to the Sessions a case whicli he 
himself is competent to try, the Higli Court 
has jurisdiction to quash the committal as 
bad in law. Emperor v. Achaldas Jcthamal. 

27 Cr. L.J.479: 
93 I. C. 703 : 28 Bom. L. R. 293 : 

A. I. R. 1926 B:m. 251. 
S. 215 — Point of Laio — Failure to exer- 
cise jurisdiction — Illegal commitment. 


Magistrate in the District, cannot make 
the commitment illegal. The proper course for 
the Sessions .Judge would be to trj' the case 
and if he ultimately found that tlic case 
should not have been committed, he should 
bring the matter to the notice of the District 
Magistrate. Indoo v. Emperor. 

150 I. C. 769 : 

7 R. L. 23 : 36 P. L. R. 218 : 

A. I. R. 1934 Lah, 326 (2). 

S. 215 — Point of Laio — Charge, altera- 
tion in — Procedure — Accused not alloiocd to re- 
examine witnesses — Commitment to Sessions, 
legality of. 

Where an alteration is made in a charge by 
a Magistrate at a late stage of the trial and 
the accused is committed to the Sessions 
without being given an opportunity of re- 
examining the witnesses for the prosecution 
and producing his defence in regard to the 
alteration in the charge, the procedure 
adopted is Illegal and is likely to prejudice 
the accused in his trial before the Court of 
Session, and the commitment is, therefore. 


The failure by a Magistrate to exercise his 
own power where the offence is within his 
jurisdiction is a failure to comply with the 
provisions of S. 25-1, Cr. P. C., and an un- 
necessary committal is, therefore, an error of 
law, in which the commitment can be quashed. 
Vtlibai V. EmjJcror. 26 Cr. L. J. 148 ; 

83 I. C. 708 : 17 S. L. R. 188 ; 

A. I. R. 1924 Sind 61. v 

S, 215 — Point of Law — Failure to exer- 

cisc jurisdiction under S. 25i or wrongftd exercise 
of jurisdiction under S. 3i7. 

Failure to e.vercise jurisdiction under S. 254, 

Cr. P. C., by a Magistrate is, as much as 
the wrongful exercise of ' jurisdiction under 
S. 347, Cr. P. C., a point of law on which a 
committal wrongly made by him can be 
quashed. Emperor v. Ghousbaksh. 

38 Cr. L. J. 379 : 

167 I, C. 379 : 9 R, S, 181 : 

31 S. L, R. 403 : A. I. R. 1937 Sind 32. 

• S. 215 — Point of Laio — Failure to pro- 

duce medical evidence. 

A plea that there is no medical evidence 
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on the record to prove that the accused 
committed the offence, docs not raise any 
point of law. Pranas Xavier Fcriiniides v. 
EmvcTOT. 37 Cr. L. J. 314 ; 

160 1. C. 375 : 29 S. L. R. 281 ; 

8 R. S. 122 : A. I. R. 1936 Sind 3, 

S. 215 — Point of law — Failure to weigh 

cviclcncc. 

Committal by Magistrate without weighing 
evidence against accused — Procedure in conso- 
nance with practice prevailing in Punjab — No 
law point involved — Commitment cannot be 
cpiashcd. Muhammad Khan v. Emperor. 

34 Cr. L. J. 39 (1) : 
140 I. C. 539 : 33 P. L. R. 1068 ; 
I. R. 1933 Lah. 7 ; A. I. R. 1933 Lah. 39. 

S. 215 — Point of law — Joint inquiry — 

Commilmcnl — Joint trial. 

There is no provi.sion in the Cr. P. C. which 
requires a separate inquiry in respect of each 
accused person, ns the jirovision contained in 
S. 238 relates to separate trials only. The trial 
no doubt could not be joint ; but there is no 
objection to the proceedings prior to eoinmit- 
ment on the ground that the inquiry was con- . 
ducted against the accused jointly with others. 
Emperor v. Sita kom IJamasa. 

2 Cr. L. J. 43 : 

7 Rom. L. R.457. 

/ S. 215 — Point of lax— .Magistrate having 

^ - poxocT to try offence. 

■\Vhcrc the accused were contmitted to the 
High Court Sessions by the Cliief Presidency 
Magistrate on charges under S. 103 of the 
Presidency Towns insolvency Act and tlie 
Judge presiding over the Sessions quashed the 
commitment on the ground that the Magistrate 
had power to impose the maximum punish- 
ment with which the offence was punisliablc 
and that the commitment was consequently 
illegal: Held, (1) that the order (plashing the 
commitment was a valid one : (2) that where 
the primary effect of the order was to supersede 
any action taken by the Magistrate under 
S. 210 and the proceedings subsequent thereto, 
it was necessary for the iMagislratc to go back 
to the point at which he took cognizance of the 
complaint : (3) that there was no need for a 

fresh complaint but it was necessary for the 
Magistrate to treat the case as a warrant ease 
and not as a 'subject-matter of an enquiry 
' under Chap. XVIII, and to begin the trial 
, afresh under S. 252. . Emperor v. Girish 
Chandra. 31 Cr. L. J. 506 ; 

123 J. C. 433 : 34 C. W. N. 13 ; 
50 C. L. J. 403 : 57 Cal. 1042 : 

. A. I. R. 1929 Cal. 756. 

S. 215 — Point of Law. 

A commitment can be quashed on a point of 
law only, and not on the ground that there is 
no evidence on the Committing Magistrate’s 
record to sustain the charge. Ismail v. 
Emperor. 26 Cr. L. J. 1045 : 

87 I. 'C. 965 : A. I. R. 1925 Nag. 409. 

S. 215 — Point of law — Offence triable 

both by Magistrate and Sessions Court — Magis- 
trate not giving reason xoliy he committed accused 
— Comfnitment should be quashed. 


j Cr. P. CODE (1898), S. 215 ‘ 

I Under S. 21.';, Cr. P. C,, the commitment can 
I only be quashed on a point of law. Offences 
! which arc triable by both a Magistrate and a 
I Sessions Court, sliould ordinarily be tried by 
the Magistrate though of course if he considers 
that the maximum sentence which he can 
inflict is insuflieient, he lias the power to 
commit to Sessions, but this is an 
exception to the general rule, that 

if the Magistrate can try, he should 

do so. In siicli a case, the Magistrate must 
exercise his discretion after due consideration 
and slate the reasons why he commits to a 
Court of Sessions. Where the Magistrate has 
given no reason why he has committed the 
' accused, the wliolc commitment should be 
quashed. Shcomangal Pandc v. Emperor. 

40Cr. L.J. 903 : 

184 I. C. 260 : 1939 O. W. N. 868 : 

12 R. O. 87 ; 1939 O. L. R. 596 : 

A. I. R. 1940 Oudh 15. 

S. 215 — Point of Inxu— Order of commit- 
tal — Interference in revision, principles relating 
to — .dpprover, evidenee of— Commitment based on 
approver's evidence alone, legality of. 

The real test in deciding whether an order 
of commitment sliould be quashed or not is to 
see whellicr there is evidence which could 
fairly be acted upon, whether, in other words, 
a Judge at a trial held with Jurj’mcn could 
, say that there was evidence which could go 
, before a .Tury. Evidence of an accomplice can 
j be acted upon without corroboration in a 
proper case and, therefore, the mere fact that 
i the only evidence is that of an accomplice is 
■ no ground for quashing an order of commit- 
ment. Hal Chand v. Emperor. 

27 Cr. L.J. 1369: 
98 I. C. 489 : 24 A. L. J. 1050 : 

A. I. R. 1927 All. 90. 

S. 215 — Point of laxu — Prejudice to 

accused — Quashing of commitment. 

Ill quashing committal, point at issue before the 
High Court is a iioint of law, pure and simple. 
Prejudice to the accused is no ground for 
refusing to quash committal in fit cases. 
Maniram Emperor. 34 Cr. L. J. 14 : 

140 I. C. 485 : 26 S. L. R. 407 : 

I. R. 1932 Sind 189 : A. I. R. 1932 Sind 157. 

S. 215 — Procedure — Order making com- 
plaint — Remand by District Judge on appeal, 
legality of— Omission to challenge order of remand 
by way of appeal or revision — Objection after 
commitment, competency of. 

A Munsif made an order under S. 470, Cr. P. C. 
making a complaint against a person under 
certain sections of the Penal Code and any 
other section of that Code found applicable. 
On appeal, the District Judge sent back the 
case to the Munsif directing him to specify all 
the sections of the Penal Code, umier which 
the complaint was made. No objection was 
, taken to the proceedings of the District Judge 
by way of appeal or revision or before the 
Magistrate but after the accused was committed 
to the Sessions, application was made to the 
High Court for quashing the commitment on 
the ground that the District Judge had no 
jurisdiction to remand the case : Held, (1) 
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that the order of the District Judge was not 
illegal and did not contravene the provisions 
of S. 476-B, and if it did, it was not an order 
without jurisdiction ; (2) that at any rate as 
the accused had not taken any action against 
the order of the District Judge, it had become 
final and could not be attacked after commit- 
ment. Mahindra Nath Das v. Emperor. 

31 Cr, L. J. 750 : 
124 1. C. 827:49 C. L.J. 374: 

A. I. R. 1929 Cal. 428. 

S. 215 — Point of law — Prosecution 

allegations, if proved, not constituting offence — 
Quashing of commitment. 

A commitment can be quashed under S. 215, 
Cr. P. C., where the allegations of the prose- 
cution, if proved, would not constitute an 
offence in law. Emperor v. Jagannath. 

28 Cr. L. J, 137 : 
99 I. C. 345 : 3 O. W. N. 308 Sup. : 

• S. 215 — Point of law — Territorial 

jurisdiction, want of — Doubtfid evidence — Com- 
mitment order — Reason for quashing. 

A commitment order can be quashed under 
S. 215, Cr. P. C., only on a point of law. The 
want of territorial jurisdiction in the Magis- 
trate who holds the inquiry is a point of -law. 
But the commitment is valid in spite of the 
want of territorial jurisdiction unless a failure 
of justice has in fact been caused by such 
commitment. A commitment order cannot be 
quashed merely on the ground that the evi- 
dence was doubtful. Tlie proper course would 
be for the District Magistrate in such case to 
instruct the Public Prosecutor to withdraw 
under S. 494, Cr. P. C. Emperor v. Nga Taung 
Thu. 15 Cr. L. J, 270 : 

23 I. C. 478 : 7 Bur. L. T. 26 : 
A. I. R. 1914 L. Bur. 9. 

■ S, 215 — Point of law, what is. 

A commitment made without examining 
prosecution witnesses and allowing the accused 
an opportunity to cross-examine is illegal and 
must be quashed. EmjJeror v. Channing 
Arnold. 13 Cr. L. J. 877 (b) : 

17 I. C. 813 : 5 Bur. L. T. 239. 

5. 215 — Point of law, what is. 

A commitment once made to a Court of 
Session can be quashed only on a point of 
law. Whether the evidence be strong or weak, 
suffieient or insuflieient to justify a conviction 
is a question of fact, and not of law, and can 
be determined by a judge of facts only. 
Sheobux Rain v. Emperor. 2 Cr. L. J. 534 : 

9 C. W. N. 829. 

S. 215 — Point of law, what is. 

Absence or insufficiency of evidence is not a 
point of law within the meaning of S. 215, 
on which a commitment could be quashed. 

32 Cr. L. J. 867 ; 
132 I. C. 380 : 32 P. L. R. 581 : 

I. R. 1931 Lah. 572 : 
A. I. R. 1931 Lah. 467. 

S. 215 — Procedure — Commitment order 

of — Application to quash order — High Court, 
powers o ' — Credibility of evidence. 
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On an application under S. 215 to quash a 
commitmentment made by the investigating 
Magistrate in the exercise' of his own discre- 
tion, the High Court has no concern with the 
question of the credibility of the evidence, 
when there is, in fact, some evidence on the 
committal record which would justify the 
Sessions Judge in leaving the question of guilt 
or innocence to the Jury. Mahomed Moidin v. 
Emperor. 25 Cr. L. J. 261 : 

76 I. C. 821 : 1 Rang. 526 : 
A. I. R. 1924 Rang. 165. 

S, 215 — Procedure — Two dacoity cases— r 

FaihCre to examine all witnesses — Irregidarity. 
Prosecution need not produce all evidence 
before Committing Magistrate — Two dacoity 
cases — Material witnesses examined separately 
— Carbon copies of statements of merely formal 
witnesses in one case filed in another — Irregu- 
larity can be rectified by ' Sessions Judge 
summoning and examining them. Emperor v. 
Chhadamml. 36 Cr. L. J. 175 : 

152 I. C. 428 :.1934 O. L, R. 855 (1) : 
11 Oudh 1308 : 7 R. O. 219: 
A. I. R. 1935 Oudh 9 (1). 

S. 215 — Remand, after quashing com- 
mittal. 

High Court’s power to pass any subsequent 
order after commitment is quashed, is not 
restricted. It can order that case should be . 
sent back to the Magistrate who should con- 
clude the trial before him. Emperor v. Sher^ 
Alam Khan Shah. 35 Cr. L. J. 479 : 

147 I. C. 879 : 35 Bom. L. R, 1062 : 

6 R. B. 221 : A. I. R. 1933 Bom. 494. 

S. 215 — Revision— Interference. 

The High Court will not, in the exercise of 
its revisional powers, interfere with an order 
admitting a certain piece of evidence made 
by a Subordinate Court in the course of a 
preliminary inquiry prior to commitment to 
the Sessions. Kalikineni Venkata Gopal Narai- 
mha Rama Rao v, Chitrluri Venkataramayya. 

36 Cr. L. J. 781 (2) ; 
155 I. C. 395 (2) : 1934 M. W. N. 1173 : 
41 L. W. 280 ; 68 M. L. J. 282 : 

- 58 Mad. 430 : 7 R. M. 578 : 

A. I. R. 1935 Mad.- 257 (2). 

S. 215—Scopc. 

Cl. 15 of the Letters Patent is controlled by 
the specific provisions of S. 215, Cr. P. C.’ 
Venkatagiri Aiyar v. N. M. Firm. 

21 Cr. L. J. 28 (b) : ' 

54 I. C; 172 : 37 M. L. J. 652 : 10 L. W. 568 : 
43 Mad. 361 : A. I. R. 1920 Mad. 144. 

S. 215 — Scope — Commitment made 

under S. 423, whether can be quashed — Revision. 

S. 215 has no application to an order of 
commitment passed by a Sessions Judge under 
S. 423, in dealing with the appeal of an accused 
person. Such an order of commitment can, 
however, be dealt with by the High Court in 
the exercise of its powers of revision. 
Emperor v. Nga Thet She. 25 Cr. L, J. 518 ; 

77 1. C. 982 : 11 L. B. R. 375 : 
A. I. R. 1922 L. Bur. 40. 

S. 215 — Scope — Commitment to the 
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Sessions — Jurisdiction oj Sessions Judge to refer 
haek ease to Magistrate. 

Once'a coinmitinent is made to the Sessions 
by n eompetent Jlagistratc, the coinmitmcnl 
can be qiinslicd only by llic iri"Ii Court. In re : 
Tiheema. 5 Cr. L. J. 99 : 

16 M. L. J. 525. 


S. 215 — Scope — High Court Judge, 

powers of. 

A JutiRC, presidio;; over the Sessions of the 
Iliplj Cmirt, lias power under S. 21.";, Cr. P. C.. 
to (juash a eommilment made to him by a 
eompetent Magistrate. 7. Mninsn v. 7'lie King. 

39 Cr. L. J. 470 : | 
174 I. C. 824 : 10 R. Rang. 433 : 

A. I. R. 1938 Rang. 105. . 

S. 215 — Scope — High Court's poterr of 

gnasliittg. 

High Court is empowered to quasli 
commitment to Court of .Session in all eases in 
wliicli .Tudge of High Court trying a Sessions 
case would stay proceedings under S. 27!). 
Maniraw v. Emperor. 34 Cr. L. J. 14 ; : 

140 I. C. 485 : 26 S. L. R. 407 : 1 
I. R. 1932 Sind 189 : A. 1. R. 1932 Sind 157. 


on n point of law under the provisions of 
S. 21.‘5. iVahid Dux v. Emperor. 

30 Cr. D. J. 1121 ; 
120 I. C. 81 : I. R. 1929 Sind 225 : 

A. I. R. 1929 Sind 250. 

S. 215 — Scope. 

S. 21 it, Cr. P. C.. has no application to a 
I eommitment made under the direction of the 
High Court under S. .‘520 (1) iv. It is applicable 
to such commitments only as arc made under 
the four .seelions specified therein. In re : 
Katagnva llopiah. 1 Cr. L. J. 275 : 

I. L. R. 27 Mad, 54 : 2 Weir 227, 

S. 215 — Scope — Trial of civil suit on 

Original Side of High Court — Commitment under 
S. to Sessions — Appeal. 

No appeal lies against an order of commitment 
made under S. -ITS, Cr. P. C., by a .Tudge 
presiding on the Original Side of the High 
Court in the course of llic trial of a suit, except 
under the ])rovisions of S. 21.';. Vcnicalagiri 
Aipar v. .V. 3f. Firm. 21 Cr. L. J. 28 (b) : 

54 I. C. 172 : 37 M. L, J. 652 : 10 L. W. 568 : 
43 Mad. 361 : A. I. R. 1920 Mad. 144. 

S. 215 — Scope. 


S. 21S— Scope — High Court's power of 

quashing. 

When tlicrc is no evidence to justify a 
commitment, it is not open to the High Court 
to quash it. In re : Sessions Judge of 
CoimhaloTC . IS Cr. L. J, 665 ; 

25 I. C. 993 : 27 M. L. J. 593 : 

A. I. R. 1915 Mad. 24. . 


‘ Under S. gl.T a commitment can be quashed 
j by the High Court only on a point of law. 
I Emperor v. Daldco. 14 Cr. L. J. 304 : 

19 I. C. 960:11 A. L.J.439. 

j S. 216, 

, .9ff also (j) Cr. P. C., 1808, S. 211. 

i (tf) Criminal trial. 

. (jii) Penal Code, 18C0, S. 000. 


S. 215— Scope— -High Cnurt'.s poivcr to 

quash. 

A .Tudge of the High Court when exercising 
original criminal jurisdiction has jurisdiction 
to quash a commitment under S. 215, Cr. P. C. 
Emperor v. Girish Chandra Kundu. 

31 Cr. L. J. 184 ; 
120 I. C. 813 : 56 Cal. 785 : 
A. I. R. 1929 Cal. 777. 

S. 215 — Scope — Power of High Court. 

The High Court can quash an illegal commit- 
' ment at any stage of the ease, llari Charati 
Misra v. Emperor. 34 Cr. L. J. 938 : 

145 I. C. 368 ; 14 P. L. T. 281 ; 12 Pat. 353 : 
^ 6R. P.164 : A. I. R, 1933 Pat. 273 (2). 

S. 215 — Scope — Po'MCT of High Court to 

■i quash. 

A Judge presiding over the Sessions of the 
High Court has power under S. 215 to quash a 
commitment, made to him by a competent 
Magistrate, and where a commitment is so 
quashed by the High Court, it is the duty of 
the JIagistrate to treat that order as a vaild 
and subsisting order. Emperor v. Girish 
Chandcr, 31 Cr. L. J. 506 ; 

123 I. C. 433 : 34 C. W. N. 13 : SO C. L. J. 408 : 

57 Cal. 1042 ; A. I. R. 1929 Cal. 756. 

S. 215 — Scope — Quashing of commitment 

when and bp whom. 

A commitment once made under S. 213, 
Cr. P. C., by a competent Magistrate can be 
questioned by the High Court only, and only 


S. 217. 

See Criminal trial. 

S. 219, 

Sec Criminal trial. 

S. 219— Scope. 

New witnesses examined by prosecution long 
after commitnjcnt — Applic.'ition for examina- 
tion of new witnesses by accused — Application 
should be granted. Brijnandan Prasad Singh 
v. Emperor. 35 Cr. L. J. 85 : 

146 I. C. 527 : 6 R. P. 269 : 
A. I. R. 1933 Pat. 577. 


-S. 221. 

Se also (t) Cr. P. C., 1898, S. 500. 

(fi) Criminal trial. 

(fn) Penal Code, 1800, Ss, 120-B, 
147. 


S. 221 — Appellate Court — Duty of. 


Where several persons have been convicted 
of being members of an unlawful assembly, 
some of whom pleaded an alibi, it is the duty 
of the Appellate Court to discuss the evidence 
ns against each of the accused. Pahshinamurlhi 
Rajali v. Emperor. 19 Cr. L. J. 200 : 

43 I. C. 616 : 7 L. W. 83 : 

1918 M. W. N. 129 : 

A. I. R. 1918 Mad. 350. 


S. 221 (7) — Applicabitiiy. 

An order under S. 505, Cr. P. C., though 
a punishment in the general sense, is not 
such a punishment as is meant by S. 221 (7). 
The provisions of the latter section, therefore 
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do not apply to an order under the former, 
and such an order can be legally passed 
without the iSrovisions on which it is based 
having been mentioned in the charge. Emperor 
V Jhagroo. 14 Cr. L. J. 390 : 

20 I. C. 214 : 9 N. L. R. 88. 

S. 221 (7) — Applicability. 

S. 221 (7) has no application wlierc the sen- 
tence awarded is one within the limits laid 
down for the offence. The enhanced punish- 
ment, referred to in Sub-s. (7) relates to 
infliction of enhanced punishment as provided 
by S. 75, Penal Code and the provisions of 
S. 75 of tlie Penal Code arc not to be brought 
into action where the sentence intended to be 
awarded is within the compctetencc of the 
Court. Abdul Karim v. Emperor. 

34 Cr.L.J. 1166 : 
146 I. C. 15 (2) : 28 S. L. R. 309 : 

6 R. N. 71 ; A. I. R. 1933 Nag. 315. 

S. 221 — Charge for lesser offence. 

Charge for lesser offence implies discharge 
regarding more serious offence if commission of 
the latter has been alleged from the start. 
Muhammad v. Emperor. 32 Cr. L. J. 1029 : 

133 I. C. 638 : I. R. 1931 Lah. 814 : 
A. I. R. 1931 Lah. 402 (2). 

S. 221 — Charge of Conspiracy— Dale 

and particulars. 

In cases of criminal conspiracy, there is no 
objection to approximate dates, as to when 
conspiracy began or ended, being entered in 
charge. Dur Mahomed v. Emperor. 

35 Cr. L. J. 1337 : 
151 I. C. 494 : 285 L. R. 119 : 

7 R. S. 55 : A. I. R. 1934 Sind 59. 

S. 221 — Charge to Jury. 

A statement in the heads of charge that 
such and such sections of the Penal Code 
were “read and explained,’ to the .Jury is bad if 
it is not shown in what manner the 
sections concerned were explained. Itahamali 
Hoxoladar v. Emperor. 26 Cr. L. J. 1151 : 

88 I. C. 463 : A. I. R. 1925 Cal. 1055. 
— S. 221— Charge. 

Trial under S. 12‘1-A, Penal Code — Substance 
of speech made by accused not inentitioned in 
charge — Charge held defective but the accused 
not being under misapprehension, was not 
prejudiced. Chint Ram v. Emperor. 

32 Cr. L. J. 1202 : 
134 I. C. 580 : 32 P. L. R. 13 ; 
I. R. 1931 Lah. 964 : 
A. I. R. 1931 Lah. 186. 

S. 221, 222, 233 — Charges of extortion 

and xDTongful confinement against Police Officers — 
Offences committed at different places by different 
accused — Joint trial — Misjoinder of charge — 
Omission to specify distinct offence against each 
accused — Investigation by Police Superintendent, 
statement recorded, inadmissibility of, as corro- 
borative evidence. 

The Police put up a case of dacoity, %vhich was 
committed for trial to the Sessions Court. 
The Superintendent of Police, suspecting that 
the case was concocted by the Police had it 
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withdrawn by the District Magistrate. He then 
reported to the Police Station at K. that 
five Police OITicers and Police Constable had 
prepared false records, wrongfully con- 
fined certain persons and caused them 
hurt to extort confession. The Superintendent, 
afterwards investigated the matter under 
S. 551, Cr. P. C., recorded statements of 
witnesses and submitted a report and 
charge-sheet. The trial took under Ss. 348 
and .380, Penal Code, and the accused were 
committed to the Court of the Assistant 
Sessions Judge. The 1st accused was charged 
with having wrongfullj' confined some persons, 
and tortured them in a certain place. The 
2nd and 3rd accused were charged with wrong- 
ful restraint and torture of a different set of 
persons in another place. Accused Nos. 1, 3, 4 
and 5 were charged with having together 
restrained and tortured certain other persons 
in a different place. The occurrences took place 
on different dates. The Assistant Sessions 
.Tudge framed a single charge containing a single 
Count against all to the effect that they' had 
wrongfully' confined deifferent persons for the 
purpose of extorting a confession. The accused 
were convicted under Ss. 348 and 388, Penal 
Code. In the course of the trial, the statements 
of witnesses recorded by' the Police Superin- 
tendent during his investigation were used as 
corroborative of their evidence at the Sessions 
I trial ; Held, per curiam, that the statements 
recorded by the Police Superintendent were 
wrongly admitted in evidence and that a 
re-trial of the accused was necessary'. Per 
Sadasiva Aiynr, J. {Napier, J. dissenting) — 
That the joint trial of all the accused was 
illegal, as the part played by' the accused was 
distinct. The wrongful restraint w.as of different 
persons at different places by accused acting 
independently of the others, but that the 
charge, as framed, though objectionable, was 
at the most an irregularity that did not 
vitiate the trial. Per Napier, J. — That the 
trial was not bad for misjoinder, as the acts 
of the accused were founded on a common 
purpose or design and were linked together as 
to form one and the same transaction ; but 
that the charge framed was distinct violation 
of Ss. 221 and 222 of the Cr. P. C., so as to 
altogether vitiate the trial. Kumaramathu 
Pillai v. Emperor. 

20 Cr. L. I. 354 : 

50 I. C. 834 : 1919 M. W. N. 199 : 

25 M. L. T. 379 : 10 L. W. 239 : 

A. I. R. 1919 Mad. 487. 

Ss. 221, 222, 223, 224, 225 — Omission 

to state common object of unlaivful assembly, 
effect. 

In an indictment charging the accused with 
being members of an unlawful assembly, 
the omission to specify' the common object 
in the charge, though a defect, will not 
vitiate the trial unless it' has really preju- 
diced the accused. Dakshixiamurthi Rajali v. 
Emperor. 19 Cr. L. J. 200 : 

43 I. C. 616 : 7 L. W. 83 : 

1918 M. W. N. 129 : A. I. R. 1918 Mad. 350. 

S. 221 (2)— Charge of rioting, essentials 
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of — Omission to scl out that there mere five 
persons, effect of. 

It is not ncccssoTy in clinrRc of a riolin" 
to set out tlie allegation that there were 
five or more persons aoLiiatcd bj' a common 
object. Rioting is an offence with a specific 
name and it is sufiieicnt to describe tlic 
offence by .that name only. S. 221, Cl. (2) 
contemplates a ease of this description and 
was enacted to meet a c.isc of this kind. 
Emperor v. Earn Chandra Kotj. 

29 Cr. L. J. 823 : 

111 I. C. 327 : 55 Cal. 879 : 

A. I. R. 1928 Cal. 732. 

S. 221 (7) — Charge, omission to set 

forth previous conviction in — TTrcgutaritu; 
mhether curahic — Form to he used. 

Magistrates should be c.ircftil to comply 

with the provisions of S. 221 (7), Cr. P. C. 
An omission to do so is an irregularity 

curable by S. 5.37, if it has not actuallj- preju- 

diced the accused. 'Where it is intended to 
prove a previous conviction against an 

accused for the purpose of effeeting the 
punishment which a Court is competent to 
award. Criminal Form 70 should invariably 
be used. Nga Ilia v. Emperor. 

18 Cr. L. J. 79 : 
37 I. C. 63 : 8 L. B. R. 461 : 

10 Bur. L. T. 169 : A. I. R. 1917 L. Bur. 58. 
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ing and abducting that two heads should be 
made. But it is not illcg.al to make the two 
charges under one head. The 'point to be seen 
in each individual ease is whether the accused 
person was prejudiced therebj'. Where the 
.Judge has carcftilh’ explained the difference 
between abduction and kidnapping and the 
jury fully understood the position and have 
acquitted* the accused of the charge of kidnap- 
ping under S. 3(iG, Penal Code, but convicted 
them of abduction under S. .KjO of the Code, 
in other woids, the jurymen were not satisfied 
that the girl was It! or under 10 years, the 
charge cannot lie said to have prejudiced the 
accused. Ehadi Khan v. Emperor. 

39 Cr. L. J. 674 ; 

176 I. C. 104 : 11 R. C. 36 • 
A. I, R. 1938 Cal. 460. 


-S. 221 — Form of charge. 


1 An accused is entitled to know with certainty 
I and accuracy the exact value of the cliarge 
; brought against him, for unless he has this 
I knowledge, he may be seriously prejudiced in 
1 bis defence. In framing charge, it is always 
I sound to adhere to the language of the Statute 
I as far ns possible. A departure from the words 
I of the Statute benefits nobody and only 
! introduces complications in many instances. 
' Chhahari Shaikh v. Emperor. 26 Cr. L. J. 567 : 

: 851. C. 711 : A. I. R. 1926 Cal. 439. 


-S. 221 — Contents of charge. 


S. 221— Form of 

conviction — Irrcgutaritjj. 


charge— Previous 


There is noobjeelion to nets eommiltcd by 
conspirators in pursuance of a conspiracy 
being enumerated in a charge of criminal 
conspiracy. Dur 'Mohamed v. Emperor. 

35 Cr. L. J. 1337 : 

151 1. C. 494 : 28 S. L. R. 119 : 

7 R. S. 55 : A. I. R. 1934 Sind 59. 

S. 221, 227 — Penal Code — Contents of 

charge — Penal Code, S. 39G -Dacoitii xailh murder 
— Facts to be proved — Sessions Judge, duty of — 
Amendment of charge. 

A charge-sheet should never contain more 
than what it is necessary for the prosecution 
to prove. In a case under S. ;5t)0. Penal Code, 
it is not necessary for tlic prosecution to prove 
that the murder was committed jointly by all the 
accused. It is enough if any one of the accused 
y who are jointly concerned in tlic committing 
of the dacoitj' commits murder in the commis- 
sion of the dacoity. It is not, therefore, 

' necessary for a charge under this section -to 
state that the murder was committed by all 
the accused persons jointly. A Sessions Judge 
■when he receives an indictment, should compare 
the charge-sheet with the language of the 
section under which the charge has been drawn 
up and, -when necessary, amend the charge- 
sheet, using so far as possible the words of the 
section. Bhutan v. Emperor. 

27 Cr. L. J. 57 : 

91 1. C. 233 : A. I. R. 1926 Oudh 245. 

S. 221 — Form of charge — Accused 

charged with offences of kidnapping and abduction 
in respect of same occurrence — Form of charge. 

It is always wise where a charge is made in 
respect of the same occurrence both of kidnapp- 


Wherc it is intended to prove previous con- 
victions for the purpose of affecting the 
punishment, the fact, date and place of the 
prcx’ioiis conviction should bo stated in the 
charge and S. 75, Penal Code, has no application 
to such eases. In re : Abdula. 

II Cr L. J. 217': 

5 I. C. 743 ; 7 M. L. T. 77. 

S. 221 — Form of charge — Murder, 

charge of. 

The charge-sheet corresponds to the English 
indictment and it is very much more than a 
mere form. An accused person is entitled to 
be informed with the greatest precision what 
acts he is said to have committed, and under 
what sections of the Penal Code those acts fall. 
A charge of murder should set forth whether 
the blows were inflicted with the intention of 
causing death, or they were sufficient to cause 
death and were intentionally inflicted. A 
charge under S. .302, Penal Code, should 
follow the language of S. .300 of the Code, which 
contains the definition of murder. Sheo 
Shankar v. Emperor, 27 Cr. L. J. 62 : 

91 1. C. 238 : 2 O. W. N. 862 ; 

A. I. R. 1926 Oudh 148. 

Ss. 221, 222 — Notice — Prosecution can 

charge abetment generally — Such charge, if suffi- 
cienl notice under S. 222 (J). 

It is open to the prosecution to charge abet- 
ment generally, and then, if the evidence did 
not establish abetment other than in one 
particular form, to rely on this particular form 
for a conviction. The charge -(vould amount 
to notice to the accused that thej' had to meet 
a ease of abetment in one or more of the 
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different ways indicated in S. 107, Penal Code. 
Harcndra Kumar Mandal v. Emperor: 

39 Cr. L. J. 395 : 
174 I. C. 36 : 66 C. L. J. 196 : 10 R. C. 607 : 

A. I. R. 1938 Cal. 125. 

S. 221 — Object of. 

It is one of tlie elementary principles of 
Criminal Law that an accused person must 
know what the precise accusation against him 
is, before he is called iipon to enter on his 
defence. Indar Pal v. Emperor. 

37 Cr. L. J. 732 : 
162 I. C. 969 : 38 P. L. R. 1128 
8 R. L. 978 : A. I. R. 1936 Lah. 409. 

S. 221 (7) — Previous coiwiction — 

Enhanced punishment — Whipping. 

If previous convictions arc to be used for the 
purpose of enhanced punishment, they must be | 
set out in the charge, but if they are not so 
stated, enhanced puiiislimcnt, cv'cn of whipping, 
cannot be given. Ilahibahhsh v. Khaju. 

3 Cr. L. J. 97. 

S. 221 (7)— Previous conviction — Proof. 

Where it is proved, by record, that a 
person whose name, whose father’s name, 
and whose caste, arc the same as those of 
the accused under trial, the accused may j 
properly be asked if he is the previous 
convict. Emperor v. Kissan Yessu. 

9 Cr. L. J. 56 : 

4 N. L. R. 163 : 

S. 222. 

t 

Applicability. 

Autrefois acquit. 

Charge. 

Charge of i\Iisappropriation. 

Charge for Criminal Misappropriation. 

Contents of Charge. 

Defective Charge. 

Effect of. 

Effect of non-complianec. 

Form of Charge. 

Joinder of Charges. 

.loint Trial. 

iMisjoindcr of Cliargcs. 

Object of. 

One Transaction. 

Scope. 

Separate Trial. 

Trial. 

S. 222, 

Sec also (i) Cr. P. C., 1898, Ss. 18 (3), 
179, 233, 234. 

(it) Penal Code, 1860, S. 147. 

(in) Revision. 

S. 222 — Applicability. 

S. 222 has no application to S. 477-A, Penal 
Code. Bamcslmar Brijmohan v. Emperor. 

34 Cr. L. J. 673 : 
144 I. C. 94 : I. R. 1933 Nag. 200 : 

A. I. R. 1933 Nag. 327. 

S. 222 (2) — Applicability — Criminal 

breach of trust and dishonest niisappropriation of 
goods — Single charge. 

The ease referred to in S. 222 (2), Cr. P. C., 
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is a ease in whieli the charge is criminal 
breach of trust or di.shonest misappropriation 
of money and it does not apply to a case of 
criminal breach of trust or dishonest mis- 
appropriation of goods, and affords no justi- 
fication for mixing up money and goods or 
for framing single charge in respect of the 
total of the casli said to have been mis- 
appropriated and the total value of the goods 
said to have been misappropriated.' Public 
Prosecutor v. N. S. Sharma. \ 

40 Cr. L. J. 851 (b) ; ) 
184 I. C. 51 : 1939 M. W. N. 468 
1939 2 M. L. J. 518 : 50 L. W. 515 (2) : 

12 R. M. 401 : A. I. R. 1939 Mad 557. 

Ss. 222, 403 — Autrefois acquit — Previous 

acquittal — Bar to subsequent trial — Criminal 
breach of trust — Acquittal in respect of one item 
docs not bar subsequent trial for another item. 

I The accused was tried for criminal breach 
of trust in respect of Rs. 12 odd and acquitted. 
Subsequently the accused was tried for the 
I offence of criminal breach of trust in respect 
of Rs. 19 odd, alleged to' have been 
misappropriated during the same period as 
that to which the Rs. 12 related. The 
accused was found guilty, but' on appeal, 
the Sessions Judge acquitted the accused 
on the ground that the trial for criminal 
I breach of tlie trust in respect of Rs. 12 
must be treated as having been for the same S, 
offence as that in respect of Rs. 19, because / 
both these sums were alleged to have been 
misappropriated during the same period, 
.Tilly 1907 to 1908 : Held, that the previous 
i acquittal did not, under the circumstances, 
bar the accused’s conviction at the subsequent 
trial. Emperor v. Kashi Nath. 

11 Cr. L. J. 337 : 

5 I. C. 970 ; 12 Bom. L. R. 226. 

S. 222 — Charge, legality of. ‘ 

Charge is not illegal when more particulars 
arc given bj' prosecution than they are 
required to give. Rahim Bux Sarkar v. Emperor. 

32 Cr. L. J. 321 : 

129 I. C. 359 : 34 C. W. N. 901 : 

I. R. 1931 Cal. 167 : 

A. I. R. 1930 Cal. 717. 

S. 222 — Charge — Separate charges. 

Where an accused, in making entries which 
are charged against him, was in reality^ 
furthering a fraud that had already been 
committed, the case falls within the purview / 
of S. 477-A. But it is safer to set out the 
separate items of falsification in separate 
charges, Raman Behary Das v. Emperor. 

16 Cr. J. 153 : 

22 I. C. 729 : 18 C. W. N. 1152 : 

41 Cal. 722 : A. I. R. 1915 Cal. 296. 

Ss. 222, 234, 235 — Charge — Penal Code, 

S. 408 — Charge referring to items misappropri- 
ated during txuo years — Such charge, had in faro. 

A charge referring to several embezzlements 
extending over a period of two years is dis- 
tinctly opposed to the provisions of Ss. 222 
and 234, Cr. P. C., and such an illegality 
in the charge is fatal to conviction. Dhanjibhoy 
V. Kaim Khan. 2 Cr, L. J. 130 : 

14 P. R. Cr. 1905 : 6 P. L. R. 241. 
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S. 222 (2) — Charge — Omission of item j 

— Subsequent trial. ' 

Criminal breach of trust — Trial for gross sum | 
embezzled — Subsequent trial for anotlier item I 
not included in previous charge is not barred | 
— But in proper case High Court can prevent ! 
it for ends of justice. Brijhoan Das v. Em- i 
peror. 32 Cr. L. J, 376 : I 

129 I. C. 558 : 1931 A. L. J. 98 : ; 

I. R. 1931 All. 190 : A. I. R. 1931 All. 209. 

j S. 222 (2) — Charge — Criminal breach of | 

1 trust — Various offences loilhin the course of 12 , 
months — One charge for the gross sum viisappro- , 
printed — Procedure. j 

Where a person commits a breach of trust 
in respect of various sums entrusted to him 
from time to time, he may be charged -with 
an effenoc in respect to tlie gross sum so 
embezzled and it is not necessary to specify i 
the particular 'items embezzled or the exact i 
dates on which they were so embezzled ; a j 
charge so framed shall be deemed to be a i 
charge of one offence provided tjiat the period 
within which such embezzlement has taken place 
is not more than one year. Emperor v. Ibrahim 
Khan. 11 Cr. L. J. 442 : 

7 I. C. 186. 

S. 222 (2)— Charge — Misappropriation \ 

of various amounts—Separatc charges. | 

) AVhere a' person has misappropriated several | 
^ amounts within a period of one year, he may , 
under S. 222 (2), Cr. P. C., be charged for j 
the gross sum that' he lias misappropriated i 
during that period. But this section is only 
an enabling provision and it is nowhere jire- 
scribed "that separate charges in respect of 
separate amounts misappropriated shall not be 
resorted to. Seemakurti Kanakatjija v. Emperor. 

32 Cr. L. J. 223 : 

129 I. C, 75 : 32 L. W. 789 : 

59 M. L. J. 854 : 1930 M. W. N. 1097 : 

I. R. 1931 Mad. 219 : 

A. I. R. 1930 Mad. 978. 
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arc direct findings as to the part which each 
accused took in the assault upon the com- 
plainant, the accused arc prejudiced. Btidhu 
v. Mst. Lachminia. 2 Cr. L. J. 275 : 

9 C. W. N. 599. 

Ss. 222 (2), 403, 526 — Charge of mis- 
appropriation— Penal Code {.-let XLVofISeO), 
S. JOS — Police chalan for subsequent misappro- 
priations, legality of— Procedure to be followed — 
Transfer of case. 

On a chalan submitted by the Police against 
the accused in respect of criminal breach of 
trust of a gross sum of Rs. 3,051-5-3 the 
Additional Presidency Jlagistralc of Calcutta 
issued warrant against the accused. The case 
was subsequently transferred to another Magis- 
trate. Charges were framed in respect of 
three issues, viz., Rs. 257-8-3, Rs. 1,853-0-3 
and Rs. 178-11-3 and the accused was con- 
victed on those charges. Another chalan was 
again submitted by the Police to Additional 
Chief Presidency Iilagistratc against the accused 
in respect of Rs. 700, Rs. 100 and Rs. 100 which 
were included in the gross sum of Rs. 3,051-5-3 
and the accused was convicted and sentenced 
on these charges ; Held, (1) that the Police 
had no power to submit a second chalan, 
though they might have moved the Magistrate 
for a second or further trial ; (2) that such 
application could be made only to the Magis- 
trate who had tried the case ; (3) that though 
S. 403, Cr. P. C., did not strictly apply the 
principle underlying the section applied and 
the second trial ought not to have been held ; 
(4) that though the accused could have ob- 
tained an order staying the trial if he had 
moved in time, the conviction could not be 
held to be illegal on that ground alone ; (5) the 
sentence should, however, be reduced to the 
minimum. Sidh Nath .dioasthi v. Emperor. 

31 Cr. L. J. 747 : 
124 I. C. 824 : 49 C. L. J. 378 : 
57 Cal. 17 : 33 C. W. N. 454 ; 
A. I. R. 1929 Cal. 457. 


S. 222 (2) — Charge — Omission, error, or 

irregularity in charge, effect of. 

Where a Court of Appeal has before it the 
question of confirming or setting aside a con- 
viction, an omission by the trial Magistrate 
to frame a charge or an error or irregularitj’’ 
in the charge is no ground for setting aside a 
, conviction unless a failure of justice has been 
. occasioned by such omission, error or irregular- 
, ity. When, however, a Court of Appeal is deal- 
' ing with an .appeal against the acquittal, there 
is no corresponding provision of the Code 
under which a defect in the charge can be 
condoned. Emperor v. Abdul Rahman. 

28 Cr. L. J. 170 : 

99 I. C. 602 ; A. -I. R. 1927 Lab. 109. 

Ss. 222 (2), 225 — Charge — Penal Code,. 

Ss. 147, 323 — Rioting — Charge silent as to com- 
mon object of unlawful assembly — Prejudice. 

In all . cases in which there is a charge 
under S. 147, Penal Code, the common object 
ought to be stated, but an omission to set 
out in the charge the common object would 
not invalidate the conviction unless the accus- 
ed have been misled by such omission and 
it has caused a failure of justice. When there 


S. 222 {2)— Charge for criminal mis- 
appropriation. 

In a cliarge for criminal misappropriation, it is 
not necessary to prove that the accused spent 
the items in any particular manner. Shiam 
Sundar v. Emperor. 33 Cr. L. J. 343 : 

136 I. C. 810 : 6 Luck. 435 ; 
9 O. W. N. 216 : 1. R. 1932 Oudh 194 : 

A. I. R. 1932 Oudh 145. 

S. 222 — Contents of charge. 

Charge should contain such particulars of the 
manner in wliich the alleged offence was 
committed as will be sufficient to give the 
accused notice of the matter with which he is 
charged. Ghousbux Mahomed Aminkhan v. 
Emperor. 36 Cr. L. J. 598 : 

154 I. C. 915 ; 28 S. L. R. 304 : 
7 R. S. 174 : A. I. R. 1935 Sind 34. 

S. 222 — Contents of charge. 

Particulars should.be given in charge. Bajab- 
uddin Mandal v. Emperor. 

34 Cr. L. J. 1219 : 
146 I. C, 305 : 37 C. W. N. 1074 ; 
60 Cal. 1394 : 6 R. Ci 196 : 
A. I. R. 1933 Cal. 676. 
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S. 222 (2) — Content/! of charge — Criminal 

breach of trust. 

In a charge of criminal breach of trust the 
gross sum in respect of which the offence is 
alleged to have been committed should be 
stated as well as the dates between winch the 
offence is alleged to have been committed 
though it is not necessary to specify particular 
items or exact date. Emperor v. Abdul llahiman. 

28 Cr. L. J. 170 : 
99 I. C. 602 : A. I. R. 1927 Lah. 109. 

S. 222 — Defective charge, effect of. 

Charge of defamation elear and unambiguous — 
Exact defamatory words not set out — Charge 
is not vitiated. Samrathmal v. Emperor. 

34 Cr. L. J. 154 : 
141 I. C. 438 : 1. R. 1933 Nag. 63 : 

A. I. R. 1932 Nag. 158. 

S. 222 — Defective charge. 

Where in charge of criminal misappropriation 
the inclusion of items extending beyond the 
period of one year prescribed in S. 222 has pre- 
judiced the accused in his defence on the 
merits, this irregularity in framing charge 
cannot be condoned .under Ss. 5h7 or 225 of 
Cr.P.C. Munoo Lai v. Emperor. 36 Cr. L. I. 477 : 

154 I. C. 258 : 1935 O. W. N. 126 : 
7 R. O. 459 : A. I. R. 1935 Oudh241. 

S. 222 — Eeffct of. 

S. 222 is an exception to another general rule, 
viz., that at the trial of an offence certain 
particulars must be given in the charge. S. 222, 
Cl. 2, modifies that rule as to charges of criminal 
breach of trust, etc., but does not restrict in 
any way the scope and object of S. 234, Em- 
peror V. Kashinath. 11 Cr. L. J. 337 : 

5 I. C, 970 : 12 Bom. L. R. 226. 

S. 222 — Effect of non-compliance. 

No proper compliance with S. 222 — Conviction 
should be set aside. Dconarain Singh v. Em- 
peror. 35 Cr. L. J. 693 : 

148 I. C. 519 : 15 P. L. T. 647 : 
6 R. P. 484 : A. I. R, 1934 Pat. 132. 

Ss. 222, 235 — Form of charge — Charge 

under S. 409, Penal Code, and charge of conspi- 
racy to commit stich offence — Distinction. 

There is a distinction between a charge of 
an offence under S. 409, Penal Code, and a 
charge of conspiracy to commit such an 
offence or offences. In the former, particulars 
are no doubt necessary, and such particulars 
must be within certain limits as laid 
down in the Code, but not so in the 
latter. In stating the object of a conspiracy, 
the same certainty is not required as in in- 
dictment for the offence conspired to be 
committed. A charge of conspiracy in respect 
of an offence or offences under S. 409, Penal 
Code, need not, therefore, be as specific as a 
charge of an offence under that section. 
Ram Krishna Sinha v. Emperor 

39 Cr. L. J. 417 : 
174 1. C. 513 : 42 C. W. N. 246 : 
10 R. C. 693 : A. I. R. 1938 Cal. 195. 

; Ss. 222, 239 — Form of charge — 

Misjoinder — Criminal misappropriation or' 


breach of trust — Same parcel of money — More 
than one accused — Charges how to be framed — 
Abetment. 

In S. 222, Cr. P. C,, the wording refers to 
a single accused; and this must be so because 
it is impossible to hold that two persons 
can be guilty of misapprrpriating one and 
the same parcel of money; S, 239, therefore, 
has no application, because more than one 
person cannot be charged with the ofience of 
misappropriation. If two persons are re.sponsi- 
ble for a misappropriation, the charges 
against them must be of misappropriation in 
one case and of abetment in the other. It 
is, of course, open to the Court to frame 
charges in the alternative : firstly, that A. 
misappropriated the money, B. being the 
abetter; or, secondly, B. misappoopriated 
and A. was the abettor. Girwar Narain v. 
Emperor. 13 Cr. L. J, 506 : 

15 I. C. 650 : 16 C. W. N. 600. 

Ss. 222 (2), 234 — Form of charge — Crimi- 
nal misappropriation — Misappropriation of more 
than three sums on different dates within two 
months — Single charge and separate sentenees, 
legality of. 

The accused was charged with having em- 
bezzled four sums of money on or about 
January 9, February 5 and February 13, 1929. 
Only one charge was framed in which all 
the four sums of money said to have been 
I embezzled and the dates of the alleged em- 
bezzlements were specified. The trial Magis- 
trate found the accused guilty of haying 
embezzled the sums of money ‘'specified 
on the three dates, namely, January 9, 
February 5 and February 13, and 
sentenced him to rigorous imprisonment 
, for the period of two years on each of the 
three counts, the sentences to run concur- 
' rcntly. The accused in appeal contended 
I that he had, in effect, been tried on four 
I charges of embezzlement and as S. 234, 
Cr. P. C., permits an accused person to 
! be tried at one trial for not more than 
I three offences of the same nature com- 
! initted within twelve months, the trial 
! was bad in law : Held, (t) that inasmuch as 
, there was one charge setting out all the 
] items embezzled and the dates of embezzle- 
1 ment and the time included between the 
j first and the last of such dates was less 
j than twelve months, the charge was 
i correctly drawn up in accordance with the 
] provisions of S. 222, Sub-s. (2) and the 
I charge must be deemed to have been a 
I charge of one offence within the meaning 
j of S. 234; (ji) that the Magistrate was not 
I correct in sentencing the accused separately 
j on each of the three counts. He should, 
have jjassed only one sentence for the one 
offence with which the accused W'as charged 
I but the irregularity was of no practical 
I importance as the sentences were to run 
I concurrently. Emperor v. Prem Naram. 

I 32 Cr. L. J. 155 : 

I 128 I. C. 595 : 1930 A. L. L 1130 : 

I . I. R. 1931 All. 67: 

52 All. 941 : A. I. R. 1931 All. 267. 
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S. 222 — Joinder of charges— Joinder of 

more than there charges. 

A charge of cheating to the sum total of 
different items about tventy-six in number 
said to have been taken by' tlie accused on 
false representation from flie complainant is 
contrary to law. Such a charge is not 
justified by S. 222, Cr. P. C., and a convic- 
tion on such a charge cannot be upheld. Itaja 
Khan v. Emperor. 

1 Cr. L. J. 977 : 
1 A. L. J. 599. 

S. 222 (2)— Joinder of charges, legality 

of- 

A trial involving offences under S. 40G, Penal 
Code, committed on five distinct dates is not 
had' in view of the .provisions of S. 222 (2), 

Cr. P. C. Anil Krista Das v. Badam Santra. 

30 Cr. L. J. 706 : 
116 I. C. 722 : 1. R. 1929 Cal. 498 : 

A. I. R. 1930 Cal. 175. 

S. 222 — Joinder of charges. 

S. 222, Cr. P. C. clearly admits of the trial of 
any number of acts of breach of trust commit- 
ed within the year as amounting only to one 
offence. It docs not require any particular 
formulation of the accusation, hut only, enacts 
that it is sufficient to show the aggregate 
I offence without specifying the details. It 
dispenses with the necessity of amplification : 
it does not prohibit enumeration of the parti- 
cular items in the charge. Emperor v. Datto * 
Ilanmani. 2 Cr. L. J. 578 : 

7 Bom. L. R. 633 ; I. L. R. 30 Bom. 49. I 

S. 222 — Joinder of charges. 

Where a charge alleges three distinct offences 
under S. 409, and three other distinct offences 
under S. 477-A, a conviction upon such charge 
at the same trial is not a mere irregularity, 
but an illegality wholly vitiating the trial. 
Kasi Viswanathan v. Emperor. 

5 Cr. L. J. 341 : 

2 M. L. T. 177 : 17 M. L. J. 141. 

Ss. 222, 234 — Joinder of charges. 

The accused was joinlij' tried of offences 
. falling under six different charges, viz : (1) 
Criminal breach of trust of a sum during the 
period 17th September 1914j, to 25th March, 

\ 1915 ; (2) Criminal breach of trust of a sum 
during the period 2Gth March, 1915, to 31st 
March, 1916 : (3) Criminal breach of trust of 
a sum during the period 1st April to 31st 
May, 1916; (4) Criminal breach of trust of 

a sum during the period 1st June, 1916, to 
9th October, 1916; (5) Preperation of a 
false balance sheet of the Lahore Electric 
Supply Company for the year ending 31st 
March, 1915 ; (6) Preparation of a false 

balance sheet for the year ending 31st March, 
1915 : and was acquitted. Government preferr- 
ed an appeal to the Cliief Court 
against the acquittal : Held, (1) that charges 
fl) and (5) could have been tried together, 
because the preparation of tlie false balance 
sheet for the year ending 31st March, 1915, 
was effected to conceal the criminal breach 
of trust which had been committed during the 
period ending 25th March, 1915; (2) that 


Cr. P. CODE (1898), S. 222 
similarly charges (2) and (6) could have 
been tried together and charges (4) and (5) 
could also have been tried together in one 
trial, as they related to two offences of the 
same kind committed within the space of 12 
months ; (3) but that the trial of all six 
charges in one trial being contrary to S. 234, 
Cr. P. C. was quite illegal ; (4) that charge 
(2) contravened S. 222, Cr. P. C., and the 
trial of that charge was in itself quite illegal ; 
(5) that the Court before the commencement 
of the trial should have recorded an order to 
the effect that it was trying such and such 
charge or charges and should have proceeded 
to Uike all the evidence relating thereto, the 
trials should have been distinct and the 
accused .should have been apprised as to which 
charges were being tried in eacli trial and the 
opinions of the Assessors should have been 
recorded separately in each ; (6) that it 
would not be fair to the accused, who had 
been acquitted, to order a re-trial simply 
because the trial was illegal on account of 
misjoinder of charges, unless the Court was 
satisfied that the order of acquittal was 
obviously erroneous or was not one which 
.should be maintained owing to the trial Court 
having omitted to consider material evi- 
dence or for some other sulRcient rqason ; (7) 
tiiat the onus was on the prosecution to prove 
affirmatively that the accused received any 
sums beyond those entered by him as having 
been received ; (8) that it could not on the 
evidence be said for certain that the accused 
was in cliarge of all the money received 
by the Company ; (9) that in view of all 
these facts it was not one of those exceptional 
cases where, supposing the trial had been 
legal, the Chief Court would reverse the 
order and convict the accused and that, 
therefore, a re-trial should not be ordered. 
Emperor v, Jagat Bam. 19 Cr. L. J. 987 : 

48 I. C. 167 : A. I. R. 1919 Lah. 440. 

S. 222 — Joinder of charges — Criminal 

misappropriation. 

Where a person has misappropriated several 
amounts within a period ^of one year, he may 
under S. 222 (2), Cr. P. C. be charged for the 
gross sum that he has misappropriated during 
that period. But this section is only an en- 
abling provision and it is nowhere prescribed 
that separate charges in respect of separate 
amounts misapprodriated shall not be resorted 
to and that if an accused has misappropriated 
several sums within a year, they all should be 
added together and made into one gross sum 
and tried as one charge. Seemakurti Kana- 
kaya v. Emperor. 32 Cr. L. J. 223 : 

129 I. C. 75 : 32 L. W. 789 : 

59 M. L. J. 854 : 1. R. 1931 Mad. 219 : 

1930 M. W. N. 1097 : 

A.T. R. 1930 Mad. 978. 

S. 221, Cl. (2) — Joinder of charges — 

More than three acts of misappropriation in one 
charge. 

Where a' charge against an accused person 
recited that the accused realised by certain 
rent receipts, 23 in number, the sum of Rs. 103 
of which he misappropriated the sum of 
Rs. 67 ; Held, that the charge clearly came 
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■within the provisions of S. 222 (2), Cr. P. C. 
Samiriiddin Sarkar v. Nibaran Chandra Gkose. 

1 Cr. L. J. 791 : 
8 C. W. N. 807 : 1. L. R. 31 Cal. 928. 

S. 222 — Joint trial, illegality o/. 

Separate and distinct offences of breach of 
trust and cheating — Joint trial is illegal — ^High 
Court ■will interfere ■when accused is prejudiced 
by the , illegality. Seva Siibramanian v. Empe- 
ror. 32 Cr. L. J. 1068 : 

133 I. C. 489 : 1. R. 1931 Rang. 265 : 

A. I. R. 1931 Rang. 161. 

Ss. 222, 234, 403 — Joint trial — Mis- 
appropriation of money entrusted to more than 
one person. 

Where in a trial for criminal misappropriation, 
it appears that there are several false entries 
in the accounts, that is sufficiently good evi- 
dence to show that the accused, who had the 
charge of the money and kept the accounts, 
misappropriated the sums of money to which 
the false entries or omissions relate. If a 
person entrusts a sum of money to more than 
one person and those persons in conclusion 
commit criminal breach of trust or dishonestly 
misappropriate the amount, all of them being 
accused of the same offence committed in the 
course of one transaction can be tried jointly, 
and there is nothing in tlie language of S. 222, 
Cr. P. C., which makes it compulsory that 
there should be a separate trial of each accused. 
In re : Appadiirai Ayyar. 17 Cr. L. J. 30 : 

32 I. C. 158 : A. I. R. 1917 Mad. 524. 

Ss. 222 {1)— Misjoinder of charges — 

Misappropriation or theft, different charges of. 

Where accused was charged on three different 
counts with the theft or misappropriation of 
specific articles committed at different times 
and with the misappropriation of the aggregate 
of ten items of money ; Held, that tlie trial 
was vitiated by a misjoinder of charges and 
should be set aside. Asrafulln Sarkar v. Empe- 
ror. 18 Cr. L. J. 310 : 

38 I. C. 422 ; A. I. R. 1917 Cal. 100. 

S. 222 (2) — Misjoinder of charges. 

One of three accused charged with misappro- 
priating sum of money and second with smaller 
portion of that sum and third with abetting the 
two — Each act of misappropriation complete in 
itself ■ — There is misjoinder of charges. K. 
Meeriah v. Emperor. 32 Cr. L. J. 930 ; 

132 I. C. 548 : 9 Rang. 632 : 
I. R. 1931 Rang. 180 : 
A. I. R. 1931,Rang. 90. 

Ss. 222 (2), 233 — Misjoinder of charges 

— Misjoinder of different charges at one trial, 
legality of — Penal Code Ss. 409, 477-A. 

The charge against the accused was that he, 
being the tahvildar, embezzled a certain sum of 
money and further that he omitted to enter 
120 arzrisals with intent to defraud, and wrote 
on three of such arzrisals false numbers with 
like intent. He was tried at one trial for all 
these counts and convicted under Ss. 409 and 
477-A, Penal Code : ' Held, that there was mis- 
joinder of the various charges amounting to an 
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illegality which vitiated the trial.. Kalka Prasad 
V. Emperor. 16 Cr. L. J. 813 

31 1, C. 829 : 13 A. L. J. 1059 ; 

38 All. 42 : A. I. R. 1915 All. 462. 

S. 222 — Object of. 

S. 222 is intended to give accused full know- 
ledge of particulars. Rahim Bux Sarkar v. 
Emnrror. 32 Cr. L. J. 321 : 

129 I. C. 359 : 34 C. W. N. 901 : 

I. R. 1931 Cal. 167 : i 
A. I. R. 1930 Cal. 717. 1 

— S. 222(2) 235 — “One transaction" — Several/ 

defalcations lumped together to obviate difficulty, 
arising under Cr. P. C., in respect of trial — 
Whether constitute one transaction. , 

The assumption in case of an offence of 
criminal breach of trust, ‘that, because under 
the provisions of S. 222 . (2), Cr. P. C., the 
specification of a gross sum in respect of which 
an offence is alleged to have been committed 
and the dates between which it is committed 
is permissible, it must follow, that only one 
offence has arisen out of the different mis- 
appropriations, and that it must be regarded 
as one transaction, is not warranted by the 
provisions of the section. That section pro- 
vides that the charge so framed “ shall be 
deemed to be ” a charge of one offence within 
the meaning of S. 234, and not that it is one 
offence. Although several items of defalca- 
tions may be lumped together .so as to obviate 
the difficulty arising under the provisions of 
the Code, they would not necessarily consti- 
tute one transaction for obvious reasons. 
Each act may retain its homogeneity and may 
be complctel}' separated from the rest, unless 
under special circumstances they could be 
entwined in one transaction. Ramchandra 
Rango Soiokar v. Emperor. 40 Cr. L. J. 579 : 

181 1. C; 870 : 41 Bom. L. R. 98 ; 

11 R. B. 356 : A. I. R. 1939 Bom. 129. 

S. 222 (2) — Scope — Charge of cheating. 

S. 222 (2) is confined to charges of criminal 
breach of trust or dishonest misappropriation 
of money, and has plainly no application 
to other charges, e. g. cheating. Abdur Rahim 
V. Emperor. 32 Cr. L. J. 611 : 

130 I. C. 796 : 12 P. L. T. 12 : 

I. R. 1931 Pat. 204 ; 

A. I. R. 1931 Pat. 102. 

S. 221— Scope. 

S. 222, Cr. P. C. does not cover two sets of 
offences, any number of which may be tried 
together. Sub-s. (2) of the section cannot be 
applied to S. 477-A of the Penal Code. Raman 
Behari Das v. Emperor. 16 Cr. L. J. 153 : 

22 I. C. 729 : 18 C. W. N. 1152 ; 

41 Cal. 722 : A. I. R. 1915 Cal. 296. 

S. 222 (2)— Scope. 

S. 222, (2) Cr. P. C. is only an enabling pro- 
vision. Brijiwan Das v. Emperor. 

32 Cr. L. J. 376 : 
129 I. C. 558 : 1931 A. L. J. 98 ; 

I. R. 1931 All. 190 : 

A. I. R. 1931 All. 209. 

S. 222 12)— Scope. 

S. 222 (2), Cr. P. C. only dispenses with. the 



1069 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1670 


Cr. P. CODE (1898), S. 222 

particulars which otherwise would be required, 
but it does not say that the gross sum is to 
include every act of misappropriation commit- 
ted within the dates specified in the charge. 
The essence of the offence is the misapporpria- 
tion and not the time within which it took 
place. Nogendra Nath Bose v. Emperor, 

25 Cr. L. J. 156 : 

76 I. C. 300 : 38 C. L. J. 286 : 

27 C. W. N. 578 ; SO Cal. 632 : 

A. I. R, 1923 Cal. 654. 

S. 222 — Scope — Seperate trials for mis- 

•• appropriating different itons of mpnoj daring 
same period, xohelhcr allowed. 

The intention of the Legislature by enacting 
S. 222, Cr. P. C. is that where there is to be 
a trial for misappropriation of a gross sum, 
there should be only one trial for such an 
offence committed within the period covered 
bj' the defalcation. IVliere, therefore, a person 
was tried and convicted for misappropriating 
certain sums of money during a certain period 
and was again put on trial in respect of certain 
other sums of money alleged to have been 
misappropriated during the same period: Held, 
that the charge in the previous case should be 
taken to include all the items misappropriated 
by the accused in the course of the same 
transaction .during that period and that the sub- 
sequent trial was barred by S, 403 of the Code. 
In re ; Appadurai Ayyar. 17 Cr. L. J, 30 : 
32 I. C. 158 : A. I. R. 1917 Mad. 524. 

^ S. 222— Scope. 

Under S. 222, Cr, P. C, a charge of criminal 
breach of trust in respect of a gross sum, 
without specifying the items, is a charge for 
one offence within the meaning of S. 234. 
S. 222 does not apply only to cases where 
there is a general deficiency and the prosecution 
is unable to specify the particular items of the 
deficiency, but also to cases where the 
items may be, but or not, specified. Thomas 
V, Emperor. 5 Cr. L. J. 133 : 

I. L. R. 29 Mad. 558. 

S. 222 (2) — Separate trial, illegality of. 

Though a person who commits a breach of 
trust of, or misappropriates, different sums 
_ of money commits so many offences, it is not 
desirable that he should be tried as many times 
when- he could be tried for all of them in one 
trial. Sidh Ifath Awaslht v. Emperor. 

31 Cr. L. J, 747 : 
124 I. C. 824 ; 49 C. L. J. 378 : 
33 C. W. N. 454 : 57 Cal. 17 : 
A. I. R. 1929 Cal. 457. 

Ss. 222, 233 to 235 — Trial — Criminal 

Breach of Trust and Falsification of Accounts — 
Offence not of the same kind. 

A person cannot be tried at one trial and 
convicted on a charge alleging three different 
acts of criminal breach of trust punishable I 
under S, 409, I. P. C., and three different acts 
of falsification of accounts punishable under 
S. 477-A, I. P. C., although all such acts may 
have been committed within the course of a 
year. Offences committed within one year in 
the course of three separate transactions if 
they amount to more, than three, cannot be 
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tried at one trial. Although under S. 222, 
Cr. P. C., a person may be tried at one trial 
for a charge framed in respect of the gross 
sum misappropriated by him within the course 
of twelve months from first to last, the acts so 
charged shall not necessarily be deemed to 
constitute one transaction within the meaning 
of S. 235, Cr. P. C. Kasi Viswanathan v. 
Emperor. 5 Cr. L. J. 341 : 

2 M. L. T. 177 : 17 M. L. J. 141. 

S. 222 (2), 403 — Trial, competency of — 

1 Criminal breach of trust — Acquittal on charge 
I under S. 409 — Subsequent trial under S. 408 for 
different amount. 

An accused was charged under S. 409, I. P. C., 
with criminal breacli of trust in respect of a 
sum of money and was acquitted. He was 
subsequently prosecuted for criminal breach 
of trust as a servant under S. 408, I. P. in 
respect of a certain sum alleged to have been 
misappropriated bj' him within the period 
covered by the charge under S. 409, the case 
for the prosecution being that this amount 
was not included in the sum which was the 
subject-matter of the former charge and that 
the facts relating thereto were not known to 
them at the lime of the previous charge. 
Held, that the previous acquittal did not 
operate as a bar to the sebsequent trial. 
Nogendra Nath Bose v. Emperor. , ' 

25 Cr. L. J. 156 ; 

76 I. C. 300 : 38 C. L. J. 286 : 

27 C. W. N. 578 : SO Cal. 632 : 

A. I. R. 1923 Cal. 654. 

S. 223. 

See Penal Code. S. 147. 

S. 223 — Charge— Charge of giving false 

evidence — Judgment in previous case — AdmissU 
bility of. 

Where a person is on his trial on a charge 
of having given false evidence, the judgment 
in the proceeding in which he is alleged to 
have given false evidence is not admissible in 
evidence against him. A former statement 
by a witness can be used, in certain 
circumstances, to corroborate or contradict 
him, but it cannot be used as substantive 
evidence in a subsequent proceeding, and is 
inadmissible in evidence for this purpose. 
Oates V. Emperor. 25 Cr. L. J. 177 : 

76 I. C. 417 : 38 C. L. J. 163 ; 

A. I. R. 1924 Cal. 104. 

Ss. 223, 225 — Charge of cheating, contents 

of^ 

An accused person is entitled to know with 
certainty and accuracy the exact value of the 
I accusation brought against him. In a case of 
cheating, the charge must set out the manner 
in which the offence was committed. Whether 
the words of the charge are reasonably 
sufficient to give the accused notice of the 
accusation which he has got to meet depends 
upon the circumstances of each particular 
case. The omission to set out the manner of 
the cheating is regarded as material or not 
according as the accused has or has not in fact 
been misled by the omission and the omission 
has or has not occasioned a failure of justice. 
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In a case under S. 420, Penal Code, the manner 
of the cheating was set out in tlie charge as 
follows : “By deceiving with false representa- 
tions and promises as well as by conduct : ” 
Held, the expression used in the charge .was 
' too vague and indefinite to give the accused 
proper notice of the manner of the deception 
and was so dangerously wide as to include 
almost anything, and that, a conviction based 
on such a charge could not be sustained. 
Kedar Nath Chakravarli v. Emperor. 

26 Cr. L. J. 849 : 

86 I. C. 705 : 29 C. W. N. 408 : 

41 C. L. J. 172 : A. I. R. 1925 Cal. 603, 

■ S. 223 — Contents of charge — Charge of 

perjury — Particulars — Prejudice to accused. 

Where a person is charged with having given 
false evidence in the course of a long statement, 
it is incumbent on the prosecution to specifj’ 
the particular answers given by the accused 
which, according to them, were intentionally 
false ; and tlie accused has a legitimate I 
grievance where no such particulars are } 

specified. Oates v. Emperor. 25 Cr. L. J. 177 : 

76 I. C. 417 : 38 C. L. J 163 : 

A. I. R. 1924 Cal. 104. 

S. 223 — Contents of charge — Penal Code, 

S. MO— Charge of offence read zvith S, 149 — 
Section, whether ought to be named in charge — 
Prejudice to accused. 

S. 149, Penal Code, is not a section which in 
itself creates an offence and a Court trying an 
accused person for an offence which is an 
offence constructively by force of S. 149, ouglit, 
under S. 223, Cr. P. C„ to slate that fact and 
name that section in the charge. Failure to 
do so renders the charge defective and 

erroneous, and a conviction for such an offence | 
will not be sustained where S. 149, was not j 
mentioned in the charge. tVhere an accused 1 
person is charged with an offence by virtue j 
of S. 149, Penal Code, it is essential that j 
he should have notice that the charge I 
against him is not that he has 

himself physically taken part in the offence, 
but that ho was a member of an unlawful 
assembly, which in the prosecution of its 
common object, committed that offence, or 
that, being a member of such an assembly, 
he knew that such offence was likclj' to be 
committed by it in the prosecution of its J 
common object. It is, therefore, necessary | 
that in such a case S. 149 should be expressly 
mentioned in the charge. In such a case as ' 
the above, the inclusion of S. 149, Penal Code, 
in the charge also insures that the Court has 
given and will give its mind to the question 
of the guilt of the accused from the point of 
view of that section. In re : Thaikottathil 
Kunhaecn. 25 Cr. L. T. 212 : 

76 I. C. 644 : 18 L. W. 946 : 33 M. L. T. 210 : 

1924 M. W. N. 47 : A. I. R. 1924 Mad. 338. 

S. 223, 225, 537 — Defective charge — 

Trial de novo, zohen justified— Re-trial from 
what .stage to be ordered. 

S. 537, Cr. P. C. cures any omission in a 
charge tlicre might be of the particulars requir- 
ed by S. 223 of the Code, inien no charge 
has been framed mr a defective one has been 


framed, there is no justification for ordering 
a trial dc novo but the trial should pro- 
ceed from the stage at which the illegality 
occurred. S. 537 (a), Cr. P. C. does -not 
apply to cases of the disregard or provision 
of the Code, but applies only to cases of 
failure to comply with some part of such a 
provi.sion in the course of a general comp- 
liance with the whole. If a Court trying an 
accused person entirely fails to question him 
generall.v on the case after • the witnesses 
for the prosecution have been examined 
and before he is called on for his defence, 
the trial from that point onwards, and not 
the entire trial, is improper or illegal and 
the error cannot be condoned under S. 537 
but must be correeted in a fresh trial, 
beginning from the point at which the error 
was made. Gangadhar v, Bhangi Rao. 

25 Cr. L. J. 1152 : 

81 1. C. 976 : A. I. R. 1925 Nag. 147. 

S. 223 — ‘ Manner’, meaning of. 

The word “ manner ’ in S. 223, Cr. P. C., 
could fairly' be interpreted as including 
every ingredient bj' virtue of which the act 
ceases to become one of mere non-criminal 
deception and becomes one of “ cheating ” 
within the meaning S. 415 and the effect of 
the deception upon the victim’s body, mind, 
reputation or property' would thus be_ a 
part of the “ manner ’’ of cheating. Gian 
Singh v. Emperor. 40 Cr. L. J. 371 ; 

180 1. C. 185 : 11 R. L. 689 : 
A. I. R. 1938 Lah. 828. 

Ss. 223, 342 — Proecdure — Penal Code, 

S. 143 — Examination of accused, absence of — 
Procedure— Unlawful assembly — Charge, con- 
tents of — Common object, whether must be staled. 

Where it is found that the provisions of 
S. 342 Cr.P.C. have not been complied with, the 
proper course for the Appellate Court to 
follow is to set aside the conviction and to 
remit the case to the Trial Court in order 
that the provisions of S. 342 may be followed 
and the matler disposed of according to 
law. When a charge is framed under S. 143 
or tlie connected sections of the Penal Code, 
the common object of the unlawful assembly^ 
must be slated in the charge. Kashi 
Pramanik v. Damn Pramanik. 

25 Cr. L. J. 524 : 

77 I.'C. 988 : 27 C. W, N. 28. 

Ss. 224, 251— Charge— Unlawful assembly 

— Statement of common object, sufficiency of — 
'Assault', meaning of — Alteration of charge — Duly 
of Court to recall loitncsscs. 

An accused charged with being a member of 
an unlawful assembly' with the common object 
of committing ‘ assault ’ can be convicted for 
being member of an unlawful assembly with 
the common object of ‘voluntarily causing hurt’ 
without altering the charge. The word 
‘assault’ is used in such a case in the sense of 
violenee to person, whether it can be assault, 
hurt or grievous hurt. But, if a charge is 
once altered, the Court is bound to recall any 
witnesses which the prosecution or the accused 
may desire to examine. The provisions of S. 231 
Cr.P.C., are peremptory and the Court cannot. 
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when a charge has been altered, refuse to recall 
witnesses if so desired by the parties on the 
ground that the party apphdng for examination 
could not show on what points further cross- 
examination was necessary. Chhanlca Dhannk 
V. Emperor. 28 Cr. L. J. 769 : 

104 I. C. 97 : 6. Pat 832 : 8 P. L. T. 825 : 

A. I. R. 1927 Pat. 398. 

S. 224 — Jvrij — Summing up — .Ws- 

direction. 

' Every summing-up must be regarded in the 
•^ight of the conduct of the trial and the ques- 
tions which have been raised !)}• the Counsel 
for the prosecution and for tlic defence, respec- 
tively. It is no misdirection not to tell the 
.Jury cverj’tbing which might have been told ‘ 
them; there is no misdirection unless the .Tudge, 1 
has told them something wrong, or unle.ss what ' 
has been told them would make wrong that ; 
which he has left them to understand. Non- ! 
direction merely is not misdirection, and tliose j 
who allege misdirection must show that some- 
thing wrong was said or that something was 
said which would make wrong that wliicli was 
left to be understood. Emperor v. Barendra 
Kumar Ghosc. 25 Cr. L. J. 817: 

811. C. 353:38 C. L.J. 411: 

28 C. VV. N. 170 : A. I. R. 1924 Cal. 257. 
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* was misled by the error, and it lias occasioned a 
I failure of justice. Emperor v. Mchrati Bachal. 

23 Cr. L. J. 320 : 
66 I. C. 672. 

^ Ss. 225, 537 — Charge — Three dislincl 

offeneex in one eharge — Irregularity — Re-trial — 

I Eailure of juitice. 

A Magistrate acts irregularly in specifying 
three distinct offences in one head of charge 
but sucli an irregularity is not a ground for re- 
trial unless it bas occasioned failure of justice. 
Baehrhii v. Riyarn. 28 Cr. L.J. 409 : 

101 I. C. 185 : 4 O. W. N. 341 : 
2 Luck. 430 : A. I. R. 1927 Oudh 235. 

S. 225 — Charge of conipiraey — Penal 

Code (.let XIA’ of ISGO) — Conspiracy — Offence, 
u'hat constitutes. 

Even tliougli the illegal act which he has 
agreed to do or caused to be done, has not 
been done, a person may be guilty of criminal 
conspiraev. .-Imritlal Ilazra v. Em peror. 

16 Cr. L. J. 497 ; 
29 I. C. 513 : 21 C. L.J. 331 : 
19 C. W. N. 676 : 42 Cal. 957 : 
A. I. R. 1916 Cal. 188. 

Ss. 225, 537 — Charge of conspiracy — 

Construct ion—Ocf cct, cu rablc. 


S. 225. 

, Sec also (/)— Cr. P. C. 1893 : Ss. 13 (3), 

JL 222 233 2.34 : 

(it) — Penal Code, 1800 : Ss. 41i>, 
•119, 22.). 

S. 225. Charge — Rioting — Common 

object, omission to state. 

Charge under Ss. 147 and 149, I. P. C. — Omiss- 
ion to state common object is mere irrigularity. 
Ghaziuddin Khan v. Emperor. 34 Cr. L. J. 393* : 

142 I. C. 684 : 9 O. VV. N. 1109 : 
I. R. 1933 Oudh 127 : A. I. R. 1933 Oudh 19: 

S. 225 Charge — Unlawfut assembly — 

Common object not mentioned — Effect. 

VV^hcre the common object of the unlawful 
assembly is set out in tlic complaint and is 
found by tlie Magistrate, mere omission of it in 
,the charge will not vitiate the trial. Yeshvant 
Satva Chaugulc v. Emperor. 27 Cr. L. J. 744 : 

95. 1. C. 72, 28 Bom. L. R. 497 : 

A. I. R. 1926 Bom 314. 

i S. 225— Charge — Unlawful ' assembly — 

^ Common object, omission to mention. 

^ Omission to specifj' common object in charge 
under S. 147, Penal Code, is material only if it is 
shown that omission occasioned failure of 
justice. Bishnath v. Emperor. 36 Cr. L. J. 1198 : 

157 I. C. 378 : 1935 O. L. R. 471 ; 
1935 O. W. N. 922 : 8 R. O. 20 : 
A. I. R. 1935 Oudh 488. 

Ss. 225, 233, 551 —Charge, separate, for 

each offence — Omission to frame separate charge — 
Irregularity, whether material. 

Although S. 233, , Cr. P. C., requires that for 
every distinct offence of which any person is 
accused, there shall be a separate charge, yet 
under Ss. 225 and 537, where this is not done 
the irregularity is immaterial unless the accused 


Where a charge for conspiracy contained the 
words that tlie accused agreed witli eacli other 
“or” witli others unknown to commit a certain 
offence : Held, that the word “or” in the charge 
was not used as a disjunctive, meaning that 
the charge was the one alternative or other, but 
it was used merely because the complicity of 
other persons in the conspiracy was not so 
certain as that of the three accused : Held, 
also, that it was impossible to say that the 
terms in which the charge was actually framed 
could or did mislead the accused in any way, 
■ at no stage were they left in any uncertainty 
I as to what was alleged against them. Even 
supposing there was anj' defect, it was not such 
as would not be sulbcicntly met by S. 225 or 
S. .537, Cr. P. C. Ram Krishna Sinha v. 
Emperor. 39 Cr. L. J. 417 : 

174 I. C. 513 : 42 C. W. N. 248 : 

10 R. C. 693 : A. I. R. 1938 Cal. 195. 
S. 225 — Charge of dacoity — Defect. 

VV'hcrc accusfed persons charged with dacoity 
are not identified as being present at the scene 
of the dacoity, the charge must fail. If the 
charge for dacoity omits to set out or indicate 
the particular dacoity in respect , of which the 
accused arc being tried, the conviction must 
be set aside. Mandi Ghasi v. Emperor. 

13 Cr. L. J. 125 : 

13 I. C. 781 : 1912 M. W. N. 49. 

S. 225 — Contents — Defect, effect of. 

Although' an indictment, which omits to set 
out the particular false pretence alleged, is 
held bad where an objection is taken before 
verdict, the defect is deemed cured by verdict 
if no such objection is taken and there is a 
verdict of guilty on such an indictment. The 
indictment in all cases of conspiracy must, in 
the first place, eharge the conspiracy, but in 
stating the object of the conspiracy the .same 
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degree of certainty is not required us in an 
indietment for the offence conspired to be 
committed. ^Vhen a charge is dratt'n np, tlic 
Court should adliere to tlic language of the 
Statute as far as practicable. Ainrillal IJazra 
V. Emperor, 16 Cr. L. J. 497 : 

29 I. C. 513 : 21 C. L. J. 331 : 

19 C. W. N. 676 : 

42 Cal. 957 : A. I. R. 1916 Cal. 188. 

S. 225 — Drfcclivc charge, effect of. 

Any defect or omission from the charge as 
actually framed would not be fatal unless it has 
occasioned a failure of justice. Emperor v. 
Mohammad Yakub. 33 Cr. L. J. 373 : 

137 I. C. 73 : I. R. 1932 All. 270 : 

A. I. R. 1932 All. 73. 

Ss. 225, 537, 256, 257, 3i2~Drfcclivc 

charge, effect of — Accused, rigid of, to knoio charge 
against him — Explosive Substances Act {VI of 
190S), S. I (b), charge under, essentials of. 

Where it is alleged on bclialf of the acctised 
that the charge under S. t (h) of Act VI of 
190S is matcriaHy flefeeti\'e inasmuch as it 1 
omits to state, first, lliat the aeeused were in 
possession of explosive substances or had 
tliern under their control “unlawfully and 
maliciously,” and secondhi, that it was the 
intent of the accused to endanger life in British 
India : Held, that these defects in the charge 
do not vitiate tlie trial and conviction, and 
that the case would be covered by S. 225 and 
by Cl. (a) ofS. Cr. P. C. An accused is 

entitled to know with certainty and accuracy 
the exact value of the charge brought against 
him, otherwise he may be seriously prejudiced 
in his defence. It is not essential to specify 
in the charge the exidosivc substances which 
the accused have conspired to have in their 
possession or under their control, where the 
illegal act, charged under S. 120-B, Penal Code, 
is unlawful and malicious possession of explosive 
substances within the meaning of S. 4 of the 
Explosive Substances Act. IflOS. Amriilal Hazra 
V. Emperor. 16 Cr. L. J. 497 : 

29 I. C. 513 : 21 C. L. I- 331 : 

19 C. W. N. 676 : 

42 Cal. 957 : A. I. R. 1916 Cal. 188. 

Ss. 225, 233, 234, 235, 236 and 237— 

.Joinder of charges — Indian Penal Code, Ss. 12‘1-A 
and 153-A — Publication of sedition, ■ 

The accused was convicted of offence under 
Ss. 124-A and 158-A, Penal Code, in respect of 
each of two articles that appeared in his 
newspaper. The Magistrate, who tried the 
case, had framed a charge, with two heads, one 
bearing on each article, and each head men- 
tioned that the accused was punishable under 
Ss. 124-A and 153-.A for publishing the article. 

It was contended on behalf of the accused (I) 
that the receipt of his paper by Government 
servants in their capacity as such servants 
was no publication; (2) that each of the offences 
ought to have been charged separately ; (3) that 
from the articles passages which offended 
against S. 124-A and those against S. 153-A 
ought to have been distinctly pointed out in 
separate charges ; and (4) that the trial of four 
offences at one trial was illegal : Held, (1) that 
it is a sufficient publication if a newspaper 
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containing a seditious article has been received 
by a Government servant; (2) that the accused 
had distinct notice of the charges he had to ans- 
wer, and the informal mode, if any, in which the 
charges were drawn up was cured by S. 225, 
Cr. P- C. ; (3) that as each of the two articles 

taken as a whole brouglit the act of tlie accused 
within each of the Ss. 124-A and 1.53-A, no 
.spcciricntion of particular passages was neces- 
-sary ; (4) that as the charge under S. 124-A 
in resi)ect of one article could have been j 
legally joined witli a charge under S. 124-A in \ 
respect of tlic other article, and as tlie accused \ 
I could have been convicted under S. 153-A by the' 

I application of Ss. 23G and 237, Cr. P, C., even 
I though S. 153-.A was not the subject-matter 
i of the charge, the addition of S. 153-.A in the 
charge was not illegal. Emperor v. Tribhuvandas. 

8 Cr. L. J. 272 : 

1 1. C. 641 : 10 Bom. L. R. 801 : 

33 Bom. 77. 

S. 225 — Misjoinder of charges. 

Where it is established th it there has been a 
misjoinder of charges, the trial must be deemed 
illegal, bceause >held contrary to an express 
provision of the law relating to the mode of 
trial. A comprehensive formula ol universal 
application cannot be framed to determine 
whether two or more acts constitute the same 
transaction ; but circumstances which must 
bear on the determination of the question in 
an individual case may be easily indicated : 
they are proximity of lime, unity or proximity / 
of place, continuity of action and community 
of purpose or design. Amritalal Hazra v. Empe- 
ror. 16 Cr. L. J. 497 : 

29 I. C. 513:21 C. L. J. 331: 

19 C. W. N. 676 : 42 Cal. 957 : 

A. I. R. 1916 Cal. 188. 

j S. 226 — Charge — Additional charge — 

I Sessions Court, jw.ocr. 

I It is on the facts disclosed by the Magisterial 
inquiry, and those facts alone, that any action 
under S. 220, Cr. P. C., can by taken by the 
Sessions .Tudge. Where the facts appearing in 
the Magisterial enquiry warrant the framing 
of a charge omitted by the Committing Magis- 
trate, the Sessions Court has the power to add 
, the charge so committed. Mnla Singh v. 

I Emjjeror. 25 Cr. L. J. 177 : 

71 I. C. 593. 

S. 226 — Charge — Additional charge. \ 

Under S. 220 a Sessions Judge is not authoris- 
ed to frame an additional charge when the 
cliarge is neither imperfect nor erroneous. 

In rc : Bhogi lieddi Ankamma. 

34 Cr. L. J. 278 : 

142 I. C. 138 : 1932 M. W. N. 1162 : 

65 M. L. J. 6 : 1. R. 1933 Mad. 199 : 

A. I. R. 1933 Mad. 247. 

Ss. 226, 227 — Charge — Additional charge 

— Sessions trial — Mtirder, trial for — Chemical 
Examiner, report of — Blood, absence of, at place 
of occurrence, effect of. 

Under proper circumstances a Sessions Judge 
has power to add a charge distinct from the 
charges framed by the Committing Magistrate. 
Certain accused were committed for trial to 
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the Sessions Court on a charge relating to the 
murder of one man and hurt caused to another. 
The Sessions Judge added to the charge Counts 
relating to the murder of the latter : Held, 
that the Session Judge acted properly and 
within his powers in adding the charges. 
IVhere there is strong direct evidence of a 
murder having been committed at a particular 
place, the mere fact tliat the Chemical Exami- 
, ner is unable to discover blood on leaves, grass 
1 and earth collected from the alleged place of 
/ ocurrence, is not sufficient to rebut the direct 
''\evidence. Hassenullah Sheikh v. Emperor. 

26 Cr. L. J. S : 

83 I. C. 485 : 28 C. W. N. 561 : 

A. I. R. 1924 Cal. 625. 

S. 226 — Charge — Alteration of charge. 

Evidence recorded by Committing Magistrate 
disclosing offence of daeoity — Magistrate dis- 
believing evidence — Sessions Judge framing 
charge for daeoity — No prejudice to accused — 
Alteration of charge, held proper. Gulzari v. 
Emperor. ■ 35 Cr. L. J. 63 : 

146 I. C. 424 ; 10 O. W. N. 738 : 

6 R. O. 114 : A. I. R. 1933 Oudb 375. 

S. 226 — Charge, alteration of — Imper- 
fect, meaning of. 

A Judge’s power to alter a charge after commit 
ment is limited by S. 22G, Cr. P. C., to imper- 
/ feet or erroneous charges. The word "imper- 
Afect” implies defect in form. The evidence of 
a spy requires corroboration to practically the 
same extent as that of an accomplice. Sural 
Bahadur v. Emperor. 25 Cr. L. J. 1162 ; 

81 1. C. 986 : 11 O. L. J. 640 : 
T O. W. N. 362 : A. I. R. 1925 Dudh 158. 

Ss. 226, 227— Charge— Amendment of 

' charge — Sessions Court’s -power — Amendment 
beyond subject-matter of indictment — Remand by 
High Court. 

A Court of Sessions is not a Court of Original 
Jurisdiction and though vested with large 
powers of amending and adding to charges, can 
do so only with reference to the immediate 
subject of the prosecution and committal and-, 
not with regard to a matter not covered by 
the indictment. AVhere a remand order of the 
High Court directed the accused to be tried 
i under S. 417/511, Penal Code) and the Sessions 
Judge altered the charge to one under 
5.420/511 ; Held, that the order of the High 
''^ourt was not Intended to fetter the discretion 
\of the Sessions Judge, and he had the power 
' to alter the charge. But on being found, that 
these charges related to events which did not 
form the subject-matter of the complaint as 
originally lodged and that the Magistrate also 
had not committed the case with reference to 
them : Held, that the Sessions Judge could 
not try the accused on the amended charge 
notwithstanding the remand order of the High 
Court, this objccion not having been raised and 
dealt with when that order -was made. Jlirendra 
■ Lai v. Emperor. 1 Cr. L. J. 794 : 

8 C. W, N. 784 ; 32 Cal. 22. 

-S. 226— Charge, change in - Dufy of 


Sessions Judge. 


In a Sessions case a Sessions Judge should. 
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before he begins the trial, scrutinise the pre- 
liminary register and see for himself whether 
alterations or additions should be made to 
the charge under S. 22G, Cr. P. C., Karuppa 
Goundan v. Emperor. 18 Cr. L. J. 346 : 

38 1. C. 730 ; A. I. R. 1918 Mad. 821. 

Ss. 226, 227 — Charge, meaning of. 

The word ‘charge’ in the Criminal Procedure 
Code means a whole series of counts or heads 
of charge for various offences. Dodo v. Empe- 
ror. • 16 Cr. L. J. 573 : 

30 I. C. 125 : 9 S. L. R. 37 ; 
A. I. R. 1915 Sind 50. 

S. 227. 

Sec also (i) Cr. P. C., 1898, S. 22G. 

(ii) Penal Code, 18G0, Ss. 147, 
302. 

S. 227 — Charge, addition of, in appeal 

— Added charge under S. 143, Penal Code — 
Addition, whether valid — Penal Code, Ss. 143, 
426, 451. 

The addition by an Appellate Court to 
charges under Ss. 451 and 426 of a charge 
under S. 143, Penal Code in appeal is not 
permissible, inasmuch as the addition would 
have the effect of imposing a constructiv-e 
responsibility for individual acts of all 
persons who were members at the time of 
the assembly. The mere carrying of savali 
kalis will not be presumed to be unlawful, 
and in determining the object of a unlaw- 
ful assembly, the Court must find that the 
accused had an intention to use criminal 
force or commit some other offence at all 
costs and were not acting in self-defence. 
In re : Mtikka Muthiriyam. 

16 Cr. L. J. 737 : 
31 1. C. 337 ; A. I. R-. 1916 Mad. 1222. 

S. 227 — Applicability. 

S. 227 applies only after some evidence 
has been taken at the trial in the Sessions 
Court. In re : Bhogi Reddi Ankamma. 

142 I. C. 138 : 1932 M.^'.^i^il62 
65 M. L. J. 6 : 1. R. 1933 Mad. 199 : 

A. I. R. 1933 Mad. 247. 

S. 221 — Charge — Addition of a charge — 

Irregutarity — Penal Code {Act XLV of 1860), 
Ss. 363, 366 and 498. 

The accused was committed to the Sessions 
on charges under Ss. 3G3 and 36G, Penal Code. 
At the conclusion of the evidence to establish 
these charges in the Sessions Court, the 
Court added a charge under S. 498 of the 
Code after the evidence for the defence had 
been recorded. The Court then convicted 
the accused on all the three charges : Held, 
that the procedure followed by the Sessions 
Judge was not regular : the additional charge, 
framed at the stage it was- framed, was 
prejudicial to the accused, and that, there- 
fore, the conviction under S. 498, should be 
set aside and the case be further investigated 
into -on the other charges. Emperor v. Isap 
Mahmad. 5 Cr. L. J. 164 ; 

9 Bom. L. R. 148 : 1. L. R. 31 Bom. 218. 
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Ss. 227^ 537 — Charge — Addition of char- 
ges hy Sessions Judge, 

The Sessions Court is not ii Court of 
original jurisdiction and though vested Avith 
large powers for amending and adding to 
charges, it can only do so Avith reference 
to the immediate subject of the prosecution 
and committal, and not AA’ith regard to the 
matter not coA’ered by tlie indictment. The 
addition of a iicaa’ charge by the Sessions 
Judge is not a mere irregularity but an 
illegality not covered by S. 537. Shah Din 
V. Emperor. 11 Cr. L. J. 131 : 

4 I. C. 993 : 20 P. W- R. 1909 Cr. 

S. 227 — Charge — AUcralion of charge — 

Legality of. 

An alteration of a charge by a Court of 
Session, under S. 227, Cr. P. C., is only 
permissible upto the time of the taking of 
the opinion of the assessors. The accused 
AA’as one of a parLy of burglars Avho iiiA’aded 
the house of one M, robbed his widoAA-, 
ransacked his house, and on his seizing the 
accused as he A\'as escaping, a scufllc ensued 
and the latter dealt him mortal bloAv Avith 
a spear-hca 1. The accused Avas tried by the 
Court of Session under S. 400, Penal Code, 
but after the assessors had giA'cn their opinion 
to the effect that the accused Avas caught in 
the house of ilf in the act of committing bur- 
glary and struck him a bloAV from Avhich he 
died, the Sessions Judge recorded an order 
to the effect that the accused should liaA'c 
been charged under S. 802, Penal Code, 
as Avell as under S, 400, and amending the 
charge under S. 227, Cr. P. C., conA'icted the 
accused under S. 302, Penal Code : Held, 
that the alteration of the charge by the 
Sessions Judge after the assessors had* giA'cn 
their opinion Avas illegal : Held, further, that 
the accused AVas guilty of causing the death 
of M under S. 400, Indian Penal Code, but 
that the offence committed by him did not 
amount to murder. Harbans v. Emperor. 

17 Cr. L. J. 454 : 

36 I. C. 134 : 33 P. R. 1916 Cr. : 

50 P. W. R. 1916 Cr. ; 

A. I. R. 1916 Lah. 52. 

S. 227 — Charge — Alteration of charge — 

Poiocrs of Court, 

The Court’s poAvers, as contained in S. 227, 
Cr. P. C., to alter a charge are A'ery Avide. 
Any restriction of those poAA’ers must inevit- 
ably lead to failure of justice. If the Court’s 
poAver under S. 227 can be exercised Avithin 
certain limits, the proAusions of the section 
AAmuld be rendered nugatory. If, therefore, 
the alteration of the charge leads necessarily 
to the discharge of the former jury, that result 
must be implied in the poAver of the Court 
to alter the charge. Emperor A^■ Yeshvant 
Vithi. 38 Cr. L. J. 850 (b) : 

170 I. C. 153 : 39 Bom. L. R. 355 : 

I. L. R. 1937 Bom. 369 : 

10 R. B. 49 ; 

A. I. R. 1937 Bom. 260. 

S. 277 — Charge — Alteration of charge — 

Stage. 

A Court may alter a charge at any time * 


before judgment is pronounced and the dis- 
! cretion conferred by Statute in this behalf 
cannot be Avhittled aAvay by rulings. 
P. JC. Subramania Ayyar v. Emperor. 

32 Cr. L. J. 756 : 

: 131 I. C. 461 (1) : 1931 M. W. N. 399 ; 

i I. R. 1931 Mad. 525 ; 

A. I. R. 1931 Mad. 439. 

I 

■ S. 227 — Charge — Alteration of charge — 

Without assigning reason — Dacoity — Robbery — 
Pointing out place •where stolen articles were con-l 
cealed. • ^ 

A Sessions Judge should not alter a eharge 
under S. 395, Penal Code, of being concerned 
in dacoity, to one of robbery, Avithout assign- 
I ing any reason and before hearing the evi- 
I dencc. Where the sole evidence against an 
! accused is that he pointed out the place 
I Avhere some of the stolen properties Avere 
concealed, it aaos held that this in itself AA’as 
not suITicient evidence to support a convic- 
tion under S. 411, Penal Code, far less AA’as 
it any cAudence that the accused took any 
part in any robbery or dacoity. Paimulla v. 
Emperor. 13 Cr. L. J. 127 ; 

13 I. C. 783 : 16 C. W. N. 238. 

Ss. 227, 228, 2Z9--Chargc— Alteration of 

charge — Session trial — Sessions Court, poioer of, 
prejudice to accused. 

Where upon the trial of an accused personv 
upon specific charges in a Court of Session, it ^ 
is found at the conclusion of the trial that' 
the charges as framed disclose no .offence 
against the accused, it is illegal and pre- 
judicial to the accused to alter or 
amend the charges and to convict liim 
thereon Avithout affording him an opportu- 
nity of meeting the altered or amended 
I charges. The fact that the accused cross- 
I examined tlie prosecution Avitnesses to 
proAm the unsustainability of the charges as 
originally framed, is no ground for holding 
that by substantially altering the charges 
the accused AA’as not prejudiced. A Court 
of Session is not a Court of original 
jurisdiction, and though vested Avith large 
poAvers of amending and adding to charges, 
can only do so AA’ith reference to the immediate 
subject of the prosecution and committal, and 
not AA’ith regard to matter not covered by the 
indictment. Mulhu Goundan v. Emperor. 

21 Cr. L. J. 57 
54 I. C. 409 : 1920 M. W. N. 149 
11 L. W. 317 : 27 M. L. T. 231 
A. I. R . 1920 Mad. 131. 

— S. 227, 237 — Charge — Alteration of 

charge — Procedure. 

S. 227, Cr. P. C., deals with an alteration 
of a charge, but the alteration must be read 
and explained to the accused and the latter 
must knoAv AA’hat he is charged Avith and 
Avhat offence he has to ansAver. S. 237 of 
the Code must be' read Avith S. 227, and 
a Court has no poAA’er to convict an accused 
person of an offence of AA’hich he has not been 
told anything. Raghunath Kandu v. Emperor, 

27 Cr. L. J. 152 : 

91 1. C. 888 : 24 A. L. J. 168 : 

A. I. R. 1926 All. 227. 
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Ss. 227, 269 — Charge — Allcralton of 

charge by Sessions Jtidge — Prejudice. 

Ss. 34 and 149, Penal Code, create no 
distinct offences and are merely rules of 
evidence or of Common Law which fix liabi- 
lity upon joint wrong-doers. Therefore, where 
a charge is altered from one under S. 436 to 
one under S. 436 read with S. 149, the trial 
still remains a trial under S. 436. And 
where a trial under S. 436 is triable with 
the aid -of the Jury, a trial under S. 436 read 
with S. 149 with the aid of assessors is 
, without jurisdiction. It is open to a Sessions 
Judge to add an alternative eliarge but it is 
not a proper exercise of discretion to witndraw i 
the charge whicli the Committing Magistrate 
thought to .be proved and put the accused 
under a disadvantage by substituting another 
so that he might be deprived of the right of 
trial by Jury. Ramsundcr Isser v. Emperor. 

27 Cr. L. J. 512 : 

93 I. C. 976 : 7 P. L. T. 178 ; 

5 Pat. 238 : A. I. R. 1926 Pat. 253. 

Ss. 227, "238, 234 and 537— 

Charge — Amendment of charges— Charge of 
four offences at one trial — One charge struck off by 
the Magistrate at dost of trial — Conviction on 
remaining three charges. 

Where the accused was charged with and 
tried for four offences, committed during the 
year, and after the close of the case the 
Magistrate purporting to act under S. 227, 

' Cr. P. C., struck out . one of the charges 
and convicted the accused on the remain- 
ing three charges : Held, that it was not 
open to the Magistrate at the stage of 
the proceedings when he struck out the 
charge to amend the charge under S. 227, 
Cr. P. C., so as to reduce the offences to 
three, that the charge was bad on theMace 
of it and could not be cured by the 
subsequent amendment and that the conviction 
must be set aside. Manavala Chctly V. Emperor. 

5 Cr. L. J. 94 ; 

1 M. L. T. 409 : 1. L. R. 29 Mad. 569 ; 

17 M. L. J. 219. 

Ss. 227, 417, 449 — Charge — Amendment 

of charge — Interlocutory order — Appeal by 
Government,' when lies — Amendment of charge, 
when permissible. . 

' An interlocutory order which has resulted in 
the acquittal of a prisoner on charges for 
which he was tried may, no doubt, be made 
a ground of appeal under S. 417, Cr. P. C. 
But where the interlocutory order is one 
passed under S. 227, Cr. P. C., refusing to 
add a fresh charge for which a fresh 
prosecution is permissible, in that case 
there has been no aequittal of the pri- 
soner in respect of such additional- 

charge and cannot be relied on as a ground 
' in support of an appeal against, the acquittal 
on other charges altogether. An order exclud- 
ing evidence is one which can legitimately be 
attacked in appeal. Besides asking for'an' 
amendment of charge, which is likely to pre- 
judice the prisoner, it is always open to the 
Crown to have the prisoner acquitted on the 
original charges and to have him charged 


Cr. P. CODE (1898), S. 228 

anew before a Magistrate according to new 
facts. It is doubtful if S. 227, Cr.P.C., intended 
to confer jurisdiction on a Sessions Court to 
add or substitute a new charge on fresh evi- 
dence led or to be led in the Sessions Court for 
the first time. Emperor v. Slewar, 

77 Pr T T '"1717 • 

97 I. C. 1041;;:a._I.'R.;; 1927 Sind 28^ 

S. 227 — Charge, amendment of— Discre- 
tion of trial Court, interference with. 

-A Court of Appeal or Revision would always 
be slow to interfere with the ' exercise of 
discretion vested in the lower Court under 
S. 227, Cr. P. C., to allow . amentment of a 
charge and would not interfere unless such 
discretion has been perversely or arbitrarily 
exercised. Emperor v. Stewar. 

77 Pr T T 1717 • 

97 I. C. 1041 : A. I. R. 1927' Sind 28.' 

S. 227 — Scope. 

What can be done under S. 227, Cr. P. C., 
is only to alter or modify the charge at any 
time before judgment. The section does not 
permit a Court to try two distinct offences, 

1 such as assault and abuse, which are in no 
way connected with one another, and which 
were committed at different times, in the same 
trial. Where it is discovered that two charges 
have been improperly joined together, the 
proper procedure is to initiate separate trials 
in respect of each charge. Krishnamurthi Iyer 
V. Narayanasmami Iyer. 26 Cr. L. J. 1618 : 

901. C. 914 :49 M. L.J. 93: 
22 L. W. N. 402 : 1925 M. W. N. 746 : 

A. I. R. 1925 Mad. 1065. 

S. 227, 237— Scope. 

Ss. 227 and 237, Cr. P. C. necessarily go 
together and it is not the intention of the 
Legislature to empower a Court to convict 
an accused person of an offence of which 
he has not been told anything. Dhum Singh 
V. Emperor. 26 Cr. L. J. 1057 : 

88 I. C. 1 : 23 A. L. J. 436 : 
f A. I. R. 1925-A1I..448. 

S. 228. 

See Cr. P. C., S. 227. 

S. 228, 231 — Charge — Alteration of 

charge not affecting accused's defence — Right of 

accused to recall prosecution witnesses. 

Under S. 231, Cr. P. C., the accused has the 
right to recall prosecution witnesses after 
the alteration of the charge even if that 
alteration could not affect his defence,- and 
the Magistrate has no discretion in the 
matter. In re : Bamalinga Odayar. 

30 Cr. L. I. 223 : 
113 I."C. 672 : 1928 M. W. N. 838 ; 
29 L. W. Ill : I. R. 1929 Mad. 208 : 
52 Mad. 346 : 56 M. L. J. 600. 
A. I. R. 1929 Mad. 200. 

S. 228 — Scope. 

Depositions taken in the Committing Magis- 
trate’s Court which contradict the evidence 
given in the Sessions Court cannot be put in 
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under S. 228, Cr. P. C., ■wiUioiiL pulling them , 
to the M’itnesses. Nanhu jMahlon v. Emperor. 

32 Cr. L. J. 438 : 
129 I. C. 666 : 11 P. L. T. 772 : 
12 P. L. T. 239 ; I. R. 1931 Pat. 122 : 

A. I. R. 1930 Pat. 338. 

S. 231. 

Sec Cr. P. C. 1898, S. 228. j 

S. 231 — Alteration of charge from one \ 

under S. 303 to 300, I. P. C. — Recall of toitnesses. I 
Complaint under S. 303, 1. P. C. — Examination i 
and cross-examination of prosecution witnesses j 
— Charge framed — Defence witnesses examined f 
and cross-examined — Charge amended and ae- j 
cused committed to Sessions for offence under i 
S. 3GG, I. P. C. — No right to accused for further | 
examination and cross-examination to disprove i 
amended charge. Ram Ghulam v. Emperor. \ 

32 Cr. L. J. 849 (2) : 
132 I. C. 47 : 1931 A. L. J. 587; ' 
53 All. 692 ; I, R. 1931 All. 479 : 

A. I. R. 1931 All. 434. 
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S. 231 — Duty of Court, making altera- 
tion. 

Under S. 231, Cr. P. C. it is imperative that 
a Court, when it alters or adds to a charge 
after the commencement of a trial, should 
allow the prosecutor and the accused to re-call 
or re-summon and examine, with reference to 
such alteration or addition, any witness who 
may have been examined, and also to call any 
further witness whom it may think to be 
material. If the Chief Court thinks thht in 
consequence of material errors in a charge the 
accused has been misled, it is bound to direct 
a new trial to be had upon a charge framed in 
the proper manner. Ilarhans v. Emperor. 

17 Cr. L. J. 454 : 

36 I. C. 134 : 33 P. R. 1916 Cr : 

SO P. W. R. 1916 Cr : 

A. I. R. 1916 Lah. 52. 

S. 232. 

Sec also (i) See Penal Code, 1860, 
Ss. 147, 498. 


S. 231 — Alteration of charge — Recall of 

toitnesses — Duties of Court and parties. 

S. 231 does not lay down any duty upon the 
Court to ask the accused to state whether he 
wishes to re-call any of the prosecution wit- 
nesses whose evidence has been taken or to 
summon new ones. To make those provisions 
applicable, there must be some evidence that 
the Court refused the request of the complain- 
ant or the accused to re-call or summon 
witnesses. Konmal v. Emperor. 

32 Cr. L. J. 22 ; 

127 I. C. 587 : 1930 A. L, J. 572 ; ' 
I. R. 1930 All. 939 : 52 All. 455: , 
A. I. R. 1930 All. 215. I 


; S. 232, 233, 234, 235 — Misjoinder of 

I charges — Distinct and seperate offences — Forgery 
I of three chetpics — Cheating thereby — Falsification 
I of Account Books — Joint trial, legality of, 

\ Where the accused was charged, tried and 
convicted in the same trial for (o) forgery of 
j three cheques; (6) cheating in respect of each 
' cheque and falsifying account books to con- 
ceal the forgery of each cheque : Held, that 
the trial was illegal and must be set aside. 
A re-trial in accordance with law was directed. 
Bhag-.oati Dial v Emperor. 2 Cr. L. J. 34 : 

2 P. R. Cr. 1905 : 6 P. L. R. 175. 

Ss. 232, 537 — Misjoinder of charges — 

Effect. 


S. 231 — Alteration of charge — Refusal Including kidnapping and abduction under 

to call witnesses — Effect. one charge may be an irregularity. But if 

Refusal to recall witnesses after alteration the defence is not misled and no failure of 


and in charge vitiates trial — Prejudice to 
accused is immaterial. Nagcndra Nath v. 
Emperor. 33 Cr. L. J. 265 (2) ; 

136 1. C. 136 (2) ; 55 C. L. J. Ill : 

I. R. 1932 Cal. 184 (2) : 

36 C. W. N. 542 : A. I. R. 1932 Cal. 486. 

Ss. 231, 257 — Alteration of charge — 

Right of accused to examine ncio witnesses. 

When a charge has been altered, the accused 
is not confined, to the examination of witnesses 
already examined, but is also entitled to ex- 
mine new witnesses, unless for reasons men- 
tioned in S. 257 the Magistrate thinks that the 
application to examine new witnesses is made for 
the purpose of vexation or delay or for de- 
feating the ends of justice. Ramalinga TJdayar 
V. Ramaswami Mitdaliar. 31 Cr. L. J. 455 : 

122 I. C. 785 : 57 M. L. J. 478 : 

1929 M. W. N. 580 : 30 L. W. 741. 

S. 231 — Amendment of charge — Accused’s 

right to re-call toitnesses. 

If a charge is amended, the accused is entitled 
to re-call and cross-examine any of the prose- 
cution witnesses and not only those witnesses 
on the basis of whose eindence the charge was 
amended. Hazara Singh v. Emperor. 

26 Cr. L. J. 1497 : 

90 I. C. 153 : A. I. R. 1926 Lah. 60. 


justice follows, it is condoned by S. 537. 
Allahrakhio v. Emperor. 36 Cr. L. J. 231 
152 I. C. 1061 : 7 R. S. 110 : 
A. I. R. 1934 Sind 164. 

S. 233. 

Application of. 

Charge. 

Cross-cases. 

Distinct offences: 

Joinder of charges. 

Joint trial. 

Misjoinder of charges. 

Non-compliance. 

Prohibition. 

Revision. 

Same transaction. 

Scope. 

Separate trials. 

Simaltaneous trial. 

S. 233. , 

See also (i) Bombay Abkari Act, 1878, 
S. 43 (1) {i). 

(ii) Companies Act, 1913, 
S. 32 (4). 

(ii?) Cr. P. C., 1898, Ss. 195 (b), 
215, 222, 225, 227, 232, 
234. 
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{iv) Epidemic Disease. 

(v) .Toinder of charges. 

(vi) Joint trial. 

{vii) Penal Code, 1800, Ss. 1*24- 
A. 147, ;100. 

S. 233, 537— PcimZ Code {Act XLV of 

m0},Ss.ld0, 326— Charge mulcr Ss. 320, J49, 
Penal Code — Comnclion under S. 326 — Legality 
— Prejudice. 

When a charge has been framed under Ss. .'520, 
149, Penal Code, a conviction under S. 320 
is not neces.sarily Isad but it depends on whe- 
ther the accused has or has not been materially 
{jrejudiced by the form of the charge. The 
omission of S. 149 from a charge docs not 
create an illegality by reason of S. 233, Cr. P. C. 
whicli provides that for cverj* distinct offence 
of which any person is accused, there shall be 
a separate cliarge. Theethumalai Gottuder v. 
Emperor. (F. B.) 25 Cr. L. J. 1297 : 

82 I. C. 465 : 47 Mad. 746 : 

47 M. L. J. 221 : 20 L. W. 261 : 

35 M. L. T. 21 : 

A. I. R. 1925 Mad. 1. 

Ss. 233, 537— Object of S. 233— ‘Distinct 

offence', meaning of — Hurt caused to hvo persons 
— Separate charges — Jllegality — ‘Irregularity, 
meaning of~Words “subject to the provisions 
hereinbefore contained,’’ in S. 537, whether refer 
to the entire preceding Code — English decisions, 
force of— Privy Council judgment — General obser- 
vations, force of— Trial. 

Per Sharfuddin and Bcachcroft, JJ. (Flcchcr, J. 
dis.) — ^The joinder in ^one charge of two dis- 
tinct offences of causing hurt to two distinct 
individuals is not an illegality which vitiates the 
trial but it is an irrcgularitj' whicli is cured by 
S. .537, Cr. P. C. The qualifying words “sub- 
ject to the provisions, hereinbefore contained” 
in S. 537, do not refer to the entire Code that 
precedes that section but only to Ss. 529 to 536. 
Per Sharfuddin, J. — ^Tlie first portion of S. 233 
is not so imperative as to render a trial null 
and void if the direction enjoined therein is 
disoboyed. In other words, a disobedience of i 
the first portion of S. 233 is not an illegality ' 
which vitiates a trial but is a mere irregular- 
ity curable by S. 537 of the Code. A charge 
is a first notice to the prisoner of the matter 
whereof he is accused and it must convey to 
him with sufficient clearness and certainty 
‘hat which the prosecution intended to prove 
igainst him and of which he will have to 
dear himself. When two offences have been 
committed and either of them has no connec- 
tion with the other, they are distinct offences. 
Although illustrations have no force of law, 
they go a great wa}’’ to e.xplain the intention 
of the Legislature. The object of S. 233 is 
two-fold : in the first place, to give an accused 
person notice of the charges which he has to 
meet; in tlic second, to see that he is not 
embarrassed by having to meet charges in no 
way connected with one another. Where 
the offences form part of the same transaction, 
the law allows them to be tried ■ together ; 
in such a case, the accused is not likely to 
be embarrassed or the Court confused. The 
first part of the section is designed to give 
the accused notice of the charges against him. 
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The object is that he shall not be convicted 
of an offence of which he has not been charged. 
This object is not frustrated, and the accused 
is not prejudiced, if the accusations against 
him are written in one sentence or on one 
.sheet of paper, instead of in two sentences 
or on two sheets of paper. Pam Subhag Singh 
V. Emperor. 16 Cr. L. J. 641 : 

30 I. C. 465 : 19 C. W. N. 972 : 
A. I. R. 1916 Cal. 693. 

S. 233, application of. 

S. 233 applies to summons cases also. Laksh- 
mana Mudaliar v. Emperor. 33 Cr. L. J. 589 : 

138 I. C. 317 : 1932 M. W. N. 1157 : 
35 L. W. 661 : 1. R. 1932 Mad. 553 ; 

A. I. R. 1932 Mad. 497. 

S. 233, application of, to summons 

cases. 

S. 233 and the sections therein referred to 
relating to joinder of charges and tlie joint 
trial of several accused, apply to the trial of 
summons cases under Chap. XX of the Code. 
Emperor v. San Dun. 2 Cr. L. J. 739 ; 

3 L. B. R. 52. 

S. 233 — Charge — Cheating complainant 

on tin ec different occasions— One count, bad in 
laxo. 

Where two persons were charged in one count 
with having cheated the complainant and two 
other persous on three difierent occasions: Held, 
that the charge is bad. Srish Chandra Mukerjee 
v. Emperor. 10 Cr. L. J. 469 : 

4 I. C. 16 : 13 C. W. N. 1067. 

S. 233 — Charge, contents of, 

A charge to the accused should specify each 
of the alleged offences separately, that is to 
say, it should contain as many counts as there 
arc offences. In re ; Venkatigadu. 

7Cr. L. J. 178 : 
12 M. C. C. R. 49. 

S. 233 — Charge, contents of. 

Defrauding the public by deceitful means is 
an offence and tlie .allegation in the charge of 
such an object without specifying tiie persons 
I defrauded is sufficient to maintain a charge of 
conspiracy. Dur Mahomad v. Emperor. 

35 Cr. L. J. 1337 : 
151 I. C. 494 : 28 S. L. R. 119 : 
7 R. S. 55 : A. I. R. 1934 Sind 57. 

S. 233 — Charge — Different charges men- 
tioned in one charge-sheet but dealt with separ- 
rately. 

Where not only Ss. 452, 323 and 379, I. P. C. 
but also the alleged charges under those 
sections were specifically and separately men- 
tioned, the fact that the charge-sheet shows 
that charges under those sections were men- 
tioned together, does not contravene the pro- 
visions of S. 233. Madho Singh v. Emperor. 

41 Cr. L. J. 725 : 
189 I. C. 258 : 1940 O. L. R. 420 : 
1940 O. W. N. 607 & 927 ; 
13 R. O. 92 : A. I. R. 1940 Oudh 396. 

S. 233. 

Charges framed under S. 165, Penal Code — 
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Subsequent addition of charge, under S. ICl. 
Girdhari Lai v. Emperor. 12 Cr. L. J. 217 : 

101 .C. 156 ; 11 P. R. 1911 Cr. : 
32 P. W. R. 1911 Cr. : 146 P. L. R. 1911. 

— S. 233 — Charges, joinder of — Stolen pro- 

perly — Possession of properly stolen from several 
persons at different times — Charge, defect in. 

Unless it appears that articles for the pos- 
session of which the accused is charged under 
S. 411, I. P. C., came in his possession on 
different occasions, the trial is not irregular 
on account of the fact that the articles were 
stolen from several persons at different times. 
When it is not shown that the accused is 
prejudiced on account of a defect in the 
charge, the Court of Appeal will not interfere 
with the conviction. Wasawa Sinnh v. Emperor. 

11 Cr. L. J. 597 ; 
8 I. C. 229 : 36 P. L. R. 1910. 

Ss. 233, 234 — Charge — Bribe collected 

by stibscrijdion from several persons — Form of 
charge. 

Where a bribe was collected from certain 
inhabitants of a village by subscription and 
handed over to the recipient in a lump sum 
it was held that the recipient could not 
be charged under S. 101 of the 1. P. C., merely 
with the receipt of the whole sum collected 
but that he must be charged in respect of 
not more than three separate items constitut- 
ing the total collection. Emperor v. Nand Lai. 

1 Cr. L. J. 875. 

Ss. 233, 234, 236, 239, 537— Charges, 

misjoinder of — Evidence Act {11 of 1S72), S. 27 — 
Statement of accused — Pointing out places lohcrc 
slolen properly zoas concealed — Independent prior 
discovery by police — Penal Code {XLV of 1S60), 
Ss. 395, 411, 412. 

Fifteen accused were charged under S. 395 of 
the Penal Code. Three of these were also 
charged under Ss. 411 and 412, on the strength 
of an incident which is a part of the evidence 
against them on the charge under S. 395 : 
Held, there has been no misjoinder of charges 
which vitiates the whole proceedings. Janki 
V. Emperor. 11 Cr. L. J. 244 (b) : 

SI. C. 769 :11C. L.J. 182. 

Ss. 233, 234, 239 — Charge — Framing 

of charge — Distinct offences, distinct charge — 
Offences of "same kind” —Procedure. 

For every distinct offence of which any person 
is accused, there should be a separate charge 
and every charge shall be tried separately. 
This is a broad rule and applies to all trials 
for offences under the Criminal Law. In S. 233 
of the Cr. P. C., this rule is made subject to 
four exceptions. But a Court cannot and ought 
not to treat a case before it as an exception to 
the general and broad rule, unless it is satisfied 
that in the case before it, the charge should be 
brought within one of the four exceptions. A 
trial in contravention of S, 233, unless justified 
by the exception section, is not a mere 
irregularity but it is an illegality. The offence 
of murder and the offence of voluntarily 
causing hurt are not what arc defined in S. 234 
as offeces of the “same kind.” The provisions 
contained in the former pari of Chapter XIX 
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apply to all charges falling under S. 239, which 
is thus governed by Ss. 234 and 235. The 
cliarge-sheet is a very important document 
and the drawing of it' a very important act in a 
criminal trial. Magistrates cannot exercise too 
much care when they proceed to frame a 
charge. Shankcr v. Emperor. 

. 14 Cr. L. J. 116 : 

18 I. C. 676 : 11 A. L. J. 188. 

S. 233, 234, 535, 537— Charge- 

Separate complaitils — Distinct offences — One trial 
— Omission to frame separate charges — Accused' 
understood xolial he was being tried for — Irregular- 

j 

Three tenants standing to have been charged 
by the landlord’s rent collector while he was 
engaged in the collection of rent, laid three 
separate eomplaints against him before a 
Magistrate, who purporting to act under S. 234, 
Cr. P. C., tried the accused for the three 
offences at one trial and framed only one 
charge setting out only one offence of cheating 
in respect of all the three complaints ; Held, 
that as tlic accused clearly understood what 
he was being tried for, he was not in any way 
prejudiced and that there was no cause for 
interference by the High Court. Musai Singh 
v. Emperor. 15 Cr. L. j. 224 : 

22 I. C. 1008 : 41 Cal. 66 : 18 C. W. N. 183 : 

A. I. R. 1914 Cal. 288. 

Ss. 233, 235, 537 — Charges, lumping. 

together of several — Irregularity — Four murders — 
Joint trial. 

The lamping together of several charges 
against an accused person although contrary to 
the provisions of S. 233 amounts to an 
irregularity which does not %dtiate the proceed- 
ings, the error being covered by S. 537. 
Accused was tried at one trial for the murder 
of his wife and three children, the acts done by 
him were connected both by continuity of 
action and purpose and the four persons were 
murdered successively Avithin a very short 
period of time : Held, that there was no legal 
bar to the trial of the accused on the four 
charges of murder at one trial. Kallu v. 
Emperor. 22 Cr. L. J. 344 : 

61 1. C. 158 : 8 O. L. J. 10 : 

3 U. P. L. R. (J. C.) 4 : 

A. I. R. 1921 Oudh 49. 

Ss.233, 236, 535, 537 {A)— Charge- 

Rioting — Conviction for hurt — Common object 
of causing hurt to complainant — Conviction for 
causing hurt to another, " Merely on the ground 
that no charge was framed” — Meaning of. 

Where an accused person is charged Avith 
rioting under S. 147, I. P, C. Avith the common 
object of causing hurt to the complainant, he 
cannot be convicted of causing hurt to another 
person. 8. 233 of the Cr. P. C. is mandatory, 
and for everj' distinct offence, there should be 
a separate charge AA'hich should, except in 
certain cases specified, be tried separately. 
The Avords “ merely on the ground that no 
charge Avas framed ” in S. 535 of the Cr. P. C. 
mean a case Avhere the offence being -a petty 
one and the evidence being fairly taken, the 
Court framed no charge at all. But Avhere the 
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Court frames a charge, then it cannot be said 
that the conviction is invalid merely on the 
ground that no charge was framed. Such a 
case does not come under S. 537 (a) of the 
Cr, P. C. S. 23G does not apply to the case. 
Sita Ahir v. Emperor. 13 Cr. L. !• 593 : 

16 I. C. 161 : 40 Cal. 168. 

-S. 233, 237 — Charge for murder - 

Conviction for offence under S. 194, Penal Code, 
legality of. 

When a person is charged with an offence 
punishable under S. 302, I. P. C. he cannot be 
convicted of an offence punishable under S. 19-t 
without a charge being framed against him 
for such an offence. Achhut Rai v. Emperor. 

27 Cr. L. J. 1351 ; 

98 I. C. 471 : A. I. R. 1927 All. 75. 

S. 233, 423 (1) (b) — Charges, joinder of 

— Joint trial and conviction of several accused 
for one offence — Alteration of conviction of one of 
the accused. 

The petitioner and four others were tried 
jointly under S. 454, I. P. C. The other four 
were convicted of the offence with which they 
were charged and the petitioner of abetment 
thereof. On appeal, the petitioner was convic- 
ted only under Ss. 411 and 414, I. P. C. ; Held, 
that the conviction must be set aside, for the 
petitioner pould not have been tried jointly 
with the four other accused under Ss. 411 and 
414, I. P. C., while they were being tried under 
S. 454, I. P. C. Sahib Singh v. Emperor.' 

2 Cr. L. J. 694 : 
6 P. L. R. 436 : 38 P. R. Cr. 1905. 

Ss. 233, 537 — Charge — One charge for 

three different offences, if legal — Error in form 
—Prejudice. 

Where under an arrangment made with the 
concurrence of their pleaders the accused 
were jointly tried for three offences committed 
against 3 different persons on the same date 
and forming part of the same transaction, 
and there wds framed one charge against them, 
instead of three, and it ran thus ; “That 
you on or about the 3rd July at B. 
committed theft of paddy from the Delds 
of (a) Srinath Das, (b) .Thumar Pramanick, 
(c) Laskar Pramanick and thereby committed 
an offence punishable under S. 379, I. P. C. 
and within my cognizance Held, that 
although strictly speaking, three separate 
charges should have been drawn up in 
identical terms for the three offences under 
S. 379, I. P. C., yet as in the one charge 
framed the three offences had been kept 
separate and were distinguished by the 
letters (a), (6) and (c), the error in framing 
one charge, was an error in form rather 
than in substance, and as such, did not 
amount to an illegality but ■ was an irregular- 
ity which would be cured by the provisions 
of S. 537, Cr. P. C., unless it was shown that 
the accused had been prejudiced or that a 
failure of justice had been occasioned in 
consequence thereof. JSIoharuddi Malita v. 
Jadunath Mandal. 4 Cr. L. J. 415 : 

11 C. W. N. 54. 

— S. 233 -Gross-cases — Joint trial — Pro- 
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seculion evidence in one case treated as defence 
evidence in other — Illegality. 

In two cross-eases arising out of a riot, 
although two separate records were prepared, 
in reality only one joint trial was held and the 
prosecution evidence in each case was treated 
as the defence evidence in the other : Held, 
that the procedure adopted was illegal and 
the trials were bad and must be set aside. 
Muhammad v. Emperor. 25 Cr. L. J. 551 : 

81 I. C. 39 : A. I. R. 1925 Lah. 149. 

S. 233 — Joint trial — Distinct offences — 

Offence of theft and restoring stolen property 
on receipt of gratification. 

The accused was jointly tried and convicted 
of theft and of receiving gratification for 
restoring the property stolen (S. 215, I. P. C). 
The latter offence, it was alleged, was com- 
mitted some days after the former : Held, that 
the trial was bad : (2) that the result of 

trying the two distinct offences charged toge- 
. ther is that a conviction under one involves 
an acquittal under the other : (3) that a real 
thief cannot be charged with an offence under 
S. 215, I. P, C. ihe accused was acquitted of 
both offences, imperator v. Alu. 

12 Cr. L. J. 72 : 
91. C. 421. 

S. 233 — Distinct offences — Separate 

charges for distinct offences of Daeoity. 

Where certain persons looted the houses of 
three persons, if not four, on the same night, 
and the charge formed against them all was 
that they committed daeoity, and therefore 
committed an offence punishable under S. 395, 
I. P. C : Held, that the offences proved being 
distinct offences, there should have been a 
separate charge in respect of each of them. 
Emperor v. Fattu. 1 Cr. L. J. 364 : 

I. L. R. 26 All. 195 1903 A. W. N. 231. 

Ss. 233, 239 — Distinct offences — Joint 

trial — Defamatory resolutions — Transmission of 
resolutions to a newspaper — Concert. 

IVhere accused Nos. 1 to 3 who were charged 
with passing and publishing resolutions 
defamatory of the complainant, were tried 
jointly with the 4th accused who was charged 
with transmitting the resoultions to a news- 
paper : Held, that in the absence of a concert 
• between all the accused, their joint trial was 
illegal as the offences committed by accused 
Nos. 1 to 3 and the offence committed by the 
4th accused were not committed in the same 
transaction within the meaning of S. 239, 
Cr. P. C. Subrahmanyya Aiyar v. Emperor, 
25 M. 01, applied. Krishna Doss v. Emperor. 

11 Cr. L. J. 135 : 

[ 5 I. C. 436. 

Ss. 233, 537 — Distinct offences — Placing 

record of evidence of one case in another — Illegal- 
ity — Separate trial, necessity of. 

Where the accused was charged with two 
offences, namely, under S. 307, I. P. C. and 
under S. 20 of the Arms Act, and the witnesses 
in the two cases being more or less the same, 
the trying Magistrate recorded the evidence of 
the witnesses in the case under S. 307, I. P. C. 
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and placed copies of tlie statements of these 
witnesses on the record of the case under S. 20 
of the Arms Act : Held tliat the procedure 
adopted was illegal and that the trial was 
vitiated by this illegality of procedure. Muha- 
mmad Khan v. Emprrnr. 29 Cr. L. I- 521 : 

109 I. C. 345 : 9 L. L,. I- 329 : 
A. I. R. 1928 Lah. 34. 

S. 233 Joinder of charges — Insertion of 

nnneccssaril facts in charges— Failure to 2 >rovc 

them— Doctrine of surplusage. 

In order to convict a man of an offence, all 
the material facts which constitute the offence, 
and which are necessary to enable the parties 
to avail themselves of the verdict and 
iud^rment, should the same charge be again 
brormht forward, must be stated upon the 
indictment, and all these requisite allegations 
must be satisfied in evidence, and proved as 
laid. But allegations not essential to such a 
purpose, which miglil be entirely omitted, 
without affecting the charge against the 
prisoner and without detriment to the 
indictment, are considered as mere surplusage, 
and may be disregarded in evidence. Where 
a person was charged with ^ conspiracy and 
with having committed cheating in pursuance 
of that conspiracy : Held, that it was open 
to the Court to convict liim of cheating even 
though the conspiracy was not proved, 
inasmuch as the words in pursuance of the 
conspiracy in the second count ncrc only 
words of surplusage. Satpa Xarain Mohata v 
Emperor. 29 Cr. L. J. 1022 

112 I. C. 350 : 55 Cal. 858 : 32 C. W. N. 319 
A. I. R. 1928 Cal. 675. 

S. 233— Joinder of charges. 

a. 233, Cr. P. C. must be .strictly folloayed, 
save and except where the law itself provides 
an exception. A joinder of three charges 
under S. 409, Penal Code, and three charges 
under S. 4T7-.A is not covered by any of the 
exceptions provided in the subsequent sections 
of the Code. A series of alterations in ac- 
counts made to cover a defalcation might all 
be charged in one charge under the provisions 
of S. 477-A. It cannot be said that there are 
three distinct offences committed by an ac- 
cused person merely by reason of the fact 
that be makes more than one false entry to 
cover one defalcation. But "a scries of false 
entries referring to three different defalcations, 
cannot be taken in the same trial, although 
three defalcations or a whole series of falsified 
accounts may be tried in one charge. There- 
fore the joinder of three charges under S. 409, 
Penal Code, and three charges under S. 477-A, 
is bad and fatal to the trial. Raman Behary 
Das V. Emperor. 16 Cr. L. L 153 : 

22 I. C. 729 : 18 C. W. N. 1152 : 
41 Cal. 722 : A. I. R. 1915 Cal. 296. 

Ss. 233 and 23i— Joinder of charges— 

Offences committed loithin 12 months — One trial. 

Offences committed by an accused person 
within twelve months against a series of per- 
sons, not exceeding three of a similar nature, 
may be tried at one trial. Sri Bhagxoan Singh 
V. Emperor. 10 Cr. L. !• 272 : 

3 I. C. 319 ; 9 C. L. J. '149 : 
13 C. W. N. 507 ; 5 M. L. T. 349. 
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Ss. 233, 234, 235 — Joinder of charges— 

Procedure, compliance with — Necessity of follow- 
ing procedure relating to joinder of charges. 

The necessity of following the procedure re- 
garding joinder of charges laid down by the 
law is obviously dictated by reasons of prac- 
tical expediency and justice, namely to simplify 
the enquiry from the point of view of the 
accused. Ramchandra Rango Sowkar v. Em- 
peror. 40 Cr. L. J. 579 : 

181 I. C. 870 : 41 Bom. L. R. 98 : 

11 R. B. 356 : A. I. R. 1939 Bom. 129. ^ 

Ss. 233, 234, 235, 236, 237 and 239— 


[ Joinder of charges 

' Ss. 233, 234, 235, 230, 237 and 239 of' the 
; Cr. P.C., referred to as excepcions in S. 233, are 
I not mutually exclusive; otherwise the provisions 
of Ss. 230 or 237 can never be invoked to 
prevent a miscarriage of justice .arising from 
a failure to make good all the details of a 
charge joined with two other charges under 
S. 234. The Legislature hardly intended that 
j a joint trial of three offences under S. 234 
should prevent the prosecution from establish- 
ing at the same trial the minor or alternative 
I degrees of criminality involved in the same 
acts complained of. Ss. 235 and 230 may be 
* resorted to in framing additional charges 
where the trial is, nnder S. 234, of three 
' offences of the same kind committed within 
a year. In re : Bal Gangadhar Tilak. 

9Cr. L.J. 226:. 

2 I. C. 277 : 10 Bom. L. R. 973 : 

, 33 Bom. 221 ; 4 M. L. T. 450. 

' Ss. 233, 234, 239 — Joinder of charges— 

Conspiracy — Same transaction — Offences, lohether 
I can be tried together. 

I Twenty-three persons obtained a loan from 
Government on a joint bond. Accused, who 
were asked by the Revenue Collector to collect 
the first instalment of tlie loan from the 
borrow’crs, made a misrepresentation to each 
borrower of the amount due bj' him and thus 
obtained a sum of money in excess of that 
really due by the borrowers : Held, that the 
misrepresentation in each case being the same, 
and the offences having all been committed 
at the same time and place, all in pursuance 
of the same conspiracy, they were all com- 
muted in the course of the same transaction 
and could be tried together. Kailash Chandra 
Pal v. Emperor. 20 Cr. L. J. 122 : 

49 I. C. 106 : 29 C. L. I. 31 : 

46 Cal. 712 : A. I. R. 1919 Cal. 367. 

Ss. 233, 235 — Joinder of charges — 

Offence arising out of same transaction — Trial, 
whether vitiated. 

A charge which relates to more than one 
distinct offence, is a bad charge under the 
law. But where in a trial the distinct offences 
included in the charge were one series of acts 
so connected together as- to form the same 
transaction, and the accused could have been 
charged with, and tried at one trial for each 
such offence, the fact that the charge con- 
travened the law, would not vitiate the trial. 
Radha Nath v. Emperor. 24 Cr. L. J. 72 : 

71 1. C. 120 : 36 C. L. J. 149 : 

50 Cal. 94 : A. I. R. 1922 Cal. 573. 
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^ Ss. 233, 235, 537 — Joinder of charges — 

Police Officer preparing incorrect record consisting 
of several documents — tScparalc charge in respect 
, of each document, ivhelher necessary — Irrcgular- 
ily. 

Accused, a Police Inspector, Avas charged in 
one trial with having prepared certain docu- 
I ments incorrectly in order to sereen one H. and 
' to save him from legal punishment. He Avas 
.conA'icted of an offence under S. 218, 1. P. C. 
[Tile documents set forth in tlie charge Avere a 
/ Tuqqa addressed to the ofBeer in charge of the 
'^Police Station, a first information report based 
upon the ruqqa, seven Police diaries relating 
' to the investigation held in the case and the 
j final report to the lilagistrate : Held, (1) 
i that the various documents formed part of 

1 one continuous Avhole the same purpose, 

i namely the saving of H. from legal punisli- 
i ment, and therefore, the offences having been 

• committed in the same transaction, they could 
, all be tried in the same trial ; (2) that the 

• documents in question together comprised the 
I Police record of an investigation into a charge 

and that the accused being charged AA’ith 
having prepared an incorrect Police record, 

. there aa’es nothing defective in framing a single 
charge in respect of all the documents ; (3) 
that even if it Avere held that the accused 
' should have been charged Avith separate 

' offences in regard to each document, the trial 

• / Avas not illegal merely because one charge was 
framed in regard to all the documents, 
the irregularity being covered by S. 537. 
Emperor v. Muhammad Hussain. 

19 Cr. L. J. 510 ; 
45 I. C. 270 : 12 P. R. 1918 Cr. : 
89 P. L. R. 1918 : 23 P. W. R. 1918 Cr. ; 

A. I. R. 1918 Lah. 242. 

S. 233, 229-r Joinder of charges of — 

Abduction and rape on different oceasions. 

K and B abducted a Avoman and committed 
rape upon her at a place called D. The AA’onian 
Avas subsequently taken by B to different places 
Avbere he alone committed rape upon her. On 

• these' facts : Held, (1) that a joint, charge 
under S. 306 of the Penal Code against both K 

' and B Avas justified ; (2) that a joint charge 
under S. 370 of the Penal Code against both 
|l of them in respect of the occurrence Avhich 
1 took place at D aa’us also justified ; (3) that 

j a joint charge against both of them of having 
' Committed rape upon the AA'oman at D and in 
other places AA'as both improper and 'embarras- 
I • sing ; (4) that if it AA-as intended to prosecute 

B Avith regard to the offences that he AA'as 
I accused for haA'ing committed elscAA-here, there 
' should be separate charges Avith regard to 
those offences. Kcramat Mandal v. Emperor. 

27 Cr. L. .J. 263 : 
92 I. C. 439 : 42 C. L J. 524 : 
A. I. R. 1926 Ca I. 320. 

Ss. 233, 239, 222 — Joinder of charges — 

Joint trial — Ss. 233 and 239 arc governed by 
S. 222 and first part of S. 233. 

Ss. 235 and 230, Cr. P. C., AA'hich deal with 
the joinder of charges of different offences and 
the joint trial of a number of accused persons, 
are not controlled by the latter part of S. 233 
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or by S. 234. If offences are committed in 
the course of the same transaction, .they may 
be tried together, although they are more than 
three in number and e.vtending over a period 
of more than a year. But there is nothing in 
S. 235 or S. 239 to suggest that they are not 
governed by S. 222 or the first part of S. 233. 
On the contrary, the Illustrations to S. 235 
make it clear that AA'hen different offences are 
tried together, they must he separately 
charged. Emperor v. Karamalli Gulamalli. 

40 Cr. L. J. 118 : 
178 I. C. 706 : 40 Bom, L. R. 1092 : 
11 R. B. 184 : I. L. R. 1939 Bom. 42 ; 

A. I. R. 1938 Bom. 481. 

S. 233 — Joint trial — Conviction of some 

accused under S. 457 and of others S. 411, I.P. C., 
legality of. 

In one and the same trial there cannot be 
conA'ictions against some accused under S. 457 
and against others under S. 411 of the Penal 
Code. Muhammad a'. Emperor. 

IS Cr. L. J. 112 : 
37 I. C. 20 : 49 P. W, R. 1916 : 
A. I. R. 1917 Lah. 191. 

S. 233 — Joint trial — Cross-complaints — 

Prosecution evidence in one treated as defence in 
other, legality of. 

Where cross-complaints arising out of the 
same occurrence are filed, the prosecution 
eAudence in one case should not be treated as 
defence evidence in the other, otherAvise trial 
shall be vitiated, L. B. Mamsa v. Emperor. 

22 Cr. L. J, 707 ; 
63 I. C. 867 : 13 Bur. L, T. 245. 

S. 233 — Joint trial— Distinct offences— 

Illegality. 

Non-compliance Avith the provisions of S. 233, 
is not merely an irregularity but an illegality 
and vitiates the Avhole trial. Where tAvo 
offences are quite distinct and separate and 
there is also an interA'al of time betAveen their 
commission, they cannot be said to form the 
same transaction and a joint trial in respect of 
them is illegal. Shafi v. Emperor. 

25 Cr. L. J. 964 : 
81 1. C. 612 ; 21 A. L. J. 859 ; 
A. I. R. 1924 All. 211. 

S. 233 — Joint trial for prejury — Illega- 
lity. 

The joint trial of seA'eral persons for prejury 
under S. 193, Penal Code, is illegal. Lachman 
Singh V. Emperor. 23 Cr. L. J. 439 : 

67 I. C. 615 : 15 P. W. R. 1922 Cr. 

S. 233 — Joint trial — Illegality, criterion 

of- 

The illegality of a joint trial depends on the 
accusation and not on the result of a trial. 
Emperor Mohammad Yakub. 

33 Cr. L. J. 373 ; 
137 I. C. 73 : 1. R. 1932 AH. 270 : 

A. I. R. 1932 AH. 73, 

S. 233 — Joint trial — Offences of mischief 

and riot — Misjoinder of charges. 

A joint trial for offences of mischief and riot 
AA’here they do not form part of the same 
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transaction and the persons accused arc not 
the same is bad for misjoinder of charges. 
Baba Mai v. Gliasi. . 29 Cr. L. I. 34 ; 

106 I. C. 450 : A. I. R. 1928 Lah. 185. 

S. 233 — Joint trial — Theft and escape 

from latcfiil cuslody, offences of. 

Tlie trial of tlie two charges (theft and escape 
from lawful custody) at one trial is contrary to 
S. 2.3.3 as the theft and escape are not so connec- 
ted as to form one transaction, and none of the 
sections mentioned in S. 23.3 covers the joinder. 
Emperor v. Po Hla. 4 Cr. L. I. 389 : 

12 Bur. L. R. 246 : 
3 L. B. R. 221. 

S. 233 — Joint trial — Tteo accused tried 

jointly for one offence — Power of Appellate Court 
to convict one of them of different offence. 

Where two persons are tried together and 
convicted of a certain offence, the Appellate 
Court can acquit one of them of the ofrenee of 
which he was found guilty by the trial Court 
and convict him of a different offence found 
proved against him on the facts. In re : 
Siiryanarat/ana Bow. 15 Cr. L. J. 680 : 

25 I. C. 1008 : A. I. R. 1915 Mad. 302. 

Ss. 233, 23A— Joint trial — Ptopcrltj 

.stolen from two different persons at two different 
times — Possession of stolen property. 

One trial for tw.o offences, for having been 
found in possession of stolen property belonging 
to two different persons and stolen at two 
different times, is illegal and without jurisdic- 
tion. Ali Mahomed v. Emperor. 

9 Cr. L. J. 277 : 
8 C. L. J. 561. 

Ss. 233, 234 and 537 — Joint trial — 

Separate offences — Irregularity. 

Where two separate offences which should 
have been tried separately were as a matter 
of fact together, it was held that this did not 
amount to more than an irregularity, which, as 
it did not appear that the accused were in any 
way prejudiced, was covered by S. 5;!7, Cr. P. C. 
Emperor v. Bam Singha. 

6 Cr. L. J. 215 : 
27 A. W. N. 208. 

■ Ss. 233, 235 — Joint trial — Joint charges — 

Complaint, offence disclosed in. 

Where an act of the accused is done in pur- 
suance of the conspiracy mentioned in the 
original complaint, a charge in respect of that 
act may be framed without any further com- 
plaint. Where the offences form part of the 
same transaction and law allows their joint 
trial, it is immaterial whether the two offences 
are included in one charge or whether they 
are separated and each of them made basis 
of a charge. Abdur Bahman v. Emperor. 

27 Cr. L. I. 669 : 
94 I. C. 717 : 4 Bur. L. J. 213 ; 
A. I. R. 1926 Rang. 53. 

Ss. 233, 239 — Joiiit trial of offences 

under Ss. 379, dll. Penal Code, legality of. - 

The joint trial for offences under Ss. 379 
and 411 of the Penal Code is, with reference 


Cr. P. COCE (1898;, S. 233 

to Ss. 28.3 and 230, Cr. P. C., illegal, 
and vitiates the trial. Sohan Singh v. Emperor. 

25 Cr. L. J. 274 ; 

76 I. C. 866 : A. I. R. 1923 Lah. 394. 

Ss. 233, 239 — Joint trial of persons 

charged toilh giving false evidence in same judi- 
cial proceedings is illegal — “Same transac- 
tion.” 

The joint trial of two or more persons 
charged with giving false evidence in the 
same judicial proceedings is not permissible 
under S. 230 of the Cr. P. C. The false 
evidence given by one witness is a transac-/ 
tion complete in itself and not connected 
with false evidence given by another witness 
even though in the same case and on the 
same point. Such a joint trial is more than 
an irregularity; it is an illegality which viti- 
I ates the whole trial. Imperator v. Alu. 

13 Cr. L. J. 23 ; 

j 13 I. C. 215 : 5 S. L. R. 129. 

Ss. 233 , 239 — Joint trial of several 

j^cr sons for distinct offences — Penal Code, Ss. 411 
and 45S. 

Two accused were chalaned by police under 
S. 453 of the I. P. C., and having been 
tried jointly, the Magistrate convicted one 
of them under S. 411 and the other 
under S. 458, I. P. C. : Held, that the 
joint trial being illegal, the convictions must 
be set aside. Tliat when the Magistrate found 
that S. -158 was not applicable to one of the ^ 
accused, he should have tried the two accused 
scparatclv. Jagga v. Emperor. 

3 Cr. L. J. 76 : 

6 P. L. 575 : 51 P. R. Cr. 1905. 

I Ss. 233, 239— Joint trial of thieves and 

! j)crsons in f^osscssion of stolen properly — Leg- 

The theft of certain articles by one person 
and the dishonest possession of them by 
another knowing them to be stolen form 
one transaction even though the receipt is 
not simultancons with the theft. The joint 
trial of such persons, therefore, is not bad in 
law under the provisions of S. 239, Cr. P. C. 
Anwar v. Emperor. 23 Cr. L. J. 414 ; 

67 I. C. 510 : 20 A. L. J. 96 : 

44 All. 276.: 

A. I. R. 1922 All. 208. 

S. 233, 239— Joint trial— Receiving 

stolen property. 

Accused No. 1 received from certain thieves 
stol •T' ]iroperty. Subsequently, accused No. 1 
delivers to accused No. 2 a portion of the stolen 
property in satisfaction of the debt which he 
owed to the latter. From accused No. 3 was found 
a further portion of the property identified as 
stolen but there was nothing to show when he 
received it and from whom. The three accused 
were, under these circumstrnces, tried at one 
trial on charges of receiving stolen property 
knowing it to be stolen : ' Held, that the three 
offences against the three accused were distinct 
offences which could not be regarded as 
offences committed in the same transaction 
within S. 239, Cr. P. C., and that the trial 
of the three accused together was thus in 
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contravention of S. 233. Emperor v. Jclhiilal 

Ilarlochand, 2 Cr. L. J. 486 : 

7 Bom. L. R. 527 : 
I. L. R. 29 Bom. 449. 

Ss. 233, 239, 438, 537— Join/ Irial of 

hoo accused for disiincl offences, under Ss. 379 
and 341, Indiait Penal Code. 

On 29th April 1003, A dislioncstly look a 
sewing machine out of ll’s possession. On 
30th April, 1003, G restrained II from pro- 
ceeding in a direction in wliicJi lie had a right 
to proceed. A and G were jointly tried and 
convicted under Ss. 379 and 34 1,1. P. C., rc.spcc- 
tivcly : Held, tliat the joint trial of llic two 
accused for distinct offences, coinniillcd on 
different dates and not in the same tran.saetion, 
w.as illegal. Abdul Saltar v. Emperor. 

4 Cr. L. J. 496 : 
1 P. W. R. Cr. 31. 

Ss. 233, 239, 439 and 521— Joint trial 

of tioo parties arrayed against each other in a 
riot — Illegality — Revision. 

The joint trial of two parlies arrayed 
against each other in a riot is not warranted 
by Ss. 233 and 230 and is altogether illegal 
and void and not merely irregular within the 
purview of S. 337. However the rcvisional 
jurisdiction under S. -139, being by its terms 
entirely discretionary, the Chief Court is not 
bound to interfere on the Revision Side in 
such a case, when no prejudice is shown 
to have been caused bj' tlic joint trial. 
Ala Dya v. Emperor. 4 Cr. L. J. 75. 

. 5 P. R. Cr. 1906. 

S. 233, 239 and- 527— Joint trial — 

Penal Code — S. 411— Separate retainers by 
separate persons at different plaees— Joint trial, 
legality of. 

Per Haringion and Sltphcn, JJ. {Brett, J,, 
contra). — .Separate retainers by separate 
persons, ' of separate articles, at dilferent 
places, although the articles maj' have been 
the proceeds of one dacoity, cannot be said to 
be in course of the same transaction. Persons 
charged with such retention cannot be tried 
jointly. S. 537, Cr. P. C, docs not apply to 
such a case. Abdul Majid v. Emperor. 

3 Cr. L. J. 391 : 
3 C. L. J. 412 : 10 C. W. N. 912 : 

33 Cal. 1256. 

i 

Ss. 233,239, 537 — Joint trial of dis- 
tinct offences— Legality of trial. 

Where two persons who harboured different 
offenders, without any conspiracy between 
them and not in the course of the same trans- 
action, were jointly tried : Held-, that the 
trial was contrary to the express provisions of 
the Cr. P. C. and, therefore, entirely illegal. 
Sewak v. Emperor. '2Q Cr. L. J. 214 : 

' 113 I. C. 721 : 2o A. L. J. 623 : 
I. R. 1929 All. 197; 
A. I. R. 1928 All. 317. 

Ss. 233, 239, 537 — Joint trial of 

several aeeused for giving false evidence, validity j 

of. 

The joint trial of several witnesses to the / 
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same transaction for giving false evidence is 
not merely an irregularity which can be cured, 
but an illegality which cannot be condoned by 
any assent of the accused, and is fatal to the 
trial. A definite rule of law, such as that 
enacted by S. 233, Cr. P. C., cannot be dis- 
regarded to accelerate or facilitate the disposal 
of a ease against several offenders. S. 239 
I Cr. P. C., [docs not permit the joint trial of 
diiTorent offences committed by different 
persons in pursuance of a conspiracj'^ but only 
where their acts form part of the same transac- 
tion. Giin:canl V. Emperor. 18Cr. L.J. 339 : 

^ 38 I. C. 723 : 13 N. L, R. 35 : 

A. I. R. 1916 Nag. 73. 

— Ss. 233, 272, 344, 537 — Joint trial — 

Simultaneous trials toilli aid of Assessors — 
Illegality. 

Five persons, accused of the same class of 
offences with reference to the same sort of 
property, were committed to stand their trial 
before a Court of Ses.sions. Tiic Sessions Judge 
thinking that a joint trial of all would be void 
for misjoinder of charges and of accused 
persons, split the case into two eases. Two of 
the accused were tried in one and the remain- 
ing three in the other ease. All tlic accused 
were i)laced in the dock simultaneously and 
bolli eases were lieard simultaneously with 
the aid of the same set of Assessors. A 
number of witnesses were common to both 
cases and each witness was first examined in 
one case and then, where necessary, in the 
other. There were separate and complete 
records with a separate judgment in each case : 
Held, (1) that the five accused were sub- 
stantially tried together in two simultaneous 
trials ; (2) that the two trials were “ prohibit- 
ed in the mode” in which they were conducted ; 
(3) that the simultaneous he.aring of the two 
eases by one set of Assessors was more than 
a mere irregularity ; (4) that neither set of 
accused Could be benefited by the two cases 
being lieard simultaneously and that nothing 
but prejudice to them could arise therefrom ; 
(5) that one case should have been adjourned 
under S. 344, Cr. P. C., while the other was 
being tried. L. B. Eusoof v. Emperor. 

23 Cr. L. J. 49 : 
641. C. 833: 11 L. B. R. 73. 

Ss. 233, 342 — Joint trial — Accused con- 
sisting of two groups gambling at tzao different 
places — No connection betioccn them. 

Accused person consisting of two groups 
having no connection with one another show- 
ing that they were engaged in the same tran- 
saction and playing at different places, cannot 
be summarily tried together under S. 12, 
Bombay Prevention of Gambling Act, and their 
conviction will be set aside. Emperor v. Shiva- 
lomal. 39 Cr. L. J. 59 (a) ; 

172 1. C. SO : 10 R. S. 135 : 

32 S. L. R. 30 : A.I.R.1937 Sind 304. 

Ss. 233, 439 — Joint trial — Receiving 

stolen property at different times — Separate 
charges, necessity of — Joint trial, legality of — ' 
Objection — Revision . 

Where several persons are charged with receiv- 
ing stolen property, -the proceeds of one burglary 
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at different times, there sliould, under S. 233, 
be a separate cliarge in respect of cacli of the 
stolen articles, and each of the accused should 
be tried scparatclj% In such a case, a joint 
trial of the accused is illegal, and objection to 
the trial may be taken for the first time in re- 
vision. Padmanahh Palnaik v. Emperor. 

21 Cr. L. J. 619 : 
57 I. C. 283 : 2 U. P. L. R. Pat. 147 : 
2 P. L. T. 47 : A. I. R. 1921 Pat. 291. 

Ss. 233, 537 — Joint trial for distinct 

offences, legality of. 

When three persons were brought up before 
a Magistrate for having committed acts amount- 
ing to an offence under Sanitation Rule IV, 
Clause G, and admitted the commission of the 
act, and vere com'icted as if they had been 
concerned in a single case, such joint conviction 
vas held not illegal. In re : Kalamma. 

9 Cr. L. J. 524 : 
13 M. C. C. R. 102. 

Ss. 233, 537 — Joint trial — Property, 

stolen, recovered from accused separately — Proce- 
dure. 

Where stolen property is recovered from the 
possession of several per.sons at different times, 
there should be a separate trial under S. -Il 1, 
Penal Code, of cacli of such persons. The 
joint trial of such persons is illegal, and the 
illegality is not curable by the application of 
S. 337, Cr. P. C. Jixean v. Emperor. 

23 Cr. L. J. 409 : 
67 I. C. 505 : 19 A. L. J. 409. 

S. 233— -Misjoinder of charges — Charges 

covering many cases of cheating — Defect, if cur- 
able. 

Lumping of various ea.ses of elicating in a 
charge under S. -120, I. P. C., should be avoid- 
ed. But where by such a defect no prejudice 
is caused to the accused and there is no mis- 
carriage of justice, the defect is curable under 
Ss. 22.3 and .337, Cr. P. C. Chandra Narain Jha 
v. King-Emperor. 41 Cr. L. J. 523 : 

187 I. C. 862 : 6 B. R. 564 : 
12 R. P. 662 : A. I. R. 1940 Pat. 603. 

S. 233 — Misjoinder of charges — Distinct 

offences forming part of the same transaction. | 

There shall be a separate charge for every 
distinct offence, even though it forms part of 
the same transaction. The joinder in one 
charge of two such offences vitiates the trial. 
Gid Mahomed Sircar v. Cheharu Mandal. 

3 Cr. L. J. 141 : 

10 C. W. N. 53. 

S. 233 — Misjoinder of charges — Effect. 

Single charge framed for grievous hurt to one 
person and simple hurt to another — Accused 
not prejudiced — Formal defect, is cured. 
Mcddi Lai v. Emperor. 35 Cr. L. J. 935 : 

149 I. C. 231 : H O. W. N. 680 : 

6 R. O. 538 : A. I. R. 1934 Oudh 244. 

S. 233 — Misjoinder of charges — Effect. 

The joinder of two distinct offences under one 
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charge is an illegality which is fatal to the 
proceedings. Asghar Ali v. Emperor. 

14 Cr. L. J. 449 : 

20 I. C. 609 ; 17 C. W. N. 827 ; 

40 Cal. 846. 

S. 233 — Misjoinder of charges — Effect. 

The joinder of two distinct offences in a single 
charge amounts only to an irregularity curable 
under S. 537, Cr. P. C. Ajgar Shaikh v. Em- 
peror. ■ 30 Cr. L. J. 799 : 

117 I. C. 596 : 32 C. W. N. 839 : \ 
48 C. L. J. 138 ; I. R. 1929 Cal. 548 : ^ 
A. I. R. 1928 Cal. 700. ' 

S. 233 — Misjoinder of charges — Thefts 

committed during riot — Same iransaclion — Dis- 
tinct offences. 

The accused went to certain colliery pre- 
mises for purpose of taking forcible possesion 
thereof, and on the same day, two of the 
accused stole from the ofiice premises of the 
colliery two articles — one a box and the other 
a bicj’clc. The theft was committed as part 
and parcel of the same transaction. The main 
charge against the accused was one under 
S. 147, I. Ik C. The second charge against two 
of them was in respect of the theft of the box 
and the bicycle: Held, that the second charge 
on the face of it charged the theft of the two 
articles as one offence and did not include, two 
distinct offences so as to contravene the pro- \ 
visions of S. 233. Hejoy Krishna Mukherjee y 
V. Satish Chandra Mittra. 21 Cr. L. J. 682 : ' 
57 I. C. 22 : A. I. R. 1920 Cal. 571. 

S. 233 — Misjoinder of charges— Charges 

under Ss. dOS and 177- A, I. P. C. 

The aceu.scd falsely entered the name of his 
private servant in the muster-roll of labourers 
and paid him wages every month out of the 
Municipal funds for over a year. He was 
charged under S. 40S, Penal Code, and under 
S. 477-A. The charge covered the acts com- 
mitted by him during 12 months: I/cW, that 
the trial was illegal. Dubri Misir v. Emperor. 

32Cr. L. J.540: 
130 I. C. 350 : 8 O. W. N. 92 : 

I. R. 1931 Oudh 158 : 

A. I. R. 1931 Oudh 86. 


S. 233— Misjoinder of charges. 

Where three distinct charges, each compris- 
ing offences under Cl. (a), (3) (b) and (2) of 
S. 103, Presidency Towns Insolvency Act, are 
joined together in the same charge, the joinder 
is illegal. Khimcliand v. Emperor. 

® .■ 35 Cr. L. J. 1477 : 

151 1. C. 934 : 36 Bom. L. R. 639 : 

7 R. B. 96 : A. I. R. 1934 Bom. 303. 

Ss. 233, 234— Misjoinder of changes— 

Falsification of accounts— Each entry, zohether 
separate offence — Joinder of more than three 
charges at one trial — Illegalilij. 


le joinder of more than three cha,rges at 
single trial is fatal to the trial. Each 
e entry which amounts to an act of 
ification, constitutes a separate , offence, 
■ a number of false entries might be 
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under one of three eharges against an accused 
person in th; same trial, there were two 
aets of defalcation covered by two false 
entries and the only thing to connect 
them together was the fact that the goods 
were received the same day from the same 
depositor : Hr.ld, that this amounted to a 
joinder of really more than three charges 
in a single trial and was fatal to the trial 
, and that tlie convictions were liable to be 
I quashed. Chakral;otli Shama Shasiri v. Timpe- 
' ror. 24 Cr. L. J. 462 : 

V 72 I. C. 622 : 1922 M. W. N. 476 : 

44 M. L. I. 67 : A. I. R. 1922 Mad. 435. 

Ss. 233, 234 — Misjoinder of charges — 

Ferry contraclor’s servant — Excessive loll — For- 
jiier’s guilty connivance — Presumption. 

The fact that the servant of a ferrry con- 
, tractor, levied toll without the knowledge 
of his master, does not give rise to a 
presumption ns to the latter’s girlly conni- 
vance. Each individual levy of excess toll 
constitutes a separate offence, and Ss. 
and 2.34, Cr. P. C. would apply. Emperor v, 
Arumuliham Pillai. 13 Cr. L. J. 124 : 

13 I. C. 780 ; 1912 M. W. N. 69. 

Ss. 233, 234, 235 — Misjoinder of charges 

— Charge for theft of several articles— Convic- 
tion for criminal breach of trust on various 
occasions not zoithin one year — Separate charges, 
necessity of. 

An accused was charged under S. 381, 
Penal Code, with theft in respect of eight 
necklaces, which were in the possession of 
his employer. The Magistrate found that the 
accused had not committed theft but that he 
had committed criminal breach of trust in 
a series of transactions. The actual mis- 
appropriation with regard to one of the 
necklaces was found to have happened in 
Feburary, 1022, and with regard to another 
in January, 1924 : Held, that the offence in 
regard to the necklaces being one of criminal 
breach of trust, and the transaction in regard 
to each necklace being apparently a separate 
one, it was necessary to charge the accused 
sep.aratcly with each offence, and that although 
it nfight technically be said that there was 
no misjoinder of charges as only one charge 
was drawn, the trial was vitiated in the 
same way as if there had been .a mi.sjoindcr 
' of charges. Raman Lai v. Emperor. 

28 Cr. L. J. 171 : 

' 99 I. C. 603 : 25 A. L. J. 217 : 

49 All. 312 : A. I. R. 1927 All. 223. 

Ss. 233, 234, 235 — Misjoinder of char- 

ges— Single charge combining several murders 
unconnected with each other, legality of. 

The accused committed five murders one 
day — three in one village in the forenoon 
and two in another in the afternoon. The 
trial Court, under the impression that the 
accused was being tried for two murders, 
framed a single charge against him, upon 
which he was convicted and sentenced to 
death : Held, that the . charge as framed 
contravened Ss. 233 and 234, and as the triple 
murder and the double murder was not so 
connected together as to represent a series 
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of aets forming the same transaction, the 
procedure of the Court was not justified by 
S. 23.3. Fauja v. Emperor. 20 Cr. L. J. 353 : 

50 I. C. 833 : 1 U. P. L. R. (A.) 21 : 

17 A. L. J. 614 : A. I. R. 1919 All. 239. 

Ss. 233, 234, 235, 195 (1) (b)— Mis- 
joinder of charges — .Accused tried for offences 
under Ss. 400, 193, 477-A read with S. 109, 
Penal Code — Complaint by Civil Court held 
necessary to give jurisdiction to Magistrate to 
inquire into eharge, having regard to charge under 
S. 193, Penal Code — Fabrication of false evidence 
I relating to items unconnected with charge of 
criminal breach of trust — Distinct offence, — S. 23A 
Application of — Different advances of money 
made by accused from time to time — “Same 
transaction’' meaning of — Charge joining together 
offences under S. 193 and S. 477-A, Penal Code, 
legality of. 

Accused Nos. 2 and 3 were directors of a 
certrain bank and accused No. 8 was its 
manager and acensed No. 1 its legal adviser. 
Accused Nos. 1 to 7 were partners in a 
certain firm. Tlic Articles of Associa- 
tion of tfie bank required that all advances 
to customers beyond Rs. 100 were to 
have the .sanction of the director. Accused 
No. 8 advanced large amounts during the 
period 1928 to 1931 to the firm of which 
accused Nos. 1 to 7 were partners, with- 
out the sanction of the director and with- 
out taking any security from them. Thus 
on November 13, 1931, the firm was indebted 
to the bank to the extent of Rs. 32,008-7-0, 
and on tlint date, accused Nos. 1 to 7 executed 
an instalment bond for Rs. 30,000 in favour 
of the bank and the balance was carried 
over to the new account. Tlic bond was 
pl.accd on tlie record of the bank and 
tlic corresponding entries were made in the 
books of the bank. Tlie bank instituted a 
suit .against the firm to recover the amount 
due and obtained a decree. While this suit 
and an application for winding-up the bank 
were pending, criminal proceedings ivere 
started against the accused in respect of 
the different transactions and they were 
charged with offences under Ss.408, 409, 193 
and 477-A read with S. 109, I. P. C. The charge 
of criminal breach of trust was in respect of 
six items between November 23, 1930, and 
April 21, 1931 : Held, (i) that having regard 
to the charge under S. 193, I.P.C., a complaint 
by the Civil Court was necessary to give 
jurisdiction to the Magistrate to inquire into 
that charge and the defect affected the entire 
proceedings before the Committing Magistrate 
and the trial Court and the whole proceedings 
were vitiated by the illegality committed ; 
(it) that the offence of farbrication of false 
evidence relating to items partly or wholly 
unconnected wdth the charge of criminal 
breach of trust was a distinct offence and the 
! joinder of the two charges offended against 
the prohibition contained in S. 233, Cr. P. C,,- 
unless the case was brought within the excep- 
tion to that section; (iii) that S. 234, Cr. P. C., 

' did not apply, for the offences were not of the 
same kind, i. e. punishable with the same 
amount of punishment under the same section 
of the I. P. C. The different advances between 
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1028 and 1031, made from lime to lime upon 
different applications, tliongh a scries of 
similar acts, did not constitule one transaction 
within tlic meaning of the expression “ the 
same transaction” in S. 235, Cr. P. C.'; (iv) 
that the charge framed was seriously defective 
in that it had joined together tlie offences 
under S. 103, and S. ■177-A of the I. P. C. 
contrary to the provisions of S. 235 (1), Cr.P.C. 
Itamchandra Jlango Soivlcar v. Emperor. 

40 Cr. L. J. 579 : 

181 r. C. 870 : 41 Bom. L. R. 9S : 
11 R. B. 356 : A. I. R. 1939 Bom. 129. 

Ss. 233, 234. 235, 236, 239 — Misjoinder 

of charges — Criminal breach of Irtisf — Ealsi- 
ficadon of aecounls — Penal Code, Ss. dOS, 
477:4. 

The accused was arraigned on three charges; 
(1) that on a c.-'rtain date, he committed 
criminal breach of trust in respect of Rs. 500 
entrusted to iiim by liis employer ; (2) that 
he, on the same day, falsifiefl his employer’s 
casli booi-; by makinc! an incorrect entry 
regarding the sai<l Hs. 500. and committed an 
offence under S. fTT-.-V. I. P. C.. and (.3) that on 
a subsequent day he again falsified his 
employer’s cash book by showing the total on 
the credit side as lesi Ijv Rs. 500 than he 
ought to Iiave slinwn it. and so committed an- 
other offence under S, -ITT-.V, I. P. V. ; Held, 
that although there was a similarity as to the 
amount dealt witii the seconii falsification 
alleged had nothing whatever to do with the 
alleged breach of trust in the first charge and 
the first falsification; that, tlicrefore, there was 
no connection between the third charge on the 
one hand and the first and second on the other; 
that there was a misjoinder of charges and 
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said to form part of the same transaction. 
Where, however, an accused person is charged 
with three sparatc acts of breach of trust and 
three separate acts of falsification of accounts, 
one in respect of each act of breach of trust, 
the charges cannot be tried together in one 
trial as there arc three separate transactions in 
respect of each act of breach of trust coupled 
with the corresponding falsifying of accounts, 
and that the two offences arc not offences of 
the same kind. Emperor v. Manant K. Mclila. 

27 Cr. L. J. 305 : 
. 92 I. C. 689 : 27 Bom. L. R. 1343 : 
49 Bom. 892 : A. I. R. 1926 Bom. 110. 

I Ss. 233, 235 — Misjoinder of Charges 

j — One Iransaclion. 

The accused who was in the service of the 
I complainant was entrusted with two cheques 
for encashment on September 20, 1908, and 
I told lo ]')ay the freight and take delivery of 
certain goods from a Railway Co. from the 
l)rocce!ls. He cashed them on 21st, but on the 
- following day when asked by his master, he 
denied having done so. On September 20, he 
induced under promise of immediate payment a 
clerk of the Rail waj’ Co. to give him delivery 
■' o.' the goods without payment and then abscon- 
j de l. lie was tried in one trial for the offences 
of Criminal misappropriation and cheating and 
I convicted : Ilcl/t, that the offence of Criminal 
I misappropriation against the master of the 
accused was complete on September 21, and 
I lie comnutted the offence of cheating aftcr- 
1 wards, that the two offences committed against 
two separate persons were wholly unconnected, 

I and that the joinder in one trial of the two 
■ charges was iliegal. Parmeshtvar Lai v. Emperor, 

10 Cr. L. J. 476 : 


therefore, cither the first or the third charge 
must go. Nilija Gopal v, Jiban Krishna. 

14Cr. L. J.428 : 

20 I. C. 412 : 40 Cal. 318. 

Ss. 233, 234. 235, 236 and 239~Mis- 

joindcr of charges — More than three offences at 
one trial — Irregnlnritij, 

The appellant was tried at one and the same 
trial for tlirce offences under S. 108 and three 
offences under S. -KiT. Penal Code : Held, 
that the proceedings were irregular and that 
the trial of the accused in respect of six 
offences at one and the same trial, although 
they were committed within the space of 12 
months, contravened the rule laid down in 
S. 233 even when read with S. 234, Cr. P. C. 
To hold that .S. 234 covers all offences, com- 
mitted in the course of seperate transactions, 
when the number of offences is more than 
three, would be straining the language beyond 
all bounds. Shco Saran Lai v. Emperor, 

11 Cr. L. J. 285. 

5 I. C. 896 : 7 A. L. T. 225. 

Ss. 233, 234, 235, 423 — Misjoinder of . 

charges — Criminal breach of trust — Falsification 
of accorints — Separate transactions. 

Where a person is charged with commitling 
one act of criminal breach of trust and also 
with falsifying accounts with a view to conceal 
that particular defalcation, the two may be 


4 I. C. 28 : 13 C. W. N. 1089. 

Ss. 233. 235, 239— Misjoinder of 

charges — Charges of murder, arson and conspiracy 
— Joint trial of ' several accused — Prejudice to 
accused — Embarrassment to Jury — Ee-trial. 

The .'iccuscd were charged at one trial with 
the offences of con.spiracy to murder, murder 
and arson, in that they were alleged to have set 
fire to a house, barred the doors, burnt most of 
the inmate.s and killed such as tried to escape. 
It appc.arcd that there w.as really no foundation 
for the charges of murder and arson as regards 
most of the .aeciiscd according lo the facts 
alleged by the prosecution. The Jury, however, 
found all the accused guilty on all the charges : 
Held ; that since a multitude of charges not 
liaving anv proper fiiuudation and obscuring 
the case whicli the accused had to meet were 
put forward, the attcused were prejudiced in 
their defence and the .Tury misled and con- 
fused, and that, therefore, "the accused should 
be rc-tried. Per Mukerji, J. — The provisions 
of S. 233 of the Cr. P. C. are mandatory. The 
provisions of Ss. 235 .and 239, Cr. P. C. .are 
merely enabling ones, and if there is a risk of 
cmbarr.assing the defence by a joinder of the 
charges, such joinder should not be resorted to. 
Atimuddin Naskar v. Emperor. 

26 Cr. L. I.' 487 : 
85 I. C. 231 ; 29 C. W. N. 173 : 

40 C. L. J. 541 : 
52 Cal. 253 : A. I. R. 1925 Cal. 341. 
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Ss. 233, 235 239 — Misjoiritler of cltargcs 

— Joint trial—Distincl and separate offences 
— One transaction — Prosecution's duty to prove — 
Pccciving and retaining stolen property-P resump- 
tion of dishonest receipt or retention. 

lYlicre Uic accused were charged with liaving 
dishonestly received or retained eight sets of 
cooking utensils belonging to, and stolen 
from, eight different persons on eight different 
dates : Held that in the absence of cvedcnce 
that the acts of receiving or retaining the stolen 
/property were so connected together as to form 
SQne transaction, the charge as well as the trial 
were illegal ; Held further, that the mere fact 
that there was no evidence of separate receipt 
or retention did not justify the procedure. It 
lay upon the prosecution to establish the facts 
which would justify such a charge. The dis- 
honest receipt or retention of each article con- 
stituted a separate offence, and the accused 
could only be tried for three of such offences 
committed within one year unless it were 
shown that the receipt or retention of all the 
articles formed one transaction. 

Ham Sarup Benia v. Emperor. 2 Cr. L. J. 847 : 

9 C. W. N. 1027. 

Ss. 233, 239 — Misjoinder of charges — 

One Iransaclion. 


After certain Civil Court ]icons had been obst- 
ructed in executing a decree, the rioters, after 
/consultation and at the instance of two of 
^ tlicm, proceeded to the kutehery of the decree- 
holder in order to boat bis son and his tahsildar, 
and brouglit out the latter whom they look to 
the house of the judgment-debtor and violently 
assaulted him there ; Held, that it cannot be 
said that there was one and the same transaction 
in the course of which the two offences, one of 
obstructing the execution of the decree and the 
other of as.saulting the tahsildar, were committ-- 
ed. Laskiri v. Emperor. 10 Cr. L. J. 452 : 

4 I. C. 1 : 13 C. W. N. 1113. 


Ss. 233, 239 — Misjoinder of charges or 

offences — Illegal gratification — Bcccipt of lump 
sum collected from different persons — Penal Code 
(Act XLV of ISCO), Ss. IGI,- IGo. 

Certain sums of money were collected from 
land-holders of various villages and were paifl 
in a lump sum by the persons who had collect- 
ed them to the accused, a zilladar in the Irri- 
gation Department, with the object of inducing 
him to show favour in his, oltieial capacity to 
their village as a whole. The accused was 
' charged at the trial with having received a 
lump sum : Held, that I lie charge, as framed, 
was legal and correct. It was not nce'essarj’ to 
charge the accused with an offence under S. 101, 
Indian Penal Code, in respect of every item 
contributed by the various landholders, and 
consequently there was no mi.sjoinder of offenc- 
es or charges. Girdhari Lai v. Emperor. 

12 Cr. L. J. 217 : 

10 I. C. 156 : 11 P. R. 1911 Cr. : 

32 P. W. R. 1911 Cr. : 146 P. L. R. 1911. 

Ss. 233 and 239 — Misjoinder; of charges 

— Receiving stolen properly knowing it to be stolen 
— House-breaking. 

Where a Magistrate jointL' tried and con- 
xdeted at one trial three accused persons, one 
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of an offence under S. -loT, 1. P. C., and the 
other two of an offence under S. 411, I. P. C., 
and it did not appear that the theft and the 
receiving of stolen property were parts of the 
same transaction : Held, that the trial was 
illegal and the conviction must be set aside. 
Gurditta v. Emperor. 2 Cr. L. J. 30 : 

6 P. L. R. 36. 

Ss. 233, 239 — M isjoinder of charges — 

Rescue and theft, offences of. 

Charges of tlieft and resensing an offender, 
cannot be tried together ; and .when there has 
been one trial in respect of both the offences, the 
case is within the purview of Silbrahmania 
Ayyar’s case 2,~> Mad. 01 : 28 1. A. 257, and a new 
trial must be directed. Tilakdhnri Mahton v. 
Lali Singh. 9 Cr. L. J. 147 : 

1 I. C. 69 : 13 C. W. N. 804. 

Ss. 233, 239, 537 — Misjoinder of charges 

and jiarties,^ cffeet of -^‘‘Offences committed in 
same transaction'’, meaning of — Joint trial of 
bribe-taker and bribe-giver. 

A misjoinder of ctiargc. and parties vitiates 
the trial for a disregard of an e.xprcss provi- 
sion of law as to the mode of trial is not a 
mere irrcgnlarily cural)le under S. 5117, Cr. P. C. 
In “offencc.s committed in the same transac- 
tion” there should be clear proximity of time 
and space, clear continuity of action and 
sullieicntly s])cciflc community of purpose. 
The law punishes the giver as well as the 
taker of bribe and the transaction must be 
regarded as one alllioiigh tlicrc arc two parties 
to it and separate offences may be said to be 
committed in respect of it. C. E Ring v. 
Emperor. 31 Cr. L. J. 65 : 

120 I. C. 340 : 31 Bom. L. R. 545 : 

53 Bom. 479 : A. I. R. 1929 Bom. 236. 

S. 233, 239, 537 — Misjoinder of charges 

— .Joint trial — Offences in different villages on 
different nights — One accused charged with of- 
fences under Ss. dST and SHO, Penal Code, and 
other with offences under Ss. -157 and 3S0 or dll. 
Penal Code — Same transaction — Irregularity or 
illegality, whether curable. 

S. 2.'!I», Cr. P. C. docs not permit the joint 
trial of accused for diffcrcrcnt offences com- 
mitted in the course of different transactions. 
Where, in respect of offences of house-break- 
ing and theft committed in two different 
villages on two distinct nights, the 1st accused 
was charged with the offences under Ss. 457 
and 3S0, I. P. C.. and the second accused with 
tliose under Ss. •1-57 .‘380 or 411, I. P. C. and both 
the accused were tried at one trial in respect 
of the .above charges : Held, that the trial 
was bad : Held further, that the charge was 
bad* for vagueness, as it did not specify the 
articles stolen or the name of the person ' 
whose house was broken into and the place 
of offence was given only as one village 
whereas the trial was for offences committed 
at that village as well as another. Per 
Seshagiri Aiyar, J. — Disregard of a plain duty 
.cast by law on a Magistrate cannot be con- 
doned with reference to S. 537, Cr. P. C. 
Mala Mckalakati v'. Subbadu. 

16 Cr. L. J. 298 : 

28 I. C. 522 : 2 L. W. 265 ; 

38 M. L. J. 381 ; A. I . R. 1916 Mad. 571. 
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Ss. 233, 535 — Misjoinder of charges — 

Persons scparatclif fabricating evidence to defraud 
complainant, xvhether can be tried jointly. 

Four persons were convieted in n joint trial 
under S. 193, I. P. C., two of them for having 
falsely executed one habuliyat and the other two 
for having falsely executed another habuliyat 
for the purpose of defrauding the coinplain- 
ant : Held, that there was a misjoinder 
of charges, that is to say, there ought to 
have been at least two trials, one in respect 
of each habuliyat. Emperor v. Fazal Sheihh. 

18 Cr. L. J. 833 : 
41 r. C. 657 : 21 C. W. N. 756 : 
A. I. R. 1918 Cal. 471. 

Ss. 233, 537 — Misjoinder of charges — 

Attempts to cheat on different dates, — Defect, 
if cured — Several charges, if necessary. 

A joinder of two offences committed on two 
different dates, one following the other, in one 
charge is an illegality which vitiates the trial 
and cannot he cured by S. Cr. P. C. IVhere 
an accused pci'.son attemjits to cheat a whole 
bodj’ of villagers and speaks to them in a body 
and not to each individual villager for the 
purpose, he may be tried on one charge for 
each attemi)t to get money from them. .Tohan 
Subrann v. Emperor. 3 Cr. L. J. Ill ; 

2 C. L. J. 618 : 10 C. VV. N. 520. 

Ss. 233, 537 — Misjoinder of charges — 

Different offences — Trial, separate. 

A joinder in one charge of two offences com- 
mitted on one and tlic same elate is an illegality 
which vitiates the trial and is not covered by 
S. 537, Cr. P. C. Taere should be a separate 
charge for each distinct offence as provided by 
S.233. Two persons accused of different offences 
committed in different transactions relating to 
different persons should he tried separately. 
Tilahdhari Das v. Emperor. 6 Cr. L. J 442 ; 

6 C. L. J. 757. 

Ss. 233, 537 — Misjoinder of charges — 

Joinder of charges under Ss. 3S0 and 414, Indian 
Penal Code, legality of. 

The joinder of charges under Ss. 41 <1. and 380, 
I. P. C., being opposed to S. 233, Cr. P. Cr. is 
not merely irregular within the meaning of 
S. 537, Cr. P. C. , but illegal. Emperor v. IPos- 
sa7iji Dayal. 1 Cr. L. J. 834 : 

6 Bom. L. R. 725. 

S. 233 — Non-compliance — Effect. 

A failure to comply with the provisions of 
S. 233, Cr. P. C., may or may not be fatal 
according to the circumstances of the ease. 
Ramdm Lai v. Emperor. 38 Cr. L. J. 97 : 

165 I. C. 970 : 18 P. L.T. 91 : 
3 B. R. 117 : 9 R. P. 246 ; 
A. I. R. 1937 Pat. 176. 

S. 233 — Non-comjMancc — Effect. 

Breach of the provisions of S. 233, Cr. P. C., 
is not a mere irregularity but an illegal- 
ity which vitiates the whole trial. 
Dubri Misir v. Emperor. 

32 Cr. L. J. 540 : 
130 I. C. 350 : 8 O. W. N. 92 : 
I. R. 1931 Oudh 158 : 
A. r. R. 1931 Oudh 86. 
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S. 233 — Non-compliance — Effect. 

Failure to comply with the provisions of 
S. 233 will be condoned where the offenecs 
are committed in one transaction, the 
evidence is identical and where care has been 
taken to arrive at a distinct finding 
each regarding one of the offences charged. 
Sachchidanand Parsad v. Emperor. 

34 Cr. L. J. 892 : 
144 I. C. 936 : 14 P. L. T. 580 : 
6 R, P. 130 ; A. I. R. 1930 Pat. 488. 

S. 233 — Non-compliance — Effect. 

The illegality with regard to S. 233, Cr. P. C., 
does not necessarily vitiate the trial as a 
whole. Dur Mahomed v. Emperor. 

35 Cr. L. J. 1337 : 
151 I. C. 494 : 28 S. L. R. 119 : 

A. I. R. I934‘Si^nd%! 

j Ss. 233, 238, 537 — Non-compliance roith 

I S. 233 — Effect — Accused committed to Court of 
j Session under S. 304, Penal Code — No charge 
jindcr S. 3SS nor opportunity given to meet such 
charge — Convictioji under S. 3S5, legality of. 

The disregard of an express provision of law 
as to the mode of trial is not a mere irre- 
gularity which could be remedied by S. 537, 
Cr. P. C. S. 385, I. P. C., is not a minor offence 
with particulars common with an offence under 
S. 300. Both of these scetions have got 
distinct and independent ingredients. An 
offence under S. 385 brings into the field an 
entirely different set of circumstances which 
have nothing whatsocv’cr to do . with an 
offence under S. 300. Where therefore an 
accused is committed to the Court of Session 
under S, 304, I. P. C., and is never charged 
under S. 885, I. P. C., and no opportunity is 
giv'cn to him to meet that charge, he cannot 
be cbnv'ictcd under that section. Thahur Singh 
V. Emperor. 40 Cr. L. J. 948 .‘ 

184 I. C. 409 : 1939 A. L. J. 547 : 
12 R. A. 226 : 1939 A. W. R. 577 : 

A. I. R. 1939 All. 665. 

S. 233 —Prohibition . 

.An enquiry before a Committing Magistrate is 
not a trial and does not come within the 
prohibition contained in S. 233, Cr. P. C. 
Jn re : Sessions Judge of Tanjorc. 

20 Cr. L.J. 514: 
51 I. C. 674 ; 35 M. L. J. 259 : 
A. I. R. 1919 Nag. 158. 

Ss. 233, 231, 429— Revision— Duty- 

Illegal joinder of charges — Interference. 

The accused was tried at one trial for com- 
mitting elev'en different offences of the same 
kind : Held, that although the joinder of 
charges was illegal and the conviction therefore 
b.ad, the High Court was not bound to inter- 
fere in revision as' the a'ceused did not appear 
to have been prejudiced by the misjoinder, 
but had pleaded guilty and had made no 
application for revision. Emperor v. Tha By aw. 

9 Cr. L. J. 15 : 
4 L. B. R. 315. 

I Ss. 233 and 22Z—Samc transaction. 
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iohai is — Mullifariousncss — Misappropriation 
extending to two years. 

The accused were charged willi misappropria- 
tion of certain amounts belonging to a company 
during a period of 2 years and witlj fabrications 
of accounts and cheating. Objection taken to 
the trial under S. 233 was overruled and the 
accused were acquitted of the charge of 
falsification of accounts and cheating but were 
convicted of misappropriation. On appeal, held, 
per Benson, J., Ihat-tlic misappropriation ex- 
tending over the wliolc period of tlie company’s 
existence could not be said to Iiavc been 
committed in the course of the same transac- 
tion within S 235 of the Cr. P. C. and the trial 
was, therefore, illegal. Per Ahditr Bahim, J . — 
The mere fact that the company was in fact 
a bogus concern and tliat the object of all the 
accused was to defraud the public would not 
make the various offences charged against 
them fall within S. 235. Chorugttdi Venkatadri 
V. Emperor. 11 Cr. L. J. 258 (b) : 

5 I. C. 847 : 1 M. VV. N. 65 : 

7 M. L. T. 299. 

S. 232—Samc transaction — Manufactur- 
ing, bottling, possessing and selling excisable 
article and attempting to render denatured 
spirit, fit for human consumption, if same trans- | 
action— Trial ns in summons ease — S'. ‘233, if i 
excluded. ' 

Tile acts of manufacturing an excisable 
article seized and brought into Court, bottling i 
it, possessing it, soiling from time to time ‘ 
various other artieles not before the Court, 
and attempting to render denatured spirit fit 
for human consumption do not constitute the 
same transaction. 'Wlierc an accused is charged 
witli doing all those things in one charge, 
and tried at one -trial, the trial is vitiated by 
a misjoinder of charges in contravention of 
the provisions of S. 233 of the Cr. P. C. 
The fact tliat the trial has taken place as in 
a summons case docs not exclude the appli- 
cation of S. 233 of the Cr. P. 0. C. U. N. 
Bisivas V. Emperor. 15 Cr. L. J. 73 : 

22 I. C. 425 : 9 C. L. J. 53 : 

18 C. W. N. 586 : 41 Cal. 694 : 

A. I. R. 1914 Cal. 603. 

S. 233 — Scope — Joint trial, what is — 

Discharge of accused in warrant ease— Obligation 
as to joint trial. 

The provision contained in S. 233 relates to 
trials and not to enquiries into the guilt of 
the accused, and as, in a warrant ease, the 
trial proper does not begin until the accused 
is charged and called upon to answer, no 
question of an illeg.al joint trial arises when 
the accused are discharged under S. 253, 
Cr. P. C. Manbodh Singh v. Jhaboolal. 

30 Cr. L. J. 404 : 

115 I. C. 164 : 1. R. 1929 Nag. 100 : 

A. I. R. 1929 Nag. 237. 

Ss. 233 to 239— Scope of. 

The general rule is that contained in .S. 233, 
Cr. P. C., namely, that for .every distinct 
offence of which any person is accused, there 
shall <be a separate charge, and every such, 
charge shall be tried separately. To this rule 
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there arc several exceptions, viz., those con- 
tained in Ss. 2.34, 2.3.5, 2.30, 239. The excep- 
tion embodied in S. 234, although authorising 
the combination of three charges at one trial, 
docs not bar the separate trial of the accused 
for each separate offence. Emperor v. Kanshi- 
»nth. 11 Cr. L. J. 337 : 

5 I. C. 970 : 12 Bom. L. R. 226. 

S. 233 — Separate trials — Possession of 

stolen property. 

. Where a quantity of stolen property is 
found in the possession of an individual" in 
I circumstances whicii lead to the conclusion 
that he was retaining the wliolc of such pro- 
perly knowing it to have been stolen, there 
cannot be separate trials in respect of separate 
portions of the stolen property. Bamnath Bai 
V. Emperor. 36 Cr. L. J. 342 : 

153 I. C. 423 ; 13 P.at. 161 ; 7 R. P. 339 ; 

A. I. R. 1934 Pat. 483. 

Ss. 233, 234, 537 — Simultaneous trial 

— Cross-eases of rioting — Irregularity. 

In trial 'of two cross-cases of rioting, one ease 
was taken up first, and some witnesses for 
the prosecution were c.xamincd. The other 
ease was taken up on the next day, and 
certain witnesses for the prosecution in 
that c.asc were exa mined. The order sheets 
showed that on certain days certain witnes- 
.scs were examined in both the cases, while, on 
other ilays, witnesses in one oi the other case 
were examined, and in some instancts, some of 
the accused in one ease .were examined ns wit- 
nesses for the prosecution in the other. The 
charges in the two eases were framed at an 
interval of four days, but the evidence 
was completed, and arguments were heard 
on one and the some day, and two days 
after botli the eases were disposed of by 
separate -judgments : Held, that the trial 
was not viiialed by reason of the procedure 
adopted by the iMigistratc, nor were the 
accused in any w.iy prejudiced thereby. It 

was an advantage to the accused rather than 
a disadvantage that the Magistrate had had 
before him the evidence -in both the eases 
before he made up his mind as to which ease 
was true and which untrue. Sahadev Abir v. 
Emperor. 1 Cr. L.. J. 199 ; 

8 C. W. N. 344. 

Ss. 233, 239— Simullancousi' trial — 

Counter-eases — .dicused, whether entitled to have 
trial set aside. 

The Cr. P. C., contains no prohibition to the 
holding of simultaneous trials in counter-cases 
•and the provisions of 83.233 and 239 are in 
applicable to such trials, as a simultaneous 
trial is in no sense a joint trial, and unless 
it can be shown that the procedure adopted 
has prejudiced the accused in his defence, he 
is not entitled' to have the whole trial set 
aside. Dhako Singh v. Emperor. 

21 Cr. L, J. 739 ; 

51 1. C. 243 : 1 P. L. T. 498 : 

A. I. IR. 1920 Pat. 177. 

S. 234. I 

Applicability of. 

Application of. 
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Clinrgc. 

Irregularity. 

Joinder of charges. 

Joint trial. 


— iSIisjoindcr 

of charges. 


— Order. 

— Scope. 

— S. 234. 

See also (?) 

Benal Ferries Act, 

1885, 

(»■) 

S. IG. 

Cr. P. C., 1898, Ss. 

ooo 

225, 227, 232, 233, 

234, 

(Hi) 

230, 333. 

Joinder of charges. 


{ivj 

.Toint trial. 


(^’) 

(t'O 

Penal Code, Ss. I2.j-A 

, 147, 

409, 420, 477-A. 
Revision. 



S. 224— Pawl Code (Act XLV of 1S60), 

S. 120-U — Misjoiiuler of chargea — Joint trial 
for conspiracy and several murders and other 
offenecs committed in intrsuancc thereof, legality 

of. 

Five persons vere charged with twenty-two 
others on eight charges. The main charge 
was one under S. 120-13, I. P. C., of criminal 
conspiracy. The other charges related to 
various incidents and offences committed in 
pursuance of that conspiracy including seven 
murders, two attem()tcd murdcr.s, four of 
robbery, two of grievous hurt, and eleven 
of dacoity. Tlie petitioners were found guilty 
of three murders specified in one of the charges 
and sentenced to death. The High Court 
upheld the conviction holding tliat tlierc was 
no misjoinder. The petitioners applied for 
special leave to appeal to the Privy Council 
contending that there was misjoinder of charges 
and that the trial was conscqucntlj' illegal. 
Their Lordships dismissed the petition. Alttkand 
Singh V. Emperor. 29 Cr. L. J. 673 ; 

110 I. C. 225 : 8 Lali. 230 : 
55 I. A. 45 : A. I. R. 1929 P. C. 215. 

S.224— Penal Code {Act XT.V of ISGO), 

S. ill — Receiving or retaining stolen properly — 
Several parcels, eharge relating to — Procedure — 
Stolen property, xohctlicr can be restored to oxoncr 
by anybody except Court. 

Where no evidence, one way or the other, 
exists as to whether receipt of various parcels 
of stolen property by an accused person took 
place at the same or different dates, no pre- 
sumption can be drawn or assumption made as 
against the accused either tliat the offence 
of retention by receiver constitutes one or 
more than one connected transaction. The 
prosecution cannot base its case or justify its 
procedure upon any presumption or assump- 
tion operating against an accused unless such 
presumption or assumption is grounded upon 
evidence. In answer to a charge under S. 411, 
I. P. C., relating to several parcels of pro- 
perty, an accused person may plead either 
that his retention of the various parcels of 
stolen goods was one transaction in which case 
he can only be tried once under S. 403,, 
Cr. P. C., ; or that such retention constituted 
a set of disconnected separate offences in which 
case he can, at one trial, be charged only in 
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rc.sjiect of tiircc parcels, under S. 2.31, Cr. P. C. 
Jlut he cannot plead both. If he contends that 
his retentions were one transaction, he can he 
charged at one trial with retention of the 
whole of the stolen ’ property bunched and 
listed together ; whereas if he pleads that the 
retentions • were all distinct and separate 
offences, separate trials could be held in respect 
of each parcel of stolen property. The only 
safe course to adopt, in cases where no date 
,of reception of stolen property is known or can( 
be' j)rovcd by the prosecution, is to frame aj 
charge on the presumption that the propertj> 
retention constituted one transaction. If proper- 
ty is found in the possession of an individual 
which is alleged to be stolen property, and if a 
charge embodying three parcels of such stolen 
property is preferred against the retainer and 
the retainer is convicted or acquitted, it by 
no means permits him to maintain possession 
of other property found in his possession w’hich 
persons other than he claim as their own ; 
and, although it may be that he cannot, in 
respect of that other property, be further 
criminallj' proceeded against, the rightful 
owners, have a civil claim for recovery which 
can be enforced in a simple manner. There 
is no warrant for Iianding over by a!)}' authority 
other than through the medium of a Court, 
property not included in the criminal proceed- " 
ings to persons who alleged that such property 
has been stolen from them and is in the ' 
wrongful possession of the party in whose ^ 
possession it has been found. Emperor v. 
liishan Singh. 25 Cr. L. J. 738 : 

81 I. C. 226 : 1924 Pat. 126 : 

5 P. L. T. 319 : 3 Pat. 503 : 

A. I. R. 1925 Pat. 20. 

Ss. 234, 537— Penal Code (Act XLV of 

1S60), S. iOG — Charge — Charge not limited to 
offences committed xoithin 12 months — Validity of 
trial. 

Where the charge in a case under S. 400, 
Penal Code, was not limited to offences com- 
mitted witliin a period of twelve months but 
included offences committed within a period 
of fifteen months : Held, {i) that the charge 
offended against the provisions of S. 234, 
and was illegal ; {ii) tliat the defect was more 
than a mere irregularity curable by S. 537, 
and the question wlicther it had occasioned a 
failure of justice did not arise. Kalu Mian 
V. Emperor. 32 Cr. L. J. 195 : 

128 I. C. 816 : 34 C. W. N. 959 : > 
I. R. 1931 Cal. 112 : 

A. I. R. 1931 Cal. 357. 

Ss. 234, 235 — Construction “a person", 

meaning of. 

The words ‘ a person ' in S. 234 and 235 
include a set of persons acting, together, hav- 
ing reference to S. 13 (2) of the General 

Clauses Act. Kumaramalhu Pillai v. Emperor. 

20 Cr. L. J. 354 : 

50 I. C. 834 : 1919 M. W. N. 199 : 

25 M. L. T. 379 ; 10 L. W. 239 : 

A. I. R. 1919 Mad. 487. 

S. 234 — Applicability of — Joint trial 

of lioo accused for distinct offences, legality of. 

S. 234 only applies to the trial of -a single 
person for separate offences of the same kind. 
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and not to cases in -svliich more persons tlinn 
one arc fried jointlv. Nga Sa Pa v. JUmperor. 

21 Cr. L. J. 794 : 
58 I. C. 522 : 3 U. B. R. 1919 187 : 

A. I. R. 1920 U. Bur. 28. 

S.22A~ Application of —Charge under 


S. 401, J. P. C. 

S. 234 1ms no application to a charge under 
S. 401 of the Penal Code. Kasem Ali v. Em- 
peror. 21 Cr. L. J. 386 : 

j 55 I. C. 994 : 47 C. L. J. 192 : 

^ A. I. R. 1920 C.nl. 87. 

S. 234 — Charge — Criminal breach of 

trust — Form of charge. 

In a cliarpe of criminal uiisapj)ro])riation, there 
were three counts. Each count specified the 
.sum of money allepcd to have hceii misappro- 
priated hy the accused on a particular day ; 
but in two out of the three eases, the total 
sum consisted of three separate items in each 
instance: Held, that a charpe so framed ditl 
not offend against S. 234, Emperor v. Ishtiaij 
Ahmed. 1 Cr. L. J. 637 : 

24 A, W. N. 165 : I. L. R. 27 All. 69. 

S. 234 — Charge — I'rinl for objeel of con- 
spiracy not icilhin Court's cognizance — Other 
objects tcithin Court's cognizance— Omission of 
one head beyond Court's eognitnnee— Agreement 
bclicccn conspirators sufficient for charge of 
f conspiracy. 

•• Where a trial .starts for an object of the cons- 
piracy, which is beyond the copni/.aticc of the 
Court, and other objects of the conspinicy 
which are within the cognizance, of the Court, 
the omission of the head whieh is beyond the 
cognizance of the Court, cannot affect the 
jurisdiction of the Court as regards the rest of 
the charge. For a charge of conspiracy only 
an agreement between the conspirators is sulli- 
cient, and an accused person can be tried for 
all other offences committed in the course of 
the conspiracy’ even if those offences arc more 
than three. Bishambhar Nath Taudon v. Empe- 
ror. 26 Cr. L. J. 1602 : 

90 I. C. 706 : 2 O. W. N. 760 : 

A. I. R. 1926 Oudh 161. 

Ss. 234, 235_, 227, 219— Charge, altera- 
tion of — Poiecr of trying Magistrate to direct nao 
trial — Discretion under S. 2\1'J. 

There is nothing in the wording of S. 227, 
•' Cr. P. C., whieh limits the operation of that 
section to mere irregularities or its operation 
to any particular stage of the ea.se prior to the 
time that judgment is given or the verdict of 
the jury is returned. Until that time, it is 
open to the Court to alter or add to the charge 
and the provisions of Ss. 228, 229, 230 and 231, 
Cr. P. C., amply provide that the accused shall 
not be embarrassed or prejudiced by the altera- 
tion of the charge. Tlio itlagistralc must use 
a careful and wise discretion and wlicrc, evi- 
dence relating to six charges has gone on the 
record, whereas there should be evidence only' 
as to three, it may be well tlic Magistrate 
would exercise a wise and just discretion in 
directing a new trial under the provisions of 
S. 229, Cr. P. C., but the trying Court itself 
has that power and there is no need to refer 
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the ease to the High Court. Emperor v, 
Mohammad Ismail. 38 Cr. L. J. 324 

166 I. C. 815 : 9 R. S. 156 
30 S. L. R. 391 : A. I. R. 1937 Sind 1 

Ss, 234, 235 — Irregularity of procedure. 


Where a Magistrate on discovering tliat he 
had improperly joined together two charges, 
merely struck out one of tlic charges already 
framed and convicted the accused under the 
other charges : Held, that the procedure adopted 
was illcg.-il and that the conviction could not 
be sustained. Krishnamurthi Iyer v. Narayana- 
i su'niiii Iyer. 26 Cr. L. J. 1618 : 

. 90 I. C. 914 ; 49 M. L. J. 93 : 

22 L. W. N. 402 : 1925 M. W. N. 746 : 

A. I. R. 1925 Mad, 1065. 

S. 234— .Joinder of charges — Fulsifica- 

[ lion of accounts. 

I When a person is charged with falsification of 
! accounts, any number of falsifications may 
‘ he proved in order to sustain the principal 
I charge of falsification, Prafulla Chandra Khar- 
' ghoria v. Emperor. 32 Cr. L. J. 318 : 

129 I. C. 356 : 34 C. W. N. 925 : 

I. R. 1931 Cal. 164 : A. I. R. 1931 Cal. 8. 


-S. 234— Joinder of charges. 


Making any number of false statements in the 
• .same depo.sition is one aggregate ease of giving 
false evidence, and charges of false evidence 
cannot be multiplied according to the number 
‘ of false statements contained in the deposition. 
Thercrore, a separate charge need not be 
drawn up for every single utterance of the 
i accused alleged to be false. Ilahhal Chandra 
v. Emperor. 10 Cr. L. J. 150 s 

i 2 I. C. 697 : 9 C. L. J. 690, 

j S. 234— ’Joinder of charges— Offences 

against different individuals committed by one 
person — Proced urc. 

The conviction of an accused person at one 
trial for three nets of misappropriation commit- 
ted against three different persons is not 
illegal. S. 234 is not limited to cases where 
the offences have been committed against the 
same person. Krishnayija v. Emperor. 

20 Cr. L. J. 71 (a) : 

48 I. C. 871 : A. I. R. 1918 Nag. 147. 

S. 234— Joinder of charges — Offences 

committed within a year against different indivi- 
duals, joint trial of— Legality— ‘Offences of the 
same kind,’ meaning of. 

A joint trial of an accused for offences com- 
mitted within a year, although the offences 
may have been against different individuals, 
is not obnoxious to S. 234. The accused was 
charged with three counts of theft which took 
place at three different places and in the 
houses of three different persons within the 
course of a year : Held, tluyt there was no 
misjoinder of charges and the trial was not 
illegal. The expression ‘offences of the same 
kind’ in S. 234 means offences punishable under 
the same section of the Penal Code. In re ; 
M. S', llaja Rao. 17 Cr. L. J. 479 : 

36 I. C. 159 : 20 M. L. T. 234 ; 

1916 2 M. W. N. 252 : 4 L. W. 337 : 

A. I. R. 1917 Mad. 879, 
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S. 234 — Joinder of charges — ‘Offences of 

the same kind’, meaning of — Tzoo acts of theft 
committed in the same night. 

‘Offences of the same kind’, as referred to in 
S. 234 and as defined by sub-cl. (2) of the 
section, need not necessarily have been com- 
mitted against the same person. Accused was 
tried at one trial for theft of bajra from one 
man’s field and of rice from another man’s 
field on the same night. The Sessions Judge, 
on appeal, held that the trial- was illegal and 
ordered a re-trial : Held, that the accused 
could be tried at one trial for both the charges. 
Emperor v. Jagardeo. 18 Cr. L. J. 41 : 

36 I. C. 873 •• 38 All. 458 : 
A. I. R. 1917 All. 369. 

S. 234 — Joinder of charges — Several 

accused jointly concerned in one transaction — 
Joint trial, legality of. 

The sections following S. 233 are empowering j 
sections which require to be used with due | 
discretion and in suitable cases. They specify , 
possible exceptions to the principle laid down 
in S. 233. Where six accused persons were 
charged that they while carrying on a sj'ste- 
matic swindle, had committed each of the three 
offences specified in the several charges : 
Held, that there was nothing illegal in the 
framing of the three joint charges against all 
the accused or in the trial of these three charges 
at one and the same trial. Emperor v. Bechan 
Pande. 18 Cr. L. J. 47 : 

36 I. C. 879 : 14 A. L. J. 700 : 
38 All. 457 : A. I. R. 1917 All. 404. 

— S. 234 — Joinder of charges. 

The joinder in one trial of charges of criminal 
breach of trust in respect of two distinct items 
with a charge in respect of a gross sum (the 
items constituting which may be but are not 
specified) is a joinder of only three charges, and 
is not bad as contravening the provisions of 
S. 234, Cr. P. C. “The essence of a Code is to 
be exhaustive on the matter in respect of M'hich 
it declares the law and it is not tiie province 
of Judge to disregard or go outside the enact- 
ment according to its true construction.” 
Thomas v. Emperor. 5 Cr. L. J. 133 : 

I. L. R. 29 Mad. 558. 

— S. 234 — Joinder of charges — Trial joint 

on eight counts, legality of — Procedure. 

Accused was sent up for trial under Ss. 218, 
409 and 4G0 of the Penal Code on eight counts 
and was convicted on four counts under Ss. 409 
and 400 : Held, (1) that having regard to the 
provisions of S. 234, the accused could only 
be tried on three counts in one-trial : (2) that 

the procedure adopted in this case being in 
contravention of S. 234, the trial was illegal, 
and must be set aside. Avadh Behari Lai v. 
Emperor. 20 Cr. L. J. 784 (b) ; 

58 I. C. 624 : A. I. R. 1919 All. 413. 

^Ss. 234, 222, 225 — Joinder of charges — 

Joint trial — Charge of cheating — Date of offence 
not specified, effect of — Charge relating to three 
offaices committed within the same month — Mis- 
joinder. 

In a charge under S. 420, I. P. C., it is proper 
to state the exact date on which the offence 
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is alleged to have been committed, but when 
the time of the alleged offence is approximately 
indicated and there is nothing to show that 
the omission to give the exact date has 
materially prejudiced the accused at his trial, 
the omission does not affect the legality of the 
trial. An accused person was charged with 
having deceitfully induced three separate 
persons on three different occasions in the 
same month to deliver property to him under 
circumstances which amounted to offences 
under S. 420 of the Penal Code : Held, that 
having regard to the provisions of S. 234 of ^ 
the Cr.P.C., there was no misjoinder of charges •' 
and tliat llie joint trial was perfectly legal. 
Farzand AH v. Emperor. 27 Cr. L. J. 909 : 

96 I. C. 221 : 1926 Pat. 207 : 

A. I. R. 1926 Pat. 347. - 

Ss. 234, 235 — Joinder of charges — 

Irregularity — Penal Code, Ss, 408, 477. 

Under S. 235, read with S. 234 of the Cr. P. C. 
there cannot be a joint trial of three charges 
for offences under S. 408, Penal Code, and of 
one under S. 477 {A), Penal Code. Shuja-ud-Din 
Ahmad v. Emperor. 23 Cr. L. J. 258 : 

66 I. C. 322 : 20 A. L. J. 320 : 44 All. 540 : 

A. I. R. 1922 All. 214. 

Ss. 234, 235 — Joinder of .charges — Penal 

Code (Act XLV of 1860), Ss. 408, 477-A— Charge 
tinder S. 408— Court, competency of, to try with 
this charge three charges under S. 477-A. 

Where a person , is charged, under S. 408, 

I. P. C., with criminal breach of trust 
committed in one year in respect of a lump 
sum of money, the Court is competent, by 
virtue of the provisions of Ss. 234 and 235, 
to try with this charge three charges for a h 
offence, under S. 477-A, I. P. C., if committed 
within the period of one year and forming 
part of the same transaction as the offence 
under S. 408. Gajadhar Lai v. Emperor. 

22 Cr. L. J. 230 : 

60 I. C. 424. 

Ss. 234, 235 — Joinder of charges. 

Under Ss. 234 .and 235 of the Cr. P. C., a 
Magistrate is entitled to try an accused person 
for more offences than one in one trial, if the 
offences have been committed in the course of 
the same transaction, or for three different 
offences of the same kind committed during 
the course of a year. Krishnamurthi Iyer v. 
Narayanaswami Ayer. 26 Cr. D; J. 1618 : 

90 I. C. 914 ; 49 M. L. J. 93 : 22 L. W. N. 402 : 
1925 M. W. N. 746 ; A. I. R. 1925 Mad. 1065. 

Ss. 234, 239 — Joinder of charges — 

Offences of different kinds committed on different 
days — Joint trial — Illegality. 

A ^misjoinder of charges constitutes an 
illegality invalidating the entire trial. Ss. 234 
and 239, Cr. P. C. cannot be combined. Several 
accused persons were tried at one trial for 
offences under Ss. 147 and 325, 1. P. C. alleged 
to have -been committed on one day and" for 
offences under Ss. 147, 323 and 342, I. P. C. 
alleged to have been committed on the next 
day : Held, that the joint trial was illegal as' 
the offences for which the ' accused were tried 
were neither of the same kind noV committed 
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in the same transaetion. Pitlloo Lai a 
limpcTOT. 25 Cr. L. J. 466 

77 I. C. 818 : 21 A. L. J. 820 
46 All. 54 

A. I. R. 1924 All. 316. 

Ss. 234 to 240— .loinrfer of charges — 

■Joint trial of several accused persons. 

S. 2.^ f- wliieh in terms refers to a single person 
docs not apply where several persons arc 
I accused jointly. It would be repujjnanl to the 
I context to read the words “ a jicrson ” in the 
^ section ns including several persons. Where 
the .same persons were alleged to have looted 
some linseed on the 22nd and 2:ird days of the 
same month: Field, that they ooiild not be 
tried jointly for the two orfenecs. liudhai 
Sheildi V. Tarap Sheikh. 3 Cr. L. J. 126 : 

10 C. W. N. 32 : 1. L. R. 33 Cal. 292. 

Ss. 234, 439 — Joinder of charges — 

Committal to Sessions on distinct charges — Form 
of order — Joint trial, illcgalitii of—Sessions 
Judge, discretion of, to try separately — High 
Court, jurisdiction of, to revise committal order — 
Ttevision. 

A Magistrate ordered the accused to stand 
his trial before the Sessions Court on three 
distinct charges of breach of trust and of 
falsification of aecoiinf.s in respect of each breach 
of trust. The accused moved the High Court 
' in revision to quash the oommilment on ground 
that he could not be tried at one and the same 
trial for six charges : Held, that the order 
was not materially defective as the charges 
were distinctly speeified and that it would be 
premature for the High Court to interfere with 


S. 234 — Joint trial — Offences of same 

kind within one, year — Joint trial, rvhether 
regular. 

An accused can be tried for three offences 
in one trial if the ofTenccs arc of the same 
kind within the meaning of S. 231. and if 
they were committed within the space of 
; one vear. Jamunn I'rasad v. Emperor, 

I ■ 29 Cr. L. J. 287 ; 

107 I. C. 826. 

I S. 234 — Joint trial — “ Iverson, ” -chethcr 

i ineludes persons — Joint trial of heo accused 
I for criminal breach of trust — Procedure. 

' In S. 22t the word “ person ” includes the 
plural number and is not restricted to the singu- 
lar number. 5, 231 is an empowering section 
an<l no Magistrate or .ludgc .should try or 
allow an accused to be put on trial jointly 
with another if he thinks the effect of so 
doing would be prejutlieial to the interest of 
accused. Hut as to the method of procedure, 
it is for the trial Court in the exercise of 
its discretion to settle and determine whether 
the trial shotdd be joint or not. If a joint 
trial wouhl jircjudicc the accused, then the 
trial should be separate. Two accused were 
I jointly tried for criminal breach of trust in 
I respect of three sums of money committed 
ion three different dates within one year; 
Field, that the joint trial was legal. Kailash 
Prasad v. Emperor. 19 Cr. L. J. 673 : 

46 I. C. 33 : 3 P. L. J. 124 : 

I 5 P. L. W. 34 : A. I. R. 1918 Pat. 168. 

I S. 234 — Joint trial. 

I IVhcrc more than three distinct offences of 


it at that stage as the Sessions .Judge could 
trj’ separately each of the charges. If a joint 
trial on all the six charges was intended, it 
was illegal and opposed to Ss. 222 and 23t, 
Cr. P. C. In re : Firishnamurthi Ayycr. 

17 Cr. L. J. 369 : 

35 I. C. 801 : 1916 2 M. W. N. 179 : 

A. I. R. 1917 Mad. 612. 

Ss. 234, 535, 537 — Joinder of charges — 

Misappropriation — Charges in rc.spcct of more 
than three items tried together — Illegality. 

Accused was convicted of criminal 
misappropriation in respect of twenty-six items 
which were alleged to have been misappropria- 
ted by him within the space of a year : Field, 
that the joinder of charges was illegal and 
vitiated the trial. Ganga Prasad v. Emperor. 

25 Cr. L. J. 220 : 

76 I. C. 652 : A. I. R. 1923 All. 483. 

Ss. 234 (2), 222 — Joinder. of charges of 

embezzlement. 

One S. N. was put uj)on his trial for embezzle- 
ment of three sums on two days in one year. 
Only one charge was drawn up, in which all 
the three sums and the persons from whom 
they had been eolleeted were specified. He 
was not charged with three offences but only 
with one offence under S. 409, I. P. C., and the 
conviction also was for one offence ; Field, 
that the charge was valid, as it was in 
accordance with Ss. 234 and 222, Sub-s, {2), 
Cr. P. C. Sat Narain Tevoari v. Emperor. 

3 Cr. L. J. 138 : 

10 G. W. N. 51 : 1, L. R. 32 Cal. 1085. 


criminal breach of trust are tried together in 
one trial, an illegality vitiating the trial is 
committed. Nga San Mija v. Emperor, 

34 Cr. L. J. 1179 : 

146 I. C. 176 : 6 R. Rang. 74 : 

A. I. R. 1933 Rang. 325. 

Ss. 234, 235— Joint trial — Distinct 

offences committed within 12 months. 

Where an accused person commits more 
than three offences of the same kind within 
12 months by distinct, separate and wholly 
unconnected acts, he may be tried in batches 
of three at each trial under separate charges. 
Where the motive or object which actuates 
an nccii.scd in the commission of several 
distinct offences of the same kind is the 
same, the offences do not necessarily consti- 
tute one and the same transaction within 
.S. 233. Silal Prasad v. Emperor. 

19 Cr. L. J. 255 : 

44 I. C. 47 : 4 P. L. W. 105 : 

A. I. R. 1918 Pat. 343. 

Ss. 234, 235, 233, 531— Penal Code (Act 

XLV of 1S60), Ss. 3S0, 457— Joint trial— Theft 
-House-breaking by night— Joint trial of 
offences, committed at different times and 
places — Sentences, illegal. 

The accused was convicted at_ one trial of 
(1) house-breaking by night with intent to 
commit theft on the night of the 27th August 
under S. 457, (2) theft at the same time 
in the verandah in a different part of the 
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same building under S. 379, and (3) theft in 
a building used for the custody of property 
on the night of the 29th August, under 
S. 380 : Held, that the separate sentence for 
theft of the shoes was not legal : Held further, 
that the joinder of the two charges under 
Ss. 457 and 380, was illegal : Held also, that 
the misjoinder could not be cured by S. 537, 
Cr. P. C. Emperor v. Asgar Ali. 

1 Cr. L. J. 537 : 
U. B. R. 1904, 1st. Qr. Cr. P. C. 2. 

Ss. 234, 235, 227, 229 — Joint trial — 

Charge of falsifieation of aceounts and breaeh 
of trust — Joint trial, if legal. 

Offences of falsification of accounts and 
Criminal breach of trust even though they 
relate to the same transaction, are not one 
offence and three charges of criminal breach 
of trust and three charges of falsification 
of accounts cannot be combined together at 
one trial. Emperor v. Mohammad Ismail. 

38 Cr. L. J. 324 : 
166 I. C. 815 ; 9 R. S. 156 : 
30 S. L. R. 391 ; A. I. R. 1937 Sind 1. 

Ss. 234, 235, 239 (d) — Joint trial — 

Distinct offences by several persons in same 
transaction — Joinder of alternative charges, effect 

of- 

S. 239, Sub-s. (d), Cr. P. C., contemplates 
all the offences committed by the accused 
persons, whether substantive offences or 
abetment of those offences, being tried toge- 
ther provided they were committed by the 
accused in the course of the same transac- 
tion. Therefore, two persons can be jointly 
tried of three substantive charges and one 
of them of abetting those three offences. 
The legality of a joint trial depends upon 
the accusation and not on the result of the 
trial. Kali Kumar Das v. Naivab Ali Dhali. 

30 Cr. L. J. 619 : 
116 I. C. 369 : I. R. 1929 Cal. 465 : 

A. I. R. 1929 Cal. 160. 

Ss. 234, 236, 237 — Joint trial — Offences 

of same kind, what are — Joint trial of offences, 
when permissible — Penal Code {Act XLV of 
1880), Ss. 379, 380. 

It is illegal, with reference to S. 234 to 
charge a person in the same trial and convict 
him in the same trial of two offences not of 
the same kind as, c.g., one under S. 379 and the 
other under S. 380, I. P. C. Under S. 234 (2) 
offences are of the same kind when they are 
punishable with the same amount of punish- 
ment under the same section and wdiere this 
is not the case, neither S. 230 nor S. 237 
can be read witli S. 234. Harising v. Emperor. 

20 Cr. L. J. 751 : 
53 I. C. 159 : A. I. R. 1919 Nag. 107. 

Ss. 234, 239 — Joint trial — Joint trial of 

two persons for two distinct offences — Misjoinder 
— Be-trial of appellant. 

To enable more persons than one to be 
charged ' and tried together for more offences 
than one, the offences must all form part of 
the same transaction. Where there is a mis- 
joinder of charges, the convictions and I 
sentences must be set aside and a re-trial | 
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ordered in the case of the accused who 
appeals, whether he has been prejudiced by 
the misjoinder or not. Po Mya v. Emperor. 

16 Cr. L. J. 44 : 

26 I. C. 636 : 7 L. B. R. 272 : 
A. I. R. 1914 L. Bur. 263. 

Ss. 234, 239 — Joint trial — Misjoinder 

of charges — Charge, amendment of. 

A charge which is bad on the face of it, cannot 
be cured by an amendment made at a stage 
of the proceedings when the mischief, which 
the Legislature intended to guard against by 
I the enactment which has been contravened, 
j may already have been done. Eight accused 
I were tried for an offence under S. 395, I. P, C., 

I and in the same trial, one of the accused was 
also tried for an offence under the Arms Act, 
j which did not form part of the same transaction 
I with the offence under the Penal Code. The 
j irregularity was discovered after the case 
, was completed and the opinions of the Asses- 
' sors were taken, and the accused charged 
j with tlie offence under the Arms Act was 
I acquitted of.that offence : Held, that the trial 
j was illegal and that the defect in the trial 
I could not be cured by the Court recording 
an acquittal for the charge under the Arms 
Act. Jai Singh v. Emperor. 

19 Cr. L. J. 100 : 

43 I. C. 324 : 44 P. R. 1917 Cr. : 
A. I. R. 1918 Lah. 148. 

Ss. 234, 239 — Joint trial — Misjoinder 

of charges — "2'ransaction” , meaning of. 

S. 234 applies ‘to the case of one accused 
person only. The word “transaction”, as used 
in S. 239, Cr. P. C., means “carrying through” 
and suggests not necessarily proximity in 
time so much as continuity of action and 
purpose. Five persons D., L., H., T. and K. 
were convicted in a joint trial of the following 
offences, respectively : D of (1) forgery under 
S. 4G7, I. P. C., (2) counterfeiting seals under 
S. 472, I. P. C. and (3) three offences of cheat- 
ing committed on the 18th, 20th and 21st 
of the same month. L. of (1) abetment of the 
forgery aforesaid, and (2) the offences of cheat- 
ing aforesaid. H. and T. of (1) abetment of 
the forgery, and (2) abetment of the offences 
of cheating. K. of (1) the forgery, and (2) 
abetment of tlie offences of cheating. It was 
found that D. alone was concerned in counter- 
feiting the seals, and that the rest of the 
accused joined him subsequently in a con- 
spiracy to cheat, and forged certain receipts : 
Hcld, {l) that the forgery and the cheating 
were committed in the same transaction, and, 
therefore, all five aceused could be tried jointly 
for these offences under S. 239, Cr. P. C., (2) . 
that the offence of counterfeiting seals was 
not committed in the same transaetion, and, 
therefore the trial of the offence along with 
the other offences rendered the whole trial 
illegal. Tulsi v. Emperor. 

18 Cr. L. J. 282 : 

38 I. C. 314 : 17 P. R. 1917 Cr. : 

11 P. W. R. 1917 Cr. : 

A. I. R. 1917 Lah. 78. 

Ss. 234, 239 — Joint trial — Three dacoi- 

ties committed at different times and places— 
Same transaction — One trial, legality of. 
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Tile joint trial of four accused persons at 
one trial for three offences of dacoity commit- 
ted on two different dates, at different places, 
and not forming part of the same transac- 
tion, is illegal. When the Cr. P. C., lays 
down as a general principle, that each 
person should be tried- separately and there 
should be a separate charge except as other- 
wise specially laid down, the exceptions to 
.the rule must be construed strictly in favour 
of the accused. Ram Prasad v. Emperor. 

22 Cr. L. J. 657 ; 

63 I. C. 449 : 19 A. L. J. 798 : 

3 U. P. L. R. (A) 151 ; 

A. I. R. 1921 AIL 246. 


Ss. 234, 239 — Joint trial — Three persons 

tried jointly for cheating — Cheating committed 
by each against different persons on different 
dates — Legality of trial. 


Three persons were tried jointly for cheat- 
ing. The charges against them were that 
each of them had cheated a different person 
on a different date : Held, that the trial 
was illegal; because the three acts of cheat- 
ing were wholly distinct, and there was no 
continuity between the three acts, each act 
being a completed act in itself, and the 
original design was accomplished, so far as 
that act was concerned, before the next 
succeeding act was embarked upon. S. 234, 
Cr. P. C. can only be applied in the case of 
a sinale accused. Karin Singh v. Emperor. 

12 Cr. L. J. 208 : 
10 I. C. 63 : 122 P. L. R. 1911 : 
28 P. W. R. 1911 Cr. 


Ss. 234, 239— Join! trial — Two accused 

tried jointly for three offences — Validity of 
trial. 


S. 234, Cr. P. C. refers only to the case of 
a single accused and is not applicable where 
more persons than one arc tried jointly 
under S.23G of the Code. S. 239, Cr. P. C. 
is not inapplicable to a case in which each 
of two accused persons tried jointly, throws 
the blame and responsibility on the other. 
Mahbiib Ali v. Emperor, 12 Cr. L. J. 266 ; 

10 I. C. 331 : 168 P. L. R. 1911 : 

37 P. W. R. 1911 Cr. 

Ss. 234, 537 — Joint trial — Different 

complainants in offences of same kind — One trial, 
^ 'legality of. 

\ If an accused is charged at one trial with 
three separate offences - under the same 
section, and the complainant is a different 
person in each case, it is an irregularity, as 
for the purposes of S. 234, Cr. P. C., offences 
are not of the same kind when the com- 
plainants are different, and it is also an- 
irregularity to pass one sentence for three 
separate offences ; and both these irregulari- 
ties fall under S. .537, Cr. P. C. In re : Khavas 
Vasu Monji. 1 Cr. L. J. 489. 

S. 234 — Joint trial of accused, legality 

of. 

A and B abducted a girl and took her to 
the house of C, where she was wrongfully 
confined. A. B and C were jointly tried, A 


Cr. P. CODE (1898), S. 234 

and B for offences under S. 3GG and C for 
an offence under S. 308 of the Penal Code : 
Held,^ that the joint trial of the accused was 
not illegal. Dosa v. Emperor, 

29 Cr. L. J.. 496 : 
109 I. C. 224 : A. I. R. 1928 Lah. 751. 

Ss. 234, 239 — Joint trial of several per- 
sons for separate offences, legality of. 

The joint trial of several accused persons for 
two or more separate offenoes is illegal. 
S. 234 applies only to offences committed by 
a single person. It is not applicable when 
several persons are tried jointly under S. 239 
of the Code. S. 239 is the only section which 
refers to a trial of more persons than one 
jointly, but it does not authorise such trial for 
two or more distinct offences, unless they form 
part of the same transaction or unless one 
is the actual offence and the other or others 
are offences of abetting or attempting that 
offence. Sayad Lai v. Emperor. 

20 Cr. L. J. 7 ^ 
48 I. C. 482 : A. I. R. 1918 Nag. 139. 

Ss. 234, 239 — Joint trial and joinder 

of charges — Three separate offences charged 
against first accused — Abetment of tioo of them 
charged against second accused— Joint trial, whe- 
ther legal. 

Where one of two accused is charged with 
the separate offences under S. 408, Penal 
Code, and the second accused is charged 
with abetment of the first two offences but 
not witli abetment of the third, a joint 
trial of both the accused is illegal on account 
of misjoinder of charges. Ah Kit v. Emperor, 

•' 26 Cr. L. J. 319 : 

84 I. C. 463 : 3 Bur. L. J. 254 : 

A. I. R. 1925 Rang. 198. 

S. 234 — Misjoinder of charges — Charges 

for falsification of pay bills and cash accounts 
for three months — Conviction for falsification of 
pay bills — No finding on falsification of accounts 
— Legality of trial. 

The accused, a Forest Ranger, was charged 
with having entered the name of a Forest 
Guard who was no longer in service at a 
role of' pay in the pay bill and the monthly 
cash accounts for three months, whereas as a 
matter of fact, another man was employed at 
a lower rate of pay for these months, and was 
sentenced to each of the three 'charges 
relating to the pay bill : Held, that the trial 
was illegal though the Magistrate had not 
recorded any finding in respect of the falsifica- 
tion of the cash accounts, inasmuch as in the 
charge as framed by the Magistrate there 
were six distinct and separate charges of 
falsification of six separate and distinct docu- 
ments, namely, three pay bills and three cash 
accounts. Krishna Lai Mitra v. Emperor. 

28 Cr. L. J. 291 : 

100 I. C. 371 : 45 C. L. J. 1. 

S. 234 — Misjoinder of charges. 

Joinder of three offences under S. 400, I. P. C. 
and three offences under S. 477-A, I. P. C. is 
illegal. Nagendra Nath v. Emperor. 

33 Cr. L. J. 265 {2) : 

136 I. C. 136 (2) : 55 C. L. J. Ill : 

36 C. W. N. 542 : I. R. 1932 Cal. 184 (2) : 

A. I. R. 1932 Cal. 486. 



1723 


ALL INDIA CRIMINAL DIGEST (1904—1940) 


1724 


Cr, P. CODE (1898), S. 234 

S. 234 — Misjoinder of charges — Offences, 

for Ihcfl of same person’s properly on tioo success- 
ive days. — Joint-trial, legality of. 

Two persons, accused of offenees under Ss. 
STO and 380, I. P. C. for commilting theft of 
the complainant’s property in a building and 
of his paddy in a field on two successive days, 
cannot be charged with and tried at one trial 
for both the offences under S. 234. Rahman 
Bibi V. Mobarak Mondal. 17 Cr. L. J. 224 : 

34 I. C. 336 : 20 C. W.N. 672 : 
A. I. R. 1916 Cal. 124. 

Ss. 234 — Misjoinder of charges. 

S. 409 — Offence under — Six items of — Penal 
Code embezzelement — Single charge and single 
trial — Charge is defective — Defeet in charge 
sheet is not curable under S. 225 or S. .537 — 
Accused having suffered major portion of sen- 
tence — Dismissal from service and deposit 
of money alleged to have been embezzled held 
reasons for not ordering re-trial. Piarey Lull 
V. Emperor. 36 Cr. L. j. 518 : 

154 I. C. 320 (b) ; 1935 O. W. N. 185 : 
7 R. O. 472 : A. I. R. 1935 Oudh 273. 

S. 234 — Misjoinder of charges — Receiving 

stolen properly — Ingredients of offence — Charge 
relating to several items forming subject-matter 
of separate thefts, legality of. 

The offence of receiving stolen property is an 
offence of receiving a particular arlicle of 
stolen property or property stolen in a parti- 
cular theft and it is necessary that the parti- 
cular articles stolen should be alleged to be 
stolen and, if possible, retracted to its origin. 
A charge under S. 411, Penal Code, of having 
received six specific animals^ belonging to five 
specific persons and stolen by five differ entrants 
of theft is illegal and wliolly vitiates the trial, 
Hcydcr v. Emperor. 27 Cr. L. J. 32 : 

91 I. C. 64 : 20 S. L. R. 3 : 
A. I. R. 1926 Sind 129. 

Ss. 234, 235 — Misjoinder of charges — 

Criminal misappropriation and forgery, offen- 
ces of. 

An accused person was charged with and tried 
for, first three separate acts of criminal mis- 
appropriation committed within a year, and, 
secondly, two separats offences of forgery with 
intent to conceal two of such acts of criminal 
misappropriation: Held, that this was an ille- 
gality not covered by the provisions of S. 537, 
Cr. P. C. Emperor v. Mala Parsad. 

28 A. W. N. 152 ^ SO^AU.' 3*51 : 

5 A. L.J. 400. 

Ss. 234, ^235 — Misjoinder of charges — 

Criminal misappropriation . 

Where to three charges of criminal misappro- 
priation, alleged to have been committed by 
the accused within a year, was added another 
charge of an offence under S. 210, I. P, C., 
not committed within the same year : Held, 
that there was a misjoinder of charges as the 
last offence charged did not form one trans- 
action with • the other three offences. 
Emperor v. Rajendra Roy. 19 Cr. L. J. 868 : 

47 1. C. 64:27 C. L.J. 311 : 
22 C. W, N. 596 : 
A. I. R. 1918 Cal. 237. 


Cr. P. CODE (1898), S. 234 

Ss, 234, 235 — Misjoinder of charges — 

Falsification of document — Charge in respect of 
more than three offences, legality of — IllegaliUJ. 

Each act of falsification of a distinct document 
amounts to a separate offence under S. 477-A 
'of the Penal Code, and an accused person can 
only be charged with and tried at one trial in 
respect of any number of such falsifications 
not exceeding three committed in the space 
of one year. Where an accused person is 
charged at the same trial with falsification 
of four different documents, the trial is illegal 
and the illegality cannot be cured by striking 
out one of the charges and retaining charges 
only in respest of three falsifieations. Fitzmau- 
rice V. Emperor. 21 Cr. L. J. 793 : 

95 I. C. 393 : A. I. R. 1926 Lah. 193. 

Ss, 234, 235 — Misjoinder of charges — 

No prejudice to accused — Revision — Penal Code, 
Ss. 3S0, 420. 

Complainant purehased some bars of silver 
being assured by the accused that they were 
all right but later on he found them to be 
base alloy and remonstrated with the accused. 
Same night accused was found stealing the 
bars from complainant’s clothes. Accused 
was tried at one trial for clieating and theft 
and was convicted. It was argued in revision 
that the joint trial was illegal : Held, that it 
was difficult to find that the two offences 
were committed “in one series of acts so con- 
nected together as to form the same trans- 
action,” but as the evidence which went 
to establish the charge of theft would have 
been admissible even if no such charge had 
been framed, not to prove the charge of theft 
but as evidence in proof of the charge of 
cheating as subsequent conduct, the accused 
was not prejudiced by the joinder of charges 
and as also the sentences were concurrent, 
the accused was not otherwise prejudiced and 
that, therefore, there was no ground for in- 
terference in revision. Bechai v. Emperor.- 

23 Cr. L. J. 671 : 

69 I. C. 159 : ^0 A. L. J. 224 : 

A. I. R. 1922 All. 244. 

Ss. 234, 235 — Misjoinder of charges — 

Offences committed by accused in distinct and 
separate transactions — Kidnapping and cheating ■- 
—^oint trial. 

The operation of Ss. 234 and 235 of the 
Cr. P. C-, cannot be combined. Where 
different offences have been committed by 
the same accused in two sets of separate and 
independent transactions, the offenees cannot 
be tried together in one trial. Two girls were 
kidnapped by the accused on different dates 
and were falsely passed off as Chhatri girls 
on receipt of money from the complainant 
who' wanted a wife for himself and a wife 
for his brother. The accused was charged 
with and tried for separate offences of 
kidnapping and cheating in respect of each 
girl in the same trial : Held, that the trial 
was bad on account of misjoinder of charges 
inasmuch as the case did not, in its entirety. 
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come either under S. 234 or under S. 285 of 
the Cr. P. C. Faujdar Mahto v. Emperor. 

27 Cr. L. J. 143 ; 

91 1. C. 815 : 24 A. L. J. 239 ; 

48 All. 236 : A. I. R. 1926 All. 261. 

:Ss. 234, 235 — Misjoinder of charges — 

Trial, legality of — Offenees of same hind — Forgery 
and giving false evidenec — '‘Same transaction," 
meaning of. 

Where an accused was charged at one trial 
with four offences, viz., of Iiaving abetted an 
unknown person to fix a false thumb im- 
pression purporting it to be of someone else on 
a summons issued by a Civil Court, and of 
swearing false affidavits in regard to such 
service on different dates : Held, that the 
offences being more than three and being 
neither of the same kind, nor committed in 
the course of the same transaction, there 
was a misjoinder of charges in contravention 
of the provisions of Ss. 234 and 235, 
Cr. P. C., and that consequently the proceed- 
ings were illegal and should be quashed. The 
expreesion "same transaction” in S. 235 of 
the Cr. P. C., is not applicable to cases in 
which the offences arc separated by distinet 
intervals of time or place and which require 
to be proved by distinct evidence. Gcrimal v. 
Emperor. 18 Cr. L. J. 664 ; 

40 I. C. 312 : 10 S. L. R. 192 : 
A. I. R. 1917 Sind 40. 

Ss. 234, 235 — Misjoinder of charges — 

Trial tchclher void as a whole — Trial for more 
than three charges— Validity of trial. 

If there has been a misjoinder of charges, the 
trial is void as a whole and quashing of tlie 
charges against one accused alone would not 
validate the trial of the other. Ss. 234 and 
235 of the Cr. P. C. must be construed 
apart and there is nothing in the Code, to 
validate the trial of any accused on more 
than three separate charges by allowing 
the two sections to be added together, 
though some of the charges may have 
formed one series of acts so connected 
together as to form the same transac- 
tion. Emperor v. Dhaneshram. 

27 Cr. L. J. 1099 : 

97 I. C. 363 ; A. I. R. 1927 Nag. 22. 

— Ss. 234, 235, 239, 537 — Misjoinder of 

charges — Falsification of accounts — Joinder of 
/charges — 1 rregularity. 

Where the accused was charged with having 
' wiPully altered and mutilated the accounts 
between 1907 and 1909, and it was found 
that he had made five series of alterations 
during that period : Held, that under S. 234 
the charge was bad inasmuch as the accused 
could not have been tried at one trial for 
more than three offences committed within 
the space of • twelve months from the 
first to the last : Held, further, that the 
joining of charges contrary to the provisions 
of Cr. P. C. was not merely an irregularity 
which could be remedied by S. 537. 
SallimuUah Khan v. Emperor. 

11 Cr. L. J. 53 : 

4 1. C. 808 : 6 A. L. J. 977 : 

32 All. 57. 


• Ss. 234, 235, 537 — Misjoinder of 

charges. 

Where at the same trial an accused person 
is charged with two oficnces under S. 178, 
I. P. C., and two offences under S. 179, I. P. C.: 
Held, the case was not governed by S. 234, 
Cr. P. C., and there was no misjoinder. More- 
] over, the facts having all been admitted and 
I the sentence passed being practically for 
' only one of the offences, the accused was 
j not prejudiced and the irregularity, if 
I any, was cured by S. 537, Cr. P. C. 

Bcpiii Chandra Pal v. Emperor. 

! 7 Cr. L. J. 95 ; 

I 7 C. L. J. 63 : 35 Cal. 161. 

Ss. 234 to 236 — Misjondcr of charges— 

Transaction, meaning of — Illegality— Revision — 
Objection. 

The accused were charged of having entered 
the house of the third prosecution witness 
with a view to coerce the deceaced person and 
his brother to deliver certain promissory 
notes and receipts, and later in the evening, 
of having obstructed the complainant’s party 
when they proceeded to prefer a complaint in 
regard to what the accused had done in the 
morning : Held, that the accused could not 
be charged together for their action in the 
morning and in the evening in one and the 
same trial, and the joinder amounted to an 
illegality which could not he cured by the 
application of S. 537, Cr. P. C, Whether a 
scries of acts forms the same transaction 
or not depends upon community of purpose 
and the continuity of aim. The word ‘trans- 
action’ means a completed net. An objec- 
tion as to misjoinder of parties can be taken 
in the High Court, even if the same was not 
taken before the Sessions Judge. Virupana 
Gored v. Emperor. 16 Cr. L. J. 323 : 

28 I. C. 659 : 17 M. L. T. 242 ; 

1915 M. W. N. 241 : 28 M. L. J. 397 : 

A. I. R. 1916 Mad. 550. 

Ss. 234, 236, 238 — Misjoinder of charges 

— Penal Code, Ss. 411, 413 — Charge under S. 413 
— Conviction for three offences under S. 411 — 
Legality of conviction — Misjoinder of charges — 
Conviction for minor off ence on charge for major 
offence. 

The accused was charged under S. 413 of 
the Penal Code of being a habitual receiver 
of stolen proxJerty. Some ten or eleven in- 
stances of receipt of stolen property were 
put forward by the prosecution. At the trial 
the Sessions .Judge thought it proper to add 
charges of three separate oficnces under 
S. 411. The three incidents which formed the 
subject of these charges were three of the 
incidents relied on by the prosecution to 
establish the habit of receiving stolen pro- 
perty. The charges under S. 411, though ' 
proved, were found by the Judge not a 
sufficient basis for the finding of habit neces- 
sary to a conviction under S. 413, _ and the 
accused was convicted of the oDences under 
S. 411 : Held, that the convictions were not 
illegal inasmuch as the offences under S; 411 
were merely minor offences forming ingredi- 
ents of the main charge under S. 413 for which 



1727 


all INDIA CRIMINAL DIGEST (1904—1940) 




Cr. P. CODE (1898), S. 234 

the accused could be convicted under S. 238, 
Cr. P. C., even if separate charges had not 
been framed, and that Ss. 234 and 236, 
Cr. P. C., had no application to the case. 
Har Prasad v. Emperor. 29 Cr. L. J. 232 : 

107 I. C. 241 : A. I. R. 1928 All. 139. 

Ss. 234, 239 — Misjoinder of persons and 

charges — Joint trial — Illegality. 

A v’as charged of three offences of theft 
under S. 381 committed on the 21st Septem- 
ber, 28th September and 16th October, 1924, 
respectively. B vas also charged of having 
committed theft under S. 379 on the same 
dates. C vras charged under S. 411, I. P. C., 
for having received property alleged to have 
been stolen on the 17th of November. D 
vas charged under S. 414, I. P. C., for 
having voluntarily assisted in disposing of the 
propertj’’ alleged to have been stolen on the 
21st September. These persons were jointly 
tried and convicted : Held, that the joint 

trial and conviction were entirely illegal and 
that the whole proceeding should be set 
aside. Emperor v. Fasih-ud-Din. 

28 Cr. L. J. 459 ; 

101 I. C. 491 : 9 L. L. J. 100. 

Ss. 234, 537 — Misjoinder, if curable 

under S. 537. 

Obiter. — It makes no difference whether the 
acts charged are forty-one, fourteen or four, 
provided they exceed the statutory number 
and are not covered by the provisions of S. 234, 
or the following provisions relating to the 
joinder of charges; the misjoinder of charges 
is a vital defect in the trial which cannot be 
cured by the provisions of S. 537, Cr. P. C. 
Chttharmal Nirmaldas v. Emperor. 

39 Cr.L.J. 881 : 

177 1. C. 280 : 11 R. S. 53 : 

A. I. R. 1938 Sind 164. 

Ss. 234, 235, 476, 537 (b)— Order 

directing prosecution, in respect of one offence — 
Joinder of charges — Jurisdiction of Magistrate — , 
Objection not taken during trial — Sanction, want 
of, in respect of second charge — Irregularity. 

Accused instituted two suits against two 
different persons, one in the Court of the City 
Munsif and the other in the Court of the 
Subordinate Judge. Both suits were tried on 
the Small cause side and dismissed. The Sub- 
Judge directed under S. 476, Cr. P. C. the 
prosecution of the accused under S. 209, 1. P. C. 
and of three other persons under S. 193. The 
Magistrate taking cognizance of the case 
framed charges against the accused in respect 
of both the suits, and the accused entered upon 
his defence. Evidence was recorded for both 
prosecution and defence without any objection 
to the jurisdiction of the Magistrate to take 
cognizance of the offences, or as to the validity 
of the procedure adopted in trying both 
charges at one and the same trial. After he 
was convicted, the accused appealed to the 
Sessions Judge protesting against the joinder 
of the two charges, and also against the action 
of the Magistrate in taking cognizance of the 
offence alleged to have been committed in 
respect of the suit filed in the Court of the 
City Munsif, urging that he had been taken by 
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surprise at the course adopted by the Magis- 
trate, as he believed he was on his trial for 
the offence in respect' of the suit in the Court 
of the Sub- Judge, and was greatly prejudiced 
in his defence by this belief. The Sessions 
Judge declined to interfere and the accused 
moved the High Court in revision: Held, that 
the case was covered by S. 537 (6), Cr. P. C.‘ 
as the accused had acquiesced in the view 
taken by the Magistrate and had never at any 
stage of the trial in that Court raised the 
question of the Court’s jurisdiction in respect 
of the offence alleged to have been committed 
in the City Munsif’s Court: that at most the 
Magistrate had committed an error but the 
error had not in any way prejudiced the 
accused by the procedure adopted. Babu Bam 
v. Emperor. 20 Cr. L. J. 642 : 

52 I. C. 418 ; 17 A. L. J. 883 : 42 All. 12 : 

A. I. R. 1919 All. 26. 

S. 234 — Scope — Accused guilty of 

numerous offences — Procedure. 

The ordinary _course for the prosecution in 
cases in which an accused has committed 
numerous offences of the same kind is to select 
a small number of typical cases, to frame their 
charges accordingly and to prosecute them 
before a Magistrate. If the result of these 
proceedings is to penalize the accused and the 
sentence inflicted is considered sufficient to 
meet the ends of justice, the remaining charges 
which might still be brought need not be 
proceeded with. If, on the other hand, through 
some unforeseen accident or miscarriage at the 
trial, the accused is acquitted of those charges, 
then it is open to the prosecution to proceed 
with the remaining charges. Emperor v. 
Raghunath. 19 Cr. L. J. 161 : 

43 I. C. 577 : A. I. R. 1918 All. 351. 

S. 234 — Scope — Accused in fact charged 

and convicted of two offences — Omission of names 
of offences in charge — Trial, if vitiated. 

Obiter. — The provisions of S. 234 cannot be 
evaded by the omission to name the offences 
and sections in’ the charge, where in fact, the 
accused has been charged and convicted of 
two offences. Mohanlal Bhanalal Goela v. 
Emperor. 39 Cr. L. J. 123 ; 

172 1. C. 374 : 10 R. S. 149 : 32 S. L. R. 87 : 

A. I. R. 1937 Sind 293. 

S. 234 — Scope — Joint trial — Joinder of 

charges. 

S. 234 does not permit of three offences being 
lumped together so as to be treated as one 
offence, but merely permits of the trial of 
the three entirely separate offences at the 
same trial. Chetumal Rekumal v. Emperor. 

36 Cr. L. J. 608 : 

154 I. C. 937 ; 28 S. L. R. 336 : 7 R. S. 178 ; 

A. I. R. 1934 Sind 185. 

S. 234 — Scope — One trial of not more 

than three offences of same kind against same 
person — Great care and caution to be used with 
different complainants — Charges, when to be 
brought together. 

Per Fletcher, J . — S. 234 is not limited to cases 
where the offences have been committed against 
the same person. The power given by S. 234 
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is one that requires to be used with great care 
and eaution wliere there arc different com- 
plainants. Per Bcachcrojt, J. — IVhere there is 
no fear of the accused being prejudiced, the 
charges arc always tried together. Snbedar 
Aliir V. Emperor. 16 Cr. L. J. 332 : 

28 I. C. 668 : 19 C. W. N. 557 : 43 Cal. 13 : 

A. I. R. 1915 Cal. 366. 

S. 234 — Scope— Separate complainants — 

Joint charges— Charge of minor offence — Convic- 
tion for graver offence — Penal Code, Ss. IDS, 46S. 

S. 234 is not limited to cases where the 
offences have been committed against the 
same person but also applies where the com- 
plainants arc different persons. It is an 
accepted principle of law that a per.son cannot 
be convicted of a more serious offence than 
that with which he is charged whether on 
appeal or in the original Court. Tlic reason 
being that he has not had ati opportunitj' of 
meeting the charge in question, so far ns the 
facts which render if more serious, or an 
aggravated offence, arc concerned ; Therefore, 
a person who is charged under .S. 4G5, Penal 
Code, cannot be convicted under S. 408. 
Nga Po Kyin v. Emperor. 

23 Cr. L. J. 740 ; 

69 I. C. 628 : 11 L. B. R. 45, 
S. 234— Scope. 

The provisions of Ss. 234, 23.7, 230 and 230, 
Cr. P. C., arc nintually c.xelusivc, and the 
scope of S. 230 cannot be extended by use of 
sections not referred to in S. 230. Janeshae 
Das v. Emperor. 30 Cr. L. J. 687 ; 

116 I. C. 794 : 1. R. 1929 All. 618 ; 

1929 A. L. J. 329 : 51 All. 544 : 

A. I. R. 1929 All. 202. 

S. 234— Scope. 

, There is nothing in tlic Cr. P. C., which 

directs that where an accused person is alleged 
to have done two or more acts, each of which 
may fall within the delinition of an offence 
under one or another section of the Penal 
Code, the section or sections in cither case 
being the same, the joinder of the charges 
under those sections is illegal. Substantially 
the acts amount in such a case to offences 
punishable under the same sections of the 
Penal Code and therefore they are offences of 
the same kind. S. 234, Cr. P. C., does not 
/ say that at the most a trial must be limited 
to three charges : it .s.ays it must be limited 
to three offences and that the offences must 
be of the same kind. The “ offence,” as 
defined by the Code itself, is the act or omis- 
sion made punishable. Publication of two 
seditious articles on different dates amounts 
to two offences, and these arc punishable under 
the same sections of the Penal Code, and are 
offences of the same kind. The word ‘ section ’ 
in the second clause of S. 234 is not invari- 
ably to be read as singular. It is not the 
intention of the Cr. P. C., cither expressed or 
implied, to exclude from the operation of 
-S. 234 an offence because it is made the subject 
of more than one cliarge. Emperor v. Tribhn- 
vandas. 8 Cr. L. J. 272 ; 

1 1. C. 64 : 10 Bom. L. R, 801 : 

33 Bom. 77. 


t 
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S, 234 — Scope of — Joinder of charges. 

S. 234 is not limited to offences committed 
against the same person. Babu Lai v. Emperor. 

18 Cr. L. J. 614 : 
39 I. C. 982 : 2P. L.J. 209 : 
A. I. R. 1917 Pat. 656. 

Ss. 234, 239 — S. 234, scope of — 

; “Person” meaning of — Joint trial of two persons 
I for passing counterfeit cuius of three persons 
i on three different occasions, legality of. 

j S. 2.34, Cr. P. C. is not restricted in its .scope 
I to offences committed against the same person, 

I the word ‘‘ person ” in tlic section not being 
restricted to a single individual. The joint 
trial of two persons for offences under S. 241, 
I. P. C. for passing counterfeit coins on three 
different occasions on tlic same day to three 
different jiersons does not contrav'cne the pro- 
visions of either S. 234 or S. 23D, Cr. P. C. 
Ju re : Kovaganti. 23 Cr. L. J. 719 : 

69 I. C. 447 : 16 L. W. 831 : 

, 1922 M. W. N. 820 : 44 M. L. J. 130 : 

; A. I. R, 1923 Mad. 181. 

; S. 235. 

' Sec also (f) Burma Gambling Act, 

' Ss. 11, 12. 

(fi) Cr. P. C., S. 13 (3), 35, 222, 
225, 233, 235, 403. 

1 (Hi) .loindcr of cliarges. 

I (ill) Penal Code, Ss. 40, 124-A, 

I 30I-A. 

I S. 235. 

Applicability. 

Application of. 

Cliargc. 

Distinct offences. 

Independence of charges. 

Joinder of charges. 

Joint trial. 

Misjoinder of charges. 

One offence. 

Same transaction. 

Scope. 

Separate charge. 

Separate conviction. 

S. 235 — Applicability. 

When a Magistrate has taken cognizance of 
an offence upon complaint, it is competent for 
him to take cognizance of any offence that is 
disclosed by evidence. Abdul Rahman v. Em- 
peror. 27 Cr. L. J. 669 : 

94 I. C. 717; 4 Bur. L.J. 213: 
A. I. R. 1926 Rang. 53. 

S. 235 — Applicability of S. 235 — Test 

for. 

The test for applying S. 235, is to see w’he- 
thcr the acts alleged form a series that can be 
reg.arded as one transaction, and this question 
cannot be answered in the negative when the 
evidence to prove the one offence, is identical 
with that by which the other is to be estab- 
lished. Emperor v; Mayadhar Pothal. i 

40 Cr. L. J. 625 : 
181 I. C. 1001 : 20 P. L. T. 420 : 
5 B. R. 706 ; 11 R. P. 653 ; 
1 18 Pat. 450 : A. I. R. 1939 Pat. 577. 
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:-S. 235 (1) — ApplicabiliUj. 

S. 235 (1) Cr. P. C. is inapplicable when it 
is sought to charge the accused with another 
offence on tlie identical acts on whicli he was 
charged before with one offence. Ganapaihi 
Bhatta v. Emperor. 14 Cr. L. J. 214 ; 

19 I. C. 310:24 M. L.J. 463: 
13 M. L. T. 360 : 36 Mad. 308. 

■ S. 235~-AppUcaiion of. 

The question of the appeabilitj' of S. 235 
arises onlj’ where separate offences, that is, 
offences of a different nature, may form part 
of the same transaction and not where tlie 
question of different offences of the same nature 
is under consideration. G. S. Rameshan v. 
Emperor. 36 Cr. L. J. 1216 : 

157 I. C, 595 : 31 N. L. R. 337 : 
8 R. N. 57 : A. I. R. 1935 Nag. 178. 

Ss. 235, 236, application of. 

If both Ss. 235 and 23(i, Cr. P. C., are in 
terms applicable to a case and if their ap- 
plication does not lead to any anomalous 
result, there is no reason why they should not 
be applied. Ka.^hi Noth v. Emperor. 

33 Cr. L. J. 122 : 
135 I. C. 225 : 1932 A. L, J. 113 : 
I. R. 1932 All. 49 : A. I. R. 1932 All. 25. 

Ss. 235, 421, 537 — Charge— Evidence on 

different charges recorded at o;ic trial, illegality of 
— Defective trial. 


Cr. P. CODE (1898), S. 235 

Ss, 235, 537 — Dislinet offence — Mi.9- 

joinder of charges is an illegality. 

Proximity of time between acts does not 
necessarily constitute such acts parts of the 
same transaction. A joinder of charges under 
Ss. -1-54 and 325 of the I. P. C. is not war- 
ranted by S. 235 of the Cr. P. C., especially 
where the offence of house trespass is clearly 
distinct from a subsequent attack on the com- 
plainant. while on his way to inform the Police. 
Misjoinder of charges is an illegality and not 
a mere irregularity which is covered by S. 537 
of the Cr. P. C. i\ga Tha Gyi v. Emperor. 

13 Cr. L. J. 485 : 

15 1. C. 485:5Bur. L. T. 101. 

S. 235 (1) — Distinct offences — Mis- 
joinder of charges — Theft and assault committed' 
on different occasions, lohcthrr can be tried to- 
gether — Irregularity — Trial, whether vitiated. 

The accused carried by force on I3th August 
1920, two buffaloes grazing in a field.' On 
12th September, he assaulted the owner, while 
the latter was returning to his village after 
having recovered one of the buffaloes from the 
possession of the accused. The accused \yas 
charged in one trial with offences under 
Ss. 392 and 323 of the Penal Code : Held, 
that this was a misjoinder of charges which 
vitiated the trial. Ganga Singh v. Emperor. 

22 Cr. L. J. 505 : 

62 I. C. 329 : A. I. R, 1922 Lah. 144. 


Where a Magistrate frames different charges ' 
but allows the evidence on each charge to be | 
recorded at one trial, and does not discrimi- I 
nate between that wliich is relevant on each I 
of the charges, it is not a mere irregularity 1 
cured by S. 537 but an illegality which vitiates • 
the trial in its entirety. Public Prosecutor v. 
Koltaparambath. 16 Cr. L. J. 593 ; 

30 I. C. 145 : 29 M. L. J. 101 : 
18 M. L. T. 95 ; 1915 M. W. N. 504 : 

A. I. R. 1916 Mad. 110. 

S. 235 — Distinct offences. 

Joinder of offences under Ss. 393 and 394, 
I, P. C., is illegal. Ajaib Singh v. Emperor. 

34 Cr. L. J. 402 : 
142 I. C. 820 : 34 P. L. R. 498 : 
I. R. 1933 Lah. 275 ; A. I. R. 1933 Lah, 512. 

S. 235 — Distinct offences — Joint trial. 

Where accused is tried for two distinct 
offences, one under S. 19 (d). Arms Act, and 
the other for being in possession of stolen 
property, he is entitled to a separate trial 
in respect of each offence, Onlcar Singh v. Em- 
peror. 35 Cr. L. J. 1417 : 

151 1. C. 840 ; 1934 O. L. R. 777 : 
11 O. W. N. 1206 : 7 R. O. 146 (2) : 

A. I. R. 1933 Oudh 457. 

S. 235 — Distinct offences. 

Person prosecuted and acquitted for theft of 
blank railway ticket — Subsequent trial for for- 
gery thereon is not barred in view of S. 403 (2). 
In re : Srirangaehariar. 35 Cr. L. J. 1503 : 

152 I. C. 154 : 40 L. W. 586 : 
67 M. L. J. 583 : 1934 M, W. N. 994 : 

7 R. M. 191 : A. I. R. 1934 Mad. 673. 


S. 235 — Distinct offence. 

Offences under S. 3 (1), Indian States (Pro- 
tection against Disaffection) Act, cannot be 
consolidated. Dixoan Singh Mafioon v. Emperor. 

36 Cr. L. J. 744 : 

155 I. C. 450 : 7 R. N. 176.: 

A. I. R. 1935 Nag. 90. 

S. 235 (1), 403 (2), 52%— Distinct 

Offences — Penal Code, Ss. M7, 426 — Unlawful 
assembly — Damage to lands of several owners — 
Acquittal in respect of some lands whether bar to 
trial in respect of others — Offences, whether dis- 
tinct. 

Where the members of an unlawful assembly 
trespass upon the land of several persons and 
cause damage to their crops in the course of 
a riot, a separate offence of trespass and 
mischief can be charged against the members 
of the assembly in respect of each separate 
holding which is damaged, and acquittal or 
conviction in respect of damage caused to the 
holdings of some of the owners is no bar to 
their trial for offences in connection with the 
properties of the other owners. An offence 
against propertj’^ is not an offence against the 
property in abstract ; it is an offence against 
•the property of a particular owner or posses- 
sor. Ghana Mahapatra v. Emperor. 

31 Cr. L, J. 472 : 

123 I. C. 78 : A. I. R. 1929 Pat. 710. 

S. 235 — Independence of charges — Strik- 

ing off of the conviction for a component offenee — 
Effect. 

In a trial for waging war, one of the counl.s 
was of dacoity. This count failed being too 
vague : Held, Spencer, Off. C. J. — That the 
validity of the conviction under S. 121, Penal 
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Code, was not affected by llic strikin" off of 
flic conviction for other offences fortnin;; com- 
ponent parts of llic ofrcncc of wauin^ war, 
and the nccuscd could not be said to l»c pre- 
judiced in tlicir defence, as the act of daeoity 
was merely scries of incidents wldeh made 
the contimiine offence of wnr'ini: war under 
•S. C. In re : Gam Malta Dora. 

26 Cr. E. J. 1513 : 
190 I. C. 297 : 48 M. L. J.308 : 
1925 M. W. N. 192 : 49 Mad. 74 : 

A. I. R. 1925 Mad. 690. 

S. 235 — Joinder of charir'i— Altcrunlirc 

charges. 

Several chnrijcs being rightly joine<l ag.iinst 
the same nccuscd under .S. (here can be 

no objection to one of such idiarges !)eing in 
the alternative as provided liy .S. •-’.'i'l nor <'an 
there be any objection to nnoUier accuscil 
being joined under S. ^Ittl as regnids one 
of those clmrge.s. Kashi Xalh v. Emperor. 

33 Cr. L. J. 122 : 

135 I. C. 225 : 1932 A. E. J. 113 : ■ 
I. R. 1932 All. 49 : A. E R. 1932 AH. 25, 

S. 235 — Joinder of charges— I! reach of 

trust and falsiftealion of aecotmts. 

Joinder of breach of trust in lespeet of 
three items and falsitication of tliiKc items is 
not illegal provided the eliarges of eadier.r.le- 
mcnl arc linked into one sum and that linking r 
nffccts the charge of falsification. Michael 
John V. Emperor. 32 Cr. E. J. 1026 ; 

133 I. C. 450 : 10 Pat. 463 : 
12 P. L. T. 696 : E R. 1931 Pat. 370 : 

A. I. R. 1931 Pat. 349. 

S. 235 — Joinder of charges— Cheating 

and forgerif. 

The joinder of charges for sjiccific acts of 
cheating and forgery witli the charge of con- 
spiracy, at one trial is not illegal when they 
form part of the same transaction. Kun-.car 
Sen V, Emperor. 34 Cr. E. J. 124 : 

.141 EC. 192:9 0. W. N. 1136: 

I. R. 1933 Oudh 33 : 
A. I. R. 1933 Oudh 86. 

S. 235 — Joinder of charges — Criminal 

misappropriation. 

Criminal breach of trust in respeet of three 
items of eolleelion taxes in their one year 
constitutc.s single item of municipal jiroperly 
and charge in respect of gross sum is snfticicnt 
and valid. Ttam Kishoon Pershad v. Emperor. 

35 Cr. L. J. 876 : 
148 I. C. 990 : 15 P. E. T. 126 : 
13 Pat. 170 : 6 R. P. 526 : 
A. I. R. 1934 Pat. 232. 

^S. 235 — Joinder of charges— Offences 

committed in the same transaction — Penal Code, 
Ss. 27S, 40.3, 409. 477-A. 

The accused, a Sub-Inspector of Police, took 
charge of certain propertj' belonging to a 
deceased person. He subsequently returned 
the greater portion of -it to his heir, but mis- 
appropriated certain items, and dcstroj'cd’and 
altered certain portions of the diaries and 
lists in order to show that those items had 
never been received. He was charged with 
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and tried at one trial for offences under 
.Ss. gl8, -10!) and ITT-A of the Penal 

Code : Held, that all the ch.arges related to 
acts which were so connected together as to 
form one transaction and the joinder of charges 
was, therefore, permissible under S, 28.') of the 
Cr. P. C. Itilnsh Chandra v. Emperor. 

25 Cr. E. J. 343 ; 

77 I. C. 231 : 27 C. W. N. 626 ; 

A. I. R. 1923 Cal. 647. 

S. 235 — Joinder of charges — “Same 

transaction'' , meaning of — Po.sj.r.ssioii of cocaine 
and opium, -.chcthcT same. 

The real and sidistantial test for determining 
whether several offences arc connected together 
so as to form the same transaction depends 
uj)on whether they are so related to one an- 
other in point of purpose or as cause and 
effect, or as j)rineipal and subsidiary net, as to 
c-onstitute one continuous action. Where 
accused was found in illegal possession of 
opium and cocaine for the pur[)ose of carrying 
on the business of a vendor of contraband : 
Held, that the possession of both the articles 
was part of the same transaction and that the 
accused could be trieil jointly for both the 
offences. Emperor v. Kga Lu Gatge. 

19 Cr. L. J, 34 : 

42 I. C. 994 : A. I. R. 1917 E. Bur, 5, 

S. 255— Joinder of charges — Trial for 

eight distinct offences at one and the same time — 
Jtedrial. 

The accused were Irietl for eight distinct and 
separate offences under .S. 101, I. P. C., at one 
and the same trial; Held, that the trial was 
illegal. Umrd Singh v. Emperor. 

11 Cr.L. J. 51 : 

5 I. C. 178 : 7 A. L. J. 19. 

Ss. 235. 225— Joinder of charges — Theft 

and taking gralijication to restore stolen properly 
— Cattle theft— Joinder of charges — Double con- 
viction — .•illernniivr charge. 

Titc two accused stole a bullock and returned 
it to the owner two day.s later on payment 
of Hs. 20. 'I'lic were tried al one trial both for 
theft under .S. .’ISO of the E P. C. and for offences 
under S. 215. The .Magistrate found that the 
I theft had been committed for the express 
' purpose of obtaining money for the bullock’s 
return. He convicted the accused of both the 
offences charged, and passed n separate 
sentence for each offence : Held, that 
in view of the short time that elapsed 
between the theft and the return of 

the bullock, tbe Magistrate’s finding as 
to the purpose of the tlieft was justifiable, 
and the theft and the return might be consi- 
dered to be a .series of acts so connected as 
to form the .same transaction. There was, 
tliercfore, no misjoinder of charges : Held 
farther, that the actual thief is not 

liable to be convicted of an offence under 
S. 215 in respect of property which he himself 
stole. As the facts pfoved justified, tbe con- 
clusion that the accused were themselves the 
thieves, the convictions under S. 880 were 
upheld-and those under S. 215 set aside. Where 
the question is likely to arise whether a person 
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who has accepted a gratification for the return 
of stolen property is the actual thief or not, 
alternativ'e cliarges should lie framed under 
S. 236, Cr. P. C. Txvcl Pe. alias Shan Galr. v. 
Emperor. 7 Cr. L. J. 464 : 

14 Bur. L. R. 67 : 

4L. B. R. 199. 

Ss. 235, 239 — Joinder of charges — Inclu- 
sion in one charge of different offences — Validity 
of trial. 

The propriety of combining several charges 
in one trial may he questioned only if the 
accused is likely to be bewildered in his defence 
by having to meet many disconnected charges 
or the prospect of a fair trial is likely to be 
endangered by the production of a mass of 
evidence directed to many matters. The 
inclusion in one charge of different offences is 
only a formal defect which cannot vitiate the 
trial, unless it prejudices the accused or results 
in a failure of justice. In a trial for a ch irge 
under S. 147, Penal Code, it is not illcg.il to 
frame charges under Ss. .324 and .32.* ag linst 
particular accused persons, although these 
offences were committed by them outside the 
scope of the common object mentioned in the 
charge under S. 147, if all the acts with which 
the accused are charged form one transaction. 
Easitl V, Emperor. 29 Cr. L. J- 801 : 

111 I. C. 305 : 5 O. W. N. 612 : 
3 Luck 664 ; A. I. R. 1928 Oudh401. 

Ss. 235, 229— Joinder of charges — Mur- 
der committed and hurt caused in prosecution of 
common intention — Joint trial, legality of . 

Two groups of persons who had separate 
grudges against the members of a family went 
out together with the common intention to kill 
as many members of the family of their oppo- 
nents as could he found and killed two of them 
and assaulted two others who came to the 
rescue of one of the persons killed. The accused 
were all tried in one trial upon charges of 
murder, grievous hurt and in connection with 
the different assaults upon the members of the 
family of the deceased : Held, that the assaults 
were closely connected by continuity of purpose 
and progressive action towards a single object 
and formed one transaction within the meaning 
ofSs. 235 (1) and 239 (d), Cr. P. C., and the 
joint trial of the accused in respect of all the 
charges was, therefore, legal. Bahadur Singh 
V. Emperor. 27 Cr. L. J. 803 : 

95 I. C. 467 : 8 L. L. J. 174 : 

7 Lah. 264 : 27 P. L. R. 379 : 

A. I. R. 1926 Lah. 367. 

Ss. 235, 239 — Joinder of charges— Offences 

committed on different dates — Same transaction. 

Where certain persons were wrongfully con- 
fined by the accused, who fined them and 
realized a certain portion of the fines and 
released them on their promising to pay the 
balance of the fine three days later, but on 
their failing to do so, they were again confined, 
maltreated and shoe-beaten and were turned 
out by the accused on being informed that 
the Police were coming : Held, that as they 
were all confined for one purpose, i. e., for the 
purpose of extorting money, the whole thing 
was one transaction and there was no misjoinder 
of charges if they were tried together. Deputy 
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Supcrinlcnrlcnt c& Remembrancer of Legal Affairs 
V. Ka'lash Chandra Ghosc. 

16 Cr. L, J. 120 : 

28 I. C. 184 : 19 C. W. N. 181 : 

42 Cal. 760 : A. 1. R. 1915 Cal. 397. 

Ss. 235, 239 — Joinder of charges — Pre- 
paration of false balance-sheets on two different 
occasions, whether same transaction. 

Accused, who were the Agents, Secretaries 
and Treasurers of a Company, were convicted 
upon charges of (1) cheating and criminal 
misappropriation in relation to the balance- 
sheet of the company for 1912, inasmuch as 
in that sheet a profit was shown, which they 
luui taken, whereas the Company had not 
earned a profit, and (2) wilfully making a false 
balance-sheet of the Company for 1913, The 
accused were tried jointly on five charges, four 
of whicli related to tlie balanee-sheet of 1912 
' and one to the balance-sheet of 1918. In the 
trial Court it was objected on behalf of the 
accused that tlicrc could not be a joint trial 
, of tlic charges relating to the two balance-sheets, 

I but the objection was disallowed on the ground 
I that tlie offences relating to these balance-sheets 
' formed part of the same transaction. On appeal 
to the High Court : Held, that the trial was 
I illegal and the convictions could not be 
’ maintained. The different acts attributed to 
the accused in respect of the- two balance- 
sheets did not form part of the same transaction 
within the meaning of Ss. 235 and 239 of the 
Cr. P. C,, and the joinder of the charges was 
contrary to the provisions of the Code. Ram- 
narayan Amarchand v. Emperor. 

20 Cr. L. J. 657 : 

52 I. C. 481 : 21 Bom. L. R. 732 : 

A. I. R. 1919 Bom. 111. 

Ss. 235, 239 — Joinder of charges — 

Several persons defrauded by different accused 
on different occasions — Same transaction, what 
amounts to— Joint trial, legality of . 

Though community of purpose and design 
and continuity of action are essential ele- 
ments in determining whether or not a number 
of acts were so connected together as to 
form part of the same transaction, yet to 
constitute community of purpose, the mere 
existence of some general purpose or design 
is not sulficient. the purpose in view must be 
something particular and definite. There can 
be no continuity of action where each act 
is a completed act in itself and the original 
design is accomplished so far as that act is 
concerned. The aceused-held out to various 
people at different times indueements of 
employment at handsome wages in a foreign 
country and defrauded them of large sums 
of money. They were jointly tried at one 
trial in respect of several of these frauds : 
Held, that e.reh of the frauds was an offence 
complete in itself and they could not be said 
to form part of one transaction and the joint 
trial was, therefore, illegal. Nanak Chand v. 
Emperor. . 25 Cr, L. J. 1020 : 

81 1. C. 796 : A. I. R. 1924 Lah. 734. 

Ss. 235, 527— Joinder of charges, when 

permissible — Misjoinder, effect of — Prejudice. 
Where two offences cannot be tried together. 
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their joinder vitiates the whoie triai ; and the 
mere fact that tiie accused has not been 
prejudiced by this wrong procedure does not 
constitute a valid ground for condoning the 
defect. The disregard of an express provision 
of law as to tlie mode of trial is not a 
mere irregularity such as can be remedied 
by S. 537, Cr. P. C. A trial conducted in a 
manner prohibited bj' law must be regarded 
as altogetlier illegal. Pcihlad v. Emperor. 

21 Cr. L. J. 626 : 

57 I. C. 450 : 7 P. L. c . 1926 : 

2 U. P. L. R. Lab. 135 : 

1 Lah. 562 ; A. I. R. 1920 Lab. 265. 

— — Ss. 235, 537, 556 — Joinder of eliarges — 

Penal Code {Act XLV of 1860), Ss. 120~B, 
121-A — Conspiracy to overawe Government — 
Some members guilty of offenee under S. 120-B 
— Joint trial, legality of. 

Several accused persons were all charged under 
S. 121-A, I. P. C., with conspiring to deprive 
His Majesty the King of the Sovereignty of 
British India, of conspiring to wage war against 
the Government and of conspiring to overawe 
the Government bj' means of criminal force. 
Apart from the conspiracy to effect these 
objects, there was disclosed on the evidence 
a conspiracy to commit dacoities either 
accompanied by murder or not accompanied 
by murder, and consequently certain of the 
conspirators were liable to punishment under 
S. 120-B, I. P. C., for being party to a criminal 
conspiracy to commit offences punishable with 
death or transportation for life. The sietual 
participators in these offences were separately 
charged and the accused were all jointly 
tried on these charges : Held, that the joinder 
of the charges was regular and legal as all 
the offences formed part of the same transac- 
tion. Ram Prasad v. Emperor. 

59 Cr. L. J. 129 : 

106 I. C. 721 : 

2 Luck. 631 : A. I. R. 1927 Oudb 369. 

S. 235 (1) — Joinder of charges. 

Misappropriation in respect of several items 
— Falsification, one of the series of acts 
constituting the transaction — .Joinder is legal. 
Kashi Bam v. Hurdat Rai. 

156 I. C. 192 : 39 C. W N. 703 : 

62 Cal. 808 : 7 R. C. 687 (2) : 

A. 1. R. 1935 Cal. 312. 
S. 235 (1) — Joinder of charges. 

Where an accused person was charged under 
Ss. 306 and 420. Penal Code, for having kidnap- 
ped a minor girl with intent that she might be 
compelled to^ marry against her will and for 
having cheated somebody else by making false 
representations to him and thereby inducing 
him to part with a sum of money in considera- 
tion for the marriage of the girl ; Held, that 
the two offences, though’ separate, w'ere so 
connected together as to form one and the 
same transaction within the meaning of 
S. 235 (1), Cr. P. C., and the joinder of the two 
charges was, therefore, premissible in law. The 
real and substantial test in determining whether 
several offences are so connected together as to 
form one transaetion depends upon whether 
they are related together in point of purpose 
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and effeet or as principal and subsidiary acts 
so as to constitute one continuous act. Hussan- 
bibi v. Emperor. 27 Cr. L. J. 456 : 

93 I. C. 248 : 20 S. L. R. 74 : 

A. I. R. 1926 Sind 151. 

Ss. 235 (1), 235, 222 {2)— Joinder of 

charges — Misappropriation and falsification of 
accounts — Transaction, meaning of — Itlicit mis- 
appropriations by cashier in one year, whether 
one transaction — Penal Code, Ss. 409, 477-.4. 

It is clear from the terms ofS. 235 (1), Cr.P.C., 
that a person may lawfully be tried for one 
offence of misappropriation joined with a charge 
of falsification which was carried out as one 
of the series of acts constituting the transaction 
by which the misappropriation was effected. 
The word transaction means a group of facts 
so connected together as to involve certain 
ideas, namely, unity, continuity and connection. 
In order to determine whether a group of facts 
constitutes one transaction, it is necessary to 
ascertain whether thes’ arc so connected to- 
gether as to constitute a whole which can be 
properK described as a transaction. Where a 
clerk or casliier sets out to rob his employer, 
having regard to the fact that S, 222 (2) pro- 
vides that he may be charged with having mis- 
appropriated the total of whatever sums he 
may have appropriated in course of any one 
year, it is not unreasonable to say that for the 
purposes of the section that the year’s illicit 
operations can be regarded as one transaction. 
Kashiram Jhunjhunwala v. (Firm) Hurdul Rai. 
Gopal Rai 156 I. C. 192 ; 

39 C. W. N. 703 : 7 R. C. 687 (2) ; 

62 Cal. 808 : A. I. R. 1935 Cal. 312. 

S. 235 — Joint trial — Charges against 

number of accused that they xvere members of un- 
lawful assembly and they in pursuance of common 
object, had committed offence of rioting and that 
in prosccu'ion of common object, certain accused 
committed certain individual acts and that all 
accused had under S. 140, Penal Code, committed 
offences under Ss. 14S, 352, 323, 324 and 325, 
Penal Code — Joint trial of all accused — Common 
object not established and accused acquitted of 
offence under S. 148 — Accused convicted under 
Ss. 352, 323, 324 and 325 for individual acts — 
Joint trial, not justified. 

The charges framed against eleven accused 
were as follows : that they were members of 
an unlawful assembly on a particular date at 
a particular place and did, in prosecution of the 
common object of such assemblj', viz., to assault 
and cause hurt to certain persons, commit the 
offence of rioting and that in prosecution of 
the common object, certain individual members 
of that assembly committed certain individual 
acts and finally that all the accused had thus 
under S. 149, Penal Code, committed offences 
punishable under Ss. 148, 352, 323, 324 and 325, 
Penal Code. Tlie trial Court found that the 
common object had not been established and 
therefore acquitted the accused of the offence 
punishable under S. 118, Penal Code, and they 
had been convicted only in respect of individu- 
al acts under Ss. 352, 323, 324 and 325 : Held, 
that once it was found that a common object 
had not been established, there was no justifi- 
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cation for a joint triul. Apart from the impro- 
per character of tlic joint trial, the accused 
must have been prejudiced in their defence by 
the joint trial. The trial -was not held in accor- 
dance ivith lav and the convictions could not 
be sustained. Avtinashi Goiindan v. Pntani 
Madari. 40 Cr. L. J. 855 : 

184 I. C. 134 (2) : 49 L. W. 163 : 
1939 M. W. N. 117 : 1939 M. L. J. 259 : 
12 R. M. 413 : A. I. R. 1939 Mad. 406. 

— S. 235 — Joint trial. 

Conspiracy to commit breach of trust — Series 
of acts of misapproriation though .subject of 
separate charges can be jointly tried with the 
main offence of conspiracy. In re ; Pairi Venkata 
Hamnnantha Jiao. 35 Cr. L. 1. 631 : 

148 1. C. 281 : 1933 M. W. N. 1409 : 
39 L. W. 91 : 66 M. L. J. 193 : 
57 Mad. 545 : 6 R. M. 456 : 
A. I. R. 1934 Mad. 88. 

S. 235 — Join! trial — General Clauses Act 

(X of 1S07), S.2G— Opium Act {I of 1S7S), S. 9 
(c) (/) — Bihar and Orissa Act {IT B. <0 O. of 
1916), S. 47 (a) — Illegal possession and sale of 
opium — Joint trial under txao Acts — Separate 
sentences. 

Separate sentences were passed on the accused 
under S. -17 (a) of the Rihar and Orissa Excise 
Act and S.s. n (c) and !) {/) of the Opium Act 
in the same trial in respect of two sales of 
opium to the same person and for possession of 
the residue of the opium left after the sales. 
Held, (1) tliat the wlmlc scries of acts for which 
tlie accused was punished made one transaction 
within S. 2;!.'5 and the joint trial of tlie offences, 
was not illegal ; (2) that the conviction for 

possession was not in respect of the same 
article ns that sold but for the residue, and 
that, therefore, separate sentences for the 
possession and the sale did not contravene the 
jjrovisions of S. 2() of the General Clauses Act. 
Bali Sahu v. Emperor. 19 Cr. L. J. 446 (b) ; 

42 I. C. 974 : 3 P. L. J. 433 : 
A. I. R. 1918 Pat. 250. 

S. 235 — Joint trial — .Joint trial for 

criminal breach of trust and falsification of ac- 
counts, xohen permissible. 

Trial for Criminal breach of trust during period 
e.xceeding one year, legality of — Court, duty of 
— Procedure — .\ppeal from acquittal — Re-trial, 
whether can be ordered on technical ground. 
Emperor v. Jagal Ram. 19 Cr. L. J. 987 : 

48 I. C. 167 : A. I. R. 1919 Eah. 440. 

S. 235 — Joint trial. 

.Toint trial of offences under S. -157, and 
S. 324 — 34, Penal Code, is illegal. Bahali v. 
Emperor. 37 Cr. L. J. 722 : 

162 I. C. 926 : 38 P. L. R. 628 : 
8 R. L. 973 : A. I. R. 1936 Lah. 507. 

S. 235 — Joint trial. 

Joint trial — Offences under Ss. 447, 448, Penal 
Code, committed on consecutive nights — 
Offences committed in pursuance of asserting 
right to possession— .Toint trial is valid 
though offence is committed ,on 2 nights. 
Alaung Kaung Kipvc v. Emperor. 

37 Cr. L. J. 3 : 
159 I. C. 57 : 8 R. Rang. 242 ; 
A. r. R. 1935 Rang. 357. 
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S. 235 — Joint trial— Kidnapping' and 

abduction. 

Accused separately charged with kidnapping 
and abduction can be tried for each of such 
offences in one trial. Rajabtiddin Mandal v. 
Emperor, 34 Cr. L. J. 1219 : 

146 I. C. 305 : 37 C. W. N. 1074 ; 

60 Cal. 1394 : 6 R. C. 196 : 
A. I. R. 1933 Cal. 676. 

S. 235 — Joint trial. 

Offences committed at different times under 
Ss. 380 and 4.57, I. P. C., cannot be charged 
and tried together — The illegality cannot be 
cured bv S. 537. Krishnaji w Emperor. 

33 Cr. L. J. 619 ; 

j 1381. C. 520: 34 Bom. L.R. 590: 

I I. R. 1932 Bom. 383 : 

I A. I. R. 1932 Bom. 277. 

S. 235 — Joint trial — Primiary offence 

I and offence of destroying evidence of such offence. 

i There cannot be a misjoinder of charges 
! where a joint trial has taken place for the 
commission of a primary offence and for the 
oflcnce of destroying evidence, where the in- 
cidents arc so closely connected in point of 
time that the acts which resulted in the 
victim’s death and those which resulted in the 
disposal of his body are parts of the same 
transaction. Zahid Beg v. Emperor. 

39 Cr. L. J. 365 ; 

173 I. C. 838 : 1937 A. L. J. 1253 : . 
10 R. A. 508 : 1937 A. W. R. 1099 ; ^ 
A. I, R. 1938 All. 91. 

S. 235 — Joint trial. 

The accused can be tried for each of the two 
offences, one under S. 353, Penal Code, and the 
other under S. 295, U. P. Municipalities Act, 
at one and the same trial. Chhotclal v. Em- 
peror. 37 Cr. L. J. 382 : 

160 I. C. 1089 : 1936 A. L. J. 427 : 
1935 A. W. R. 1318 : 8 R. A. 702 : 

A. I. R. 1936 All. 74. 
S. 235 — Joint trial. 

Three offences under Penal Code Ss. 400 and 
477-A, cannot be tried together — Trial is 
illegal. Ilamcslnvar Brij Mohan v. Emperor. 

34 Cr. L. J. 673 ; 
144 I. C. 94 : 1. R. 1933 Nag. 200 : 

A. I. R. 1933 Nag. 327. 

S. 235 — Joint trial. ' \ 

Where an accused charged with a number of 
offences is tried in the same trial for all 
of them, the trial is not vitiated unless he 
is prejudiced in defending himself as a con- 
sequence of one trial. Narain v. Emperor. 

37 Cr. L. J. 372 : 
160 I. C. 884 : 1936 A. L. J. 193 : 
1936 A. W. R. 115 : 8 R. A. 670 (2) : 

A. I. R. 1936 All. 129. 

S. 235 — Joint trial of complaints. 

There is nothing illegal in the joint trial of 
any number of complaints ; what is prohibited 
is the joint trial of different offences, and that 
onl 3 '^ when the acts alleged are not so connected 
i together as io form one single transaction, 
i Tukaram v. Ganpat. - 26 Cr. L. J. 327 : 

84 I. C. 551 : A. I. R. 1923 Nag. 156. 
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Ss. 235, 222, 239 — Joint trial, 

advisability of. 

•Toint trials, except wlicrc tlicy arc clearly 
authorized by the law, do not save time in the 
long run and further the ends of justice, and 
where the legality of a joinder of charges is 
doubtful, the correct course is to hold a trial 
clearly authorized by the law. Abdtir Rahim 
V. Emperor. 32 Cr. L. J. 611 ; 

130 I. C. 796 : 12 P. L. T. 12 ; 

I. R. 1931 Pat. 204 : A. I, R. 1931 Pat. 102. 

Ss. 235, 222 (2), 239 — Joint trial. 

The accused told the villagers that the 
assessment had been increased, but that if 
they paid him tlie excess for one j'ear, he would 
let the old rate stand and collected amounts. 
He was charged in respect of about 80 acts of 
cheating and convicted in 'one taial : Held, 
the joint trial was entirely illegal. Abdnr 
Rahim v. Emperor. 32 Cr. L. J. 611 : 

130 I. C. 796 : 12 P. L. T. 12 : 

I. R. 1931 Pat. 204 : A. I. R. 1931 Pat. 102. 


Cr. P. CODE (1898), S. 235 
another man who took Ak to jiis house. Sub- 
sequently she was rescued by her husband and 
filed a petition of comphunt : Held, (1) that 
inasmuch as the offence of abduction was a 
continuing offence, the four abductors and K. 
could be tried together in respect of offences 
committed on the 7th July 1022, and pn all 
subsequent dates thereafter ; (2) that even in 

respect of tlic occurrences before the 7th July 
1022, tlic joint trial of tlic accused was not 
illegal, having regard to illustration (b) to 
S. 280, Cr. P. C. Kttshai Malik v. Emperor. 

25 Cr. L. J. 1082 ; 

81 I. C. 906 : 50 Cal. 1004 : 

A. I. R. 1924 Cal. 389. 

-Ss. 235, 239 — Joint-trial — Aceused 


i jointly tried tinder Ss. 342, 370 and 377, Penal 
I Code — I'agiirncss and multiplicity of charges, 

I absence of corroboration and misdirection to jury, 
i effeej of — Offences under Ss. 370 and 377, Penal 
I Code, committed on different dates— Same tran- 
saction. 


Ss. 235, 236, 269 (3), 423 (2), 494, 

526 (2) — Joint trial for offences triable by Jury 
and offences triable with assessors — Acquittal as 
regards former and conviction as to latter — Re- 
trial. 

Where, iti a joint trial under S. 2:1.7, Cr. P. C., 
the accused arc charged with offences triable 
by a .Jury as well as offences triable by a 
/ Sessions Judge Avith the aid of assessors, and 
-the accused arc acquitted of the former set of 
offences but convicted of the latter, and on 
appeal, the conviction is set aside and re-trial 
is ordered, the rc-trial for the latter set of 
offences alone is not illegal where the accused 
do not oI)jcct to the confining of tlic trial to 
such offences alone. In cases falling within 
S. 203, there is one set of facts which may be 
viewed in different ways and so, Avhcrc a 
re-trial is ordered, the whole facts are 
necessarily rc-opened and nothing can prevent 
the .Jury from coming to any verdict that they 
consider right upon the facts proved before 
them. But, Avhere Iherc'arc two different .sets 
of facts and a verdict has been given on one 
set Avhich no one impugns, then, there is no 
reason Avhy, when an ajjpeal is brought on the 
other set of facts, the order for rc-trial should 
re-open both. Where there has been a verdict 
of a Jury- acquitting the prisoners of certain 
^charges and that verdict has not been impugned- 
^by way of appeal by the Crown, the prisoners 
1 should not again be put in peril for the same 
I offences. Abdul Hamid v. Emperor. 

27 Cr. L. J. 1100 : 

97 I. C, 364 : 8 P. L. R. 12 : 

A. I. R. 1927 Pat. 13. 

Ss. 235, 239 — Joint trial — .-ibduclion of 

‘ married woman by ' seveial persons — Her 
subsequent concealment by them with another — 
Joint trial of all, whether legal. 

On the 23th .Tune 1922, N., a married woman, 

! was abducted -by four persons and kept at 
several places. On the 7th .July, they took her 
, to the ghat of one K, and kept her in a boat. 

K Avas requested by the four abductors to 
' make N. a prostitute. The boat AA'as taken to 
1 the other side of the river Avhen it Avas met hy ' 


The accused Avere tried jointly under Ss. 342, 
370 and 377, Penal Code. Four of the charges 
Avere for Avrongful confinement : some by all 
the accused and some by only some of them. 
The charges of rape Avere draAA-n in a peculiar 
I manner, in aJcav of the fact that rape is in laAv 
a single act of sexual intercourse. Each of 
them specified an offence of rape, committed 
cither on an indefinite date, or betAveen periods 
extending from six Aveeks to six months. The 
time covered Avas from September 1030 to June 
1037. The charge under S. 377, Penal Code, 
specified an offence committed betAveen the 
end of December 1030, and June, 1937. The 
charges actually framed Avere either so 
vague and general as to be bad in laAv, or Avere 
in the alternatiA’e, absurd. Neither of these 
offences Avas a continuing offence. The Avhole 
story Avas vague in details, and the corrobora- 
I tion AA’hich might have been expected had not 
been giA'eii. The Judge did not deal Avith this 
eA'idcncc in a satisfactory AA'.ay. It AA’as marked 
AA’ith suspicious features. Instead of putting 
it before the jury and leaA’ing it to them to 
decide Avhclhcr they Avere prepared to believe 
it, the Judge Avent out of his Avay by special 
pleading to ask the jury to believe the aa-IioIc 
of it : Held, (f) that the multiplicity of the 
charges tried together in the present case must 
haA’e operated to the prejudice of the accused : 
{ii) that corrboration of the complainant in 
respect of the offences alleged Avas a practical 
impossibility in the absence of any definite 
aA’crmcnts as to the .time of its occurrence: 
{Hi) that the A’erdict of the jury AA'as vitiated 
by misdirection : (iv) that the case Avas not a 
fit one in AA’hich a. re-trial should be ordered. 
Ali Hyder v. Emperor. 40 Cr. L. J. 280 ; 

179 I. C. 960 : 68 C. L. J. 238 : 

11 R. C. 637 : A. I. R. 1938 Cal. 769. 

: Ss. . 235, 239 — Joint trial — False 

statements by different persons in same case with 
same object — “Same transaction” — Joint trial, 
legality of — Distinct statements in same deposi- 
tion — Separate charges, legality of. 

Accused No. 1 brought a suit as a member of 
a firm in Avhose favour a promissory note had 
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been passed to recover the amount due 
thereunder on the basis that full considera- 
tion for the promissory note had been paid. 
He gave false evidence that full consideration 
had been in fact been paid and denied the allega- 
tion of the executant of the instrument 
that a certain amount had been deducted. 
Accused No. 2 was a member of a firm which 
had a half interest in this loan. He also 
went to the witness-box and deposed similarly 
that full consideration was paid, in support 
of accused No. I’s case. The accused were 
charged and tried for offences under S. 193 
of the Penal Code and convicted : Held, tiiat 
the two acts of the accused of giving false 
evidence v’ere committed in the course of 
the same transaction within S. 239, Cr. P. C., 
and that the joint trial was not, therefore, 
illegal ; Held, further, that an accused can be 
separately tried and convicted for two false 
statements made on different subjects though 
in one and the same deposition. Sejnial 
Punamchand v. Emperor. 28 Cr. L. J. 373 : 

100 I. C. 981 : 29 Bom. L. R. 170 ; 

51 Bom. 310 : A. I. R. 1927 Bom. 177. 

S. 235, 239 — Joint trial — Gang taking 

part in several dacoitics — Same object — Joint 
trial of offences and persons. 

tVhere a gang of dacoits assemble on a 
public highwaj' and commit several acts of 
dacoity, each act of crime is committed in 
pursuance of the same object, it being im- i 
material Avhether all the members of the 
gang took an active part in each dacoity, 
or whether as many as five of them took 
an active part in any one dacoity. Ram 
Prasad v. Emperor. 24 Cr. L*. J. 153 : 

71 1. C. 505 : 20 A. L. J. 926 : 

A. I. R. 1923 All. 137. 

Ss. 235, 239 — Joint trial — Joinder of 

charges, principles governing. 

In a joint trial of several persons, the pro- 
priety of committing charges is subject to 
certain general principles in pursuance of 
which charges should be so combined as to 
avoid either the likelihood of bewildering 
the accused in their defence bj' having to 
meet many disconnected charges, or of i 
endangering the prospect of a fair trial by 
the production of a mass of evidence 
directed to many different matters and tend- 
ing by its mere accumulation to induce an 
undue suspicion against the accused. Sanuman 
v. Emperor. ‘ 22 Cr. L. J. 641 ; 

63 I. C. 401 : 19 A. L. J. 392 ; 

A. .1. R. 1921 All. 19. 

Ss. 235, 239— Joint trial — Offences com- 
mitted in separate transaction — Joint trial, legal- 
ity of. 

Certain accused were charged with an offence 
under S. 307, I. P. C. and one of them was 
also charged with an offence under S. 20 of 
the Arms Act. The offence under the Arms 
Act, was not committed in the course of the 
same transaction as that in which the alleged 
attempt to murder took place, but tbe aecused 
were tried jointly in respect of both the 
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ollences : Held, that the joint trial was 
illegal. Nur Khan v. Emperor. 

26 Cr. L. J. 1167 •. 

88 I. C. 527 : 7 L. L. J. 64 : 

A. I. R. 1925 Lah. 326. 

Ss. 235 and 239 — Jomt trial — Same 

transaction. 

A and B were charged with being in posses- 
sion of counterfeiting implements under S. 235, 

I. P. C., and A was further charged separately 
for being in possession of counterfeit coins 
under S. 243, on a joint trial of the two ^ 
accused on the different charges : Held, that 
the two alleged acts, namely, possessing im- 
plements and being in possession of coins . 
Ijeing part of the same transaction, the joint 
trial was not illegal. Shadakaiya v. Government 
Mysore. ‘ 7 Cr. L. J. 171 : 

12 M. C. C. R. 42. 

Ss. 235, 239 — Joint trial — Separate 

charges — Mysore Mines Regulation, No. IV of 
1906, Ss. 7, 12 — Possession of unwrought gold. 

The 1st accused, along with two others, was 
arrested while in the act of making some gold 
articles within the mining area. A piece of 
gold was also found in his possession. He was 
charged with working as a goldsmith without 
a license, under S. 12 of the Mines Regulation 
and also for a breach of S. 7, as he was in 
possession of unwrought gold. The Magistrate 
did not draw up separate charges, nor did he ^ 
try the accused separately for the two offences: 
Held, that separate charges should have been 
framed and the accused tried separate!}' since 
the offences could not be said to be of the same 
kind or to form part of the same transaction : 
Held, also , that the mere fact that a goldsmith 
has w’ith him, while he is at work, pieces of 
gold cannot, in the absence of other evidence, 
constitute possession of unwrought gold within 
the meaning of S. 7 of Mysore IMines Regula- 
tion. Munisamiachari v. Government of Mysore. 

9 Cr. L. J. 323 : 

12 M. C. C. R. 75. 

Ss. 235, 239 — Joint trial. 

Where one person had committed alone 
certain offences on a certain date, and again 
in the company of another person he com- 
mitted certain other offences on a subsequent 
date : Held, that the joint trial of both 
persons for all offences committed by them V 
on different dates was illegal. Hira Lai ^ 
Thaktir v. Emperor. ' 1 Cr. L. J. 713 : t 

8 C. W. N. 715 : 1. L. R. 31 Cal. 1053. 

Ss. 235, 239 (d) (e) — Joint trial — Illegal 

trial — Prejudice, question of — Same transaction, 
meaning of — TheU and receiving of stolen proper- 
ty — Joint trial of offences under Ss. 436, 457, 
of Penal Code arrd those under Ss. 411, 414. 

If a trial is illegal, the question of prejudice 
or absence of prejudice does not arise. Ordi- 
narily speaking theft and receiving of stolen 
property are not parts of the same transaction; 
Offences described in Ss. 457 and 436, Penal 
Code, with which a person is jointly charged 
cannot be tried along with offences under 
Ss. 411 and 414, Penal Code, of which other 
persons are charged, inasmuch as S. 436 does 
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not include theft or extortion, thougli S. 457 
does. Sttllan Ahmad v. Emperor. 

29 Cr. L. J. 1080 : 
112 I. C. 584 : A. I. R. 1929 Lah. 142. 

• Ss. 235, 239, 537 — Joint trial for 

separate offences, legality of — ‘Same transac- 
tion.^ 

The joinder of two distinct offences in a single 
charge is an irregularity, but not an illegality. 
The accused were charged with being members 
of an unlawful assembly and of committing 
theft of certain trees in a forest on two 
different occasions. There was interval of 24 
hours between the acts. The acts took place 
in different parts of the forest and related to 
different logs: Held, that the acts committed 
on the two occasions were separate and not 
parts of the same transaction and a joint trial 
for the four offences was, therefore, illegal. 
Tamezkhan v. liajjabali Mir. 

28 Cr. L. J. 347 : 
100 I. C. 827 : 31 C, W. N. 337 : 

. 54 C. L. J. 591 : A. I. R- 1927 Cal. 330. 

Ss. 235, 239, 537 — Joint trial — Penal 

Code, Ss. DO, 120-B, 37S, 413 — Charge of con- 
'spiracy to commit theft and receiving stolen prop- 
erty — Joint trial — Error of xuording in charges, 
effect of. 

A charge under S. 120-R, Penal Code, of being 
a party to criminal conspiracy to commit 
theft can bo jointly tried with a charge under 
S. 413, Penal Code, of being a habitual receiver 
of property stolen in pursuance of that i 
conspiracy but cannot bo jointly tried with a , 
charge of being habitual dealer in property 
which is not stolen is pursuance of such con- 
spiracy. A mere omission in the charge under 
S. 413, Cr. P. C., to state expressly that the 
accused is charged in respect of property .stolen 
in pursuance of the conspiracy is, however,, 
a mere error in the wording of the charge 
which can be cured by S. 235, Cr. P. C. where 
the accused has not been prejudiced by this 
error. Mating Ba Chit v. Emperor. 

31 Cr. L. J. 387 ; 
122 I, C. 273 : 7 Rang. 821 : 
A. I. R. 1930 Rang. 114. 

Ss. 235, 439 — Joint trial of offences 

under S. 457, and S. 324-34, Penal Code — Legality 
of. 

Two offences, one under S. 457, and the other 
' under S. 324 read wi th S. 34, Penal Code, 
committed on different dates cannot possibly 
be considered to be part of one and the same 
transaction and their joint trial is not a mere 
irregularity but is an illegality and the con- 
viction being void, can be set aside in revision. 
Bahali v. Emperor. 37 Cr. L. J. 722 ; 

162 1. C. 926 : 38 P. L. R. 628 : 

8 R. L. 973 ; A. I. R- 1936 Lah. 507. 

S. 235 (1) — Joint trial for distinct 

offenees — “Same transaction,’’ meaning of. 

The trial of several accused in respect of 
several distinet offences committed at different 
times and at different places against different 
persons is illegal. The fact That the complaints 
wers lodged on the same day or that the 
motive for the commission of the offences was 


Cr. P. CODE (1898), S. 235 

the same in all the occurrences does not at all 
go to show that the offences were committed 
in the course of the same transaction. Ghasi 
Ram v, Suhra Uraon. 18 Cr. L. J. 739 : 

40 I. C. 739 : A. I. R. 1917 Pat. 287. 


-.Ss. 235 (1), 236, 237, 403— Joint Irial- 


Prcvioiis acquittal on a charge of abetment of 
forgery — Subsequent trial under S. 471 — Autrefois 
acquit. 

Where in a trial for an offence under S. 471, 
I. P. C. for using a promissory note as genuine 
knowing or having reason to believe that it 
was a forged document, it appeared that the 
accused had previously been tried for abetting 
the forgery of the same document under 
Ss. ‘1G7 and 109, I. P. C. but had been acquitt- 
ed : Held, (1) that inasmuch as no doubt 
could have arisen in tlie first trial as to the 
offence constituted by the facts proved, the 
case did not fall within the scope of S. 230, 
Cr. P. C. and, therefore, was not gov'erned by 
Sub-s. (1) of S. “lOS : (2) that the series of 

, :icts beginning with the forgerj’ and ending 
I with the user of the forged document in a 
I Civil Court to support a civil claim must be 
i regarded as to connected together as to form 
the same transaction or carrying through of a 
I single pre-determined plan, so that under 
S. 235 (1), Cr. P. C., it would have been compet- 
ent to try the accused for both offences at the 
same trial and the case, therefore, fell under 
Sub-s. (2) of S. 403 : (3) that the plea of 
autrefois acquit was bad also for the reason that 
the case fell under Sub-s. (4) of S. 403 of the 
Code, since the Court which acquitted the 
accuse I on the charge of abetment of forgery 
was not competent to try the offence under 
S. 471, 1. P. C. inasmuch as at the time, of the 
carh’er trial, no sanction for prosecution under 
S. 471 had been given under S. 195, Cr. P. C. 
Jivram Dankarji v. Emperoc. 16 Cr. L. J. 761 : 

31 I. C. 361 : 17 Bom. L. R. 881 : 

40 Bom. 97 : A. I. R. 1915 Bom. 203. 


S. 235 — Misjoinder of charges— Attempt- 
ing to take bribe of Its. 2 for Registration of each 
of seven documents presented together. 

A Sub-Registrar was charged in one Court 
w’ith having attempted to receive a bribe of 
Rs. 2 for each of seven documents presented 
together for registration : Held, that whether 
the allegation in the charge amounted to 
seven separate offences, is a question of fact. 
If the accused attempted to obtain Rs. 2 
separately from each of the seven persons 
who presented the documents and Avas willing 
to register the document of any one of them 
if he paid the accused Rs. 2, then there 
would be seven offences and separate charges 
would be necessary. But if the accused Avas 
not Avilling to register any of the documents 
until Rs. 2 for each of them AA'ere paid, then 
that Avould be one offence and no question of 
misioinder Avould arise. Girwadhari Lai v. Em- 
peror. 16 Cr . L. J. 463 : 

4 I. C. 13 ; 13 C. W. N. 1062. 

S. 235— Misjoinder of charges— Crimi- 
nal breach of trust and attempt to murder— 
Penal Code {Act XLV of 1S60), Ss. 307, 406— 
Joinder of charges — Same transaction. 
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The charge under S. 40G of the Penal Code, 
ought not to be joined with a charge under 
S. 307. The taking of ornaments can hardly 
be said to form one transaction with an 
attempt to murder •within S. 235. Nithuri v. 
Emperor. 10 Cr. L. J. 291 : 

3 I. C. 466 ; 6 A. L. J. 697. 

S. 235 — Misjoinder oj charges — Falsifi- 
cation of accounts. 

A number of distinct charges of falsifica- 
tion of accounts, cannot be tried to- 
gether with the charge of embezzlement com- 
prising tlie items to wliich the falsification 
relate at one trial. G. S. Ramsheshan v. 
Emperor. 36 Cr. L. J. 1216 : 

157 I. C. 595 ; 31 N. L. R. 337 : 
8 R. N. 57 : A. I. R. 1935 Nag. 178. 

— S. 235 — Misjoinder of charges — Falsifi- 

cation of accounts. 

The trial of three charges of embezzlement 
and of corresponding charges of falsification 
of accounts togetlier is illegal. G, S. Ram- 
sheshan V. Emperor. 36 Cr. L. J. 1216 ; 

157 I. C. 595 : 31 N. L. R. 337 : 
8 R. N. 57 : A. I. R. 1935 Nag. 178. 

Ss. 235, 236, 239 — Misjoinder of charges 

— Tmo separate charges— One trial — Burden of 
proof. 

^^^lere an accused person is charged of hav- 
ing deceived a canal officer in obtaining cer- 
tain papers from him and also of having mis- 
appropriated a certain sum of money, the 
prosecution is entitled to ask the Court to 
go into both the charges at a single trial 
provided it takes upon itself the burden of 
proving that the facts alleged against the 
accused are in fact so connected together as 
to form parts of the same transaction, or to 
be otherwise triable at a single trial under 
the provisions of Ss. 235 and 23G. Sohan Lai 
V. Emperor, 16 Cr. L. J. 795 : 

31 1. C. 651 ; 13 A. L. J. 1131 : 
A. I. R. 1915 All. 380. 

Ss. 235, 239 — Misjoinder of charges — 

Penal Code, S.147 — Madras Forest Act, 21 (a) — 
Permitiing cattle to trespass in reserved forest — 
Rioting and rescuing cattle after they were im- 
pounded — Same transaction — Joint trial. 

Accused Nos. 1 to 12 were charged with 
permitting cattle to graze in a reserved 
forest. They and accused Nos. 33 to 16 were 
also charged w’ith and tried at the same trial 
for rioting and having rescued the cattle after 
they were impounded : Held, that the acts with 
which the -accused were charged were not so 
connected together as to form the same 
transaction, that different offences were not 
committed in the same transaction and that 
the trial was bad for misjoinder of parties 
and of charges. Mussalappa v. Emperor. 

11 Cr. L. J. 293 (b) ; 
6 I. C. 242. 

Ss. 235 to 239 — Misjoinder of charges 

and accused. 

There is neither misjoinder of charges nor of 
accused where the offences charged form parts 
of one tra nsaction and are committed by 
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several persons acting together. Ishar Das v. 
Emperor. 8 Cr. L. J. 75 : 

3 P. W. R. Cr. 37. 

S. 235 (1) — One offence — Prosecution 

under S. 283, Penal Code {Act XLV of 1860), for 
creating obstruction in river bed by making banks 
— Acquittal — Subsequent prosecution under S. 76 
(b), Bengal Embankment Act {II of 1882), 
for meddling with embankment: Held, autrefois 
acquit applied and second prosecution was 
barred. 

The accused was prosecuted under S. 283, 
Penal Code, for creating obstruction in the bed 
of a river by extending a tank and making 
bank. After he was acquitted, he was prose- 
cuted under S. 7G (b), Bengal Embankment, 
for meddling with the embankment : Held, 
that meddling with an embankment was 
not a distinct offence as compared with the 
offence under S. 283 of which he was ac- 
quitted and the principle of autrefois acquit 
operated in his favour. The second prosecution 
was, therefore, barred. Shib Chandra Roy v. 
Emperor. 38 Cr. L. J. 1 ; 

165 I. C. 847 : 9 R. C. 461 : 

A. I. R. 1936 Cal. 686. 

S. 235 — Same transaction. 

A charge of criminal breach of trust of a sum 
of money can be tried under S. 235 (1), 

Cr. P. C., at the same time with one of 
falsification of accounts made to conceal the 
act of misappropriation as part of .the same 
transaction, but a charge of criminal breach 
of trust cannot be legally tried together 
with one of falsification relating to a distinct 
act of misappropriation committed in a separ- 
ate transaction. Emperor v. Jagat Ram. 

19 Cr. L. J. 987 : 

48 I. C. 167 : A. I. R. 1919 Lah. 440. 

S. 235 — Same transaction. 

Conspiracy and several offences in furtherance 
of conspiracy form one transaction and can be 
tried jointly. Emperor v. Ramrao. 

33 Cr. L. J. 666 : 

138 I. C. 708 : 34 Bom. L. R. 598 : 

56 Bom. 304 : 1. R. 1932 Bom. 423 ; 

A. I. R. 1932 Bom. 406. 

S. 235 — Same transaction — Conspiracy 

having one or more objects in view — Offence of 
conspiracy and acts in pursuance of it, whether 
come under one transaction — Transaction, hoio 
long continues. 

Where there is a conspiracy having one or 
more objects in view and certain offences 
are committed in pursuance of such conspi- 
racy, the several offences generally form part 
of the same transaction within the meaning 
of that expression as used in S. 235. The 
principle will also apply where the several 
offences are by different persons. The offence 
of conspiracy and acts done in pursuance of 
the conspiracy can rightly be said to come 
under one transaction, and the transaction 
continues so' long as the conspiracy continue^ 
Where, therefore, there is a conspiracy and 
specific offences are committed in pursuance of 
such conspiracy, persons who are parties to 
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that conspiracy and concerned in the specific 
offences, can lawfully be tried in one and the 
same trial. Itash Behari Sltmo (Handa) v. Em- 
peror. 38 Cr. L. J. 545 : 

168 I. C. 657 : 41 C. W. N. 225 ; 

9 R. C. 853 : 
A. I. R. 1936 Cal. 753. 

:S. 235 — Same Iransaeliou, 

Each act of embezzlement and the steps taken 
to conceal it form one transaction, and the 
fact that the offence was repeated on several j 
occasions in pursuance of a studied policy of j 
fraud cannot make all the acts parts, of the , 
same transaction. G. S. liamshcshan v. Em- I 
peror. - 36 Cr. L. J. 1216 : I 

157 I. C. 595 : 31 N. L. R. 337 : I 
8 R. N. 57 : A. I. R. 1935 Nag. 178. 

S. 235 — Same transaction. 

Illicit misappropaiations by cashier in one 
year can be regarded as one transaction. Kashi 
Ram V. Hurdat Rai. 

156 I. C. 192 : 39 C. W. N. 703 : 
62 Cal. 808 : 7 R. C. 687 (2) : 
A. I. R. 1935 Cal. 312. 

S. 235 — Same Iraasaction, meaning of. 

Common sense and ordinary use of language 
must decide whether on the facts of a particular 
case there is one transaction or several transac- 
tions. In order that a series of acts be regarded 
as the same transaction, they must be connected 
together in some way. Test to see whether 
they form same transaction stated. Shapnrji 
Sorahji v. Emperor. 37 Cr. L. J. 688 : 

162 1. C. 399 : 38 Bom. L. R. 106 ; 
60 Bom. 198 -• 8 R. B. 415 : 
A. I. R. 1936 Bom. 154. 

S. 235 — ‘Same transaction’, meaning of. 

The expression “same transaction” in S. 233 
is used in the same sense in which it is used 
in S. 230, Cr. P. C. Abdur Rahim v. Emperor. 

32 Cr. L. J. 611 ; 
130 I. C. 796 : 12 P. L. T. 12 : 

I. R. 1931 Pat. 204 ; 
A. I. R. 1931 Pat. 102. 

S.»235 — 'Same transaction,’ meaning of. 

The expression ‘same transaction’ in S. 235, 
Cr. P. C., suggests not necessarily proximity 
in time so much as continuity of action and 
purpose. Ganesh Prasad v. Emperor. 

32 Cr. L. J. 478 : 
130 I. C. 269 : 1. R. 1931 Pat. 173: 

A. I. R. 1931 Pat. 52. 

— S. 235 — Same transaction, meaning of. 

The mere fact that two offences are co'mmitted 
at the same time or place is neither necessary 
nor decisive as an indication of their being so 
connected as to form the same transaction^ 
Nor are offences so regarded -merely because 
they may be inspired by one and the same 
general object such as that of deceiving the 
public or plunder. Abdur Rahim v. Emperor. 

32 Cr. L. J. 611 : 
130 I. C. 796 : 12 P. L. T. 12 : 

I. R. 1931 Pat. 204: 

A. I. R. 1931 Pat. 102. 
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S. 235 — Same transaction, meaning of. 

The test to be applied is not so much pro- 
ximity in time as continuity of action and 
purpose. Where, however, criminal acts are 
separated by an interval of time, tlie length 
of the interval may be an important indication 
that such continuity is wanting. R. S. Ruikar v. 
Emperor. 36 Cr. L. J. 1153 : 

157 I. C. 618 ; 31 N. L. R. 318 : 

A. I. R. 1935 Nag, 149. 

S. 235 — ‘Saine transaction’, meaning of. 

There is a distinction between acts committed 
in pursuance of a conspiracj’ and acts commit- 
ted merely in pursuance of a general policy of 
deception, plunder and the like ; the former 
may form one tran.saction, but not the latter. 
Abdur Rahim v. Emperor. 

32 Cr. L. J. 611 : 

130 I. C, 796 : 12 P. L. T. 12 ; 

I. R. 1931 Pat. 204 : 

A. I. R. 1931 Pat, 102. 

S. 235 — “Same transaction”, meaning of. 

Where the accused cut a large number of trees 
on eight or nine separate occasions, each felling 
and misappropriation amounts to a distinct 
offence and it is illegal to cliarge and try 
accused for all these offences at one trial. The 
various fellings are not so connected together 
as to form one transaction under S. 235, 
,Cr. P, C. Raghavendra Rom v. Emperor. 

12 Cr, L. J. 567 : 

12 I. C. 655 : 1911 2 M.W. N. 467. 

S. 235. 

Same transaction. Offences of breach of trust 
and falsification of accounts in respect of three 
items should be linked together. Ramkishoon 
Pershnd v. Emperor. 35 Cr. L. J. 876 : 

148 I. C. 990 : 15 P. L, T. 126 : 

13 Pat. 170 : 6 R. P. 526 : 

A. I. R. 1934 Pat. 232. 

S. 235 — Same transaction— Off ettces of 

theft, intimidation and being members of unlaw- 
ful asscmblij. 

Wiiere the accused committed theft of sheep, 
and on being remonstrated by the owner, 
threatened him with force, drove him into his 
house and confined him there till 'late at 
night, and on the next morning went again to 
to his house and renewed the threat and inti- 
midation : Held, that the above acts formed 
part of the same transaction within the mean- 
ing of S. 2S5, Cr. P. C., and need not be tried 
separately. Pedda Vencata Reddy v. Emperor. 

9 Cr. L. J. 367 : 

1 1. C. 682. 

S. 235 — Same transaction. 

Per Spencer, Offg. C. J. — When a series of acts 
are so connected by- community of purpose 
and continuity of action, as to form not only 
one transaction but a single offence, proximity 
of time between the performance of the 
various acts composing that offence not being 
the sole test of the unity of the transaction. 

S. 235 authorises persons accused of doing 
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tliese acts to be charged and tried at one trial 
for them all. In rr : Gam Malla Dorn. 

26 Cr. L. J. 1513 : 

190 T. C. 297 : 48 M. L. J. 308 : 

1925 M. W. N. 192 : 49 Mad. 74 : 

A. I. R. 1925 Mad. 690. 

S. 235 — Same transaction— Itcceiving 

stolen jnopcrhj and cheating, joinder of charges 

of- 

A charge of receiving stolen property may be 
joined vitli a charge for cheating, vlien the 
facts constituting tlie offencc.s form part of the 
same transaction. The true test of acts form- 
ing part of tile same transaction is tliat there 
should be a continuous operation of acts lead- 
ing to the same end and a common purpose 
should run through all the acts. Loclcchj v. 
Emperor. 21 Cr. L. J. 297 : 

55 I. C. 345 : 11 L. W. 130: 

1920 M. W. N. 137 ; 38 M. L. J. 209 : 

43 Mad. 411 : 27 M. L. T. 289 : 

A. I. R. 1920 Mad. 201. 

S. 235 — “ Same transaction " — Several 

persons conspiring to commit offences and com- 
mit overt acts in pursuance of conspiracn — Acts 
committed in course of .sa7nc tran.saction. 

The observation of the .ludicial Committee 
in Babiilul v. Emperor (hf) Cr. L. J. 452) to 
the effect ti\at if several persons conspire to 
commit offences, and eormiiit overt acts in 
pursuance of the conspiracy, these acts arc 
committed in the course of tlie same transac- 
tion, which embraces the conspiracy and the 
acts done under it, and tliat the common con- j 
cert and agreement which constitute the j 
conspiracy serve to unify the acts done in ! 
pursuance of it. apply only to oases where a 
charge of conspiracy has been formulated, so 
that the alleged common concert serve to 
unify the acts done in pursuance of the con- 
spiracy. It is entirely different where the 
charge is restricted in its scojic to abetment 
by conspiracy to do a specific act. The .scope 
of the enquiry is thereby restricted and not 
enlarged, so as to embrace all acts and sundry 
done in pursuance of a general conspiracy to 
do similiar acts extending over not only the 
period involved in the charge of abetment, 
but over a much larger period, anterior and 
subsequent. Having regard to the language 
of S. 109, Penal Code, it cannot be said that 
abetment by conspiracy involves a general 
agreement to do a series of acts of which the 
act abetted is one. Even assuming that it 
could be so, if at the end of a long spell, new 
circumstances arose and the parties again 
agreed to make a fraudulent adjustment of 
their account with a view to prolong the refund 
of the money misappropriated, that would 
strictly be a second conspiracy independent of 
the first. Consequently, the result of the acts 
committed under the later conspiracy could 
not be tacked on to a charge on the former. 
Ramchandra Rango Soivkar v. Emperor. 

40 Cr. L. J. 579 : 

181 1. C. 870 : 41 Bom. L. R. 98 : 

11 R. B. 356 : A. I. R. 1939 Bom. 129. 

S. 235 — Same transaction. 

Single trial for charges under criminal breach 
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of trust, and falsification of accounts in respect 
of three items on different dates within space 
of one year is not legal. Emperor v. Atlursing. 

33 Cr. L. J. 650 : 

138 I. C. 618 : 26 S. L. R. 191 : 

I. R. 1932 Sind 87 (2) : A. I. R. 1932 Sind 64. 

S. 235 — ‘ Same transaction ’ — 

Possession of stolen properly. 

The simultaneous possession of a number of 
bullocks at a mcla and the offer of them for 
sale is one “ transaction ” and any number of 
separatelj" stolen bullocks may be the subject 
of a single trial. Ramnaih Rai v. Emperor. 

36 Cr. L. J. 342 : 

153 I. C. 423 : 13 Pat. 151 : 7 R. P. 339 : 

A. I. R. 1934 Pat. 483. 

S. 235 — San\c transaction. 

Sub-Inspector confining persons to extort 
confession — Subsequent altering of diary to 
save himself — Acts form one transaction. 
Snnjiv Rntnappa v. Emperor. 

34 Cr. L. J. 357 : 

142 I. C. 386 (2) : 34 Bom. L. R. 1090 : 

56 Bom. 488 : 1. R. 1933 Bom. 237 : 

A. I. R. 1932 Bom. 545. 

S. 235 — ‘ Same transaction ’. 

The word “ transaction ” in it.s context in 
S. 2.35, has a wider significance for which a 
synonym may be found in, the word “affair,” 
Ramtialh Rai v. Emperor. 36 Cr. L. J. 342 : 

153 I. C. 423 : 13 Pat. 161 : 7 R. P. 339 ; 

A. I. R. 1934 Pat. 483. 

-S. 235 — “ Same transaction, ” meaning 

of—Tc.st. 

The word “ transaction ” is usually used to 
include the steps leading to a conclusion or 
resulting in action, though often transaction 
empliasizcs the fact of something done or 
brought to a conclusion. In that sense every 
embezzlement constituted by the unauthorized 
advance Would be a transaction in itself. To 
ascertain whether a series of acts are parts of 
the same transaction, it would be essential to 
see whether they are linked together to 
present a continuous whole. The expression 
“ same transaction ” as judicially interpreted 
signifies “ related to one another in point of 
purpose, or as cause and effect or as principal 
and subsidiary acts as to denote one continuous 
and oompleted action.” The idea of 
completion cannot be divorced from the 
interpretation of the expression. The que.stion 
is at what stage the act alleged has been done 
or completed. Tlie mere community of purpose 
coupled . wifli concert and design implied in 
abetment by conspiracy do not make the 
different acts alleged, parts of the same 
transaction. A mere common purpose does 
not constitute . a transaction. As also the 
mere existence of some general purpose or 
design, such as making money at the expense 
of the public is not sufficient to make all acts 
done with that object in view part of the same 
transaction. One of the tests to ascertain 
whether the acts are part of the same 
transaction is to see whether there was 
continuity of action. The continuity of action 
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means the following up of some initial act 
through all its consequences and incidents 
until the series of acts or groups of connected 
acts come to an end, either by attainment of 
the object or by being put an end to or 
abandoned. If any of those things happens 
and the whole process is begun over again, it 
is not the same transaction but a new one, in 
spite of the fact that the same general purpose 
may continue. Hamchandra Tlanpo Soiohar v. 

) Emperor. 40 Cr. L. J. 579 : 

’ 181 1. C. 870 ; 41 Bom. L. R. 98 : 11 R. B. 356 : 

\ A. I. R. 1939 Bom. 129. 

S. 235 — Same trnn’sactiou — Test of. 

The word ‘ transaction ’ suggests not 
necessarily proximity in time so much as 
continuity of action and purpose, that is to 
say, it is not necessary that the acts constitut- 
ing the crimes should have been committed at! 
on the same occasion, but it is suOicient that, 
though separated by a distinct interval of 
time, they are closely connected by continuity 
of purpose and progressive action towards a 
single object. Pnhlad v. Emperor. 

21 Cr. L. J. 626 : 
57 I. C. 450 : 2 U. P. L. R. Lah. 135 : 

I. L. 562 : 7 P. L. R. 1921 : 
A. I. R. 1920 Lah. 265. 

S. 235 — Same Irnnsaclioii, iolial amoiitUs 

to — Conspiraei/ and acts done in /nrlhcrancc 
of common object — Same transaction. 

IVhat amounts to the same transaction *’ 
within S. 2:35, Cr. P. C., is a question of 
fact which has to bo decided in the circum- 
stances of each case. A conspiracy and acts 
done in furtherance of its common object 
have no community with separate acts which 
inaj’ be committed by a conspirator for 
individual gain and consequently cannot form 
part of the same transaction. Emperor v. 
Bishan Sahai Vidi/arthi, 39 Cr. L. J. 38 ; 

171 I. C. 994 : 1937 A. L. J. 1073 : 
I. L. R. 1937 All. 779 : 10 R. A. 350 : 
1937 A. W. R. 748 ; A. I. R. 1937 All. 714. 

S. 235 — Same transaction — IT7m/ consti- 
tutes. 

What constitutes the same transaction for 
the application of S. 235 (1) is a question 
of fact to be determined by the circum- 
stances of each case. Gliosi Ram v. Emperor. 

38 Cr. L. J. 542 ; 
168 I. C. 450 : 9 R. N. 255 ; 
A. I. R. 1937 Nag. 188. 

S. 235 — Same transaction, what is. 

In considering whether several acts arc so 
connected as to form the same transaction, 
the Court has to deal with every case that 
arises on its own facts. Dubri Misir v. 
Emperor. . 32 Cr. L. J. 540 : 

130 I. C. 350 : 8 O. W. N. 92 : 
I. R. 1931 Oudh 158 : A. I. R. 1931 Oudh 86. 

— S. 235 — Same transaction, what is. 

The word transaction means a group of 
facts so connected together as to involve 
certain ideas, namely, unity, continuity and 
connection. Kashi Ram v. llardal Rai. 

156 I. C. 192 ; 39 C. W, N 703 : 62 Cal. 808 ; 
7 R. C. 687 (2) : A. I. R. 1935 Cal. 312. 
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j Ss. 235, 239 — Same transaction. 

I C who held a licence for sale of opium 
j allowed C. B, not holding a licence for sale 
I of opium to sell it. C. B. sold some opium, 
j Both C and C. B. were tried jointly and 
I convicted under S. 9 of .-Vet I of 1878 ; Held, 

, the transaction was the same and there was no 
, misjoinder of accused persons. Chhail Bihari 
V. Emperor. 4 Cr. L. J. 178 : 

I 1 P. W. R. Cr. 3 : 7 P. L. R. 364. 

i Ss. 235, 229— ‘ Same transaction’, 

meaning of. 

'i Acts done by different persons on different 
dates but in continuity and with common 
purpose — .Joint trial, legality of. Ganesh 
Prasad v. Emperor. 32 Cr. L. J. 478 : 

130 I, C. 269 : 1. R. 1931 Pat. 173 : 

A. I. R. 1931 Pat. 52. 

Ss. 235, 239 — “Same transaction”, 

meaning of — Trespass committed on two consecu- 
tive dai/s in pursuance of .same object, whether 
same transaction — .Joint trial. 

In order to form part of the same transac- 
tion within the meaning of Ss. 235 and 239, 
Cr. P. C’, it is not necessary that all the acts 
should have been committed on the same 
occasion; it is sufric'cnt that though separated 
by a distinct interval of time they arc closely 
connected by continuity of purpose or progres- 
sive acts towards a single object. Whether 
a trans.action is the same or not is a question 
of fact depending on the facts and circum- 
stances of each case. Under’a decree, certain 
lands had been given to the complainant. 
These lands consisted of various plots separat- 
1 cd from others by lands belonging to other 
persons. On a certain day, accused went on 
thc.se lands and cut and took away paddy 
from some of the plots. On the following day 
they went on other plots and cut and took 
aw.ay other paddy : Held, tiiat the events of 
both days really formed one transaction 
and that, they could be jointly tried for 
offences committed by them on both daj's. 
Patit Paban Rap v. Emperor. 

26 Cr. L. J. 369 : 

84 I. C. 849 : A. I. R. 1925 Cal. 580. 

S. 235 — Same transaction — Misjoinder 

of charges — Charge for personating a police 
officer and extortion. 

The accused was charged under ‘ S. 170, 
Penal Code, with personating a Police Oflicer 
and thereby, in such assumed character, 
doing, or attempting to do, an act under 
colour of such oflice ; he was further charged 
on three charges of extortion in respect of 
three sums, and in the alternative, on three 
charges of cheating in respect of the three 
sums, and finally of an attempt at extortion 
in respect of a certain sum, under S. 384, 
read with S. 511 : Held, that there w’as no 
misjoinder of charges, the offences charged 
having been committed in the same transac- 
tion. Jagdish Kumar v. Alma Ram. 

12 Cr. L. J. 346 : 

10 I. C. 946 : 15 C. W. N. 732. 


■Ss. 235, 239 — Same transaction— 
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Offences in exzess nj three, whether ean be com- 
bined. 

There is nothing in S. 235 or S. 239, 
Cr. P. C. to warrant the rule that in no 
circumstances can more than three offences 
be combined even if more than three offences 
I)ave been committed in the same, transaction, 
Sannman v. Emperor. 22 Cr. L. J. 641 : 

63 I. C. 401 ; 19 A. L. J. 392 : 

A. I. R. 1921 All. 19. 

Ss. 235, 239 — Same transaction, what is. 

Certain Excise Officers, having made a seizure 
of articles which were being used for the 
purpose of illicit distillation and apprehended 
certain persons as being in possession of 
those articles, were taking the articles and 
escorting the persons to the headquarters of 
the Excise Department, when a large number 
of persons collected and the following -events 
followed :—(n) A cow-shed was set on fire; 
(b) the Excise Officers were beaten and other- 
wise maltreated; (c) the articles seized were 
recovered; (d) the prisoners were rescued; (c) 
some of the Excise Officers were wrongly 
confined. One event followed directly after 
another, and the period from the first event 
to the last was less than five hours, and there 
was a common inirpose running through all : 
Held, that all these events formed one 
transaction within the meaning of S. 235 of 
the Cr. P. C, Sannman v. Emperor. 

22 Cr. L. J. 641 : 
63 I. C. 401 : 19 A. L. J. 392 : 
A. I. R. 1921 All. 19. 

Ss. 235, 403, 494 {h)—'‘Samc transac- 
tion " — Withdraiual of prosccntio7i— Subsequent 
charge on same series of acts — Plea of previous 
acquittal — "Distinct offences”, meanings of. 

On August 13, 1925, the accused in a peti- 
tion to a District Magistrate made certain 
allegations for iil-lrcatmcnt by the Police. 
When she was examined, she said she could 
not give the names of the officers who ill- 
treated her, for certain reasons. Subsequent- I 
ly on September 5, 1925, she made a 

statement to a Sub-Divisional Magistrate in 
which she specified the names of the persons 
who had ill-treated her. A complaint was 
preferred against her under S. 193, I. P. C., 
at the instance of the Sub-Divisional Magis- 
trate and a charge was framed against her 
but the charge was permitted to be withdrawn 
on July 29, 1927, and the accused was 

acquitted under S. 494 (5), Cr. P. C., Mean- 
while on .luly 25, 1927, a complaint was made 
by the District Magistrate against the accused 
charging her with having given false informa- 
tion to a public servant. Objection was raised 
before the trying Magistrate that the prosecu- 
tion was barred under S. 403, Cr. P. C„ 
because of the previous acquittal under 
S. 494 (b) : Held, that the prosecution was 
not barred under S. 403, Cr. P. C., inasmuch 
as the case fell under Sub-s. 1 of S. 235, 
Cr. P. C. and consequently within the scope 
of Sub-s. (4) of S. 403, of the Code. The 
limitation of the exception in Sub-s. (1) of 
S. 403 to Sub-s ( 1 1 of S. 235 necessarily 
involves the exclusion of cases falling under 


Cr. p: code (1898), S. 235 
the other sub-sections of S. 235, S. 235, 
Cr. P. C,, contemplates a totality of acts, 
some of which bring the case under one defini- 
tion of an offence and some under another. 
Dagdi Dagdija Bhil v. Emperor. 

109 I. C. 346 : 30 Bom.^L^R.' 342 
A. I. R. 1928 Bom. 177. 

Ss. 235, 537 — Same transaction — Test — 

Misjoinder, effect of. 

The real and substantial test for determin- 
ing whether several offences are connected 
together so as to come under S, 235, depends 
upon whether they are so related to one 
another in point of purpose, or as cause and 
effect or as principal and subsidiary acts as 
to constitute one continuous action! Where 
there is a misjoinder it has effect of vitiat- 
ing the whole trial, and the defect will not 
be cured by the application of S. 537, 
Cr. P. C. Ganda Singh v. Emperor, 

22 Cr. L. J. 505 : 

62 I. C. 329 : A. I. R. 1922 Lah. 144. 

S. 235 (1) — Same transaction — Joinder 

of eharges — Criminal breach of trust — Falsifica- 
tion of accounts. 

A. was tried at one trial on two charges; the 
first charge was under S. 408, Penal Code for 
having committed criminal breach of trust 
as a servant; the second charge was under 
S. 405 for making - false documents for the 
purpose of committing the (Mfenee of criminal 
breach of trust as a serv'anC There w’as only 
one act of criminal breach of trust charged 
against A. It was contended for A. that 
the whole trial was illegal and void as 
he was tried at one trial for two distinct 
offences : Held, that the case fell under 
S. 235 (1) as there was_ only one act of 
criminal breach of trust charged against A., 
and the falsification of accounts charged was 
an offence which formed part of the transac- 
tion as to the criminal breach of trust, because 
the accounts alleged to have been falsified 
related to the act charged under S. 408, Penal 
Code. Emperor v. Lalji. 13 Cr. L, J. 501 : 

15 I. C. 645 : 14 Bom. L. R. 306 . 

S. 235 (1) — Same transaction. 

In order that two or more offences commit- 
ted bj”^ one person may form part of the same 
transaction so that the offender may be charg- 
ed with and tried at one trial for all the 
offences, the acts done must be so related 
to each other in point of purpose, or as cause 
and effect, or as principal and subsidiary acts, 
as to constitute one continuous action. The 
test to be applied is not so much proximity in 
times as continuity of action and purpose. 
Where, however, criminal acts are separated 
by an interval of time, the length of the 
interval may be ah important indication that 
such continuity is wanting. Emperor v. Hari 
Raot, ' 4 Cr. L. J. 470 : 

2 N. L. R. 147. 

S. 235 (1) — Same transaction — Series of 

falsification of accounts — Criminal breach of trust 
— Joint trial, legality af. 

A series of falsification of accounts made to 
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cover a single act of defalcation may be laid 
in one charge under S. 477-A, Penal Code. A 
charge of criminal breach of trust of a sum of 
money can be tried at the same time with one 
of falsification of accounts made to conceal the 
act of misappropriation as part of the same 
transaction. Mangal Sen v. Emperor. 

30 Cr. L. J. 958 : 
118 I. C. 654 : 1. R. 1929 Lah. 814 : 

A. I. R. 1929 Lah. 843. 

S. 235, Ulus. (F ) — Same Irausaelion — 

Joinder of eharges — Causing grievous hurt for 
extorting ’information — Making false entries to 
attribute another cause for death of injured 
person. 

The accused was charged with voluntarily 
causing grievous hurt to a person with a ■view 
of extorting information from him and he was 
also charged with making a series of false 
entries so as to attribute another cause for the 
death of that person who died from the effects 
of the injuries inflicted by the accused. The 
accused was tried at one trial for offences under 
Ss. 114, 193, 218, 330 and 331 of the Penal 
Code. He was convicted of offences punishable 
under Ss. 193, 218 and 331 : Held, that the 
trial was not bad on the ground of misjoinder 
of charges. There was no misjoinder as the 
case fell under S. 235, illustration (/), Cr. P. C. 
The act of making a scries of false entries so 
as to attribute another cause for death ■\vas in 
continuation and pursuance of the transaction 
of causing voluntarily grievous hurt' and the 
two acts formed part of the same transaction. 
Emperor v. Balwant Kondo Patole. 

13 Cr. L.J. 137: 
13 I. C. 825 : 14 Bom. L. R. 41. 

S. 235 — Scope. 

The provisions of Ss. 234, 235, 230 and 239 
are mutually exclusive, and scope of S. 239 
cannot be extended by use of sections not refer- 
red to in S. 239. Janeshar Das v. Emperor. 

30 Cr. L. J. 687 : 
116 I. C. 794 : 1. R. 1929 All. 618 : 
1929 A. L. J. 329 : 51 All. 544 : 
A. I. R. 1929 All. 202. 

S. 235- -Scope of— “Any number of them” 

meaning of. 

The .words ‘any number of them’ must not be 
construed literally. Accused should not be 
prejudiced in eyes of jury by having a multi- 
tude of accusations hurled against them at one 
and the same time. Din Mahamcd v. Emperor, 

35 Cr. L. J. 1337 : 
151 I. C. 494 : 28 S. L. R. 119 : 
7 R. S. 55 : A. I. R. 1934 Sind 59. 

S. 23S— Scope of. 

Ss. 234 and 235 can be regarded as cumulative 
in their effect in a proper case. Eamkishoon 
Pershad v. Emperor. 35 Cr. L, J. 876 : 

148 I. C. 990 : 15 P, L. T. 126 : 
13 Pat. 170 : 6 R. P. 526 ; 
A. I. R. 1934 Pat. 232. 

S. 235— Scope of. 

S. 235, Cr. P. C., is an enabling section* and 
does not necessitate the inclusion of all charges 
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triable under that section in one trial. Abdul 

Hamid v. Emperor. 27 Cr. L. J. 1100 : 

97 I. C. 364 : 8 P. L. T. 12 : 
A. I. R. 1927 Pat. 13. 

S. 235 — Scope of. 

Ss. 235 and 230 arc not mnlu.tily exclusive. 
Shid Charan v. Emperor. 32 Cr. L. J. 1007 • 
133 I. C. 140 : 53 All. 223 ; 
1931 A. L. J. 1015 : I. R. 1931 All. 588 : 

A. I. R. 1931 All. 49. 

S. 235 — Scope of. 

Ss. 235 (1) and 230 arc mutually exclusive 
and if a case is governed by one of them, it 
cannot be governed by the other ; and S. 237 
applies only to cases governed bj’ ' S. 230, 
In re : K. Srirangachariar. 35 Cr. L. J. 1503 : 

152 I. C. 154 : 40 L. W. 586 ; 
67 M. L. J. 583 ; 1934 M. W. N. 994 : 

58 Mad. 178 : 7 R. M. 191 : 
A. I. R. 1934 Mad. 673, 

Ss. 235 and 403 — Scope — Previous 

conviction for offence under S. 305,1. P. C . — 
Subsequent trial for abduction, not barred. 

Where under a charge under S. 305, Penal 
Code, a conviction is bad, a subsequent trial 
for abduction is not barred by S. 403, Cr. P. C. 
the case falling under S. 235 (1). lialdeo 
Prasad v. Emperor. 3 Cr. L, J. 93 : 

3 A. L. J. 2 : 26 A. W. N, 32. 

S. 235, 239 — Separate charge — 

Necessary. 

Even where Ss. 235 and 239 of the Code 
justify a joinder, it should not be resorted to 
if there is risk of embarrassment to the 
defence. Hash Behari Share {Handa) v. 
Emperor. 38 Cr. L. J. 545 : 

168 I. C. 657 : 41 C. W. N. 225 : 
9 R. C. 853 : A. I. R. 1936 Cal. 753. 

S. 235 (1)— Separate conviction — 

Separate convictions for distilling and possessing 
spirits. 

Although under S. 235 (1) separate convic- 
tions for two offences of distilling spirit 
and possessing spirit obtained by such 
distillation are legal, yet it is neither neces- 
sary nor desirable to convict for the latter 
offence when the first is proved. Emperor v. 
Nga San Dun. 1 Cr. L. J. 552 : 

4 B. R. 1904 : 1st. Qr. P. C. 1. 


•S. 236. 


See also 


(i) 

(li) 

(m) 

(fo) 

(«) 

{vi) 


Charges, misjoinder of. 

Cr. P. C., 1898, S. 225. 
Criminal trial. 

Jury trial. 

Penal Code, 18C0, S. 149. 
Post Office Act, 1898, S. 3. 


S. 236. 


Abetment. 

Alternative charge. 

Applicab ility . 

Application. 

— —Autrefois acquit. 

Doubt. 

Perjury. 
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Procedure. 

Scope. 

Same transaction. 

Subsequent trial. 

Ss. 236, 237, 238 — Abclmeni — Accused 

charged with substatilive ojfenee — Convietion for 
abetment. 

A person may be convicted of abetment of 
an offence even if lie is charged only with the 
substantive offence if, on the facts slated 
in the charge, the accused could have been 
charged with abetment. Punainehand Amar- 
chand v. Emperor, 30 Cr. L. J. 224 : 

113 I. C. 881 : 1. R. 1929 Nag. 33. 

Ss. 236, 237, 238 — Abetment — Charge 

for substantive off cnee— Convietion for abetment, 
legality of. \ 

It cannot be laid down as a universal rule 
that in no circumstances whatsover, where there ' 
is a charge of a substantive offence and there , 
is no charge of abetment of that substantive 
offence, can the person so charged with the sub- 
stantive offence be convicted of abetment of > 
that offence. Tlie true rule is tliat the answer , 
to the question really dejicnds on the facts of , 
each case and it must be seen in each case I 
wliether or not prejudice lias been cau.sed to the ! 
accused by reason of the conviction for abet- j 
inent of the substantive offence in the absence 1 
of a charge therefor. Kadira v. Emperor. ' 

29 Cr. L. I. 1093 : 

112 I. C. 677 : A. I. R. 1928 Cal. 166. 

S. 236— .-llternativc charge— Alternative | 

charge in respect of offence under Penal Code and ; 
Special Law — Framing of laxo. \ 

Per Pratt, J. C. {Crouch, .1. J. C. dissenting) ' 
— An alternative charge under S. Criminal I 
Procedure Code, cannot be framed in respect 
of distinct offences, nor even in respect of cog- 
nate offences when the difference is one of 
degree, i. c., as to the intention imputed to the 
accused or as to some circumstance of aggrava- 
tion, S. 2;J0, Criminal Procedure Code, applies 
to those cases only in wliich the prosecution 
cannot establish exclusively any one offence 
but is able, on the facts whicli can be proved, 
to exhide the innocence of the accused and to 
show that he must have committed one of two 
or more offences. Offences charged in the alter- 
native arise out of the same delictum and are, 
therefore, necessary cognate olfcnces. The 
doubt, referred to in S. 230, Criminal Procedure 
Code, can only arise when the legal character 
of the acts of the aceused might be considered 
ambiguous, and the section autiiorizes a charge 
in the alternative when it is doubtful Avhich 
of several offences the facts which can be 
proved will constitute and not in a case where 
there may be doubt as to the fact which consti- 
tutes one of the elements of the offence, that is, 
the corpus delicti. The criminal intention 
imputed to the accused must be specifically 
determined and not allowed to remain a subject 
of doubt in an alternative charge. S. 23G, 
Criminal Procedure Code, contemplates a state 
of facts constituting a single offence but it is 
doubtful whether the act or acts involved may 
amount to one or other of several cognate 
offences. Per Crouch, A, J. C. — The essential 
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difference between (1) cumulative charges, (2) 
alternative charges, and (3) charges in the 
alternative is, that under the first, the Court 
is asked to convict of two or more offences, 
under the second, of any one specified offence, 
and under the third of one or other two offences, 
wdthout specifying w’hich. The alternative 
offences need not necessarily be offences dealt 
with under the same Chapter of the Penal Code 
or “cognate” in any other technical sense, biit 
they must, from the nature of the case, be such 
that the commission of each can reasonably be 
inferred from the same facts. Ganesh Krishna 
V. Emperor. 12 Cr. L. J. 224 : ; 

10 I. C 168 : 5 S. L. R. 16. 

S. 236 — Alternative charges, and charges 

in the alternative, difference between — Nature of 
offences for which alternative charges arc 
permissible. 

The accused, a postal peon, was entrusted 
with certain bearing letters which it was his 
duty to deliver and recover the amount of the 
postage due. He returned bringing neither 
letters nor money and gave no explanation. 

At his trial he was charged in the alternative 
under S. -J09, Indian Penal Code, or S. 52 of the 
Post Office Act, in that he eltlier dishonestly 
converted to his own use the amount recovered 
on account of the bearing letters entrusted to 
him or tliat he threw the letters away : Held, 
that the charge in the alternative was bad in 
law. S. 3G7 (3) of the Criminal Procedure 
Code and Ss. 40 and 72 of the Penal Code refer 
only to offence under the Penal Code. Conse- 
quently, an alternative charge cannot be fram- 
ed in respect of an offence under the Penal Code 
and an offence under a Special Law; nor can a 
Court inflict any sentence on a person found 
•guilty in the alternative of an offence under 
the Penal Code and another under a Special 
Act. Ganesh Krishna v. Emperor. 

12 Cr.L.J. 224: 

10 I. C. 168 : 5 S. L. R. 16. 

S. 236 — Alternative charge — Charge of 

murder and causing disappearance of evidence 
of murder — Conviction on both or cither of 
charge. 

A person may be charged wuth the offence of 
murder, under S. 302, Penal Code, and in the 
alternative, with the offence of causing dis- 
appearance of the evidence of murder under 
S. 201, Penal Code. However strong the sus- 
picion may be that a person has committed 
murder, yet if it is not established on evi- 
dence that he is the murderer, his conviction 
under S. 201, Penal Code, is not illegal. A 
murderer cannot be charged under S. 201, 
inasmuch as a person cannot be convicted 
both as a principal and as an accessory after 
the fact. Andal Shah v. Emperor. 

26 Cr. L. J. 909 : 

88 I. C. 973 : 18 S. L. R. 185 : 

A. I. R. 1925 Sind 306. 

— — S. 236 — Alternative charge — Conradictory 
statements before Police and Magistrate — Series 
of acts — Prosecution for perjury — Alternative 
charge. 

When a person makes a contradictory state- 
ment at the Police investigation ^ and before 
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a competent SIngistrate, the two statements 
constitute a series of acts within the mean- 
ing of S, 230 on whicli an alternative 
charge against the person for perjurj- can 
be framed. Palraji v. Emperor. 

26 Cr. L. J. 1457 : 

89 I. C. 1025 : 2 O. W. N. 637 : 

12 O. L. J.-644 : A. I. R. 1926 Oudh 660. 

S. 236 — AUcrnalivc charge — Slatcmcnt 

recorded under S. 164 and slalcment in judicial 
proceeding, luhethcr can he made basis of allcrna- 
iive charge Jot perjury . 

Per Curiam {Sbah,J., contra.) — A statement 
reeorded under S. Ici, Cr. P. C. can be 
linked with a statement which is evidence 
in a stage of the judicial proceeding follow- 
ing on the investigation so that the two 
can be treated as a series of acts on 
which an alternative charge can be framed 
under S. 230 of intentionally giving false 
evidence. Purshollam Ishvar Amin v. 
Emperor. 22 Cr. L. J. 241 : 

601. C. 593 : 23 Bom. L. R. 1 : 

45 Bom. 834 : A. I. R. 1921 Bom. 3. 

S. 236 — Alternative charges under two 

sections under one head of charge, legality of — 
Alternative conviction, ivhcn legal— Duty of Judge 
to find facts. 

.Alternative charges under two .sections can- 
not be combined together in one head of 
charge. S. 230, Cr. P. C. dofs not apply where 
there is any doubt as to the facts, but 
applies where there is a doubt as to the law 
applicable to a certain set of facts which 
have been proved. lYhcn the facts arc in 
doubt, there is no objection to the Magistrate 
framing alternative charges, but at the con- 
clusion of the case he is not entitled to compro- 
mise his doubts as to true facts of the 
case by convicting in the alternative. 
He is bound to come to a distinct finding 
as to the facts, and then only if the law 
applicable to the facts 'which he considers to 
have been proved is doubtful, he may convict 
in the alternative. Po Thin Gyi v. Emperor. 

30 Cr. L. J. 750 : 

117 I. C. 244 : 7 Rang. 96 : 
I. R. 1929 Rang. 180 ; A. I. R. 1929 Rang. 209. 

— — Ss. 236, 237 — Alternative charges for 

offences under Ss. 302, 201, Penal Code, Icgati’y 
of. 

As it is now settled law that a person may 
be convicted under S. 201, Penal Code, even 
though he has been charged only for an 
offence under S. 302, Penal Code, there 
cannot be any illegalit 3 ' in charging an 
accused under both these sections alter- 
natively. Umed Sheikh v. Emperor. 

27 Cr. L. J. 1011 : 

96 I. C. 867 : 30 C. W. N. 816. 

■ Ss. 236, 237 — Alternative charge — Penal 

Code, Ss. 182, 211 — Distinction between the two 
offences — Acquittal under S. 182 does not bar 
trial under S. 211. 

An offence under S. 182 of the Penal Code | 
is essentiallj' distinct from an offence under 
S. 211. A person cannot be charged in the 
alternative with having committed an 


offence under S. 182 or one under S. 211 
of the Penal Code. .An acquittal on the charge 
under S. 182 is no bar to a subsequent trial 
of the same accused for an offence under 
S. 211. Thakur Singh \. Chattar Pal. 

11 Cr. L. J. 420 : 

6 I. C. 944 ; 20 P. R. 1910 Cr. 

S. 236, 237, 238 — Alteration of charge 

— Irregularity — Penal Code, Ss. 366, 376. 

It is not competent to a Judge in appeal to 
alter a eliarge under S. 370, Penal Code, to 
one under S. 300 of the Code, because a charge 
under the latter section involves different ele- 
ments and different que.stions of fact from a 
charge under S. 370. Emperor v. Sakharam 
Gann. 3 Cr. L. J. 240 : 

8 Bom. L. R. 120. 

Ss. 236, 237, 238 — Alteration of charge — 

Joinder of charges — Charge of robbery— Convic- 
tion of house-breaking at night without altering 
charge — Penal Code, Ss. 392, 458. 

The accused was sent up for trial under 
S. 3!).7, Penal Code. He was charged with 
an olfcncc under S. 392 but was convicted 
j under S. 458 without the charge being altered. 
The defence of the accused was an alibi, and 
the Magistrate, therefore, considered that the 
j accused was not prejudiced bj’ the change of 
I the section under uhich he was convicted: 

, Held, that the conviction under S. 458 could 
1 not be uj)held as the change in the offence 
I did not come ^\ithin the purview of Ss. 230 and 
I 238. Cr. P. C. A charge under robbery cannot 
i include the offence of house-breaking bj’ 
night. An offence under S. 458 is a graver 
offence than one under S. 302, Penal Code. 
Nga Kaung Nycin v. Emperor.. 

13 Cr. L. J. 429 : 

14 I. C. 973 : U. B. R. 1911 1. 98. 

Ss. 236, 237, 238 — Alteration of 

charge — Penal Code, Ss . 34, 325 — Conviction 

under S. 325 set aside — Re-trial for offence under 
Ss. 34, 325. 

Where an accused person has been tried for 
and convicted of an offence under S. 325, 
Penal Code, on the charge that he himself 
struck blows to another person which resulted 
in the latter’s death, but the witnesses against 
him arc disbelieved by the Court of Appeal 
and, therefore, bis conviction cannot be upheld 
on that charge, the Court cannot alter the 
charge and maintain his conviction by reading 
S. 34, Penal Code, with S. 325, on the ground 
that some member of the party of the accused, 
though not the accused himself, had struck 
blows to the deceased in pursuance of the 
common intention of the party, even if there 
is evidence to this effect on the record, nor 
can the ease be sent back for re-trial under 
S. 325 read with S. 34, as such a course would 
mean inviting the Court below to believe on 
the amended charge, the very witnesses who 
are held by the Appellate Court to have com- 
mitted deliberate perjury against the accused 
in stating that he had struck blows to the 
deceased. Chidda Singh v. Emperor. 

I 25 Cr. L. J. 1292 : 

82 I. C. 364 : A. I. R. 1924 All. 766. 
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S. 236, 239 — AUcrtiativc charge — 

Penal Code Ss. 147, loo, 301 — Several accused — 
Joinder of alternative charge against one, legality 
of — Joint trial Jor off cnees tinder Ss. 304 and 
147, legality of. 

Where several accused persons arc tried 
together for rioting, it is not illegal to have 
an alternative charge against one of those 
accused persons under S. 155, Penal Code. 
Where it is doubtful whether an offence under 
S. 30-1, Penal Code, was committed during a 
riot or afterwards, the charges under Ss. 30-1 
and 147, Penal Code, should go to the Jury 
in the same trial as it is entirely for the Jury 
to say whctlier the offence under S. 301 
was eommitted during the riot or afterwards. 
Tota Meah Chotvdhury v. Emperor. 

30 Cr. L. J. 1015 : 
119 I. C. 139 : I. R. 1929 Cal. 747 : 
56 Cal. 1106: A. I. R. 1929 Cal. 298. 

Ss. 236, 255, 271 — Alternative charges — 

Charge, explanation of — Duty of Judge. 

Where a charge is at all oomj)licatcd, it is | 
the duty of the Judge, even though Counsel : 
may be engaged, to clear the ground and to be i 
quite sure that each accused or his Counsel | 
clearly understands what ease he has to ^ 
meet. Alternative charges may be properly , 
run against an aceused person on the same I 
set of facts, but alternative charges which ; 
include offences which do not arise out of 
the same set of facts as those with which j 
they arc linked, even though tried in the j 
- same proceedings, ought to be made clear 
to the accused before the trial and clearly i 
dealt with in the Judge’s final decision. 
Jodha Singh v. Emperor. 

25 Cr. L. J. 592 : 
81 I. C. SO : A. L R. 1923 All. 285. 

Ss. 236 and 403 — Alternative charge — 

Joinder of charges of murder and causing disap- 
pearance of evidence, of murder — Acquittal on 
charge of murder — Second trial for causing dis- 
appcarancc of evidence of the murder. 

The joinder of charges of murder and of 
causing disappearance of c\'idence of the 
murder in the alternative is legal under S. 230, i 
Cr. P. C. An acquittal on a charge of murder 
is a bar to a second trial on a charge of 
causing disappearance of evidence of murder 
by reason of S. 403, Cr. P. C. Emperor v. 
Baioa Manghnidas. 11 Cr. L. J. 731 : 

8 I. C. 936 : 4 S. L. R. 174. 

Ss. 236, 403 — Alternative charge — 

Penal Code, S. ICO — Bombay District Police Act, 
S. ill (o) — Fighting in public place — Acquittal 
under S. IGO, Penal Code — Subsequent trial for 
offence under S. 61 (o). Police Act, legality of — 
Autrefeis acquit — Alternative charges, framing 

of- 

The accused who fought with another in a 
public place was tried for an offence under 
S. IGO of the Penal Code and acquitted as 
it was found that the public pence was not 
disturbed. He was again charged under 
S. 01 (o) of the Bombay District Police Act, 
1890, on the same facts and same evidence : 
Held, that the acquittal in the previous case 
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operated as a bar to the subsequent prosecu- 
tion inasmuch as an alternative charge for 
the latter offence could have been framed in 
the previous case under S. 230 of the Code. 
Kallasani v. Emperor. 28 Cr. L. J. 1032 : 

106 I. C. 216 : 29 Bom. L. R. 1478 : 

I. L. T. 40 Bom. 3 . 
A. I. R. 2927 Bom. 629. 

S. 236, applicability — Alternative 

conviction — Sentence. 

IVlicrc a Court is satisfied that the accused 
has committed one of two offences, cither 
j that of counterfeiting a currency note under 
j S. 489-A, Penal Code, or that of attempting 
I to cheat under S. 420 read witli S. 511, a 
, conviction should be recorded iiPtlic alterna- 
I live under those sections, and the question 
i of sentence should be considered from the 
' point of view of the maximum sentence pro- 
vided for the lesser of the two alternative 
I offences. Ilira Nand v. Emperor. 

18 Cr. L. J. 790 : 
41 I. C. 310 : 15 A. L. J. 587 : 

A. I. R. 1917 All. 29. 

S. 236, applicability — Conviction for 

offence not charged with. 

Charge under S. 302, I. P. C.— Acquittal 
under S. 302 but conviction under S. 194', 
I. P. C. — Conviction held illegal. Qabul v. Em- 
peror. 34 Cr. L. J. 445 

142 I. C. 803 : 1932 A. L. J. 1079 : 

I. R. 1933 All. 154 : 
A. I. R. 1933 All. 30. 

S. 236 — Applicability — Conviction for 

offence not charged with. 

Where it is doubtful which of several offences 
a person has committed, he maj' be charged 
with all of them or with a number of them 
in the alternative. In such a case he may 
be convicted if the facts proved show tliat 
he is guilty of an offence with which he 
might have been charged under S. 230, though 
in fact he was not specifically charged with 
that particular offence. Emperor v. Mathuri. 

37 Cr. L. J. 794 : 
163 I. C. 253 : 1936 A. L. J. 518 : 
8 R. A. 928 (2) : 58 All. 695 ; 
A. I. R. 1936 All. 337. 

S. 236 — Applicability — Inference of 

knoxvlcdgc of, accused from circumstances. 

Where the accused was found driving a cart 
along the road containing injured persons, and 
these persons were persons who had in fact 
recently taken part in a dacoity and the 
accused failed to disclose what he knew about 
the circumstances in which he was found : 
Held, that the Court might infer that the 
accused had knowledge that these persons 
had taken part in a dacoity. Emperor v. 
Kanhaiya. 31 Cr. L. J. 716 : 

124 I. C. 553 : A. I. R. 1930 All. 481. 

S. 236 — Applicability. 

Married woman seized, taken away and raped 
— Charge under S. 300, I. P. C., for kidnapp- 
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in'; or nlnliiclion — S. lias no application. 

llnjnhnddin Maudal v. Kmprror. 

34 Cr. L.J. 1219 : 
146 I. C. 305 : 37 C. W. N. 1074 : 
60 Cal. 1394 ; 6 R. C. 196 ; 
A. I. R. 1933 All. 676. 

S. 23 6 — A p pli cahi li 1;/ . 

.S. 2;i0, Cr. P. C. npplic*; to a i-a'-c wlu-ro tin 
tlic .same taels it is doubtful \\Iieflier the 
aeeused has enmmitted one offem-e only or 
botli that offenec and an')lli''r. CnutiupnUii 
IVinIta V. Emprrnr. 14 Cr. C. J. 214 : 

19 I. C. 310 : 24 .M. L. J. 463 : 
13 M. L. T. 360 : 36 Mad. 30.S. 

S . 236 — Appli riih i I i ti/. 

.S. li.'lt'i deals with eases where it is doubtful 
whieh of several offen<-es the facts whi'di can 
he ]>rnYed will constitute, and tlie dwiht has 
to he a dontit as to the law applie.il)le to a 
certain set of fac.t-s which have liecu proved. 
Ahdul Ilmitid v. Emperor. 36 Cr. L. J. 492 ; 

161 I. C. 363 ; 14 Ran«. 24 : 
S R. Rant;. 509 : A. I. R. 1936 Ran". 174. 

S. 236 — AppUcohilitn. 

.S. ‘2;i(l is ;;enerally reeanled as limited in its 
ni)plieation : it is not intended to he .applied to 
a case where the facts are left in doubt or to 
enable the .Tiidee to leave the facts in doubt 
and thus escape that responsibility anti duty 
of tnakin" tip his mind whieh the hiw ))l.iees on 
him: it apjtlie.s to a ease where the facts are 
not in doultt, but it is douljlfid whieh provision 
of the law applic.s to these facts. Ghuhsm 
Iltplcr Imam ItaUhdi v. Emperor. 

39 Cr. L. J. 460 : 
173 I. C. 734 : 1937 A. L.J. 1334 : 
10 R. A. SOI ; 1938 A. \V. R. 17 : 

A. I. R. 1938 All. 120. 

S. 236 — Applicdbilili/. 

.S. 2:10 is only applicable where there is a 
tloubt as to which offence has been eoininiltctl. 
Emperor v. Kanhah/n. 31 Cr. L. J. 716 : 

124 I. C.‘553 : A. I. R. 1930 All. 481. 

S. 236 — .■ipplicahililij. 

Ss. 2.30 and 207 would not apply to a case 
where the accused have been eharf;cd with an 
offence of murder only. Dmilal fiam v. Empe- 
ror. 35 Cr. L. J. 10 : 

146 I. C. 465 : 10 O. W. N. 466 ; 
8 Luck. 518 : 6 R. O. 129 : 
A, I. R. 1933 Oudh 315. 

S. 236 — Applicability. 

S. 230 only applic.s where a sinple act or scries 
of acts is of such a nature that it is doubtful 
which of the several offences the facts which 
can be proved will constitute. Mahomed Eajlq 
V. Emperor. 33 Cr. L. J. 41 : 

134 I. C. 1004 : 25 S. L. R. 9 : 
I. R. 1931 Sind 156 ; A. I. R. 1931 Sind 106. 

S. 236 — Applicability. 

Ss. 233, 230 and 537 — Two distinct offences 
included in charge dn alternative — Case cannot 
come under S. 230 — Defect is mere irregularity 
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and nol iihgality. Enjabuddin .Mniidal v. 

’ Emperor. ' 34 Cr. L. J. 1219 : 

146 T. C. 305 : 37 C. W. N. 1074 : 
60 Cal. 1394 : 6 R. C. 196 : 
A. I. R. 1933 Cal. 676. 
.S. 236 — Applirability. 

'I'here is uni bin" in Ss. L’.'JO and 2.37 to warrant 
the eontcntiiin that the provisions only apply 
in e.ns!'.; u [lere I he law applii-able is doubtful 
and <lr> not np])ly in cases where the faet.s are 
doul'tfnl. \f;i! /’u Kiinn v. Emperor. 

35 Cr. L. J. 41 : 
146 I. C. .392 : 11 Rang. 354 : 

6 n. Rang. 93 : A. I. R. 1933 Rang. 236. 

S. 236 — . tji!>tirn'‘itity. 

When facts ate in doubt or are consistent with 
innocence, .“s. •_>;!(•, tines not applv. Paul J)e 
Etomter v. Emp-ror. 32 Cr. L. J. 1167 ; 

134 I. C. 433 : 35 C. W. N. 809 : 
59 Cal. 92 ■ 1. R. 1931 Cal. 817 : 

A. I R. 1931 Cal. 528. 

Ss. 236.* 237 — .■ippUcnbililn — Aeeused 

not ehnrped under .S'. Pciuit Code —Convietion 
under that section trrong. 

Where the c'lmplainanl who liad put forward 
a Very clc.ir and definite case of cheating under 
S. Its, Penal Code, never itllc.ged that the 
accused had cither concealerl or removed the 
|)roperty within the meaning of S. 321, Penal 
Code, and no i;videncc was produced on behalf 
of the prosecution to show that the property 
hail been concealc ‘ (>r removed by the accused, 
Ss. 2:il» and 237, Cr. P. C. did nol apply and 
the convietion of the accused by the Appellate 
Court under ,S. 421. Penal Code, was wholly 
wrong in law. Sand Kisborc v. Emperor. 

41 Cr. L. J. Ill : 
185 I. C. 151 : 1939 A. L.J. 941 : 
12 R. A. 304 : 1939 A. W. R. 661 : 

A. I. R. 1939 All. 710. 

, S. 236. 237 — Applienbilily — Charge, 

’ framing of. 

‘ S. 2.37 would apply in cases where S. 2,3C 
I applies. .S. 4:i7 is an enabling section which 
empowers the Court In conviet the nccu.scd of 
offences for whieh no ciiargc has been framed 
but for w Inch a charge could have been framed 
under .S. 2.3(>. .S. 2:!ii applies only when there 

is no dmd)t as to the facts of the case, but only 
under which section of the law upon the facts 
found the accused would be guilty. The doubt 
referred to in S. 230 is a doubt of law and not 
of facts. liho-.vnnath Simth v. Emperor. 

19 Cr. L. J. 202 : 
43 1. C. 618:4P.L. W. 40: ' 
A. I. R. 1918 Pat, 628. 
Ss. 236, 237 — Applicability. 

S. 230, whieh must control S. 237, only applies 
when from the evidence led by the prosecution 
it is doubtful which of the offences has been 
committed by the aeeused. Rut if the evidence 
which has been led by the prosecution leads to 
one result and one result only, it cannot possi- 
bly be said that it is doubtful which of the 
offences has been committed by the accused. 
Sheoratni v. Emperor. 21 Cr. L. J. 44 : 

54 I. C. 252 : A. I. R. 1920 Pat. 512. 
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Ss. 236, 237 — Applicabiliiy— Offence 

doubtful — Evidence. 

S. 230 which must control S. 237. ai)]>lics only 
when from the evidence led by the prosecution 
it is doubtful whicii of tlie offences has been 
committed by the accused. AVliere, therefore, 
the evidence which has been led by the prose- 
cution leads to one result and one result only, 
it cannot be said that it is doubtful which of 
the offences has been committed by the aceused 
Govind Mato v. Emperor. 23 Cr. L. J. 30 : 

64 I. C, 540 : 1921 Pat. 96. 

Ss. 236, 237 — /ippUcahUity— Where no 

doubt as to offence, xoUcthcr Ss. 23G, 237, apply. 

S. 230 applies only to a case in wliich there is 
a single act or a series of acts of sucli a nature 
that it is doubtful which of several offences is 
constituted by the Criminal act or acts. The 
application of S. 237 is, by its express terms, 
restricted to the case mentioned in S. 230. 
Therefore, wlicrc tlicrc is no doubt as to the 
offence, if any committed, provided the facts 
alleged are establislied, neither S. 230 nor 
S. 237 can have any possible application. 
Akrain AH v. Emperor. 15 Cr. L. J. 41 : 

22 I. C. 184 : 18 C. L. J. 574 : 

A. I. R. 1914 Cal. 309. 

Ss. 236, 367 (3) — Applicability — Penal 

Code, Ss. 72. 201, 302 — .illernative convietion 
under Ss. 302, 201, Penal Code — Evidence to 
support charge of murder, insufficient. 

The provisions of S. 72, Penal Code, and of 
Ss. 230 and 307 (3), Cr. P. C., apply only 
to eases where the oct»oi/ar/s are establislied 
but there is a doubt as to the application 
of the law to the proved facts. Thus where 
the doubt entertained by the .Sessions Judge 
is whether there was sufTicient proof that the 
aecused had in fact committed murder or had 
merely been guilty of causing evidence of 
the murder to disappear, in such a case, an 
alternative conviction on both offences is 
not contemplated by law, and the Judge is 
bound to acquit the accused of the more 
serious offence once he finds the evidence 
insutTicient to support that charge. Parlapa 
V. Emperor. 14 Cr. L. T- 664 : 

21 I. C. 904 : 11 Pr. 1913 Cr. 

Ss. 236, 562 — Applicability — Penal 

Code Ss. 215, 457 — Conviction in the alternative 
under S. 215 or S. 457. 

S. 23G does not apply where there is 
any doubt as to the facts, but applies where 
there is a doubt as to the law applicable 
to a certain set of facts whicli have been 
proved. The Magistrate is not entitled to 
compromise his doubts as to the true facts 
of the case by convicting in tiie alternative. 
He is bound to come to a distinct finding 
as to the facts. A Magistrate cannot, there- 
fore, convict a person in the alternative of 
an offence either under S. 457 or S, 215, 
Penal Code. Emperor v. Nga Po Wun. 

28 Cr. L. J. 759 : 

103 I. C. 839 : 6 Bur. L. f. 83 : 

A. I. R. 1927 Rang. 254. 

S. 236 Ulus, (b) — Applicability. 

Illustration (6) to S, 23G, must be strictly 
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confined to the case of two contradictory 
statements of the same kind and cannot be 
applied to two statements falling under the 
two different parts of S. 193, I. P. C. In re : 
Jlabari Bhura Dexoait. 2 Cr. L. J. 590 : 

15K. L. R. 148. 

S. 236 — Applieability — Application 

when offences fall under different chapters of 
. Penal Code. 

For the application of S. 23G, it is not 
essential that the offences should fall under 
the same chapter and there may be border 
line cases where the two offences concerned 
do fall under different chapters. Wrongful 
restraint is probably such a border-line case, 
because, although it is under the chapter 
dealing witli offences to the body, it is not 
necessary that anything be done directlj' 
to the body at all ; it may be locking a 
door or liy building a wall, or something of 
that kind. Tliere is, therefore, no neces- 
sary obstacle to the application of S. 230, 
that the two sections involved fall under 
different chapters of the Code. Jiati Bam 
V. Emperor. 38 Cr. L. J. 989 : 

170 I. C. 909 : 10 R. Rang. 115 : 

A. I. R. 1937 Rang. 250. 

Ss. 236, 237, 403— Autrefois acquit— 

Penal Code, S. 457 — Rangoon Police Act S. 31 
— Second trial for a graver offence when con- 
viction on the same facts for lesser offence sub- 
sisting, xvhether legal. 

When a man has been convicted of com- 
mitting an act constituting an offence, and 
further evidence subsequently comes to light 
which shows that his act constituted a graver 
offence than that of which he was convicted, 
he cannot merely on that ground alone be 
put upon his trial for the graver offence. 
Therefore, a person who is convicted under 
S. 3t of the Rangoon Police Act for being 
in possession of an article supposed to be 
stolen cannot be again tried and convicted 
later on for the offence under S. 457, Penal 
Code, simply on the ground that the owner 
of the article is traced and some further 
evidence is available to constitute an offence 
under S. 457, Penal Code. Nga Shxve Yi v. 
Emperor. 16 Cr. L. I. 267 : 

28 I. C. 155 : 8 Bur. L. T. 129 : 

A. I. R. 1915 L. Bur. 60. 

S. I'sb— Doubt— What is. 

The doubt referred to in S. 23G must be a 
doubt as to the application of the law to 
prove facts. The section has no appli- 
cation where there niay 'be a doubt as 
to facts which constitute one of the 
elements of the offence. Nayan Ullah v. 
Emperor. 26 Cr. L. J. 594 (b) : 

85 I. C. 818 : A. I. R. 1925 Cal. 903. 

S. 236— Doubt— What is. 

Where the evidence is circumstantial, and 
the decision depends upon the question 
whether, the Court will draw a possible infer- 
ence, or which of several possible inferences, 
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evidence of the crime by assisting in removing 
the bod 3 ' of the deceased after tlie murder was 
committed : IIcM, that having regard to the 
provisions of Ss. 2:]G and 237, Cr. P. C., the 
conviction vas perfectlj’ legal. Jicgu v. Em- 
peror. ' 26 Cr. L. J. 1059 ; 

88 I. C. 3 ; 48 M. L. T. 643 ; 
2 O. W. N. 447 ; 41 C. L. J. 437-: 

27 Bom. L. R. 707 ; 

3 Pat. L. R. 95 Cr. : 

6 Lah. 226 : 23 A. L. J. 636 : 

1925 M. W. N. 418 : 

7 L. L. T. 324 : 52 I. A. 191 : 

30 C. W. N. 581 P. C. : 
A. I. R. 1925 P. C. 130. 

Ss. 236, 237 — Scope. 

The distinction between an abetter who i.s 
deemed to be a princip.il offender under S. 114, ! 
Penal Code, and the principal offender is one ' 
of such a sliadowj’ characlcr that the conversion 
of his conviction from one I o tlic oilier cannot 
be said to offen i against anj’ reasonable con- 
struction of tlie powers given to the Court ■ 
under Ss. 2;UJ and 237. Satnbash'a Mitdali v. 
Emperer. 32 Cr. L. J. 753 : 

131 I. C. 458 : 1930 M. W. N. 1041 : • 
3 Mad. Cr. Cas. 390 ; , 
I. R. 1931 Mad. 522 : ' 
A. I. R. 1931 Mad. 225. j 

S. 236 — Same transaction — Misjoinder 

of charges and pcrsons—Thcft and receiving stolen 
propcrl;/. 

Four accused were tried together, the first 
under S. .380, the second under .Ss. .380 and 411, 
the third and the fourlh un der Ss. 411 and 414, 
I. P. C. All tlie stolen properl.v, for receiving 
or disposing of which the four accused were 
charged, was traced to possession of the first 
accused : Held, that the disposal of the pro- 
pertj’^ was one and the same transaction and 
that there was no misjoinder of the charges or 
the persons in the case. Nga Po Shat v. Etn- 
peror. 13 Cr. L. J. 59 : 

13 I. C. 395 : 4 Bur. L. T. 263. 

Ss. 236, 237 — Subsequent trial — Test. 

Per PatUar, J . — The test is whether the evi- 
dence in both cases is the same, and the 
siibequent trial is on the same basis of facts 
falling within Ss. 2.30 and 2.37. Cr. P. C. Kal- 
lasani v. Emperor. 28 Cr. L. J. 1032 : 

106 I. C. 216 : 29 Bom. L. R. 1478 : 

I. L. T. 40 Bom. 3 : 
A. I. R. 1927 Bom. 629. 

S. 237. 

See also {i) Appellate Court. 

(«) Cr. P. C., 1808, Ss. 195, 190, 
225, 227, 230, 239, Cls. (o), 
(c), .307, 537. 

{Hi) Criminal Trial. 

(iv) Jury Trial. 

(n) Penal Code, 1800, Ss. 120-B, 
149, 297, 320, 395. 

S. 237. 

■ Abetment. 

Alteration of charge. 

^Amendment of charge. 

Appellate Court. 

Applicability. 
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Confession. 

■ High Court powers of. 

Illegality. 

Joint trial. 

Procedure. 

Scope, 

S. 237 — Abclmenl — Charge of murder — 

Abetment, conviction for. 

K. and N. were charged with the murder of 
one W. It was found that while N. committed 
the actual murder, he did so at the bidding 
of K. whose actual presence at the scene of the 
murder was not established. The Sessions 
.Judge convicted N. under S. 302, Penal Code, 
and K. of abetment of murder ; Held, that on 
the facts found K. could have been charged 
not only with the commission of the principal 
offence of murder, but also with the abetment 
thereof and, therefore, by virtue of S. 237, 
Cr. P. C.. he could be convicted of the offence 
of abctmenl though he was not charged separate- 
Iv with it. Kehr Singh v. Emperor. 

22 Cr. L. J. 161 (a) : 

■ 59 I. C. 913 : 11 P. W. R. 1921 Cr. ; 

A. I. R. 1921 Mad. 597. 

S. 237 — Abetment, conviction for, without 

charge. 

Charge only under S. 379, Penal Code-Con- 
viction for ai)clment is lawful. Debi Prashad 
Kalxvar v. Emperor. 33 Cr, L. J. 720 : 

139 I. C. 242 : 36 C. W. N. S9S : 
59 Cal. 1192 : 1. R. 1932 Cal. 584 : 

A. I. R. 1932 Cal. 455. 

S. 237 — Abetment— Conviction for without 

charge. 

Per Jack, J, — Whether a man can be convicted 
without a separate charge on a charge of abet- 
i ment of the principal offence depends upon the 
1 circumstances of the case. But it can onlj' be 
[ done when the circumstances bring the case 
; under S. 237, Cr. P. C. Jnanda Charan Ghatak 
v. Emperor. 31 Cr. L. J. 570 : 

123 I. C. 748 : SO C. L. J. 472 : 

' 34 C. W. N. 198 : 57 Cal. 807 : 

' A. I. R. 1929 Cal. 807. 

S. 237 — Abetment, conviction for loithout 

charge. 

Where the charge is of rape and the conviction 
is of abetment of rape without amending the 
original charge, the conviction is not rendered 
invalid. Samuel John Emperor. 

37 Cr. L. J. 247 : 
160 I. C. 162 : 1935 A. L. J. 1079 : 
8 R. A, 510 ; 1935 A. W. R. 1071 : 

A. I. R. 1935 All. 935. 

Ss. 237, 238, 423 — Abetment — Acquittal 

on main charge — Conviction for abetment, whether 
legal — Appellate Court, power to base conviction 
on abetment. 

It is not open to a Court to find an accused 
guilty of abetment of an offence on a charge 
of the offence itself. The only section of the 
Cr. P. C., under which an Appellate Court, 
while acquitting a person of the offence charged, 
can base a conviction for abetment of the 
offence is S. 423, and this section has to be 
read with Ss. 237 and 238, Cr. P. C. Abetment 
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not being a minor offence, does not fall -within 
S, 23S and it can come under S. 2C7 only if there 
is no element in the abetment which is not 
included in the charge as laid. Mahabir Prasad 
V. Emperor. 27 Cr. L. J. 1118 : 

97 I. C. 430 : 24 A. L. J. 998 : 
49 All. 120 : A. I. R. 1927 AIL 35. 

S. 237 — Alteration of charge — Convic- 
tion for offence not charged. 

At a trial six persons were charged with, and 
acquitted of murder, but two of them Acerc 
convicted of the offence under S. 201, Penal 
Code. Tlie evidence recorded in the case ivas 
found sufficient to establish that murder had 
been committed. It was contended that inas- 
much as the accused were charged with being 
principals in the murder, they could not be con- 
victed, at any rate under that charge, of an 
offence under S; 201 ; Held, that the conten- 
tion had no force. In the absence of i)roof of 
prejudice, the conviction was not illegal, the 
case being' covered by S. 237. Bitcha v. 
Emperor. 1 Cr. L. J. 113 : 

5 P. L. R. 95 : 1 P. R. Cr. of 1904. 

S. 237 — Alteration of charge — Charge 

of criminal breach of trust — Conviction for 
cheating. 

The accused was charged Avith criminal breach 
of trust under S. 400, I. P. C., in respect of 
an amount deposited with him by complainant 
as security for the due discharge of his duties 
as accused’s traA'clling agent. The Magistrate 
found that accused misappropriated the secu- 
rity money and convicted him both under 
S. 400 and 439, Penal Code : Held, that the 
conA’iction for the offence of cheating, to Avhich 
the accused was not called on to plead and 
for Avhich the defence cA’idence Avould liaA'c 
been different, was illegal. In rc : T. S. Sub- 
ramapyu Aiijnr. 9 Cr. L. J. 406 : 

1 1. C. 867. 

S. 237 — Alteration of charge — Charge 

for dacoily, conviction for abetment of robbery. 

The fact that an accused has been charged 
Avith dacoity, does not necessarily inA-alidatc a 
verdict of guilty of abetment of robbery. 
Nga Pit A'. Emperor. 27 Cr. L. J. 1285 : 

98 I. C. 181 : 5 Bur. L. J. 103 : 
A. I. R. 1926 Rang. 207. 

S. 237 — Alteration of charge — Charge 

of hurl and rioting — Convicting for affray, whe- 
..ther justified. 

A charge under Ss, 147 and 323, Penal Code, 
cannot be altered into one under S. 100, Penal 
Code, without a proper charge being framed 
and the accused tried again on the later 
charge. In re : Mahankalu Sreeramulu. 

25 Cr. L. J. 554 : 
81 1. C. 42 : 1923 M. W. N. 814 : 
18 L. W. 741 : 46 M. L. J, 120 : 
47 Mad. 61 : A. I. R. 1924 Mad. 375. 

— S. 237 — Alteration of charge— Convic- 
tion for minor offence. 

When a person is charged Avith an offence and 
the facts are proved AA-hich reduce it to a 
minor offence, he may be convicted of the 


1 minor offence tliough he is not cliarged Avilh 
I it. Samuel John A’. Emperor. 

37 Cr. L. J. 247 : 
160 I. C. 162 : 1935 A. L. J. 1979 : 

' 1935 A. W. R. 1071 : 8 R. A. 510 ; 

I A. I. R. 1935 All. 935. 

■ Ss. 237, 236 — Alteration of charge — 

, Charge under S. 3S0, Penal Code — Conviction 
, under S. 51- A, Calcutta Police Act, legality of. 

An accused person can be tried under S. 230, 
Cr. P. C. on charges of offences punishable 
under S. 330 of the Penal Code and S. 54-A, 
Calcutta Police Act, and under S. 237, Cr. P. C. 
he can be convicted of the offence punishable 
I under the latter section, although no charge 
under that section Avas framed against him. 
Tiilsi Tolini v. Emperor. 24 Cr. L. J. 372 : 

72 I. C. 372 : 51 Cal. 564 : 

, A. I. R. 1923 Cal. 596. 

j Ss. 237, 238 — Alteration of charge — 

, Conviction for trial, not charge. 

I Ordinarily a person cannot be convicted at 
a Sessions trial of an offence Avith Avliieh he has 
I not been charged. The exceptions to this rule 
I sire to be found in Ss. 237 and 238, Cr. P. C. 

I Nayan Vllah \. Emperor. 

' 26 Cr. L. J. 594 (b) : 

85 I. C. 818 : A. I. R. 1925 Cal. 903. 

Ss. 237, 2Z8— Alteration of charge — 

Penal Code Ss. 31, 120-13, 147, 302, 304- Charge 
7iof framed but established at trial, conviction for 
legality of — Conspiracy to murder— Murder — 
Abduction for murder — Common object — Sen- 
tence. 

The accused Avere all originally charged Avith 
offences under Ss. 120-B, 147, 302 and 304/34, 
Penal Code, and the .Iiiry unanimously found 
them not guilty under Ss. 120-B/302 and 
, Ss. 302/149, Penal Code, and further found 
accused No. 1 not guilty under S. 309/34 and 
I accused Nos. 2 and 3 not guilty under S. 364/34, 
j but they found all the accused guilty under 
S. I20-B/30J although they Avere not charged 
I Avith these jiarlicular offences and also guilty 
under S. 147, and the Sessions Judge sentenced 
the first accused to ten years’ and the other 
tAvo to scA’cn years’ rigorous imprisonment 
under S. 120-B/304 of the Penal Code : Held, 
(1) that as the facts found by the Jury 
amounted to an offence of abduction, the con- 
viction under S. 304 read Avith S. 120-B of the 
Penal Code, AA-as correct cA’en though the ac- 
cused Avere not actually charged Avith offences 
under these sections ; (2) that on the CAudence 
before the Jury, the case against all the ac- 
cused being identical ; the sentence should be 
the same in the case of each of th^i ; (3) that 

the Jury having found that the common 
object of the accused Avas to murder the 
deceased, the mere fact that the Jury acquitted 
accused of the actual charge of murder did not 
necessarily moan that the common object of 
murder failed. Abdul v. Emperor. 

26 Cr. L. J. 356 ; 
84 I. C. 708 : A. I. R. 1925 Cal. 581. 

S. 237 — Amendment of charge — Recall- 
ing of witnesses. 

When a charge is amended under S. 227, • 
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Cr. P. C., then under S. 231, there is the right 
of recalling Avitnesses. Samuel John v. 
Emperor. 37 Cr. L. J. 247 : 

160 1. C. 162 ; 1935 A. L. J. 1079 ; 8 R. A. 510 : 

^1935 A. W. R. 1071 : A. I. R. 1935 All. 935. 

S. 237 — Appellate Court — Alteration oj 

eonviction under Penal Code to one under Special 
Laio, legality of— Opportunity to meet charge, 
accused's right to. 

Where an accused has been convicted under 
S. -152, Penal Code, the Appellate Court 
cannot, Avhile setting aside the conviction, 
substitute therefor a conAUction for an offence 
under a special Act, c. g., S. 19 (c). Arms Act, 
Avith Avlueh the accused was not charged and 
AA'hich he had no opportunitj' to meet. Emperor 
A’. Nga Slnvc Zon. 27 Cr. L. J. 1360 : 

98 I. C. 480 : 4 Rang. 355 : 

A.I. R. 1927 Rang. 32. 

S. 237 — Appellate Court, pozoers — 

Appeal against acquittal — Conviction for offence, 
not charged toif/i. 

In an appeal against an acquittal on a charge 
under S. 302, Penal Code, it is open to the 
Court Avhile upholding the order of acquittal 
to conA’ict the accused of an offence under 
S. 193, Penal Code, cA'cn tiiougli the accused 
Avas not charged AA’ith that ofl'ence in the 
trial in the Sessions Court and the opinion of 
the assessors Avas not taken as to it. Emperor 
A'. Ismail Khadirsab. 29 Cr. L. J. 403 : 

108 I. C. 501 : 30 Bom. L. R. 330 : 

52 Bom. 385 : A. I. R. 1928 Bom. 130. 

Ss. 237, 238, 423 — Appellate Court — 

Conviction of murder — Appellate Court, zchether 
can alter conviction to offence against property. 

IVhere a person has been charged Avilh and 
conAucted of the offence of murder, it is not 
open to tlie High Court, on appeal, to alter 
the conAuction under .S. 302. Penal Code, to a 
conviction under one of the sections dealing 
Avith offences against property. Wallu 
Emperor. 25 Cr. L. J. 385 : 

77 I. C. 433 : 4 Lah. 373 ; 6 E. L. J. 59 : 

A. I. R. 1924 Lah. 109. 

Ss. 237,238,423.439, 537— Appellate 

Court, pozoers of, to alter finding— Omission to 
frame charge, on zchich altered finding to be given, 
effect of — Revision. 

An Appellate Court has unqualilicd poAver to 
alter the finding of the Trial Court on apijeal 
Avhile maintaining the conA'iction, and its 
omission to frame a charge on AA-hich it gaA'^c 
its altered finding and call on the accused to 
meet it AA-ill not render its proceedings illegal 
unless the accused aa'us prejudiced by the 
omission. An omission to frame a charge is 
not a ground for revision unless there has been 
consequent miscarriage of justice. Jn re : 
Mannar Krishna Chetty. 17 Cr. L*. J. 384 : 

35 I. C. 816 : 1916 2 M. W. N. 267 : 

4 L. W. 373 : A. I. R. 1917 Mad. 687. 

S. 237 — Applicability. 

If S. 237 is to be applied, there must be no 
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doubt about the facts but only about the laAv 
applicable to the facts. In re : Baluchami. 

35 Cr. L. J. 76 : 
146 I. C.,475 : 1933 M. W. N. 718 : 
38 L. W. 760 : 65 M. L. J. 723 : 6 R. M. 266 : 

A. I. R. 1933 Mad. 843. 

S. 237 — Applicability. 

S. 237, Cr. P. C. applies only to cases 
mentioned in S. 230, Avhicli deals Avith cases in 
Avhieh an act is of such a nature that it is 
doubtful AA-hich of several offences the facts 
Avill constitute. Raghunath Kandu v. Emperor. 

27 Cr. L. J. 152 : 
91 1. C. 888 : 24 A. L. J. 168 : 
A. I. R. 1926 All. 227. 

S. 237 — Applicability. 

S. 237 applies to cases falling Avithin S. 230 — 
S. 230 applies Avherc there is doubt in laAv as 
to Avhich offence is committed — When facts 
arc in doubt, neither section applies. . Mehar 
Sheihk V. Emperor. 32 Cn L. J. 892 : 

132 I. C. 254 : 35 C. W. N. 945 ; 
I. R. 1931 Cal. 574 : A. I. R. 1931 Cal. 414. 

S. 237 — Applicability. 

The provisions of S, 237 Avhicli are controlled 
by S. 230, only apply Avhen, from the CAddence 
led bj' tlic prosecution, it is doubtful Avhich of 
several offences has been committed by the 
accused. If that evidence leads to one conclu- 
sion onlj’, the provisions of that section Avould 
not apply. Govind Mahton v. Emperor. 

23 Cr. L. J. 270 : 
66 I. C. 334 : 3 P. L. T. 127. 

S. 237, illust. — Apjdicability. 

Per Jach, J. — In interpreting the illustration 
of S. 237, it must be remembered that, it only 
applies to the class of cases referred to in 
S. 230. Jslahar Khondhar \. Emperor. 

37 Cr. L. J. 701 : 
162 I. C. 927 : 62 Cal. 956 : 39 C. W. N. 620 : 

8 R. C. 665 : A. I. R. 1936 Cal. 796. 

Ss. 237, 238 — Applicability — Riot — 

Person charged zoith actual culjjablc homicide 
zohether can be convicted of constructive culpable 
homicide — Minor offence. 

S. 238, Cr. P. C. has no application to a case 
AA-liere a man Avho is charged AA-ith actual culp- 
able homicide is conA'icted of construetWe 
culpable homicide, inasmuch as constructive 
culpable semi-cide cannot be said to be a 
minor offence compared aa iUi actual culpable 
homicide. Nayan Utlah v. Emjicror. 

26 Cr. L. J. 594 (b) : 
85 I. C. 818 : A. I. R. 1925 Cal. 903. 

S. 237 — Confession of co-accused, value 

of- 

The confession of a co-prisoner cannot per se 
sustain a conAuction, and in order to achieve 
that object, it must be corroborated aliunde 
by independent evidence in some material 
circumstance. Kchr Singh v. Emperor. 

22 Cr. L. J. 161 (a) : 
59 I. C. 913 : 11 P. W. R. 1921 Cr. : 

A. I. R. 1921 Mad. 497. 

S. 237 — High Court, pozoer of. 

Charge for offence under S. 19 (b). Arms Act 
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— Jury’s verdict of not guilty — On reference I 
High Court finding him guilty under S. 19(h) | 
read with S. 20 — High Court can convert him j 
under S. 19 (6) read with S. 20. Yasbpal v. , 
Emperor. 35 Cr. L. J. 573 : 

147 I. C. 1193 ; 55 All. 681 : i 
6 R. A. 629 : A. I. R. 1933 All. 627. ; 

Ss. 237, 238 — Illcgaliltj — Joinder of 

charges — Separate and distinct acts committed hij > 
two sets of persons, i 

The trial of two separate and distinct . 
offences committed by separate sets of persons | 
at different times at one and the same trial i 
is illegal. Emperor v. Esua Sheikh. 

2 Cr. L. J. 393 : , 
1 C. L.J. 475. i 

Ss. 237, 238 — Joinder of charges — ! 

Joint trial for theft and receiving stolen property, j 


Cr. P. CODE (1898), S. 237 

offence under S. 379. Emperor v. Earinjan 
Singh. 36 Cr. L. J. 219 : 

152 I. C. 1036 (b) : 
* 37 P. L. R. 61 : 7 R. L. 357 : 

A. I. R. 1934 Lah. 619. 

S. 237 — Seopc — Accused eharged with 

daeoity — Conviction for voluntarily causing grie- 
vous hurl — Legality of eonviction. 

Daeoity is an offence against property, 
whereas voluntarily causing grievous hurt 
is an offence affecting human body and it 
is not, therefore, open to a Court to 
charge tlie accused under S. 392-307, Penal 
Code, and to convict them of an offence 
under S. 325, Penal Code. Ilameshwar v. Em- 
peror. 29 Cr. L. J. 763 : 

110 I. C. 795 ; 5 O. W. N. 601 : 
A. I. R. 1928 Oudh 373. 


It may be that several persons accused under 
S. 411, I. P. C. of receiving stolen property 
at different places and times cannot be tried 
together, but where all the accused arc 
charged with having committed theft jointly 
and in alternative with the offence of receiv- 
ing stolen property, and arc tried together, 
the trial cannot be said to be illegal, having 
regard to S. 237, Cr. P. C. In re : Knppan 
Ambalam. 5 Cr. L. J. 479 : 

17 M. L. J. 219. 

S. 237 — Procedure — Charge for substan- 
tive offence — Conviction for abetment— Procedure, 
legality of. 

It cannot be definitely laid down that a 
person having been eharged with a substan- | 
live offence cannot be convicted for abetment 
thereof. Every case depends upon its own 
facts and if the facts justify the conviction 
for abetment, though the person was charged 
with the commission of the offence itself, 
there is no bar in law to such conviction. 
Jnananda Charan Ghalalc v. Emperor. 

31 Cr. L. J. 570 : 
123 I. C. 748 : 50 C. L. J. 472 : 
34 C. W. N. 198 : 57 Cal. 807 : 
A. I. R, 1929 Cal. 807. 

S. 237 — Procedure — Conviction for 

offence not charged — Buty of Court.- 

When a Court finds it necessary to make use 
of S. 237 in order to convict an accused 
person of an offence with which he has not 
been charged, the Court should be particularly 
careful to formulate to its own mind the 
charge upon which, bad it been duly framed, 
it would be prepared to convict. Abdul Ilab 
V. Emperor. 17 Cr. L. J. 64 ; 

32 I. C. 656 ; A. I. R. 1916 All. 294. 

S. 237— Scope. 

A person charged under S. 3GG, Penal Code, may 
be convicted under S. 370 though no specific 
charge of this offence was made. Abdtil v. Em- 
peror. 34 Cr. L.J. 100 : 

141 I. C. 127 : 1932 A. L. J. 776 : 

I. R. 1933 All. 59 ; 
A. I. R. 1932 All. 580. 

■ S. 227— Scope. 

A person charged with an offence under 
S. 392, Penal Code, can be convicted for an 


S. 237 — Scope — Accused charged with 

murder — Conviction for doing away with evidence 
of murder, legality of, 

A person charged under S. 302, Penal Code, 
for murder may be convicted under S. 201 of 
that Code for concealing the evidence of 
murder although no charge under the latter 
section has been framed against him. Dal 
‘ .Singh V. Emperor. 29 Cr. L. J. 457 : 

108 I. C. 905. 

S. 237 — Scope. 

Charge for daeoity — Evidence showing offence 
of simple liurt only — Alteration of conviction 
to one under S. 323 is legal. Basdeo Prasad v. 
Emperor. 34 Cr. L. J. 385 : 

142 1. C. 702 : 10 O. W. N. 134 ; 

1. R. 1934 Oudh 120 : 
A. I. R. 1933 Oudh 162. 

S. 237 — Scope — Charge under S. 302, 

Penal Code — Conviction under S. 201, Penal 
Code. 

A person charged with an offence of murder 
can be convicted under S. 201, Penal Code, 
without a further charge being made against 
him under that section. Such a conviction is 
warranted by S. 237, Cr. P. C. Ranntin v. 
Emperor. 27 Cr. L. J. 709 : 

94 I. C. 901 : 7 Lah. 84 ; 
27 P. L. R. 583 : 
A. I. R. 1926 Lah. 88. 

S. 237 — Scope. 

Charge under Ss. 302-149, I. P. C. — Conviction 
under S. 323, I. P. C., is legal even in the 
absence of formal charge. Joginder Singh v. 
Emperor. 33 Cr. L. J. 315 : 

136 I. C. 721 : 1. R. 1932 Lah. 257 : 

A. I. R. 1931 Lah. 566. 

S. 237 — Scope of — Offences, whether 

should be cognate — Penal Code Ss. 117, -160 — Con- 
viction under S. 160 — Charge for offence. 

S. 237 must necessarily be limited in its opera- 
tion to cognate offences. Offences under 
Ss. 147 and ICO, Penal Code are ejusdem generis 
and the conviction of an accused for an offence 
under S. IGO, even though he was charged with 
an offence under S. 147, Penal Code, is not 
illegal. Gulab Chand v. Emperor. 

28 Cr. L. J. 189 : 
99 I. C. 861 : A. I. R. 1927 Nag. 163. 
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S. 237 — Scope — Summons served for 

offences under S. 27S, Penal Code — Conviction 
under S. 290, Penal Code, xaliellier legal. 

Under S. 237 it is open to a Magistrate to con- 
vict an accused of a lesser offence than that with 
which he is charged. Where, therefore, the, 
summons served upon an accused only mentions 
an offence of making atmosphere noxious to 
health, an offence under S. 278, Penal Code, 
which is punishable with a fine which may ex- 
tend to Rs. 500, he may be convicted of the 
offence of committing a public nuisance, which 
is punishable under S. 290, Penal Code, with a 
fine of Rs. 200. Emperor v. Shiva Dat. 

29 Cr. L. J. 893 : 
111 I. C. 573 : 4 O. W. N. 65 : 
3 Luck. 680 : A. I. R. 1928 Oudh 402. 

S. 237 {l)Scopc. 

Accused and others charged with offence under 
S. 395, Cenal Code — Accused proved to have 
committed offence under S. 45S, Penal Code — 
Other persons not found to Iiave accompanied 
him — Conviction under S. 458, Penal Code, 
without altering charge, is legal. Gulab Singh 
V. Emperor. 36 Cr. L. J. 1294 : 

158 I. C. 38 : 1935 A. L. J. 843 ; 
1935 A. W. R. 508 : 8 R. A. 266 : 
A. I. R. 1935 All. 458 (2). 

S. 238. 

See also (i) Appellate Court. 

(ii) Cr. P. C., 1898, Ss. 227, 233, 
237. 

(Hi) Jury trial. 

(iv) Penal Code, 1800, S. 147, 
326. 

S. 238. 

Abetment. 

Alteration of charge. 

Applicability. 

Charge. 

Minor offence. 

Power of. 

^Procedure. 

Same transaction. 

Scope. 

S. 238 — Abclmcnt, conviction for, when 

not charged. 

Where a man is charged with an offence and 
is convicted of abetment thereof, without 
being charged with abetment, tlie conviction 
and sentence must be annulled and a re-trial 
ordered. Emperor v. Eagliya Nagya. 

25 Cr. L.J. 1135 : 
81 1. C. 959 : 26 Bom. L. R. 323 : 

A. I. R. 1924 Bom. 432. 

— S. 238 — Abetment — Conviction for 

abetment, luhen justified. 

Where an accused is actuall 3 ’' charged with 
being principal in the manufacture of counter- 
feit coin, the Magistrate is not justified in 
convicting him of being abettor, when the 
facts which would • constitute the offence of 
abetment are quite different from the facts 
-which would constitute the offence of manu- 
facturing counterfeit coin. Dhanpat Eai v. 
Emperor. 41 Cr. L. J. 540 : 

138 I. C. 64 : 42 P. L. R. 12 : 
12 R. L. 505 : A. I. R. 1940 Lah. 112. I 
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■ S. 238 (3) — Alteration of charge — Con- 

viction for offence, not charged. 

Where tlic accused is charged under S. 300, 
Penal Code, and the prosecution fails to prove 
either kidnapping or abduction, he cannot be 
convicted of an offence under S. 498. Bangaru , 
Asari v. Emperor. .1 Cr. L. J. 281 : 

I. L. R. 27, : Mad. 61 : 12 Weir 236. 

Ss. 238, 269 — Applicability. ^ 

S. 269, Cr. P. C., which enables the members 
of the Jury to act as assessors in the same 
trial, does not apply to a case where a person ^ 
is not in the first instance eliarged with the 
commission of offences triable with the aid of 
assessors and the conviction comes to he made 
under S. 238, without a charge. Arinnuga 
Kone v. Emperor. 29 Cr. L. J. 351 : 

108 1. C. 214 ; 1927 M. W. N. 299 : 

A. I. R. 1928 Mad. 275. 

Ss. 238, 299, 537, 423, 438, 439— 

Charge — Irregularities in charge — Trial, when 
vitiated. 

Irregularities in a charge have no effect unless 
they have prejudiced the accused in their 
defence. Where, therefore, the accused 
charged with murder and under S. 390, Penal 
Code, is convicted under S. 304 (2) and S. 379, 
the conviction is not illegal even though the 
charge maj' be in the alternative. Bawar Shah 
V. Emperor. 37 Cr. L. J. 1039 : 

164 I. C. 899 : 9 R. Pesh. 31 : 

A. I. R. 1936 Pesh. 172. 

S. 238 — Minor - offence— Conviction for 

minor offence without alteration of charge. 

It is open to the Court while acquitting the 
accused person of an offence under S. 304, 
Penal Code, to convict him of an offence under 
S. 325 without altering the original charge 
under S. 304, and -without adding a specific 
charge under S. 325. Mohammad Nabi v. 
Emperor. 35 Cr. L. J. 943 : 

149 I. C. 343 : 11 O. W. N. 698 : 

6 R. O. 551 : A. I. R. 1934 Oudh 251. 

S. 238 — Minor offence — Conviction. 

Where a person is charged under S. 454, 
Penal Code, for committing trespass with the 
intention of committing theft, he can be 
convicted under S. 441, for trespass committed 
with the object of committing an offence. 
Nihcra Kahar v. Emperor. 36 Cr. L. J. 829 

155 I. C. 629 ; 7 R. P. 606 : > 
A. I. R. 1935 Pat. 129. ‘ 

S. 238— Minor offence — Tests. 

There is no definition of the expression 
‘ minor offence’ in S. 238, and the test by 
which an offence is deemed in S. 238 (1) to be 
major or minor is not the gravity of the 
punishment incurred. The Sub-section does, 
not refer to the gravity of punishment 
at all ; it merely refers to the number of 
particulars constituting the offence ; if a 
number of particulars is needed to constitute 
the offence, then for the purposes of S. 238 (1) 
it may be called the major offence, if a 
combination of some only of such particulars 
constitutes a complete offence, llicn that 
offence is referred to in S. 238 (1), as the 
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minor offence. It .‘.houkl not, however, be 
overlooked that S. 238, Siib-s. (2), speaks of 
the proof of additional facts rcducin" an 
offence to a minor offence, and tliis docs not 
accord with the view that the minor oifenee 
must always consist of fewer particulars than 
the major offence. Emperor v. Abdul Unhmati 
Akramdin. 37 Cr. L. J. 753 : 

162 I. C. 950 : 38 Bom. L. R. 153 : 

8 R. B. 437 : 60 Bom. 485 : 

A. I. R. 1936 Bom. 193. 

S. 238 — .Mirror ojjcncc — Trial Jot 

offence rrilli aid of eixscssorx — Conviction for 
minor offence triable btj jurij, Icgalitu of. 

S. 2!1S, Cr. P. C. empowers a Court trying an 
.accused per.son for an offence with the aid of 
assessors to convict Iiini for a minor offence 
triable by jury. Chnngoudn Pirgooda v. 
Emperor. 22 Cr. L. J. 51 : ! 

59 I. C. 195 : 22 Bom. L. R. 1241 : , 
45 Bom. 619 : A. J. R. 1921 Bom. 59. i 
, Ss. 238,- 269 (3), 418— ilffnor offence. 

Penal Code. Ss. 411, 412— Trial bp .Tiirp-Con- 
virtionfor minor offence triable tcillt Assc.ssors, 
legalitjj of — Appeal on facts, xchether lies. | 

Accused were charged witii an offence under 
S. -112, Penal Code, which was .an offence triable ; 
by a .lury, and were tried by a .Tury. The • 
•lury brought in a verdict of gtitlly under ’ 
S. -hi of the Code, whicli was an offence 
triable with the aid of Asscs.sors : Held, (1) 
that having regard to the provisions of S. 238, 
Cr. P. C. tlie accused could be convicted of 
offence u* dcr S. 411 of the Penal Codes (2) 
that llie provisions of S. -tlS, Cr. P. C. were 
a])plicable to the case and that the accused 
were not entitled to npiiciil against their 
conviction on tlie facts. Gulabcliand Dosaji 
V. Emperor. 27 Cr. L. J. 650 : 

94 I. C. 602 : 27 Bom. L. R. 1416 : 

A. I. R. 1926 Bom. 134. 

S. 238 (1) — Minor offence — Fracas- 

Charge for assaulting public servant — Magis- 
trate finding ordinarij person a.ssaultcd — ' 
Conviction. j 

Where a fracas is the basis of Police i 
charge-sheet by assaulting a public servant, 
which comes properly before a Magistrate, 
and after ho has taken cognizance of the case, 
he finds that in the transaction which was 
reported to him, an assaidl was committed 
on some other ])crson not mentioned in the 
original complaint or that the person assault- 
ed was not a public servant but an ordinary 
villager, the Magistrate can deal with that 
assault and convict the p.’rson guilty of it. 
Maung Ua v. The King. 39 Cr. L. J. 761 : 

176 I. C. 670 : 1938 Rang. 139 : 

11 R. Rang. 69 : A. I. R. 1938 Rang. 281. 

Ss. 238 (1), 298, 299, 418, 423 (v) — 

Minor offence— Juri/ trial — Charge for major 
offence — Conviction for minor offence — Appel- 
-latc Court, 'iohether entitled lo go into ■ facts — 
Penal Code {Act XLV oflSGO), Ss. 147, 149, 325. 

An accused person was charged with offences 
under Ss. 147 and .‘125 read with S. 149, Penal 
Code. The .Turj’, however, convicted the 
appellant of an offence under S. 147 and 
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■ further held that he was specifically guilty 
! of an olfcnce under S. :!2.'i and the Sessions 
, .Judge accej)fcd the verdict and convicted the 
I accused accordingly. It vas contended in 
, appeal that, in accei>ting the verdict of the 
1 .lury for the offence under .S. .'12.5, with which 

the appcllanl was luil specifically charged, the 
learned .\<iditional Sccsions .ludgc in reality 
used the .Jury as ascessors and that, therefore, 
this Court is com])ctent lo go into the facts 
of the case preeiselj’ as if the verdict of the 
.lury amounted merely lo an opinion as from 
assessors : Held, that the effect of S. 238, 
Cr. P. C. , w.as to invest a .lury trying a major 
offence with authority to find that the facts 

■ ])rovcd only constitute a minor offence and 
to return a verdict of guilty of such offence 

1 and that the High Court could not go into 
the facts on which the .Jury delivered the 
verdict. Narai/an fiingh v. Emperor. 

31 Cr. L. J. 557 : 

123 I. C. 477 : A. I. R. 1929 Nag. 295. 

S. 238 (2) — “ Minor’’ offence, meaning 

of — Charge of eonspiraep xoitli tieo objects — Con- 
piracij rcilh onlij one of them if ncccssaril!/ 
minor offence. 

The words “ minor offence” have not been 
defined in Cr. P. C. IVhcre a conspiracy with 
two different objects is alleged, it is by no 
means certain that a conspiracy with only one 
of these objects will be a “ luinor offence” ; 
each would be a distinct conspiracy by itself 
involving a dislincl agreement as the gist 
of the offence and not related to the other 
as principal or subsidiary to it. Nor can it 
be said that where an offence is alleged to 
constitute the object of a conspiracy ns 
charged, a conspiracy to commit a 'minor 
offence will be a minor offence within the 
meaning of S. 238 (2), Cr. P. C. Aluch less 
can it be contended that an offence (or an 
offence minor to it) alleged to constitute the 
object of a conspiracy is a minor offence to 
olTencc of conspiraev. Golokc Behari Takal 
Emperor. 39 Cr. L. J. 161 : 

173 I. C. 65 : 66 C. L.T. 25 : 

42 C. W. N. 129 : 10 R. C. 441 : 

I. L. R. 1938 1 Cal. 290 : 

A. I. R. 1938 Cal. 51. 

S, 238 (2) — Minor offence — Penal Code, 

Ss, 147, 447 — Criminal trespass — Criminal in- 
tcnlion. 

If the common object constituting the unlaw- 
ful assembly had been to commit criminal tres- 
pass, a conviction under S. 447, I. P. C. with- 
out a charge under that section might be 
legally valid under S. 238 (2) of tlie Cr. P. C., 
for, in that case, the offence of trespass would 
have been considered as a minor offence in com- 
parison with that of rioting. Ariff Munshi v. 
Emperor, 15 Cr. L. J. 188 : 

22 I. C. 764 : 18 C. W. N. 992 ; 

A. I. R. 1914 Mad. 149. 

Ss. 238, 423 — Power of Appellate Court 

—Penal Code {Act XLV of ISGO), Ss. 147, 323— 
Conviction under S, 147, whether can be altered to 
one under S. 323. 

Where more than five persons are charged 
under S. 147, Penal Code, and on appeal only 
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four are found guilty and the rest are acquitted, 
the Appellate Court has power to alter the con- 
viction from one" under S. 147, Penal Code, to 
one under S. 32S, Penal Code. Hanuman v. 
Emperor. 23 Cr. L. J. 198 : 

65 I. C. 854 : 20 A. L. J. 213 : 
A. L R. 1922 All. 114 & 143. 

S. 238 — Procedure. 

Intention, whether should be specified in 
charge under S. 45G, Penal Code. Karali 
Prasad Gxmi v. Emperor. 17 Cr. L. J. 424 : 

35 I. C. 984 : 20 C. W. N. 1075. 

S. 238 (2) — Procedure — Witnesses should 

he examined in the order of events — Practice. 

The witnesses for the prosecution ought, as 
far as possible, to be called, in the order of 
events which they are called to prove, and in 
chronological order. The trying Judge may | 
suggest to those who are responsible for the 
conduct of the prosecution that the proper 
method and order of calling witnesses should 
be observed. Emperor v. Ahirannessa Bibi. 

84 I. C. 446 : A. I. R. 1925 Cal. 579. 

S. 238 — Same transaction — Offences 

triable joinllii. 

The charges against one accused under 
Ss. 3GG and 344-109, Penal Code, and the 
charges against the other accused under 
Ss. 3G8 and 344, Penal Code, can legally be 
tried together where there is a communitj' of 
interest or purpose between these two accused 
and the acts are so closely connected as to form 
one and the same transaction. Bhawani Palhak 
V. Emperor. 37 Cr. L. J. 496 : 

161 I. C. 869 ; 8 R. A. 295 : 
1935 A. W. R. 1308 : A. I. R. 1936 All. 253. 

— S. 238 ’(a)— Scope. 

Charges of kidnapping and wrongful confine- 
ment — Joint trial at first and subsequent sepa- 
rate trial — Defect in original cliarge is cured and 
trial is not illegal. Prilam Sinoh v. Emperor. 

33 Cr. L. T- 190 : 
135 I. C. 677 : 33 P. L. R. 483 : 

I. R. 1932 Lah. 149 : A. I. R. 1932 Lah. 203. 

S. 238, Sub-s. 2 — Scope — Alteration of 

charge — Accused charged under one section and 
convicted under another — Procedure, whether legal. 

Whether a person is originally charged with 
an offence under S. 452 of the Penal Code but 
the facts proved establish a case under S. 42G 
of the Code, a conviction under the latter 
section is justified by the provisions of 
S. 238 (2). Munnay Mirza v. Emperor. 

25 Cr. L. J. 1087 : 

81 1. C. 911 : A. I. R. 1925 Oudh 89. 

S. 239. 

See also (?) Cr. P. C. 1898, Ss. 177, 196-A, 
223, 233, 234, 235, 23G, 237, 
239. 

(ii) See Epidemic Diseases Act, 
1897, S. 3. 

(???) Penal Code, 18G0, S. 120-A, 

(???) Public Gambling Act, 1867, 

Ss. 2, 4, 5. I 

(t?) Punjab Act, 1903, S, 27. ' j 
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S. 239. 

Abetment. 

Defective charge. 

Discretion. 

Former part. 

Joinder of charges. 

Joint trial. 

Meaning of words. 

Non-compliance. 

Possession. 

Procedure. 

Same transaction. 

Scope. 

Separate transaction. 

Test. 

Transaction. 

S. 239 — Abetment — Joinl trial — Offence 

of attempting to use forged document and abetment 
of same. 

Where two persons are jointly concerned in 
the production in evidence of a forged . docu- 
ment, and are tried, "the one as the principal 
and the other for abetment, the trials should 
be separate. The Court ought not, in such a 
case, to assume that the evidence against the 
two accused is the same and that it must neces- 
sarilj’^ come to the "same finding in the two 
cases. Kadhe Mai v. Emperor. 

20 Cr. L. J. 634 : 
52 I. C. 394 : 17 A. L. J. 893 : 
42 All. 24 : A. I. R. 1920 All. 358. 

S. 239 — Defective charge— Effect. 

Where a charge does not specify the particular 
articles for the possession of which the accused 
is prosecuted, the charge is defective, but the 
defect is curable under S. 537. Emperor v. 
ShakuT. 36 Cr. L. J. 1206 : 

157 I. C. 562 : 1935 O. W. N. 911 : 
1935 O. L. R. 483 : 8 R. O. 23 : 
A. I. R. 1935 Oudh 475. 

S. 239 — Discretion — Joinl trial — Princi- 
pal offender and abettor. 

Under S. 239, judicial discretion has been 
given to the Court to tr 3 '^ the principal offender 
and the abettor eitlier jointlj’^ or separately ; 
and the manner in which this discretion should 
be exercised, must depend on the facts of each 
case. Diourka Singh v. Emperor. 

16 Cr. L.J. 348 : 
28 I. C. 732 : 19 C. W. N. 121 ; 
A. I. R. 1915 Cal. 743. 

S. 239 — Discretion — Joini trial. 

S. 239 confers a discretion upon a lilagistrate 
to try persons accused of an offence before 
him either jointly or separatelj'. But where 
he has not exercised a wise discretion, the High 
Court will interfere. Dlwliomal Karumal v. 
Emperor. 37 Cr. L. J. 716 : 

162 I. C. 863 ; 8 R. S. 175 : 
A. I. R. 1936 Sind 47. 

Ss. 239, 429— Discretion— Discretion of 

Magistrate to try persons accused of one offence, 
jointly or separately — High Court, when shall 
interfere. 

S. 239, Cr. P. C. confers a discretion upon 
a Magistrate to try persons accused of an 
offence before him either jointly or separately. 
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That is clear from the expression ‘may’ 
which appears in S. 239. But the discretion 
vested in tlic trying Magistrate is to be 
exercised by him judiciallj', and according to 
certain well-established principles. Where 
the trial Court has judicially exercised the 
discretion vested in it, the High Court 
will not interfere. But where it has not 
exercised a wise discretion in directing the 
spliting of a case against several accused, 
the High Court will interfere. DhoUomal 
Karoomal v. Emperor. 37 Cr. L. J. 716; 

162 I. C. 863 : 8 R. S. 175 : 

A. I. R. 1936 Sind 47. 

S. 239—“ Former part ” in S. 239, 

meaning of. 

The expression “ former part ’’ in the direc- 
tion at the end of S. 239, Cr. P. C., that 
“ the provisions contained in the former 
part of this chapter shall, so far as may be, 
apply to all such charges ’’ means the part 
under the heading “ form of charge ” prior 
to the part headed “ joinder of charges. ’’ 
S. 234, therefore, will not control the provi- 
sions of S. 239 of the Cr. P. C. Bishamhhar 
Nath Tandon v. Emperor. 26 Cr. L. J. 1602 : 

90 I. C. 706 : 2 O. W. N. 760 : 

A. I. R. 1926 Oudh 161. 

S. 239 — Joinder of charges — Same tran- 
saction — Misjoinder — Jllegalitn. 

Four persons were discovered committing 
theft. They ran away and lay in wait, at 
a short distance, for the persons who had 
surprised them. When the latter passed near 
the spot, they were attacked by the thieves, 
and one of them was killed by two of the 
latter. Subsequently three more persons came 
up and joined two of the thieves in beating 
the companions of the deceased and thereby 
committed riot : Held, (1) that the riot did 
not form part of the same transaction with 
the theft and the murder, and could not be 
tried, jointly with those two offences; (2) that 
the four persons who had gone to commit 
theft were 'prepared to use force in the event 
of any interference with them, and that the 
fatal assault on the deceassd was made simply 
because he and his companions had prevented 
the thieves from taking away their booty ; 

(3) that the two acts were connected together 
bj’ proximit 3 ' of time, community of criminal 
intent and the relation of cause and effect, 
and ,they constituted the same transaction ; 

(4) that, therefore, they could be tried jointlj' 
at one trial. Mohammad Shah v. Emperor. 

23 Cr. L. J. 268 : 

66 I. C. 332. 

■. S. 239 — Joint trial. 

A joint trial of different sets of persons 
under Ss, 401 and 413, Penal Code, is illegal. 
Arjan Das v. Emperor. 33 Cr. L. J. 584 : 

138 I. C. 424 : 33 P. L. R. 736 : 

I. R. 1932 Lab. 488 ; A. I. R. 1932 Lah. 486. 

S. 239 — Joint trial. 

A joint trial of six persons, for offences 


Cr. P. CODE (1898), S. 239 

under Ss. 395 and 412, Penal Code, can be 

justified. Emperor v. Tcrhi. 

36 Cr. L. J. 1467 : 
158 I. C. 913 : 1935 O. W. N. 1153 : 
1935 O. L. R. 624 : 8 R. O. 135 : 
A. I. R. 1936 Oudh 108. 

S. 239 — Joint trial. 

A joint trial of the accused where some are 
being tried for an offence under S. 4 and 
others under .S. 5 of the Bombay Prevention 
of Gambling Act, is not bad in law. 
Emperor v. Abasbhai Abdulhusscin. 

27 Cr. L. J. 503 ; 
93 I. C. 967 ; 28 Bom. L. R. 272 : 
50 Bom. 344 : A. I. R. 1926 Bom. 195. 
S. 239 — Joint trial. 

Absence of consultation or communitj’- of 
purpose amongst accused — Joint trial, is not 
justifiable. In re : Amolak Mnlchand. 

34 Cr. L. J. 1175 (1) ; 
146 I. C. 116 (1) : 16 N. L. J. 196 : 
6 R. N. 74 : A. 1. R. 1933 Nag. 368. 

■ S. 239 — Joint trial — Allegations against 

t:co accused mutualUj c.rclnsive. 

Where the allegations against two accused 
persons are mutually exclusive, e., where 
the allegation is that either one or the other 
committed the offence, they cannot be tried 
together. Kyaxo Dwe v. Emperor. 

24 Cr. L. J. 750 : 
74 I. C. 78 : A. I. R. 1923 Rang. 67. 

S. 239 — Joint trial — Alternative charge 

for offence or abetment, xuhether charge for single 
o'fcncc or tivo offences — Joint trial of tioo 
persons on three alternative charges of cmbetxzle- 
inenl or abetment thereof — Legality of trial — Ss. 
23G, 239 — Scope of. 

A charge in the alternative for an offence or 
abetment thereof is not a charge for a single 
offence but one for two different offences. 
Where two persons who were charged with 
three alternative charges of embezzlement or 
abetment thereof were tried together -.'Held, 
that the trial was really for six offences and 
entirely illegal. Janeshar Das v. Emperor. 

30 Cr. L. J. 687 : 
116 I. C. 794 ; I. R. 1929 All. 618 ; 
1929 A. L. J. 329 : 51 All. 544 : 

A. I. R. 1929 All. 202. 

S. 239 — Joint trial — Breaches of notices 

by different persons. 

Where notices are issued to several prostitutes 
residing in separate but adjoining houses 
preventing disorderly persons from frequent- 
ing their houses, a joint trial of them for the 
breaches of those notices is illegal. Aisho v. 
Emperor. 27 Cr. L. J. 465 : 

93 I. C. 689 : 8 L. L. J. 80 : 
7 Lah. 168 : 27 P. L. R. 188 : 
A. I. R. 1926 Lah. 248. 

S. 239 — Joint trial — Burma Anti- 

BoycoU Act (F of 1922), Ss. 4 (a), (c) — Boycott 
and promotion of boycott — Joinder of charges 
— Same transaction. 

Under S. 239, two or more persons can be tried 
together for offences committed in the course 
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of the same transaction, and it is not neces- 
sary that tl)c offences should have been 
committed simultaneously or -within a short 
interval of each other, but there must be a 
continuity of purpose of action running 
through all of them. The determining factor 
as to the legality of a joint trial is not its 
result. When a proposal for a bycott is made 
by the President of an Association, and, 
shortly afterwards, the Secretary and a 
member take joint action to bycott the person 
against whom the resolution is directed, the 
inference is tliat they are acting in further- 
ance of a common purpose, or, in other words, 
that thej’ are taking part in a conspiracy. 
Acts done in pursuance of such a conspiracy 
must be deemed to be part of the same 
transaction within tiie meaning of S. 239, and 
the joint trial of persons responsible for such 
acts is, therefore, permissible for offences 
under S. i (a) and 4 (c) of the Burma Anti- 
Boycott Act. 'Where several persons are tried 
together for proposing and promoting a boy- 
cott under the Burma Anti-Boycott Act, the 
mere acquittal of I lie proposer docs not render 
the joint trial illegal, nor does it involve the 
acquittal of the persons charged with promot- 
ing tlie boycott. Emperor v. Nga Aung Gt/aio. 

25 Cr. L. J. 270 : 

76 I. C. 830 : 2 Bur. L. J. 224 : 

1 Rang. 604 : A. I. R. 1924 Rang. 38. 

S. 239 — Joint trial. 

• 

Criminal misappropriation — Misappropriation 
of three items by one accused and of two by 
tlie other — Independent transaction — Joint 
trial is illegal. Ganesh Prasad v. Emperor. 

34' Cr. L. J. 215 : 

141 I. C. 338 (2) : 11 Pat. 779 : 

I. R. 1933 Pat. 72 ; A. I. R. 1933 Pat. 91. 

S. 239 — Joint trial — Dacoilij %oith mur- 
der. 

Where the allegation of the complainant 
against the two sets of accused persons is that 
they committed dacoity with murder, the 
IMagistrate has power to try them together 
under S. 239. U. Po Yonc v. Emperor. 

34 Cr. L. J. 1185 : 

146 I. C. 196 : 

6 R. Rang. 78 ; A. I. R. 1933 Rang. 271. 

S. 239— Joint trial— Excise Act {XII of 

1896), Ss. 48, 53 — Joint trial of persons scparalehj 
accused of offences under the tioo sections — Con- 
viction to he set aside — Accused raising no objec- 
tion to joint tiial — Possession by 7nistress in house 
furnished by her protector — Presumption — Po- 
ssesssion on account of protector. 

Where the illicit possession of cocaine by A is 
unconnected with its illicit sale by B, the joint 
trial of A and B under Ss. 48 and 53 of Act XII 
of 1896 is illegal and a conviction based upon 
such trial will be set aside notwithstanding that 
the accused raised no objection to the joint 
trial. When a man furnishes a house for his 
mistress’ occupation, he may reasonably be 
presumed to be in possession of all articles 
therein which can reasonably be inferred to 
belong to him or to be in the possession of his 
mistress on his behalf. But the inference 
must be inapplicable to articles of which the i 


Cr. P. CODE (1898), S. 239 

mistress is in possession illegally or cont- 
rary to-the provisions of law, especially when 
the article in question is such that he might 
well remain in ignorance that it was in his mis- 
tress’s ])ossession. Banwari Lai v. Emperor. 

15 Cr. L. J. 172 : 
22 I. C. 748 ; 97 P. L. R. 1914 : 
25 P. W. R. 1914 Cr. : 20 P. R. 1914 Cr. ; 

A. I. R. 1914 Lah. 455. 

S. 239 — Joint trial. 

In answer to a charge of rioting and other 
offences alleged to Iiave been committed during 
the course of the riot, the accused set up a 
defence which accepted the position that what- 
ever took place was part of one transaction : 
Held, that the' Court was entitled to act upon 
the admission of the accused and a joint trial 
of the accused in respect of all the offences was 
justified. Gayan Singh v. Emperor. 

26 Cr. L. J. 29 : 
83 I. C. 509 : A. I. R. 1923 All. 277. 

S. 239 — Joint trial — Kidnapping and 

rorongful confinement. 

Quaere. — Whether the offence of kidnapping 
and wrongful concealment by different persons 
could bo tried together. Pritam Singh v. Empe- 
ror. 33 Cr. L. J. 190 : 

135 I. C. 677 : 33 P. L. R. 485 : 

I. R. 1932 Lah. 149 : 
A. I. R. 1932 Lah. 203. 

S. 239 — Joint trial. 

Legality of joint trial depends on the accusa- 
tion and not on tlie result of the trial. Ram 
Das V. Emperor. 35 Cr. L. J. 1349 : 

151 I. C. 442 : 1934 A. L. J. 852 : 

7 R. A. 163 : A. I. R. 1934 All. 61. 

S. 239 — Joint trial — Objection when to 

be taken. 

Objections to joint trial or any other kind of , 
procedure, which is alleged to prejudice the 
accused, sliould be taken when the charge is 
made, before the .Tudge goes into the merits. 
Emperor v. Balgobind. 

17 Cr. L. J. 477 : 
36 I. C. 157 : A. I. R. 1916 All. 102. 

S. 239 — Joint trial — Offences of rape and 

attempt to commit rape. 

The offences of rape and an attempt to commit 
rape can be tried together jointly when they 
arc commitled in the same transaction. Akbar 
V. Emperor. 21 Cr. L. J. 306 : 

30 P. R. 1919 Cr. .- 55 I. C. 466 : 

. A. I. R. 1920 Lah. 364. 

S. 239 — Joint trial. 

Offences under different sections of Dangerous 
Drugs Act committed on different occasions — 
.Joint trial is illegal and defect cannot be cured 
bv S. 5.17. Tankin Hin v. Emperor. 

35 Cr. L, J. 1234 : 
151 1. C. 99 : 36 Bom. L. R. 495 : 

7 R. B. 40 : A. I. R. 1934 Bom. 255. 

S. 239 — Joint trial — Offences xinder 

Factories Act. 

Offences under Ss. 41 (h) and 41 (j) of the 
Factories Act are offences of the same kind 
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within the meaning of S. 239 (c). J. Asnrioala 
V. Emperor. 33 Cr. L. J. 274 (2) ; 

136 I. C. 289 : 13 P. L. T. 252 : 

I. R. 1932 Pat. 65. 
A. I. R. 1932 Pat. 188. 

S. 239 — Joint trial — Offences under 

S. 40G and 174, Penal Code. 

Tiie joint trial of tlie accused under Ss. -JUG 
and 17-1, Penal Code, tlie oCfences not being 
committed in tlie course of the same trans- 
action, is illegal. The mere fact that the 
accused has been acquitted of the charge under 
S. 40G does not make his trial under S. 17-1 ille- 
gal. Dhan Singh v. Emperor. 36 Cr. L. J. 676 : 

155 I. C. 163 : 35 P. L. R. 653 : 
7 R. L. 646 : A. I. R. 1934 Lah. 630. 
S. 239 — Joint trial. 

Penal Code (xVet XLV of 18G0); Ss. 215, 411— 
Joint trial of person charged under Ss. 215 and 
411 with person charged under S. -Ill alone — 
No evidence to show any connection between 
the two accused — Joint trial held illegal. 
Pirano Lakho v. Emperor. 35 Cr. L. J. 153 : 

146 I. C, 649 : 6 R. S. 70 : 
A. I. R. 1933 Sind 352. 

S. 239 — Joint trial — Persons accused of 

same offence committed in same transaction — 
Commission of another offence of same kind 
jointly within 12 months — Charges for same offence 
against all — Conviction of one under different 
offence — Joint trial, held not illegal. 

Certain persons were accused of the same 
offence committed by them in the course of the 
same transaction. They were also accused of 
having committed another offence of the same 
kind committed by them jointly within a period 
of 12 months from the previous offence, each 
of the two offences being committed by them 
jointly. Charges were framed in case of all 
the accused in respect of the same offence but 
one of them was convicted for a different 
offence than one in charge : Held, that the 
joint trial of all the accused jointly was not 
illegal. Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Raghu Lai. 

37 Cr. L. J. 728 : 
162 I. C. 943 : 39 C. W. N. 741 ; 
62 Cal. 946 : 8 R. C. 975. 

S. 239 — Joint trial — Prosecution, duty 

of — Eaeoity and possession of property stolen — 
Joint trial, whether permissible. 

A separate trial being the rule and a joint 
trial the exception, it is always for the prose- 
cution to justifj' a joint trial. 'Where the 
evidence establishes an offence of dacoity and 
two offences of dishonest possession of stolen 
property knowing it to have been stolen in 
the commission of dacoity, all the offences 
must be held to have been committed in the 
same transaction, and a joint trial of the 
several persons participating in such offences 
is permissible under the provisions of S. 239. 
Durga Prasad v; Emperor. 24 Cr. L. J. 149 : 

71 1. C. 501 : 20 A. L. J. 981 : 
45 All. 223 : A. I. R. 1923 All. 126. 

S. 239 — Joint trial — Public Gambling Act 

{Act III of 1867), Ss. 3, 4 — Offences under — Joint 
trial, legality of. 
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IVhen a gambling den is raided and some 
j persons arc found gambling therein in the 
I presence of the owner or occupier of the 
I house in which gaming is going on. the 
offence of the keeper is so intimately con- 
nected with that of the players that the 
two must be regarded as part and ijarcel 
of the same transaclion. Such cases are 
within the purview of S. 239 and all the 
offenders, whether keepers or gamblers can 
be proceeded against in the same trial. 
Bhana IMal v. Emperor. 20 Cr. L. J. 21 9 : 

49 I. C. 79 : 6 P. R. 1919 Cr. 
49 P. L. R. 1919 : 9 P. W, R. 819 Cr. 

A. I. R. 1919 Lah. 204. 

S. 239 — Joint trial — Receiving properly 

obtained by dacoity. 

A joint trial of persons accused of offences 
under S. 412, Penal Code, is illegal. Behari 
V. Emperor. 26 Cr. L. J. 1291 : 

89 I. C. 155 : 2 O. W. N. 330 : 
12 O. L. J. 339 : A. I. R. 1925 Oudh 452. 

S. 239 — Joint trial — Receiving stolen 

properly. 

Receiver from receiver of stolen propertj’ — 
Joint trial with receiver and actual thieves — 
Accused is likely to be prejudiced by joint trial 
— Separate trial is proper. Keshowetas Utain- 
chand Shadija v. Emperor. 35 Cr. L. J. 205 (2) : 

146 I. C. 936 : 27 S. L. R. 461 : 
6 R. S. 102 (1) : A. I. R. 1933 Sind 390. 

S. 239 — Joint trial — Receiving stolen 

properly. 

Where several articles stolen at one theft 
arc received by different persons, all or any 
of the receivers arc triable jointly for the 
offence of receiving stolen property. Emperor 
V. Shahur. 36 Cr. L. J. 1206 : 

157 I. C. 562 ; 1935 O. W. N. 911 : 
1935 O. L. R. 483 : 8 R. O. 23 : 
A. I. R. 1935 Oudh 475. 

S. 239 — Joint trial — Receiving stolen 

property — Transactions different — Procedure. 

Unless the receiving of stolen goods is joint, 
persons cannot be tried jointly for receiving 
them under S. 239 merely because the goods 
were stolen in one theft, inasmuch as the 
acts of receiving in such a case by different 
persons on different occasions at different 
places are not only different offences but 
different transactions in themselves. Emperor 
V. Balgobind. 17 Cr. L. J. 477 : 

36 I. C. 157 : A. I. R. 1916 All. 102. 

S. 239 — Joint trial — Rioting — Trial of 

opposite parlies in one trial, legality of. 

Where the common object of two opposing 
parties charged with rioting is the same, i. e., 
to take possession by force of the same 
property, the trial is not illegal. Emperor v. 
Mangat. 21 Cr. L. J. 562 : 

57 I. C. 82 : 18 A. L. J. 744 : 
2 U. P. L. R. All. 315 : 
A. I. R. 1920 All. 135. 

S. 239 — Joint trial of different persons 

under Ss. 368 and 366, Penal Code, is bad in 
larv. 



i7&§- 


i^9i ALL INDIA CRIMINAL DIGEST (1904—1940) 


Cr. P. CODE (1898), S. 239 

S. 8G8 only applies -whcic abduction or 
kidnapping has been completed and the 
wrongful concealment follows upon such 
completed abduction. Joint trial, therefore, 
of different persons under Ss. 3G8 and 3GG, 
I. P. C. is bad, the two acts not forming 
part of the same transaction ; A. I. 11. 1928 
Lah. 751 and A. I. R. 1924 Cal. .389, Expl. 
and Disl. JS’mvab Khan v. Emperor. 

A. I. R. 1929 Lah. 496. 

S. 239 — Joint trial — Joint trial of 

persons in possession of portions of stolen proper- 
tp — Aeciised aeting in eoneert and in joint 
eontrol of property. 

AVhere part of a stolen property was found 
in the possession of one person and another 
part in the possession of another, and it was 
proved that both had been acting in concert 
and had joint control over the property : 
Held, that their joint trial was not illegal. 
Jadnnandan Prasad v. Emperor. 

17 Cr. L. J. 234 : 
34 I. C, 650 ; 1 P. L. J. 64 : 
A. I. R. 1916 Pat. 250. 

S. 239 — Joint trial of primary offender 

and abettor— Discharge of abettor— Order set 
aside in revision— Trial against other accused 
proceeding— Procedure— Abettor, joint trial of, 
lohelhcr proper. 

Accused Nos. 2 to 5 were tried for the offence i 
of grevious hurt and accused No. 1 of abet- 
ment. Accused No. 1 was discharged and a 
charge was framed against the others. The 
order of discharge M’as set aside in revision. 
Meanwhile the trial of the other accused had 
further proceeded after charge : Held, that 
the joint trial of all the accused could not be 
resumed but the trial of the first accused ' 
must be conducted separately. Stibbayya 
Pillai V. Sesha Iyer. 31 Cr. L. J. 457 : 

122 I. C. 786 : 1929 M. W. N. 796 : 
57 M. L. J. 754 : 30 L. W. 736 : 
A. I. R. 1930 Mad. 102. 

S. 239 — Joint trial of principal offender 

and abettor. 

Obiter. — Ordinarily, tlic correct course is to try 
an abettor with the primary offender or offenders 
and where no reason to the contrary appears, 
the enabling provisions of S. 239 should be 
availed of. Subbayya Pillai v. Sesha Iyer. 

31 Cr. L. J. 457 ; 
122 I. C. 786 : 1929 M. W. N. 796 : 
57 M. L. J. 754 : 30 L. W. 736 : 
A. I. R. 1930 Mad. 102. 

S. 239 — Joint trial of several accused 

for offences not arising out of same transaction, 
legality of. 

If accused persons have been wrongly tried 
together in respect of offences which cannot be 
jointly tried together legally in point of law, 
the conviction so obtained against them is 
illegal and void and cannot stand. It is not a 
mere irregularity ; it is a question of sub- 
stance, and not of form. If several accused 
start together for the same goal, this sulHces 
to justify their joint trial under S. 239, even 
if incidentally one of those jointly tried has 
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done an act for which the others may not be 
responsible. Tepanidhi Gobinda Chandra v. 
Emperor. 21 Cr. L. J. 161 (b) : 

54 I. C. 769 : 5 P. L. J. 11 : 
1 P. L. T. 180 : A. I. R. 1920 Pat. 230. 

S. 239 — Joint trial of several offenders. 

The joint trial of several offenders, except in 
cases strictly covered by S. 239, Cr. P. C., is 
fatal to the validity of the trial. S. 239 
discussed and explained. Emperor v. Bahvant 
Singh. 8 Cr. L. J. 11 : 

4 N. L. R. 71. 

S. 239 — Joint trial of thief and receiver 

of stolen property. 

Where the offence of receiving stolen property 
is not committed simultaneously with the 
offence of theft, the joinder of charges is illegal. 
Emperor v. Sunder Singh. 2 Cr. L. J. 37 : 

3 P. R. Cr. 1905 : 6 P. L. R. 102. 

S. 239 — Joint trial of two accused for 

cheating — Conspiracy — One transaction. 

\ Where it was alleged that the accused, the 
Kulkarni and the Patil of a village, conspired 
together and cheated certain persons on the 
same day, by asking them to pay certain sums 
in excess of what was properly payable by 
them as assessment : Held, that there being 
clear proximity of time and space, clear 
continuity of action and sufficiently specific 
community of purpose, the offences committed 
by the accused must be held to be committed 
in the same transaction and the joint trial of 
the accused was not illegal. Empcror.v. Madhav 
Laxman. 20 Cr. L. J. 71 (b) : 

20 Bom. L. R. 607 : 43 Bom. 147 : 

A. I. R. 1918 Bom. 117. 

S. 239— Joint trial or separate trial — 

Discretion of Court — High Court’s power to set 
aside conviction. 

Under S. 239 (d), discretion'is given to a Court 
to try certain persons either jointly or separate- 
ly. The manner in which this discretion 
should be exercised, must depend on the facts 
of each case, and the High Court on a con- 
sideration of the circumstances of the case 
has power to hold that the accused should not 
have been tried jointly, and can set aside the 
convictions and sentences with or without 
directing a re-trial should it think fit. Even 
where Ss. 235 and 239 of the Code justify a 
joinder, it should not be resorted to if there 
is risk of embarrassment to the defence. Rash 
Behari Shaxo (Handa) v. Emperor. 

38 Cr. L. J. 545 ; 
168 I. C. 657 : 41 C. W. N. 225 : 
9 R. C. 853 : A. I. R. 1936 Cal. 753. 

S. 239 — Joint trial — Same transaction — 

Accused conspiring to j)rocure conviction of 
innocent persons — Several acts linked together by 
one design though done at intervals. 

Five accused persons. A., B., C., D. and E., 
finding that a robberry was committed and 
that cash and ornaments worth a very large 
sum w'ere stolen, aided and abetted each other 
inducing a young man, P., whom they knew to 
be entirely innocent of the offence, for the 
consideration of a bribe of Rs. lOO, falsely to 
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confess to complicity in the crime, and to 
acquiesce in being prosecuted for it, the object 
being to share the loot witli the real thieves. To 
this end, the accused wrongfully confined F., 
fabricated false evidence in order to procure his 
conviction, knowingly instituted a false prose- j 
cution against him and in that prosecution , 
gave false evidence in order to secure his 
conviction, .-Ml the five accused were jointly 
tried. A. was convicted of ^fabricating and 
giving false evidence to procure conviction of 
an offence, of wrongful confinement and of 
causing criminal proceedings to be instituted 
against a person without just or lawful ground. 
E. was convicted of giving false evidence with 
intent to procure conviction of the same offence 
as A. intended. It was urged that the joint 
trial of A. and Ei was illegal : 2Ie/d, that "the 
joint trial of A. and E. was not illegal iuasmucli 
as (a) S. 239, Cr. P. C., was distinctly applicable 
and, in the circumstances of the case, tlie joint 
trial was not only legal but was demanded in 
the interest of public time and public con- 
venience ; (6) there was one sustained and 

continuous plot for screening the real offenders 
in the robbery and of exposing an innocent 
man to a false charge with a view that accused 
or some of them might participate in the stolen 
property ; to secure this end various means had 
to be adopted, one of the means, a mere incident 
in the whole transaction, being the giving 
of false evidence in the prosecution of F. ; (c) ' 
accusation against all the accused was that they 
carried out a single scheme by successive 
acts done at intervals, but there was complete 
unity of project and the whole series of acts 
were so linked together by one motive and 
design as to constitute one transaction within 
the meaning of S, 239. Emperor v. Ganesh 
Naratjaii DiUthil. 13 Cr. L. J. 833 : 

, 17 I. C. 705 : 14 Bom. L. R. 972. 

S. 239 — Joint trial — Same transaction — 

Identity of purpose. 

Where certain persons arc witnesses on the 
same side in a criminal case and all give 
evidence on tlie same point and to the same 
( effect, to prove the same fact, the evidence 
iin the case of all the witnesses is given 
in the same transaction within S. 239, 
Cr. P. C., so as to make a joint trial of 
such persons for perjury legal. There is the 
most obvious identity of purpose in such a case. 
For a joint trial under S. 239, identity of pur- 
pose is sufficient. Communitj' of purpose in 
the sense of conspiracy is not in any way neces- 
sary, though if it is present, its presence will 
be a further element supporting a finding 
that offences were committed in the same 
transaction. There are only two methods pro- 
vided by law for conducting a trial or trials of 
several accused. Either the trials must be 
separate if the law requires them to be 
separate or they may be and ordinarily will be 
joint, if the law permits them to be joint, 
unless for some particular reason the Judge 
considers that the trials should be held sepa- 
rately. It is very dangerous and not in 
accordance with law for a Judge, with 
the very best intentions, to follow some proce- 
dure which is' really neither one nor 
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the other of the two procedures provided by 
law. Rafi-uz-zaman v. Chhotey Lai. 

27 Cr. L. J. 445 ; 
93 I. C. 237 : 24 A. L. J. 472 : 48 All. 325 ; 

A. I. R. 1926 All. 334. 

S. 239 — Joint trial — Same transaction. 

It suffices for the purpose of justifying a joint 
trial that the accusation alleges offences com- 
mitted by each accused to have been committed 
in the same transaction, within the meaning 
of S. 239. It is not necessary that the charge 
should contain the statement as to the trans- 
action being one and the same. It is the 
tenour of the accusation and not the wording 
of the charge that must be considered as the 
test. In S. 239 a scries of acts separated by 
intervals of time are not c.xcliided, provided 
that the object of those jointly tried has 
throughout been directed to one and the same 
objective. If the accused started together for 
the same goal, this suffices to justify the joint 
trial, even if incidentally, one of those jointly 
tried has done an act for which the other may 
not be responsible. The foundation for the 
procedure in the section is the association of 
persons concurring from start to finish to attain 
the same end. Emperor v. Dalto Hanmant. 

2 Cr. L. J. 578 : 
7 Bom. L. R. 633 : 
I. L. R. 30 Bom. 49. 

S. 239 — Joint trial— Same transaction. 

Where stolen property is criminally disposed 
of by one person and at the same time and 
place dishonestly received by another, the 
offences of criminal disposal (S. 414, Penal 
Code), and dishonest receiving (S. 411, Penal 
Code) form part of the same transaction and 
the two persons can be tried jointly at one 
trial. Emperor v. Kesliav Krishna. 

1 Cr. L. J. 330 : 
6 Bom. L. R. 361. 

S. 229— Joint trial — Sedition — Joint trial 

of printer and publisher, legality of. 

The printer and the publisher of a pamphlet 
alleged to be seditious can be tried jointly for 
an offence under S. 124-A of the Penal Code. 
Emperor v. Shantaram Mirajker. 

29 Cr. L. J. 683 : 
110 I. C. 235 : 30 Bom. L. R. 320 : 

A. I, R. 1928 Bom. 139. 

S. 239 — Joint trial -Several tenants 

holding separate lands charged with mischief, 
joint trial of. 

Where five tenants who act in concert are 
charged with the offence of mischief, committed 
in respect of different plots in their respective 
possessions, they can be jointly tried under 
S. 239," Cr. P. C. Emperor \. Lalli Gopc, 

18 Cr. L. J. 687 : 
30 I. C.'335 : 1 P. L. W. 691 : 
A. I. R. 1917 Pat. 522. 

S. 239 — JoUil trial. 

Six persons were tried together and convicted 
under S. .'iOO, Penal Code, in respect of two 
petitions filed by them in criminal case 
containing objectionable remarks against the 
character of the complainant. One of the 
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petitions was filed bj' four of the accused and 
the other petition was filed by the remaining 
two. The wording of the petitions was 
different but the substance of the allegation 
against the complainant was the same, the peti- 
tions were signed by the same Pleader, and they 
were presented on the same day, in the same 
case, and apparently at the same time : Held, 
that the joint trial was not bad in law. Banga 
Chandra Dc w Annoda Charan Chowdhury. 

23 Cr. L. J. 685 : 
69 I. C. 269 : 35 C. L. J. 527 : 
A. I. R. 1922 Cal. 76. 

S. 239 — Joint trial. 

The section lays down the cases where there 
may be a joint charge for which certain I 
persons may bo tried together. Niranjan v. j 
Emperor. 35 Cr. L. J. 1224 ; ' 

150 I. C. 1140 : 1934 A. L. J. 658 : 

4 A. W. R. 294 : 7R. A. 86 ; 
A. I. R. 1934 All. 811. , 

S. 239 — Joint trial — Theft — Discovery of i 

stolen property — Joint trial, legality of. j 

Where practical, the thief and the person . 
who receives stolen property should be tried | 
together and such trial is not in contraven- j 
tion of the provisions of S. 239. If the evi- | 
dence shows that the act of guilty receipt | 
is separated by a clean cut from the act of i 
theft, exception as to the legality of a joint I 
trial may be taken with success. But where 
a thief has taken the property stolen to a 
receiver, the difference affects only tlie 
mode of proof and the act of receipt has, 
unless shown otherwise, a necessary connec- 
tion with the theft. Emperor v. Bhima. 

17 Cr. L. J. 159 : 
33 I. C. 639 : 14 A. L. J. 344 : 
38 All. 311 : A. I. R. 1916 All. 321. 

S. 239 — Joint trial. 

Three persons charged under S. 411, I. P. C., 
for same offence— One of them charged for 
two more offences also under S. 411 — Joint 
trial of all three held not illegal. Niranjan 
V Emperor. 35 Cr. L. J. 1224 : 

150 I. C. 1140 ; 1934 A. L. J. 658 : 

4 A. W. R. 294 ; 7 R. A. 86 : 

A. I. R. 1934 All. 811. 

S. 239 — Joint trial. 

Trial of accused charged under S, 211, Penal 
Code, along with persons charged with attempt- 
ing to bribe doctor. Procedure is illegal. But 
if no prejudice is caused High Court, will not 
interfere. Faiz Alam v. Emperor. 

35 Cr. L. J. 1410 : 
151 1. C. 816 : 7 R. Pesh. 37 : 

A. I. R. 1934 Pesh. 112. 

S. 239 — Joint trial. 

Two persons accused of an offence ought not 
to be tried together if the prosecution cases 
against them are mntually exclusive. Jntaj 
Khan v. Emperor. 35 Cr. L. J. 1312 : 

151 I. C. 406 : 7 R. Rang. 71 : 

A. I. R. 1934 Rang. 193. 

S. 239 — Joint trial — Unity of criminal 

behaviour actuated by common intention on part 
of all accused to extort — Accused, whether triable 
jointly. 
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IVhere what was alleged by the prosecution 
was that there was unity of criminal behaviour 
actuated by a common intention to extort 
confession, all the accused persons would be 
jointly triable under S. 239. The unity of 
criminal behaviour and the common intention 
prompting it would render all that was done 
in furtherance of an object as a part of one 
transaction. If there is the additional ele- 
ment in tl)is case of proximity in time as well, 
the necessity of a joint trial is strengthened. 
Provincial Government, Central Provinces and 
Bcrar v. Dina Nath. 41 Cr. L. J. 27 ; 

184 I. C. 412 ; 1939 N. L. J. 373 : 

I. L. R. 1939 Nag. 644 : 12 R. N. Ill ; 

A. I. R. 1939 Nag. 263. 

S. 239 — Joint trial — Validity, test of. 

The lest to be applied for judging of the 
validity of a trial which purports to have 
taken place under the provisions of S. 239, is 
the accusation made and not the result of 
the trial. In order to decide,' therefore, 
wliether several persons can be lawfully tried 
jointly with having committed offences form- 
ing parts of the same transaction , the Court 
has to look to the accusation, that is to say, 
the prosecution case as set forth in the charges, 
and if according to that case, the offences are 
such as could be regarded as parts of the 
same transaction, it will be justified in hold- 
ing a joint trial. The matter must be looked 
at as it appeared to the Magistrate at the 
time when he framed the charges and not to 
the state of affairs long after the trial had 
I proceeded on its way leading to the convic- 
' tions of the accused. Where, therefore, hav- 
, ing regard to all the facts before the Magistrate 
. at the time when he was framing the charges 
against the accused as directed by S. 254, 

; Cr. P. C,, he was acting judicially and properly 
j exercising the discretion given him by S. 239, 
it cannot be held that there was illegality in 
the joint trial as to warrant quashing of pro- 
ceedings, especially when no prejudice was 
caused to the accused on account of the alleged 
irregularity. Bash Behari Share (Handa) v. 
Emperor. 38 Cr. L. J. 545 : 

168 I. C. 657 : 41 C. W. N. 225 : 

9 R. C. 853 : A. I. R. 1936 Cal. 753. 

S. 239 — Joint trial. 

Whenever the applicability of S. 239 is doubful 
it is better that the accused should be tried 
separately. In re : Samiullah Sahib. 

27 Cr. L. J. 1381 : 

98 I. C. 597 : 51 M. L. J. 692 : 

24 L. W. 848 : 38 M. L. T. 37 : 

A. I. R. 1927. Mad. 177. 

S. 239 — Joint trial. 

Where accused 1 to 3 were charged under 
S. 302, 1. P. C., for murder and accused 3 was 
further charged in the alternative under S. 201, 

I. P. C., for helping accused 1 and 2 in disposing 
^of the corpses with the intention of screening 
the offenders : Held, that the trial was not 
illegal for misjoinder of charges and persons. 
Emperor v. Ghulam. 8 Cr. L. J. 191 : 

1 S. L. R. 73. 

Ss. 239, 423— Joint trial— Perjury eom- 
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milled in course of same Iransaclion — Persons 
verifying false slalcmcnl and zuilness perjuring in 
pursuance of same design — Joint trial is legal. 
There may be cases of perjury which are 
committed in the course of the same transac- 
tion and which, tlicrefore, may be jointly 
tried. Where the offence of verifying a false 
statement is done jointlj’ by two persons in 
pursuance of a common object, the offences 
are committed in the course of the same 
transaction. When perjur 3 ' is committed bj' 
witnesses in the course of the same trial and ob- 
viously in pursuance of the design and defence 
set out in the written statement, these actions 
form part of one conspiracy and hence one 
transaction. The joint trial of these persons 
is, therefore, legal especially as there 
is identitj' of purpose and pre-arrange- 
ment. Nalluisingh v. Emperor. 

38 Cr.L. J. 455 : 

167 I. C. 845 : 1. L. R. 1937 Nag. 102 : 

9 R. N. 222 : A. I. R. 1936 Nag. 263. 

Ss. 239, 537 — Joint trial — Misjoinder 

of charges — Thief and receiver of stolen properly, 
whether can be jointly tried — Same transaction. 

The' joint trial of thieves and receivers of 
stolen properties is illegal unless the offences 
charged were committed in the course of the 
same transaction within the meaning of S. 239. 
Where propertj’ is stolen and the proceeds of 
the theft are separatclj* received at different 
times bj’ different persons, these persons cannot 
be tried together. Old Bhusan Adhikari v. 
Emperor. 20 Cr. L. J. 394 : 

50 I. C. 1002 ; 29 C. L. J. 212 : 

23 C. W. N. 463 : 46 Cal. 741 : 
A. I. R. 1919 Cal. 249. 

S. 239 (a) (e) — Joint trial— Persons 

charged luilh offence under S. 457 or S. 460, 
Penal Code, if can be tried xailh person accused of 
receiving stolen property — Joinder proper — Other 
charges, if can be added. 

S. 239 (a) only permits persons to be charged 
and tried together when one set are charged 
with an offence which includes theft, whilst 
the others are charged with receiving or 
Retaining or assisting in tlie disposal or 
concealment of properW, possession of which 
is alleged to have been transferred by the 
offence with which the first set are charged. 
As persons charged under Ss. 437 and 400, 
Penal Code, are not persons charged with 
offences which include theft, they cannot pro- 
perlj’ be tried with persons charged with^ re- 
ceiving stolen property which was stolen in a 
theft which was committed as part of the 
transaction involving the other offences. If 
persons can properly be charged and tried 
together under S. 2.39, there is nothing to pre- 
vent other charges being added against one or 
more of such persons if the addition of such ■ 
charges is permissible by the Code. Emperor v. 
Malhuri. 37 Cr. L. J. 794 ; 

163 I. C. 253 : 1936 A. L. J. 518 : 

8 R. A. 928 (2) : 58 All. 695 : 

A. I. R. 1936 All. 337. 

S. 239, Cl. (b) — Joint trial — Charge of 

murder and theft — Principal and accomplices. 

It is an irnproper procedure for a Court to 


j Cr. P. CODE (1898), S. 239 

I follow, to allow the principal accused to remain 
untried while a charge of murder is -proceeded 
I with against certain other persons who are 
supposed to have played a minor part in the 
crime. In such a case, all the accused should 
be tried together at one trial. Even if some 
of them were principal offenders and the others 
' accomplices, S. 239, Cl. f)) permits them all 
, to be tried together in one trial. In re : 
, Sogiamuthu Padayachi. 27 Cr. L. J. 394 : 

93 I. C. 42 ; A. I. R. 1926 Mad. 638. 

' S. 239 (d) — Joint trial — Accused charged 

, under S. 4S6, Penal Code, charged and tried joint- 
ly with accused charged under S. 4S5 — No evidence 
j connecting goods in possession of former with 
counterfeit die in possession of latter — Misjoinder. 

One of the accused was charged under S. 480 
ivith having in his possession a mixture of 
I grease and oil with the counterfeit of a trade- 
mark belonging to the complainant, impressed 
upon the tins. Accused No. 2 was charged 
under S. 485, I. P. C., with having in his 
possession a counterfeit trade-mark to be im- 
pressed on “the tins” to denote that the tins 
were the manufacture of the complainants. 
There was no evidence to connect the tins 
] found in the possession of the accused No. 1 
I with the counterfeit die found in possession 
of accused No. 2. Both of them were charged 
I and tried jointly with the counterfeit die found 
in the possession of accused No. 2 : Held, that 
I the joint charge and trial could only be per- 
I missible in the case mentioned in S. 239 (d), 

. i. e., in the case of persons accused of different 
offences committed in the course of the same 
I transaction. This misjoinder rendered the 
I trial invalid, being a disregard of an express 
I provisions of law as to the mode of trial, and 
I not a mere curable irregularity. S. Pillay v. 

I O. S. T. Shaik Thumby Sahib. 

I 41 Cr. L. J. 790 ; 

; 189 I. C. 705 ; 13 R. Rang. 60 : 

A. I. R. 1940 Rang. 113. 

j S. 239 (d) — Joint trial — Beating and 

wrongful confinement. 

Four persons beating and wrongfully confin- 
ing complainant — Fifth accused beating com- 
plainant next day when he was taken to his 
house — Joint trial of all five is illegal — Illegali- 
ty cannot be cured bv S. 537. Paltu v. Empe- 
ror. ' 34 Cr. L. J. 863 : 

144 I. C. 974 : 1933 A. L. J. 1595 : 

6 R. A. 24 : A. I. R. 1933 All. 354. 

Ss. 239 (d), 527— Joint trial — Tests — 

Common object. 

The question of joinder and misjoinder de- 
pends on the form of the accusation made 
rather than on the facts actually proved at 
the trial. The nature of the charge is really 
the cruci.al point. Before a joint trial can be 
held to be permissible or justifiable, it must be 
established that each one of the accused was 
so connected with the other accused that the 
act done by one of- them may be said to 
have been done conjointly with the other. 
The fact that the accused are all servants of 
the same master and so connected with the 
same person, does not necessarily involve con- 
nection w’ith each other for the purposes of 
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Llie offences cliar^cd. Similarly common 
purpose would not be enough to make offences 
part of tlie same trnn vTction, if the offenders 
act independently. Wliere the accusation doc.s 
not iru’oh’o a rytliin" from wiiieh it could be 
said that the accused are eiiargcd with 
different offences as forming part of the same 
transaction, joint trial cannot be held. 
Xatint Chaudhnnj v. Emperor. 

41 Cr. L. J. 452 
187 I. C. 361 : 6 B. R. 461 
12 R. P. 615 
A. I. R. 1940 Pat. 499. ^ 

Ss. 239-D, 537 — ./ofnt trial — Value of — i 

joint trial of offences not in course of same Iran- • 
suction, effect of. 

A person eommitling theft was caught and 
tied down. On hearing of his condition, four of 
his friends came .and rescued him and a fight 
ensued in which injuries were caused. These 
five persons were jointlv tried for offences 
under Ss. 070, 22.'.. l-tT. T-lS, MO, :12.‘5 of the ■ 
Penal Code : Held, the joint trial was illegal 
inasmuch as the theft could not be said to be a 
part of the same transaction as the assault 
which subsequently ensued. Miihamniadi v. i 
Emperor. 28 Cr. L. J. 357 ; i 

100 I. C. 965 : A. I. R. 1927 Lah. 274. 1 

1 

• S. 239 (c) — Joint trial — Person accused 

of offence under S. -l-i?, / P. C . — IVhcthcr ean be 
charged and tried xoiih receiver of stolen propcrtij. 

I 

S. 457. Penal Code, includes theft and a person ' 
accused of an offence under S. 4.57 can, by 
virtue of S. *2150 (e), be legitlly charged and 
■ tried with persons accused of receiving or 
retaining .stolen property. Emperor v. Xaxvab. 

38 Cr. L. J. 1061 
170 I. C. 303 : I. L. R. 1937 Lah. 62 
39 P. L. R. 278 : 10 R. L. 100 
A. I. R. 1937 Lah. 463. 

S. 239 tf) — Joint trial. 


Cr. P. CODE (1898), S. 239 

■S. 239, Cl. (f)— Joint trial, when justi- 


fied. 

Sc])arate trial is the rule and the joint 
trial is the exception and such a joint trial 
can only be justified if the provisions of 
S, 2;}9 can be applied. Bhagwan v. Emperor. 

36 Cr. L. J. 602 : 

154 I. C. 901 : 1935 O, V/. N. 408 : 

9 R. O. 518 : A. I. R. 1935 Oudh 327. 
-S. 239 — Meaning of xoords — ‘'Same of- 


fence'’, meaning of — .Application of section. 

Where two accused were tried together on a ' 
ch.argc of having caused grievous hurt to a 
person and the allegation was that either one 
or the other committed the crime and the 
Magistrate discharged one of the two accused 
and convicted the other : Idcld, that the 
words “.same offence” in S. 239 implied that 
both the accused .shoidd have acted in concert 
or association and did not apply to a case 
like the present and that the two accused 
ought to have been tried scparatelj' as re- 
quired by the provisions of S. 23.3. Azim- 
iid-Din v. Emperor. 14 Cr. L. J. 563 : 

21 I. C. 163 : 6 Bur. L. T. 191 f 
7 L. B. R. 68. 

S. 239 (d) — Non-compUance — Effect. 


Obiter. —The infringement of S. 2.39 (d) would, 
if made ouf, constitute an illegality, as di.s- 
tinguished from an irregularity, so that the 
conviction would require to be quashed. 
Babulal Clioukhani v. Emperor. (P. C.) 

39 Cr. L. J. 452 
174 I. C. 1 : 1938 A. L. J. 382 
19 P. L. T. 343 : 1938 1 M. L. J. 647 
42 C. W. N. 621 : 1938 O. W. N. 416 
1938 O. L. R. 189 : 1938 M. W. N. 505 
4 B. R. 490 : 67 C. L. J. 161 
40 Bom. L. R. 787 : 65 I. A. 158 
32 S. L. R. 476 : I. L. R. 193 8 2 Cal. 295 
10 R. P. C. 250 : A. I. R.1938 P. C. 130. 


No failure of jusliee and no prejudice to 
accused — Tri.al is not void ub initio and illeg.al. 
Bhaggan v. Emperor. 36 Cr. L. J. 602 : 

154 I. C. 901 : 1935 O. W. N. 408 : , 
7 R. O. 518 : A. 1. R. 1935 Oudh 327. 

S. 239 Cl. Joint trial— Beceiving ' 

.stolen property. ; 

The persons in possc.ssion of such stolen ■ 
property which has been secured by means j 
of the commission of several offences of theft 1 
or robbery, etc., cannot be tried jointly 
according to the provisions of Cl. (/) of 
S. 239. Bhaggan v. Emperor. 

36 Cr. L. J. 602 : 
154 I. C. 901 : 1935 O. W. N. 408 : 

7 R. O. 518 : A. I. R. 1935 Oudh 327. 

S. 239 {f)— Joint trial. 

Several accused can be jointly tried for 
offences under S. 411, PenM Code, provided 
the property was originally stolen on one 
occasion. S. 239 (/) permits such joint trial. 
Emperor v. Lahha Amra. 

33 Cr. L. J. 394 : 
137 I. C. 146 : 34 Bom. L. R. 301 : 

I. R. 1932 Bom. 231 : 
A. I. R. 1932 Bom. 201. 


S. 239 (f) — Possession, meaning of. 

The phrase ” possession of which has been 
transferreil by one offence” in S. 239 ( / ) 
is .a reference to the original theft of the stolen 
properly. Emperor s'. Ijukha Amra. 

33 Cr. L. J. 394 : 
137 I. C. 146 : 34 Bom. L. R. 301 : 

I. R. 1932 Bom. 231 : 
A; I. R. 1932 Bom. 201. 

S. 239 — Proccdurc—IIurt — Affray — 

Trial of complainant and accused together after 
hearing prosecution evidence. 

A was prosecuted by the Police for volun- 
tarily causing hurt with dn to B. The evi- 
dence for the prosecution showed that A and 
B had got drunk and fought with da iu the 
public street, each wounding the other ; and 
the Magistrate, after hearing this evidence, 
tried both A and B together for affray with- 
out framing any charge of causing hurt : 
Held, that the Magistrate’s procedure was 

illegal. The evidence established a prima/aefe 

case of causing hurt with a da against A, and 
he ought to liave been tried for that, instead 
of for the minor offence of affray. Emperor 
V. Nga Yzoc. 7 Cr. L. J. 498 : 

<4 L. B. R. 237. 
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S. 239 — Procedure — Separate trial of tzoo 

accused persons charged with same offence — State- 
mcnl made by one accused at trial of other. 

Where two persons are being separately tried 
for the same offence, the examination of one 
of them in the case against the other is ir- 
regular and is - likely to prejudice the Magis- 
trate in disposing of the ciiargc against the 
former. Ram Sarup v. Emperor. 

17 Cr. L. J. 503 : 

36 I. C. 471 : 9 Bur. L. T. 135 : 

A. I. R. 1916 L. Bur. 20. 
S. 239— Same transaction. 

A series of acts, however, separated by 
intervals of lime are not excluded from the 
purview of S. 239, provided that those jointly 
tried have been directed througlitout to one 
and the same objective. I\I uhammad Shah v. 
Emperor. 23 Cr. L. J. 268 : 

66 I. C. 332. 

S. 239 — Same ttansaclion. 

Acts connected together need not be simul- 
taneous to be parts of the same transaction 
within S. 239, and ordinarily theft and the 
disposal of the proceeds would be parts of the 
same transaction. Nga Nyo Giji v. Emperor. 

6 Cr. L. J, 28 ; 

U. B. R. 1907 Cr. P. Code 5 : 

14 Bur. L. R. 38. 

S. 239 — Same transaction— Articles be- 
longing to different persons, theft of— Offences, 
xohether distinct. 

The fact that the articles stolen, happen to 
belong to two different persons does not make 
the theft two offences when it is committed in 
the course of one transaction. Bhura v. Em- 
peror. 26 Cr. L. J. 1495 : 

90 1. C. 151 ; A. I. R. 1926 Nag. 89. 

S. 239 — Same transaction — Charges, 

joinder of — Defamation and attemp to pul in fear 
of injury in order to commit extortion. 


the offence alleged to have, been committed in 
pursuance of tiie conspiracy because the sub- 
stantive offence of conspiracy and the offences 
committed in pursuance thereof form one and 
the same transaction. Ram Das v. Emperor. 

35 Cr. L. J. 1349 : 

151 r. C. 442 : 1934 A. L. J. 852 : 

7 R. A. 163 : A. I. R. 1934 All. 61. 

S. 239 — Same transaction — Conspiracy 

— N'umbcr of pcr.sons charged with conspiracy to 
commit criminal breach of trust and cheating — 
Each charged with some specific offences commit- 
ted in pursuance of conspiracy — Misjoinder. 

Where a number of persons are charged for a 
conspiracy to commit a breach of trust and 
cheating, and each one of them is separately 
charged with different specific offences either 
relating to cheating or criminal breach of trust 
committed in pursuance of that conspiracy, 
i. c., in course of a single transaction lasting 
for some years, the charges are not contrary 
to law and tliere is no misjoinder of charges. 
Akhil Bandhu Rai/ v. Emperor. 

39 Cr. L. J. 596 : 

175 I. C. 409 : 1938 I. L. R Cal. 588 ; 

10 R. C. 790 : A. I . R. 1938 Cal. 258. 

S. 239 — Same transaction — Defamation. 

All accused alleged to have joined to defame 
complainant— Printer charged under S. .501, 
Penal Code, and Publisher under S. 500, Penal 
Code — Trial held jointly — Provision of S.239 
(d), are not violated. Parsolam Das v. Em- 
peror. 36 Cr. L. J, 1296 : 

158 I. C. 39 : 1935 A. L. J. 1065 : 

1935 A. W. R. 797 : 8 R. A. 269 ; 

A. I. R. 1935 All. 769. 
S. 239 — Same transaction. 

.Toint trial for kidnapping and concealing 
kidnapped woman is legal. Emperor v. Zamin. 

33 Cr. L. J. 275 : 

136 I. C. 243 : 8 O. W. N. 1325 : 

I. R. 1932 Oudh 99 : 

A. I. R. 1932 Oudh 28. 


During the pendency of a complaint against 
the accused under Ss. 211 and 500, Penal Code, 
the accused sent a letter to the complainant 
asking him to withdraw the case and give him 
the thing he would ask from him otherwise he 
should make charges against him in Court, and 
in the course of the case, when examined, made 
defamator}' statements to Court against the 
complainant. The complainant preferred a 
second complaint again-st the accused for 
those charges and the Magistrate in one and 
the same trial convicted the accused on three 
charges of defamation under S. 500, Penal Code, 
and on a fourth charge under S. 385, Penal 
Code. It was contended for the accused that 
the trial was illeg.al for misjoinder of charges 
against the provision of S. 239: Held, - that 

the contention had no force for the offences, 
with which the accused was charged, were 
committed in the same transaction. Emperor 
V. Har Charan Singh. 1 Cr. L. J. 974 : 

5 P. L. R. 424 : 18 P. R. Cr. of 1904. 

S. 239— S'7me transaction— Conspiracy. 

Accused persons may be charged at one trial 
with the offence of conspiracy said also with 


S. 239 — Same transaction — Joint trial. 

Six persons were accused of waging war 
under S. 121, Penal Code. The Gth accused 
joined the gang after 1st and 2nd accused were 
arrested. But the gang continued under the 
same leadership : Held, that the joint trial 
was not bad. In re : Gam Mallu Dora. 

26 Cr. L. J. 1513 : 

90 I. C. 297 : 48 M. L. J. 308 : 

1925 M. W. N. 192 ; 49 Mad. 74 : 

A. I. R. 1925 Mad. 690. 

S. 239 — Same transaction — Keeping and 

frequenting gaming-house — Joint trial. 

Where it is found that a person has opened, 
kept or used his house as a common gaming- 
house for profit, and that other persons have 
used that house for the irurpose of gambling 
and have paid charges for the same, a joint 
trial of such persons for offences under S. 3 
and of the Bengal Public Gambling Act is 
not illegal, as the offences are committed in 
the same transaction within the meaning of 
S. 239. Nathu Thakur v. Emperor. 

20 Cr. L. J. 768 ; 

53 I. C. 496 : A. I. R. 1919 Pat.- 139. 
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S. 239— 5a??) e iransacHon — Keeping 

gaming-house and using it as such joint trial. 

The offence of keeping a common gaming 
liouse and the offenee of using it as such are 
offences committed in the same transaction. 
The trial, therefore, of the owner or keeper 
of a common gaming-house under S. 3 of the 
Public Gambling Act, together with the trial 
of persons found gaming, or present for the 
purpose of gaming in such house under S. 4 
of that Act in one trial is not illegal. Ganeshi 
Lai V. Emperor. 24 Cr. L. J. 155 : 

71 I. C. 507 ; 20 A. L. J. 967 : 

A. I. R. 1923 All. 88. 

S. 239 — Same transaction, meaning of 

— Prejudice to the accused. 

The expression “ same transaction” used in 
Ss. 235 and 239 has not been defined in the 
Code, but the illustrations to the sections make 
the intention of the legislature sufiicientlj’ 
clear. If a series of acts are so connected 
together bj’ proximity of time, community of 
criminal intent, continuity of action and pur- 
pose, or by the relation of cause and effect, 
then the accused may be charged with, and 
tried at one trial for everj’^ offence committed | 
in such series of acts. If more persons than j 
one are accused of different offences, commit- | 
ted in a series of acts so connected, they may i 
be tried together; (2) All the criminal acts | 
wliicli arc by English and Indian Law regarded 
as subsidiary to an offence are included in the 
same transaction as the offence. Instances of 
such acts are in the case of theft, the dispos- 
ing of stolen property and handing it over 
to a receiver, and in case of murder, the con- 
cealment of the body; (3) However, even 
where several criminal acts can be included 
in the same transaction, no joinder of charges 
or trials should be permitted which will 
result in bewildering any of the accused. 
Emperor v. Ghulam. 8 Cr. L. J. 191 : 

1 S. L. R. 73. 

S. 239 — “ Same transaction,” meaning 

of — Test. 

To determine whether two or more acts consti- 
tute the same transaction within the meaning 
of S. 239, a good -working test is the proxi- 
mity of time, unity or proximity of place, 
continuity of action and community of pur- 
pose or design. Banga Chandra De v. Annoda 
Charan Chowdhury . 23 Cr. L. J. 685 : 

69 I. C. 269 : 35 C. L. J. 527 : 

A. I.K. 1922 Cal. 76. 

S. 239 — “Same transaction,” meaning 

of — Trespass and on ejection asssmbling men to 
force entry — Joijit trial. 

The act of a tresspasser in entering into a 
factory, and, subsequent to his ejection there- 
from, his act in assembling men to force an 
entry into it, are acts unconnected with each 
other and do not form part of the same tran- 
saction , within the meaning of S. 239, and a 
joint trial for such offences is illegal. In re : 
Anantha Padiyara. 15 Cr. L. J. 695 : 

26 I. C. 143 : A. I. R. 1915 Mad. 534. 

S. 239 — Same transaction— Misjoinder 

of charges. 


Cr. P. CODE (1898), S. 239 

Some unknown persons killed N. Some time 
after three of the four accused came and tried 
to carry off N’s body. On W. S. trying to 
prevent the accused, thej' caused him grievous 
hurt. The Magistrate committed all the four 
accused upon a charge of murder. The Sessions 
•Judge, however, added the charge of grievous 
hurt against all, but ultimately acquitted one 
of them of both the charges, and convicted the 
remaining three of grievous hurt only : Held, 
that as the murder may have been committed 
1 by one set of men with one object and the 
I attempt to carry of the body may have been 
I committed by another set of men with a 
I different object, the offences of murder and 
j grievous hurr did not form part of the same 
I transaction ; and that the trial was bad for 
I misjoinder of charges. Naiuab Singh v. 
i Emperor. 4 Cr. L. J. 285 : 

10 P. R. Cr. 1906 : 117 P. L. R. 1907. 

S. 239 — Same IransacHon — Murder- 

Omission to give information of murder — Separate 
transaction — Joint trial. 

Directly after a murder was committed by a 
person, it was discovered by his fatlier but the 
latter omitted to give information in respect 
of it. The father and the son were tried jointly 
under Ss. 202 and 302, Penal Code, respectively; 
Held, that as the commission of the murder 
was one transaction and the omission to give 
information a separate transaction, the joint 
trial of the accused was illegal. Ralan Singh 
V. Emperor. 23 Cr. L. J. 8 : 

64 I. C. 376 ; 19 A. L. J. 915. 

S. 27)9 —Same transaction, offences com- 
mitted in — Joint trial — Separate punishments. 

I The two clauses of S. 239, Cr. P. C., are not 
I mutually exclusive. A. induces B. to cheat 
B. attempts to cheat in consequence. A. and B. 
may be tried together for abetment of and 
attempt at cheating, respectivelj'. If, in the 
course of the same transaction, A. commits the 
separate offence of criminal breach of trust, in 
furtherance of the conspiracy to cheat, A. may 
be charged with that offence at the same trial. 
And separate sentences can be passed against 
him on each charge. Kali Das v. Emperor, 

12 Cr. L. J. 106 : 

9 I. C. 618 : 15 C. W. N. 463 : 38 Cal. 453. 

S. 239 — “Same transaction”- — Offences 

under S. 193, Penal Code — Joint trial. 

The words “same transaction” in S. 239 can- 
not be applied to a whole trial and all the 
evidence given in it. Hence, when several 
persons are accused of having given false 
evidence as witnesses in a case, they cannot be 
charged and tried together but must be 
charged and tried separately. Emperor v. 
Shwe So. 4 Cr. L. J. 489 : 

3L. B. R.231. 

S. 239 — Same transaction — Penal Code 

(Act XLV of 1860), Ss, 395, 412 — Dacoity — 
Dishonestly receiving stolen properly — Jomt trial, 
lesaliti! of — Charge of dacoity — Conviction under 
S. 412, legality of. 

None of the particulars which go to make up 
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the oITenfc of iliicoily uoiistitHte by llieinsclvc-! 
the olTcnee of dishonestly rceeiviiifj stolen pro- 
perly. The offence of dishonestly rcccivinp 
stolen property e^innot, therefore, be’ eonsidcrcfl 
!i minor one as compared •with that of a dacoitj" 
or of honse-breakin;' by nifjht. A jicrson -who 
bas been charged with the offence of daeoily 
cannot consequently be convicted of an offence 
under S. ‘H2 of the Penal Code. The offence 
under S. 412 of the Penal Code is a totally 
different offence from that of dacoity committed 
at a different time and not in the course of the 
same transaction •within the mcaninjr of S. 2.'tti 
of the Cr. P. C. Therefore, a ])crs<in cimnot be 
tried in respect of an offence under S. 412 of 
the Penal Code jointly with other fiersons who 
arc charged with the offence of dacoity com- 
mitted at a different time and not in the 
course of same transaction. Achjml v. Em- 
peror. 26 Cr. L. J. 1361 : 

- 89 I. C. 449 : 1 Lab. Cas. 92 ; ' 
A. I. R. 1926 Lah. 132. 

S. 229— Some Iraiisactioii. 

Person escaping from lawful custody with 
help of others — Intention of all to secure 
release — .Acts bringing about escape form part 
of same transaction — .Joint trial, is legal. 
Ajahlal Uni v. Emperor. 37 Cr. L. J. 240 : 

1601. C. 177 :16 P. L.T. 748: 

2 B. R. 177 : 15 Pat. 138 : 8 R. P. 348 : 

A. I. R. 1936 Pat. 20. 

S. 239 — Some Iratanclinn — Question of 

fad — Adniissiou of accused — Effect. 

The question •v^hether certain offences sjfeei- 
fied in different ch.'irgcs were or u ere not so 
connected logclhcr, that it might fairly be said 
that they had been eominiltcd in the course 
of the same transaction, within S. 2.'J0 is sub- 
btantially one of fact, and an admission on 
such .'I question made by an accused person 
may be acted uiion by the Court. Cayait 
V, Emperor. 26 Cr. L. J. 29 ; 

83 I. C. 509 ; A. I. R. 1923 All. 277. 

S. 239 — Same Iruiisacliun — EclevanI 

point of lime. 

The relevant point of lime in the proceedings ■ 
at -which the <'ondition ns to the sameness of 
transaction must be fulfilled is the lime of 
accusation .and not that of the eventual result, j 
Frovincinl Government, Central Provinces and 
Bcrar v. Dina Xath. 41 Cr. L. J. 27 : t 

184 I. C. 412 : 12 R. N. Ill : I 
1939 N. L. J. 373 : 1. L. R. 1939 Nag. 644 : 

A. I. R. 1939 Nag. 263. 

-S. 239 — Same transaction. 

Same transclion illustralcd — Trc.spass and 
attack held not within common object of the 
asscmblv. Gltazi-ud-Din Khan v. Emperor. 

34 Cr. L. J. 393 : 
142 I. C. 684 : 9 O. W. N. 1109 : 

I. R. 1933 Oudh 127 : 

A. I. R. 1933 Oudh 19. 

S. 239 — Smne transaction. 

S. 280 enables a joint trial to be held of 
several offenders or sets of offenders only if 
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the offences were all eommilled in the same 
transaction. Il'hcre, however, the offences 
arc different, falling under different sections, 
the dates of the offences are different, the 
.sets of persons committing the offences arc 
different and the jicrsons or .sets of persons 
against whom the offences arc committed arc 
different, they cannot, ordinarily, be held to 
have been committed in the .same transaction. 
In order t o constitute one transaction, there 
should he such unify of purpose, such con- 
tinuity of action and such proximity of 
time in the hapjicnings as would lead a 
trained judicial mind to grasp them as 
forming a single transaction. Per Xapicr, ,/. 
— To constitute acts as one transaction, 
prior conspiracy among the actors is not 
required. So long as the actions flow out 
from one another in a continuous stream, 
the doctrine applies. Proximity of time is 
one of the cs.scntials but it is not necessary that 
all the acts should be completed on the' same 
dav. Kumaramcithu Pillai v. Emperor. 

20 Cr. L. J. 354 : 

50 I. C. 834 : 1919 M. W. N. 199 : 

25 M. L. T, 379 ; 10 L. W. 239 : 

A. I. R. 1919 Mad. 487. 

S. 229—Samc transaction— Sudden fight 

— .Ibscnce of common object— Joint trial, whether 
legal. 

The offence of hiring a person to take part in 
a riot is .a separate and distinct offence from 
the riot itself and ordinarily the hiring and the 
riot would be separate transactions. There 
may, however, be circumstances in a case 
which might justify' the Court in holding that 
the alleged hiring or employing and the riot 
ivcrc jKirl of the same transaction. Nai/an 
Vllah v. Emperor. 26 Cr. L. J. 594 (b) : 

85 I. C. 818 : A. I. R. 1925 Cal. 903. 

S. 239 — Same, transaction. 

IVhere offences of murder and grievous hurt 
arc committed by the accused jii the course 
of the same transaction, and in furtherance 
j>f the common intention, all the persons 
responsible for causing those injuries can be 
tried together in one trial. Allah Ditto v. Em- 
peror. 36 Cr. L. J. 380 : 

158 I. C. 441 : 8 R Rang. 168 : 

A. I. R. 1935 Rang. 299. 

S. 239 — Same transaction — Tests. 

In deciding -whether a particular series of 
events do or do not form one transaction within 
the meaning of S. 28i), the real and substantial 
test is -(vhctiicr they arc so related to one an- 
other in point of purpose or as cause and effect 
or as principal and subsidiary acts, as to 
constitute one continuous action. Each event 
must be a link in the chain, and there mn.st be 
no hiatus or rupture in the sequence. Eisham- 
bhar Nath Tandon v. Emperor. 

26 Cr. L. J. 1602 : 

90 I. C. 706 : 2 O. W. N. 760 : 

A. I. R . 1926 Oudh 161. 

S. 239 — -Same transation — Test. 

In each case it is a question -of fact -whether 
the offences in respect of -which more persons 
than one arc charged at the same trial -were 
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committed in tlic same transaction, within the 
meaning of S. 239 and that question must be 
determined with reference to the facts of each 
case. Emperor v. Madltav Laxmnn. 

20 Cr. L. J. 71 (b) : 
48 I. C. 871 : 20 Bom. L. R. 607 : 

43 Bom. 147 : 
A. I. R. 1918 Bom. 117. 

S. 239 — Same transaction — Test. 

The foundation for tlie procedure laid down 
in S. 23!) is Lhc association of two persons 
eoncuiring from start to finish to attain the 
same end. t'ommunity of purpose or design 
and continuity of action are essential ele- | 
rnents of the connection necessary to link ' 
together different acts into one and the same > 
transaction. In ^uch cases, tlie acts alleged 
to be connected witli each other must have 
been done in pursuance of a particular end in 
view and a.s accessory tiiereto. Tepanidhi 
Gobinda Clnnidra v. Emperor. 

21 Cr. L. J. 161 (b) : 
54 I. C. 769 : 5 P. L. J. 11 : 

1 P. L. T. ISO : 
A. I. R. 1920 Pat. 230. 

S. 239 — Same transaction, test of. 

To determine whether tiiere is any misjoinder 
of charges ^\ ith reference to the words “same 
transaclion'’ in S. 230, tests are proxirnitj' of 
time, continuity of action and purpose and such 
subsidiary acts as would make the co-accused 
particeps criminis or an accessory after the 
fact. Emperor v. Lukman, 

27 Cr. L. J. 1233 : 
98 I. C. 49 : A. I. R. 1927 Sind 39. 

S. 239 — Same transaction — Theft and 

rescue of thief — Joint trial. 

A thief was captured and while lie was being 
led by the complainants, several persons armed 
with deadly weapons a.ssaultcd the latter and 
rescued the thief. Tiic thief and the rescuers 
were jointly tried, the former for theft and the 
latter for rioting and hurt. There was no 
evidence to show tiiat the rescuers had acted 
in collusion with the thief in the act of theft 
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Before different offences can be said to have 
been committed ‘in the course of the same 
transaction’ by the various persons charged 
with the same, it must be seen whether 
such persons and a common purpose resulting 
in actions which constitute a concatena of 
events ultimately leading to the commission 
of such offence's. The tests of unity of time 
and unity of place as regards the offences 
with which the various accused persons may 
be charged are not always safe criteria for the 
purpose of determining whether or not these 
' offences were committed in ‘the course of the 
t same transaction.’ A joint trial of several 
persons charged with offence not committed 
in the course of the same transaction is not an 
irregularity which is curable under S. 537 
but is an illegality which vitiates the 
whole trial. Mnliammadi v. Emperor. 

28 Cr. L. I. 357 : 

100 I. C. 965 : A. I. R. 1927 Lab. 274. 

Ss. 239 (a), 94— Same transaction — 

Tests. 

Identity of time is not an essential element 
in determining whether certain events form 
, the same transaction or not; what has to be 
I looked to is rather continuity of action and 
unity of purpose. Chhotey Mian v. Emperor. 

! 38 Cr. L. J. 482 ; 

167 I. C. 860 : 9 R. N. 228 : 

I. L. R. 1937 Nag. 165 : 

A. I. R. 1936 Nag. 250. 

S. 239(d) — Same transaction. 

Accused opening sluice of feeder channel pf 
tank in spite of watchman’s objection once in 
the evening and once next morning : Held, the 
acts fell within the description of ‘the same 
transaction.’ Sambasiva Mndali v. Emperor. 

131 I. C. 458 : 1930 M. W. N. 1041 : 

3 Mad. Cr. Cas. 390 : 1. R. 1931 Mad. 522 : 

A. I. R. 1931 Mad. 225. 

S. 239 (d) — Same transaction — Offence 

of gaming and keeping common gaming-house — 
Joint trial. 


and had stood by to rescue him ; Held, that the 
joint trial was bad as tiiere was no evidence 
to show that the offences of rioting and use of 
deadly weapons upon the complainants -were 
part of the same transaction as the offence of 
theft. Raglm Diisadh v. Emperor. 

32 Cr. L. J. 9 : 
127 I. C. 571 ; I. R. 1930 Pa f. 715 : 

A. I. R. 1930 Pat. 159. 

Ss. 239, 235 — Same transaction. 

Where certain volunteers picketed a liquor 
shop with a common purpose for a period of 
14 days and they were tried in respect of 
three offences committed on three different 
dates by three different volunteers : Held, 
that the trial was not illgal. Ganesli Prosad v! 
Emperor. " 32 Cr. L. T. 478 

130 I. C. 269 ; I. R. 1931 Pat. 173 : 

A. I. R. 1931 Pat. 52. 

Ss. 239 (d), 537 — ‘ Same transaction ’ — 

Tests. 


A person accused of the'bffence of keeping a 
common gaming-house can be tried jointly 
with another person accused of having gambled 
in that house, as the offences, though distinct, 
are committed in the course of the same 
transaction, nameh', gaming. , Dorab v. Em- 
peror. 28Cr.LJ.1001: 

105 I.- C. 825 : 26 A. L. J. 78 : 
A. I. R. 1928 All. 20. 

S. 239 (d)— 5a»!e transaction— Conspir- 
acy — Joinder of charges. 

A, B and C were charged with conspiracy 
to commit offences under Ss. 489-A, 489-B 
and 489-D read with S. 120-B of the Penal Code 
and alternatively with offences in the course of 
the same transaction under S. 489-D. A and 
B were further charged with offences under 
S. 489-A, and A was charged further with 
an offence under S. 489-B. B and C were 
wholly acquitted and A was convicted only 
on the last charge : Heldf (1) that there 
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•was no misjoinder of cliargcs as all the offences 
were committed in tlic course of the same 
transaction ; (2) that the question of prejudice 
to A did not arise, and even if it did, A 
was not prejudiced and the trial Avas not 
bad. Gopal liaghunath v. Emperor, 

30 Cr. L.J. 588; 
116 I. C. 243 : 31 Bom. L. R. 48 : 
I. R. 1929 Bom. 339 ; S3 Bom. 344 ; 

A. I. R. 1929 Bom. 128. 

S. 239 (d) — Same transaction — Illegal 

possession of revolver tcliile preparing far dacoUtj 
— Accused, if can he jointly charged and tried for 
offences under S. 309, Penal Code, and S. 19 (f). 
Arms Act. 

The offences of illegal possc.ssion of revolver 
is a continuing one and, therefore, having 
possession of such a Aveapon at the time of 
preparation for dacoity or at the time of 
taking part in the dacoity, Avould form part 
of the same transaction. S. 2159 (d), Cr. P. C., 
applies to the case and the accused 
can be jointly charged and tried under S. 309, 
Penal Code, and S. 19 (/), Arms Act. Kliazan 
A’. Emperor. 39 Cr. L. J. 141 : 

172 I. C. 405 : 39 P. L. R. 1013 : 
- 10 R. L. 314 : A. I. R. 1937 Lab. 793. 

— — S. 239 (d). 

“ Same transaction,”. meaning of— 'Avo 
police officers having sexual intercourse with 
defenceless Avoinan in police station one after 
another— Joint trial is not illegal. Mazarali x. 
Emperor. 34 Cr. L. J. 870 : 

144 I. C. 985 : 35 Bom. L. R. 474 : 
57 Bom. 400 : 6 R. B. 25 : A.I.R. 1933 Bom. 266. 

• S. 239 (g) — Same transaction — Joint 

trial. 

Joint trial of three persons — Offences under 
Ss. 240 and 243, Penal Code, rcspcctiA’cly, com- 
mitted by tAvo in one place— Offence * under 
Ss. 240, 243-109 committed by another in 
another place — Absence of CA’idcncc as to 
conspiracy — Joint trial held not legal, Abdul 
Hamid x. Emperor. 34 Cr. L. J.'l253 (2) : 

146 I. C. 261 : 6' R. L. 197 : 
A. I. R. 1933 Lah 228. 

S. 239 — Scope — Joint preliminary en- 
quiry, legality of. 

S. 299, Cr. P._C. only prohibits a joint trial 
and not a joint preliminary enquiry for the 
purpose of commitment to the Sessions. 
In re : Nalluri Chcncliiali. 20 Cr, L. J. 379 : 

. 50 I. C. 987 : 36 M. L. T. 296 ; 

9 L, W. 349 ; 1919 M. W. N. 183 : 
25 M. L. T. 356 : 42 Mad. 561. 

■ S. 239 — Scope — Joint trial in violation 

of S. 239 —Prejudice. 

A joint trial in A’iolation of the express pro- 
visions of S. 239, is not illegal or void ah initio, 
if it has not occasioned a failure of justice and 
has not prejudiced the accused in his defence 
on the merits. IVali Jan x. Emperor. 

39 Cr. L. J. 853 (a) : 
177 I. C. 74 ; 1938 O. W. N. 748 ; 
11 R. O. 23 ; 1938 O. L. R. 369 ; 
A. I. R. 1938 Oudh 2f6. 


Cr, P. CODE (1898), S. 239 
S. 229— Scope, 

The foundation for the procedure sanctioned 
bj’ S. 239 is the association of tAvo or more 
persons concurring from start to finish to 
attain the same end. Muhammad Shah x. 
Emperor. 23 Cr. L. 268 : 

66 I. C. 332. 

S. 239— iScopc. 

The proA’isions of Ss. 234, 235, 230 and 239 
arc mutually exclusive and the scope_ of 
S. 239 cannot be extended by use of sections 
not referred to in S. 239. Janeshar Das v. 
Emperor. 30 Cr. L. J. 687 : 

116 1. C. 794 : I. R. 1929 All. 618 : 
1929 A. L. J. 329 : 51 All. 544 : 
A. I. R. 1929 All. 202. 

S. 239 — Scope. 

Tiic proA’ision CIs. (a) and (c) of S. 239, arc 
intended to deal Avith the position as it exists 
at the time of charge, and not Avith the result 
of the trial. Superintendent and Itemcmhran- 
cer of Legal Affairs Bengal v. Itaghu Lai. 

37 Cr. L. J. 728 : 
162 I. C. 943: 39 C. W. N. 741 : 
62 Cal. 946 : 8 R. C. 675. 

Ss. 239, 234, 227 ~Scope~"Off cnee'’ 

under S. 239 if includes minor offence — Three 
transactions of same hind — Their trial together — 
“Transaetion," meaning of — E,vclusivc nature — 
Different clauses of S. 239 — Trial of more than 
one person in otic trial — One of the clauses must 
cover the case. 

The term ‘‘offence” under S. 239, includes 
minor or alternative offences AA’ithin the mean- 
ing of S. 235 (2) or S. 23C. Under Cl. (c) of 
S. 289, three offences of the same kind may be 
tried at once, but not tlirec transactions of tlie 
same kind. The meaning and nature of 
transaction is a question Avhich commonsensc 
and the ordinary use of language must decide 
on the particular facts of the case. The causes 
of S. 239, arc mutually cxclusiA'c, in the sense 
that they cannot be added one to another so 
as to bring some of the persons charged under 
one clause and some under another and so to 
put them upon their trial all together at one 
and the same time; but they are not mutually 
exclusive in the sense that persons accused of 
an offence and persons accused of abetment or 
of an attempt can only be tried at one trial 
because their case comes under Q.ft). But if 
more than one person are to be tried and 
charged together, their case must be brought 
Avithin one of the clauses of S. 239, Cr. P. C., 
before they can be tried together on the trial 
is contrary to laAA’. Chuharmal Nirmaldas x. 
Emperor. ' 39 Cr. L. J. 881 : 

177 I. C. 280 : 11 R. S. 53 ; 
A. I. R. 1938 Sind 164. 

S. 239 — Scope — S. 239 (d) is e.vception 

to S. 233 — Construction of S. 239 (dj — “ Same 
transaction,” scope of— Conspiracy, whether 
should be found in accusation or in eventual 
result of trial. 

The Cl. (d) of S. 289 is expressly an excep- 
tion from S. 233 and enables a plurality of 
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offences to be dealt -witb in the same trial. 
But it does not import either expressly or by 
implication the limitation set out in S. 234 
according to which not more than three 
offences of the same kind committed within 
the space of 12 months can be tried together 
or the limitation contained in S. 285 (1) 
under which more offences than one committed 
by the same person can only he tried together 
if they are in one series of acts so connected 
together as to form the same transaction, in 
which case there is no specific limit of number. 
Nor is there any limit of number of offences 
specified in S. 239 (rf). The one and only 
limitation there is 1 hat the accusation should 
be of offences “ committed in the course of 
the same transaction.” Whatever scope of j 
connotation may be included in the words 
“ the same transaction.” if several persons ’ 
conspire to commit offences, and commit ■ 
overt acts in pursuance of the conspiracy, 
these acts are committed in the course of the 
same transaction, which embraces the conspi- 
racy and the acts done under it. The common 
concert and agreement which constitute the 
conspiracy, serve to unify the acts done in ' 
pursuance of it. The relevant point of lime ! 
at which the condition prescribed by S. 239 (d) ' 
must be fulfilled is that of the accusation and I 
not that of the eventual result. It is true j 
that the opinion of the iSIagistrate may be j 
wrong in law as to there being a same transac- i 
tion, or the evidence which led him to think 
prima facie that this condition e.xisted, may be 
insufficient or may eventually be falsified. 
It would result in any sucli events that 
the prosecution is enabled at the trial to 
join separate offences contrary to the terms 
of Ss. 234 and 235. And if improper advan- 
tage is taken of S. 239 (d), so as to bring 
into one proceeding a great number of 
accused, and a great multiplicity of offences, 
with serious hardship and injustice to the 
accused a ground for an amendment of the 
section by the Legislature, notwithstanding 
the warning of the High Court and their 
determination to see that accused are not 
being unfairly dealt with and to prevent any 
procedure by which cases which should 
be comparatively short and simple become 
unweildily complicated and lengthy. But even 
so that can be no ground why the Court should 
misconstrue the section. It must be hoped, 
and indeed assumed, that Jllagistrates will 
exercise their discretion fairiv and honestly. 

39 Cr. L. J. 452 : 

174 I. C. 1 : 1938 A. L. J. 382 : 

19 P. L. T. 343 ; 1938 1 M. L. J. 647 : 

42 C. W. N. 621 : 1938 O. W. N. 416 : 

1938 O. L. R. 189 : 1938 M. W. N. 505 ; 

4 B. R. 490 : 67 C. L. J. 161 : 

40 Bom. L. R. 787 : 65 I. A. 158 : 

32 S. L. R. 476 : I. L. R. 1938 : 2 Cal. 295 : 

10 R. P. C. 250 P. C. : 

A. I. R. 1938 P. C. 130. 

S. 239 — Scope of— Conspiracy within 

jurisdicHoti— Offence committed outside jurisdic- 
tion — Magistrate, whether can try offence. 

If a conspiracy is entered into in District 
A and acts are committed in pursuance of that 


, Cr. P. CODE (1898), S. 239 

conspiracy in District B, the Magistrate of 
District A can try the conspiracy but cannot 
try the accused in the same trial for acts com- 
mitted outside his District. Where certain 
offences are committed within the jurisdiction of 
a Magistrate and others outside his jurisdiction, 
the mere fact that the latter offences, if com- 
mitted within his jurisdiction, could have been 
jointly tried by him under S. 239, Cr. P. C., 
along with flic former does not give him juris- 
diction to try them jointlj', in the absence of 
something to be found in Chapter XV of the 
I Code enabling him to do so. Bisseswar v. Empe- 
■ ror. 26 Cr. L. J. 207 : 

j 83 I. C. 911 : 28 C. W. N. 975 : 

[ A. I. R. 1924 Cal. 1034. 

S. 239 — Scope of. 

Unless a matter comes within the territorial 
jurisdiction of a Magistrate in the first instance, 
he cannot avail himself of S. 239, Cr, P. C., and 
try a person for abetment with the principal 
offence, when the abetment took place outside 
his jurisdiction. Saehidanadam v. Sowmya 
Gopaia Aiyangar. 30 Cr. L. J. 1161 : 

120 I. C. 75 : 57 M. L. J. 518 ; 
30 L. W. 501 : 1929 M. W. N. 578 : 
I. R. 1929 Mad. 1035 : 52 Mad. 991 : 

A. I. R 1929 Mad. 839. 

S. 129— Separate transaction — Abduction 

and rape — Different aceused — Joint trial — Preju- 
dice — Force used in abduetion — Separate senten- 
ces. 

I Where a girl is abduected by several persons 
and raped by one of them, the offence of rape 
' constitutes a separate transaction from that of 
[ abduction and the person guilty of rape cannot 
be tried jointly with others who have taken no 
part in his offence. Where, however, a joint 
trial is held, a re-trial is not necessary when 
the accused has not been prejudiced and does 
not wish to be re-tried. Separate sentences 
under Ss. 147 and 300, Penal Code, are not 
justified, if the force used to take away the 
girl was a necessary ingredient for the comple- 
tion of the offence under S. 800. Khizar v. 
Emjfcror. 25 Cr. L. J. 533 : 

77 I. C. 997 ; 4 L. L. J. 322 : 
A. I. R. 1922 Lah. 410. 

S. 239 — Separate transaetion — Daeoities, 

several, by same persons — Separate trial for each 
dacoily. 

Where several persons join in the commission 
of several daeoities within a few days of each 
other, each dacoity is a separate transaction 
and there should be a separate trial for each. 
It is illegal to group the accused and the 
daeoities together and have two trials onlj'. 
Ram Sahai v. Emperor. 22 Cr. L. J. 397 : 

61 I. C. 525 : 19 A. L. J. 610 ; 
A. I. R. 1921 All. 408. 

S. 239 — Separate transaction — Joiridcr 

of charges receiving stolen goods from co-accuscd 
— Joint trial. 

A person charged with an offence under S. 411, 
Penal Code, for having received a portion of 
stolen property from another, who was either 
the thief or the first receiver of the stolen 
property, cannot be jointly tried with the 
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latter, as the first receipt or retention of the 
properly by the latter and the act by which 
he handed over a portion of the stolen goods 
to the former can in no sense be looked upon 
as forming part of the same transaction, 

Baltan Sukul v. Emperor. 19 Cr. L. T. 17 (a) : ; 

42 I. C. 977 : 21 C. W. N. 1111 : ■ 
A. I. R. 1918 Cal. 494. 1 

S. 239 — Separate transaction— J oinl trial • 

of receiver of stolen property and one ic/io commits 
criminal breach of trust, legality of. 

The joint trial of a person who commits the 
criminal breach of trust and of another who is 
charged with the offence of dishonestly receiving 
stolen property is not unwarranted by the 
provisions of Cr. P. C. Emperor v. Balahhai 
Ilargobind. 1 Cr. L. J. 584 : 

6 Bom. L. R. 51. 

S. 239 — Separate transaction — Joint 

trial for Itto different offences — One offence com- 
mitted by all the accused, the other by some. 

IVhere it appeared that the three accused, 
in tlie presence of mashirs, ^vent into a patch 
of jungle and brought out a box containing 
aniline dyes and the accused Nos. 2 and tl 
on another occasion look out of some lai i 
bushes a tin of coal tar and all the accused j 
were jointly tried and convicted under S. -Ill 
of the Penal Code, the allegation being that 
both the box and the tin had been stolen 
from a train ; Held, that the joint trial of 
the accused tvas illegal. Emperor v. Umar. 

11 Cr. L. J. 4 : 

4 I. C, 481 : 3 S. L. R. 136. 

S. 239 — Saparalc transaction — Misjoin- 
der of charges — Joint trial of several accused per- 
sons — Theft and receiving stolen property. 

When a person charged with receiving stolen 
property knowing it to be stolen, was tried 
with another person ivho was found to be in 
possession of property alleged to have been 
stolen at a different time and the former was 
convicted and the latter acquitted ; Held, 
upon appeal against the order of conviction, 
that the joint trial was illegal and, notwith- 
standing the acquittal of the otlier accused, 
the whole proceedings must be held invalid. 
Bhagat Singh v. Crown. 1 Cr. L. J. 971 : 

5 P. L. R. 372. 

S. 239 — Separate transaction — Bioting 

and culpable homicide — Causing disappearance of 
dead body-^Joinl trial, whether legal. 

Where a riot results in the death of a per- 
son, and thereafter one of the rioters takes 
away the dead body and causes its disappear- 
ance, a joint trial of that rioter for an offence 
under S. 201, Penal Code, along with a trial 
of all the rioters for offence under Ss. 148 
and 304 of the Code is illegal as the offence 
under S. 204 cannot be said to have been 
committed in the same transaction in which 
the other offences were committed. Surendra 
Lai Das V. Emperor. 26 Cr. L. J. 467 : 

85 I. C. 147 : 40 C. L. J. 559 : 

A. I. R. 1925 Cal. 413. 

S. Separate transaction. j 


Cr.P. CODE (1898), S. 239 

Six dacoitics committed within one night 

More than three cannot be tried as the docoi- 
tics do not form one transaction at one trial. 
Defect in trying all together is not cured by 
S. 537. Ganno v. Emperor. 35 Cr. L. J. 1048 : 

149 I. C. 959 (2) : 11 O. W. N. 731 : 
6 R. O. 605 : A. I. R. 1934 Oudh 325. 

S. 239 — Separate transaction — Stolen 

property recovered from hoo persons, on different 
occasions — Separate trials. 

IVhcre properties stolen at a burglary are 
recovered from the possession of two persons 
on different dates and at different places, 
they cannot be tried together for an offence 
under S. 411 of the Penal Code. Bam Samp 
v; Emperor. 22 Cr. L, J. 684 : 

63 I. C. 620. 

S. 239 — Separate transaction — Theft by 

several persons of fish from waters — Joint trial, 
legality of — Identity of purpose what constitutes. 

A number of persons were tried and convicted 
at one trial of offences of stealing fish in 
prohibited waters under Ss. 379 and 447, 
Penal Code. There was no evidence that it 
was done as a result of prior consultation 
or conspiracy though tl)cy had gathered at 
the same time and at the same place for a 
simple purpose : Held, that inasmuch as there 
was no identity of purpose or common object, 
the joint trial was illegal. In re •. Samiultah 
Sahib. 27 Cr. L. J. 1381 : 

981. C. 597: 51 M. L.J. 692: 
24 L. W. 848 : 38 M. L. T. 37 : 
A. I. R. 1927 Mad. 177. 


Ss. 239, 439, 537— Separate transaction 

— Joint trial — Offences separate — Misjoinder 

— Bevision — Objection raised for first time. 


Two accused persons were tried jointly for 
in offence under S. 411, Penal Code. During 
die trial it was discovered that the first 
iccused had received the stolen property 
ind had some time afterwards sold it to the 
iccond accused : Held, that the acts with 
ivhich the accused were charged did not form 
aart of the same transaction and the_ joint 
trial of the accused was, therefore, illegal. 
IVhcre a joint trial is bad, it is open to an 
iccused person who has been convicted at 
such trial, to take the point of misjoinder 
in revision, even if it was not taken before 
n either of the Courts below^, and there is 
lo obligation onp him to prove prejudice. In 
such a case the trial is bad and no question 
if prejudice arises. Dalsukh Boy Agarwala v. 
Emperor. 25 Cr. L. J. 807 : 

01 T r 515 T A. I. R. 1925 Cal. 248. 


S. 239 {6.)— Separate transaction— Per- 
son not taking part in abduction but cheating 
buyer of girl — Joint trial, legality of. 

Where two persons committed abduction 
and a third person who had not taken any 
part in the abduction, proceeded to cheat by 
false representation as to caste, etc., of the 
girl, a person who bought the girl : Held, 
that the transaction could not be treated afi 
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the Slime williiri the meaning of S. 239 (d), 
and a joint trial of all the three persons was 
illegal, Mmigha Ram v. Emperor. 

32 Cr. L. I. 139 (a) ; 
128 I. C, 313 : I. R. 1932 Lah. 41 : 
31 P. L. R. 811 : A. I. R. 1930 Lah. 896. 

S. 239 — Sa77ic ira7isaction — Test — Dis- 

crclio7i of Court. 

In deciding -whether offences are so con- 
nected as to form one and the same transaction, 
the determining factor is not so much proxi- 
mity in time as continuity and community 
of purpose and object. S. 239 is merely an 
enabling section and does not, in any way 
trammel tlie discretion of the Court. Supdt. 
cfc 2?. L. A., B. V. Ma7Ui7oha7> Roy. 

16 Cr. L. J. 3 : 
26 I. C. 307 : 21 C. L. J. 95 : 
19 C. W. N. 672 : A. I. R. 1915 Cal. 688. 

S. 239 — ‘ Transaction f 7nca77ing of. 

The term “ transaction ” in S. 239 is not 
synonymous with the term “offence.” A 
“trasaetion” cannot be said to be complete 
as soon as the offence is committed. It is 
clear that so long as the conspiracy continues, 
the transaction which began with the forming 
of the common intention continues. Harslia 
Nath Chatter jee v. Emperor. 

16 Cr. L. J. 9 : 
26 I. C. 313 : 21 C. L. J. 201 : 
42 Cal. 1153 : A. I. R. 1915 Cal. 719. 

S. 240. 

See Cr. P, C., 1898, Ss. 21o, 235. 

S. 240 — Applieability — Charged loith tzoo 

offc7iees — Co7ivictio7i under one — Effect. 

Where a person is charged with an offence 
falling within the definitions of Ss. 211 and 
500, Penal Code, and is convicted of one of 
such offences, namely, that under S. 500, he 
cannot be tried over again for an offence under 
S. 211. Ghamandi Nath v. Babii Lai. 

30 Cr. L. J. 1089 : 
119 I. C. 575 ; 1929 A. L. J. 1056 : 

I. R. 1929 All. 1071 : 
A. I. R. 1929 All. 899. 


Cr. P. CODE (1898), S, 240 
S, 240 — Applicability. 

S. 240, Cr. P, C., is applicable only to a 
•joinder of charges in the same case, and not to 
separate charges of distinct offences tried sepa- 
rately. In re : Blantri Kamaraju. 

9 Cr. L. J. 495 ; 
2 1. C. 128. 

S. 240 — Applicability. 

The provisions of S. 240, Cr. P. C,, aj^ply to 
every grade of Court, not only to the Court of 
trial. Ghdrnandi Nath v. Babu Lai. 

• 30 Cr. L. J. 1089 : 
119 I. C. 575 : 1929 A. L. J. 1056 : 
I. R. 1929 All. 1071 : A. I. R. 1929 All. 899. 

S. 240 — Stay of trial. 

Where accused was tried for separate offences’ 
and pending appeal against his conviction in 
one of them, the Sessions Judge stayed the 
trial in respect of other charges under S. 240, 
Cr. P. C. : Held, that the procedure was not 
warranted by the terms of S. 240, Cr, P. C,, but 
that the Sessions Judge, could, if he chose, 
have adjourned the trial under S. 344 or sanc- 
tioned the withdrawal from the prosecution 
under S. 494. In re : Mantri Kamaraju. 

9 Cr. L. J. 495 : 
2 I. C. 128. 

S. 240 — Withdrawal of charges. 

Several charges of embezzelement — Conviction 
on three — Withdrawal of others. Basir-ud-Dm 
Ahmed v. Erziperor. 10 Cr. L. J. 482 ; 

- 4 I. C. 48 : 9 C. L. J. 257. 

S. 240 — Withdrazval of coznplaint — 

Acquittal. 

Where tlicre is a withdrawal of a complaint 
with the consent of the Court, the provisions 
of S. 240, Cr. P. C., apply and the accused 
must be considered to liave been acquitted ol 
that charge. Ghaznandi Nath v, Babu Lai. 

30 Cr. L. J. 1089 ; 
119 I. C. 575 : 1929 A. L. J. 1056 . 

I. R. 1929 All. 1071 ■ 
A. I. R. 1929 All. 899 
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